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Topic

Senate Bill 577 relates to statutory liability of corporate stockholders, directors, and officers, and
increases fees for filing certain documents with the Secretary of State.

Summary

Senate Bill 577 provides that no stockholder, director, or officer of a corporation is
individually liable for a debt or liability of the corporation unless he acts as an alter ego of the
corporation. The bill further specifies that a stockholder, director, or officer acts as an alter
ego if: (1) the corporation is influenced by the stockholder, director, or officer; (2) the
corporation and the stockholder, director, or officer are inseparable; and (3) adherence to the
corporate fiction of a separate entity would sanction fraud or promote a manifest injustice. A
court, as a matter of law, must determine the question of whether the stockholder, director, or
officer acts as the alter ego of a corporation.

Senate Bill 577 also provides that directors and officers are not individually liable to the
corporation or its stockholders for damages resulting from an act or failure to act unless it is
proven that their actions or failure to act constituted a breach of fiduciary duties and the breach
involved intentional misconduct, fraud, or a knowing violation of the law.

Senate Bill 577 also increases fees for certain documents filed with the Secretary of State by
corporations, foreign corporations, limited liability companies, partnerships, limited
partnerships, and business trusts. The changes in fees include an increase from $85 to $165
for filing the initial list of officers, directors, managers, managing members, managing
partners, and general partners. When this list is filed initially and annually, the bill requires
that the business entity provide a declaration under penalty of perjury that it has complied with
the provisions of Nevada’s business tax laws.
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Other fee increases include filings of certificates and documents concerning: reinstatement,
amendments to certain documents, dissolution, change of location, notice of withdrawal from
Nevada by a foreign corporation, original articles of organization for limited liability
companies, or registration of certain business entities. Additional fee changes include an
increase, from $10 to $20, for certifying copies of certain documents, and an increase, from
$15 to $30, for executing a certificate of corporate existence.

Senate Bill 577 authorizes the Office of the Secretary of State to access $300,000 in Fiscal
Year 2001-2002 and $250,000 in Fiscal Year 2002-2003 from the Account for Special
Services. These funds may be accessed without approval from the Interim Finance Committee,
and may be used for additional personnel, equipment, supplies, office space, and other related
costs. The measure also authorizes the Office of the Secretary of State to retain the first
$50 from each expedited fee for services provided within two hours. For other special and
expedited services, including services provided in 2 to 24 -hours, the fee is divided equally
between the Secretary of State’s Office and the State General Fund.

Effective Date

Most of the provisions of this measure are effective on August 1, 2001, to allow the Secretary
of State’s Office time to adequately inform its customers of these changes. The provisions
allowing the Secretary of State’s Office to access funds from the Account for Special Services
and dividing the fees for expedited services between the State General Fund and the Secretary
of State’s Office are effective on July 1, 2001.
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Seventy-First Session
May 22, 2001

The Senate Committee on Judiciary was called to order by Chairman Mark A.
James, at 8:00 a.m., on Tuesday, May 22, 2001, in Room 2149 of the
Legislative Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is
the Attendance Roster. All exhibits are available and on file at the Research
Library of the Legislative Counsel Bureau.

COMMITTEE MEMBERS PRESENT:

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Mike McGinness

Senator Maurice Washington

Senator Dina Titus

Senator Valerie Wiener

Senator Terry Care

STAFF MEMBERS PRESENT:

Bradley A. Wilkinson, Committee Counsel
Allison Combs, Committee Policy Analyst
Carolyn Alifree, Committee Secretary

OTHERS PRESENT:

~ Michael J. Bonner, Concerned Citizen

Craig Tompkins, Concerned Citizen

“John P. Fowler, Chairman, Executive Committee, Business Law Section, State
Bar of Nevada

Dean Heller, Secretary of State

Chairman James stated Senate Bill (S.B.) 571 would not be heard, but he would
be presenting a proposal for modifications of provisions in Chapter 78 of
Nevada Revised Statutes (NRS) and other corporate entity-formation and annual
license fee statutes. He then turned the chairmanship of the committee over to
Senator Jon C. Porter, Vice Chairman.
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SENATE BILL 571: Revises provisions governing business tax. (BDR 32-1548)

- Vice Chairman Porter opened the hearing on Bill Draft Request (BDR) 7-1547.

BILL DRAFT REQUEST 7-1547: Limits common-law and statutory liability of
corporate stockholders, directors and officers and increases fees for filing
certain documents with secretary of state. (Later introduced as
Senate Bill 577.)

Senator Mark A. James, Clark County Senatorial District No. 8, stated
BDR 7-1547 is a measure that will take Nevada in a new and positive direction
as a state that is business-friendly. He surmised Nevada will be the number one
state in the country for a business to incorporate and operate in, or to have as
its corporate domicile. He said every year over the past 10 years, the senate
judiciary committee has processed a major piece of legislation modifying,
amending, and updating the corporate laws of the State of Nevada. The
measures have been the work of the Business Law Section of the State Bar of

Nevada, chaired by John P. Fowler, he stated. Those changes in Nevada’s

laws, he asserted, have kept them up to date with Delaware’s laws, all the
most recent IRS (Internal Revenue Service) revenue rulings, tax court decisions,
United States Supreme Court decisions concerning taxation, and other issues
- important to corporations in deciding where they want to do business and
where they want to have their corporate domicile and be registered to do
business.

Senator James said, in some ways Nevada’s business laws are better than
Delaware’s, but they are substantially similar and allow Nevada courts to look to
the long history of Delaware jurisprudence to decide disputes that arise under
Nevada laws. In recent years, new entities have been created for Nevada
businesses, including the limited liability company (LLC), business trusts, and

business court, he said. All of these things have been done, he said, and filing -

fees have not been changed in the past 10 years. He made the following
remarks: :

We all know that we have . . . an under-funded budget .in the

state. Our budget is under-funded, by the projected budget, by
$121.5 million . . . If you look at the numbers more carefully . . .

the numbers are closer to $130 million. In the face of this, | have
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been working with . . . Senator O’Donnell [William R. O’Donnell,
Clark County Senatorial District No. 5] and Senator Amodei [Mark
Amodei, Capital Senatorial District] on coming up with an
alternative to simply cutting a budget in a year when it would be
extremely deleterious to our education system . . . to do so. So,

we bring this measure forward to change the fee structure for the

filing of corporations and for the maintenance of corporations in

Nevada . ..

Let me tell you how we arrived at this. You cannot constitutionally

~ tax a corporation just because it is domiciled in Nevada and it is

resident out-of-state; it is a violation of the commerce clause. You
cannot -tax or level a fee upon assets or income that are not
located within the state; to do so is discriminatory and in violation
of the federal constitution. What you have to do is come up with a
fee structure that is fair to all corporations who choose to domicile
in Nevada and that is based upon some principles that make it fair

in terms of the ability of corporations to pay and the benefit they

receive from utilizing our corporate form and chartering themselves
in Nevada or qualifying to do business in Nevada. [BDR 7-1547],
on-page 2, creates that structure. For corporations qualifying to do
business in Nevada or chartered in Nevada, the minimal fee . .
would be $150 . . . plus 0.35 percent of its net worth in Nevada in
excess of $40,000.

I have given you a couple of financial breakdowns which will aid

you in understanding how this fee will impact business in Nevada
and business outside Nevada that utilizes our state (Exhibit C and

Exhibit D) . . . An important characteristic of this is about 87
percent of the corporations now registered in Nevada would pay
the minimum fee . . . an increase of $65 . .« When | originally
proposed this measure, | proposed there be a $500 fee across-the-
board for all corporations . . . We heard a. lot of feedback that if
you charge $500, that is going to be an increase from $85 ... and
that is too much for a small business to handle . .. People said, “If
you do that, we will just go to Wyoming.” . . . | never knew
Wyoming was such a popular place . . . so | decided to study
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Wyoming and found out that in July of 2000, a new fee structure
went into effect in Wyoming. Wyoming places an annual, they call
it a license fee, on all corporations, domestic and foreign, having
the right to do business ... in Wyoming; that license fee is at
0.00020 percent, but it is on total assets “sitused” in Wyoming,
with a maximum license fee of $50,000 per year.

What we have presented to the committee is something different,
not a license fee based upon total assets, but a license fee based
on actual net worth in Nevada, total wealth in Nevada. So, you ,
c¢an see you would not be paying the higher fees if you had a low !
net worth. So, in that sense, this is based upon the ability to pay. v
I was very privileged to receive from Carole Vilardo [Lobbyist, i
‘Nevada Taxpayers Association] a flyer from her organization on 5
taxation principles, which this fee meets all of,

Senator James said those working on this proposal wanted to know what
b substantial, additional feature might be offered to make Nevada attractive and
ensure corporations will want to come here. He said they received feedback i
from attorneys in Nevada who said Nevada ought to offer some liability
protection to directors of corporations. Section 5, subsection 7, of the bill does
that, he said, in providing “a director or officer of a corporation is not
individually liable for any damages as a result of any act or failure to act in his
‘capacity as a director or officer unless it is proven by clear and convincing
evidence that, (a) his act or failure to act constituted a breach of his fiduciary
. duties as a director or officer; and (b) his breach of those duties involved
intentional misconduct, fraud or a knowing violation of law.” Someone cannot
sue a director and seek his personal assets as a result of questioning, after the
fact, the business judgment involved in his decision, Senator James said, and he
emphasized this does not take away a remedy against the corporation.

According to Senator James, an additional provision proposed in BDR 7-1547,
in section 2, is the codification of the principle in existing Nevada law that one
cannot pierce the corporate veil and seek to get at the personal assets of a
person who is an incorporator or a shareholder of a corporation. Recourse is
available, he said, only if it is shown the corporate form is being utilized to
perpetrate a fraud and there is a commingling and a unity of interest of
ownership and control of the corporation between the entity and the
U stockholder, director, or officer, and that they are inseparable from each other.
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Senator James offered an analysis of the business franchise fee that would be
paid by various entities under this bill (Exhibit D). The analysis was prepared by
Ted A. Zuend, Deputy Fiscal Analyst, Fiscal Analysis Division, Legislative
Counsel Bureau, from documents on file of public companies either chartered in
‘Nevada or authorized to do business in Nevada. It is testimony to the bill's
inherent fairness, he said, because it is a graduated fee based upon ability to
pay and upon the wealth of the company. Senator James described the
‘distribution of the franchise fee burden (Exhibit E). He pointed out the
maximum fees are going to be paid not only by companies chartering to do
business in Nevada to take advantage of Nevada’s favorable tax structure which
has no income tax and no corporate income tax, but also by those businesses
coming here to take advantage of Nevada’s booming economy:

Senator James stated:

Look at the national name brands coming to Nevada to take
advantage of our booming economy . . . These companies all either
charter here with a subsidiary or with their national company, or
they register with the secretary of state to do business here. And,
all of these people pay $85 per year to have the benefit of

Nevada’s corporate laws . . . Under this proposal, based upon the
assets they locate in Nevada, the business they do in Nevada, they
will pay a graduated fee . . . It is important to understand, | think,

for businesses to take advantage of Nevada's lack of a corporate
income tax [and] lack of a personal income tax, the income has to
be generated in Nevada. The assets, therefore, need to be located
in Nevada. And, under those circumstances . . . a fair net worth-
based filing fee would apply.

Senator James read from Carole Vilardo's article in the April 2001 issue of “Tax
Topics” (a publication of the Nevada Taxpayers Association) concerning
taxation principles: “Long range planning should be an integral part of the
state’s revenue structure and should include forecasting trends in population
growth and the corresponding growth in governmental services. The Legislature
should adopt a statement of tax policy which encompasses the following
principles:  Non-Competitive: Revenue sources should not be competitive
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between the state and local governments.” Senator James said some of the
proposals made this session would compete with local government over limited
revenue sources. They really are not new revenue sources, he said, they are
merely a redirection of revenue sources.

Continuing with Ms. Vilardo's article, Senator James read, “Economic: Revenue
sources should reflect the existing state economic structure and consider
- possible future ‘economic needs. The impact on individuals and businesses
should be considered. A systematic, periodic review should be conducted to
consider current business practices, loopholes and other impacts such as ease
of compliance.” He said:

We have a state that is generating great wealth, tremendous
‘growth, tremendous growth in wealth and new businesses, and yet
we have, after a decade of this unprecedented growth, a state
budget that is under-funded, an education system that is
under-funded, and a state of affairs at our state level where our
employees have not received a raise in so long that many of them
defect, not to private [business], but to local government, where
they get a one-third increase in the amount of money they make
~ for doing the same, exact job. So | think this . . . would take
advantage of the existing economic structure of Nevada, would do
no damage, no violence to the existing tax structure of the state or
business-friendly climate of the state, but it would bring us back to
reality in terms of allowing the great wealth that has been
generated in our state to benefit our government and those who
benefit from our government, such as our children in school.

Senator James resumed reading from Ms. Vilardo’s article: “Simplicity: Taxes
should be simple to understand and easily complied with. Results will be
improved voluntary compliance and reduced administrative costs.” He said the
fees provided for in BDR 7-1547 are “extremely simple” to comply with and will
utilize the same form that is currently filed with the secretary of state’s office,
with a couple of lines added for business assets and net worth, pursuant to
section 6, subsection 1, paragraph (e) through paragraph (g).

Again, from Ms. Vilardo's article, Senator James read, “Stability: Taxes should
be stable and predictable.” He said Nevada currently has fluctuating revenue
sources that depend upon a number of factors and BDR 7-1547 provides for a
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much more stable and predictable revenue source. Other principles outlined in
Ms. Vilardo’s article, he stated, are: taxes should be compatible with other
government taxes for ease of compliance; they should be broad-based, with as
few exemptions as possible and not favor one taxpayer group over another;
they should be equitable, taking the impact on economic growth of the state
into consideration; and, collections should be fairly and uniformly enforced.
Bill Draft Request 7-1547 meets all these criteria, Senator James said.

Senator James said he thinks this tax can be collected as a fee by the secretary
of state, and the secretary of state will be asking for an auditor position to keep
track of the fees as they come in, and for additional funds to handle the
increased responsibilities of the office. He said it is fully appropriate to use
some of those revenues to honor that request.

Senator Titus commended Senator James for his work on this bill, and said
there is no one who wants more for schools than she does. She pointed out
this proposal is a major change in Nevada’s tax policy, and noted this
Legislature has never undertaken something this major by going around the
Governor. She said when something like this is done, both parties, both
Houses, and the executive are needed, and “time is running out.”

Senator Titus asked Senator James whether he can tell her where the Governor
stands on BDR 7-1547, and Senator James said he cannot speak for the
Governor, but he is hopeful. “The portent other members of the Legislature or
the Governor will not embrace this is not enough to stop me from proposing it,”
‘he said. He said the way this developed was that no one was going to do
anything. “We were going to cut the budget and we were going to go home,”
he said. He said he had some support for his original proposal for the $500
across-the-board fee, but there was much opposition. So, he went to work
doing the constitutional research and research on all other 49 states, he said,
and combining the results of his research with the Carole Vilardo's “Principles of
Tax Policy,” he came up with this proposal.

Senator Washington asked whether the protection placed around corporate
officers and stockholders will be inducement enough for corporations to come
into Nevada, if the filing fees are raised. Senator James answered it is an
added incentive. He explained there are two separate issues. One is the
protection for a director, he said, so a director is not held liable and his or her
personal assets cannot be attached. Directors are the ones who decide where
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to incorporate, he said, and this will be a major incentive. Second is the
protection regarding the corporate veil, which is a codification of existing case
law defining the criteria for when the corporate veil can be pierced to get at the
assets of the person who incorporated.

Senator James continued:

With respect to the fees . . . the places to incorporate . . . are
Delaware, Nevada, Texas, and Wyoming. In terms of looking for a
domicile, where you are not necessarily going to do business,
[where] you are going to charter your company . . . if you go to
Delaware, your annual filing fee could be as high as $150,000 . . .
The fee in Wyoming is $50,000, based upon your assets in
Wyoming, so, Wyoming offers nothing that Nevada does not offer.

Senator Washington noted it has been said this fee increase is driven by the
need to fund education. However, he said it is his understanding about
$450 million in new money has been appropriated for education. As legislators
and policy-makers, they have to be able to answer their constituents, he said.
He indicated there are two questions that must be answered: (1) Where is the
money going? and, (2) Has everything possible been done to streamline state
government and prioritize services the state should render to counties that may
not be able to provide those services, while allowing those counties able to
provide the services to do so? Senator James answered by describing
conditions in the Clark County School District, which is starting $34 million “in
the hole.”

Senator James said:

| do not think anybody can make a reasonable case that the
education system of this state is over-funded. | do not think
anybody can make a reasonable case it is adequately funded. The
need is clearly and demonstrably there . . . With respect to state
government and whether it is adequately funded, | commend our
Governor, because over the last 2 vears . . . we went through the
first legislative session [and were] very fortunate. We had
revenues coming in from existing tax revenues, had surplus in the
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budget we could spend on things we wanted to spend it on . ..
But, over the last interim, in a time when it looked like [there was]
plenty of money, the Governor took the leadership to conduct
a fundamental review of state government . . . that was to
demonstrate and to find places where government could be cut.
This Governor, who is a former CEO [Chief Executive Officer] of

major corporations . . . has made government as streamlined as
possible, [and] has presented us [with] a very austere budget for
this session . . . '

We do not have too much money; there is not a lot of fluff in the
budget to . . . make up this $130 million . . . shortfall, based upon
the projections of the economic review. So, | think we are at the

- perfect place to say, “We have presented a very austere state
budget . . . We have people that have not had a raise in a number
of years, people who are making a lot less than they do in the
private sector or in local government, and we have teachers who
have not had a salary increase and they are some of the
lowest-paid teachers . . . in the country.”

Senator Care stated he applauds Senator James's efforts and “you would have
to be absolutely blind to not believe there is crisis in funding for public education
in Clark County.” He asked Senator James whether he has an opinion about
the appropriateness of looking at other tax revenues during the interim or in the
next legislative session, or whether this fixes everything. Senator James said
he is not saying this proposal is a fix for everything, and the Governor has made
public statements regarding the need to look - at the long-term funding of the
state. :

Senator James said:

But . . . you have the secretary of state’s office, you have people
who are paying an $85-a-year fee . . . a fee that has not been
increased in a decade. Most of those companies, if they think
about it, probably wonder why they are paying such a low fee. We
have a place where we can fairly generate additional revenue, that
is all | am saying . . . It does not target any industries . . . Everyone
has been saying, “Let's make gaming pay.” Well, this makes
gaming pay; it makes everybody pay.
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Senator Porter said he concurs with what Senator James has said and can
-appreciate the challenges before education today. Many small business owners
are the ones they are trying to help through this legislation by improving
education and services to the community. But small businesses think the cards
are stacked against them because big businesses are represented by high-paid
lobbyists; small business is counting on the legislators to look after their
interests, and sometimes when the government thinks it is trying to help them,
it really is not. '

Senator Porter described the experience of a delicatessen owner whose costs
and fees for running her business and providing benefits for her employees are
increasing, and who is concerned about the graduated fee schedule proposed in
BDR 7-1547, which she read about in the newspaper. Senator Porter said if a
business owns a couple of cars and a small building and some inventory, that
business may be subject to a fairly high fee. Referring to Exhibit C, he pointed
out the $150 franchise fee for a $25,000 business is “0.06" percent of the net
worth, and to be fair in spreading out the fees, the franchise fee for a business
with a net worth of $51,200,000 should be $300,000, rather than the
$50,000 indicated. He asked Senator James how he came up with the fees
and whether he talked to some of the small businesses to find out who had
$100,000 in assets. Senator James said he looked at other states and at the
distribution of estimated net worth of corporations in Nevada to see where the
bulk would fall. He said he strongly considered the impact on small business,
and 87 percent of the corporations in Nevada will pay the minimum fee. They
will not get into the higher fee range unless their net worth goes up; this is a
net worth test, not an assets test, he said, and liabilities offset assets.

Senator Porter said he does not think the minimum fee can be categorized as
simply an increase of $65, because it would not be unusual for a small business
to have an inventory in vehicles and parts and equipment of $100,000 or
$200,000, and that would be an increase in the fee from $85 to $710,
according to the chart (Exhibit C). Senator James acknowledged that would be
correct for a net worth of $200,000, and Senator Porter said he believes the
small business is going to be hit the hardest. “When a big corporation goes
bankrupt, there is usually a nest egg, but when a small business goes bankrupt,
it is just in debt,” he said. He said he is very concerned the proposal being
presented is going to create a major hardship for those ma-and-pa businesses.
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Senator James said that is something that can be explored, but this is designed
to minimize the impact on the small businessperson.

Senator Porter stressed that he thinks something is being missed regarding the
small businessperson. Senator James noted he has not heard anybody saying
Nevada is not going to do something major to change the tax structure and the
tax burden. “It is not a question of if; it is a question of when. What we are
talking about now is crisis in the funding of the state budget, a fee that has not .
been increased in 10 years, and an equitable way in which to increase that fee
and distribute the burdens fairly among those people who have the ability to
pay,” he said. He said he welcomes suggestions, but the endeavor here is to
ensure the people who have the ability to pay an increased fee are paying it and
the wealthiest are paying the largest fee.

Senator Washington said there are issues concerning projects such as the
Henderson State College with $150 million to be voted on and contended with.
“Is that on the table as well now; are we going to take a look at that and say
maybe we cannot afford it at this time?” he asked. Senator James said he
thinks there is a “mini-fundamental” review taking place in light of the potential
for necessary cuts, and the level of funding that can be given to Henderson
State College in this budget is a matter still to be considered. He said he would
not like to see the project die, but he hopes the level of funding would be
considered along with other pressing needs in the state.

Senator Washington pointed out state workers are making the same appeal for a
raise as teachers, and legislators need to balance the needs of state workers,
teachers, and other considerations. He said he is trying to take a look at the
“big picture.”- Senator James said he did not know what to say, except state
workers are slated to receive a long-awaited and well-deserved raise.

Senator James, addressing Senator Porter’s concerns, said those people who
conduct business as sole proprietors and do not take advantage of the limited
liability offered, or other benefits of incorporation, do not experience any fee
increase under BDR 7-1547. Sole proprietors who report a substantial net
worth on their federal income tax are the only ones who will be impacted by a
modest increase in fees, he said.
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Senator James resumed chairmanship of the committee and invited other
witnesses to speak.

Michael J. Bonner, Concerned Citizen, Attorney, stated Senator James had
asked him to look into a provision to include in BDR 7-1547 to make Nevada a
‘more attractive place in which to domicile a business entity, and he suggested a
provision for liability limitation. He said: '

When we look to enhance the attractiveness of Nevada as a place
in which to incorporate, we have to recognize . . . businesses

- outside of the state are going to consider and be counseled on a
place in which to incorporate. Typically, they are going to be told,
“either the state in which you do business, or Delaware.” The vast
majority of business entities, as they . . . become public, seasoned
companies, are going to Delaware. When we look at our Nevada
corporate business statutes, we have to recognize that, due to a
variety of factors, if it is Delaware versus home state versus
Nevada, if it is a tie . . . if the corporate laws of those jurisdictions
are equally favorable . . . typically, they are going to select
Delaware. That is just the way it is; that is a part of the business
practice in which we operate . .. - '

The reason for that [is] Delaware has a long history of developing
corporate law. It has a court that is recognized as the leading
court for jurisdiction in this country; it has a seasoned bar . . . The
companies that come to us that are being counseled by investment
bankers are often just arbitrarily recommended to incorporate in
Delaware. So, when you look at Nevada as a choice, frankly, we -
have to be better than Delaware. We do not want to do things
that will encourage less desirable businesses, because that is not in
our best interests. But, what we want to do is give boards of
directors and corporate officers, and investment bankers and those
who counsel them, an opportunity to say, in Nevada there is this
element that may not be present in those other jurisdictions.
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Mr. Bonner continued:

In the bill draft before you are a couple of things that have been
added with that in mind . . . Boards of directors, in addition to just
running the corporation, have to consider a couple of items in
selecting a corporate domicile. Those things include the layers of
protection that are available to them, the predictability of legal

standards with which they will be faced . . . and they are given a
variety of considerations to look at. We know that virtually every
state now has a form of director . . . liability protection . . . Most

states have indemnification, and we know the marketplace allows
directors and corporations to purchase director and officer liability
insurance . . .

Directors who come on the boards of publicly-traded companies
typically are very successful businesspeople in their own right,
They have, typically, large assets; they usually have been
-extremely successful and are being asked to go on a board of
directors because of their expertise, their business acumen, [and]
because of the things they can truly bring to a corporation’s board
to enhance the activity of the board in the best interests of the
stockholders. As Senator James said earlier, should they have to
do that at the risk of their personal assets being placed on the line.

Mr. Bonner stated, in looking at those issues, a corporation wants predictability,
and if Nevada can enhance the liability protection for them and strike the proper
balance to not protect those who have participated in a criminal activity or
fraud, the State will go a long way to making Nevada an attractive place in
which to incorporate. He explained, when he reviewed the bill draft, he looked
at a couple of other corporate statutes to see what is out there. As an
example, he said Maryland has some attractive features in its corporation
statutes. He pointed out the states of Florida, Indiana, Maine, Ohio, and
Wisconsin have so-called self-executing statutes, meaning as a matter of
Statutory law, liability protection is available.  Mr. Bonner explained this
contrasts with NRS 78.037, which allows a corporation to opt in or place a
charter provision in its articles of incorporation with the liability limitation. He
noted Ohio has a clear and convincing evidence standard in its statutes.
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Mr. Bonner opined Nevada already has a liability immunity statute “equal to, if
not better than, Delaware’s.” He declared it is better than Delaware’s because,
not only does it cover the liability of directors, but also of executive officers.

Mr. Bonner proposed a new subsection 7 be included in section 5 of the bill. He
said it introduces a clear and convincing evidence standard. He added it makes
deletions of certain provisions of NRS 78.037, basically for “housekeeping”

reasons, and because the provisions will become moot by this statute. He .

stated, “It makes it an automatic statute, as opposed to an opt-in statute.”
Mr. Bonner suggested the proposal actually benefits the small “mom-and-pop”
operation and is less advantageous to a large corporation.

Mr. Bonner related, in 1987 the Nevada Legislature adopted NRS 78.037, which
allows corporations to place in charter a provision of immunizing directors and
officers from personal liability. He stated he has probably seen thousands of
corporations since 1987, and he can think of only one instance in which a
corporation charter did not have that provision because it was, essentially, a
small business that apparently did not have the funds to seek legal counsel. He
said they formed it based on some office supply form, and missed the director
and officer protection. '

Mr. Bonner said:

There is also language that has been added to NRS 78.138 that
merely clarifies what we clearly believe is existing law . . . Further,
there are essentially mirroring changes suggested to [NRS] 78.300
. . . Presently there is a question as to whether there is a different
culpability standard in [NRS] 78.300; this will make the culpability
standard the same. [NRS] 78.300 also has a change in the statute
of limitations, reducing that to 2 years from 3 [years]. Nevada is
presently one of only thirteen states that has a longer than 2-year
statute of limitations on the payment of dividends; therefore, we
are actually in the minority.

Mr. Bonner noted section 1 of the bill draft request has proposed language
which will codify existing Nevada case law on the so-called “alter ego doctrine,”
or “piercing the corporate veil.” He surmised it offered great advantages that
can benefit Nevada as a corporate domicile. Essentially, he said, in looking at
the doctrine of piercing the corporate veil, traditionally case law is consulted.

i8
APP00644




Senate Committee on Judiciary
May 22, 2001
- Page 156

He opined the ability of Nevada to provide objective and predictable standards
for corporations to evaluate the risk under the alter ego doctrine makes this
provision very attractive to corporations considering a domicile in Nevada. He
explained it essentially codifies existing case authority, with modifications, and
imposes a clear and convincing evidence standard, which “raises the bar” on
the evidence necessary for a fraud finding.

Mr. Bonner concluded:

In short, as a counsel who often is asked by corporations and their
boards, “Why Nevada versus Delaware” . . . we think the work this
body has done for many years has taken us a great way toward
making Nevada a more attractive domicile, [and] we have to make
it an objectively determinable more beneficial place .in which to
incorporate.

Senator Washington asked why the statute of limitations was changed from
3years to 2 years, and how the new language in section 11 will work.
Mr. Bonner replied NRS 78.300 deals with the payment by a corporation of
distributions or dividends that violate Nevada statute. If a board of directors
authorizes a dividend in violation of that statute, there can be personal liability
on the part of the directors, he said. The changes provided for in section 11
would eliminate the confusion that exists regarding the proper standard for
liability, he said. Concerning the statute of limitations change, he said it would
bring Nevada in line with the majority of jurisdictions.

Senator Care expressed concern the enhanced protection for officers and
directors may come at the expense of a third party. He asked Mr. Bonner what
- other acts an officer or director could currently be liable for in Nevada for which
that officer or director would not be held liable if this bill should become law.

Mr. Bonner answered,

Nevada Revised Statutes 78.037, which is the law we have today,
essentially has the immunities from personal liability that the new
proposal will have. The distinction between the law today and the
proposal is that this will be self-executing, meaning a corporation
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will not have to adopt an amendment to its articles of
incorporation; and, it imposes a higher evidentiary standard, the
clear and convincing evidence standard versus a preponderance of
the evidence standard. But, | believe that the actual language in
the proposal does not increase the actual immunity of liability. We
have essentially taken what was in NRS 78,037, moved it into the
new section, [with] two significant changes: (1) the clear and
convincing evidence standard, and (2) making it an automatic
statutory provision as opposed to a charter opt-in provision . . . If a
corporation had that provision in its articles of incorporation, there
would not be a difference . . . What would be different is that, if a
lawsuit were brought, there would be a higher proof standard that
a plaintiff would need to bring to establish liability, and the
establishment of that liability would be dependent on proving
intentional misconduct or fraud.

‘Senator Care said his question actually had to do, not with section 4, but with
section 2, subsection 1, paragraph. (b), which says, “A court of competent
jurisdiction finds by clear and convincing evidence . . . “ He asked, “By ‘court
of competent jurisdiction,’ does that become a matter of fact or a matter of
law? Is this something for a jury to determine, or is there some sort of pretrial
procedure through which the court has to determine . . . whether, in fact, these
elements can be established?” Mr. Bonner replied the reference to a court of
competent jurisdiction means a finding, as in any litigation, as to whether the
jurisdiction of a given court is proper. He said, “As to the rest of the language
in the statute . . . the intent is to say that once you get past the jurisdictional
element, the burden of proof to establish the piercing of the corporate veil
would be a clear and convincing evidence standard.”

Senator Wiener commented clear and convincing evidence is a high standard,
and she asked how many states have that standard. Mr. Bonner said he had
not surveyed every single state, but from the information prepared for him, Ohio
has the clear and convincing evidence standard. He added, Delaware does not,
so Nevada would be one of the few states, “maybe only one of a couple, that
would have a clear and convincing evidence standard on this particular issue.”

Senator Care asked whether the statute of limitations becomes 2 years for all
causes of action on the date the bill becomes effective, even for causes of
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action committed somewhere between the 2- and 3-year period. “Is somebody .

out of luck?” he asked, and Mr. Bonner replied he did not know the answer.
- Senator James said they would get an answer.

Senator Washington asked whether clear and convincing evidence is the
~standard of proof the court must find for liability of a corporation pursuant to
section 2, subsection 2, and Mr. Bonner replied it is.

Senator James, responding to Senator Care’s earlier question concerning the
effective date of the bill with regard to the 2-year statute of limitations, stated
the intention is for BDR 7-1547 to be prospective. “You cannot have the
standard applicable to pending proceedings ... We should have the legal
department redraft this,” he said. Bradley A. Wilkinson, Committee Counsel,
pointed out that the question is addressed in section 65, and it is not addressed
in the way Senator James said he would like it to be. Senator James said he
would like it to be changed so that the bill’s provisions apply only to cases filed
on or after the effective date. '

Craig Tompkins, Concerned Citizen, stated he is CEO and President of Craig
Corporation, and Vice Chairman, Citadel Holding Corporation and Reading
Entertainment. He said Craig Corporation is a New York Stock Exchange
company, but most of its operations are conducted through other companies,
some of which are also publicly traded companies, and his companies have
recently gone through the process of choosing a new corporate venue.

Mr. Tompkins said a couple of years ago his companies undertook a study to
determine whether it made sense to continue to keep all the companies in
- Delaware. He noted there were concerns regarding staying in Delaware for a

couple of reasons, one being it had gotten quite expensive to be a Delaware
corporation. He said: :

We had “maxed out” on two of the companies, which is $150,000
apiece, and we were coming close . . . to maxing out in the third.
So, we were currently at $350,000 a year and we were looking at
being at $450,000 a year. The second thing was that it did not
seem to us that Delaware had kept up with what was going on in
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other parts of the country and the world in terms of trying to
balance the needs of corporate directors trying to make decisions
in an uncertain world . . . So, we were also looking for a state
which could afford a balancing of those concerns.

Mr. Tompkins related the corporations ultimately selected Nevada. He said the
group liked Nevada because of the very low fees required. Although the

committee is considering, here today, an increase in those fees, he said, the .

fees being discussed are still quite modest compared with the Delaware
standard. He stated, “We like the fact that under Nevada law, directors are not
automatically subject to lawsuits in Nevada . . . ”

Mr. Tompkins continued:

We like the provisions of the Nevada code, which afford greater
protection in terms of using a willful misconduct standard, and we
think it is a good idea to allow that across the board and also to
allow the clear and convincing evidence standard. Let me talk
briefly as to why that is. ‘

In addition to sitting on the boards of our 3 companies, | am also a
director of G & L Realty [Corporation], a . . . real estate investment
trust; and | am on the board of directors of Fidelity. Federal Bank
. .. As a lawyer with Gibson, Dunn & Crutcher . . . | had a lot of
experience in advising boards of ' directors involved in both
day-to-day and ordinary transactions. Your average director . . .
typically attends a meeting every month or so. The compensation
varies from company to company; oftentimes it is around . . .
$25,000 a year for your average company . . . For most of us, it is.
not like we are involved everyday in the day-to-day operation of the
company . . . Unfortunately, over the last several years, we have
become, increasingly, targets of plaintiffs’ lawsuits. Yes, it is true
that it is only infrequently that liability comes home to roost; most
of these cases end up being settled . . .

But . . . you get sued; you get named personally in a complaint . . .
What this [bill] does is help even the playing field. It means that
when a plaintiff’s counsel is thinking about whether or not to sue
the directors, that plaintiff's counsel needs to take into account
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what it is that he is going to have to establish, what it is he is
going to have to prove . . . When you use a willful misconduct kind
of statute or a fraud kind of standard, then the person really has to
plead what it is you did wrong. Right now, in Delaware, they do
not plead what you did wrong; they just plead that something
might go wrong . . . It costs us money to defend these lawsuits, it
can adversely affect your credit, [and] it can affect your
perception.  Another thing it does is, because the amount of
damages alleged are so large, and because directors are only
human, when your counsel says, “l can settle this case for
$600,000,” of which $547,000 goes to the lawyers, your attitude
is [to settle] . . . It does not relieve the company from liability; it
does not interfere with any equitable relief . . . But, should [a
~director] be liable for $10 million, $20 million, $30 million because
of an honest mistake?

Mr. Tompkins said piercing the corporate veil is a very uncertain area. What
has been suggested for Nevada is to take the case law, he said, so people
looking at Nevada do not have to read a lot of cases to try to ascertain whether
the law is current. They will be able to look right at the statute, he asserted.
And, he noted, the statute would address much uncertainty. Mr. Tompkins
pointed out companies most vulnerable are the small companies. He explained
the courts typically looked at case law to determine whether a person followed
all the corporate formalities, such as whether the right minutes were kept;
whether there was a separate board of directors; and whether there were

~ always separate bank accounts. :

Mr. Tompkins stated he has a chief financial officer whose job is to make sure
those things get done. He reiterated it is the small business owners who have
incorporated specifically to protect their individual assets who are the most
vulnerable to having the corporate limitations on liability set aside because they
did not follow the proper formalities.

Chairman James interjected, “So, the notion is that a small business owner
decides to incorporate and forgets to keep his annual meeting minutes
up-to-date, he is not as careful as he should be and there may be some

commingling of assets or commingling of the books . . . These kinds of things
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occur, and those are not, alone, under this statute, a predicate for disregarding
the corporate veil and the limited liability protection. He has to be, in addition,
- under this language, utilizing the corporation to perpetrate some kind of fraud.”

Chairman James commented he did not suppose piercing the corporate veil
comes up very often as an issue for large corporations. Mr. Tompkins
responded that with subsidiaries there is a significant amount of uncertainty,
but if this statute is passed, there will be a greater level of certainty for
corporations.

Senator Care asked Mr. Tompkins to describe the kinds of corporate acts for
which an officer or director should not be named as a defendant in a lawsuit.
He said he would not want to give his constituents the impression because a
business is willing to pay more money to incorporate in Nevada, it will get to
“walk, scot-free.”

Mr. Tompkins replied:

Most of the problems occur not in terms of the corporation acting
as a corporation, because directors typically are not directly liable
for the acts of the corporation. For instance, if a corporation sells
a defective product, it is the corporation that is sued: it is not the
director. If a corporation pollutes a river, it is the corporation that
is sued; it is not the director. Where director liability really comes
in is in terms of mergers, acquisitions, issuances of stock . . . They
are shareholder derivative suits that we are concerned about. So, |
do not see that this has much, if any, effect at all in terms of
whether a director would be liable to a consumer group or to a
member of the public. What | see it doing is making it less likely
that, in an extraordinary corporate transaction, the director will be
caught up in the litigation, unless the plaintiff’s lawyer actually has
some evidence or some probable cause to believe that director has
actually acted wrongfully,

Senator Care said, “I think the public needed to hear that.”
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Chairman James asked John Fowler to expound on the status of the Nevada
laws in relation to Delaware laws, and the work done in prior sessions.

John P. Fowler, Chairman, Executive Committee, Business Law Section, State
Bar of Nevada, explained the history of the Business Law Section’s involvement
with corporate statutes:

In 1990, a firm | was then with was hired by Secretary of State
Frankie Sue Del Papa to revise Nevada’s corporate law. That study
of Nevada corporate law, about a 350-page book, contained
'specific statutory suggestions for changes to Nevada corporate law
. « . [in order to] try to become a competitor with Delaware and
other states in ease of corporate convenience . . . Following that
study, in 1991 a bill was written that was worked on by members
of the then business law committee of the state bar, and worked
over considerably by the Legislature itself, and it became a bill
which started us on the road to improving Nevada’s corporate laws
for the entire country to use . . . Every session since, since 1993
and forward, the business law section has created a bill to improve
Nevada’s corporate and limited liability company statutes . . . It is
an accomplishment that, | think, has taken us quite far ., . . That
and . . . the fact that we have retained a situation where there is
not corporate or personal income tax, and the fact that the
secretary of state’s office has worked mightily to keep up and to
be a customer-friendly office, as opposed to the archetypal
governmental bureaucracy. '

We now have a substantial national presence in the corporate law
world that brings real benefits to the state [and] it makes it easier
for those doing business in the state to use our own state laws. It
makes it easier for investment bankers . . . and those companies
with assets that they can move to the state, to move them here
and use our corporate statutes . . . ’

In the 1999 Session, Senate Concurrent Resolution (S.C.R.) 19 [of
the Seventieth Session] was passed, which created a special
subcommittee that studied ways to improve corporate governance
.+ . and [establish] a business court.
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SENATE CONCURRENT RESOLUTION NO. 19 OF THE SEVENTIETH SESSION:
Directs Legislative Commission to conduct interim study of methods to
encourage corporations- and other business entities to organize and
conduct business in this state. (BDR 534)

Mr. Fowler stated the S.C.R. 19 of the Seventieth Session committee work
resulted in a number of bills, among them S.B. 51 and actions by the Nevada
Supreme Court to create a business court in both Clark County and Washoe
County,

SENATE BILL NO. 51: Makes various changes pertaining to business
associations. (BDR 7-255)

Mr. Fowler continued:

It has been a long history and a long effort, and it has to be
continued; it is not something that can stop, because the corporate
‘world does not stop. New processes, new kinds of ways of doing
transactions come about and require a change in corporate and
limited liability company statutes . . . | believe .. . the bill ...
shows a further movement in this direction, to make Nevada a
friendly place for a corporation to put its charter and to do
business.

Chairman James noted, in S.C.R. 19, John H. O. La Gatta, Lobbyist, Catamount
Quantum LLC, had proposed the creation of a different kind of fee structure,
“and that was the only part we did not do, and is what is contained here. It is
not exactly his proposal, but it is a permutation of it, and that is how this is a
whole package [and] how John envisioned the outcome of it.”

Chairman James asked Dean Heller, Secretary of State, to discuss issues related
to his office, fee adjustments included in BDR 7-1547, and the role of resident
agents. Mr. Heller stated his office has been a significant source of revenue for
the state, and the studies and efforts made over the last 10 years have worked.
He said the secretary of state’s office has grown 10 to 15 percent per year,
from approximately 5,000 corporate annual filings 10 vyears ago to
approximately 50,000 today. He noted the average individual on the staff
earned about $100,000 in revenue 10 years ago, and today each individual is
earning about $350,000 in revenue for the state.
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Mr. Heller said among the biggest clients in the secretary of state’s office are

the resident agents. He stated:

[They] do a tremendous service for the state of Nevada. They
work very hard in advertising the corporate services we provide
. .. It was to everybody’s benefit to bring them into the office . . .
We probably had a half dozen or eight resident agents in the office,
and they probably represented somewhere between 50,000 and
60,000 corporations here . . . and you asked them to give us an
alternative . . . and they did discuss some of the filing fees with
the office that had not been raised for 10 years and what we could
do to raise some of these fees and still remain competitive . . . So,
the filing fees and the changes, most of them came through their
recommendations. A couple of them were reduced. It took some
effort on our part, and one of the fees we did reduce was the
annual fee . . . | anticipate our growth will continue. | think we will
see a shift in the quality and the quantity of the kind of business
we do . . . but, overall, | think this proposal takes us forward.

Chairman James said one of the things the resident agents pointed out is often
people start a company and need an entity within which to create the start-up
business, which may have a minimal, or even negative, net worth. That is the
reasoning behind the fee schedule proposed in BDR 7-1547, he said. “So,
people who are start-up companies or small businesses, or people who just
want to get their entity going, are going to pay the minimum filing fee of $150,
which they [the resident agents] represented was something they could
aggressively market,” he said.

Mr. Heller added,

As you struggle with the policy issue here, of course we sfruggle

with the administrative end of this . . . You have requested, and
we are preparing, [information regarding] what the fiscal impact
will be on our office . . . I think it will be a minimal increase. You

are looking at our office, under this proposal, going from $22
million a year in revenue to somewhat over $60 million, or
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$130 [million] for the biennium. | think we can move forward with
a minimal increase of six to eight additional employees in the office
in order to handle this increase and the change in structure and the
way we process some of this paperwork.

Chairman James said it is closer to $85 million or $87 million from the secretary

‘of state’s office, because what the Legislative Counsel Bureau (LCB) did in its

projections was run just the corporations under Chapter 78 of NRS, which
would generate $52 million. He said that does not include 40,000 other kinds
of entities that would be on the same schedule. He stated, “[The] LCB did that
to leave it at a conservative projection; then the $52 [million] plus the $13
[million] from the additional fees, that is $65 million. It is a very conservative
number . . . It accounts for absolutely no growth.”

Senator Washington said he is concerned about start-up businesses of single
women and minorities, and asked whether this proposal would become a
hindrance or disincentive for them. Mr. Heller said the proposed fees were kept
as low as possible, with these people in mind. This is not a new tax or a new
fee; it is an increase in the filing fee for the annual list of officers, he said. He
said a lot of proposals have been on the table, including a business tax proposal,
all of which were rejected so people desiring to establish businesses in Nevada
would not be faced with all sorts of fees. Mr. Heller pointed out, generally,
liabilities are higher than assets for start-up companies, and this proposal is
based on net worth.

~ Senator Porter echoed Senator Washington’s concerns, saying he wanted to

make sure Nevada is a place where not only the rich can get incorporated. “A
lot of these smaller companies do not have major liabilities,” he said, adding,
“They really kind of ‘pay as you go,’ because they cannot afford the debt.”

Senator Care asked whether financial records submitted to the secretary of
state’s office could be kept confidential. Chairman James responded the office
can have the information remain confidential. '

Senator McGinness asked whether the secretary of state’s office has some sort
of due process in place for determining net worth pursuant to section 31,
subsection 4, of BDR 7-1547. Mr. Heller said his office is currently ministerial
and accepts documents filed and signed under penalty of perjury, and would
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have to put the language of the bill into place administratively. Chairman James
stated whatever process the secretary of state’s office puts into place would
certainly comply with applicable procedural requirements, due process, and the
rights of taxpayers.

-There being no further business, the meeting was adjourned at 11:05 a.m.
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Franchise Fee Examples

If the Net Worth The Annual Franchise
Attributable to Nevada is: Fee is:
$25,000 $150 About 87% of corporations registered in
Nevada will pay minimum fee.
$40,000 $150
$50,000 $185
$100,000 $360
$200,000 $710
$400,000 $1,410
$800,000 $2,810
$1,600,000  $5,610
$3,200,000 $11,210
$6,400,000 $22,410
$12,800,000 $44,810
$25,6009000 $50;000 Less than 500 corporations registered in '
Nevada will pay maximum fee.
$51,200,000 $50,000
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) | |
U The distribution of the franchise fee burden, based on assets in Nevada,
is expected to be as follows:

> 50 percent of the additional franchise fees are to be paid by the
largest 4/10ths of one percent of Nevada’s businesses registered
with the Secretary of State.

> 75 percent of the additional franchise fees are to be paid by the
largest 2.5 percent of Nevada’s businesses registered with the
Secretary of State.

> 85 percent of the additional franchise fees are to be paid by the
largest 10 percent of Nevada’s businesses registered with the
Secretary of State.
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Franchise Fee Estimate by Asset Size

) Estimated Estimated
) ' Estimated Estimated  Nevada  NevadaNet  Estimated
U Slze of Total Assets {Nevada Nevada Net Corporation Worth Per New Tax
{000's) Assets Worth s Corporation  Revenue
Total 231,207,565 79,471,096 131,882 602,591 52,040,532
Zero Assets 0 0 8,813 0 569,821
$1 10 $25 514,803 -122,731 88,062 -1,803 4,424,029
$25 to $62.5 846,974 115,718 20,851 5,550 1,355,283
$62.5 to $125 1,134,658 293,508 12,785 22,858 830,897
$125 to $250 1,537,241 445,884 » 8,741 51,008 904,994
$250 to $1 250 4,833,120 1,386,988 9,370 148,017 . 4,151,674
$1,250 to $2,500 2,594,361 789,555 1,494 528,536 2,851,402
$2,500 to $8,250 3,438,589 1,043,192 889 1,172,800 3,584,466
$6.250 to $12,500 3,148,380 1,146,042 C 387 3,214,235 3,984,405
$12,500 to $25,000 4,346,571 1,654,514. 244 6,787,038 5,772,461
li25,000 to $62,500 8,833,573 3,868,709 224 17,275,342 11,197,200
$62,500 & Over 199,881,285 68,849,717 262 272,698,067 12,623,800
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Seventy-First Session
May 24, 2001

The Senate Committee on Judiciary was called to order by
Chairman Mark A. James, at 8:56 a.m., on Thursday, May 24, 2001, in
Room 2149 of the Legislative Building, Carson City, Nevada. Exhibit A is the
Agenda. Exhibit B is the Attendance Roster. All exhibits are available and on
file at the Research Library of the Legislative Counsel Bureau.

COMMITTEE MEM BERS PRESENT:

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Mike McGinness

Senator Maurice Washington

Senator Dina Titus

Senator Valerie Wiener

Senator Terry Care

STAFF MEMBERS PRESENT:

Bradley A. Wilkinson, Committee Counsel
Allison Combs, Committee Policy Analyst
Barbara Moss, Committee Secretary

Chairman James opened the hearing by thanking everyone who had been
patient while following the process over the past few days, and he apologized
for canceling yesterday’s meeting. He said a number of individuals in the
Legislature had been working over the past several weeks to address issues
regarding the state budget and the critical needs in the education system.

The Senator indicated various plans and proposals had been offered to do the
right thing in terms of the budget and the education system, while at the same
time to do something innovative, consistent, and in the spirit of Nevada's
commitment to remaining a state that is business-friendly, encourages new
businesses, and will keep the economy vital and growing. Senator James
pointed out that was the spirit and intent of the plans offered in the committee
by himself and others in support of those issues in the past few days.
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Senator James said there had been discussions with the Governor, which had

been very positive. The Senator was pleased to inform everyone those.

discussions were reaching a happy conclusion. Senator James declared he
would defer to the Governor to make an announcement. He remarked members
of the committee, as well as other colieagues in the Senate and Assembly, were
a large part in reaching the conclusion. '

Continuing, Senator James indicated Bill Draft Request (BDR) 7-1547 (Exhibit C)
presented on May 22, 2001, was currently being redrafted and would be
introduced on the Senate Floor today. He said he would explain what the bill
would be, and what part it would play in the Governor’s overall plan to address
budget issues and critical needs in education.

BILL DRAFT REQUEST 7-1547: Limits common-law and statutory liability of

corporate stockholders, directors and officers and increases fees for filing
certain documents with secretary of state. (Later introduced as
Senate Bill 577.)

Senator James explained the proposal to create a new graduated annual list
would be removed from the bill. He indicated the bill contained a number of
corporate filing fees for mergers and acquisitions, reinstatements of charters,
amendments of charters, and certificates, expediting fees for those who have
business transactions that are proceeding at a fast pace and need things
accomplished jn the Secretary of State’s office immediately. The Senator noted
all of these items in the prior BDR were being increased. He said that together,
over the biennium, these fees would raise, at a conservative estimate from the
Legislative Counsel Bureau (LCB), $30 million. With the processing of this
legislation, Senator James indicated the $30 million would become an integral
part of the Governor’s plan to address budget and education issues.

Although he did not wish to preview the Governor’'s plan too extensively,
Senator James pointed out the $30 million that would emanate from this bill,
should it be processed by the Senate and Assembly, would go directly to
classrooms and students, and would save all vital programs. [t would go to
textbooks, technology, music programs and sports programs. The Senator
emphasized there would be no elimination of music programs, sports programs,
or any other extra-curricular activities that were associated with schools in
Clark County, or elsewhere, if the legislation was passed and embraced the plan
that would be presented by the Governor.
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In addition, Senator James said this money would be a great part of doing the
right thing for hardworking teachers, ensuring they receive the richly deserved
salary increase they have earned over the past years. He expressed hope the
Nevada educational system would become one of the best, rather than one of
the most struggling, in the country.

Further, Senator James indicated his intention was to allow the bill drafters to
complete the bill-drafting process, introduce the bill on the Senate Floor, refer it
back to the Senate Committee on Judiciary as the committee of jurisdiction,

hold a hearing on it tomorrow morning, and propose that it be processed in the
Senate immediately. :

Senator Porter said he would like to applaud the Governor and Senator James
for their efforts on behalf of all the members of the business and education
community, as well as the members of the Senate Committee on Judiciary and
the Legislature. He pointed out that Senator James summarized the bill quite
well. The Senator stated that, conceptually, the program appeared very friendly
to the state of Nevada, and was all inclusive. He said it appeared to do exactly
as Senator James mentioned, and placed desperately needed dollars in

classrooms and programs—from music to sports—and also to those
hardworking teachers.

Further, Senator Porter expressed a grave concern shared by Senator James and
other members of the committee, which was the impact on small businesses.
He pointed out this has been a very fluid process and all angles have been
perused in order to do all the right things for all the right reasons. Senator
Porter expressed appreciation for the hard work of Senator James and staff on a
win-win effort on behalf of the state of Nevada.

In conclusion, Senator James said the bill would be introduced on the Senate
Floor today, and he anticipated other ideas being brought forward as the hearing

‘process unfolded. He expounded this was a great start and would meet many

of the state’s challenges.

Senator Titus indicated she is glad a solution to the problem had been found.
She said the approach was one that needed to be studied and she was
optimistic about it. The Senator indicated several weeks ago Senator Schneider
introduced a bill calling for funding of education that would at least meet the
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national average. She noted there was no funding mechanism in the bill, but it
was a move to at least address why it has not been done, and seek sources of

‘revenue to make it possible. Senator Titus said the Democrats foilowed it up

with a letter to the majority leader requesting full-blown hearings to look at all
the different kinds of things. To Senator James she stated, “We are very
pleased there was a response from the Governor and the majority leader, and
we are very happy to work with you. We commend you for all you have done
and look forward to making this happen.”

Senator James thanked Senator Titus for her positive comments. In addition,
he thanked the number of people in Las Vegas who were concerned about
education, including Moms, Dads, teachers, and the Parent and Teacher
Association (PTA) members, who had gathered during the last couple of days.
He expressed thanks for their support to the committee in pursuing these
matters and expressed regret they were unable to testify. Senator James noted
today the committee’s time was being utilized to make this announcement.
Tomorrow there would be a hearing after the bill was introduced and received a
number, and then everyone would have an opportunity to review it and provide
their comments. He said at that time everyone would be able to review and
digest what, in his opinion, was a “tremendous” plan that would be presented
by the Governor and on his schedule at the appropriate time tomorrow.
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There being no further business to come before the committee, Senator James
adjourned the hearing at 9:32 a.m.

RESPECTFULLY SUBMITTED:

542@4/_%&@

arbara Moss,
Committee Secretary

APPROVED BY:

Wi [ L.

Senatot Mark /X./J@s, Chairman

C

DATE: G- ¢-0y
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2/3s Vote Required - §§ 3, 8,9, 13, 14, 15, 16, 17, 18, 19, 23, 24, 25, 28, 29, 30, 31, 32, 33, 34, 35, 37, 38, 39, 40, 42,
43,44, 45, 47, 48,49, 50, 51, 53, 54, 55, 56, 58, 59, 60, 61, 62

SUMMARY—Limits common-law and statutory liability of corporate stockholders, directors
and officers and increases fees for filing certain documents with secretary of state.

(BDR 7-1547)

FISCAL NOTE: Effect on Local Government: No.

Effect on the State: No.

AN ACT relating to business associations; limiting the common-law and statutory liability of the
stockholders, directors and officers of a corporation; increasing the fees for filing

certain documents with the secretary of state; and providing other matters properly

U relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

- . © e

1 Section 1. Chapter 78 of NRS is hereby amended by adding thereto the provisions set forth

2 assections 2 ahd 3 of this act.

3 Sec. 2. 1. Except as otherwise provided by specific statute, no stockholder, director or
4 officer of a corporation formed under the laws of this state is individually liable for a debt or
5 liability of the corporation, without regard to whether a court determines that the stockholder,

C . |

EXHIBIT C Senate Committee on Judiciary
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director ;)ri officer should be considered the alter egé of the corpbration or that the corpérate
ﬁctién of a separate entity sﬁould be disregarded for any other reason, unless:
(a) Otherwise provided in an agreement to which the stockholder, director or officer is a
party; or
(b) A court of competent jurisdiction finds by clear and convincing evidence that:
(1) The corporation is influenced and governed by the stockholder, director or officer;
(2) There is such ﬁnity ~of interest and ownership that the corporation and the
stockholder, director or officer are inseparable from each other; and
(3)‘ Adherence to the corporate fiction of a"sepafate entity would sanction Jraud.

2. For a court to make a finding in satisfaction of subparagraph (3) of paragraph (b) of

subsection 1, the court must find that the stockholder, director or officer has committed fraud

in connection with the debt or liability of the corporation.
Sec. 3. 1. Except as otherwise provided in this section, the fee for filing the initial or
annual list required to be paid pursuant to NRS 78. 150 must be determmed as follows:
Ifthe amount of the net worth of the corporation in Nevada is:
Not more than $40,000 ............... 8150
More than $40,000 $150, plus an amount equal
to 0.35 percent of its net
worth in Nevada in excess of
$40,000

2. The maximum fee that may be charged pursuant to this section is $50,000 per Yyear.

N W
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3. To determine the net worth of a corporation in Nevada for the purposes of this section,
the dollar amount of the assets of the corporation that are situated in or allocated to this state

must be divided by the dollar amount of the total assets of the corporation, and the result of

that calculation must be multiplied by the dollar amount of the total net worth of the

cofporatioz_z.

4. If the secretary of state determines that the amount of any fee paid pursuant to
subsection 1 is not based on the t‘rué net worth of the corporation in Nevada, ize may compute
and deférmine the amount required to bé paid upon the basis of:

(a) The information required to be filed pursuant to NRS 78.150; and

(b) Any other information obtained by the secretary of state from any source.

5. In addition to any other penalty provided by law, any corporation that fails to pay the
fee provided for.in this section is liable for the payment of a penalty equal to treble the
difference between the amount paid and the amount that was required to be paid by this
section. | »
~...Sec..4. NRS 78.037 is hereby amended to reéd as follows:

- 78.037 The articles of incorporation may also contain

-
>
3
b
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C distributions-inviolati £ NRS-78.300-
—=2—A#y} any provision, not contrary to the laws of this state ffor} »

1. For the management of the business and for the conduct of the affairs of the corporation

2. Creating, defining, limiting or regulating the ‘powers of the corporation or the rights,

powers or duties of the directors, fand} the officers or the stockholders, or any class of the

stockholders, or the holders of bonds or other obligations of the corporation [rorgoverning) ; or

3. Governing the distribution or division of the profits of the corporation.
Sec. 5 NRS 78.138 is hereby amended to read as follows:
78.138 1. Directors and officers shall exercise their powers in good faith and with a view
to tﬁe interests of the corporation. | |
2. In performing their respective duties, directors and officers are entitled to rely on

information, opinions, reports, books of account or statements, including financial statements

and other financial data, that are prepared or presented by:
....(a).Qne or more directors, officers or employees of the corporation reasonably believed to be

~ reliable and competent in the matters prepared or presented;

(b) Counsel, public accountants, financial advisers, valuation advisers, investment bankers

~or other persons as to matters reasonably believed to be within the preparer’s or presenter's

professional or expert competence; or

*

[
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(¢) A committee on which the director or officer relying thereon does not serve, established
in accordance with NRS 78.125, as to matters within the committee’s designated authority and
matters on which the committee is reasonably believed to merit confidence,
but a director or officer is not entitled to rely on such information, opinions, reports, books of
account or statements if he has knowle‘dge concerning the matter in question that would cause
reliance thereon to be unwarranted.

3. Directors and officers, in deciding upon matters of business, are presumed to act in good
faith, on an informed basis and with a view o the interests of thevcorporation.

4. Directors and officers, in exercising their respective powers withb a view to the interests of
the corporation, may consider: |

(a) The interests of the corporation’s employees, suppliers, creditors and customers;

(b) The economy of the state and natidn;

(c) The interests of the community and of society; and

(d) The long-term as well as short-term interests of ;he corporation and its stockholders,

including the possibility that these interests may be best served by the continued independence of

- the corporation.

3. Directors and officers are not required to consider the effect of a proposed corporate
action upon any particular group having an interest in the corporation as a dominant factor.
6. The provisions of subsections 4 and 5 do not create or authorize any causes of action

against the corporation or its directors or officers.

Iy
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7. Except as othgrwise provided in NRS 35.230, 90.660, 91.250, 452.200, 452.270, 668.045
and 694A.030, a director or officer is not individually liable for any damages as a résult of any
act or failure to act in his capacity as a director or officer unless it is proven by clear and
convincing evidence that:

(a) His act or failure to act constituted a breach of his fiduciary duties.as a director or

officer; and

(b) His. breach of those duties involved intentional misconduct, fraud or a knowing

violation of law.

Sec.. 6. NRS 78.150 is hereby amended to read as follows:

78.150 1. A corporation organized under the laws of this state shall, on or before the first
day of the second month after the filing of its articlés of incorporation with the secretary of state,
file with the secretary of state a list, on a form furnished by him, containing:

(a) The name of the corporation;

(b) The file number of the corporation, if known;

- .(c).The names and titles of the president, secretary, treasurer and of all the directors of the

corporation;

(d) The mailing or street address, either residence or business, of each officer and director

listed, following the name of the officer or director; fand}

(¢) The total assets of the corporation as reported on its federal income tax return for the

preceding calendar year;

ALY
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(H The amount qf its assets reported pursuant to paragraph (e) that are situated i'n or
allocated to this state; |
' (g) The total net worth of the corporation as reported on its federal income tax return Sfor
the preceding célendar year; and

(k) The signature of an officer of the corporation certifying that the list is true, complete and

accurate.

2. The corporation shall annually thereafter, on or before the last day of the month in which
the anniversary date of incorporation occurs in each year, file with the secretary of state, on a

form furnished by him, an amended list containing all of the information required in subsection

L

3. Each list required by subsection I or 2 must be. accompanied by an affidavit that the

corporation has complied with the provisions of chapter 364A of NRS.

4. Upon filing fatist-of-officers-and-directors.} the list required by subsection 1 or 2, the

corporation shall pay to the secretary of state fa-fee-0£-$85-

—41 the fee prescribed by section 3 of this act.

5. The secretary of state shall, 60 days before the last day for filing the annual list required

by subsection 2, cause to be mailed to each corporation which is required to comply with the

provisions of NRS 78.150 to 78.18S, incluéivg,'and section 3 of this act and which has not

become delinquent, a notice of the fee due pursuant to subsection 31 4 and a reminder to file a

list fof-officers-and-directors-} required by subsection 2. Failure of any corporation to receive a

notice or form does not excuse it from the penalty imposed by law,

- AR
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53 6. If the vlist to be filed pursuant to the provisions of subsection 1 or 2 is defective in
any respect or the fee required by subsection {3-e=7} 4 or & is not paid, the secretary of state may
return the list for correction or payment.

E61 7. An annual list for a corporation not in default which is received by the secretary of
state more than 60 days before its due date shall be deemed an amended list for the previous year
and does not satisfy the requirements of subsection 2 for the year to which the due date is
applicable.

F#} 8. If the corporation is an association as defined in NRS 116.110315, the secretary of
state shall not accept the filing required by this section unless it is accompanied by evidenée of
the payment of the fee required to be paid pursuant to NRS 116.31155 that is provided to the
association pursuant to subsection 4 of that section.

Sec. 7. NRS 78.155 is hereby amended to read as follows:

78.155 If a corporation has filed the initial or annual list fef-officers—and-directors—and
designation-ofresident-agent} in compliance with NRS 78.150 and has paid the appropriate fee

for the filing, the canceled check received by the corporation constitutes a certificate authorizing
it to transact its business within this state until the last day of the month in which the anniversary
of its incorporation occurs in the next succeeding calendar year. If the corporation desires a
formal certificate upon its payment of the initial or annual fee, its payment must be accompanied
by a self-addressed, stamped envelope.

Sec. 8. NRS 78.170 is hereby amended to read as follows:

I

*

o
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78.170 1. Each corporation required to make a filing and pay the fee prescribed in NRS
78.150 to 78.185, inclusivé, and section 3 of this act which refuses or neglects to do so within

the time provided shall be deemed in default,

2. For default there must be added to the amount of the fee a penalty of {$+53 $50. The fee

and penalty must be collected as provided in this chapter.

Sec. 9. NRS 78.1180 is hereby amended to read as follows:

78.180 1. Except as otherwise provided in subsections 3 and 4, the secretary of state shall
reinstate-a corporation which has forfeited its right to transact business under the provisions of

this chapter and restore to the corporation its right to carry on business in this state, and to

- exercise its corporate privileges and immunities, if it:

" (a) Files with the secretary of state the list required by NRS 78.150; and
(b) Pays to the secretary of state: | ‘
(1) The annual filing fee and penalty set forth in NRS {78-1-56-and} 78.170 and section 3
of this act for each year or portion thereof during which its charter was revoked; and
-(2)..A fee of {$56} $200 for reinstatement.
2. When the secretary of state reinstates the corporatibn, he shall:

(a) Immediately issue and deliver to the corporation a certificate of reinstatement authorizing

it to transact business as if the filing fee had been paid when due; and

(b) Upon demand, issue to the corporation one or more certified copies of the certificate of

reinstatement.
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3. The secretﬁry of state shall not order a reinstatement unlessv all delinquent fees and
penalties have been paid, and the revocation of the charter occurred only by reason of failure to
pay the fees and penalties.

4. If a corporate charter has been revoked pursuant to the provisions of this chapter and has
refnained revoked for a period of 5 consécutivc years, the charter must not be reinstated.

Sec. 10. NRS 78.215 is hereby amended to read as follows:

78.215 1. A corporation may issue and dispose of its authorized shares for such

consideration as may be prescribed in the articles of incorporation or, if no consideration is so

prescribed, then for such consideration as may be fixed by the board of directors.

—33  Unless the articles of incorporation provide otherwise, shares may be issued pro rata and
without consideration to the corporation’s stockholders or to the stockholders of one or more
classes ar.series. An issuance.of shares under this subsection is a share dividend.

f41 3. Shares of one class or series may not be issued as a share dividend in respect of
shares of another class or series unless:

(a) The articles of incorporation so authorize;

(b) A majority of the votes entitled to be cast by the class or series to be issued approve the
issue; or |

(c) There are no outstanding shares of the class or series to be issued.

Ty
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53 4. If the board of directors does not fix the record date for determining stéckholdcrs
entitled to a share dividend, it is the date the board of directors authorizes the sharé dividend.

Sec. 11. NRS 78.300 is hereby amended to read as follows:

78.300 1. The directors of a corporation shall not make distributions to stockholders
except as provided by this chapter.

2. fa} Except as otherwise provided in subsection 3 and NRS 78, 138, in case of any

pwillfulergressly-negligeat] wolatmn of the provisions of this section, the directors under whose

administration the violation occurred {—e*eef’i—fhese—whe—eaased—mewdmen%bemﬁeé*w

tha tac-af-tha-meat
L2 24 lllll[umﬂ VI UIVTITIVET

Wmmeam*ﬂg—ef—-s&e%}-ﬂeﬂeﬂa are jointly and severally liable, at any time

within £33 2 years after each violation, to the corporation, and, in the event of its dissolution or

insolvency, to its creditors at the time of the violation, or any of them, to the lesser of the full
amount of the distribution made ér of any loss sustained by the corporation by reason of the
distribution to stockholders. |

. 3._ The liability imposed pursuant to subsection 2 does not apply to a director who‘caused
his dissent to be entered upon the minutes of the meetzng of the directors at the time the action

was taken or who was not present at the meeting and caused his dissent to be entered on

. learning of the action.

Sec. 12. NRS 78.7502 is hereby amended to read as follows:
78.7502 1. A corporation may indemnify any person who was or is a party or is threatened

to be made a party to any threatened, pending or completed action, suit or proceeding, whether

L L
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civil, criminal, administrative or investigative, except an action by or in the right of the

corporation, by reason of the fact that he is or was a director, officer, employee or agent of the

corporation, or is or was serving at the request of the corporation as a director, officer, employee
or agent of another corporation, partnership, joint venture, trust or other enterprise, against

expenses, including attorneys’ fees, judgments, fines and amounts paid in settlement actually and

- reasonably incurred by him in connection with the action, suit or proceeding if he facted] :

(a) Is not liable pursuant to NRS 78.138; or

(b) Acted in good faith and in a manner which he reasonably believed to be in or not opposed
to the best interests of the corporation, and, with respect to any criminal action or proceeding,
had no reasonable cause to believe his conduct was unlawful.
The termination of any action, suit or proceeding by judgment, order, settlement, conviction or
upon a plea of nolo contendere or its equivalent, does not, of itself, create a presumption that the
person is liable pursuant to NRS 78.138 or did not act in good faith and in a manner which he
reasonably believed to be in or not opposed to the best interests of the corporation, fand} or that,

with respect to any criminal_action or proceeding, he had reasonable cause to believe that his

- conduct was unlawful.

2. A corporation méy indemnify any person who was or is a party or is threatened to be
made a party to any threatened, pending or completed action or suit by or in the right of the
corporation to procure a judgment in its favor by reason of the fact that he is or was a director,
officer, employee or agent of the corporation, or is or was serving at the request of the

corporation as a director, officer, employee or agent of another corporation, partnership, joint

I
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venture, trust or other enterprise against expenses, including amounts paid in settlement and
attorneys’ fees actuﬁlly and rcasonabiy incurred by him in connection with the defense or
settlement of the action or suit if he facted} :

(a) Is not liable pursuant to NRS 78.138; or

v(b) Acted_in good faith and in a manﬁer which he reasonably believed to be in or not opposed
to the best interests of the corporation.
Indemnification may not be made fdr any claim, issue‘or matter as to which such a person has
been adjudged by a court of competent jurisdiction, after exhaustion of all appeals therefrom, to
be liable to the corporation or for amounts paid in settlement to the corporation, unless and only
to the extent that the court in which the action or suit was brought or other court of competent
jurisdiction determines upon application that in view of all the circumstances of »th_e case, the
person is fairly and reasonably entitled to indemnity for such expenses as the court deems proper.

3. To the extent that a director, officer, employee or agent of a corporation has been
successful on the merits or otherwise in defense of any action, suit or proceeding réferred to in
subsections 1-and 2,-or in.defense of any claim, issue or matter therein, the corporation shall
indemnify him against expenses, including attorneys’ fees, actually and reasonably incurred by
him in connection with the defense.

Sec. 13. NRS 78.760 is hereby amended to read as follows:

78760 =} The fee for filing articles of incorporation is Ipreseribed-in—thefollowing
scheduie:

e AT
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is $125.
Sec. 15. NRS 78.767 is hereby amended to read as follows:

78.767 H-} The fee for filing a certificate of restated articles of inborporation fthat-does

$125.
Sec. 16. NRS 78.780 is hereby amended to read as follows:
78.780 1. The fee for filing a certificate of extension of corporate existence of any

corporation is fan-

181 75.‘

2. The fee for filing a certificate of dissolution whether it occurs before or after payment of
capital and beginning of business is £$306:3 $60.

Sec. 17. NRS 78.785 is hereby amended to read as follows:

78.785 1. The fee for filing a éertificate of change of location of a corporation’s registered
office and resident agent, or a new designation of resident agent, is {$15-3 $30.

2. The fee for certifying articles of incorporation where a copy is provided is {$+6-} $20.

A
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3. The fee for certifying a copy of an amendment to articles of incorporation, or to a copy of
the articles as amended, where a copy is fumfshed, is [$10.1 $20.

4. The fee for certifying an authorized printed copy of the general corporation law as
compiled by the secretary of state is $10] $20.

5. The fee for reserving a corporate-name is $20.

6. The fee for executing a certificate of corporate existence which does not list the previous
documents relating to the corporation, or a certificate of change in a corporate name, is {$15-}
$30.

7. The fee for executing a certificate of corporate existence which lists the previous
documents relating to the corporation is [$20:} $40.

8.. The fee for executing, certifying or filing any certificate or document not provided for in
NRS 78.760 to 78.785, inclusive, is $20.] $40.

9. The fee for copies made at the office of the secretary of state is $1 per page.

10. The ffee} fees for filing articles of incorporation, farticles-of-merger-or} certificates of

amendment finereasing-the-basie-surplus} fo articles of incorporation and articles of merger of a
- mutual or reciprocal insurer fmust-be-computed—pursuant-te} are the fees prescribed by NRS

78.760, 78.765 and Wﬁbﬂﬁ%ﬁ#ﬁi&&m&mﬁe@mﬂ 92A.210,

respectively.

I1. The fee for examining and provisionally approving any document at any time before the -

document is presented for filing is $100.

I

3503

8K
APP00681




?

10

Cn

12
13
14

15
16
17
18
19
20

21

Sec. 18. Chapter 80 of NRS is hereby amended by adding thereto a new section to read as
follows:
1. Except as otherwise provided in this section, the fee for filing the initial or annual list
required to be paid pursuant to NRS 80.110 musi be determined as follows:
If the amount of the net worth of the foreign corporation in Nevada is:
Not more than $40,000..........uueeoueeeeeererererersreresesseessons ernerenee $150
More tfhan $40,000 ....................................... 3150, plus an amount equal
to 0.35 per&ent of its net
‘worth in Nevada in excess of
$4o,00b
’ 2 The maximum fee that may be charged pursuant to this section is $50,000 per year.
3. To determine the net worth of a foreigﬁ corporation in Nevada for the purposes of this
section, the dollar amount of thé assets of the foreign corporation that are situated in or
allocated to this state must be divided by the dollar a)nount of fhe total assets of the

corporation, and the result of that calculation must be multiplied by the dollar amount of the

 total net worth of the corporation.

4. If the secretary of state determines that the amount of any fee paid pursuant to

subsection 1 is not based on the true net worth of the foreign corporation in Nevada, he may

compute and determine the amount required to be paid upon the basis of:
(a) The information required to be filed pursuant to NRS 80.110; and

(b) Any other information obtained by the secretary of state from any source.

" AR
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-1- 5. In addition to any other penalty providéd by law, any foreign corporation ‘that fa‘ils.to
2 pay the fee provided for in this section is liable for the payment of a penalty equal to treble the
3 difference between the amount' paid and the amount that was required to be paid by this
4  section. | |

5 Sec. 19. NRS 80.050 is hereby amended to read as follows:

| 6 80.050 1. Except as otherwise provided in subsection 353 2, foreign corporations shall pay

7  the same fees to the secretary of state as are required to be paid by corporations organized

8  pursuant to the laws of this state. -but-the-amount-of fees-to-be-charsed-must-net-exceed:

16 ~—33 2. Foreign corporations which are nonprofit corporations and do not have or issue shares
17 of stock shall pay the same fees to the secretary of state as are required to be paid by nonprofit
18  corporations organized pursuant to the laws of this state. | |
19 t43 3. The fee for filing a notice of withdrawal from the State of Nevada by a foreigri
20 corporation is [$30-} $60.

21 Sec. 20. NRS 80.110 is hereby amended to read as follows:

C 5 |
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1 80.110 1. Each foreign corporation doing business in this state shall, on or before the first
2 day of the second month after the filing of its certificate of corporate existence with the secretary
3 of state, and annually thereafter on or before the last day of the month in which the anniversary
4 . date of its qualification to do business in this state occurs in each year, file with the secretary of

5 stéte {-,«}va list, on a form furnished by him, fadist-of} that contains:

6 (@) The names of its president, secretary and treasurer or their equivalent, and all of its
7 directors fand-a} ; |

8 (b) A designation of its resident agent in this state Fsigned by ;

9 (¢) The total assets of the foreign corporation as reported on its federal income tax return

10 for the preceding calendar year;
b 11 (d) The amount of its assets reported pursuant to paragraph (c) that are situated in or
12 allocated to this state;
13 (e) The total net worth of the JSoreign corporation as reported on its federal income tax
14 return for the preceding calendar year; and |
15 __.(f)-The signature of an officer of the cofporation.
Each list filed pursuant to this subsection must be accompanied by an affidavit that the
17 foreign corporation has complied with the provisions of chapter 364A of NRS.
18 2. Upon filing the list , fand-designation;} the corporation shall pay to .the secretary of state
19 tafee-of$85- the fee prescribed by section 18 of this act.
20 3. The secretary of state shall, 60 days before the last day for filing the annual list required

21 by subsection 1, cause to be mailed to each corporation required to comply with the provisions of

C RN
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NRS 80.110 to 80.170, inclusive, and section 18 of this act which has not become delinquent,
the blank forms to be conﬂpleted and filed with him. Failure of any corporation to receive the
forms does not excuse it from the penalty imposed by the provisions of NRS 80;110 to 80.170,
inclusive &}, and section 18 of this act. |

4. An annual list for a corporation not in default which is received by the secretary of state

more than 60 days before its due date shall be deemed an amended list for the previous year and

- does not satisfy the requirements of subsection 1 for the year to which the due date is applicable.

Sec. 21.  NRS 80.120 is hereby amended to read as follows:
80.120 If a corporation has filed the initial or annual list fof-efficers—anddirectors—and
des*gﬁ&&eﬂ—ef—fes*éeﬂt—acem-} in compliance with NRS 80.110 and has paid the appropnate fee

for the filing, the canceled check received by.the corporatxon constitutes a certificate authorizing
it to transact its business within this state until the last day of the month in which the anniversary
of its qualification to transact business occurs in the next succeeding- calendar year. If the

corporation desires a formal certificate upon its payment of the initial or annual fee, its payment

must.be.accompanied by aself-addressed, stamped envelope.

Sec. 22. NRS 80.150 is hereby amended to read aé follows:

80.150 1. Any corporation required to make a filing and pay the fee prescribed :in NRS
80.110 to 80.170, inclusive, and section 18 of this act which refuses or neglects to do so within
the time provided, is in default.

2. For default there must be added to the amount of the fee a penalty. of {$35:} $50, and

~ unless the filing is made and the fee and penalty are paid on or before the first day of the ninth

L I
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month following the month in which filin‘g was required, the dgfaulting corporation by reason of
its default forfeits its right to transact any bu.sines‘s within this state. The fee and penalty must be-
collected as provided in this chapter.

Sec. 23. NRS 80.170 is hereby amended to read as follows:

80.170 1 Except as otherwise provided in subsections 3 and 4, the secretary of state shall
reinstate a corporation which has forfeited or which forfeits its right to transact business under
the provisions of this chapter and réstore to the corporation its right to transact business in this

state, and to exercise its corporate privileges and immunities if it:

(a) Files with the secretary of state a list fef-officers—and-directors} as provided in NRS

80.110 and 80.140; and -

(b) Pays to the secretary of state:
(1) The annual filing fee and penalty set forth in NRS {80-110-and] 80.150 and sectio_n 18
of this act for each year or portion thereof that its right to transact business was forfeited; and
(25 A fee of £$561 $200 for reinstatement.
2. If payment is made and the secretary of stéte reinstates the corporation to its former rights
s Be shall: |
(a) Immediatély issue and deliver to the corporation so reinstated a certificate of
reinstatement authorizing it to transact business in the same manner as if the filing fee had been
paid when due; and
(b) Upon demand, issue to the corporation one or more certified copies of the certificate of

reinstatement.
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3. The secretary of state shall not order é reinstatement unless all delinquent fees and
penalties have been paid, aﬁd the revocation of the right to transact business occurred only by
reason of failure to pay the fees and penalties.

4. If the right éf a corporation to transact bixs‘incss in this state has been forfeited pursuant to
the provisions of NRS 801.16‘0 and has remained forfeited for a period of 5 consecutive years, the
right is not subject to reinstatement.

Sec. 24, NRS 81.060 is hereby amended to read as follows:

81.060 1. The articles of incorporation must be:

(a) Sﬁbscribed by three or more of the original ‘members, a majoriiy of whom must be
residents of this state.

(b) Filed, together with a certificate of acceptanbe of appointment executed by the resident
agent of the corporation, in the office of the secretary of state in all respects in the same manner
as other articles of incorporation aré filed.

2. | If a corporation formed ‘under'NRS 81.010 to 81.160, inclusivé, is authorized to issue

stock-, there must be paid to-the secretary of state for filing the articles of incorporation fthe-fee

issuance-ofstoek] a fee of $175.

3. The secretary of state shall issue to the corporation over the great seal of the state a

certificate that a copy of the articles containing the required statements of facts has been filed in

his office.
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4. Upon the issuance of the certificate by the secretary of state, the persons signing the
articles and their associates and successors are a body politic and corporate. When so filed, the
articles of incorporation or certified copics thereof must be received in all the courts of this state,
and other places, as prima facie evidence of the facts contained therein.

Sec. 25. Chapter 86 of NRS is hereby amended by adding thereto a new section to read as

follows: -

1. Except as otherwise provided in this section, the Jee for filing the initial or annual list

required to be paid pursuant to NRS 86.263 must be determined as Jollows:

If the amount of the net worth of the limitedJiability company in Nevada tS |

Not more than $40,000.............oeenconn. vrveenes sorssossaiversosasrans $150

More than F40,000.cccencoevencoeecireenrarneseseessiesressessosessseseseseon, 8150, plus an amount equal

to 0.35 percent of its net
worth in Nevada in excess of
840,000

-~ 2.—.The maximum fee.that may be charged pursuant to this section is 350, 000 per year.

3. To determine the net worth of a limited-liability company in Nevada Jor the purposes of
this section, the dollar amount of the assets of the company that are situated in or allocated to
this state must be divided by the dallaf amount of the total assets of the company, and the
result of that calculation must be multiplied by the dollar amount of the total net worth of the

company,

A
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4. If the secretary of state determines that the amount of any fee paid pursuant to
subsection 1 is not based on the true net worth of the limited-liability company in Nevada, he
may compute and determine the amount required to be paid upon the basis of:

(a) The information required to be filed pursuant to NRS 86.263; and

(b) An y other information obtained by the secretary of state Sfrom any source.

5. In addition to any other penalty provided by law, any limited-liability company that
Jails to pay the fee provided for in this section is liable forithe payment of a penalty equal to
treble the difference between the amount paid and tﬁe amount that was required to be paid by
this section.

Sec. 26. NRS 86.263 is hereby amended to read as follows:

86.263 1. A limited-liability company shall, on or before the Hast} first day of the second

month Em%meh-the—&ﬂm#efsaﬁ%lae&eﬁq{s—feﬂm&eﬁ_eeam_} after the filing of its articles of

organization with the secretary of state, file with the secretary of state, on a form furnished by
him, a list feentaining:} that contains:
(a).. The name of the limited-liability company:;
~(b) The file number of the limited-liability company, if known;
(c) The names and titles of all of its managers or, if there is no manager, all of its maﬁaging
members;
(d) The mailing or street address, either residence or business, of each manager or managing

‘member listed, following the name of the manager or managing member; fard}

I
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(¢) The total assets of the limited-liability company as reported on its federal income tax
return for the preceding calendar year; |

() The amount of its assets reported pursuant to paragraph (e) that are situéted in or
allocated to this state; | |

(8) The total net worth of the limited-liability company as reported on its Sederal income

tax return for the preceding calendar year; and

(h) The signature of a manager or managing member of the limited-liability company
certifying that the list is true, complete and accurate.
2. The limited-liability company shall annually thereafter, on or before the last day of the

month in which the anniversary date of ifs organization occurs, file with the secretary of state, on

a form furnished by him, an amended list containing all of the information required in subsection

3. Each list required by subsection 1 or 2 must be accompanied by an affidavit that the
limited-liability company has complied with the provisions of chapter 364A of NRS.

4. Upon filing the list

have-eceurreds} required by subsection I or 2, the limited-liability company shall pay to the

secretary of state fafee-e£$85-
o I
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—~—-4-} the fee prescribed by section 25 of this act.
5. The secretary of state shall, 60 days before the last day for filing the list required by

subsection Hs} 2, cause to be mailed to each limited-liability company required to comply with

the provisions of this section, which has not become delinquent, a notice of the fee due under |

subsection {3} 4 and a reminder to file a list fef-maﬂ&gefsﬂHmﬁ&gmg-membefs-epa—eemﬁemea

- ef-no-change:} required by subsection 2, Failure of any company to receive a notice or form does

not excuse it from the penalty imposed by law.

53 6. If the list to be filed pursuant to the provisions of subsection 1 or 2 is defective or the
fee required by subsection {3} 4 is not paid, the secretary of state may return the list for
correction or payment.

61 7. An annual list for a limited-liability compaﬁy not in default received by the secretary
of state more than 60 days before its due date shall be deemed an amended list for the previous
year. |

Sec. 27. NRS 86.266 is hereby amended to read as follows:

. 86.266 If a limited-liability company has filed the initial or annual list fof-munagers-of

membefs—aﬂé—desagﬂamﬁ-ef—a—feadem—ageﬂ{_} in compliance with NRS 86.263 and has paid the

appropriate fee for the filing, the canceled check received by the limited-liability company
constitutes a certificate authorizing it to transact its business within this state until the last day of
the month in which the anniversary of its formation occurs in the next succeeding calendar year.
If the company desires a formal certificate upon its payment of the annual fee, its payment must

be accompanied by a self-addressed, stamped envelope.

IR

I

*

3513

APP00691

[



U |

1

13

14

15

16

17

18

19

20

Sec. 28. NRS 86.272 is hereby amended to read as follows:
86.272 1. Each limited-liability company required to make a filing as required by NRS
86.263 and pay the fee prescribed in {NRS-86:263} section 25 of this act which refuses or

neglects to do so within the time provided is in default.

2. For default there must be added to the amount of the fee a penalty of {$~L—5—} $50. The fee

and penalty must be collected as provided in this chapter.

Sec. 29. NRS 86.276 is hereby amended to read as follows:

86.276 1. Except as otherwise provided in subsections 3 and 4, the secrcfary of state shall
reinstat¢ any limited-liability company which has forfeited its right to tranéact business under the
provisions of this chapter and restore to the company its right to carry on business in this state,
and to exercise its privileges and immunities, if it: |

(a) Files with the secretary of state the list required by NRS 86.263; and

(b) Pays to the secretary of staté:

(1) The annual filing fee and penalty set forth in NRS {86—263—&nd} 86.272 and section 25
of this act for ¢ach year or_portion thereof dhring which its charter has been revoked; and
(2) A fee of £$50} $200 for reinstatement.

2. When the secretary of state reinstates the limited-liability company, he shall;

(a) Immediately issue and deliver to the company a certificate of reinstatement authorizing it
to trénsact business as if the filing fee had been paid when due; and

(b) Upon demand, issue to the company one or more certified copies of the certificate of

reinstatement.
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3. The secretary of state shall not order. a reinstatement unless all delinquent fees and

penalties have been paid, and the revocation of the charter occurred only by reason of failure to.

pay the fees and penalties.

4. If a company’s charter has been revoked pursuant to the provisions of this chapter and |

has remained revoked for a period of 5 éonsecutive years, the charter must not be reinstated.

Sec. 30. NRS 86.561 is hereby amended to read as follows:

86.561 1. The secretary of state shall charge and collect for:

(a) Eiling the original articles' of organization, or for registration of a foreign company,
1253 $175;

(b) Amending or restating the articles of organization, or amending the registration of a
foreign company, [$75+ $125; |

(c) Filing the articles of dissolution of a domestic or foreign company, {$30:3 $60;

(d) Filing a statement of change of address of a records or registered office, or change of the

resident agent, {$15;} $30;

... (e). Certifying articles of organization or an amendment to the articles, in both cases where a

copy is provided, {$+6:3 $20;
() Certifying an authorized printed copy of this chapter, {$10:} $20;
(8) Reserving a name for a limited-liability company, $20;
(h) Executing, filing or certifying any other document, {$20:} $40; and

(i) Copies made at the office of the secretary of state, $1 per page.
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2. The secretary of state shall charge and collect at the time of any service of process on him
as agent for service of process of a limited-liability company, $10 which may be recovered as
taxable costs by the party to the action causing the service to be made if the party ‘p'revails in the
action. | |

3.  Except as otherwise provided in this section, the fees set forth in NRS 78.785 apply to

 this chapter.

Sec. 31. Chapter 87 of NRS is hereby amended by adding thereto a new section to read as
follows:

1 Ex?ept as otherwise provided in this section, the fee for ﬁlz;ng thev initial or annual list
reqyired to be paid pursuant to NRS 87.510 must be determined as follows: -

If the amount of the net worth of the registered limited-liability partnership in Nevada is:

Not more than 340,000 ....u..euueeunrveeeremrerrresseerooseeeoseoeessoens 3150

More than $40,000....uu.coveeoneereeesroeeeeeessreresseeessess oo, . 8150, plus an amount equal

to 0.35 | percent of its net
N ” o e . ” worth in Nevada in excess of
| $40,000
2. The maximum fee that may be charged pursuant to this section is $50,000 per yeér.
3._ To determine the net worth of a registered limited-liability partrzer.{hip in Nevada for
the purposes of this section, the dollar amount of the assets of the partnership that are situated

in or allocated to this state must be divided by the dollar amount of the total assets of the

I
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pdrtnership, and the result of that calculation must be multiplied by the dollar amount of the
tqtai net worth of the paﬁﬁership.

4. If the secretary of staté determines that the amount of any Jee paid pursuant to
subsection 1 is not based on the true net worth éf the regisfereé Iimifed-liability partnership in
Nevada, he mdy compute and determine the amount required to be paid upon the basis of:

(@) The information required to be Jfiled pursuant to NRS 87.510; and

(b) Any other information obtained by the secretary of state from any source.

5. In addition to any other penalty provided by law, any registered | limited-liability
partnership that fails to pay the fee provided JSor in this section is liable for the payment of a
penalty' equal to treblé the difference between the amount paid and the amount that was
required to be paid by this section.

Sec. 32. NRS 87.440 is hereby amended to read as follows:

87.440 1. To become a regis.tered limited-liability partnership, a partnership shall file with
the secretary of state a certificate of registration stating each of the followfng:
~. (). The name of the partnership. .

(b) The street address of its principal office. |

(c) The name of the person designated as the partnership’s resident agent, the street address
of the resident agent where process may be served upon the partnership and the mailing address
of the resident agent if it is different than his street address.

(d) The name and business address of each managing partner in this state,

(e) A brief statement of the professional service rendered by the partnership.

31 AN
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(f) That the partnership thereafter will be a registered limited-liability partnership.

(8) Any other information that the partnership wishes to include.

2. The certificate of registration must be executed by a majority in interest of the partners or
by one or more partners authorized to execute such a certificate,

3. Thé certificate of registration muét be accompanied by a fee of [$425-] $175.

4. The secretary of state shall register as a registered limited-liability partnership any
partnership that submits a completed certificate of registration with the required fee.

5. The registration of a registered limited-liability partnership is effective at the time of the
filing of the certificate of registration.

Sec. 33. NRS 87.460 is hereby amended to read as follows:

87460 1. A certificate of registration of a registered linﬁted-liability partnership may be
amended by filing with the secretary of state a certificate of amendment. The certificate of
amendment must set forth:

(a) The name of the registered limited-liability paﬁnership;

..(b)..The dates on which the registered limited-liability partnership filed its original certificate
of registration and any other certificates of amendment; and

(c) The change to the information contained in the original certificate of registration or any
other certificates of amendment. »

2. The certificate of amendment must be:

(a) Signed by a managing partner of the registered limited-liability paftnership; and

(b) Accompanied by a fee of {$75-3 $125.
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Sec. 34. NRS 87.470 is hereby amended to read as follows:
87;.470 The registration of a registered limited-liability partnership is effective until:
1. Its certificate of registration is revoked pursuant to NRS 87.520; or-

2. The registered limited-liability partnership files with the secretary of state a written notice

of withdrawal executed by a managing partner. The notice must be accompanied by a fee of

[$36:} $60.

Sec. 35. NRS 87.490 is hereby amended to read as follows:

87.490 1. If a registered limited-liability partnership wishes to change the location of its

prmmpal office in this state or its resident agent, it shall first file with the secretary of state a
certificate of change that sets forth:
(a) The name of the registered limited-liability éartnership;
(b) The street address of its principal office;
(c) If the' location of its principal office will be‘ changed, the street address of its new
principal office; |
--(d). The name of its resident agent; and
(e) If its resident agcht will be changed, the name of ité new resident agent.
The certificate of acceptance of its new resident agent must accompany the certificate of chénge.
2. A certificate of change filed pursuant to this section must be: |
(a) Signed by a managing partner of the registered limited-liability partnership; and
(b) Accémpa‘nied by a fee of $153 $30.

Sec. 36. NRS 87.510 is hereby amended to read as follows:

~-33--

3519,

APP00697

—




¢

1

10
Cu

12

13

14
15
16
17
18

19

87.510 1. A registered limited-liability partnership shall fasnually;}, on or before the first

day of the second month after the filing of its certificate of registration with the secretary of

state, and annually thereafter on or before the last day of the month in which the anniversary
date of the filing of its certificate of registra_tion‘{eHi-ﬂﬁied—pafmepsh;p} with the secretary of
stafe oceurs, ﬁle with the secretary'bf stéte, on a form furnished by him, a list feentaining:] that
contains:

(a) The name of the registered li.xm'ted~liabi1ity_ partnership;

(b) The file number of the registered limited-liability partnership, if known;

(c) The names of all of its managing partners;

(d) The mailing or street address, either residence or business, of each managing partner;

fand}

(&) The totql assets of the registered limited-liability partnership as reported on its federal
income tax return for the preceding calendar year;

(f) The amount of its assets reported pursuant to paragraph (e) that are situated in or
allocated to this state; . ...

(g) The total net worth of the limited-liability partnership as reported on t"ts Sfederal income
tax return for the preceding calendar year; and |

(h) The signature of a managing partner of the registered limited-liability partnership

certifying that the list is true, complete and accurate.

N
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Each list filed pufsuant to this subsection must be accoinpanied by an affidavit that the
regi&tered limited-liability bartnership has complied with the provisions of chapter 364A of
NRS. |

2. Upon filing the list [ef—-maﬂagmgwtﬁefsd required by subsection I, the registered
limited-liability partnership shall pay to the secretary of state {a—fee—ef—$85—} the fee prescribed
by section 31 of this act.

3. The seéretary of stafe shall, at least 60 days before the last day for filing the annual list
required by subsection 1, cause to be mailed to the registered limited-liabilify partnership a
notice of the fee due pursuant to subsection 2 and a reminder to file the anhual list fof-managing
pastners:} required by subsection 1. The failure of any registered limiied-liability partnership to
receive a notice or form does not excuse it from complying with the provisions of this section.

4. If the list to be filed pursuant to the provisions of subsection 1 is defective, or the fee
required by subsection 2 is not paid, the secretary of state may return the list for correction or

payment.

~~-5.-.-An annual list that.is. filed by a registered limited-liability partnership which is not in

default more than 60 days before it is due shall be deemed an amended list for the previous year

and does not satisfy the requirements of subsection 1 for the ycaf to which the due date is

- applicable.

Sec. 37. NRS 87.520 is hereby amended to read as follows:
87.520 1. A registered limited-liability partnership that fails to comply with the provisions

of NRS 87.510 is in default.

R
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2. Any registered limited-liability partnership that is in default pﬁrsuant to subsection 1

must, in addition to the fee required to be paid pursuant to NRS 87.510, pay a penalty of {$15:3.

$50.

3. On or before the 15th day of the third month after the month in which the fee required to
be paid ptirsuant to NRS 87.510 is due,} the secretary of state shall notify, by certified mail, thé
resident agent of any registered limited-liability partnership that is in default. The notice must
include the amount of any payment that is due from the registered limited-liability partnership.

4. If a registered limited-liability partnership fails to pay the amount that is due, the
certificate of registration of the registered limited-liability partnership shall be deemed revoked
on the first day of thé ninth month after the month in which the fee required to be paid pursuant
to NRS 87.510 was due. The secretary of state shall notify a registered limited-liability
partnership, by certified mail, addressed to its resident agent or, if the registered limited-liability
partnership does not have a resident agent, to a managing partner, that its certificate of
registration is revoked and the amount of any fees and penalties that are due.

. Sec..38. NRS 87.530 js.hereby amended to read as follows:

87.530 1. Except as otherwise provided in subsection 3, the secretary of state shall
reinstate the certificate of registration of a registered limited-liability partnershlip that is revoked
pursuant to NRS 87.520 if the registered limited-liability partnership:

(a) Files with the secretary of state the info&nation required by NRS 87.510; and

(b) Pays to the seéretary of state:

(1) The fee required to be paid by that section;

I
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(2) Any penalty required to be paid pursuant to NRS 87.520; and |
(3) A reinstatement fee of [$50-} $200.
2. Upon reinstatement of a certificate of registration pursuant to this section, the secretary of

state shall:

(a) Deliver to the registered limited-liability partnership a certificate of reinstatement

authorizing it to transact business retroactively from the date the fee required by NRS 87.510
was due; and

(b) Upon request, issue to the registered limited-liability partnership 6ne or more certified
copies of the certificate of reinstatement.

3. The secretary of state shall not reinstate the certificate of registration of a registered
limited-liability partnership if the certificate was revoked pursuant to NRS 87.520 at least 5 years
before the date of the proposed reinstatement.

.Sec. 39." NRS 87.550 is hereby amended to read as follows:

87.550 In addition to any other fees required by NRS 87.440 to 87.540, inclusive, and

section._31 of this act and_87.560, the secretary of state shall charge and collect the following

fees for services rendered pursuant to those sections:

1. For certifying documents required by NRS 87.440 to 87.540, inclusive, and sectior_z 31 of
this act and 87.560, £$1631 $20 per certification.

2. For executing .a certificate verifying the existence of a registered limited-liability
partnership, if the registered limited-liability partnership has not filed a certificate of amendment,

453 830. . :
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3. For cxecutihg a certificate verifying the existence of a registered limited-liability
partﬁership, if the registeréd limited-liability partnership has filed a certificate of amendment,
$263 $40.

4. For executing,'certifying or filing any certificate or document not required by NRS
87.440 to 87.540, inclusive, and section 31 of this act and 87.560, [$26.} $4.0.

5. For any copies made by the office of the secretary of state, $1 per page.

6. For examining and provisionally approving any document before the document is
presented for filing, $100. |

Sec. 40. Chapter 88 of NRS is hereby amended by adding thereto a ﬁew section to read as
follows:

1. Except as otherwise provided in this section, the fee for filing the initial or annual list
required to be paid pursuant to NRS 88.395 must be determined as follows:

If the amount of the net worth ofthe limited partnership in Nevada is:

Not more than $40,000 ..... $150‘

... More than $40,000..........c.ouevereeneeereeerennns errersesesnnenasseneanneissnnennes $150, plus an amount equal
to 0.35 percént of its net
worth in Nevada in excess of
$40,000

2. The maximum fee that may be charged pursuant to this section is $50,000 per year.

3. To determine the net worth of a limited partnership in Nevada for the purposes of this

section, the dollar amount of the assets of the partnership that are situated in or allocated to

A
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this state must bei divided by the dollar amount of the total assets of the partnership, and the
result of that calculation must be multiplied by the dollar amount of the total net worth of the
partnership.

4. If the secretary of state determines that the amount of any fee paid pursuant to
subsection 1 is not based on the true net worth of the limited partnership in Nevada, he rﬁay
compute and determine the amount required to be paid upon the basis of:

(@) The information required to be filed pursuant to NRS 88.395; and

(b) Any other information obtained by the secretary of state from any source.

5. In addition to any other penalty provided by law, any limited partnership that fails to
pay the fee provided for in this section is liable for the payment of a penalty equal to treble the
difference between the amount paid and the amount that was required to be paid by this
section. |

Sec. 41. NRS 88.395 is hereby amended to read as follows:

88.395 1. A limited partnership shall {aﬂﬁaa-}l-y;} » on or before the first day of the second
month after the filing of its.certificate of limited partnership with the secretary of state, and

annually thereafter on or before the last day of the month in which the anniversary date of the

filing of its certificate of limited partnership occurs, file with the secretary of state, on a form

furnished by him, a list fcontaining:} that contains:
(a) The name of the limited partnership;
(b) The file number of the limited partnership, if known;

(c) The names of all of its general partners;

g

3325

Pl

APP00703




12

13

14

15

16

17

18

19

20

'(d) The mailing b_r street address, either residence or business, of each general partner; fand}

(é) The total assets of the limited partnership as reported on its federal income tax return
for the preceding calenﬁar year;

7] The‘amount of its assets reported pursuant to paragraph (e) that are situated in or
allocéted’ to this state;

(8) The total net worth of the limited partnership as reported on its federal income tax

-return for the preceding calendar year; and

(h) The signature of a general partner of the limited partnership certifying that the list is true,
corﬁpleté and accurate.

Each listﬁled pursuant to this subsection must be accompanied by aﬁ affidavit that the lfmited
partnership has complied with the provisions of cﬁdpter 364A of NRS. ‘

2. Upon filing the list fof—general—paitness;} re(juired by subsection 1, the limited
pannership shall pay to the secretary of state fa-fee-of-$85 the fee prescribed by s?ction 40 of
this a;:t. |

- .3.—The .secretary of state-shall, 60 days before the last day for filing the annual list required
by subsection 1, cause to be mailed to each limited pértnership required to comply with the

provisions of this section which has not become delinquent a notice of the fee due pursuant to the

vprovisions' of subsection 2 and a reminder to file the annual list. Failure of any limited

partnership to receive a notice or form does not excuse it from the penalty imposed by NRS

88.400.

|
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4. If the list to be filed pursuant to the provisions of subsection 1 is defective or the fee

required by subsection 2 is not paid, the secretary of state may return the list for correction or

payment.

5. An annual list for a limited partnership not in default that is received by the secretary of
state more than 60 days before its due déte shall be deemed an aﬁxended list for the previous year
and 4does not satisfy the requirements of subsection 1 for the year to which the due date is
applicable.

Sec. 42. NRS 88.400 is hereby amended to read as follows:

88.400 1. If a corporation has filed the list in compliance with NRS 88.395 and has paid
the appropriate fee for the filing, the canceled check received by the limited partnership
constitutes a certificate authorizing it to transact its business within this state until the
anniversary date.of the filing of its certificate of limited partnership in the next succeeding
calendar yéar. If the limited partnership desires a formal certificate upon its payment of the
annual fee, its payment must be accompanied by a self-addressed, stamped envelope.

- 2...Each limited partnership which refuses or neglects to file the list and pay the fee within
the time provided is in default. | |

3. " For default there must bg: added to the amount of the fee a penalty of £$15:} $50; and
unless the filings are made and the fee and penalty are paid on or before the first day of the ﬁinth
month following the month in which filing was required, the defaulting limited partnership, by
reason of its default, forfeits its right to transact any business within this state.

Sec. 43. NRS 88.410 is hereby amended to read as follows:

I
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'88.410 1. Except as otherwise provided in subsections 3 and 4, the secretary of state may:
(a) Reinstate any limited partnership which has forfeited its right to transact business; and
(b) Restore to the limited partnership its right to carry on business in this state, and to

exercise its privileges and immunities,

upon the filing with the secretary of state of the list required pursuant to NRS 88.395, and upon
~ payment to the secretary of state of the annual filing fee and penalty set forth in NRS {88:395

-and} 88.400 and section 40 of this act for each year or porﬁon thereof during which the

certificate has been revoked, and a fee of {$563 $200 for reinstatement.

2. When payment is made and the secretary of state reinstates the limited partnership to its - -

former rights , he shall: R

(a) Immediately issue and deliver to the linﬁted partnership a certificate of reinstatement
authorizing it to transact business as if the filing fee had been paid when due; and

(b) Upon demand, issue to the limited partnership one or more certified copies of the
certificate of reinstatement.

3. The secretary- of state shall not order a reinstitement unless all delinquent fees and
penalties have been paid, and the revocation occurred orﬂy by reason of failure to pay the fees
and penalties.

4. If a limited partnership’s certificate has been revoked pursuant to the provisions of this
chapter and has remained revoked for a period of 5 years, the certificate must not be reinstated.

Sec. 44. NRS 88.415 is hereby amended to read as follows:

I
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-88.415 The secretary of state, for services relating to his official duties and the rccords of
his office, shall charge and collect the following fees:
1. For filing a certificate of limited partnership, or for registering a foreign limited

partnership, {$425-} $175.

2. For filing a certificate of amendment of limited partnership or restated certificate of

limited partnership, ($75-

— 538125,

3. For filing a certificate of a change of location of the records office of a limited

pannevrship or the office of its resident agent, or a de'signation of a new resident agent, B$is-
—=6:} $30.

4. For certifying a certificate bf limited partnership, an amendment to the certificate, or a
certifiéatc as amended where a copy is provided, {$163 $20 per ce'rtificati‘on.
--f#}.5.. For certifying an.authorized printed copy of the limited partnership law, {$16-

—&-1 $20.

6. For reserving a limited partnership name, or for executing, filing or certifying any other

document, $20.

53 7. For copies made at the office of the secretary of state, $1 per page.

{03 8. For filing a certificate of cancellation of a limited partnership, {363 $60.

R
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Except as otherwise provided in this section, the fees set forth in NRS 78.785 apply to this
chapter.

Sec. 45. Chapter 88A of NRS is hereby amended by adding thereto a new section to read as
follows: |

1. Except as otherwise provided iﬁ this section, the fee for filing the initial or annual list
required to be paid pursuant to NRS 88A.600 must be determined as follows:

If the amount of the net worth of the business trust in Nevada is:

Not more than $40,000............ s sttt aaes 3150

More than 340,000............uecevererernrenne. vorssressnsinaes 8150, plus an amount equal

to 0.35 percent of its net
worth in Nevada in excess of
$40, 000

2. The maximum fee that may be charged pursuant to this section is $50,000 per year.

3. To determine the net worth of a business trust in Nevada for the purposes of this
section, the dollar amount of the assets of the business trust that are situated in or allocated to
this state must be divided by the dollar amount of the total assets of the business trust, and the
result of that calculation must be multiplied by the dollar amount of the total net worth of the
business trust.

4. If the secretary of state determines that the amount of any fee paid pufsuant to
subsection 1 is not based on the true net worth of the business trust in Nevada, he may

compute and determine the amount required to be paid upon the basis of:

e A
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(a) The information required to be filed pursuant to NRS 88A.600; and

(b) Any other information obtained by the secretary of state from any source.

5 In addition to any other penalty provided by law, any business trust that fails to pay the
Jee provided for in this section is .liable Jor the payment of a penalty equal to treble the

difference between the amount paid and the amount that was required to be paid by this

_ section.

Sec. 46. NRS 88A.600 is hereby amended to read as follows:
88A.600 1. A business trust formed pursuant to this chapter shall ‘ 51, on or

before the first day of the second month after the filing of its certificate of trust with the

- Secretary of state, and annually thereafter on or before the last day of the month in which the

anniversary date of the filing of its certificate of trust with the secretary of state occurs, file with

the secretary of state , on a form furnished by him » a list signed by at least one trustee

[eema-x-m-n-g—she} that contains:

(@) The name and mailing address of its resident agent and at least one trustee £} ;

" ...(b). The tot_al assets of the.business trust as reported on its federal income tax return for the

preceding calendar year;

(c) The amo’uni of its assets reported pursuant to paragraph (b) that are situated »in or
allocated to this state; and

(d) The tota( net worth of the business trust as reported on its federal income tax return for

the preceding calendar year.

5 MmN
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Each list filed p;trsuant to this subsection must be accompanied by an affidavit that the
business trust has complied with the provisions of chapter 364A of NRS.

2. Upon filing the list, the business trust shall pay to the secretary of state {&fee—ef-$8§-
—2} the fee prescribed by secﬁon 45 of this act.

3. The secretary of state shall, 60 days before thq last day for filing the annual list required
by subsection 1, cause to be mailed to each businesvs trust which is required to comply with the
provisions of NRS 88A.600 to 88A.660, inclusive, and section 45 of this aét and which has not
become delinquent, the blank forms to be completed and filed with him. Failure of a business
trust to receive the forms does not excuse it from the penalty imposed by law.

(33 4. An annual list for a business trust not in default which is received by the secretary of
state more than 60 days before its due date shall be deemed an amended list for the previous
year. |

Sec. 47. NRS 88A.630 is hereby amended to read as follows:

88A.63O 1. Each business trust required to file the Eaﬂaaal} list and pay the fee prescribed
in NRS.88A.600 to 88A.660, inclusive, and section 45 of this act which refuses or neglects to do
so within the time provided shall be deemed in default.

2. For default, there must be added to the amoﬁnt of the fee a penalty of {$15-} $50. The fee
and penalty must be collected as provided in this chapter.

Sec. 48. NRS 88A.650 is hereby amended to read as follows:

88A.650 1. Except as otherwise provided in subsection 3, the secretary of state shall

reinstate a business trust which has forfeited its right to transact business pursuant to the

IR
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provisions of this chapter and rcs_tdre to the business trust its right to carry on business in this
state, and to exercise its privileges and immunities, if it:
(a) Files with the secretary of state the list tand-designation} required by NRS 88A.600; and
(b) Pays to the secretary of state:

(1) The annual filing fee and penalty set forth in NRS [88A-600-and] 88A.630 and section

- 45 of this act for each year or portion thereof during which its certificate of trust was revoked;

and

(2) A fee of ($563 $200 for reinstatement.

2. When the secretary of state reinstates the business trust, he shall:

(a) Immediately issue and deliver to the business trust a certificate of reinstatement
authorizing it to transact business as if the filing fee had been paid when due; and

(b) Upon demand, issue to the business trusf one or more certified copies of the certificate of
reinstatement, |

3. The secretary of state shall not order a reinstatement unless élI delinquent fees and
penalties have been paid, and the revocation of the certificate of trust occurred only by reason of
the failure to file the list or pay the fees and penalties.

Sec. 49. NRS 88A.900 is hereby amended to read as follows:

88A.900 The secretary of state shall charge and collect the following fées for:

L. Filing an original certificate of trust, or for registering a foreign business trust, [$1254

8175.
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2. Filing an amendment or restatement, or a combination thereof, to a qertificatc of trust,
[$75-3 $125.

3. Filing a certificate of cahcellation, [$125] 8175,

4. Certifying a copy of a certificate of trust or an amendment or restatement, or a
cdmbinatioﬁ thereof, {$363 $20 per certification.

5. Certifying an authovrized printed copy of thisvchapter, (103 $20.

6. Reserving a name for a business trust, $20.

7. Executing a certificate of existence of a business trust which does not list the previous
documents relating to it, or a certificate of change in the name of a business trust, {$+5-} $30.

8. [Executing a certificate of existence of a business trust which lisfs the previous documents
relating to it, {$20-3 $40.

9. Filing a statement of change of éddress of the registered office for each business trust,
(3153 $30.

10.  Filing a statement of change of the registered agent, {$15-1 $30.

11....Executing, certifying or filing any certificate or document not otherwise provided for in

this section, £$26-} $40.

12, Examining and provisionally approving a document before the document is presented
for filing, $100.. |

13. Copying a document on file with him, for each page, $1.

Sec. 50. Chapter 89 of NRS is hereby amended by adding thereto a new section to read as

follows:

|
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1. Except asvotherwise provided in this section, the fee for filing the initial or annual
statement required to be paid pursuant to NRS 89.250 must be determined as follows:
If the amount of the net woﬂ‘h of the professional association in Nevada is:
Not more than $40,000...........u..weevnseosiereiveonersssissarssssessasssssess $150
‘More than $40,000..........................-... ..... resesesnsnssasssaensains cerainensanns $150, plus an amount equal
to 0.35 percent of its net
worth in Nevada in excess of
$40,000
2. The maximum fee that may be charged pursuant to this section is $50,000 per year.

3. To determine the net worth of a professional association in Nevada for the purposes of

this section, the dollar amount of the assets of the association that are situated in or allocated

to this state must be divided by the dollar amount of the total assets of the association, and the
result of that calculation must be multiplied by the dollar amount of the total net worth of the
association.

. 4. If the secretary of state determines that the amount of any fee paid pursuant to

~ subsection 1 is not based on the true net worth of the professional association in Nevada, he

may combute and determine the amount required to be paid upon the basis of:
(a) The information required to bq filed pursuant to NRS 89.250; and
(b) Any other information obtained by the secretary of state from any source.
5. In addition to any other penalty provided by law, any professional association that Sails

to pay the fee provided for in this section is liable for the payment of a penalty equal to treble

I
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the difference between the amount paid and the amount that was required to be paid by this
section. |

Sec. 51. NRS 89.210 is hereby amended to read as follows:

89.210- 1. Within 30 days [fellewing} after the organization of a professional association

under this chapter , the association shall file with the secretary of state a copy of the articles of

association, duly executed, and shall pay at that time a filing fee of {$253 $175. Any such

~association formed as a common law association before July 1, 1969, shall file, within 30 days

tef} after July 1, 1969, a certified copy of its articles of association, with any amendments
thereto, with the secretary of state, and shall pay at that time a filing fee of $25. A copy of any
amendments to the articles of association adopted after J uly 1, 1969, must also be filed with the
secretary of state within 30 days after the adoption of such amendments. Each copy of
amendments so filed must be certified as true.and correct and be accompanied by a filing fee of
[$103 8125, |

2. The name of such a professional association must contain the words “Professional
Association,” “Professional Organization” or the abbreviations “Prof. Ass’n” or “Prof. Org.” The
association may render-professional services and exercise its authorized powers under a fictitious
name if the association has first registered the name in the manner required under chapter 602 of
NRS.

Sec. 52. NRS 89.250 is hereby amended to read as follows:

89.250 1. A professional association shall, on or before the first day of the second month

after the filing of its articles of association with the secretary of state, and annually thereafter

IR
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on or before the lﬁst day of the month in which the anniversary date of its ofganization occurs in
each year, furnish a statement to the secretary of state {shewﬁg-éhe} that contat;ns:
(a) The names and residence addresses of all members and employees in fsuch-association
and]} the assocz’atibn;
| (b) The total assets of the professiénal association as reported on its federal income tax
return for the preceding calendar year;
(b) The amount of its assets reported pufsuant to paragraph (b) thdt are situated in or
allocated to this state; and
(d) The total net worth of the professional association as reported on its federal incom? tax
return for the preceding calendar year.
Each list filed pursuant to this subsection must be accompanied by an affidavit that the
professional association has complied with the provisions of chapter 364A of NRS.
2. The professional association shall certify that all members and employees are licensed to
render professional service in this state,
3 3.. The statement must:
(a) Be made on a form prescribed by the secretary of state and must not cbntain any fiscal or
other information except that expressly called for by this section.
(b) Be signed by the chief executive officer of the association.
B 4. Upon filing the feraual} statement required by this section, the association shall pay
to the secretary of state [a-fee-0£-$15-

—4} the fee prescribed by section 50 of this act.

e [N
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5. As used in this section, “signed” means to have executed or adopted a name, word or
mark, including, without limitation, a digital signature as defined in NRS 720.060, with the
présent intention to authenticate a document. |

Sec. 53; NRS 89.252 is hereby amended to read as follows:v

89.252 1. Each professional association that is required to make a filing pursuant to NRS

89.250 and pay the fee prescribed in INRS-89:250} section 50 of this act but refuses to do so

- within the time provided is in default.

2. For default, there must be added to the amount of the fee a penalty of {$§—] $50. The fee
and penélty must be collected as provided in this chapter.

Sec.. 54. NRS 89.256 is hereby amended to read as follows:

89.256 1. Except as otﬁerwise provided in sﬁbsections 3 and 4, the secretary of state shall
reinstate any professional association which hés forfeited its right to transact business under the
provisions of this chapter and restore the right to carry on business in this state and exercise its
privileges and immunities if it: |

) '(a),_‘_l‘ii.les with the secretary of state the statement and certification required by NRS 89.250;
and |

(b) Pays to the 'sccre.tary of state:

(1) The annual filing fee and penalty set forth in NRS {89:256-and} 89.252 and section 50
of tﬁis act for each year or portion thereof during which the articles of association have been
revoked; and

(2) A fee of £$253 $200 for reinstatement.

2 IR
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2. When the secretary of state reinstates the association to its former ri ghts, he shall:

(a) Immediately issue and deliver to the association a certificate of reinstatement authorizing
it to tfansact business, as if the fees had been paid whenv due; and

(b) Upon demand, issue to the association a certified copy of the certificate of reinstatement.

‘3. The secretary of state shall not order a reinstatément unless all delinquent fees and
penalties have been paid, and the revocation of the association’s articles of association occurred
only by reason of its failure to pay the fees and penalties.

4. If the articles ‘of association of a professional association have been revoked pursuant to
the provisions of this chapter and have remained revoked for 10 consecutive years, the articles
must not be reinstated.

Sec. 55. NRS 92A.190 is hereby amended to read as follows:

92A.190 1. One or more foreign gntitiés may merge or enter into an exchange of owner’s
interests with one or more domestic entities if:

(@) In a merger, the merger is permitted by the law of the jurisdiction under whose law each
foreign_entity. is organized and governed and each foreign entity complies with that law in
effecting the merger;

(b) In an exchange, the entity whose owner’s interests will be acquired is a domestic entity,
whether or not an exchange of owner’s interests is permitted by the law of the jurisdiction under

whose law the acquiring entity is organized;

1. A
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(c) The foreign entity complrcs with NRS 92A.200 to 92A.240, inclusi\{e, if it is the
surviving entity in the merger or acquiring entity in the exchange and sets forth in the articles of
merger or exchange its address where copies of process may be sent by the secretary of state; and

(d) Each domestic entity complies with the applicable provisions of NRS 92A.100 to
92A.180, inclusive, and, if it is the surviving entity. in the merger or acquiring entity in the
exchange, with NRS 92A.200 to 92A.240, inclusive.

2. When the merger or exchange takes effect, the surviving foreign entity in a merger and
t.he acquiring foreign entity in an exchange shall be deemed:

(a) To appoint the secretary of state as its agent for service of process in a proceeding to

. enforce any obligation or the rights of dissenting owners of each domestic entity that was a party .

to the merger or exchange. Service of such process.rnust be made by personally delivering to and
leaving with the secretary of state duplicate copies of the process and the payment of a fee of
[$253 $50 for accepting and transnﬁitting the process. The secretary of state shall forthwith send
by registered or certified mail one of the copies to the surviving or acquiring entity at its
specified address, unless the surviving or acquiring entity has designated in writing to the
secretary of state a different address for that purpose, in which case it must be mailed to the last
address so designated.

(b) To agree that it will promptly pay to the dissenting owners of each domestic entity that is
a party to the merger or exchange the amount, if any, to which they are entitled under or created

pursuant to NRS 92A.300 to 92A.500, inclusive.

e
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3. This section ‘does not limit the power of a foreign entity to acquire all or part of the
owner’s interests of one or more classes or series of a domestic entity through a voluntary
exchange or otherwise.

Sec. 56. NRS 92A.210 is hereby amended to read as follows:

92A.210 The fee for filing articles of merger, articles of exchange or articvles of termination
is {$125-3 $175. |

Sec. 57. NRS 116.3103 is hereby amended to read as follows:

116.3103 1. [Except as otherwise provided in the declaration, the bylaws, this section or
other pvrlovisions of this chapter, the executive board may act in all instances on behélf of the

association. In the performance of their duties, the officers and members of the executive board

are ffiduciaries-and-are} subject to the fiduciary duties and insulation from liability provided for
directors of corporations by the laws of this state. {The-members—of-the-executive—boardare

...2. ...The executive board.may not act on behalf of the association to amend the declaration ,

FENRS-1H6:2147)] to terminate the common-interest corhmunity , ENRS-146:24-18)] or to elect

members of the executive board or determine their qualifications, powers and duties or terms of

office , H{subseetiont—of NRS—1H6:310343} but the executive board may fill vacancies in its

membership for the unexpired portion of any term.
3. Within 30 days after adoption of any proposed budget for the common-interest

community, the executive board shall provide a summary of the budget to all the units’ owners,

s IR
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and shall set a date for a meeting of the units’ owners to consider ratification of the budget not

less than 14 nor more than 30 days after mailing of the summary. Unless at that meeting a_

majority of all units’ owners or any larger vote specified in the declaration reject the budget, the
budget is ratified, whether or not a quorum is present. If the pfoposed budget is rejected, the
periodic budget last ratified by the units’ owners must be continued until such time as the units’
owners ratify a subsequent budget proposed by the executive board.

Sec. 58. NRS 600.340 is hereby amended to read as follows:

600.340 1. A person who has adopted and is using a mark in this state may file in the
office of the secretary of state, on a form to be furnished by the secretary of state, an application
for registration of that mark setting forth, but not limited to, the followiﬁg information:

(a) Whether the mark to be registered is a trade-mark, trade name or service mark;

(b) A description of the mark by name, words displayed in it &} or other information;

(c) The name and business address of the person applying for the registration and, if it is a
corporation, limited-liability company, limited partne;ship or rcgistcred limited-liability
partnership, the state of incorporation or organization;

(d) The specific goods or services in connection with which the mark is used and the mode or
manner in which the mark'is used in connection with those goods or services and the class as
designated by the secretary of state which includes those goods or services:

(e) The date when the mark was first used anywhere and the date when it was first used in
this state by theb applicant or his predecessor in business which must precede the filing of the

application; and

|
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Furposes of Repert
Aitiman, [ne, {Miliman) was engaged by UniTer Linderwriting } Managamant Comparatior
of Lewis & Clark LTO Risk Fetention Group, ina, (Lewds & k) to perfornt an aetuarial analivsis of its foss

and ioss adfusiment sepenes (LAF) unpaid clain lablitizs (sotimated ressrves), This analysis is based on

dafa vatued as of Decamber 31, 2041 andg other Infurmation provided heough February §, 2012, The
aord s o assist Lewis & Clark with 113 financlal remriii‘sg and budgeting and i3 the basis of
Grinion. We have eslimatad regervas in this report on & groes basis and ceded

(LA o behal

pucsosg of this re
our Siaternant f Actiianai |
basis, net of deductble recovares,

This report gresents the results of cur analysis, snd dissusses the underlylng methodology, assumptions,
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Appointed Actu
it s our understanding that the repoi (o the Board could take the form

of the Statemeant of Actuarial Opinion,
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an gral report ¢f 2n exesutive suinmary repont is mads 1o the Board, the Ul actuarial report also must be
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snesa of ihe carried reasgrves. The osrmiag

& Clari’s carried loss gnd loss adjustiment sapense resery
Agtuary, we adyize managemeni with respect (0 the reascnabie
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management contact, Donhna Datton, Chisf Finandial Offlcer of

Milirinn Giand Rupan

FUUME, Lewis & Clark raprr.ssramv‘-(i E! yat :‘]s

financiai statements ware prepared in aceordence with United States Senerally Acceptad Acsounting

Principies.

I seoordance with NAIC guidalines, this report and the Statement of Actuarial Opinion shouls ba made

available for the Sourd. I adsition. this repont should be miained for 8 pednd of seven years it the

adminisirative offices of Coampany and made gvailabie for reguiatory examination.

Suope of Analysis
we ware asked to eatimate e gross and netjoss and LAE dsbilifies of Lewis & Clark as of December 314,
2011, There are severs! componenis of our loss reserve sslosation:
1. ross loas and Allcsated Loss Adjustmerdt Bxpense (ALAE) ressrves on dalms-made pelicies for
claims reported as of the cvaluation dats;
2. Gross loss ang ALAF resgrves on sstemded reporting endorsemaents (tail policies) effectivg py
avaluation dale;
& Gross loss and ALAE reserves on coourence policies for clalms smourrad a3

of tha

of the evaluation dme;

Cuodaed loss ang ALAE rgasrves: and

S

Unaliocated Loss Adjusiment Bxpanse (ULAE) reservas.

Unipaid claim labiiity estimatss it this report are aisy referred 0 83 "resorve setimate(s)” or "enfimaled

reserve{s)". These should not be consinued as indicsting a Habiily amount bonked by Lawds & Clark, whish

weid be referred to 8¢ a "carried ressrve” or @ “bocked reserve”.

The BACKRGROUND sechon of this report describes e olaime sovered by our unoaid clalm estimates, Ow

uhipsls clzim astimates include provisions for losses and ioss adiuatment expense (LAE) anly, LAL refers o

ALAE plus ULAEL, ULAE g the insurance industry term for costs assoalated with olaim setflernent tha

sarnot be assigned o ndividust clalms; salarias and cvarhead of in-house claims stafl are sxamples of
GLAE. In addition 1o toss and LAE cosls, there gre other adminisirative Bf(})“i“’s&""{- eritailed with an insurance

g

progeam such as actuarial analyses, BLoass MISUPancs Dremiums, Broker faes and riak managemaent corls
that should aiso bo considersd, Thesa ofher cOsts are outsitde the scope oF this ¢ naiysis ang are nod

meihaded in our estimates.
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Report Distridution

Miman's work has bean prepaved soiely for the internal uae of Lewds & Ciark and UUMGC. No partion of
Miliiman's work may e provided to any other party without Milliman's feicr written consent. Milimarn does
notintend 10 henefit or create a legai duty o ary third party recipient of s work, MEEmMan's work may not be
fited with the SEC or other securltiss reguiatory bodies, In addition, references to Miliman or i3 estimates I
communication with third parfies are not authorlzed,
AMtmian's consant o release s work produst 1o any ihird party may be conditionad on the third party signing
g Third Party Release Agresrment, subjest o the following exceptions:

{a) Lewis & Clark may provide a copy of Milliman's work to ifs acoounting auditor ("Auditer) 1 be ussd

solely for audit purpeses,. i the event the Auditor's audil ravesls any eror o inacourssy in the dala
undariying Milliman's work, Milliman requests the Audiior or Lewis & Giark notify Milliman ag seon as

poszible,
(b} Lewis & Clark may provide 8 copy of Milman's wark o governmental entitles, a3 raguired by taw,

i the avent Miliman consents {o release i work product, B must be provided in s snlirely, We
racammend that sny such parly have §5 own actuary or other qualfied professional review the work product
to ensurs that the party understands the sssumptions and uncertainties inherent I o estimatas. Mo third
parly recipient of Milliman's work product ahould rely upon Milliman's work grodust,

Miliman's work siall ingiude the preparation of the Statement of Actuarial Cpinion.  Milliman consanta (o e
refesse of this dosument 16 the Nevads Divigion of Insurante, Any addilional releaas of ihis documery by

Lewls & Clark or UOMCE requires prior wrilten sonsant by Milliman,

Lgo of Milllman’s Name
Ay reader of this report agress that they shali not ule Millian's name, rademarks or service marks, or

refer o Milliroan divectly or indirectly in any third party coramunication without Mililnan's prioy wrilten consent

for each such uss Of releesé, which cengent shall be given in Milliman's sole diseretion.

At Aty ot Eestuabion o Lase goi Lods Adiuivnt aiensa Fomery o o of Degember 51, 201
Wefiuwt g ot Duember G 200

At 13 8030
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H, BACKGROUND

Lawis & Clark is g risk retention group domicied in Neveds hal provides genaral and profeasional fability

sovarages 1o long-erm care fzgiities,

Garing oalendar year 2006, Lewis & Clark acqulred the business of the former Hanry Hudson LT Risk
Retention Group, Inc. (Mudsen REQ), which wrote sxclusively in New York, Lewis & Clark had assumed ail
the oulstanding fiabiilties of Hudson RAEG upon acguisition, Thare were only o handful of smasi genaryl and

prefessionat liahildy claims from Hudson RR3G, related {o iong-lerm faciities, &8 Hudson REG chiims have
been closed since year-end 2005,

fnd
o

The Lewls & Clark long-term care general and professional Basiity pregrem has written policles in multip
slaiea. Naw Yok aooounds for gver half of ihe wrilien premibum, with California, Cregon and Washington

aeoounting for a majority of the remaining gremium,

Theough e acquisilon of Sophia Palimer Mursas Risk Retention Groun (Sophia Paimert in 2008, it also
writes nurges’ professions! lanlily polisles primarity in the atate of Fiorida, We undersiand that Lawis &
Clark gssumed s the outstanding Habiities of Sophia Palver upon #s acquisition. Sophia Palimer was 4 rak
retention group that provided genaral and prefessional fabiity coverage 1o nurses, Sopiia Palmear i alao
managed by VUG, and writes policies with limits $T00 thowsand/$200 thousand (par dalnvdper annugd
apgregate), $250 ihousand/E7 50 thausand, and 1 milllen/$3 Milion, ALAE is covared within the imit. The
majority of golicias have beon weilton st imits of $250 thousang, All Matorics! premiume and osses o

Sophia Paimer are included in our study.

Lawis & Clark writes pollcies with imils varying from 3100 thousand £ 3300 thousand {per claim / par faciity
gggregatie) up i 2 milllen / 84 million with ALAE within the tmil. Since iy besption Lewis & Clark has
provided coverags on g olaims-made tasis. Starting in 2008, Lawis & Clark alag bagan ssuing polisies on
an LeSUTEnGe basls; howavar, only & smal number of such aoficies hnve baen igsuad 1o dale,

Lewis & Clark relaing the first 8380 thausersd por olaim with relnsurance appiving above g smount for
poicies sliaching Janvary 1, 2008 and subeeguent. From Janugry 1, 2008 through Decenber 31, 2007
rpinsurance attached at $250 thousand par claim, There ks no relnsursnce applying (o the 2004 polioy year.
Effgciive May 1, 2010, the remsurance coverags wes extended to the Sophia Palmer non-Florids nurses’

professionad Fabiity dlalms, The following delails our understanding of the reinsurance applying to Lewig &

Clark olaims through December 31, 2011,

N
G
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Jasuary 1, 2008 - Decamber 31, 2000 Reinsurancs Troaty
1, Applicable 1o 875¢ 000 excess of $280,000 per clamy,

Rengurance agoregats mit is lsaser of $3,500,0063 or 246% of cadad wrenlum,

™2

ALAE within the Hmlt
Caded pramiun iz 28% of gross net willen pramivm income (GMNAP for all policies,

o

o

R

Adanions! csded pramium (s 20% plug 110% of ingurred ioes and ALAE {maximum §2.5%
GHWRI.

s

Junuary 1, 2007 - December 31, 2087 Reinsursnes Treaty
1. Applicable o 760 000 sxcess of $250,000 per olaim,
2. Daductible s 22% of GNWHL
4. Reinsurance aggregate il is 300% of caded pramiurm.
4. ALAE within the limi,

5, Qeded proemium g 20% of GNWE! for all policies,

July 4, 2045 ~ Uscenber 31, 2007 Reineurancs Tranly
1, Queig Share Lewls & Ciark retains 10% and’cedss 58% of 1esses in the rainsured faysy,

2. Apploable o 51,000,000 sxcess of $1,000,000 per olaim {maximum undertying polioy Hndls of
$@.000 000 per claimy/$4,000.000 facilily aggregate).

3. Fainsursnoe agoregate vt is grenter of §3,000,000 or 3G0% of cedoed pramium,
4,  ALAE withis the imit,
5, Ceded premium is 100% of gruss premium for poficies with limits greater than §1.000,850 par olaim.

danary 1, 2008 - Maroh 34, 2008 Relnswranse Treaty
1. Applicable to 3650 000 axness of $350,000 per claim (states other than Minnesotay, FYU0.000 wicess
of 300,000 ger ¢iaim (Minnasols;.

2. Doductible s 13% of GMNWREor %1,274,000, whichaver I3 grester

Feinsuranos sagresate imit is 300% of ceded premium,

[

4. ALAE within the limit

Ceded pramium is 17.08% of GNWEI for ali policies subiest to 3 minimium of §1,575,004,

?

(2]

Vi e r R s R R R N T e A A S s A AT N A s s e S e T e e e s s L i N A Ty e TR i S RS L AL R AR R R
v & Glark L0 Rl thon Greug, ina.
Arv At Vonduatiney of Lot st Long Adiuasionent Sapg sy Ronarees Qe of Dotesdi S 2004

Wadiend ne of Snieanizer 34, 1301
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Ag‘rai L@ﬁ March 31, g?.i"ﬁt} 5%;515159‘5%8 E”"q)dty
1, Applicable o 850,000 excess ¢f F353,000 par ciaim,
2. Deductible s 11% of GNWPL or 1,104 004, whichaver i3 grests

r:

Feinsurance agaregite it is 300% of ceded promium,

o

S

ALAT within the Bmit,
5. Carded premium is 17.85% of GNWP| for all polleies stibject to 3 mindmum of $1,513,70¢,

Aprll 1, 2010 ~ May 314, 2091 Reingurance Troaly
1. Applicable to $8EQ,0C0 exsons of $3530,000 per olaim,
aeductible s 11% of GMWPL or $1,220,500, whichaver 12 graater

p2

3. Reinsurance sggregale Hmd iz 3009 of cpded gramium,

4.  ALAE within the fimit
5, Ceded premidm s 17.00% of GNW2 fur ali pollcies subjest to a minimurm of $1,880,000.

Docember 1, 2009 « May 31, 2011 Ralnsuranse Traaly
1. Giucia Share: Lewis & Clark retains 25% and wdras 78% of osses in the einsured iavar

2, Applicabls to $9,006,000 excess of 1,000,000 per clainy {Maxinuem uraieniving policy imis of
$2, 000,000 per cfasm $4,000,000 facility sggregste).

3, Reinsurance agaregate imit s greater of $3.000,800 or 300% of neded pramium,
4

ALAE within the il

&, Ceded premivm is 100% of nel exoass premium {goss wilien pramium less cading somnission of
20%;) for pollcies with fimits grester than $1,003 000 per ciaim,

SJurie 4, 2871 - Moy 31, 2A8TE Reinsurancy Trealy
1. Appicabie o 60,000 excess of $380,G040 per olaim,
2, Deduciibis g 18,5% of GNWET or 31,300,000, whichever i graatar,

2
30 Heinsuwranoe augregate iimb [s 3009% of caded premilim.

4 ALAE within the limit
5. Ceded pramiunt is 17.00% of GNP for alf policies subjact {o a minimum of 31,180,000,
1:~w1x & 1 ‘mr:: L rc. m«e.: ﬁghy,:amﬁ G-r;u:. e, R s e o

At Artuarsd Pvadandion of Loss e Lops Adiuadmen] Dyienss [eabivas o5 of Dotpaaier B, 300
widuad ag of Dacamiarit) pU '
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i RESULYS OF ANALYSIS

Docember 31, 2011 Regarvey

Tania 1 helow presenis 2 comparison of sur reserve estimales 16 Lowis & Tlerk's canrlad reseives as ¢of

December 31, 2011, The iow astimale disoounted reserve amounis assuma a0 annuat sfipctive interest rate

of 3.0%, which hag been adjusted 0 2.8% and 2.2% for the central and high asilmates, respoctivaly,

recogrizing the limited amount of interest-baaring assels,

Tabie 1: Estimated Nesorves a3 of Decaimhar 31, 2041 {30085}

R RTTR A EAAAR av e T A A R A T S R L S AT A T A T 3 IR A 40 R A e e

{1 {2 {3} &l (%}

Glark from
Low 0 Central High Caevigd Coniral
Esxtimate  Estimaty Eolimsile Resenve {4}~ {2}

e R TR T S L R AT T A e m A R R G e T s e P m R e e e St LU MR IN RN LY Saw

Fi, Orose Loss & LAE Undiscountad Resarve: $13,548 $1Y 7 Bas.a08 $16,333 (51,367}

Z. Coded Loss & LAF Undiscsuntad Roserve, 5,085 {778 3828 1,404 Y

.

3 net Loss & LAE Undlsoounted Reserve: (1)~ {2} $13,881 318,924 §igpce S14,828 {$0E)

& Disscunt 3835 THAT 3531 S02 535

Sty oy " o . - . am e P Jr e ron Rl
% Net Loss & LAE Discounted Resarve: {3~ {4) $13,014 F14,887 18,838 514,088 (361

Labin B el L300 ok Badnnlinn Sroow, in,
Aecaainoiod Denluabon of Loss and Loss Adjusimant Sxpeass Hansives sy of Deteabar 34 2001
Yolumd aw of Beumnan 3, 300

w1, R

Lewin & Bifference
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Tabia 2 below provides more Lf(.-.a ! of our diseouniad ragerve sstimaisg, by ihe ype f“’ pﬁfFGiEB

Table 2: Esthonled Discounted Regerves as of December 29, 2011 by Policy Tyoe (F000%)

T = A AR T v R L sl e D s e et o L e L I A S e e s e """';';“"‘;;"‘:;';;"“"":";".'%7
{ {1} @ &
:{5_ Low Ee:ﬁitmw Cemaaﬁ E: otlmﬂ-ﬂ High Estimate |

‘§ Grtwab i o sz& ..fi.E Rasarva:

General and professiony! ability _
wr bongenm oare faclifies (Lawis & Glark) $43.684 §18 284 $21.8839

Nursey' professional faniiily (Sophia Palmer) 335 ags 744
TOTAL $14 020 $16.653 §22,368

F. Codad Loss & LAF Resarve:

1

| A
| Ganaral and rotessional lisbisty '
for §mf-~t~:trm Grre faciites (Lewly & Clark) §1,003 F1.672 $3,443
Nurses' profassinnal fiztdity {Sopnis ¥aimar) 8] g q
TRTAL 51,003 31,572 $5.443

3. MatLoss & LAE Regeve (1) - ()
LDoneral and professional liabiity : BN
for nng-tean sars Bolitey Lewis & Clark) $12.580 B4 692 83,414
Nurses' professional labitly (Sophia Maimer) 335 388 347 *
TOTAL 21208 $M by - {958 i

R A T A R L R L

A A AR R LR £ SR X D R A e MRS I ST T AR S A

Changs in Estinaies

The ultimeale logs and ALAE estimales have incregsed significantly since the prior report as of Decemiber 31,
2090, Through reportgccident/iall affective yesr 2010, the selectad vithmate foss and ALAF eziimates have
increased by $%.2 mililon, Claims-made hursing home paid and incurred leases have been higher than
expeeted during the past vear dus o signiflosnily Inadeguats caga resarves 8f Decamber 31, 2014 and
exceptionally high loss vatios that were generaled by thres insurada that were non-renewed during 2011, Al
trog of these insureds were wittten during asch of the years wills adverss inss development Le, repart vears
<0G8 ang 2010, Tabie J shaws tha change In ultimale Ioss and ALAE astimates for all policy types and inaes
of husiness combined. The change in estimates 5 shown separately for the sentinuing ang nor-contingng

yithinate fogs and ALAE estimates,

SRR A e S e e R T N R B T P U O H Sy
Emmv; 1'- & w“?‘ Vh‘ Ri-}n. w‘nnim five I 11
' s et Lass Abembigend b m vt wn ol Trousiobay B 20

L1 P "
Vmume ‘u‘. m -'f.v.n:nm:,,. A, e

A {3 FOd
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Tabie 3: Ghangs In Eatimatos ($080'3)

T R R R T R R L R Ry g L 1 R R R R A R R N R R R i B e b A S L S I A By

o “ 5 - " - g {33

- Hepaortd Continuing Gontinuing Continuing  Non-Confinuing  Nos-Continuing NonConiinuing.
Acgident/ 1XH3I1MY Repoel 12039410 Report Qhangs 12634441 Reporl 13311 C Report Change
Tall Effective Lithmatle Uitlmate Uithinats itimate Litimate Pitimate

L Yoear Loss & ALAE  Loss & ALAE Loge B ALAZ Loss & ALA Loss & ALAE Lose & ALAE

R R oo - mgé s - 3}{3 e s 53 : 5 4‘(‘ . i,
2008 374 Ky G { i ¢
2008 1,682C P 354 { 3 @
2057 3,360 3 2588 gz { & &

2508 3,201 2,281 520 > 0 S

]

2508 483 2,817 2464 1047 1478 a1 |

U0 84814 2245 1584 S8 2,228 3244 :

L5
i
e
o
N
f
.
O Lar
U
)
]
e
Loz
o3
N
““'\

ol £19,228 513863 85,3 7,44

Esfimaies ara ghown on 8 grosse of rainzuranes and gross of deductible haels.

H 1.

) 2. Estimates inchids chalms-made, tail, and eoolrrance policies for boih nurses snd nursing homes. :
3. The 1275117 repart did not include separate continuing and aoreooidinuing estimates. The lotl estimala was

: alivoated o conlinuing and non-conlinuing bassd Gn Casp reserves.

Lt B 4ark LTS Bisk Betention Seoap, foe, o ' o '
A Aciiiain ineidoalon of Lo pad Lo Adiusioen] Dvpeose osedeng sa of Dacenbmr s 2011
YWalped on of Deeaibor 30, 201

ApiH 4T, 201
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W 86{3?5 QF ACTUARIAL EST MATE{B

Actuarial Extimales

Curresults sre presented a3 g range of reserve sstimates. The central point estimate i ihis range e an
aotuarial contral estiinate, which Is our estimaie of e expected value over & range of ressonabily pogsibie
sctions over the range of outnoanes ndicatad by our

putcomeas. In s analysis, is 8 delarmired by cur s¢
soiugial niethnds and the paramsters selacted for sach mathod. Since the rangs of reasonahly pogsitls

Savat

suttnmes may not inchude 4l concsivabis cutoomes, a0 actuarial central eslimate is not an estimate of the

mean of e rue underiving distribution of aif possible ouileomaes

The catimaiad reserve range dnes not regresent the lnwest or higheat resalt thad could soour, but rather

imwar Gr highee estimatez based on various estimation methods and ressonable silernative agsumplions,

Tha “low” and "high" endpoints of the rangs represent the outer bounds of what we consider reasenable

aifernative actuarial cantial eatimates. Actisarial Standard of Practice No, 30 states ... 3 reesrve G B8

reasCnatie s within a range of setimztes thal could be prodused by an unpaid olabm estimate analysis

that iz, in the asiuary's g:amfe&sy oral judgment, consisiant with both ABGR No 43, ProgertyiCasualty Unpasd
gt

Ciaimn Estimates, ang the identified alated hasis of reserve preseniation” The rang? of eslimaias presented

iy $his repoit meets those oritera,

o

e

The data provided and remilting estimates of our analysls are nat of salvage snd subrogation recoveriay,
The data provided and resuiting selimates of owr anailysis are net of deductible recovarie

Unpald olgim Habiiittes eqgual the sum of case reserves and incurrad-bubnotreoeriag (IBNR) reservaes. Cass
raserves are rescrvas for reported claims sstaidished by clalms adiugiers, IBNF reserves are estinmated by
aitliiman and provide for future develonment of case resarves, renpenad shaimg ang Unreported {1all, or purg

HEMNR) claims,

Reinguranscy
Qut astimatas are presantad on both 3 oross basis {Le., direct) and a3 net basis {fe, yross less coded)

withy pespect to caded retnsurance recoverables.

We did niot review the aotugh coded reirmurance qonfracly of the Lewis & Clark, bul relied ob summanies of

the terms of the contiaots provided by Lawis & Clark, Dur results, nei of ceded reinsuranes, assurme that af

T S LT L X S T T o S T S O R S Rl T R S PP N SRS TSP SOUIPUL AN

(RN} Ty
PIAN, NN,

{ poma gl el T B S ekl
s Mbaeirant R nine Mesarven me ol Derenaiar d,
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ceﬁed 2inaurance is valid uﬂd f‘ﬁiiect;bie While as of February 8, 2012 h GIE WETE (10 maauriaﬁ reinsurance
racoverables with assuming companies that were rated viinarable {8 or éﬂwu, by &, b Best, we ars not
able to astess the potendizl for uncollectivle relnsurance withowl perviming a subsiantial amount of
additional work bavond the seope of our assigniment. Wea have not anticipated any contingant Habiiities that
could ardse I he relnsurars do noel meat thelr obiigations to Lewls & Clark ag reflosted in the daig and othar
nformation provided (o us, Unless otherwise noted, we have notinciuded any grovigion for amounis that

may excesd rensuranca imits

Discouvnting/Timing of Paymonts
The eslimaies i eur gnalysis include aetimates thatl arz discounted for the time value of money. For
mioul outstanding claims, final shlaln setilement and payment will npt be immeadipte. During this penes of

time, s pessible o eany investiment Incame onloss reservas. The specific amount of invesimant ncomna s

1

Gapandant on less payment pa Cactusl funds mvestad, and he net investment yieid,

by estimating Levas & Clark's discounted unpaid olairy iability, Lewis & Clark used an annual sffestive before
necome tax inerast rate of 3.0%, adiugted 10 2.8% and 2.2% for the imited amount of interest-bearing assels
cempared 1o our ceniral and high estimates, respactively. The 3.0% intsrest rate wos provided (o us by
Leowis & Clark and s based on its pottialis mturms. Lewis & Clark salssled the intarest rate Bedauss Lewis &
teark has greater famiiarity with its cuwrrend investments, i1s investmant policy, and the potentiat investment
refurns of s assel povifolio, We are not able o aesess the reasunabianass of the seleciad nlerest rate
withouwt performing a substantial amount of additional work beyond tha scope of our assignment, As gueh

We BXprass no opinion an the apprenriaienese of the interost rats.

The digcounted unpald clair estmale doss nel inciude & risk margin

Future rates of return are not guaranieed and may axceed or fal helow tha assumed rate. Alsg, the aciusd

tming of 1088 pavments g subiast (O varkabidity, Dﬁfai'anaes between actusl and expacied rates of relu ahd
iming of paviments from those underdying our estimates may have s materigl effect on the amour of the
sigonunt, Fuither, our projectionyg assume the existences of valid asseats underiving the unpald clabm Taciithes
and that these assets are approgiaie fo meel the cash flow nesds of Lewis & Clark, We have not reviewad

tha held assets,

D o T N S o P L PP P I DTG S e s . o 2 -
A R B T T Tt AT ey e i AR B A S A, S Tk T e A AL AT A e R,

Lavaghss S S0ark LT Nink Rawpacion Gronn, s,
Ay AL SN O LG s B Lons Adnetite! St Rounivas g8 of Cennmber 35, 20319
Mot as o Do 34 2

Ami o F, oy
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¥V, METHODROLOGY

Cur analysis utllizes ganerally accepted sctuarial methedologies to project vitimate iosses and eaiCulala
eslimated regerves, [is tased on the historical ioss, ALAE, ang ULAE expariance of Lawis & Clarg,
digoussions with management, and relavant indusiry data, Appendices A and B of this reperi presenis a
¢igoussion of the underiving methodslogy. The Appendices are considered an integral part of owr analysis

and thus gl users of this report are encouragad o sonuall Ihe Apsendicas,

Summary Exhibit 1, Pages 1 and 2 detall the reserve componaenis on 2 fow, cantraf and hgh baais for the
nursing homes and nurses buslness combined, Page 1 shows the reserves on an undiscountad basis,

Pang 2 showa the reservas on & discounied basls,
&

Tiree non-renewed insurads gre excluded from s mady analysis. The logsas from these insureds sre
referrad o av non-continuing In cur rggor, The remaining losses org labeled continuing. The mathads
described below arg used (o deveiop the continuing ultimale loss estiniates. The non-continuing ullinate

joagey are astimaied using the conlinbing IBNR o case ratio,

Aotuarial Methods

Qur unpaid olaim estimeles are haged onh prolecies ultimale losges minvs pald logses (o date. COur aslimates

of average ciaim frequency, severily, pure premium, and projedied gitimale Igsses arg Dasad of various

aciarial methods, Senerally, we apply loss deveionmani matihiods o olziny counis and amounts io praducs

;m—az’imirsary astimatay of vitimate values by exposure year, U‘w then spoly Barnhueller-Farguson, fraguenay-
gvaiily, and purg gremium methods, n part basaed on the p:uiemmaa‘v gatimates, 1o astimate saiscted

witimnte vaiues, i*oﬁiowing i3 & description of these methods.

Loss Development Methods Loss developmeant mathads are based on he assumplticn that the
relative change it a given exposure padod's cumaiaiive 1038 from one
geveiopment vearto the next i3 constant, In using this mathed, acusl
historical cumulative amounts by axposure period srs isbulatsd I s
tizngis format and are svadusded gt the end of sach calandar yaar,
Loss development factors measure the relative developmant of an
exposure pandd from ong oglendar year {o the next. Tha inverse of
insa development faclors represent the proportion of the wiimate foss

that has developed 10 date. For exampie, 8 loss developmant facior

A T & Ay A R 8 R S A B T e L e e e et

L ein e‘& ¥ En!, RN n&mih\n {34 ‘
Ay Aahuas G LGni ana Lows \uédmweﬂ LNt dad Nenerv el ool sty 2

Vool ey Do R

At vz, 2O
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af 4,28 raplies that 1+1,25 or B0% of the ullimate loss hag emerged,

and that 20% will arise aftor that,

Bornhuetisr-Ferguson Method The Bernhuetter-Ferguson {(5-F) method is 8 proceduss that
estimates an uitmale amount 83 8 welghted-averags of an expecied
dltimate amount and the result of the Loss Development Meihod,
This method is uselyl when togs or ALAE deia is inmalura Or sparse
hecause s not a8 sensifive as the Loss Development Meihod o
unsual variadions in the paid or reportad smounts. The B-F Method
raguires an initial astimate of the sxpectad ultimale amount. The
initial estirmale is typiﬁéﬁy based on the rasults of the frequency-

severity or pure premium methods,

Frequency-Severity Yothod The Fragquency-Severity (F-8) Mathed is a procedure that peojects
uitimate Iosses as the product of the projected ultimate olaim counta
ard the projecied sverage cost per clalim (severily). The projected
uitimate clalm counts equal the projested uitimate laims par
exposura unit {requanay) multiplied by the numbsr of exposuwres.
Tie projestad uiimate frequency is generally estimated by apphing
the oas deveivpment methed o clasm counts, then derlving 3
sedaciad uitimale requency by applying & 8-F metnod based on the
davejopmaent methad freguency estimates. The projecied severity s
ganerally developad by applying the foss devaippment method 0 paid
arvd incurred iossas and dividing the resuil by projecied vitimate claim
eounts, The projected severity s adiusted Tor Inflation using an

exponantal lgasti-squares estimate of the inflationary irend.

Rure Pramium Method The Fere Pramium Method is a procedure that projects uitimate
ipeses a5 the product of the projected ultimate loss par exposure unit
{pure premium; and the aumber of euposures. The projested pure
premivm is generaily daveloped by applyving the 1oss deveiopmeant
mathod to paid and inourred losses and diviging the result by
axposures. The projectad pure premium s adiusted for inflation using

an exponential lgast-sauarss astimate of the infiationary irend,

APP00496
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Vi LIMITATIONS

{ata Reliance
i paiforming this analysis, we relied on data and other information provided by UUMC, We have not
auditad or verifled this dala and other informalion. I the undarlying data or information is insoourate of

incomplets, the resulis of cur analysis may iikewise be inaccurate or incomplets,

Wa performead s Himited ravdaw of the data used directly in our anaiyais for regsonableness amd aonsistency
and have not found material defects in the data, I there are materal defects in the daty, it is possibie that

ey would De uncovered by g detalied, svelanatic revigw and comparisen of the dala {0 search for data

values that are quastionabie or for refationships thad are materigly inconsisterd. Buch a review was hevond

1

the scope of our assignment,

Yarlabitily of Results
Wie based our resuils on generally accepted actuarial procedures and our grofessional judgment, Our
resuils refient sssumptions reqarding fssues such as logs drw»:aiopmemt frendd, payout patlerns sng ¢laim

reporting petierns, Howaever, dus o the uncerdainty associated with the estimation of future loss payments

and tha inherent iimitations of the daig, aclual resulls wiil vary from our projections, Resaons for this
uricertainty include statisticat fuctuations as wall as unanlicipated changes In olalm procedures and

sathemant practizes, legislative and judicial decisions, attitudes of ciaimants gnd the oourts, current and

parceived sodal and esenomis inflation, and numerous other sacial, pofiticsl, and gconomic faciors.

Cur estimates meke no provision for extraordinary future emergence of new clasges of insaes or types of

inyveas not sufficlently rapresantad in Lewis & Clark's historical datebases or which are not yet quaniifiable,

Amang the most important surcss of uncertsinty ars:

1. Aszumption that past loss is indicative of future 0ss. In mes where thers ane rapidiy chisnging loss
costs, s more difficult to prodiot futurs foss coste based on historicat dalg,

2. Bus o the immaturity of the program, some projection parameters ware of Blained from external

pources, Although wa believe these sre aporopriate for Lewis & Clark, the reflance on extarnal dais
increases the variandity.
exisling open claims) ¢ ui ¢

4 The emergence of individual iarge iosses (or changes In regerves on
materiglly change our sstimates. The possibility of such larpe losses axposes Lewis & Ciarg’

reeerves (O sigrificant variaiility,

T R T g A A L T T A e A A e T

R e R R

T Rink i- »h'm%sms wmim iy,
DGR G LORR S LORE AGRIHEeND DY By Nashreas an & Deusaiiae 34

AT A e
N A ) <
AR Achanal i 74
VO o Predemitier B, 3041

Agari 1, PR
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-

APP00497



Patian Gllant Ropoent

VERR A e e R AR B A T R

4. Industry bench ﬁmrks ‘or amamt reponing px t&mo end \,ia:ﬁw mm:ie bﬁﬁ}) facions ha"" heen used 10
asiimate the BNR claim ressrves an occourrence and il policies, To the sxient that actugl pstlams
for Lewig & Clark differ from the benchimarks used, the associated reserve esiimates will be over of
undarsigtad. ;

We have rafied upon the claims sxparience emergad t-: daie for Sophia Palmer nurses’ profegsiongt
fabiiily, There were only a amah number of claims from whinh to base our estimales, For axample,
thare were between twa to four nurses’ lability olaims reportad in any one aceident year. The smal
claime volume and iimited years of historical data creatas additional uncertainty to the projections.

L2

9y 3

Sephia Palmer has hstorically writter most of its buslness in a single state. This ncreases variability
from polential events such as an adverse judicial piling or law hanga

The estimates discussad in this repori refiect our best professional judgrnent, Howsver, given the faciors
discussed above, subsipntial varance of aclual results from our rojectiong s pot unaxpactad.

RANGE OF VALUES
Ciur rasults should be considered point estimates within s wide range of possible oultomas, Where our
resulte are presenied in rangas, it is possiie that actuad resulls will Tall oulside of these rangss,

SEMSITRATY ANALY SIS

The impact of ihe kay vanables in ine analyais wasg ma"sadmpd Alternative trend fastor, development fastor,
or selected expected saverily estimates could changs the e auit: of th:s anglysis materially, resuliing in
sither greater or leasar raserve and funding estimaies depehﬁmg upon the manner in which ths variable is

changed,

L T e A A R TR LA A e S 7 R S et e e

Ao of Lo m\i s A 5.};;;”; el i x,": aae Fasrvny ws of Dot 157
it o o Daoamir 31, b N <h

Sy PR S NG N KN
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VI CONCLUSION
nilinan apprecizies hils opportunity 10 be of sarvioe 1o UnieTer Underwriting Managament Corporation and
Lawie & Clark LT Risk Fatention Grodp, Wa ara aveilabie to answaer sugstions soncerming this analysis.,

e :}
A Ly : :“..‘;.::: - ::. :::i \ﬁf-hﬁrxﬁ\:? W e A P e MR
Fichard B, Lord

Fellow, Casuaily Aciuadat Sooiety
fMamber, American Academy of Actuaries

Miifiman, b,
Apnil 12, 2012
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Bummary Sxhibit
Page 1 i 2

Lawis & Clatk LT0 Risk Betantlon Gioul, e,

MUHSING HOMER AND NUREES

NET AND SROES BAGIS

B

.........

[S S

CBLLBTATES,

{Tata as of Decamber 39, 2041

RETRAATED UNDISUOURTAD NESERVES A% 08 GELEVRER L 201 080N

Low
Eathnated
lnbile
1. Gross Loss & LAR Resnve: e
PL and G long-tenrn care fanililiss (Lewis & Clark) $14,584

262

Nurses' professions Habifty (Saphiz Paimen

Total Groas Loss & LAE Reserve $16.845

<. Cuoded Lose & LAY Hasaiva,

Canirg High
Eslimatos Ea_ﬁﬁ'tesé&ﬁ
- Ly Linhikby
abbteriviassr et e o

&17.277 £22,240

......................................................................

547, ¥ G0 523448

§4,775 93,646
380

PL s GL long-tere opee fagiiithos {Lawis & Clark] $1,088
jurges’ nrofessions! Bability {Sunbia Palvesr) 30
Total Gaded Logs & LAE Rosprvg 31,068

3. Met Loss & LAE Reesrve: (1) - (2)

Foand GLiohs-dern oarg (soititlos {Lewis & Clark; $13,818
Mirges’ drofassional HAbHNY {Bophia Palmer) — T

Toisf Mot Loss & LAE Rasoerve 503,881

NOTES:
1. Lewis & Clark ressrve sstimaiss arg from Exhibi ¢ Page 1,
2. Bophiz Palmay reserve estmabes ars o Norse Exhitst 1, Pags 1)

3,7 nolades adjustmanis 1o saubseauant aclivity,

Midman

$4,774 $3,8628

518,504 $10 344
455 585

e s Do I e s

$18, 324 33,868
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ERTIIATES

1

Surmnery fxhibi
Fage dof &

Lhowis & Clark LTC Risk Ratentan 4 pr::sup b,
NURGING HOMES AN NURSE

NET AND GROSS BAGIS

TR QSR OUNIER FESERVES A UE DECEMEER 11, 200 ikeanst,

Ald STATES

RN

{{2ata as of Decgmbaer 31, 2011}

Liw Cantrad g
Gatimatad Estmated Estimaied
Lishiin. Ligiiliy {\m‘ﬁiit;
1, Gross Loss & LAE Resarve: o T ‘
ML and GL lopd-tarm sare feciities (Lewia & Clarh) $13.664 §16,264 529,56
Murses' professional iabiity (Sophia Faimarn) e seL B2y
Tola] Sross Loss & LAE Reserve 344,028 318,658 $22,38¢
720 Codod Loss & LAE Rasarva
PL and BL long-tenn osre faciilies {Lawis & Clark) $1.003 31872 3448
Mursos’ professianal izbliy {Sephia Sabnen) PR PR S
Total Codod Logs & LAE Regervg $1.0603 FE.872 $3,448
3. Netboas & LAE Feserea {1~ (3}
PLoang 04 long-lerm carg faciitas (owile & Clands $12.650 $14,592 B8 4%
Murses’ professional Habilty (Sophia Palreer) . . S T . L
Totat Net Logs & LAE Hosareg 513,018 514,487 $18,838

H
::‘E‘ 7u1v.u ol

1, Disonunied central astivales assurne g 2.8% anncal sifeciive mie of return. Discouniad high aslimales assume
a2z, 2% annugl effeciive rate of mium, Tha discounied Iow eslimains agsime 3 3.0% ralum, Thess inleresl ralas arg

baged on 8 5% interest rats adiusied to reflecl the aveizbility of only $13,8M In assels 1o generals invesimant InCams.

2. Lowis & Glark roserve 2slimates ara from Exhibit 1, Page 2.
3. Sophia Palmer regerve gstimates aro from Nurse Exbibil 1, Page 2

&, 01 nludes adiustiments o1 sy

R
[P R

aguent gotiviy,

PEnan
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APPENDIX & METHODOLOGY FOR NURSING HOME GENERAL AND
PROFESSHONAL LIABLITY

This Appondix presanis the mathedeibyy and sssumptions underiylng our Caiculations In eatimaling the
nursing home general ang professional unpaid clalm fabilties of Lewis & Clark LTG Rigk Reterdion Groug,

lne, Lewis & Clarky, Therg are saveral raserve comporants we 2stimate;

1. Gross claime-made and coclrance polioy resarvas,

B

Gross exdiendad reporting gndorsement {iall policy) reservas,

3o CSrogs QoOurenes poliny raserves,
4, Unzilceated iogs adjustimant expengs (ULAE] rasarves, and
b Geded rasarves,

Exiibit 1, Pages 1 and 2 detall the estimated regervas an an undiscouniad and discounted basis,
respeclively. Exhibi 1, Page § shows the nugsing homes [RSBrVAS oN & reporidial efeiiedaceitent year
basts, The cedad ultimats loss and ALAE estirmates are shown in Sxhibit 2. Exhibits 3 io 18 shows the
matnods usad o salimate the nusing homes deims-imade ultimale loss and ALAER, Exhibl 13 derives the
VAR roserves. Exnibit 14 shiows the oxloulation of gross (g policy regarves, Bixhind 16 shows the
coourrence wiimale loss and ALAF estimates, Exhibit 18 summarizes the data provided by Lewls & Claik,

Clalma<Made/Qoourrence Policy Rasgrves

Exhigit 1 shows the derfvation of estimated feeerves 38 of Recermber 31, 2011, For the dgims-made and
escurrence polisies, the indicaied ressrve (3 squal lo our estimaled ullimate losses minus pald loeses o
date, The develonment reserve aquals the {obsl reserve minus Ine case reserve, Case raserves raferfo
ragerves astahilshed on dividua claims by the chaims adjusters, The estimated tell poiicy reservas are
ardsd to the total clatmee-made and oocurrence policy reserves to get the olal grogs reserves, grose of

dedunticta recovaries,

The estimaled futies deductible recovertes are sublracted from the gross resarves o get ihe total net of

daductible reserves, ExXbibil 1, Fage 3 shows (he calculatien of he net of dediustible witimais 1oas and ALAE

estimalas for saims-made, cocurence, and fall policies.

The gross ultimate lossas and ALAE estimates for clabms-made and oocimence policles are summarized in

Exiibits 3, andg 18, respactively.

.- NPT R PO - A M aend i ~haua
nonre Nessives ae ool Dooanbe 1y 20

RS
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Exiibit 4 shows the gstimated uitimate ioss and ALAE, split by qontinuing and non-cordinuing insureds.

T L e TR A e e L A e e Ty e g

Exhibit & shovws the derivallon of gltimate iosges .)E:’a(,d ort the BE method, The BF method ullimats

arg e sum of an unregonted loss estimate orsd the incured lowses 10 dete. The aalimate of unreparied ings

is derived by applying an usrepored factor (o the expected wiimate 1oss from the Fragquency x

tethod, The unrescriad faclor s based on the selacied incurrad loss developmant factors on Bxbibit 10,

Sevarlty

Exhibits 8 through ¢ show the derfvation of the uitimate iosses based on e Prequency x Saverity method,
4 with indeminity pavment (CWIP) claim counts are estimaled using the H!rldssgi‘ﬁ to OWIP

The ultimate closed
4, the Gitimate DWIE

ridio method and the OWIR development mathod, in Hindsight to SYWHP ralio meth
aguals CWIF (o date pluy the apen counts muiiipfied by the selested ststanaing GV ratio. The
autstanding CWIP ratio s caloubated aa {prediminary ullhineste CWIR count-CWIR o datelopen counts in

oA

date. for all the diagonais in the olaim eount trangiay exceni the most recent ona,

Trien we ssiected the (:uéstarading CWIF rabio o diffarent ages based on the waighted average of those for
different report years, ag shown on Sxhibll 8, The prediminary ultimaie CWIF count i3 estimated dsing e
daveicpment method, 25 shown on Sxbil €. The prefiminary ultimaie severily in Exhibit & is estiniated 3=
the prefiminary selected vitimate osses from the devaiopment mathod divided by the selscied yltimate
CYWIR. A severlty iread faster 5 sateoted based on the prallininary ullimate sevarities, which are used o
adjust the prefiminary Ultimats sevarily amount for different rapost vesr @ the 2011 sevarity favel, A2
raport yaas seyarily is thern selected based on those an-level saveriiies. The selectad seventy is then de-

trandad back to tha corresponcing report year. Those de-frended savarities arg the fing! eelestad soventios

for ench repart year. Tha uitimale 1osses are the prosust of e ulimaie CWIP ceunis and the de-trended

a@verities,

Tha deveiogimant meihod yitimats iosses sre based on the adjusied inourred fgasas to dale and incurmad
lpss gaveioprmeant Tactors, as shown on Exhibit 10, Bxhitits 11 and 12 show the nistencat paid and adiistod

incurred develonment langles, respaciively. The selected paid and incuited loss davelopment fasiors are

paaed on s cormbingtion of insuranee industry and histerical Lowls & Clark data. The adiusted ihcurred

niathed adiusts inclred losses using the Berguist-Sherman method lo raflest changes in the case rage

e
pe]

adequasy level,

Fxhibit 18 shows owr maethodoiogy for eslimating the witimals iss and ALAE for the oocisrancs policias.
Thig s based oh the Fraguanoy x Severly method. Sinee Lawils & Clark only staried wriling ogoumrence
solicies i the last quaner of 2003 and there werg only & handful of ocsurrenca claims reportad 1 date, we

B S A T RN R
Lasely & Diavk LVC Rink Hatention Group, ing, AR
A Ao Syilvalion of Logs and Lose Adiuriment Sxpante Rowerei o of Doomnber 1 2008

Dala Velued e of Daceieien 31, 2011
Mpret P 2002
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have ralied uson the olaims expedence of the olsime-made pQE glgs. YWa gelgcted the osourrence
freguencies b on the indicated claims-made FrQQuénC.m Far <&wmy mesumpiions, we trended the
report year average savarities forward assuming @ ong-year reporiing fag fur the occumencs policias Le., an

accident ooourring i 2011 will be reperied to Lewis & Clark in 2012

ULAE Regerves

Exlibit 13 shows the dasvation of the ULAE resarve. The estimated ULAE ralic is based on the averaye
blgtorical GLAE peid per doliar of iosg and ALAE pald. In grder (o caloulate tha ULAE reseive, we use the
expaciation that appraximalisly half e ULAL s pald 3t the opening of 4 Clalin and the rest during ihe
ramsining fe span of the ciaim. Therefore, the ULAE raserve for repontad oleling is
the selecled ULAT ralic mes the claims-mads oss and ALAE raseres. The ULAE for unrepcﬁﬁzd claims

[

agsociatad with el and ooourenee policles i caloulataed 85 the ULAE ratio spplied against the aurm oF {8}

W

50U of the case reservas and (b)) 100% of the IBNR resarves fur the {ail and occurrenss golicies,

Ceaded Raserves
Exiihit 2 shows thie derivation of ceded reserves basad on the regervg development method and average
daveiopment regsve method, The reserve development r;‘.,e',th'c;-:j applies 8 mserve development fastor,
which equals tne totad raserves divided by the cose reserves, 1o indbvidust Slalm resarves 1o calcuiale the
caded reserve amount, The average development reserve methicd adds the gaverage develepnmm FREETV,
whieh agusly developmient reseives divided by open slaim oounis, (& indvidgus! ogsn Sialim fesanes and
calcyiates the ceded resarve. Selscted uitimate ceded insses are basad oh a8 fudgmental avarage of thase
mrethods. The coded resarves are e sillingle ceded lossss minus the ceded pald {o date, subjact o the

annual aggregate deductinle,

Tail Policy Haserves

Zhindl 14 shows the derbvation of the estimaled (all policy resarves. Theare are o somponeliis 1o thig
aserve: one for claims slready reported under il pelicies and a second for {8NE claima. The reported
claim Habifity resarve (¢ aestimaiad Dy applyia‘,g e devasiopmernt resarve (o case reserva ralio implied Ly our
cizima-made reserve anaivsis sejections (o the case resarves of @i policy ciaims. The IBMNR reserve i3
frctar to dhe tall policy eamed gremum times the sg Hecied central sstimate

Y

agtimated by applving an iIBMR
wiimatm joss ratic. The IBNR factor is 2 funclion of Lawis § Clark's cisims-mada siep fagiors,

iy g

f‘n -’\"(ﬂhl rl 1 m t.m{s"n G u.tu ﬁuff Lo A HARDTNEE Nosnives as of Decombor 3, 20003

Drado Voluwd o of Daiamine S, 25

PR TR I I a4

b TR AT R AR A A

s ealculated ga 60% times
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Leigin & Glark LTO Risk Retontion Sroug, Ing.
MLIRBHNG HOMES

O HEY AND GROSS
¢ EATIMATED UNDESDQUNTRL §

ELQEREDNGTILE

rdan TR

Dty ey of Decamber 31, 2011y

i1} {2}

Toinl Taisl
foss amd LAE Loss ang LAE
Faport Pasarvas a6 of 12751111 Rosereas 83 of 12754111
..... S £ SOOI OO S OO ... PPN, £-::1: 1 £ N

A} Total LEALAE Resgros [Papa 3, Riw (3431 £13,300,344 $13,083, 118

(0 AR NMoseryas {Bxhibil 10 3671,637 521,437
{C} Diverl Reserve Shnnges ' SRR M SHTES0M
P Total gl Loss nrg LAE Roserves: Ay + {38+ () $t4 503,955 47 276758

(€} Caded LrALAE Resarvos [Exhibit 2§ %1,084,860 ¥1.776,088

Fy Tolad Mot Lose ang LAR Rosarnves: I3 « () £43,610,365 £10,806,688
g r 4

NOTES

1. ULAR = unatioonied e adiveimoent arpinns,

2 BLAE 3 pliooaled Ioss adlusimant guDanes,

3. (%) Resgrve adiuslmanis for recently saltlng olaims,
4. % Inchudes adfustmonts for aabsaquant scihdty,

Bilmnmn

Exhiti 1
Fagis 1 of 4

{3

Total
Loss and LAE
Meserves a3 of TR/
Hlgh

31,748,210
$621,4%7
PHTL2 2B

BEEG58 804

£5.526 4538

15,314,598
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Bt 1
Paae 24

Lowis 8 Clark LY Hisk Paomeniion Gangy, 6.

; .3\""}5: IJ{." !'{\\.’!\»LQ

| NET AND GROST
I T el Fr i o p\s a w .- @y P -
“f:‘fiiig-’,:;mﬂ‘m: \-'5 ‘jhgw{i:‘v\ !:w '\\v"’:.:-'w helles ‘-\:{Ew *ﬁ 'R

ALL BT ATE\_@

(fain ag of Dacombar 31, 2014

Tostat
Lozg and LAER

- 2oy
(‘\ e’ = s M
..w,“ﬂ“g‘snk‘m v\. SR ‘..\*vrjvoi Z.

{2 {3}

Tt ot
Loss and LAE Laoas ang LAE
Raoserves as of 12314

R{‘;oc‘::‘i Aoserves gy of Y33HYT Resenves g8 of 12737/441
{A) Yolal LrALAE Rasenes [Page 3, Row (28)) FIRO30.378 315,107 684 20,694,750
{3} VLAE Muserves [xbildl 131 BHY, 384 SO G0N 35818
§O Dhint BResarve Changos™ EBY2 2008 FR¥E 203 ‘53?2,_2'1}3
{33 Toial Direct Loss and LAE Reserves: (4 (B} +{Ch §13,683,888 §18,883,887 51860424
(£} Coded LeALAE Reservas {Exhidl 2 1,003,583 FLE71.863 $EAR003
{1 Total Net Loss and LAR Raesarvas: 0y - (&) $i2,840,473 34,501,563 $1E411480

MOTES

1. VLA s unoliocaiod loss adiustment axpenss.

2. ALAL is nmilosated lose adivstment axpensa,

&, (%) Resuiveg sdiusimants for revently seitled nisims.,
4, ("% inchades adimirdmd for subsegusnt activity,

o

822% fmnu'ﬂ affaotive rate of radurn, The dscouniad low gotingiog assumae o 3.489
baged o0

fihnan

B :jhmunwj-j pondre] astimates agsems o 2.8% apnusl effactive rade of ietarn, L‘*mcgu‘ied High ostmaio: 385U

retrn, These inderes] 1aes are

e inferest rate adiusied o mffact e ovaliability of obly $13.80 in assets i gonerats nvesimant ncoimns,
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Repon

Year

2004
2008
2058
IO0T
2008
£008
2090
2011

Tots!

NLTES:
1. Amounts are gress of daductiie recoveries,

e R Rt

s

Lawis & Clark LTC Risk Retendion Groug, e,
NUIRESING HOMES

“T‘w:’,;.‘..“..'.;'.,'\."!"k.ﬁ!_"}vi}f‘_‘\{‘“ Q\{\{[_‘\ ,;gu\{_\,\r‘ g Sk old

AR AT

"
TN

Cimbrres Muode NoneTal Covarags -
(ke as of Decamber 3%, 20014
{1 {4} {3} {4
Gantral
Total sasa
Ultimate Paid brensrrod Faservas
Loes & ALAR Loss & ALAE Loss & ALAER As of
(Exhibit 4 Ag of Az of 1271357201+
oPeem2l o walEeil EEee L me@
310,763 81948,783 5190760 G
AT3.8198 373,848 373,548 &
1,820,214 1,108,848 1,820,214 510,883
3,100,705 2,853,653 3,085 913 142 888
3.400,00¢0 1,787 887 3,024,448 1,203,483
8,594 547 3,349 017 £.338, 363 2,883 343
10,450,000 8043 874 9,458,875 C 3448702
7,320,000 : .E 1 2 L‘,;‘M E'«“}‘ .4 Gﬁ 854

$33,150,000

$17.428,528

2, Calculations may differ dus o rounding.

) includes adiustiments for subsaque

$29, 843 472

i gotivity,

Miman

542,414,547 -

{8}

Sstimated
Dravealopmism
Raaanas
Ag of
124312041
I -48y

----------------------------------

i‘js

Ralnmiaa

788

SRR

$3,3068.63

Exhib 3

(%}

Esfimated
Haserves
As of
12088201

' :;,.,1.,111,.._._,__{1‘%1 _______

B

¥

20,895
147 553
{477,083
3,545,491
4,407 128
£ 838,475

s.\l\in".:\:.“\r‘\hwrn s‘,

£15, 731,474
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Lawis & Gl LYC Risk Rateniion Group, o,
NLIRGING HOMES

GRUBS OF REMIURANCE afxa's c:-'wa\sﬂwuszss BUSINESS
TRAMAMARE § ELERTEO Y HLEALE
ALl b*MEn |

(Ui oy Of Dlecamer 31, Z0)

i {2} 3 o {5 {8}
Frofimingsy Frag X Bov _
Eatimntad incurrad Setacind pmthing B Mo Lovs
# Fulwe Lous & ALAR Uninets Uidmgle Uitifmta Selgeed
Reapont S Az of L».aad & f«LnE tras b A rs, AR hoas & ALAE Lislrronia
Y530 L PR AR e Aaiab BE O Lass A ALAE
2004 & FIHO,TE3 FIB5.7G3 F252.0277 FUD0 78S 180,763
2005 tH A7 A8 373,018 BA7, 72/ ATIBE RERR S
2008 1 HRP PN T,880.211 4 5408852 1820, 211 4,820,311
ROOT * 3005 03 I EH O 3,100,348 218,74 30955112
ZH08 4 ERtES IO L A "é ‘-’Jvf% M’i 3,886,771 3R88,40% 3.021.458
2006 3 4,444,114 725 0T 3,004,008 5,001,085 3,441,114
AOAG 12 s 472 uvd ;?hi.-’.‘iéa K S A0 A0 4470 8978
e SO [ SRR -1 N &1 I L CBTERANRL L ARG,
Todad 80,4 F40.836,401 $24,357 683 L20.473, 0481 LUB, 481 wi $A0 ) 24,843

MRS
1, AAE by alloeatad inss sdiustiond gxoense.

2. Codunm 1) gounis estimalnd uitlraate GWIP olalms on SxbiDR 7, less SWIF claims 1o dals.

3 includes aiiusimaents for subeaguent activity,

FiRan

{7y

Canirg
sekamted
Lithmate

vops & ALAE

Extibit 4
Page 1 of 2

)

g
TG
L

ioen & ALAR

80 788 $48,783
373,518 373,818
1,820,214 1,825,211
3,100,700 3,200,200
3,104,000 700,000
A4, 788, D4ty 5,158,800
8,000 000 $,800,000
2,400,000 BRSOy
27,408,208 i faa YEG
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2010
2331

o

Lawiy B Dlark 0O Rigk Ratanton &3
MUFDSING HOMED

GRLSIOF R

{{opta oz of Decantbar 37,

GRS AE R

NS L R

‘c: 228
{4 {2 )]

Low Gontr Filgh
(omiaiding fiandinung Crnlinuing
falicing Solicin: JEtvi{Teich:
HIN Sasa JEHY AT IBNP, Caga
Ruatle Ruhio Rt
IR {2 13 Pege |

2,008 {3,008 D600
{2,000 {.000 0040
D.O0% 0,007 Q.000
2,050 0,454 G728
DR HY L0561 G Bai
2008 R R ) [RCHLH
R LHREELY) C.7a0
Rty 0.465% G803y
199 110 {114
Low Contrs HHTEN
Comtnuing Surinulag Santinging
Poiiving Foliolog Paiging
Piitmptg Ll Litimatg
s R ALAR K v&\ 8- MA& _:='.tsm ¢ ALAR
SiEateal B L

SRR \a\ R B EETE T DRt

2044
Jedciict
AROG

07
KAt
ALY
A Y]
2011

ool

PRTES

Beerad

373,810
18331
3090.315
3077 448
4,441,114

4,479,976
RSN

Rl \“\'\, s I\“ﬁ\“-

S50, 128,808

$100,744 £150,75
373,514 aTe. 094
1,820,214 KL eoh

A, 406,798 82,000
3,10, 000 3‘799,990
2,700,000 &,300,000
5.090,000 3000500

,,,,,, PR AL m,,““aff:.‘?.-figiﬂ..

Z21,486 1896 2268 004,780

Y, ALALE s allocalad loss sdjustriond oxponse.
S0 fonhudos adbotmonts e subdeauent astivity,

"\i [ ,.,f"i,‘h Eu

)

NG oninuing
Polinios
eiTae

Lose & ALAE

Agef
O

LA REH G RIR M

Lo
Fakas
UP"“ {:Ev.‘r

19,740

EAcH BY
1B
3,085,043
0081458
638,360

4REL8YH

Gioup, g,

LRI

{5

bon-Continuing

Polioias
Paid

Lors & A‘E.AE

3
A

> 23

1.000.980
0,504,434

AEH

Caendrad
Toiad
uhimw .

Lost % SLSE

o E !
h\.n.:.j.‘.h\.i)‘_ps."."bh:\ DL ST

F184, 749
J75.848
LERR2
3,404,708
B, DU
33,804 507
10, AE8,000

7,875,009,

SAALA

GBI RERLESS

RISLRANGE BABIE - CONTIUING AND NON-COMTINUING
LEG IR AL NATR RSN

{5

Lo

oo diasng

Profigias
Uiimais

Lose & ALAE
Bl

1]

i

G

g

3
:,;}93?,2:443
ABTH, 689
LK ’::‘n,

VTR S T TR R e

40,045,540

iy
Tolsl
liBrnie
basrd SUAE
BRI
12,7460
TR O1G
5,600,271
3 EUR U0
3,705,000
7 "15{'. i8]
209

.

10 4y
i,
- 9 :‘ i!u\\}m

RS
GAE C?QC'-'-_:N

535,798,000

MHHman

B, A0, YO0

o

Cantr

Peticias
Uitlrenta
Loss & ALALR

SAESuRE R

Eyhibk 4
fapqe e g

{T

e

Nan-Continuing  Mon-Cantinuisg

Follcing |
Uliimoie

iy d LAE

Wl BN 04

Rt T

&

<3 O3 £ 4

1,894,807

450,000

F39 Gibia B

3%
4]
G

¢
2,140,600
5,870,020
PTG

F13.070.000
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Fxhibit §

Lawids & Clark LTC fisk Raeteniion Group, ing.
TMURSING MOMES

GROSE OF REIMNSURAMCE BASIS - CONTIMUHNG BUSINESS
*BU?\HM%&“"l:*i‘\‘.‘s}'*"r;?;-%?%@l} SOM METHOD BABED ON EN(‘ZURPW‘T LGS‘;‘:F‘%
. ALL 8TATES '

{Data as of December 31, 2011

{1 {43 ) {43
Bornhueiter
Expeciad nourredt Farguson
Litmate LOsg & ALAER Uitimats
Regor Losg & ALAE Uinraporiad Ay af Loss & ALAE
st B e el O EBE O LGEBRIOG L RERNERE (@
2004 seg2.87v G000 $183,783 160,783
ZOGE §E7,226 G000 373,818 373,816
sl 1,548,637 3.860 1,620,291 1828244
QLT 3 183,349 £.038 3065 813 3,218,734
2008 38987714 1,384 3,021,448 3,268 088
2009 3,684,808 0.167 4,441,114 5,081,385
201G 38988 237 {.334 4478 978 £,810,488
2011 %844 500 0,487 2413388 0 IBBOYZ
Toba $20,473, 091 10,636 631 $33,451,455

1, ALAE Is allocated foas adiustivien aspense.

Z, Codumnn (2) equalz 1 minus the reeiprocal of the seleciad uitimate incurred loas deveiopmant fagiors

from Exhilit 10.

3. (3 rludes adiustrments for subsaguent activity.

Pkl En
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[PPSR iyt it 73 A U S

{1y

Prefiminary

Beianis

Uitimate
Rapar Loxsh & ALAE
Yags

GO0 £180,750
2008 373,818
2008 1,626,214
2007 G 08706
2008 3,004 248
2003 4,728,877
2043 8,724,445
2an TR !E':‘?‘{mﬂ:‘l“
Tutad 04,367 988
'N’;}t\\rm

Eowrta & Cigrs L T0 Nisk Relnmsion Sroup, Ing
NUFISING ROMES

CJN”‘!NU?N(: BUBNESS
Ahtine ]

GADER OF REINGURANGE 24858 -
FRRIRVENEYASRY

ALl ""A-l <'.

D s of Duecsinba: 31, 20140

Fatuhit 8

{3 {3 ¢4} (£} 3 {¥}
R Froauanny X
Buinctud Pealiminnry O Lo Detrended Sevenly
Littirnnie Logs & ALAE Trantded Logs & ALAL Prizjetad
C“a‘ui:-’ oum Bovaeiiy Trand Soveri ¥  Severity Uitimaiﬁ
S LB LGFssleo. LSRR R LA -
2 U8 M43 188 138,756 F1248,488 §rue T
8 74,783 1.378 109,087 135,448 497,236
i1 147,282 1OR0Y 192 864 140, 788 §,548 6372
22 Ta4,21% £.238 175,806% 148 528 3,183,340
pLe) 121548 174 TAE d4g 150,807 4,995, 7Y
24 PRI L D it N 1) e, 348 3,584,008
23 284.21% 1,355 HRTERIE] 174 480 S3.geend
R 1,500 PRVREL 184,000 J '
157 2i01.2867 B0 473,001
ingiicalad Yrond AYEIRER
ZOOE-ROG8 T.0% 2005-2000; 184,572
Frioy Sokeotion: 2.5% 2E Bgd 246
Induniry. 2.5% fior Bolactian: B4R 000
Indusing F145,000
Baimoiad Tramwd £ 5% Eeiocted Savarlty:  $104 000

1. ALAE g pilossbed 088 Sfuaiman axpenss.

Az

it

e

[

& Trond factors ars salusiated as 2 muiliplioslive fuglor uaing the sefgcled trond pbreahinge,
SR reprasents ciaime alesed with an indamnlly payment,
Thes nzdustoy treng and pvaiage sgverily gre baged on Fonos 8o Laen LYC Risk Rutention Gicus, i
5, ) inchities adiustiments for suboogquant polivity,

Bt s

£, anaivals,
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Lawis & Clark LTO Risk Relaniion Group, ine
NUREBING HOMED

GROSE OF REINGURANCE BASIS - CONTINUING BLSHIESS

QLANMS MANE SELECTED ULTIMATE QWIP CLAIME,

OALL STATES

(53

Reportad
{igtms
Az nf

RSO

Exhibit 7

Lwip

RATIO

4848y

| {Data g8 of Dagamber 31, 20111
{ {3 (3} ()
Dgvaicnmant Hindsight
CYYIP Method Maihod
Cialms Ultimate Litimats Selactad
Renart Mg of OWAR Claims GWIP Claims Ultimats
eYeRT L SVAMY (EXOBREL . EOBEEL . CWP Cmms
2004 2 p 2 2
2008 3 5 5 B
008 10 10 11 49
20GT 20 28 2d 22
2008 18 18 25 28
2008 19 14 24 24
G 11 33 32 &3
201 G B it Bt et v
Tolal (42 g3 138 ghers

......

1, Column 14 is & welginiad average of Columns (1) thraugh (30,

2. (%Y ingludes adiustmants for subsequent activity,

Miiiiman

Lok I AR o B o )

s B 02 S T A e

Z5%
Y%
13%
7%
BEY%
25%
28%
28%

24%
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Exndint 4

Ligwin & Coar LTC Rigk fmntion Gromp, ine
NURRING OGS

SR8 OF REIMSURANGE DASIR « CONTIN HUSIMESS

SIGHT.IO R BA
ALl BTATES

{Biatw aw of Oocombar 34, 201y

Gpan Slalms Trangio

L R Age din Mahss FEPRT
L i a4 34 4% ¥
AL 2 Y £ i G G 0
2005 6 2 2 5 Q i s
o085 A ¥ 3 53 2 b
It AR A4 21 18 7 3
piste 3% 25 8 16
R0 o4 2 25
716 57 22
01 B
rhindwighs 1o CWIF Rofig
faapon A St Oppisn ST
—iBBE R £ s ) W™ T S
2004 P.506 G000 N Ko MA S % 3 2
2008 0453 1.000 5000 4.000 M WA 5 Q i
2008 5208 o087 G235 3,500 OB0S i3 Z §
0T 5,80 .88 G884 0443 ZH 3 2
peles) fanl Y 0.8EE T 1§ 2
2003 R SR X L S 11 §8 2
RILG T S 1 57 ¥4
201 B e 18
AR AV B8 81 {505 G425 3,500 N {3
CIDTREIATIDOONML TR R

ey §.4%0 Q.76 DIEC CAGS 1090 180

Prigy .33 0 &0 Q500 £,504 DEMF B B0 0,500 GE0D
Satening 0,980 0.865 3,800 5500 o800 D 650 850G 0.500

MOTRES:

1. avniounte baiow e fine i tha iangls aee Sumulslivg SWIP ot Pedivs asove e Bre in e Wanpie grg fupling fulwe SWIP counta
as 3 prraei of open daim oounts, wish 8 oalpaisied us lilmals OWAP edund « CwilP o data iy Exkiblil 8 ouge 1) + dntn 2ouMS W dain,

2 Fos 3008 s avbanguont, ulilemte CWAR aqusls DWEE o gala piug e open edunats mutitiplied Gy the ssloatad suistinding SWIP fatine,
#OF oUior yEnrs uifnepie QWY o SWID (o date,

3. SWAR ropresenis Slaime gingad with 8 Indsinnity paymenk,

A4, Oty Stnds axciicde Sinima mada (ol polinkan and seawronas policlas,

5. The Bidusliy Legs Tisvaispmen] Posinrs are Besed on Ponce de Loan LTS Risk Rateniion Group, e, ppaiysls.

8. "3 irchptdes sdfestnanii 10F sUBRBGURRt Ballvlly,

T HIHB
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Exiibit 8
Page 1of 2

CLewis & Glark LT Rigk Retendlon Groaup, Ing
NURSING HOMES

GROEE OF REINSURANGE BASIS - CONTINUING BUSINESS
PRELIINARY CWIR CLAN COUNT BEVEL ARRENT
o ALL Q‘E MTE{b ' '

{P2ats g of December 31, 20419

() (<) {3
CWiHE Count Fraliminary
CWIP Count Devaiopmeant Ulimate
Regpor A3z Gf Factor CWIR Count
Lourmer o tmmimost o fFagedl L ABx@
004 @ 1,000 2
2008 & 1.000 &
2208 140 1.000 1
2007 ik 1.040 2
2008 18 1.050 1@
2008 11 1.27Q 14
2016 114 R.078 23
20141 B FAAE ol
Total 77 g3
NI RS;

t, OWIR represents claims ciosed with ap indemnity paymens,

2 CMIE counts excluds tall policies.
3, Includes adiusiments for stlesaduent aolivity,

Miiman
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Faao

Exninil 8
Page2of 2

Lawis & Clark LTC Risk Retention Graug, ing.
PNURSHING HOMES
GROBE OF REINSURANCE BASIS - CONTINUING BUSINESS
CUOIR SLAINS TRIANGLE
ALL GTATES

{Cats as of Decembaar 31, 20113

CWIR Clmms Trisngle
e ge (o Rooths)

A R AR A AL B R L AL LA A S i R A i A R R

YRR

R T TR L AR

Flepoit
Vear
2004
20085
2004
ALY
20G8
008

203¢

VWA A
imcdastny
Prict

Seizcled

Sumulative

NOTES:

o+ Ry

R, AN e s e e - ¥
12 24 : A8 ge {e H4 24
e St S e R sy (RSN . r——

9 Z 2 2 2 Z 2
1 3 & 3 5 B 5
2 S Y 10 44 16
4 ¥ 12 17 24
2 g 18 16
i 7 11
& 14
&

Age to Age Development Trigngle
A fin Manthet

s

e

R Ty CABaEE 8D FR

[ Lo ki

G
3
Sei

1.000 1.000 .80 (REE:
1.000 1.648 NG

1.000 1,000

1478

3.808 16687
2,800 1800
3,000 1333
4,408 1.678
7000 1.671
3,887

208 1.848 1.000 1.000 1.000
(LY 1.0%0 10048 1.000
1,308 1.6350 1000 1.800 10080

£
Lo
s

Roiely; 1.040 1008
1.000 1.000 1.000 1.000

L)
R
Loe)
[N
h Y
[ R
A
e ”"3
"3
]

.,
ks
r D

=
[
e

1. QWi represents claims alosad with an indemnity payment.

2. OV counts axclude gl policies.

4, The indusiry Loss Develogment Factors are based ot Ponce de Leon LTC Rigk Retention Group,
frio. angivels,

4, (" inciudes adiustments for subasguent activity,

HE BT )
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(1)

Paid
L0858 & ALAK

Rapar An o

vger TRi3ifedty
2604 $190,782
R8G5 HERAAT
20048 1,408 514
2047 2,553,083
3008 1,727,007
2008 2268137
201G 2GR 440
201t frnay
Tosal £14. 589,700
HOTES:

Lowis & Clask LTG fisk Retontion Sroup, o,
NURSING HOMES

GROGSE OF RENSURANGE BAGNS - CONTINUIMG BURINEERS

A0SR DEVELGPMENT BETHGRS

CALLSTATRET

{Duin 8% of Dugamiar &3, 20010

vy {3 {d}
Fasfed
Fakd Davaksmm
Lang & ALAE Mg incred
Gavalosrent EHsinate Losy & ALAE
Fauior oo & ALAE B of
Ul £9) 183 §2BIB0NS
£.000 180,783 Bi8g, e
1,400 JrR.B48 R ST
1,000 1,100,618 1,840 244
1RED 3,100,708 3008 013
4487 2088375 3021448
1582 510,674 A4, 144
2844 7.046,624 4,479,973
MRy 45883 007 2ATE U8

1. ALAE 19 oot lose adiustmmnt gxpamtsoe,
2, AU GRdLGE 18l policns,
3. Column {7} in baaed on & weighted svamge of oofumna (3} end &)

4, {*1 $250,000 rolatnd to o cinim ot rexchea i sublinil waa oxsluded frorn Stvaitpment

8, {**} INCIS00Y ACUSHNELS JOr SUBBHEUENE syl

H21, 500,684

wt,

RTINS R A, St S

$40,838,657

Miioan

i) 5}

At Ml

frsrrad I
g & ALAE fmthod
Daveinprgnd UHimeta
Logs & ALAE

{4 x {8}

fvhivit 10

{7}

Prafirinary
Bpimiipd
Lifitrieis

oot & ALAE

130,783

Ryneg
4 B2
3210,740
3280425
5,203,525
8,734 445
4 B97F £33

3

$190,783

3P3A16
1590811
% 400,708
3,084.548
72587
8,724,445
& 527 il

26,230 481

324 357 632
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& Clark LTE Risk Retentinn Group, Inn
MURSING HOMES

'};'

GROGE OF REMSURANTE BASH - CONTHMU Wy BUSINESS
PR LUSEI AND ALY BEVELOPSENT TIARNGLES
‘an.,-., {}T r"‘aT FS

(Data a5 of Opcamber 34, 2071

ot Losses and ALAE Triangie

Eualibit 11

Hapod e LA SRR .
Yaar TR i a)\fé 2 ik T
2004 $1,361 £159,338 $161,245 PR F191.048 310134k £1594,345 GG, 763
2005 IZ5EE 334.42% 372,288 A7 3,550 373 R16 3,816 YRR ALY
2000 fi4, 200 250,138 G441 ,817 BREHIG 208,014 1.502.518
2867 180,834 BE8.273 1,886,971 2,507,384 2,063 053
2o08 188,347 89,097 1988183 4,727 8E7
20045 442,318 1 484,064 .68 137
2O 7 483 2,588.443
LA TR0

Ae 0 Age Dwtajg...maﬁ Trangle

Repoil e Ao fn poathey .

L Y@af..‘uwl“ ‘« PR ‘-:“\u AN \\1‘: i a-,-.._..-‘n--_:)?i{.:‘ .}Qﬁ J'L‘i {“.(H- e A Ii :-; g :6
2004 132.378 1374 1.000 1088 1.090 1,600 {3,687
20086 15,144 1.413 1.003 4 005 1,800
2OE 4.51% 2.211 1.377 1.131% RRR
2007 $.57% 1,448 1,438 14748
2008 4,228 2418 1.238
200% 3,544 1.532
2013 8,745

Whii Avg gig 1823 1487 1.44% 1,074 1000 0,487
frchistry 3,300 1870 WatE 1,140 HAEEH 106

Pricr 5500 1,840 1050 e KR IRGGE 1.000
Sedected 5800 1.540 1350 114G 1.053 1.000 1000
Cumulailve 1622 2817 1,582 P1ET 1050 1008 1,000 1.000
MRS
1. ALAR Is allocatad loss atiustment aXpanss.
2. Ameuns axslude (s policias,
3. The indusiry Loss Davalnpmant Fastors are based o Foncy de Loen LT Risk Ratenticn Group, Inc. analyss.

&, ) includas adiusimanta for subseguant setivity,

L HE Y
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muhi 12

Lewis & Clark LTG gk Relention Group, o,
WERSING HOMES

GR&SQQV”LWSU“AMPFHAW& CONTE: mmcsuuwﬁs
ARSI TER RGLRARD ] RN NGLER,

nLL :rrmna

{2eig a8 of Docember 31, 2041

Adiusted Ineurred Loss and ALAE

Fﬂa-:::\:ﬂ L i | A \mfw‘m-} U N
2004 1,381 228,543 257,688 191,345 161,345 191,348 197,348 184,783
Q00 851,287 AEF, 15 BizL2d 373880 FEAG AR AT 37LE10
PTG 1,801,997 3 A83 ‘E,"ﬁ 748 1,094,533 36621 1,628,211
QY 2022243 1,888,510 £ 548 464 2,044,582 J 065813
2008 4083974 1.918 584 2,584,651 3,021,848

20808 2508,838 2,313,368 4,441,114
0 2,514,504 44788978

20191 4,413,388
AGa 10 Ags Revalppmand Triangie
Foport . SN R LS I N ‘
voar IR el GBI ST RAR
2004 182348 gLt Q748 1,008 1,500 1.500 4.547
2000 0,443 1,220 $.729 1,001 1.0060 1.064
A0 (474 1,780 1.005 {157 1280
2067 {538 10345 R E 1.088
2008 G.g21 1.848 1,018
200G IR 1.824
2010 1.713
Avig, 8,804 1432 ¢.925 1,081 1.003 1.500 0,597
nguskny 1550 1450 1,100 1070 1004 1.000
ey 1.31¢ T a4t 1,408 RELY 1.005 100G 1,000
Satanind 1.280 12640 4408 1,236 1.040 1,000 1,CL0
Cumutative 1.478 1. 6G 1,204 1.092 1 040 1,000 1000 (Brty

.Frifi.ji;f.-:f.ti'.r.
OALAE I8 alivcatod ioss adjusiineni expansa,
2, Tha adjusied incwrred losess ara adjugted usmy the Barguist-Bnerman mathod to raflec
‘J- Amounts exciude 1all yoliclas,

CThes fndustiy Loss Devalopment Fackars are based on Ponce de Leen LTE Rigk Retention Groug, ing, analvsis,
5. {"y Exo ijm 2004,
G, (** inciudss adjusiments for subasquent activity,

{ changas In the case rosorva adeauasy kavel,

Miiiman
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N f..l-; !“J ~t =

Lawes & Charg L

ML

BROSS OF RENSURANCE B

PROJECTED UL%F FEH RFPT‘F{“ ili Ei.

Gxhiiit 13

T3 Risk Reteption Groug, g,
IRSING HOMES

SIS - GONTINDING AND NON-CONTINUING

{Craia

)
ineramental
Calendar aid
—bB PRI MEAE

2508 $108,362
2087 133,014
A 175,428
AN 206,847
2040 326,588

2014 SGR 467
Tota $1.093 488

ALL STATES

Pty

% of Dagamber 31, 201%)°

¥
L

incremeantal
Linilmited
Faid
Loas & M AL

A \Avr\ A\\-vw-n% L A mina

\5‘\%";‘{

388,614 28, 1%
353,839 33.8%
4,228,088 14.3%
1,771,858 11.7%
4,898 412 5.7%
657,311 8,5%

BI7, 875,184
Average Rabo! 18.EY%
Weightad Avaraw [Ratio; B.7%
indusiry: 8.5%

Seigoted ULAE Ratir] %)

T R R AR AV AR 2 i A S A

(&3 Clairns -Made Loss + ALAZ Cose Rﬂscw*&: §12.414,043
{33 Cleime-hade Loss + ALAE Development Regerves 3,308,538
(7 Ooourrenca f Tall Loss « ALAR Gose Rasarves; B4 30
(& Oogurrence f Tall Logs + ALAE Oevalopmeant Raserves B3 281
(%) = {4y w0 ARG R (G (T + (83) ULAL Researve, 824,437
&1%) ULAE fﬂw (G EIVES: 305 887

4

L

3
b}
am
»1;')

¥
ra
¥

ULA iz unaliocatad foss adiustimen

Lines (8) and (8} from Sxhibit t, Page 3
inge (¥} assumes haif of ULAR 15 pald when
Y Inshudes adiustmants for subseguent activity,

it :°>< RIS,

Mithnan

oiaimg are

ULAE Development Resarves. 3

ral gpenead,
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Exhibit 14
Page 1 of 3
Lewls & Clark LTC Risk Rejention Group, e
NURSING HOMES

GROSE OF REMN *J%NQL BASIS - CONTINUING AND NON-CORTHILANG
BT ISR TOTAL T ML, REQERYES

C{R R

Al -::"E.&T

AR AR AR AR

{Dsla s of D'gcambrﬁi‘ 31, 20ty

i < {2} £ {5} ()
‘ . Purchasad Tall Baner e Simbms
LRRRNE n-w\wﬂ‘ﬁ-xﬂ\x-r\*\. ----- '7'7'.“""““"““““f ~~~~~~~~~~~~~~~~~~~~~~~~~~ ;:_‘E";é ~~~~~~ e ‘i‘¢i$s ngi
it houirigd Feasr/e Purchasad Tad Paolicy Resarves
Tall L+RLAE LERLAE 55 of IBNR Raeserves as of
fitfactive an of 2% of 120317201 Devsiopment 88 of 127811801
oewr o Adadiemt o A@lRdy 0 Eem o GResene o dgwtatil o ERERE.
24 $0 $0 $¢ 5C §0 30
2006 ] 0 { & 8 e
2005 0 {1 ] G 3 4
2087 17,047 17,047 g ] 8 g
2008 b 0 & y 3 o
2003 { { G i} i 7]
ARt RS 11,000 2,552 1,368 131,268 135,585
2011 B SR, _\.i;; ‘v.~_-'.-;.._\.-.\....m.u_‘..-..“..{.};.‘. A g ; »;.gng.‘-. T & {
Total 526,098 §28,047 $7.952 $1,383 §154.568 §135,883
MRIERL ‘ :
1, ALAK i pllosated los :‘é L‘S usimenl sapEnse.
2. Coturan (4} from Exnibi § page 2 iz atiocaled o lei effective year on & per clely Basis,

Qo {(B) is froen Exi ibsi 14, Page 3 Column (8 sl
(M Inciydes edivstments for subsaquent sativily,

PCOE P

BT
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Lt
Yont

AR R AR A AR A

2004
206
2006
2007
D8
[
20190
201

Toin

MOTES:

Lowis & Clark LG Risk Retention Sreun, ing,
NURSING HOMES

GROGE OF REINBURANCE BASIS - CONTINURNG ARD NON-CONTINUING

aid
Loas + ALAR

as of
eIk Pl

AR L AR AL AR AR A RS AR

v
AR IA R A LA AR A

528, U8

v

ERIMATRR LM

{Sante a5 of Dacembear 33, 2019)

()

Clyiris-Muds
Devaiopment
i iinae

Ream ve Ratlo

PRARLM AN

{23 (H
Cnat
brsoeysrrezed Hosarves
Losn & ALAFE o of
A% of T3V
LIRBURE @
0 50
7 i
g G
HERAL {
G ]
i g
{i h
— 14 008 2567
$28,047 $2,852

1 ALAE is allocatad loss acfusiment exponsy.

2. Comamn {4 e aqual to [Fxhint 1, Pagae 5, Column (83 / {Exhdil §, Page &,

3.7 Inchutes adjusimaents for subsnasent sotivity,

M lbnan

M4
B
5%
3%
&%
125%
28%
465%

Cofumn {431,

TEEQR AL R HRRE s\t;hmuiil‘iea
ALL STaTER

15y
Davelnmmen
P”Sbi“f‘-‘

&0

&

{:

{

{

)

4]

‘3 ’3- 3

\\1\\\\\‘,\\\!-I-I-I-I.I.I.J.l.“-\\,\-\\\\

$1,560

frihin 14
Fags 2ol

(8}

Tah Roaporiad
Cning Litinais
Loss + ALAR

RUROURNNNG 2 A
B0
Y
¢
W4T
9
¢
ki
12,363
RRARAR AN AT AR AR T AT “\, -
$28.41G
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Lawie & Clak LTO Rish Relantion Sroun, e
MURSING MOMES

GRUBE GF RENSURANEE BASIS » CONTINUING AMD MON.CONTINUING

S R : 3 LT
.s&»&lﬁfo‘m&n‘m\m. F’v‘aw i..st“x ‘mM L\EE‘“?.%E* miﬁh;w‘:‘\

{Date 23 of Decamber 3¢, Z0TH°

4} (2) &) 4 {5 @ s
Tk Tal
Coverigs Cavbrapn Reidive Litibsate
Efadiney Erpitntion Rotg sedive Evatsntivn BNR fpmg Hglo To
SRR . SOTTROOO OO . UOVUNCTUOUOR ... S SN . SO ON ..U | 22,1\ T SO . W
ST Y Q551872000 OREBI2004 f2837204 2,002 B14A% $I80.283
DEQG L2600 /e BB 2000 RIS 3,000 B1A% 15 558
DRARGEAG S DG4 2002 1290 PRE 41.44% ..1.‘{593
UGG 203 1RO 20T Ak SRS

Vet gefaz vy

LHIVER

7. Celumea {8} v the aypacind H3NH ity a8 of (Re ovaiiniion dals relaiive to e pxoosion IR fholar

ge of the Tal Covarags Bifaclive Craty.
2. Celgmn (8) is based on the sentyst cluime-made GHimBlo 085 and ALAE galimats, nw of godydtie rousvinios,
3 () lniudos sdjusimonds for subsoguont selivily,

Mitfiraan

Thil 14
Pape 3 OF R

it

Expaiog
[ Ee
ol L
20
)
13,840
‘E T .a'.\\\.\_: .

$100 388

APP00526



o

-

L g
- TP

L. vr

(LR

LIRS,

a
3

HESE IR TR

@ ARG T arlionalyd B il anjlatey

[
o

3 St 07w GVATY alnimp in dale of o o Shm g o

=

IR () e g

APP00527



2Oy
2008
2306

Ly

[

vt W)

Pt i
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BT o an

e et L LT

Toim A0

41 {45

Hapmit ala
Yoy ooy BT ALY
EE R SRR Se XL LAV U i

2004 FL00,B0
RIRY BERAW
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200
=00s
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APRENDIX B: METHODULOGY FOR NURSE AND ALLIED HEALTHUARE PROVIDER
PROFESSIONAL LIABHITY

{FORMER SOPHIA PALMER BUSINESS)

This Appendix preserts the methodoiogy and assumplions undarlying our caletiations In estimating the
Lnpaid hurses professional cizimy dakiiitias of e former Sophia Palmar Nurses Risk Ratention Groug. ing,
{Sophia Falmer), now part of the Lewis 4 Clark LTQ Risk Retention Groun, Inc. fsliowing the asquisiion of

Sophia Paivipein 2008, Therg gre severs] ressive components we gstimate

1. Groess claims-made polley ressrves,
2. Gross ocouirence polley reservas, and

& Ungliooaied loss adiustment expense {(ULALD} reserves,

The reporiad nurses profassional liability claims to dsie are ail from the siate of Florits, The ceded regenes

are selimaziad 38 2010 since there & no olaims activity that apgeoaches the reinsirancs atiachmant soinis,

Exnibid 1, Pages 1 and 2 deta each of these reserve components on a low, ceniral and high basis doth
undizeolniad and discounted, respeciively. The gross dhmate claime-mada 035 estimales and aonurrencs
foss estimates are dedved n Exhibit 2. Exiibit 3 a?‘gwa the ﬁ,&ﬁmsiﬁfmn of permissible ioss and ALAE raiiﬁ;
hased cn Sophig Paimer's pricing sasumpiions. t:m‘d,u& 4 ﬂw%«m ihe ULAZ reserves, Bxbibit § sumimarizes

thae dats srovided by Sephig Falmer,

Clatms-Made/Ooourrence Policy Rezerves

Exhibit 1 shows the dervation of sstimated resarves a3 of Dacamiear 31, 2011 for both claims-made policies

G oscurrence policisy, Sinoe there are ng reported ciaims {o dats for the clzims-made poiicies, and only

wndful of reponted claims for the oscurrence policies, ihe regerves arg IBNR resarves ior ogirence

, p(:-?i-:;ies Thig is shown on Exhibil 2, Fage t Bornbuetber-Fergusen (BF) incurred method and paid mathod
are used to estimals the ultimatle ioss and ALAE, The incurred BF method ultimate Iosses are the sum ot an

unrepontad Dgs eslimale and he indurred fosses 10 dale, The estimate of unrepored ks g derived by

applying an urnveperied factor 1o the sxpected ultimste 1oss. The expociod ultimats loss 8 estimaled using

the frequency ¥ sevarity meihod, The urreported fasior s darved rom induslry Ings daveiepmeni gatfem,

The paia BF method vilimate 10sses are derived similary

R T e e R e e e 12 e e T T T T Y RN R T YR E e b

P Thave Is 2 posatbifty of pipoiine IBNR clalkuz on the cleims-made poficias, bul we Hink the pessibility is remets

A T T A T T S, e S N T T R T A S R Ry S ey mi Ryt

swix & C.m. K i ‘5‘1':’ ’-lrcs}f Pn ns!q, dproyup, e,
pon Aoty Dvolustion of Less aid Loor Adiisdmon ExXponse Rossivos 3 of Dacomber 31, 2011
F"d“r Woedged Ao Degamibne 3, S0

Anrn g Ay

,.
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ULAE Resorves

Exhiblt 4 shows the denvation of the ULAE reserve. The ULAE reserve s caloviated as & funclion of the
axpecied ULAE o Loss and ALAE ratlo and the estimated Loss and ALAE ressrvas on Exhibil 1, Page 2,
The ULAE to Loss and ALAE ratho fs selectad basad on oolh Sophis Palmer's data and recent industey

BYSIEGSE,

Lawis & DIerh TG fink Metontion Group, s, C iH
Ay aniuara Beaiantion of Loen dnd Lk Aodfuatings Eepoten asirmin ou of Deacaniner 3. 300

Dratay Vatuod s of Deceabioy 31, 2
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Totad i

13

Ny
Rahibit 4
Fage 1o 3
Lawig B Olark LTC Risk Ralention Groug, ing.

NUTSR s Alted Henineare Frovicer P#rofessional Liability

GROGSE, CEDED, AND NET BABIR

RER 2,80,

e Ay

SURMIARY AN BANGE OF SETIMATED UNHSGOUNTIIRESERVES A8 OF Bty

(Dzka as of Drcamper 31, 2011

TS
<=
———

{4 ey
Heimaied Toipl Logs sod AR Resarves se of 328171

AR AT AR A A AR EEUE T I e e R R R Y R

Esfiniato. ey Lo Sedpdent o bigh .
B e s Ly ACIIGUI MO ST SRR s: JEMMER SRR R S R

Toint Loge & ALAE Reserves® 1A) $344, 236 $4GE, 180 $639.860

ULAE Paservas (85 $10.008 343,096 216,036

Loss and LAE Rosarves (OF 2 (A} «Bh WA 2T BAdy 17 F534 BET

Geded Loas & ALAR Resorves'” (U $& &0 50

Tolalh Mol Loty & LAR Ratoeves (B} « (G} - (D) Fagzarz $425,387 $854 347

NOIES:

1ALAL B adoGaioed 088 Bdhusinel 8X0gn s,

2 ULAE i udetlioonisd ows sdfusimant expense.

3% Todal Rossrves aslimatiss and WAL Boggrves sra from Exhibf 1, Page 3 Golumn {8
A4, 00N Aeinaurance govarags spnias only 10 non-Fl nursss

Mitlinan
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Lawis & Clark U10 Risk Radention G, ing.
mMuesa and Allied Heatihonee Provider Froicesion:s LIBDIEY

GRUSS, CEDED, AMND MET BASIS

SUMMAEY AN FANYE SE BETRATEE QNGO TR RERS SRR
{i2pin oo of Dnoember 31, 2044}
1) {23 )

g DY v
Ty

Y

siedt Tolat Loss and 1A% Reperves sz of 1AL

R T —

s L

s 8 iy : 1!‘3 Lo Comniprad
R L N T A I S Y N A D R R R L R e e PR AT A s
Tors 1058 & ALAR Poserves’ (Ak $318,553 $I75,426 TouR, 730
LIEAE Rowsrens® (2 14 7as 18,808 §i7.082

Tolar Dlvood Loss and LAE Rosorvas (B} © a4 » (B $3358, 287 598,151 PRAG.THR

Gadad Logs & ALAE Reserves™ (D6 4] 0 B0
HaLs, 287 £308, 131 FERE.eE

otal Wet Loss & LAK Reserves 1) = {0y - (D)

NELTES

1. ALAE {n aticontad loss adlistmand oxpenag.
2, VLAE i unalioosiad gy sdiosimeni axpensd.
348 Tolol Reserves asifmates and ULAT Rasenas gog basad on the undisooumad amounts from Bxhibit 4, Page 2 Gotumn (8
A, {5y Reigrante covarage anades oy o non-fL surses
8, Sisoounted canbrat gsimales a3sume 2 2.0% annusd effsctive rade of relurs. Dieccunied high aatbnolse asdume

3 55 aonws affactive tade of relumn, The discounted low sslimaias assume 8 3.0% mgn, These inlerest reies are

baasgd on a 3% interast rete adiusted o refient the svallabiiity 6f only $13.50 in 0586l 0 ganersie ivasimen: ncome.
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APPENDEC G ITENS RELATEDR TO THE STATENMENT OF ACTUARIAL OPINIQN

Fogoncilialion {0 Schedule P
Az part of our work 1o support the Statement of Actuarial Ooirlon, wa ndependanily raviswed the ioss and
foss adjustment expense pald and case reserve smounts aesocisied with Schadule . There were mingr

differasnues as compared (0 the data, bul thay are inmaterial and do not affect our opinion regarding Lewis &
Clel’s oss and joss adjustment expense reserve. Apperdix O, Exhiblt 1 detsils ne compariaon.

sk of Material Adverse Deviation

There sre a vadely of riak factors that exposy Lewis & Olark's reserves lo significent varabiiity. | have
identifiad the major risk factors as Lawis & Clark's short operating history, the potential for large maividual
wssey, and the inanclai condition of Lawis & Chark. The potentsl impact of these risi faciors i3 described in
miare detatl in the fellowing parggraphs. The abaence of ofher risk faciors from this Heting does not imply
thaat additional ek factors will not be identified in the fulure a3 belng s significant influsnoe on Lewis &

Clark's resomves,

Lawig & Clark has 2 ralathvely shonl operating history and g refativaly small velume of loes data and has
experienced significant premibum fuchsations in recent historicil coversge panods, Therefore, s loss
expereics iy subject to considaraile variability from vear to vegr due o random flustustion and 3 thanging
miix of ingurads, ang thera s ereased uneartainty i the estimated 3verage and trends that form the basgis
for gome of our actuarial methods, These considerations add o he unceriainty and varizbility inherent In my

aatimates,

The varlabiity of Lewils & Oari’s regarves iz magnified by the exposurs 1 igrge, orultous ioszes within iis
diract and nal palioy limits, The emergancs of individug! lacge osses {or changes in resarves on existing
Gpen claims) could malenally change my estimaiag. The possibiity of sush largs [0s¢as axposes Leawis &

Clark’s ragerves to significant variability,

Lawis & Clark's cariad reseves gra within a reasonable range, howaver other points within the regsonabls
range weould cause surplus o be Delow zero, Theretors | believe that there are sigrificant rigks and

dnsertamties that couid result in materiad advere davighion in the loss and {o3s adjustment gxpense

Fegerves, posgibly by amournts excesding surpius,
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@ financizi condition of Lewis & Clark thus ereales an additional risk factor, My analvsis of resarves
imnlicitly assumes Leowis & Clark is viakie. it is not vialle (e g., due to develupments such as regulatory

gotong, inskiily i maed claim pavments, efc.), rasgrves may be affected in ways thal cannol be guantified

af this ime.

P lleve that the risk faciors ébw&, couphed with the varabity that i :i“ﬂf“'f&ﬂ‘i in any estimale of unpals o3k
and loss sdiusimaent expensg shiigations, could resulf In matgrial adversy devialion from the orrried net
reserve ansounts, By this, | mean thal the probability of such a devistion soourring Is not 3¢ low 33 1o be
remiote, I making this defarmination, | have conaldered a malarial gdverse deviation fo be ons in which the
actual nel unpaid 103es and 08y adjustment expen
e $169 000, This matedaity standard & caual to 5% of Lewis & Clark's slatufory surpius shown on {he
Limbililes, Surplus and Other Funds page of the Annual Statemaent. 0 selesting this materality standard |
considerad sevarsl factors, such gs the polioy imits and coversgay writlen by Lewis & Giark and the amount
of adverse davaioprnent that would result in an dndsusd value in one of the RIS tesls One-Yaar Resarve
Development to Surplue or Two-Yaear Reserve Devalopment o Surpius. My selsction of the materiaiity
standard was basad on the fact that this opinion s prepared for the raguiaiory review of Lawis & Clark.
ORner messuires of mateniality might be used for reserves that are being evaivaied in g different context,

Reinsuranca
& Clark's coded reinsurancs that

Thig pniuadal report in supeort of this opinion includes 2 summary of Laey
is or could b meterial o Lewls & Clari's seded loss and loss adjwtrwm EXRRNES ISERIVeS g of

Deacember 31, 2011 Lewis & Clark nas representad that the summary Is matadally scourate and complats,
znd that Lewis & Qlark has defarmined that these contrasts armcﬁzﬂ be acoounted for @5 rensurance under
stalutory aceounting principies, The assessment of whether a reinsurance sontract muats the regulrements
for reinsuraneg acoounting o 3 manggement and aceounting dacision. As such, | axprass no opinfon ag 1o
whsther Lewls & Clark's cedad relnsurance oontracts maeet the reguirements for reinsuranas sooounting,

Rased ¢ reprasentations made by Lewis & Clark's managemand and its desoription ¢f iis nedad and

asauwmnad relnsursnse, | am ool awaee of any reinsursncs trensaciion that eithar has been o shicuid have

Bean accounted for as retroaciive relnswrance or 8s Tinanclal relnsirance {defined as sontractua
arrangements thel do not includs ransfer of both Hming and uraierwriting risk),

Previewed Lewis & Clark's caded reinsurange nalaness 25 shown in Schedule # of Lawis & Clark’s Anhual

Statemnent. There ars ne material reinsurance recovarablos on paid iesses that are ciassified as over 50

- \
‘ R 4‘. An o

W BEE Y TR
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A AR A AR A RS A

&8 exoead the camed nef resarve Dy gn amount greagter
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daya past due. Furthar, Lf}s‘ﬂ,“b Ciark has rapresented thal It knows of ao uncollectible refnsyrance
ssesiung and ne disputed reingurance balsnces, | have relied on Lowis & Glark's essesament of the
potential for uncolientible reinsurancs as Lewiys & Clark has more extenahve knowiedge of and 3 Cioser
relationship with s reingurars. | am not awars of any reinsurance that Lewis & Clark treated ag collastitie

but should have reated as uncoliegiibie,

Basad on the infermation citad abiova, niy apinion on the loss and oss adjustmant expense reserves net of
cedad relnsursnce assumes hat all caded reinguranoe s valld and collectible. | have parformad no
sdditonal ravisw of the soliectiility of Lewis & Clark's relnsirance and am expressing no opiGn on ihe
fingncial condition of ity reinsurars | am not skl {0 lurther 8588es the polential for ungotiantible relnsuwrance
without parforming = substantial amount of additional work beyond the scope of my review. | have not
andicinated any contingent linbilities hat could arlss i the reinsurers do not mast thely abiigations o Lewis &

Ciari as reflecied in the daia and other sm’ rmation provided o me,

RIS Ratics

The hooked reserves oraate axceptional valites Iy the RIS tesis One-Yesr Resarve Developmaal io Surplus
aried Fwo-Year Reserve Developrent io Burpdus. Pald and incurred iosses have been higher than expectaed
during the past year due 1o signiflioantly Ingdequals oase resarves gt Dacember 31, 2010 and exceplionally

migh [oss ratins that wers generated by three insureds that were non-renewsd during 2011,

Mathods and Assumptions

Stanting December 31, 2011, Lawis & Clark began oarrving unpaidt olal resarves on a discounted basls In
ancordence with medified GAAP gocountng practices prescnbed by the Mavada Dhvigion of Insurance,
Furthar, ihe 1068 expetience reizted to threg noreransweyd insurads wag exoiuded rom wy 088
developmen, claim fraguency, and claim severity analysis. Thess insureds ware renewsad without tai

roversne and | avaluaiad ihe runaff of thelr pending claims separatsly.

DHhey Disclosures

Diggouniing

Pevaluated the lose and ioss adiusiment expense reseives on 3 discounted basis with regard {0 the tima
vaiue of money. Lawis & Clark has represeanted that it reduces it reserves o refledt distounting, In

estimating Lowis & Clark's discounted ioss and loss adiusiment expense reserves, Lewis & Clark ussid an

o e A AN A B I R b T T TR T T e s e e e 4 el e i i e el e e el e S e m S tm e

Ll

PR P, W e e anm b IO LA
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annual effective balore Income tax Infores rate of 3.0%. The 3.0% intarest rate was providad (o me &y
Lewis & Glark and is hasad on §s portfolio returns. Lewis & Clark seizciad the interast rale Decsuse Lewis &
Clark had grealer miliarily with is current investiments, itz investment policy, and the potential investmant

refurng of ity asast portfofie. | am notl sbie 1o aesees the reasenableness of the salented interest rate without
performing a substantial amount of additional work beyond the scope of the assignment. Ag such, | sxpress

10 oRinion on the approoriatensss of the interesd rate,

The armouni of discount delermined by Lewia & Clark 28 of December 34, 2611 s 8903 000 on a net baais,

of appraximately 8.4% of the garisd net reserves.

Risk Margin

Lewig & Clark hag represented ihat the reserves do not include an axpiicit risk margin.

Satvage and Subrogstion

Lewis & Clark has reprasented that its tolal camded reservas are net of anticipated salvage and subrogation
recovenss, Lewis & Clark hes not quantifisd salvage and subrogation recoverable in the Annusi Statement,

Uniderwiiling Fools and Associalions
Lewia & Clark has representad thal # does not parlicinate in pools and atsaciations.

Ashastoy ard Environmental Exposure

Fhave reviewed Lewis & Ciark's exposura o asbesios and environmental elalms. In nty apinion, there is a
remats chance & matavial iabilty, slince ne claims have been reporied o dale and Lewis & Ciark wiites only
fong-term oare professicnal ability coverage, which does not typically experience thess ypes of cigims,

Extended Loss and Expense Reserves

Lewis & Clark has represanted that # does not provide sxtended loss and expenss coverage within
professional babilty claims-made conlracts and therefors camies no extended loes and expense reserves.
Condractual Liability for Senvice Qontrscts

Lewls & Clark has representad that & does not provide contractual Babillly coverage for service coniracts

{vehicles, appliances, sig).

e AR R = T e s iy Ayt g e
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Loss Adiustment Expenges

The o3 sdjustmend expense reserves carriad by Lawls & Clark include provisions for 3! {oss adjusiment
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Az of February 28, 2012
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LAS VEGAS, NEVADA, THURSDAY, SEPTEMBER 15, 2018, 11:19 A.M.

(Court was called to order)

MS. OCHOA: Good morning, Your Honor. Angela Ochoa on

behalf of the defendants Robert Chur, Steve Fogg, Mark Garber,
Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall,
and Eric Stickels.

THE COURT: Thank you.

MR. OGILVIE: Good morning, Your Honor. George
Ogilvie on behalf of US Re Corporation, Uni-Ter Underwriting
Management Corporation, and Uni-Ter Claims Services.

THE COURT: Thank you.

MR. WIRTHLIN: Good morning, Your Honor. Brenoch
Wirthlin on behalf of plaintiff.

THE COURT: Thank you. We have two motions today.
The first is the Uni-Ter motion to dismiss the negligent
misrepresentation claim of the third amended complaint. And
then we have the Chur motion to dismiss the first amended
complaint. Let’s take the Uni-Ter motion first. I’'d like to
argue all of Uni-Ter and then all of the Chur motion before I
rule on both.

Mr. Ogilvie.

MR. OGILVIE: Thank you, Your Honor. Before I
commence, Your Honor, let me compliment you on your choice of
law clerks. I met --

THE COURT: Do you know Mr. Cameron?
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MR. OGILVIE: I met him as a -- when he was a
first-year law student and I tried to hire him when he was a
second-year law student.

THE COURT: Well, I got him. I got lucky.

MR. OGILVIE: As the Court indicated, this is the
Uni-Ter Underwriting Management Corporation’s motion to dismiss.
I know that the Court reads everything and is pretty familiar
with --

THE COURT: You know, we do, but I -- I don’t want to
cut you off, either.

MR. OGILVIE: No, but I'm not going to belabor the
factual background is what I was going to indicate. I will
certainly get into the legal arguments. But just as a summary
of the factual background, the receiver for Lewis and Clark
brought five causes of action against the individual directors
represented by Ms. Ochoa. That is the first and second claim
for relief.

The third claim for relief is the one that is being
challenged by this motion today, that is negligent
misrepresentation, purportedly committed by Uni-Ter Underwriting
Management Corp, which is a sister corporation to Uni-Ter Claims
Services Corp, which is named along with Uni-Ter Underwriting
Management in the fourth claim for relief. And then the fifth
claim for relief is solely against US Re Corporation, which I

also represent.
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Both Uni-Ter Claims Services Corporation and US Re
have answered the complaint, and the only matter in dispute
prior to moving forward with, as it relates to my clients,
before we move forward with this litigation is the motion
currently brought by Uni-Ter, what we refer to as Uni-Ter UMC,
but I may just refer to it as Uni-Ter. And in that reference
I'm only referring to Uni-Ter Underwriting Management Corp as
opposed to Uni-Ter Claims Services Corporation.

So, again, the only claim for relief that is being
challenged by this motion is the claim for negligent
misrepresentation brought against Uni-Ter UMC. As we stated in
the motion and in our reply brief, the basis for the motion is
that the allegations of negligent misrepresentation are
essentially superseded by the claims brought by the receiver
against the individual directors, and that is that there was no
justifiable reliance on the part of the company Lewis and Clark,
which is a risk retention group.

And as I get into the facts and -- the facts and the
law kind of intersect as -- as we go through an analysis of the
motion. We have indicated in our moving papers the allegations
set forth by the receiver, the plaintiff, against the individual
directors, which, as we indicate in our reply brief, essentially
plead them out of an allegation of negligent misrepresentation
brought against my client, Uni-Ter UMC.

And we indicated, cited, the -- the Sprewell versus
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Golden State Warriors case out of the Ninth Circuit which
indicated that a plaintiff can plead himself out of a claim by
including factual allegations contrary to the factual elements
of his claims. And Uni-Ter’s position in this motion is that

the receiver has done exactly that.

And we have cited the -- the allegations set forth in
the third amended complaint, which -- which are entirely
contradictory and completely negate any claim against -- against

Uni-Ter UMC for negligent misrepresentation on the basis that
the allegation set forth by the receiver in the third amended
complaint indicate that there wasn’t any justifiable reliance,
which is one of the elements of negligent misrepresentation.

And when I say justifiable reliance, it’s Jjustifiable
reliance on behalf of the board of directors of Lewis and Clark
which, and this is jumping ahead a little bit, but as I say, the
facts and the law intersect in this argument. It’s important to
point out, and it’s set forth in the briefs of all the parties,
there isn't any dispute as to the composition of Lewis and
Clark.

Lewis and Clark is a risk retention group that is
comprised of individual long-term care facilities. So the
long-term care facilities get together and form this risk
retention group for which Uni-Ter was essentially the manager.
And -- and this gets to one of the arguments made by -- by the

receiver that there can't be any imputation of the knowledge of
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the board to the company.

Well, let’s just examine what the company is. I mean,
as I said, Lewis and Clark is comprised of these long-term care
facilities. They are the members of this company. And in this
instance it is a corporation, so they are the shareholders.
There aren't any other shareholders other than the members which
are the long -- long-term care facilities. Each one of these
long-term -- well, each member of the board is a representative
of these facilities.

So getting away from the law, because sometimes we
cherry -- lawyers cherry pick pieces of cases and -- and make
legal argument and just focus on whether there is -- there can
be imputed to the company the knowledge held by the board. And
if we look at it just in common sense in this instance, when we
have information provided to the board, and the board is
comprised of members or representatives of the shareholders, and
the shareholders are the only members of the company, who are we
talking about? We’re talking about they're all the same. There
isn't any division between directors and shareholders.

THE COURT: Well, there -- there is a legal
distinction, though, is there not?

MR. OGILVIE: No.

THE COURT: Even -- even --

MR. OGILVIE: And that gets to the sole actor rule

that is cited in our reply brief. And that states that when
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there is -- when the corporation and its agents, in this case
the agents being the board, are indistinguishable from each
other, there is a uniform, for purposes of the law, the parties
are the same. You can't distinguish between the corporation and
its board because they are all one and the same.

And that comes straight out of the USACM Liquidating
Trust case cited in our reply brief that shows that there is no
difference between the board and the shareholders such that any
information provided to the board is imputed to the shareholders
because the board is comprised of the shareholders. So it is --

THE COURT: Well, the shareholders are individual
entities and the board is individuals, and that’s what I meant
as far as the distinction.

MR. OGILVIE: Sure. Okay.

THE COURT: Okay. That’s what I meant.

MR. OGILVIE: I see what you mean, but there is no --

THE COURT: Because it’s the entities that are the
members, and then there are representatives of those who I
assume were the Chur group.

MR. OGILVIE: Let me -- let me draw a distinction.

THE COURT: Please.

MR. OGILVIE: We don’t have a board of directors here
that -- of a -- of a large corporation that is -- whether it’s
publicly held or privately held, it doesn’t really matter --

THE COURT: And --
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MR. OGILVIE: -- where you have --

THE COURT: -- I don’t understand. Were the -- the
individual members of the board of directors also principals of
the members, or are they independent?

MR. OGILVIE: No, they weren't independent, and that
was the distinction that I was going to draw.

THE COURT: Okay.

MR. OGILVIE: There aren't any third-party independent
board members here. They are all selected by the individual
members, the shareholders, the long-term care facilities.

THE COURT: Okay. That’s what I had thought all
along, but I'm sorry your argument confused me on that this
morning.

MR. OGILVIE: I'm sorry.

THE COURT: Thank you for clarifying that.

MR. OGILVIE: I'm sorry. So the board of directors,
and there isn't any dispute about this, the board of directors
is comprised of representatives of the shareholders. They are
selected by the individual shareholders.

THE COURT: Right.

MR. OGILVIE: And, you know, for instance, there is
the Oneida (phonetic), which is represented by the -- by Mr.
Stickels, who is the board member which is being sued. So
Oneida is the long -- it’s just an example, but it’s the same

for all of them. Oneida Health is one of the long-term care
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facilities. It chose Mr. Stickels to be its representative on
the board. He’s on the board. He’s being sued as a board
member.

So there is no distinction between the board and the
shareholders in that the shareholders all have representatives
on the board. So that gets to one of the rules that is the
exception to the adverse interest exception, that is argued by
the receiver in opposition to our motion. And essentially when
we look at the adverse interest exception in that information
relayed to a board or another agent can’t be imputed to the
corporation, again, there is a wvast difference to independent
directors receiving information and perhaps acting on their own.

And, again, the Nevada Supreme Court case, Amerco,
indicated to some very limited exceptions to that adverse
interest exception. And, again, the -- the general agency rule
is that information related to an agency is imputed --
in-running to an agent is imputed to the agency, is imputed to
the corporation. What receiver, the receiver has relied upon is
this limited exception, the adverse interest exception.

And as the Supreme Court, the Nevada Supreme Court
stated in the In Re Amerco Derivative Litigation, these are --
it’s a very limited exception. 1It’s stated that the exception
is very narrow, and it only occurs in a narrow exception of
cases in which there may be outright theft, looting, or

embezzlement of the -- by the director or the agent against the
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interests of the corporation.

We don’t have any allegation. We have an allegation
of gross negligence, but we don’t have any allegation in this
instance by the receiver against the individual directors that
they were somehow feathering their own nest by this gross
negligence. And that’s Uni-Ter’s position.

THE COURT: And instead they pled a deepening of the
insolvency.

MR. OGILVIE: Correct.

THE COURT: Right. In lieu of.

MR. OGILVIE: Well, in lieu of feathering their own
nests? No, I don’t believe so. Again, what we have is the --
the member facilities being represented by their -- their
representatives on the board of directors, and any action taken
by that board of directors to the detriment of the corporation
is going to be a detriment to the facility that they represent.
They are a principal of that facility. So they're only hurting
themselves if they were taking some action. And the Court
pointed out a deepening of --

THE COURT: Or failing to act.

MR. OGILVIE: Or failing to act. Okay. And any act
or omission. The Court mentioned a deepening insolvency.
That’s only if --

THE COURT: 1It’s collateral.

MR. OGILVIE: Yes. If -- if the deepening insolvency

10
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hurts Lewis and Clark, it hurts each one of the members. So
there isn't an action taken, and there isn't any allegation that
the individual directors were pocketing money by their acts or
omissions. And so what we’re left with is the only -- the only
benefit that would inure as a result of this act or omission
would be to their own facility.

But by definition of the facts of this case and the
composition of the risk retention group, any act or omission
that hurts Lewis and Clark hurts the individual members. So
there isn't an allegation that there was an adverse action or
omission taken by the individual board members that would
benefit anybody. They just simply failed to act or acted
improperly.

So the adverse interest exception which is cited by
the receiver doesn’t apply. Even if it did apply as we argued
and as I -- as I already set forth, there is no distinction,
factual distinction here between the board and the -- and the
individual shareholders such that the sole actor rule would take
this out of the adverse -- adverse interest exception.

The other argument that the plaintiff has made in
opposition to the motion to dismiss is that it is generally
understood, and certainly Uni-Ter doesn’t dispute the fact that
a party can -- a plaintiff can assert alternative claims for
relief, but that’s not what we have here. An alternative -- a

classic claim for alternative relief or alternative claims for
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relief in a commercial context would be a claim for breach of
contract and breach of the implied covenant of good faith and
fair dealing.

Both claims rely and are founded upon the same set of
factual allegations and it’s just a matter of whether or not the
-— the breach that’s described in the factual allegations arise
to a level of, okay, the defendant satisfied the letter of the
contract, but didn’t satisfy the -- the spirit of the contract.
Or, alternatively, that the breach, the allegations of breach
that are described in the factual allegations rise beyond that
to actually constitute a material breach of the letter of the
contract. That’s alternative pleading.

What we have here is entirely inconsistent pleading.
And as I said under the Sprewell versus Golden State Warriors
case, plaintiff has essentially pled itself out of the
allegations against Uni-Ter for providing purportedly inaccurate
and unreliable information to the board of directors. And we
cited in our moving papers several of the allegations. And I
just want to focus on a few of them for purposes of the argument
today.

The allegation in paragraph 122 of the third amended
complaint states despite this knowledge, and, again, it’s the
knowledge of the information provided by Uni-Ter, the board
failed to exercise even a slight degree of diligence or care

with respect to accepting the information and recommendations
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provided by Mr. Elsass and Uni-Ter UMC and failed to verify
whether this information was accurate and whether the
recommendations should be adopted.

And then the -- in paragraph 145, and they qualify
paragraph 145 on information and belief. But I -- I think it’s
fairly apparent, and I think it’s very apparent, that that
qualification is -- is misplaced. Because the allegation is on
information and belief, the minutes of the October 5, 2011,
action taken by the board demonstrate that the board was
well-aware it was not receiving accurate and complete
information from Uni-Ter.

Well, the receiver, the plaintiff here, has the
documents. They -- they see what the minutes of the October 5,
2011, meeting state. And in the receiver’s allegations, those
minutes demonstrate, in paragraph 145, the -- the plaintiff
states that those minutes demonstrate that the board was
well-aware it was not receiving accurate and complete
information from Uni-Ter.

Whether or not they pleaded on information and belief,
this is the allegation that the receiver is stating, that those
minutes that the receiver is looking at indicate, demonstrate
that the board was well-aware it was not receiving accurate and
incomplete -- or it was not receiving accurate and complete
information from Uni-Ter.

And let me also digress for just a moment. This is an
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instance that the facts demonstrate that there was an order of
liquidation entered by Judge Gonzalez on February 28, 2013,
three and a half year ago. That order of liquidation, and its
attached as Exhibit 1 to the third amended complaint, in
paragraph 3 of that order of ligquidation it says that the
receiver is hereby authorized to collect all the property, all
of the papers, all of the documents.

And so the receiver, for three and a half years, has
been in possession of all of the property, all of the documents,
all of the -- the board minutes. So this isn't a situation in
which there is a -- an alternative claim for relief because the
plaintiff is somehow deprived of the information necessary to
assert the factual allegations against a defendant. The
plaintiff, the receiver, for three and a half years has been in
possession of all of the documentation that support.

Now, I read in -- in the receiver’s opposition to the
individual directors’ motion to dismiss that through the actions
of the board it -- it may not have all the documents that it
needs to support its claims. But what we do know from the
allegations set forth, and they are very precise in the
documentation that is in possession of the -- of the receiver,
and which the receiver based its allegations, it is very precise
in -- in the documentation and what that documentation shows as
it relates to the allegations against the board of directors.

And that is set forth and summarized in the receiver’s
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supplement to the opposition of the individual directors’ motion
to dismiss which the receiver filed on September 8th last week,
a week ago today. And if we go to page 4 of that opposition, it
-- it states -- actually, if we start at the bottom of page 3.
The receiver states, however, below is a brief summary of the
information supporting the claims as set forth more fully in the
complaint and incorporated by reference herein.

And all of this information as the receiver states and
as I reviewed the -- the -- and compared the allegations
summarized in its opposition to the individual directors’ motion
to dismiss with the third amended complaint, all of the
information set forth that I'm about to cite the Court to is
included in -- in the third amended complaint.

And the receiver states, for example, as of the end of
2011 there was an overwhelming amount of information that
clearly showed that L&C’s, Lewis and Clark’s, financial
condition was in peril. The information available to the board
at that time showed a rapid and drastic increase in loss
reserves, reports of inadequate reserves requiring repeated
capital infusions in late 2011 and early 2012, high loss
rations, drastically decreasing realized premiums, absence of
any adjustment of premium rates, implementation of a new
underwriting philosophy that would result in a 35 to 40 percent
drop in premiums, and a drastically decreasing company surplus.

Had the board properly informed itself of the
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financial situation of L&C, it would have known the following,
which include pertinent items from the information available to
the board at that time. These are not on information and
belief. The allegation is that the board had this information,
and the allegation is made based on the receiver’s collection of
all the documents since 2013 that established these allegations.

And the receiver then goes through one, two, three,
four, five, six, seven bullet points of information that the
receiver has in its possession. Oh, I'm sorry, seven, eight,
nine, ten, eleven, twelve pieces of information, documentation
that was supplied to the board either by Uni-Ter or by the
commissioner of insurance saying don’t rely -- you don’t have to
rely on the information that Uni-Ter is providing to you.

This is the commissioner of insurance saying for this
reason, this reason, and this reason, your company has real
problems and you need to take immediate action to -- to avert
the financial disaster that eventually occurred.

And this is the most important part here. The
receiver goes on to state that the board had all of this
information from Uni-Ter and from the Department of Insurance,
and -- and then states if the board saw and reviewed all of this
information as alleged, they were grossly negligent in not
taking immediate corrective action by at least 2011, for
example, by raising premium rates.

Alternatively, if the board did not review or
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understand this information, they were grossly negligent by not
taking action to inform themselves of the factual condition of
L&C.

So what we have, Your Honor, is based on the
receiver’s collection of all the documentation related to L&C
back during the relevant time frame, the receiver has alleged
that for all of these reasons, all the documents that it cites
in those 12 bullet points which are taken directly out of the
third amended complaint, that the receiver had possession of
these documents, knows that the board had that information, and
is saying either the board failed to take action after reviewing
it and was grossly negligent for that reason, or the board
failed to review that information and was grossly negligent for
not reviewing it.

So in essence, the board -- the receiver says -- is --
is saying this company died and the board of directors are
responsible and, Uni-Ter, you're responsible. Uni-Ter, you
brought a knife to the fight, but the board shot the company.
There is no way that there can be an allegation that survives
that Uni-Ter bring a knife to the fight constitutes the -- the
basis or the reason for the corporation dying.

The board of directors, as alleged by the receiver,
either took the information and disregarded it or didn’t look at
it. Either way, it’s grossly negligent and the actions -- and

those acts or omissions supersede any conduct by Uni-Ter UMC in
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providing purportedly inaccurate or unreliable information. And
for that reason the receiver has pleaded itself out of a claim
for negligent misrepresentation asserted against Uni-Ter UMC.

THE COURT: Thank you, Mr. Ogilvie.

In order to -- for the comfort of the Court, I need a
five-minute recess. We started at 9:30 this morning. And I
don’t want to cut you off, so we’ll be in recess for about five
minutes. Thank you.

(Court recessed at 11:50 a.m., until 11:56 p.m.)

THE COURT: And your opposition, please.

MR. WIRTHLIN: Thank you, Your Honor. At the outset I
think -- I think it’s important to point out that Uni-Ter is
correct that the Court is required to take the allegations of
the complaint as true for purposes of the motion to dismiss.
This complaint does state that L&C, Lewis and Clark, relied
justifiably on Uni-Ter. That is what this complaint states.

And really essentially what Uni-Ter is arguing is that
under its, and I don’t think there would be any dispute,
self-serving interpretation of the facts, they don’t believe
that it’s consistent with the other claims. But really what
this complaint says is that there was some wrongdoing on
multiple parts. And absolutely those claims, we believe, it’s
our position, can go forward for the reasons that we mentioned
in our briefing which I would incorporate in the argument here.

But the complaint does state that Uni-Ter -- excuse me, that
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Lewis and Clark justifiably relied on the board -- excuse me,
Uni-Ter.

What I want to get to preliminarily is the -- a couple
of things that I think kind of permeate their motion that show
that it’s not appropriate for a motion to dismiss. They cite in
their motion and rely pretty much exclusively for the -- for
their conclusions on the facts in the case of Safeco, a Ninth
Circuit unreported decision. That was a case with some pretty
important distinctions to the case here.

There had been a trial and I think that that is a key
issue that is presented both in the pleadings and in Uni-Ter’s
argument today, they're essentially arguing facts. They are
asking this Court to take into account facts that are not in
that complaint, well outside of the complaint, and make factual
findings that are up to the -- that are within the scope of the
jury’s determination.

The other thing is the Safeco case involves plaintiffs
who are individuals, so there’s no issue regarding imputation.
The motion doesn’t really raise that, so we went into that. And
that gets us quickly to the adverse interest exception. Nevada
law does state that this is a narrow exception, absolutely. We
100 percent agree with that. However, there are no -- there are
no magic words that are required for this exception to apply.
It’s a result of a factual determinations that are made, which,

again, is improper for Uni-Ter to ask this Court to make the
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determination on a motion to dismiss.

But just going down that road a little ways, Lewis and
Clark would obviously request leave to amend if the Court found
that there were magic words. But I don’t -- I don’t think that
the case law that they cited, that we cited, as well, that we
brought to the Court’s attention requires that. What the case
law says is -- and, again, I think an important distinction is
that Uni-Ter focuses a lot on whether there was a benefit to the
board’s actions to the board. That’s not the analysis. The
analysis 1s whether there was a benefit to the company.

And we alleged -- plaintiff alleged claims against the
board for gross negligence, the individual directors and
officers, and as the Court rightly pointed out, deepening the
insolvency. And that’s critical because that claim basically
says that the -- the corporation, the company was kept alive a
lot longer than it should have been to its significant
detriment.

And we actually have case law, we cited the Shacked
(phonetic) case out of the Seventh Circuit that addresses that
specific issue with that specific claim and concludes in many of
the same issues that we’re going on in this case loss of
millions of dollars, loss of positive investments and assets.

It states —-- the Shacked court stated that these all, guote,
aggravated reserves insolvency in no way can these results be

described as beneficial to reserve.
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Same thing that we have here. Clearly the board,
according to the complaint, was grossly negligent, they deepen
the insolvency of the company, and that cannot in any way be
said to benefit Lewis and Clark, and, in fact, that’s why we’re
here, that’s why receivership was appointed.

In a separate context, and I think this goes to kind
of the common sense aspect of it, and as the Court pointed out,
there are legal distinctions between, you know, the company,
individuals, managers, separate legal entities, and that’s why
we have sued the individual directors. And --

THE COURT: That brings -- that kind of begs the
question, which I think I directed to Mr. Ogilvie or I heard
from his argument, is can you maintain causes of action for
negligent misrepresentation against Uni-Ter at the same time you

maintain a cause of action against the individual board members

for gross negligence? Do you have to choose a remedy?

MR. WIRTHLIN: Your Honor, I don’t think that you do
have to choose a remedy, particularly at this point. We’re at
the -- we’re at the motion to dismiss stage, and I think that
what -- jumping ahead to address that issue, Uni-Ter argued,
well, this is kind of like a situation where you have a motion

or a complaint that states a breach of contract claim and a
complaint that -- and also states a claim for unjust -- or for
good faith -- breach of covenant of good faith and fair dealing.

I think a better analogy here is the receiver is
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coming in. We’re finding out what happened. Obviously, that'’s
the purpose of a complaint, find out -- of a lawsuit, find out
what happened, make those allegations, go forward, let the --
let the jury, or the judge if it’s a bench trial, make those
factual determinations. A better analogy, I think, is a
complaint where you have a claim for breach of an oral contract,
and also a claim for breach of -- or rather, I'm sorry, not
breach, but unjust enrichment.

Because ultimately, yeah, there may need to be a
decision to be made. But for purposes of that complaint going
forward, the fact of the matter is the Court is required, for
purposes of a motion to dismiss, to take all factual allegations
as true. The fact finder is not. The fact finder, the point of
the fact finder is to figure out what happened.

And it’s absolutely possible that the jury in this
case says, well, actually, we think the board did justifiably
rely on Uni-Ter, Uni-Ter is liable. It could go the other way,
as well. Again, we —-- our position is the adverse interest
exception applies. We think that’s a factual determination that
would be inappropriate for Uni-Ter to ask this Court to resolve
on a motion to dismiss.

But we think with the adverse interest exception
applying, because the board’s knowledge or lack of knowledge
cannot be imputed to the plaintiff, which is a separate legal

entity, that we are allowed to go forward with those claims.
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It’s possible that the jury determines the board justifiably
relied on Uni-Ter. 1It’s possible that they find that they
didn’t. But those claims can go forward at this point.

And, again, under Nevada law, if that adverse interest
exception applies, and we submit that it does, and that with the
claims that we’ve pled against the board and against Uni-Ter,
those -- those are not mutually exclusive claims because of that
interest, the adverse interest exception. But even if it was,
that -- that jury determination can be made, and we’re allowed
to go forward with those alternative pleading claims.

One issue I would like to point to, as well, is the --
the sole actor exception. I think there has been quite a bit
discussed with respect to the distinct legal entities and
factual issues that were raised. And I believe that the
statement was made there’s no factual distinction between these
entities and the individual board members.

Your Honor, we would submit we would disagree with
that. We would submit that is an issue for trial, an issue of
fact. These individuals wore multiple hats. And that’s not
uncommon, necessarily, but it certainly prevents a motion to
dismiss when what we’re asserting is a claim that the -- that
Lewis and Clark justifiably relied on these individuals
depending on which hats they were wearing. Very factually
intensive, inappropriate for a motion to dismiss.

I wanted to hit a couple of other highlights. Other
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courts in related context have held, and I think the quotation
is so good, with the Court’s indulgence I would read it out of
the Clark case that we cited. Regardless of whether the alleged
wrongdoing was intentional or merely negligent, the knowledge of
officers’ and directors’ wrongdoing cannot be imputed to the
corporation because those officers and directors’ control over
the corporation prevents it from learning of the misconduct that
it’s injuring it.

And I think from a practical standpoint it’s important
to remember Uni-Ter 1is not saying they didn’t do anything wrong.
They're just saying somebody else may have done something wrong,
too, so let us out on the chance the jury decides that, you
know, there was no justifiable reliance.

Again, the jury could go either way on that issue.

And they're welcome to argue that to the jury or a motion for
summary judgment i1if they deem that appropriate. But on a motion
to dismiss, Your Honor, we would submit that is inappropriate.
If the Court has any other questions.

THE COURT: I don’t.

MR. WIRTHLIN: We’ll rest on the pleadings.

THE COURT: Thank you.

And the reply, please.

MR. OGILVIE: Your Honor, I think the identification
of this exception to the general rule of agency is -- 1is

enlightening. And that is the adverse interest exception such
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that the board or the agent, the board member or the agent had
an interest, interest, that was adverse to the interests of the
corporation. And there isn't any allegation here that such
adverse interests exists.

There’s only an allegation that the board members
essentially failed to satisfy the business judgment rule. They
-- there’s no allegation of self-gain. There’s no allegation of
gain to the individual shareholders that those board members
represented. There’s simply an allegation that they grossly --
were grossly negligent in the performance of their duties.

There was —-- there isn't any adverse interest in that
they were stealing money or embezzling or -- or doing something
to benefit a third-party that they somehow had a relationship
with. And that’s what the adverse interest rules is intended to
apply to. That is the exception that the Nevada Supreme Court
is referring to to the general rule of agency where information
that is related to an agent is imputed to the -- the
corporation.

And that is why the Supreme Court said there are --
that it is a very narrow exception, and that is why the Supreme
Court referenced embezzlement and theft. There had to be more
than they acted in a way that didn’t benefit the corporation.
Maybe they did, maybe they didn’t. They certainly -- the
allegations certainly are there that the board members acted in

a way that didn’t benefit the corporation.
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But Uni-Ter submits that that is not enough to satisfy
the adverse interest exception because there wasn’t some
ulterior motive. There isn't an allegation that there was some
gain by this such that the interests of the individual board
members were adverse to the interest of the corporation. And
Uni-Ter submits that that is required in order to find that
exception.

THE COURT: Thank you, Mr. Ogilvie.

So the first motion is submitted. ©Now the motion on
behalf of the individuals, Ms. Ochoa.

MS. OCHOA: Good morning, Your Honor. I just wanted
to make sure that I complete the record. There was some
statements about that all the board members were shareholders
and -- and one isn't. Dr. Carol Harter, she is not a
shareholder. I just want to make sure that the Court doesn’t
think that I knew something and I didn’t disclose it. But
that’s -- that’s just the facts.

Just to make sure that everybody is all on the same
page, this is my motion to dismiss and I'm seeking relief for
the dismissal of the third amended complaint. I know when we
stated this journey it was to dismiss the first amended
complaint, but along the way the plaintiff filed a second
amended complaint.

And so we took a look at that and we tried to

supplement the record with what was changed, with in the
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citations from the motion, the first initial motion, to what
would have been changed in the second amended complaint. And in
doing so, the second -- the supplement, the first supplement
doesn’t have every single citation that was in the motion or the
reply. It has only the things that were changed.

So if -- so, for example, from the first to the second
amended complaint, the exhibits were not changed, so I did not
reflect that in that supplement. So I just wanted to make sure
the Court is aware of that.

And then the third amended complaint was filed, and by
the time the third amended complaint was filed, there was no
changes from what we had previously cited in the record, so
that’s kind of where we are today.

So as to the meat of the motion to dismiss, it’s
really based on two things, that no reasonable person could
interpret plaintiff’s allegations to support a claim for gross
negligence, and that the statute of limitations had passed. The
complaint was supposed to be filed by September 2014 based on
the allegations made in the complaint that was filed in December
of 2014.

So as to the first, the first issue, I know the
plaintiff claims that negligence is an issue for the jury, but
all of the case law that we -- that we cited in support of a
dismissal of a gross negligence claim was at either a motion to

dismiss stage or before the issue went to the trier of fact. So
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that does mean that it is within the Judge’s province to decide
whether the claims can support gross negligence. And we found
that the -- that the rule is if no reasonable person could find
that there was gross negligence.

So, you know, I know the complaint is over 200
paragraphs. It’s filled with exhibits. So I don’t want to, you
know, go over every single fact that supports that my clients
actually looked at the information, discussed it, asked for more
information, and then ultimately made a decision. I think
that’s definitely within the Court’s ability to go through all
of that.

But I just want the Court to, if they haven't already
decided, think about a few things that were alleged in the
complaint, and that’s this ideal that my clients are liable
because they weren't informed, they were misinformed, they did
not timely act, and they took the wrong actions. So under the
case law, my clients cannot be liable for anything other than
being uninformed. You know, this idea that they were
misinformed, they're entitled to rely on what their experts
advise them. So it’'s --

THE COURT: 1Isn't your argument that if they exercise
any degree of care, a gross negligence cause of action can’t --

MS. OCHOA: Right.

THE COURT: -- be maintained?

MS. OCHOA: And on top of that, when you look at the
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actual facts, it does show that they received information, that
they processed it, they talked about it in these minutes, it’s
reflected in these minutes. They asked questions, they
discussed it, and they finally made a decision one way or
another. So that -- that’s -- we contend is sufficient to be
more than -- more than they -- they fulfilled their requisite
duty of care.

Then the other issue is this idea that my clients
could not justifiably rely on Uni-Ter. When you look at the
facts, this -- this risk retention group was created in 2004.

It was going along just fine, and then in 2010 they were advised
by the Nevada Division of Insurance that they -- they had some
problems.

So from 2010 through 2011, they did things. They
tried to -- they tried to increase -- increase commissions for
their insurance agents to bring in more business, to bring in
more policies. They sent out -- they -- they allowed for audits
of the claims to see what was going on. And eventually, and it

wasn’t long after that, in September 2012, they were the ones

that asked the Nevada Division of Insurance to put the risk
retention group into rehabilitation.

So they did all these kind of acts to help the -- the
plaintiff. So my point is there was no -- there was nothing to
trigger them to say, oh, I shouldn’t rely on Uni-Ter. At least
it’s not alleged in the complaint.
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So this gets me to the last issue, which is that the
statute of limitations had -- had lapsed in September of 2014.
And the first time we came around to this case, the allegations
were basically my clients did all this bad after September of
2011. The first amended complaint was expanded so that my
clients did all these bad acts in like 2009, 2010, 2011.

So it wasn’t really an issue the first time around,
but now it is an issue because under the catchall statute, the
statute of limitations is four years for the plaintiff to have
brought an action. So by the pleadings in the complaint, the
plaintiff claims that in September of 2010 they wrote a letter
to us to tell us that our -- that the risk retention group was
in trouble, and this all stems from acts done in 2009, which was
the inclusion of some multi-operation groups.

So according to the math and the discovery rule, that
would mean that the plaintiff was supposed to bring their
complaint by September of 2014. They brought it in December of
2014. We submit that that’s untimely and it should be
dismissed.

THE COURT: Thank you, Ms. Ochoa.

The opposition, please.

MR. WIRTHLIN: Thank you, Your Honor. Our first
argument is on the negligence issues. And I'm just going to
quote from the Nevada case law, Nehls v. Leonard, 97 Nev. 325.

Quote, in Nevada issues of negligence and proximate cause are
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considered issues of fact and not of law and, thus, they are for
the jury to resolve, end quote.

I think that, if I remember correctly, and if I'm
wrong I'm sure I’11 be -- opposing counsel can correct me. But
I don’t believe they cited any binding Nevada case law authority
that -- that shows any kind of exception, particularly here
where gross negligence is alleged.

And I want to clarify this. It’s my understanding
this motion only relates to the gross negligence. This Court
has already found that deepening the insolvency is a -- is a
valid claim. But after the prior motion to dismiss on the
negligence issue --

THE COURT: Well, I think I said it was collateral to
negligence or gross negligence.

MR. WIRTHLIN: Correct. Correct, Your Honor. And I'm
sorry.

THE COURT: And this motion is directed only as to the
gross negligence.

MR. WIRTHLIN: Okay. Thank you, Your Honor.

THE COURT: That’s the way I understood it.

MS. OCHOA: Right.

MR. WIRTHLIN: Okay. And I say that because we —-- we

went back through and, at what we understood to be our

direction, to go back through and -- and look for those
allegations that, if we could find them, would raise -- rise to
31

APP00596




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the level of gross negligence. And we looked at the case law
and it certainly is a standard that we -- that we had to look at
and amend the complaint.

And, frankly, I am glad that we had that direction
from this Court to go do that. We went back through more
thoroughly. Obviously, there are a lot of documents in this
case. There are documents we don’t have. But we were able to
find some pretty significant issues with respect to gross
negligence. We have alleged those. I don’t want to rely on our
pleadings in the complaint, but in particular those letters.
Particularly that 2011 letter.

And I did want to clarify one thing. If I -- if I
heard the individual defendants’ counsel correctly to state that
we, Lewis and Clark, had written them a letter, it was -- and
maybe that’s -- maybe I misunderstood, it was actually the
Department of Insurance that wrote that letter and -- and sent
it to those individual defendants and said, you know, in
September of 2011, you’ve got some —-- some real problems here.
That was a culmination of a lot that had happened.

And in our complaint we give more background back to
2009 on some of the things that had happened, but that doesn’t
necessarily mean that that’s -- negligence began then. And not
only that, I would like to point out that what we’ve got here is
negligence that was -- that was kind of taken continual -- on a

continual basis culminating in a receivership being appointed,
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that didn’t happen until 2012.

So even under that standard, we would submit that the
discovery rule would apply here and the facts that we allege are
much later than the 2009 background information we provided.

The other thing is I think that before we even get there, Judge

Gonzalez’s liquidation order answers the question conclusively.

So I guess I would -- unless the Court has any questions, I rest
on the pleadings.

THE COURT: Thank you.

And your reply, please.

MS. OCHOA: Just a short issue. I didn’t really bring
it up in the reply because I didn’t think it was that big of a
deal, but, you know, the quote that negligence is only in the
province of the Jjury is just -- it’s just not quite right. It'’s
been a long time since I've looked at that case law that was
cited. But we all know negligence is made up duty, breach,
causation, damages.

Duty is always -- always dismissed, 1is a basis to
dismiss a negligence claim. And that’s absolutely within the
jury’s —-- the Judge’s discretion. So, you know, it’s not quite
accurate that negligence is always within the trier of the
facts’ ability.

THE COURT: Thank you both.

All right. Both matters are now under submission. We

have the Uni-Ter motion to dismiss the negligent

33

APP00598




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

misrepresentation cause of action and third amended complaint
under 12 (b) for failure to state a claim, and then we have the
individual defendants’ motion to dismiss the third amended
complaint with regard to gross negligence.

I'm going to deny both motions at this time for the
following reasons. I'm governed by 12(b) (5), and that’s if the
plaintiff can state a claim for which relief can be granted, I
have to assume all of the facts in the third amended complaint
are true. And so I can't determine the quality of the facts at
this point. I would -- in order to grant the motions that have
been brought, I would have to determine whether or not there was
justifiable reliance by Uni-Ter, and justifiability is a factual
issue.

With regard to the board, I’d have to determine
whether or not they exercised the correct degree of care. And I
understand the argument very clearly, that any exercise of care
exempts them from a gross negligence claim. But at this point
at least, only based upon the third amended complaint, they
stated a claim for which relief can be granted.

Now -- and that’s with caution to the plaintiff. It
may well be after some discovery that that gross negligence
cause of action is going to go away. But at this point you’ve
stated a claim, so I'm not going to dismiss the complaint, the
third amended complaint with regard to that.

And I am very appreciative of the quality of briefs
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all around because this is a fairly new issue for me. I had to
spend a lot of time to get up to speed on the nuances of the
collective insurance groups. But they’ve stated a complaint for
which relief can be granted finally.

With regard to the statute of limitations argument
raised by the board members, the statute of limitation argument,
the liquidation order for receivership established deadlines and
statutes of limitation, and I find that that supersedes for the
purpose of the receivership. So for that reason, that argument
is rejected.

And Mr. Wirthlin to prepare the orders. Make sure
that your opposing counsel can review and approve to the form of
those orders.

MR. WIRTHLIN: Certainly, Your Honor. Thank you.

THE COURT: And thank you all.

MS. OCHOA: Thank you.

MR. OGILVIE: Thank you, Your Honor.

(Proceedings concluded at 12:22 p.m.)

* Kk kx x %

35

APP00600




CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-ENTITLED
MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

Julie Potter
Kingman, AZ 86402
(702) 635-0301

s
/\ud,u_, &('D{u )

-:.I\ULIERTITER
TRAMSCRIBER
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UNI-TER UNDERWRITING MANAGEMENT CORP.’S MOTION TO DISMISS
NEGLIGENT MISREPRESENTATION CLAIM OF THIRD AMENDED COMPLAINT

was made on the following counsel of record and/or parties via the Court’s electronic filing

system as follows:

George F. Ogilvie III, Esq.

James W. Bradshaw, Esq.

Jeffry S. Riesenmy, Esq.

McDonald Carano Wilson LLP

2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102
gogilvie@medonaldcarano.com
jbradshaw(@mcdonaldcarano.com
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Attorneys for Defendants

Uni-Ter Underwriting Management Corp.,
Uni-Ter Claims Services Corp. and U.S. RE Corporation

Joseph P. Garin, Esq.

Angela T. Nakamura Ochoa, Esq.
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9900 Covington Cross Drive, Suite 120
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jgarin@lipsonneilson.com

aochoa@lipsonneilson.com

Attorneys for Defendants/Third-Party Plaintiffs

Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut,
Barbara Lumpkin, Jeff Marshall, and Eric Stickels

and by depositing a true and correct of the same via U.S. Mail, postage prepaid addressed as
follows:

Jon M. Wilson, Esq.

Broad and Cassel

2 South Biscayne Blvd., 21% Floor

Miami, FL 33131

Attorneys for Defendants

Uni-Ter Underwriting Management Corp.,

Uni-Ter Claims Services Corp. and U.S. RE Corporation

/s/ Adrina Harris
An employee of Fennemore Craig, P.C.
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LIPSON NEILSON, P.C.

JOSEPH P. GARIN, ESQ.

Nevada Bar No. 6653

ANGELA T. NAKAMURA OCHOA, ESQ.
Nevada Bar No. 10164

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

(702) 382-1500 - Telephone

(702) 382-1512 - Facsimile
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com

Aftorneys for Defendants/ Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,
VS,

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT
CORP., UNI-TER CLAIMS SERVICES
CORP., and U.S. RE CORPORATION;
DOES 1-50, inclusive; and ROES 51-100,
inclusive, ,

Defendants.

Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara
Lumpkin, Jeff Marshall, and Eric Stickels by and through their counsel, Lipson Neilson,

P.C. hereby file their Motion for Judgment on the Pleadings, pursuant to NRCP 12(c).

111
111
111
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Case Number: A-14-711535-C

Electronically Filed
8/14/2018 4:33 PM
Steven D. Grierson

CLERE OF THE COUE !:I
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CASE NO.: A-14-711535-C
DEPT. NO.: 27

ROBERT CHUR, STEVE FOGG,

MARK GARBER, CAROL HARTER,
ROBERT HURLBUT, BARBARA
LUMPKIN, JEFF MARSHALL, AND
ERIC STICKELS’ MOTION FOR
JUDGMENT ON THE PLEADINGS
PURSUANT TO NRCP 12(C)
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This motion is based upon the attached memorandum of points and authorities,

the pleadings and papers on file with this Court, and any oral afgument this Court may

allow at the hearing on this motion.
DATED this WE’“ day August, 2018.

LIPSON NEILSON, P.C.

HEYIP
By: h‘j 2/3
Joseph P. Garin, Esq. (Bar No. 6653)
Angela T. Nakamura Ochoa, Esq. (Bar No. 10164)
9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89148

Attorneys for Defendants/ Third-Party
Plaintifis Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels
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9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512

O o 3 N n b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

NOTICE OF MOTION

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that counsel for
Defendants will bring the foregoing ROBERT CHUR, STEVE FOGG, MARK GARBER,
CAROL HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF MARSHALL, AND
ERIC STICKELS’ MOTION FOR JUDGMENT ON THE PLEADINGS PURSUANT TO
NRCP 12(C) on for hearing before the above-entitled Court, on the _1_?_ day of

September , 2018, at the hour of 900 4 m. in Department 27, of the

Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada, or as soon thereafter

as counsel may be heard.

DATED this "

“Yay of August, 2018.

LIPSON NEILSON P.C.

By:

Yy

Joseph P. Garin, Esq. (6653)

Angela T. Nakamura Ochoa, Esq. (10164)
9900 Covington Cross Dr., Suite 120

Las Vegas, NV 89144
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com

Attorneys for Defendants/ Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels
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MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION
Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert

Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels (collectively, the “Directors”)
are former directors of Lewis & Clark, LTC Risk Retention Group, Inc. (“L&C"), a risk
retention group for skilled nursing facilities that is now in receivership. Plaintiff is the
Commissioner of Insurance for the State of Nevada, as L&C’s Receiver. Plaintiff filed
this lawsuit against the Directors for gross negligence and deepening insolvency.

On January 27, 2016, the Directors moved to dismiss Plaintiff's claims. The
Court granted the Directors’ motion, but allowed Plaintiff to file an amended complaint.
After Plaintiff filed an amended complaint, the Directors once again moved to dismiss.
On September 15, 2016, the Court partially denied the Directors’ motion to dismiss,
holding that Nevada’'s business judgment rule did not protect against claims of gross
negligence (which the Court also held Plaintiff had adequately pled), but that deepening
insolvency is not a separate cause of action. The pleadings closed and discovery
opened, with one remaining cause of action — a claim against the Directors for gross
negligence.

When the Court decided the Directors’ motion to dismiss the amended complaint,
the 2003 version of Nevada Revised Statutes (“NRS”) 78.138" was in effect and the
Supreme Court of Nevada's 2006 Shoen decision (which relied on Delaware case law)
was viewed by many as holding that Nevada’s business judgment rule did not apply to
claims of gross negligence. See, Plaintiff's Opposition Brief, filed January 15, 2016.

After the Court decided the Directors’ motion to dismiss the amended complaint,
the Nevada Legislature retroactively amended NRS 78.138. This June 2017
amendment makes two things clear. First, directors of a Nevada corporation cannot be
personally liable unless they engage in intentional misconduct, fraud or a knowing

violation of the law. Second, case law from other jurisdictions, such as the Delaware

I'NRS 78.138 is the statutory codification of the “business judgment rule.”

Page 4 of 12

APP00610




Lipson Neilson, P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512

w» Rk W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

case law cited in Shoen, cannot supplant or erode the protections of NRS 78.138.

The Nevada Legislature has spoken: directors of a Nevada corporation cannot
be personally liable for any conduct short of intentional misconduct, fraud or a knowing
violation of the law. Gross negligence is not intentional misconduct, fraud or a knowing

violation of the law, and the Directors are entitled to judgment on Plaintiffs sole

remaining claim.

Il. PROCEDURAL HISTORY

On December 23, 2014, Plaintiff sued the Directors for gross negligence and
deepening insolvency. The Directors moved to dismiss these claims on the bases that
(a) NRS 78.138 required intentional misconduct, fraud or a knowing violation of the law |
for personal liability to attach; and (b) deepening insolvency was not a cause of action.
On February 25, 2016, this Court dismissed the gross negligence claim without
prejudice and held that the claim for deepening insolvency was derivative of the claim
for gross negligence and not a separate cause of action.

After Plaintiff filed an amended complaint, the Directors once again moved to
dismiss. O'n September 15, 2016, the Court partially denied Directors’ motion to
dismiss, holding that Nevada's business judgment rule did not protect against claims of
gross negligence and that Plaintiff had adequately pleaded a claim for gross negligence.

Thereafter, Plaintiff filed a Second Amended Complaint and the operative
complaint, the Third Amended Complaint. On October 21, 2016, the Directors filed their
Answer. The case is set for trial in August 2019.

lll.  LEGAL STANDARD

Nevada Rule of Civil Procedure Rule 12(c) allows any party to move for
judgment on the pleadings “after the pleadings are closed but within such time as not
to delay the trial.” Nev. R. Civ. P. 12(c). Such motions are “designed to provide a
means of disposing of cases when material facts are not in dispute and a judgment on

the merits can be achieved on the content of the pleadings.” Duff v. Lewis, 114 Nev.
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564, 568, 958 P.2d 82, 85 (1998) (citing Bernard v. Rockhill Dev. Co., 103 Nev. 132,
135, 734 P.2d 1238, 1241 (1987)).

A district court must decide a Rule 12(c) motion based solely on the pleadings.
See Lovelock Lands v. Lovelock Land & Dev. Co., 54 Nev. 1, 7 P.2d 593, 594 (1932).
If matters outside of the pleadings are presented to the court, “the motion shall be

treated as one for summary judgment and disposed of as provided in Rule 56..." Nev.

R. Civ. P. 12(c).
IV. MATERIAL FACTS NOT IN DISPUTE

1. L&C was a Nevada corporation formed in and around 2003. Third

Amended Complaint, §] 30.

2. L&C’s Articles of Incorporation filed on December 15, 2003 states in
pertinent part that, “[t]he personal liability of the directors of the corporation is hereby
eliminated to the fullest extent permitted by the General Corporation Law of the State

of Nevada, as the same may be amended and supplemented.” Articles, attached

hereto as Exhibit A.
V. LEGAL ARGUMENT

Directors and officers of a Nevada corporation cannot be personally liable for a
breach of fiduciary duty unless the breach involves intentional misconduct, fraud or a
knowing violation of the law. NRS 78.138. Plaintiff does not allege intentional
misconduct, fraud or a knowing violation of the law. Rather, Plaintiff merely alleges the
Directors were grossly negligent in taking or failing to take certain actions as members
of the L&C board. Even if all of Plaintiff's allegations are true (they are not), gross
negligence cannot support a claim for personal liability against the Directors. Therefore,
the Directors are entitled to judgment as a matter of law.

1. A Brief Legislative History of NRS 78.138

In 2001, Nevada’'s Legislature decided it wanted to “win business” from
Delaware. To do so, the Legislature provided more protections to directors and officers
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of Nevada corporations. 2001 Legisl. History for SB 577, pp. 6-8 (Senator James
remarking on Nevada's business laws and offering a substantial additional feature to
make Nevada attractive in limiting liability to breach of fiduciary duty and the breach
arising out of intentional misconduct, fraud or knowing violation of the law) (attached
hereto as Exhibit B).

During a May 22, 2001 Committee Meeting, Michael Bonner said he believed
Nevada could be more attractive than Delaware by being more predictable and
enhancing liability protection. /d. at pp. 16-17. During a May 25, 2001 Committee
Meeting, the Committee Members of the Senate Committee on Judiciary further
discussed the importance of increasing the protections of directors and officers and also
considered the use of “or” instead of the final version of breach of fiduciary duty “and”
finding of intentional, fraudulent conduct. /d. at pp. 131-133. (A lobbyist from the Nevada
Trial Lawyers expressed his concern regarding the use of “or” versus “and.”) Ultimately,
the Nevada legislature rejected that consideration and required that personal liability
would only attach when there was a breach of fiduciary duty and intentional or
fraudulent act, giving every potential director or officer a greater sense of predictability.
| In 2006, the Supreme Court of Nevada decided Shoen v. SAC Holding Corp.,
122 Nev. 621, 137 P.3d 1171 (2006). The Shoen decision was important for a number
of reasons, but one passage is particularly relevant here: “With regard to the duty of
care, the business judgment rule does not protect the gross negligence of uninformed
directors and officers.” Id. at 1184. Many interpreted this passage, which cited the
Supreme Court of Delaware’'s Aronson decision for authority, as holding that NRS
78.138 does not protect Nevada directors and officers who were grossly negligent and
breached their fiduciary duties.

In June 2017, dissatisfied with the Nevada courts’ interpretation and application
of NRS 78.138, the Legislature amended the statute, declaring that:

1. It is important to the economy of this State, and to domestic corporations,
their directors and officers, and their stockholders, employees, creditors and
other constituencies, for the laws governing domestic corporations to be clear
and comprehensible.
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2. The laws of this State govern the incorporation and internal affairs of a
domestic corporation and the rights, privileges, powers, duties and liabilities, if
any, of its directors, officers and stockholders.

3. The plain meaning of the laws enacted by the Legislature in this title,
including, without limitation, the fiduciary duties and liability of the
directors and officers of a domestic corporation set forth in NRS 78.138
and 78.139, must not be supplanted or modified by laws or judicial
decisions from any other jurisdiction.

4. The directors and officers of a domestic corporation in exercising their duties -
under NRS 78.138 and 78.139, may be informed by the laws and judicial
decisions of other jurisdiction and the practices observed by business entities
in any such jurisdiction, but the failure or refusal of a director or officer to
consider, or to conform the exercise of his or her powers to the laws, judicial
decisions or practices of another jurisdiction does not constitute or indicate a
breach of a fiduciary duty. NRS 78.138, attached hereto as Exhibit C.

(Emphasis added).

2. NRS 78.138 precludes monetary claims against directors and officers

absent intentional/fraudulent acts or a knowing violation of the law.

When the language of a statute is plain and its meaning clear, courts must apply
the statute as written. Leven v. Frey, 123 Nev. 399, 403, 168 P.3d 712, 715 (2007). As
amended in 2017, NRS 78.138 could not be clearer:

1. The fiduciary duties of directors and officers are to exercise their respective
powers in good faith and with a view to the interests of the corporation.

3. Except as otherwise provided in subsection 1 of NRS 78.139, directors
and officers, in deciding upon matters of business, are presumed to act in good
faith, on an informed basis and with a view to the interests of the corporation. A
director or officer is not individually liable for damages as a result of an act or
failure to act in his or her capacity as a director or officer except under
circumstances described in subsection 7.

7. Except as otherwise provided in NRS 35.230, 90.660, 91.250, 452.200,
452.270, 668.045 and 694A.030, or unless the articles of incorporation or an
amendment thereto, in each case filed on or after October 1, 2003 provided
for greater individual liability, a director or officer is not individually liable to the
corporation or its stockholders or creditors for any damages as a result of any act
or failure to act in his or her capacity as a director or officer unless:

(@) The trier of fact determines that the presumption established by
subsection 3 has been rebutted; and

(b) itis proven that:
Page 8 of 12
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(1) The director’s or officer's act or failure to act constituted a breach
of his or her fiduciary duties as a director or officer; and

(2) Such breach involved intentional misconduct, fraud or a knowing
violation of law.

8. This section applies to all cases, circumstances and matters unless
otherwise provided in the articles of incorporation, or an amendment thereto,

including, without limitation, any change or potential change in control of the
corporation.

(Emphasis added).

In short, NRS 78.138 states that in every case filed after October 1, 2003 (this case was
filed in 2014), a Nevada officer or director “is not individually liable ... for a breach of his
or her fiduciary duties ... unless ... such breach involved intentional misconduct, fraud or
a knowing violation of law.” /d. The term “gross negligence” is not even mentioned in

NRS 78.138.
3. NRS 78.138 Applies to Plaintiff's Claim for Gross Negligence

Prior to the 2017 amendment to NRS 78.138, the Directors moved to dismiss
Plaintiff's gross negligence claim on the basis that NRS 78.138 requires intentional
misconduct, fraud or a knowing violation of the law for personal liability to attach.

The Court declined to dismiss Plaintiff's gross negligence claim, citing to the
Supreme Court of Nevada's 2006 Shoen decision, which in turn cited Delaware law for
the proposition that “the business judgment rule does not protect the gross negligence
of uninformed directors.” /d. at 1184.

Before the June 2017 amendment to NRS 78.138, some debated whether Shoen
conflicted with the statutory protections afforded under NRS 78.138. With the June
2017 amendment to NRS 78.138, the Nevada Legislature purposefully ended that
debate.

Since June 2017, other District courts have also concluded that a Nevada officer
or director cannot be personally liable for anything less than fraud. See, e.g., In re |

Parametric Sound Corp., 2018 WL 1867909 (2018). Similarly, this Court in In re
Page 9 of 12
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Newport Corp. Shareholder Litigation, 2018 WL 1475469 (2018), recently applied the
statutory protections of Nevada’s business judgment rule as written, and as the

Legislature intended.

4. Lewis & Clark’'s Governing Documents do Not Create a Lower Level of

Liability

None of the exceptions to the protections afforded under NRS 78.138 apply here.
NRS 35.230 concerns liability of a corporation’s directors when judgment of ouster is
rendered; NRS 90.660 concerns the sale of a security; NRS 91.250 concerns liability of
principals and agents with respect to commodities or investments; NRS 452.220 and
452.270 concerns liability surrounding cemeteries; NRS 668.045 concerns with liability
for bank officers and agents; and NRS 694A.030 has to do with liability for the unfair
use of information. Here, Plaintiffs only claim is that the Directors were grossly
negligent in acting or failing to act as directors of L&C, a risk retention group.

Additionally, nothing in L&C’s Articles of Incorporation expands director liability.
In fact, the Articles of Incorporation filed on December 15, 2003 do the exact opposite:
“The personal liability of the directors of the corporation is hereby eliminated to the
fullest extent permitted by the General Corporation Law of the State of Nevada, as the
same may be amended and supplemented.” Articles, attached hereto as Exhibit A.
111
111
111
111
111
111
111
111
111
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VL.

This Court had held that deepening insolvency is not a cause of action and the
Nevada Legislature has now confirmed that the Directors cannot be personally liable for
allegations of gross negligence. Accordingly, Defendants Robert Chur, Steve Fogg,
Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric

Stickels respectfully request the Court grant this motion and enter judgment in their

favor.

e
Dated this | day of August, 2018.

LIPSON NEILSON, P.C.

By:

CONCLUSION

Joseph P. Garin, Esq. (6653)

Angela T. Nakamura Ochoa, Esq. (10164)
9900 Covington Cross Dr., Suite 120

Las Vegas, NV 89144
jgarin@lipsonneilson.com

aochoa@lipsonneilson.com
Attorneys for Defendants/Third-Party

Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b) and Administrative Order 14-2, | certify that on the |4t
day of August, 2018, | electronically transmitted the foregoing ROBERT CHUR, STEVE
FOGG, MARK GARBER, CAROL HARTER, ROBERT HURLBUT, BARBARA
LUMPKIN, JEFF MARSHALL, AND ERIC STICKELS’ MOTION FOR JUDGMENT ON -
THE PLEADINGS PURSUANT TO NRCP 12(C) to the Clerk’s Office using the
Odyssey E-File & Serve System for filing and transmittal to the following Odyssey E-File

& Serve registrants:

E-Service Master List
For

Attorney General's Office

Eroad and Cassel

~Cont@et: ‘ Email. -
Jon M. Wilson - o jwilson@broadandcassel.com
Yusimy Bordes ' ybordes@broadandcassel.com'

Fennemore Craig, P.C.

i Contact L . Email

- Marilyn Millam : o mmillam@ag.nv.gov

Employeé of LIPSON NEILSON, P.C.

Page 12 of 12

APP00618



EXHIBIT “A”

EXHIBIT “A”



_—

DEAN HELLER

Secretary of State

206 North Carson Street
Carson City, Nevada 89701-4299

(775).684 5708 o o
Website: secretaryofstate.biz Fﬁ‘ EB # (L

0~-2003

: DEC 15 2003 _ _
Artncles of lncorpé' ' | . wgomRor o
(PURSUANT TON i £ DEAN HELLER, SECRETARY OF STATE _

. ABOVE SPACE IS FOR OFFICE USE ONLY” \{(,'3"[

Important; Read attached instructions before completing form.

| , q
"m0\ SF QLA LT < Qs &M Glnd L
2 Resident Agent l}CRtJOY) & L\S)@/L’"’[

Name and Street
B einse | 532 LML NS ST RO nevaoa STS 02 2]
where process may be - | Street Address - City ZpCode
Optional Mailing Address AR Oy " St 7pCeds
. “Sares:
rﬁafgfshgrg.s ber of sh

gmm_fzo g;?ed(_o;ssue[ \':att’gl pa:\(l);luea(es/ 000 O 00 Parvalug: $, / ’fmpo;ﬁﬁ

‘et 1. TAMES T Ledowry .
Breeret oo | 3L LNy ST FPeos ) 59555
Tatiach additomei rons 7 | Street Address Cly State Zip Code

BEE |, i s Ghnker - -
s—Z‘id 77 G Ay Loop Sﬁ"»é;oﬁw ?f. 18977

soltents 4 6@7 _ "

0.y 12y E:\)Gg.we:r/ il S’B’Qoé‘

Sveet Addr’é’s's State Zip Code

Pu ose: T The urpose of this Corpoxauon all be: ' ’
ameinesen | " C AT J(» DS lea = -
tans s | Vg son) €. LAV T g W o

and Signatire of f
g s |7 Lo sp T *@ , AJ«) %rbl.
© State Zip Code b

thgce is m 20 1 Address

incom grator} ‘ /7
ertificate of a5 Re dent Agent for the above named corporation,

Acceplance g
2" sinentc e /Y, zoﬁ,

A ‘ntment of / LAy .
B entAgent | e S e o RAL oo Beha;ﬁsaxmmpany

Lheteby-scceptafpol

This form aust be accémpanied by apprapriaie foss, Seé attached fee' schedute. Hevada Secritary of Stats Forn 78 ARTICLES 2003 Tt !
Revised on; 14121103 N i

LC-USRE-0214156

CONFIDENTIAL
APP00620



“State of Nevada .
Division of Insurance .

. APPROVED
ARTICLES OF INCORPORA ot Alplen X

OF ‘ E
LEWIS & CLARK LTC RISK RETENTIONIGRE

We, the persons hereinafiter named as incorporators, for the purpose of associating to
establish a corporation, under the provisions and subject to the requirements of Title 7, Chapter 78 of
Nevada Revised Statutes, and the acts amendatory thereof, and hereinafier sometimes referred to as
the General Corporation Law of the State of Nevada, do here y adopt and make the following
Atrticles of Incorporation:

FIRST: The name of the corporation (hereinafter called the corporation) is Lewis & Clark
LTC Risk Retention Group, Inc.

SECOND: The name of the corporation's resident agent in the State of Nevada is VernonE.
Leverty, and the street address of the said resident agent where process may be served on the
corporation is Reno Gould House, 832 Willow Street, Reno, Nevada 89502, Themailing address and
the street address of the said resident agent are identical.

THIRD: The number of shares the corporation is authorized to issue is 1,000,000, ali of
- ., which are of a par value of $1.00 dollar each. All of said shares are ofone class and are designated as
- Common Stock. :

No holder of anty of the shares of any class of the corporation shall be entitled as of right to
subscribe for, purchase, or otherwise acquire any shares of any class of the corporation which the
corporation proposes to issue or any rights or options which the corporation proposes to grant for the
putchase of shares of any class of the corporation or for the purchase of any shares, bonds; securities,
or obligations of the corporation which are convertible info or exchangeable for, ot which carry any
tights, to subscribe for, purchase, or otherwise acquire shares of any class of the ¢otporation; and any
and all of such shares, bonds, securifies, or obligations of the corporation, whether now orhereafter
authorized or created, may be issued, or may be reissued or transferred if the same have been
reacquired and have treasury status, and any and all of such rights and optionsmay be granted by the
Board of Directors to such persons, firms, corporations, and associations, and for such lawful
consideration, and on such terms, as the Board of Directors in its discretion may determine, without

fust offering the same, or any thereof; to any said holder.

FOURTH: The governing board of the corporation shall be styled asa "Board of Directors,"
and any member of said Board shall be styled as a "Director.”

The number of ‘members constituting the first Board of Directors of the corporation is six: :
and the name and the post office box or street address, either residence or businéss, of each of said . L
members are as follows: R

LC-USRE-0214157
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NAME " ADDRESS

James T. Leverty Reno Gould House
832 Willow Street
Reno, NV 89502
Matk S. Garber 1077 Gateway Loop
SuiteA "
Springfield, OR 98477
Thomas H. Gray P.O.Box 5128
Everett, WA 98206
Katen S. Hyatt 5102 Scenic Diive ]
Yakima, WA 98908 ~ .
M. Kathrine Julin 16088 N.E. 85t St.

Redinond, WA 980572

Jeff C. Marshall 7330 N.E. Bothell Way
Kenmore, WA 98028

FIFTH: The names and the post office boxes or street addresses, either residenice or business,
of the incorporators signing these Articles of Incorporation are as follows: :

NAME ADDRESS

Jeff C. Marshall ‘ 7330 N.E. Bothell Way
' Kenmore, WA 98028

Vernon E. Leverty Reno Gould House "
832 Willowst.  * -
Reno, Nevada 89502

William Ginn Reno Gould Hous
832 Willow St. )
Reno, Nevada 89502

SIXTH: The corporation shall have perpetual existence, |
2 o
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SEVENTH: The personal liability of the directors of the corporation is hereby eliminated to

the fullest extent permitted by the General orporation Law of the State of Nevada, s the same may’

be amended and supplemented.

EIGHTH: The corporation shall, to the fullest extent permitted by the General Corporation
Law of the State of Nevada, as the same may be amended and supplemented, indemnify any and all
persons whom it shall have power to indemnify under said Law from and against any and all of the
expenses, liabilities, or other matters referied toin or covered by said Law, and the indemnification
provided for herein shall not be deemed exclusive of any other rights o which those indemnified
may be entitled under any Bylaw, agreement, vote of stockholders or disinterested directors or
otherwise, both as to action in his official capacity and as to action in another capacity while holdirig
such office, and shall continue asto a person who has ceased to be a director, officer, employee, or
agent and shall inure to the benefit of the heirs, executors, and administrators of such a person.

NINTH: The nature of the business of the corporation and the objects or the purposes to be
transacted, promoted, or cartied on by it are as follows:

To engage in every aspect of the casualty insvrance business and risk management business

as it relates to long term care facilities, to the extent permitted and in accordance with the Captive
Laws of the State .of Nevada and The Federal Risk Retention Act of 1986, as amended from time to

time:

: To such extent as a corporation organized under the General Corporation Law of the State of
Nevada may now or hereafter lawfuily do, to do, either as principal or agent and either alone or in
connection with other corporations, firms, ot individuals, all and everything necessary, suitable,
convenient, or proper for, or in connection with, or incident to, the accomplishment of any of the.
purposes or the attainment of any one or more of the objects herein enumerated, or designed directly
or indirectly to promote the interests of the corporation or to enhiarice the value of its properties; and
in general to do:any and all things and exercise any and all powes, rights, and privileges which a
corporation may now or hereafter be otganized to o or to exercise under thie Gereral Corporation
Law of the State of Nevada or under any act amendatory thereof; supplemental thereto, or substitited
therefor,

The foregoing provisions of this Article shall be construed both as putposes and powers and
each as an independent purpose and power: The foregoing enumeration of specific purposes and
powers shall not be held to limit or restrict in any manner the purposes and powers of the
corporation, and the purposes and powers herein specified shall, except when otherwise provided in
this Article, be in no wise limited or restricted by reference to, or inference from, the terms of any
provision of this or any ofher Asticle of these Articles of Incorporation; provided, that the
corporation shall riot carry on any business or éxercise any power in any state, territory, or country
which under the laws thereof the corporation may not lawfully carry on or exercise.

TENTH: The corpotation reserves the right to amend, alter, change, orrepeal any provision
'ntained in these Articles of Incorporation in the manner now or hereafter prescribed by statute, and
-atl rights conferred upon stockholders herein are granted subject to this reservation.

3
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_ INWITNESS WHEREOF, we do herehy exeote these Alticles of fhéorpoation’on e date
indicated below. S

Dated: December _\___,(2003

Dateq: De‘cemb,crz_, 2003

Dated: December jj, 2003

. b
STATE OF (o=<h ‘)'A

) ss:

COUNTY OF (<735

(Notarial Seal)

CONFIDENTIAL
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STATE OF )
» ) SS: ‘
COUNTY OF ) ‘
‘ On this 5% ) 42 6%<,2003, personally appeared béfore me, aNotary Public in ard for the
State and County afofesaid, Vernon E, Leverty, known to meto be the person described inand who
executed the foregoing Articles of Incorporation, and who acknowledged to me that he executed the
same freely and voluntarily and for the uses and purposes therein mentioned..
WITNESS my hand and official scal, the day and year first 2bove written,
, " Loﬁa,ﬁ.q CTIFFANY
Notary Public - State of Ngvada - . 3 Q P
%) dgpiiment ecorded v Washos Comy %o? —
% Nor 92:2844:2 - Exptes May 2, 2004 - e S L 7@?;__
e———————— 7/ NotaryPublic 27 ¢
(Notarial Seal)
. STATE OF )
: N ) SS
COUNTY OF )
P .
Onthis § oty 5 2003, personally appeared before me, a Notary Public in and for the
State and County af6tésaid, William Ginn, known to me to be the petson described in and who
executed the foregoing Articles of Incorporation, and who acknowledged to me that he executed the
same freely and voluntarily and for the uses and purposes therein mentioned..
WITNESS my hand and official seal, the day and year first above written,
T LORETTA L, TIFFANY 'd | |
Notary Public~ Stele of Nevada L C> ,
2/ N6;92~28‘44»2-E;q)i:es My 2, 2004 W L PP I .
(Notarial Seal)
-I:\w?agx\37086\001\A1f§gI¢s-L.§:C Bdoo
5
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SB 577 - 2001

' Introduced on May 24, 2001
( /By James, Raggio, O'Donnell, Amodei, Rawson, Jacobsen, McGinness,

Revises statutory liability of corporate stockholders, directors and officers and increases fees for filing
certain documents with secretary of state. (BDR 7-1547)

Fiscal Note
Effect On Local Government; No.
Effect on the State: No. i

Hearings genate Judiciary May-22-2001 Discussed as BDR 1
Senate Judiciary May-24-2001 Discussed as BDR
Senate Judiciary May-25-2001 Amend, and do pass as amended !
Senate Finance May-26-2001 Mentioned No Jurisdiction |
Senate Judiciary May-26-2001 Rescind
Senate Judiciary May-26-2001 Amend, and do pass as amended
Assembly Judiciary May-30-2001 No Action
Assembly Ways and Means May-31-2001 Mentioned no jurisdiction
Assembly Judiciary Jun-01-2001 Amend, and do pass as amended
Senate Judiciary Jun-03-2001 Do not concur

(’/ Bill History

May 24,2001 Read first time. Referred to Committee on Judiciary. To printer.
Waiver granted effective: May 11, 2001

May 25,2001 From printer. To committee.

\/\/May 26,2001 From committee: Amend, and do pass as amended. Declared an emergency measure under
the Constitution. Read third time. Amended. (Amend. No. 1079). To printer. From printer.
To engrossment. Engrossed, First reprint*Placed on General File. Read third time. Passed,
as amended. Title approved, as amended. (Yeas: 18, Nays: 1, Excused: 2). To Assembly.

May 28,2001 In Assembly. Read first time. Referred to Committee on Judiciary, To committee.

V' June 02,2001 From committee: Amend, and do pass as amended. Placed on Second Reading File.
Read second time. Amended. (Amend. No. 1172). To printer.

V‘/June 03,2001 From printer. To re-engrossment. Re-engrossed. Second rcprint‘.’Re@d third time. Passed,
‘ as amended. Title approved, as amended. (Yeas: 40, Nays: None, Excused: 2). To Senate.
In Senate. Assembly Amendment No. 1172 not concurred in. To Assembly.

v/ June 04,2001 In Assembly. Assembly Amendment No. 1172 not receded from. Conference requested. :
First Conference Committee appointed by Assembly. To Senate. In Senate. First i
Conference Committee appointed by Senate. To committee. From committee: Concur in
Assembly Amendment No. 1172 and further amend. First Conference report adopted by
Senate. First Conference report adopted by Assembly./
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June 05, 2001
June 11, 2001
June 12, 2001

June 15, 2001

To printer.

. . .
From printer. To re-engrossment. Re-engrossed. Third reprint. To enrollment.
Enrolled and delivered to Governor.

Approved by the Governor., Chapter 601.

Sections 1, 2, 3, 8,9, 47, 59, 60, 61, 62 and 63 effective June 15, 2001. Sections 5,6,12,13 to 19,
inclusive, 20, 21, 22, 25 to 31, inclusive, 35 to 39, inclusive, 41 to 45, inclusive, and 47 to 53, inclusive,
effective (a) June 15, 2001 for the purpose of adopting regulations and performing any other
preparatory administrative tasks that are necessary to carry out the provisions of this act; and (b)
On August 1, 2001, for all other purposes. Sections 1.5, 4, 7, 8.5, 10, 11, 14, 19.5, 23, 24, 32, 33, 34, 40,
46 and 54 to 58, inclusive, effective: (a) June 15, 2001 for the purpose of adopting regulations and
performing any other preparatory administrative tasks that are necessary to carry out the provisions
of this act; and (b) At 12:01 a.m. August 1, 2001, for all other purposes.

"
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