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Defendants, Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara 

Lumpkin, Jeff Marshall, and Eric Stickels (the “Director Defendants”) by and through their 

undersigned counsel of record hereby submit this Reply in support of their Motion for 

Reconsideration (“Motion”). 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

The Nevada Legislature made it clear when it adopted NRS 78.138 that officers and 

directors of Nevada corporations are entitled to the protection of the business judgment rule, but 

that in certain circumstances officers may be found liable.  Gross negligence is not one of those 

circumstances.   

NRS 78.138(3) provides: 

“3.  Except as otherwise provided in subsection 1 of NRS 78.139, directors and officers, in 

deciding upon matters of business, are presumed to act in good faith, on an informed basis and 

with a view to the interests of the corporation.  A director or officer is not individually liable for 

damages as a result of an act or failure to act in his or her capacity as a director or officer except 

under circumstances described in subsection 7.”  (emphasis added). 

In turn, NRS 78.138(7) provides: 

7.  Except as otherwise provided in NRS35.230, 90.660, 91.250, 452.270, 668.045 and 

694A.030 or unless the articles of incorporation or an amendment thereto, in each case filed on or 

after October 1, 2003, provide for greater individual liability, a director or officer is not 

individually liable to the corporation or its stockholders or creditors for any damages as a result of 

any act or failure to act in his or her capacity as a director or officer unless: 

      (a) The trier of fact determines that the presumption established by subsection 3 has 

been rebutted; and 

      (b) It is proven that: 

             (1) The director’s or officer’s act or failure to act constituted a breach of his or her 

fiduciary duties as a director or officer; and 
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             (2) Such breach involved intentional misconduct, fraud or a knowing violation of 

law.” 

Plaintiff Commissioner of Insurance for the State of Nevada (“Plaintiff”), a receiver for 

Lewis & Clark, LTC Risk Retention Group, Inc. (“L&C”), alleges that the Director Defendants 

are personally liable for failing to inform themselves properly about the financial state of their 

company.  Thus, Plaintiff’s claim is governed by NRS 78.138(3) and NRS 78.138(7) because it is 

predicated upon an alleged failure to act.  Accordingly, Plaintiff must allege sufficient, 

particularized facts to demonstrate that the Director Defendants’ failure to act constitute a breach 

of their fiduciary duties and involved intentional misconduct, fraud, or a knowing violation of the 

law. 

In response to the plain language of NRS 78.138(7), Plaintiff points to a single piece of 

dicta from Shoen v. SAC Holding Corp., 122 Nev. 621, 137 P.3d 1171 (2006), which, in the context 

of pleading demand futility, explains an exceedingly narrow type of pleading demand futility, and 

nothing more.1  Plaintiff argues that this one sentence in Shoen creates, through judicial activism, 

a new claim for relief and liability for officers and directors that flies in the face of the clear and 

unambiguous language of NRS 78.138(3) and NRS 78.138(7).  Plaintiff asserts that this single 

passage collapses NRS 78.138(7)(a) into NRS 78.138(7)(b) obviating the need to plead that a 

director’s alleged breach of his or her fiduciary duties involved “intentional misconduct, fraud, or 

a knowing violation of law” in order to permit recovery from an individual director.   

Unfortunately, this Court adopted Plaintiff’s misinterpretation of Shoen, overriding the 

plain text of NRS 78.138, when it denied the Director Defendants’ 12(c) motion for judgment on 

the pleadings.  Accordingly, the Director Defendants have moved this Court to reconsider that 

decision and abandon the flawed, tautologous reasoning Plaintiff advanced and continues to 

advance in order to insulate its allegations of gross negligence from proper legal scrutiny under 

                                                 
1In Shoen, the Nevada Supreme Court considered whether allegations of “gross negligence” directed at directors could 
excuse demand upon those directors.  Shoen did not consider or address whether allegations of “gross negligence” 
directed at directors can impose personal liability upon those directors. 
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NRS 78.138(7).  Thus, this Court should exercise its discretion to reject Plaintiff’s 

misrepresentations and grant the Director Defendants’ 12(c) motion. 

II. ARGUMENT 

 A. Legal Standard 

 “[A] district court may reconsider a previously decided issue if substantially different 

evidence is subsequently introduced or the decision is clearly erroneous.”  Masonry & Tile 

Contractors v. Jolley, Urga & Wirth, 113 Nev. 737, 741, 941 P.2d 486, 489 (1997).  Here, the 

underlying “decided issue” is the Director Defendants’ 12(c) motion for judgment on the 

pleadings.2 

B. Director Defendants’ Motion for Reconsideration is Procedurally Proper 

Plaintiff argues that the Director Defendants’ Motion for Reconsideration merely adds case 

authority to supplement the arguments they made in their 12(c) motion.  What’s worse, the Plaintiff 

also argues that the cases the Director Defendants cite to are inapposite to the factual and 

procedural conditions present in this case because they concern breaches of the fiduciary duty of 

loyalty or demand futility in shareholder derivative matters, not breaches of the fiduciary duty of 

care, as is the issue in this case.  These arguments ring hollow and prove the basis for dismissal—

i.e., Plaintiff’s allegations of the breach of duty of care or gross negligence, without more do not 

create a claim for relief.3  At most, they may only overcome the presumption that the Director 

                                                 
2In its opposition to the Director Defendants’ motion for reconsideration, Plaintiff assails for the first time the timing 
of the Director Defendants’ 12(c) motion.  See Opp. at 3.  Because Plaintiff did not raise this argument in the briefing 
or oral arguments related to the Director Defendants’ 12(c) motion and raises it for the first time in opposition to the 
current motion, this Court should not consider it. 

3Plaintiff’s argument that Moore v. City of Las Vegas, 92 Nev. 402, 551 P.2d 244 (1976), requires that “new issues of 
. . . law” to be raised in order for a district court to grant a motion for reconsideration is inapposite.  In Moore, two 
consecutive motions for reconsideration were filed following the denial of a motion for summary judgment.  Moore, 
92 Nev. at 404, 551 P.2d at 245.  The first motion for reconsideration was denied, but the second granted though the 
only distinguishing features between the two were additional case citations.  Id.  The Nevada Supreme Court reversed 
the district court’s order granting the second motion for reconsideration because it did not raise “new issues of law” 
and did not make “reference to . . . new or additional facts.”  Id.  By contrast, the Director Defendants’ Motion for 
Reconsideration before the Court here is the Director Defendants’ first such motion and addresses a distinct legal 
question—can allegations of gross negligence alone create personal liability for directors of Nevada companies under 
NRS 78.138(7)?—from any previous motion.  Thus, this Court should reject Plaintiff’s argument that “new issues of 
. . . law” must be (and are not) raised before the Court may grant the Director Defendants’ Motion for Reconsideration. 
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Defendants are not protected by the business judgment rule, but that, standing alone does not entitle 

the Plaintiff to recover against the Director Defendants. 

The Director Defendants’ Motion for Reconsideration is predicated upon this Court’s 

adoption of Plaintiff’s clearly erroneous legal standard as to individual liability for directors when 

evaluating the Director Defendants’ 12(c) motion and thus falls squarely within the narrow 

universe of claims reviewable in a motion for reconsideration.  See Masonry & Tile Contractors, 

113 Nev. at 741, 941 P.2d at 489.  Furthermore, the Director Defendants support their Motion for 

Reconsideration with citations to caselaw and statutes that define and govern the pleading 

standards for breaches of fiduciary duties generally.  See, e.g., NRS 78.138(7) (governing the 

standards for directors’ individual liability for breaches of “fiduciary duties”); McFarland v. Long, 

2017 WL 4582268, at *4 (D. Nev. Oct. 6, 2017) (“[T]he plain language of N.R.S. 78.138.7(b) 

states that a higher, ‘intentional misconduct’ standard applies to all officer and director claims.” 

(emphasis added)); Israni v. Bittman, 473 Fed. Appx. 548, 551 (9th Cir. 2012) (“Additionally, the 

complaint does not contain particularized facts showing that the committee members engaged in 

‘intentional misconduct, fraud or a knowing violation of the law,’ as required under Nevada law.” 

(emphasis added) (citing NRS 78.138(7)); Bratcher v. City of Las Vegas, 113 Nev. 502, 507, 937 

P.2d 485, 489 (1997); Wynn Resorts, Ltd. v. Eighth Judicial Dist. Court, 133 Nev. Adv. Op. 52, 

399 P.3d 334 (2017).  Thus, despite Plaintiff’s representations to the contrary, the legal authorities 

cited by the Director Defendants go directly to the heart of the legal issue in the Motion for 

Reconsideration.4 

                                                 
4What’s more, Plaintiff’s key case, Shoen, is itself a demand futility case.  See Shoen, 122 Nev. at 644-45, 137 P.3d 
at 118-87 (“Today, we clarify the pleading requirements for shareholder derivative suits pursuant to NRCP 23.1.  By 
extending this court’s holding in Johnson to incorporate the approaches enunciated by the Delaware Supreme Court 
in Aronson and Rales for determining demand futility, we conclude that when it is asserted that a demand upon the 
corporation's board of directors or shareholders would be futile and should be excused, the shareholder must plead, 
with sufficient particularity, that a reasonable doubt exists that the directors are independent and disinterested or 
entitled to the protections of the business judgment rule.  However, where the contested corporate transaction is not 
the result of director action, the demand futility analysis is limited to whether a majority of the directors had a 
disqualifying interest in the matter or were otherwise unable to act on the demand with impartiality.”).  Accordingly, 
if, as Plaintiff contends, citation to shareholder derivative matters is a vain exercise considering the issues before this 
Court, then Shoen has no place here as well.   
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C. Director Defendants’ Motion for Reconsideration is Meritorious 

The Court denied the Director Defendants’ 12(c) motion because it found Shoen 

controlling over the matter of whether a director may be personally liable without any allegations 

or proof of “intentional misconduct, fraud, or a knowing violation of law.”  See Order at 2.  It 

concluded that Shoen established that allegations or proof of one of these three elements is not 

required to survive a 12(c) motion when the claim at issue is gross negligence.  However, the plain, 

unambiguous language of NRS 78.138(7), which governs personal liability for the actions or 

omissions of directors, requires proof of “intentional misconduct, fraud, or a knowing violation of 

law” before a director may be personally liable for his or her conduct as a director no matter the 

claim.  No exception or exemption from NRS 78.138(7)’s strictures exists for claims of “gross 

negligence” anywhere in NRS 78.138.  And, “when the language of a statute is unambiguous, the 

courts are not permitted to look beyond the statute itself when determining its meaning.”  Wynn 

Resorts, Ltd., 133 Nev. at ___, 399 P.3d at 344.  Thus, the Court applied a clearly erroneous legal 

standard and so the Director Defendants’ Motion for Reconsideration is meritorious. 

D. Plaintiff’s Attempts to Obscure the Director Defendants’ Legal Arguments 

Should Be Rejected  

Still, Plaintiff argues that the Director Defendants “improperly conflate the pleadings and 

evidentiary stages” because NRS 78.138 “relates only to the evidentiary stage vis-à-vis director 

liability.”  Opp. at 4-5.  Thus, “NRS 78.138 has no bearing on whether director liability must be 

pled with specificity, as Defendants claim.”  Id. at 5.5 

NRS 78.138(7)(b)(2) requires a plaintiff to plead and prove that the alleged breach of a 

fiduciary duty involves “intentional misconduct, fraud, or a knowing violation of law” to impose 

personal liability on a director.  In other words, the pleadings must establish the director acted in 

“bad faith.”  See In re Las Vegas Sands Corp. Deriv. Litig., 2009 WL 6038660, at *7 (D. Nev. 

Nov. 4, 2009); In re Citigroup Inc. Shareholder Deriv. Litig., 964 A.2d 106, 125 (Del. Ch. 2009).  

                                                 
5Shoen itself refers to NRS 78.138(7) in its discussion of the duty of care and the duty of loyalty.  See 122 Nev. at 640 
& n.60, 137 P.3d at 1184 & n.60. 

APP01420



 

7 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
H

O
L

L
A

N
D

 &
 H

A
R

T
 L

L
P
 

95
55

 H
IL

L
W

O
O

D
 D

R
IV

E
 

2N
D

 F
L

O
O

R
 

L
A

S 
V

E
G

A
S ,

 N
V

 8
91

34
 

And “particularized factual allegations” are required to show “bad faith.”  Citigroup, 964 A.2d at 

127.6   

Still, the Director Defendants point to NRS 78.138(7) not only to criticize Plaintiff’s 

pleadings as qualitatively insufficient, but to show that Plaintiff’s pleadings are quantitively 

insufficient because they do not make sufficient, particularized allegations to satisfy NRS 

78.138(7)(b)(2), which requires a showing that the alleged breach involved “intentional 

misconduct, fraud, or a knowing violation of law.”  Thus, Plaintiff’s pleadings do not support or 

address any one of the elements required to impose personal liability on a director such that, even 

if they are presumed to be true, those pleadings would not permit recovery of damages from a 

director in his or her individual capacity. 

Plaintiff offers up one more red herring by attempting to color the Director Defendants’ 

citation to NRS 78.138(7) as improperly blending pleading requirements with evidentiary 

requirements.  Opp. at 4-5.  Though NRS 78.138(7) uses the phrases “[t]he trier of fact determines” 

and “[i]t is proven,” these phrases alone do not mean that plaintiffs can ignore NRS 78.138(7)’s 

requirements until trial any more than they can ignore the elements of any other claim until trial.7 

Further, the Director Defendants do not cite to NRS 78.138 generally or NRS 78.138(7) 

specifically in order to make any point about the relative burdens of proof or persuasion each party 

bears.  Rather, the Director Defendants cite NRS 78.138(7) to identify a claim for relief with the 

elements that must be present in the operative pleadings and later proven before a director may be 

personally liable for his or her conduct as a director.  Certainly, a plaintiff must prove to the trier 

of fact the elements of NRS 78.138(7) to win her case.  But, she must also make sufficient 

allegations in her complaint to cover each required element in order to survive a 12(b)(5) or 12(c) 

                                                 
6Plaintiff assails Las Vegas Sands on the grounds that it “only dealt with pleading requirements for demand futility 
under NRCP 23.1.  First, this argument is incorrect: Las Vegas Sands also dealt with sufficient pleadings in light of a 
12(b)(5) motion.  See Las Vegas Sands, 2009 WL 6038660, at *9-*10.  Second, even if this argument accurately 
characterized Las Vegas Sands as a case focused on the pleadings required for demand futility, once again, Plaintiff’s 
key case, Shoen, is exactly the same kind of case and should be disregarded for the same reasons.  See supra note 3. 

7“In order to establish a prima facie case of defamation, a plaintiff must prove: (1) a false and defamatory statement 
by defendant concerning the plaintiff; (2) an unprivileged publication to a third person; (3) fault, amounting to at least 
negligence; and (4) actual or presumed damages.”  Simpson v. Mars Inc., 113 Nev. 188, 190, 929 P.2d 966, 967 (1997) 
(emphasis added).  Still, if the plaintiff does not allege sufficient facts to support one or more of those elements, her 
complaint is subject to dismissal. 
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motion.  See Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 670, 672 

(2008) (Dismissing a complaint is appropriate “only if it appears beyond a doubt that [the plaintiff] 

could prove no set of facts, which, if true, would entitle [the plaintiff] to relief.”). 

Finally, NRS 78.138(7) states that it applies “in each case filed on or after October 1, 2003.”  

Thus, Plaintiff’s contention that it would not apply to the current case for any reason is belied by 

the plain text of the statute.  In fact, Plaintiff’s citation to Rice v. Wadkins, 92 Nev. 631, 632, 555 

P.2d 1232, 1233 (1976), supports this reading as the language of the statute at issue, NRS 

78.138(7), “clearly manifest[s]” application of the statute to any case filed on or after October 1, 

2003. 

E. The Shoen Dictum 

Plaintiff trots out Shoen to attack the plain language of NRS 78.138(7) and the Director 

Defendants’ Motion for Reconsideration.  Plaintiff once again represents that a single sentence in 

Shoen renders the protections of NRS 78.138(7)(b) superfluous.  To this end, Plaintiff strains to 

remind this Court that Shoen itself has not been overruled since it was decided in 2006 and that it 

has, in fact, been cited favorably by the Nevada Supreme Court recently.  See Wynn Resorts, Ltd., 

133 Nev. at ___, 399 P.3d at 341-42 (citing Shoen for the basic principle that “[t]he business 

judgment rule is a presumption that in making a business decision the directors of a corporation 

acted on an informed basis, in good faith and in the honest belief that the action taken was in the 

best interests of the company.”).  However, it does not follow that Shoen created a new claim for 

relief in the face of NRS 78.138(7)(b) 

In Shoen, the Nevada Supreme Court considered an appeal from the dismissal of numerous 

shareholder derivative complaints based upon those complaints’ failure to “sufficiently allege that 

. . . a demand [upon the board of directors] would be futile.”  122 Nev. at 626, 137 P.3d at 1174.  

The Nevada Supreme Court addressed the pleading requirements for shareholder derivative suits 

pursuant to NRCP 23.1 and held that “when a shareholder’s demand would be made to the same 

board that voted to take (or reject) an action, so that the allegedly improper action constitutes a 

business decision by the board, a shareholder asserting demand futility must allege, with 
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particularity, facts that raise a reasonable doubt as to the directors’ independence or their 

entitlement to protection under the business judgment rule.”  Id. at 626-27, 137 P.3d at 1174. 

In discussing the ways in which a plaintiff could show that a board of directors was 

sufficiently “interested” (or not independent) in a matter for demand upon the board to be futile, 

the Shoen Court concluded a shareholder must allege that a majority of the board would be 

“materially affected” by the decision.  Id. at 639, 137 P.3d at 1183.  The Shoen Court pointed out 

that “interestedness because of potential liability can be shown only in those ‘rare case[s] . . . where 

defendants’ actions were so egregious that a substantial likelihood of director liability exists.’”  Id. 

at 640, 137 P.3d at 1183-84 (quoting Seminaris v. Landa, 662 A.2d 1350, 1354 (Del. Ch. 1995)). 

The very next passage presents the single sentence upon which Plaintiff’s entire defense to 

this motion and the 12(c) motion rests: 

With regard to the duty of care, the business judgment rule does not protect the 
gross negligence of uninformed directors and officers.  And directors and officers 
may only be found personally liable for breaching their fiduciary duty of loyalty if 
that breach involves intentional misconduct, fraud, or a knowing violation of the 
law.  Accordingly, interestedness through potential liability is a difficult threshold 
to meet. 

Id. at 640, 137 P.3d at 1184 (emphasis added).8 

The sentence in Shoen upon which Plaintiff relies is illustrative only and was not necessary 

to that decision’s resolution of its only question—i.e., a decision on what are the required pleadings 

to show demand futility in a shareholder derivative action?  See Shoen, 122 Nev. at 638, 137 P.3d 

at 1182.   

Moreover, the cases that Plaintiff cites to support its reading of the Shoen dictum, see Opp. 

at 6, concern the pleadings required for demand futility in shareholder derivative actions, see 

Jacobi v. Ergen, 2015 WL 1442223, at *3-*4 (D. Nev. Mar. 30, 2015) (applying the Rales test for 

                                                 
8Plaintiff argues that this passage expresses the following logic: (1) gross negligence alone is sufficient to hold a 
director personally liable for a breach of her duty of care, because (2) only breaches of loyalty require intentional 
misconduct, fraud, or a knowing violation of the law.  Plaintiff misreads this passage.  The passage states (1) under 
the duty of care, the business judgment rule does not protect a director’s gross negligence, but, nevertheless, (2) a 
director “may only be found personally liable for breaching [her] fiduciary duty of loyalty” anyway.  Shoen, 122 Nev. 
at 640, 137 P.3d at 1184 (emphasis added).  Shoen’s interpretation of NRS 78.138(7) that a director can only be 
personally liable for a breach of the duty of loyalty accords with other jurisdictions’ understanding of similar 
exculpatory clauses.  See Gentile v. Rossette, 2010 WL 2171613, at *12-*13 (Del. Ch. May 28, 2010). 

APP01423



 

10 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
H

O
L

L
A

N
D

 &
 H

A
R

T
 L

L
P
 

95
55

 H
IL

L
W

O
O

D
 D

R
IV

E
 

2N
D

 F
L

O
O

R
 

L
A

S 
V

E
G

A
S ,

 N
V

 8
91

34
 

demand futility at the instruction of Shoen), or personal liability for gross negligence under 12 

U.S.C. § 1821(k), FDIC v. Jacobs, 2014 WL 5822873, at *4 (evaluating a motion for summary 

judgment).  Thus, for all its bluster about citing to the proper caselaw and distinguishing between 

pleading standards and evidentiary standards, Plaintiff actually commits the sins it condemns in 

the Director Defendants’ Motion for Reconsideration. 

Further still, Plaintiff relies on a Nevada Supreme Court from 1941 focusing on personal 

injury, not fiduciary malfeasance, to establish its definition for “gross negligence.”  See Hart v. 

Kline, 61 Nev. 96, 116 P.2d 672 (1941).  Moreover, that case itself relies upon a Vermont state 

case to define “gross negligence” because, by the Hart Court’s own admission, “[g]ross negligence 

cannot be precisely defined.”  61 Nev. 96, 116 P.2d at 673-74 (relying on Shaw v. Moore, 104 Vt. 

529, 162 A. 373, 374 (Vt. Sup. Ct. 1932)).   

Nevertheless, Plaintiff’s approach here reveals both the novelty of their legal argument and 

the troubling precedent this Court would set by adopting it.  Because “gross negligence” remains 

incapable of being clearly defined, by allowing allegations of “gross negligence” to survive 

without any allegations to satisfy NRS 78.138(7), this Court would be striking a devastating blow 

to Nevada’s statutory protections for directors because a would-be litigant would only have to 

muster up sufficiently vague and ominous allegations of “gross negligence” to preclude dismissal 

on the pleadings and cost any director dearly.  This Court should reject this legally baseless and 

unprecedented course of action. 

F. Plaintiff’s TAC Does Not Meet the Heightened Pleading Standards Required 

to Show Intentional Misconduct, Fraud, or a Knowing Violation of Law 

Plaintiff argues that, even if heightened pleading standards are required, its Third Amended 

Complaint (“TAC”) satisfies those higher pleading standards.  See Opp. at 12-13.  Still, despite its 

representations, Plaintiff merely points back to its bloated, legally deficient allegations.  See id.9  

                                                 
9For example, Plaintiff cites to paragraph 34 of the TAC, which reads: “On information and belief, the Defendants 
who were directors and officers of L&C (‘Board’) were aware at the time it retained Uni-Ter and its affiliates that 
they had only recently been formed and had limited operating history.  Further, the Board understood that the Board 
members had not previously organized an insurance company.  Thus, on information and belief, the Board placed 
undue reliance on Uni-Ter as its manager without properly informing itself of the information provided by Uni-Ter 
and its affiliates.  Further, on information and belief, the Board continued to rely on information and recommendations 
from Uni-Ter despite clear indications that the information was incomplete and inaccurate and the recommendations 
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Plaintiff does nothing to rebut the Director Defendants’ arguments that, even if its other allegations 

are sufficient, its TAC does not contain sufficient allegations to plead intentional misconduct, 

fraud, or knowing violation of the law.  Compare Opp. at 12-13, with Motion at 17. 

G. Plaintiff’s Deepening Insolvency Claim 

Plaintiff argues that “deepening insolvency” is “not fraud-based” and “does not require 

intentional conduct.”  Opp. at 10-11.  Nevertheless, as this Court has already decided, (Jan. 27, 

2016 Tr. at 8:4-5), Plaintiff’s “deepening insolvency” claim is collateral to and dependent upon its 

gross negligence claim.  Plaintiff does not oppose this decision.  See Opp. at 10-11.  Thus, because 

Plaintiff’s gross negligence claim is insufficient to survive the Director Defendants’ 12(c) motion 

under the proper legal standard, Plaintiff’s “deepening insolvency” claim must also fail, regardless 

of the proper pleading standard for making such a claim. 

Furthermore, Plaintiff quotes without citation that the United States Court of Appeals for 

the Ninth Circuit suggested that “deepening insolvency” does not require intentional conduct.  See 

Opp. at 11.  Plaintiff’s uncited quotation actually refers to a statement in a “Bankruptcy Service 

Current Awareness Alert.”  In particular, the Honorable Nancy C. Dreher wrote: “The Third 

Circuit also noted that the notion that negligence can suffice for deepening insolvency has some 

support.  For example, the Ninth Circuit Court of Appeals recently suggested that deepening 

insolvency does not require intentional conduct.”  2006 No. 7 Bankruptcy Service Current 

Awareness Alert 9.  However, Plaintiff selectively omits the remainder of that report, which 

analyzed In re CitX Corp., Inc., 448 F.3d 672 (3d Cir. 2006) and remarked, “[h]owever, the [CitX] 

Court read its decision in Lafferty to hold only that fraudulent conduct will suffice to support a 

deepening insolvency claim under Pennsylvania Law.  The Court saw no reason to extend the 

scope of deepening insolvency beyond Lafferty’s limited holding.”  2006 No. 7 Bankruptcy 

Service Current Awareness Alert 9. 

                                                 
were ill advised, but the Board failed to exercise even slight diligence or care in verifying or correcting the 
misinformation provided by Uni-Ter, U.S. RE and others, and to take proper corrective action.”  TAC ¶ 34 (emphasis 
added). 
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Besides, the Ninth Circuit case on which Plaintiff and this report rely to argue that 

deepening insolvency does not require fraud or intentional conduct at all, Smith v. Arthur Andersen 

LLP, 421 F.3d 989 (9th Cir. 2005), cites the Third Circuit case upon which CitX is based, Official 

Comm. of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267 F.3d 340 (3d Cir. 2001), favorably.  

See Arthur Andersen, 421 F.3d at 1003-04 (“We . . . agree with the Third Circuit’s observation in 

Lafferty that ‘prolonging an insolvent corporation's life through bad debt may’ dissipate corporate 

assets and thereby harm the value of corporate property.” (quoting Lafferty, 267 F.3d at 350)).  On 

this basis, the Court should reject Plaintiff’s naked assertion that deepening insolvency is not based 

on fraud or intentional conduct. 

III. CONCLUSION 

 NRS 78.138(7) governs the circumstances in which a director of a Nevada corporate entity 

may be found personally liable for his or her conduct as a director.  NRS 78.138(7)(b) applies, 

without exception, to every claim that a director breached his or her fiduciary duties and should be 

personally liable for that breach.  The plain language of NRS 78.138(7) does not exempt claims 

for breaches of the duty of care or claims involving “gross negligence.”  This Court unfortunately 

applied a legal standard that conflicts with the plain language of NRS 78.138(7) when it denied 

the Director Defendants’ 12(c) motion.  Thus, to rectify that error, this Court should grant the 

Director Defendants’ Motion for Reconsideration. 

IV. OPPOSITION TO COUNTERMOTION FOR ATTORNEY’S FEES 

 Plaintiff countermoves for attorney’s fees under NRS 18.010(2)(b) because it argues that 

the Director Defendants had no legitimate basis for filing their Motion for Reconsideration.  See 

Opp. at 13.  Plaintiff characterizes the instant motion as the Director Defendants’ “fourth bite at 

the apple meant to run up fees and costs for the Plaintiff so the Directors can continue to roll the 

dice and hope for a different result.” 10 Id. 

 The Director Defendants filed their Motion for Reconsideration because they possess a 

good-faith belief based upon current caselaw and statutes that this Court applied the wrong legal 

                                                 
10Interestingly, the TAC is Plaintiff’s fourth bite at the pleading apple and the Plaintiff still has it wrong despite 
having been given four times to properly plead a claim for relief based upon NRS 78.138(7). 
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standard in dismissing the Director Defendants’ good-faith 12(c) motion.  In filing the instant 

Motion, the Director Defendants hope to advance, defend, and vindicate their legal rights by 

requesting that the proper, current legal standards are used to adjudicate their 12(c) motion.  No 

matter the metaphors Plaintiff uses, the Director Defendants have no desire to inflict financial harm 

on Plaintiff, let alone a desire to cause this harm by gambling with a motion before the Court. 

Because the Director Defendants possess a good-faith belief that this Court applied the 

wrong legal standard in denying their 12(c) motion, their Motion for Reconsideration has a 

legitimate basis.  Thus, the Court should deny Plaintiff’s countermotion for fees and costs. 

DATED this 4th day of January, 2019 
 

 HOLLAND & HART LLP 
 
 
 
s/ J. Stephen Peek 

 J. Stephen Peek, Esq.  
Jessica E. Whelan, Esq.  
Ryan A. Semerad, Esq.  
9555 Hillwood Dr. 2nd Floor 
Las Vegas, NV 89134 
 
Joseph P. Garin, Esq.  
Angela T. Nakamura Ochoa, Esq.  
LIPSON, NEILSON, COLE, SELTZER  
& GARIN, P.C.  
9900 Covington Cross Drive, Suite 120 
Las Vegas, NV 89144 
 
Attorneys for Defendants Robert Chur,  
Steve Fogg, Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels,  
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CERTIFICATE OF SERVICE 

I hereby certify that on the 4th day of January 2019, a true and correct copy of the foregoing 

REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION AND OPPOSITION TO 

COUNTERMOTION FOR ATTORNEY’S FEES was served by the following method(s): 
 
  Electronic:  by submitting electronically for filing and/or service with the Eighth Judicial 

District Court’s e-filing system and served on counsel electronically in accordance with 
the E-service list to the following email addresses: 

 
James L. Wadhams, Esq.  
Brenoch Wirthlin, Esq.  
FENNEMORE CRAIG, P.C. 
300 South Fourth Street, Suite 1400 
Las Vegas, NV 89101 
 
Attorneys for Plaintiff 
 
Joseph P. Garin, Esq. 
Angela T. Nakamura Ochoa, Esq. 
LIPSON NEILSON, P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, NV 89144 
 
Attorneys for Defendants Robert Chur, Steve 
Fogg, Mark Garber, Carol Harter, Robert 
Hurlbut, Barbara Lumpkin, Jeff Marshall, and 
Eric Stickels 

George F. Ogilvie III, Esq. 
MCDONALD CARANO LLP 
2300 West Sahara Ave., Suite 1200 
Las Vegas, NV 89102 
 
Jon M. Wilson, Esq. 
Kimberly Freedman, Esq. 
Erin Kolmansberger, Esq. 
NELSON MULLINS BROAD AND CASSEL 
2 S. Biscayne Boulevard, 21st Floor 
Miami, FL 33131 
 
Attorneys for Defendants Uni-Ter 
Underwriting Management Corp., Uni-Ter 
Claims Services Corp., and U.S. RE 
Corporation 

 
 

  /s/ Valerie Larsen  
An Employee of Holland & Hart LLP 
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COMMISSIONER OF INSURANCE
FOR THE STATE OF NEVADA AS
RECEIVER OF LEWIS AND CLARK
LTC RISK RETENTION GROUP, INC.

Plaintiff(s)
vs.

ROBERT CHUR, et ol.

Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

,1. ,f ,F {<

CASE NO.: A-14-71 1 535-C

DEPARTMENT 27

NOTICE OF ENTRY OF DECISION AND ORDER

PLEASE TAKE NOTICE that a Decision and Order was entered in this action on or

about February 7 ,2019, a true and correct copy of which is attached hereto.

Dated February 7,2019. tVatt Ltttt
NANCY L. ALLF
DISTRICT COURT JUDGE

CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed I caused the foregoing document to
be electronically served pursuant to EDCR 8.05(a) and 8.05(f) through the Eighth
Judicial District Court's electronic filing system (with the date and time of the
electronic service substituted for the date and place of deposit in the mail) and by
email to:
George F. Ogilvie III, Esq. - gosilvie@mcdonaldcarano.com
Jon M. Wilson, Esq. - jwilson@broadandcassel.com
Kimberly Freedman, Esq. - kfreedman@broadandcassel.com
Angela T. Nakamura Ochoa, Esq. - aochoa@lipsonneilson.com
Joanna Grigoriev, Esq. - i grigoriev@ag.nv.gov
Brenoch Wirthlin, Esq. - bwirthli@fclaw.com
Marilyn Millam, Esq. - mmillam@ag.nv.gov
Terri Verbrugghen, Esq. - verbrug@doi.nv.gov

5Case Number: A-14-711535-C

Electronically Filed
2/11/2019 9:09 AM
Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT
CLARK COUNTY, NEVADA

,1. * ,l ,i

COMMISSIONER OF INSURANCE
FOR THE STATE OF NEVADA AS
RECEIVER OF LEWIS AND
CLARK LTC RISK RETENTION
GROUP, INC.

Plaintif(s)

vs.

ROBERT CHUR, er a/.

Defendant(s)

CASE NO.: A-14-71 1535-C

DEPARTMENT 27

DECISION AND ORDER

COURT FINDS after review that on August 14,2018 Robert Chur, Steve Fogg, Mark

Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels'

Motion for Judgment on the Pleadings pursuant to NRCP l2(c) ("Motion for Judgment") was

filed with the Court. On November 2,2018 the Order Denying Director Defendants' Motion

for Judgment on the Pleadings pursuant to NRCP l2(c) ("Order") was filed with the Court.

The Notice of Entry of the Court's Order was filed on November 7,2018,

COURT FURTHER FINDS after review that on November 29,2018, Defendants'

Motion for Reconsideration ("Motion for Reconsideration") was filed with the Court seeking

reconsideration of the Order. On December 27,2018, Plaintiffs Opposition to Director

Defendants' Motion for Reconsideration and Countermotion for Attorney's Fees

("Countermotion") was filed with the Court.

ilt
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COURT FURTHER FINDS after review that the Court heard oral arguments on the

Motion for Reconsideration and Countermotion on January 9, 2019 and took the matters

under submission. A Status Check for the Court to issue its decision was set for January 29,

2019 on Chambers Calendar and thereafter continued to February 5,2019.

COURT FURTHER FINDS after review "[t]he Court may only reconsider a previous

decision if the moving party introduces 'substantially different evidence . . . or the decision is

clearly erroneous."' Masonry & Tile Contractors Ass'n of S. Nevada v, Jolley, Urga & Wirth,

Ltd.,l l3 Nev. 737,741 (1997). Further, "[o]nly in very rare instances in which new issues of

fact or law are raised supporting a ruling contrary to the ruling already reached should a

motion for rehearing be granted." Moore v. City of Las Vegas,92 Nev. 4OZ,40S (1976).

COURT FURTHER FINDS after review that the Defendants' Motion for

Reconsideration presents no new or substantially different evidence in support thereof.

COURT FURTHER FINDS after review that Defendants contend that the Court's

Order is clearly erroneous due to its reliance upon dicta in Shoen v. SAC Holding Corp., l2Z

Nev' 621, 640 (2006), which Defendants assert is a demand futility case and as such is

inapplicable with respect to the pleading standard for imposition of individual liability on

corporate directors.

COURT FURTHER FINDS after review that a o'director's misconduct must rise at

least to the level of gross negligence to state a breach-of-the-fiduciary-duty-of-due-care claim,

or involve 'intentional misconduct, fraud, or a knowing violation of the law,' to state a duty-

of-loyalty claim." Jacobi v. Ergen, No. 2: l2-Cv-2075-JAD-GWF, 2015 wL 1442223, at *4

(D. Nev. Mar. 30, 2015), citing to shoen v. sAC Holding corp., 122 Nev. 621, 640 (2006).

ilt

lil
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COURT FURTHER FINDS after review that "[i]n Nevada, the business judgment

rule defines the line between unactionable ordinary negligence and actionable gross

negligence. Unlike other states, Nevada does not define the duty of care with an objective

standard such as the standard of an ordinarily prudent person, but officers and directors must

act on an informed basis." F,D,I.C. v. Jacobs, No. 3:13-CV-00084-RCJ, 2014 WL 5822873,

at *4 (D. Nev. Nov. 10, 2014) (internal citations and quotations omitted).

COURT FURTHER FINDS after review that Plaintiffs Third Amended Complaint

has pleaded sufficient facts to rebut the business judgment rule and to state a cause of action

for a breach of the fiduciary duty of care pursuant to Jacobi v. Ergen and F,D.I,C v. Jacobs.

COURT FURTHER FINDS after review that the Court recognizes the failure to act

on deepening insolvency as a common law cause of action, even though such claim has not

been expressly recognized in Nevada.

COURT FURTHER FINDS after review that a deepening of the insolvency is

"accomplished by, among other things, misrepresenting (not necessarily intentionally) the

firm's financial condition to its outside directors and investors who participated in the firm's

various securities offerings." Smith v. Arthur Andersen LLP, 421 F.3d 989, 995 (9th Cir.

200s).

COURT FURTHER FINDS after review that a cause of action for deepening of the

insolvency is subject only to the notice pleading standard set forth in NRCP 8.

COURT FURTHER FINDS after review that Plaintifls Third Amended Complaint

has pleaded sufficient facts to state a cause of action for deepening of the insolvency pursuant

to Smith v. Arthur Andersen LLP andNRCP 8.

COURT FURTHER FINDS after review that the Motion for Reconsideration has

failed to establish that the Court's Order is clearly erroneous.
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COURT FURTHER FINDS after review that "court may make an allowance of

attorney's fees to a prevailing party... when the court finds that the claim, counterclaim,

cross-claim or third-party complaint or defense of the opposing party was brought or

maintained without reasonable ground or to harass the prevailing party." NRS 18.010(2Xb).

COURT FURTHER FINDS after review that the Defendants brought the Motion for

Reconsideration in good faith, with reasonable grounds and without any intention to harass

Plaintiff.

THEREFORE, COURT ORDERS for good cause appearing and after review,

pursuant to Masonry & Tile Contractors Ass'n of S. Nevada v. Jolley, Urga & Wirth, Ltd., the

Motion for Reconsideration is hereby DENIED.

COURT FURTHER ORDERS for good cause appearing and after review that

Plaintiffs Countermotion for Attorney's Fees is hereby DENIED. The Status Check set for

February 5,2019 is hereby VACATED.

/
DATED this h day of February, 2019.-.7.,*

NANCY AL[,F
DISTRICT COURT JUDGE
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JAMES L. WADHAMS, ESQ. 
Nevada Bar No. 1115 
BRENOCH WIRTHLIN, ESQ. 
Nevada Bar No. 10282 
FENNEMORE CRAIG, P.C. 
300 South Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 
Telephone: (702) 692-8000 
Facsimile: (702) 692-8099 
Email:  jwadhams@fclaw.com

bwirthlin@fclaw.com
Attorneys for Plaintiff Commissioner of Insurance 
For the State of Nevada 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC.,  

Plaintiff, 

vs. 

ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT CORP., 
UNI-TER CLAIMS SERVICES CORP., and 
U.S. RE CORPORATION; DOES 1-50, 
inclusive; and ROES 51-100, inclusive;  

Defendants. 

Case No.:  A-14-711535-C 
Dept No.:  27 

NOTICE OF ENTRY OF ORDER  

PLEASE TAKE NOTICE that an Order Denying Director Defendants’ Motion for 

Judgment on the Pleadings Pursuant to NRCP 12(c),  was entered by the Court on November 2, 

2018.  A copy of which is attached hereto.  

DATED this 7th day of November, 2018. FENNEMORE CRAIG, P.C. 

By:  /s/ Brenoch R. Wirthlin
JAMES L. WADHAMS, ESQ.  
Nevada Bar No. 1115 
BRENOCH WIRTHLIN, ESQ. 
Nevada Bar No. 10282 
Attorneys for Plaintiff Commissioner of 
Insurance For the State of Nevada 

Case Number: A-14-711535-C

Electronically Filed
11/7/2018 10:13 AM
Steven D. Grierson
CLERK OF THE COURT
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- 2 -

CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of Fennemore Craig, P.C. and that on November 7, 

2018, service of the foregoing NOTICE OF ENTRY OF ORDER was made on the 

following counsel of record and/or parties via the Court’s electronic filing system as follows: 

George F. Ogilvie III, Esq. 
McDonald Carano LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, NV 89102 
gogilvie@mcdonaldcarano.com
Attorneys for Defendants  
Uni-Ter Underwriting Management Corp.,  
Uni-Ter Claims Services Corp. and U.S. RE Corporation 

Jon M. Wilson, Esq. 
Kimberly Freedman, Esq. 
Broad and Cassel 
2 South Biscayne Blvd., 21st Floor 
Miami, FL 33131 
jwilson@broadandcassel.com
kfreedman@broadandcassel.com
Attorneys for Defendants  
Uni-Ter Underwriting Management Corp.,  
Uni-Ter Claims Services Corp. and U.S. RE Corporation 

Joseph P. Garin, Esq. 
Angela T. Nakamura Ochoa, Esq. 
LIPSON, NEILSON, P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, NV 89144 
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com
Attorneys for Defendants/Third-Party Plaintiffs 
Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut,  
Barbara Lumpkin, Jeff Marshall, and Eric Stickels 

/s/ Morganne Westover
An employee of Fennemore Craig, P.C. 
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MRCN 
J. Stephen Peek, Esq. (NV Bar No. 1758) 
Jessica E. Whelan, Esq. (NV Bar No. 14781) 
Ryan A. Semerad, Esq. (NV Bar No. 14615) 
HOLLAND & HART LLP 
9555 Hillwood Dr, 2nd Floor 
Las Vegas, NV 89134 
Phone: 702.669.4600 
Fax: 702.669.4650 
speek@hollandhart.com 
jewhelan@hollandhart.com 
rasemerad@hollandhart.com 
 
Joseph P. Garin, Esq. (NV Bar No. 6653) 
Angela T. Nakamura Ochoa, Esq. (NV Bar No. 10164) 
LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C.  
9900 Covington Cross Drive, Suite 120 
Las Vegas, NV 89144 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com  
 
Attorneys for Defendants Robert Chur,  
Steve Fogg, Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

  
COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC., 

Plaintiff, 

v. 

ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT CORP., 
UNI-TER CLAIMS  SERVICES CORP., and 
U.S. RE CORPORATION,; DOES 1-50, 
inclusive; and ROES 51-100, inclusive; 
 

Defendants. 
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Defendants, Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara 

Lumpkin, Jeff Marshall, and Eric Stickels (the “Director Defendants”) by and through their 

undersigned counsel of record hereby move the Court pursuant to EDCR 2.24 for reconsideration 

from the Court’s November 7, 2018 Order Denying Director Defendants’ Motion for Judgment on 

the Pleadings Pursuant to NRCP 12(c) (“Order”). 

This Motion is made pursuant to EDCR 2.24 and is based on the attached Memorandum 

of Points and Authorities, all papers and pleadings on file in this action, and any oral argument this 

Court may allow. 

DATED this 29th day of November, 2018 
 

  
HOLLAND & HART LLP 
 
 
 
/s/ J. Stephen Peek, Esq.  

 J. Stephen Peek, Esq.  
Jessica E. Whelan, Esq.  
Ryan A. Semerad, Esq.  
9555 Hillwood Dr. 2nd Floor 
Las Vegas, NV 89134 
 
Joseph P. Garin, Esq.  
Angela T. Nakamura Ochoa, Esq.  
LIPSON, NEILSON, COLE, SELTZER  
& GARIN, P.C.  
9900 Covington Cross Drive, Suite 120 
Las Vegas, NV 89144 
 
Attorneys for Defendants Robert Chur,  
Steve Fogg, Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels  
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NOTICE OF MOTION 

TO:  ALL INTERESTED PARTIES AND THEIR COUNSEL: 

 PLEASE TAKE NOTICE that the foregoing MOTION FOR RECONSIDERATION 

will be brought before Department XXVII of the above-entitled Court on the ___ day of 

_________________, 2018, at _______ a.m./p.m. 

DATED this 29th day of November 2018 
 

  
HOLLAND & HART LLP 
 
 
 
/s/ J. Stephen Peek, Esq.  

 J. Stephen Peek, Esq.  
Jessica E. Whelan, Esq.  
Ryan A. Semerad, Esq.  
9555 Hillwood Dr. 2nd Floor 
Las Vegas, NV 89134 
 
Joseph P. Garin, Esq.  
Angela T. Nakamura Ochoa, Esq.  
LIPSON, NEILSON, COLE, SELTZER  
& GARIN, P.C.  
9900 Covington Cross Drive, Suite 120 
Las Vegas, NV 89144 
 
Attorneys for Defendants Robert Chur,  
Steve Fogg, Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels  

 
  

8

January, 2019   xxxx               xxxxxxx  In Chambers.
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MEMORANDUM OF POINTS AND AUTHORITIES  

I. INTRODUCTION 

Plaintiff Commissioner of Insurance for the State of Nevada, a receiver for Lewis & Clark, 

LTC Risk Retention Group, Inc. (“L&C”), asserted that a single piece of dicta from a 2006 Nevada 

Supreme Court case concerning demand futility creates a new claim for relief and undermines and 

overrides the plain language of NRS 78.138(7).  Unfortunately, Plaintiff’s overly simplistic 

argument invoked a red herring that distracted the Court from the real legal issue, which led to 

application of an erroneous legal standard for determining whether Plaintiff’s Third Amended 

Complaint could survive a motion for judgment on the pleadings.  The Court’s Order denying the 

12(c) Motion for Judgment on the Pleadings (“12(c) Motion”) renders NRS 78.138(7) 

meaningless.  Accordingly, the Court should exercise its discretion to rectify the error caused by 

Plaintiff’s misrepresentations and grant the 12(c) Motion. 

II. FACTUAL AND PROCEDURAL BACKGROUND 

Director Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hulbut, 

Barbara Lumpkin, Jeff Marshall, and Eric Stickels are former directors of L&C, a corporation that 

is now in a liquidation receivership.  On December 23, 2014, Plaintiff, as receiver for L&C, filed 

a complaint against the Director Defendants (among others), alleging gross negligence and 

deepening insolvency. 

On December 11, 2015, the Director Defendants filed a 12(b)(5) Motion to Dismiss the 

claims against them based on the fact that the complaint failed to state allegations sufficient to 

hold the Director Defendants individually liable under NRS 78.138(7) (i.e., that the Director 

Defendants had committed a breach of fiduciary duty arising out of intentional misconduct, fraud, 

or knowing violation of the law).  This Court granted in part and denied in part the Motion.  The 

Court dismissed the gross negligence claim with leave to amend on the basis that the factual 

allegations supported only simple negligence, not gross negligence.  Presumably recognizing the 

requirements of NRS 78.138(7), the Court further stated that “[i]ntentional conduct1 would have 

                                                 
1 The Director Defendants are uncertain as to whether the Court was referring to the requirement 
to plead “particularized facts” to support a claim for breach of fiduciary duty or that it is a 
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to be pled in order to proceed on that gross negligence cause of action.”  (Jan. 27, 2016 Tr. at 7:22-

24).  The Court dismissed the second cause of action for deepening insolvency, stating that such 

cause of action can only exist as a “collateral cause of action.” (Id. at 8:4-5). 

On April 1, 2016, Plaintiff filed the First Amended Complaint.  On April 18, 2016, the 

Director Defendants filed a Motion to Dismiss First Amended Complaint on the basis that the First 

Amended Complaint did nothing more than add conclusory allegations, based upon information 

and belief, that still did not make out a viable cause of action for gross negligence.  While that 

Motion was pending, Plaintiff filed both a Second Amended Complaint and a Third Amended 

Complaint.  The Director Defendants supplemented their briefing on the Motion, and a hearing 

was held on September 15, 2016 to decide the Motion, which was then deemed directed against 

the operative Third Amended Complaint.  Having found that Plaintiff stated a claim for gross 

negligence, the Court summarily denied the Motion. 

On October 21, 2016, the Director Defendants filed their Answer to the Third Amended 

Complaint and on August 14, 2018, filed the 12(c) Motion, which argued that, even accepting the 

allegations in the Third Amended Complaint as true, Plaintiff could prove no set of facts sufficient 

to hold the Director Defendants individually liable for gross negligence.  Relying on the same 

analysis that it employed in 2016, although without reference to its prior statement that intentional 

conduct must be pleaded for the gross negligence claim to survive, this Court denied the 12(c) 

Motion. 

This Motion for Reconsideration requests the Court to reconsider its denial of the Director 

Defendants 12(c) Motion based on a misinterpretation of the applicable statutory and case law. 

III. ARGUMENT 

A. Legal Standard 

Although the granting of a motion for reconsideration is appropriate “in very narrow 

circumstances,” Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (1976), under 

EDCR 2.24, “a district court may reconsider a previously decided issue if substantially different 

                                                 
transcription error and should read “intentional misconduct” in recognition that any claim for 
breach of fiduciary duty requires a plaintiff to plead intentional misconduct. 
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evidence is subsequently introduced or the decision is clearly erroneous.”  Masonry & Tile 

Contractors v. Jolley, Urga & Wirth, 113 Nev. 737, 741, 941 P.2d 486, 489 (1997).  See, e.g., 

Schueler v. Mgm Grand Hotel, 2018 Nev. Dist. LEXIS 275 (Nev. Dist. Ct. Mar. 23, 2018) 

(granting motion for reconsideration of order denying motion for summary judgment). 

B. The Court’s Order Was Clearly Erroneous and Merits Reconsideration 

Respectfully, the Court’s Order denying Director Defendants’ 12(c) Motion was clearly 

erroneous, as it misapprehended the law regarding the pleading standard for imposition of 

individual liability on corporate officers and directors.  This misapprehension of the law is evident 

from the Court’s statement at the October 11, 2018 hearing that “Shoen v. SAC is still the 

controlling law” with respect to pleading standards for individual director liability and likely stems 

from Plaintiff’s repeated misinterpretation and misrepresentation of a single piece of dicta from 

the Nevada Supreme Court’s decision in Shoen, a demand futility case. 122 Nev. 621, 137 P.3d 

1171 (2006).  Shoen, in turn, relied on a Delaware Supreme Court case which likewise involved 

the proper standard to demonstrate demand futility, Aronson v. Lewis, 473 A.2d 805 (Del. 1983).  

Neither Shoen nor Aronson addressed whatsoever the pleading standard for imposition of 

individual liability on corporate directors, and therefore Shoen simply cannot be controlling law 

on the subject nor can any dicta in Shoen create a new theory of liability contrary to the plain 

language of NRS 78.138(7).  Whatever limited relevance the Shoen dicta could potentially have 

is eviscerated by the plain, unambiguous language of the statute governing imposition of individual 

liability on directors, NRS 78.138(7). 

When properly analyzed in light of the standard enunciated in NRS 78.138(7) and Nevada 

and Delaware case law in the post-Shoen, post-Aronson world, it is clear that Nevada law requires 

more than allegations of gross negligence or deepening insolvency to support individual liability 

of the Director Defendants.  Plaintiff’s Third Amended Complaint wholly fails to allege facts 

sufficient to support a finding of individual liability and should be dismissed as related to claims 

against the Director Defendants.2 

                                                 
2 This applies equally to both Claim One for Gross Negligence and Claim Two for Deepening 
Insolvency.  First, unlike some courts, Nevada courts have not affirmatively recognized an 
independent cause of action for “deepening insolvency.”  What’s more, those courts that do 
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1. NRS 78.138(7) unambiguously requires that a plaintiff plead intentional 

misconduct, fraud, or knowing violation of the law to proceed against corporate 
directors individually 

 NRS 78.138 broadly relates to the fiduciary duties of corporate officers and directors 

without distinction between the duty of care and the duty of loyalty.  Subsection (7) of the statute 

provides the clear standard for individual liability on corporate directors or officers for an act or 

failure to act, beginning with the default proposition that “in each case filed on or after October 1, 

2003,” a corporate director “is not individually liable . . . unless” three conditions are met.  

(Emphasis added).   

 First, the trier of fact must determine “that the presumption established by subsection 3 [the 

business judgment rule presumption] has been rebutted.”  NRS 78.138(7)(a).  Subsection (3) states, 

in relevant part, 
 
[D]irectors and officers, in deciding upon matters of business, are presumed to act 
in good faith, on an informed basis, and with a view to the interests of the 
corporation.  A director or officer is not individually liable for damages as a 
result of an act or failure to act in his or her capacity as a director except 
under circumstances described in subsection 7. 

(Emphasis added).  Similarly, a plaintiff must plead with particularized facts that the defendants 

are not entitled to the protection of the business judgment rule.  See McFarland v. Long, 2017 U.S. 

Dist. LEXIS 168998 at *12 (D. Nev. Oct. 6, 2017) (“To overcome the presumptions afforded by 

the Nevada business judgment rule, shareholders must plead particularized facts sufficient to raise 

(1) a reason to doubt that the action was taken honestly and in good faith or (2) a reason to doubt 

that the board was adequately informed in making the decisions.”) (Internal quotation marks and 

                                                 
affirmatively recognize a claim for deepening insolvency maintain that only “fraudulent conduct 
will suffice to support a deepening-insolvency claim” and “negligence cannot sustain a deepening-
insolvency cause of action.”  In re CitX Corp., Inc., 448 F.3d 672, 681 (3d Cir. 2006).  Moreover, 
even if deepening insolvency were a cause of action in Nevada, it exists as “a collateral cause of 
action” to Plaintiff’s Gross Negligence claim, as the Court recognized in the January 27th, 2016 
hearing.  (Jan. 27, 2016 Tr. at 8:4-5).  Thus, if Plaintiff’s Gross Negligence claim fails, so too must 
their claim for Deepening Insolvency.  Finally, assuming for the sake of argument that deepening 
insolvency were an independent cause of action that can be maintained separate and apart from 
any other claim, Plaintiff must still rebut the business judgment rule and satisfy NRS 78.138(7)(b) 
in order to bring a claim of deepening insolvency against the Director Defendants in their 
individual capacities.  See infra 5-7.  Plaintiff has failed to do so and thus both claims fail as a 
matter of law. 
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citation omitted).  Notably, the bolded portion above was added to subsection (3) in the 2017 

amendments to NRS 78.138 not to change existing law but to make it clear that even if the business 

judgment rule presumption is overcome, the remaining requirements of subsection (7) must be met 

to hold a director or officer individually liable.3  The underlined portion above unambiguously 

provides that such requirements apply not only to an officer’s or director’s act, but also his or her 

failure to act. 

  Second, the plaintiff must prove that the director’s “act or failure to act constituted a 

breach of his or her fiduciary duties . . . .”  NRS 78.138(7)(b)(1) (emphasis added).   This 

subsection of the statute again makes it clear that it applies to both an act and a failure to act.  

Further, the statute requires pleading and proof that such act or failure to act constitutes a breach 

of fiduciary duty without differentiating between the various types of breach of fiduciary duty (i.e., 

the duty of loyalty and the duty of care). 

Third, the plaintiff must plead and prove that the breach of fiduciary duty “involved 

intentional misconduct, fraud or a knowing violation of the law.”  NRS 78.138(7)(b)(2).  Each of 

these involves a level of scienter higher than and distinct from the scienter required to plead and 

prove gross negligence and must be plead by particularized facts.  See Israni v. Bittman, 473 Fed. 

Appx. 548 (9th Cir. 2012) (recognizing NRS 78.138(7)’s requirement that a complaint contain 

“particularized facts showing . . . intentional misconduct, fraud or a knowing violation of the 

law.”). 

Importantly, all three of these conditions must be met in order for individual liability to be 

imposed.  See generally NRS 78.138(7) (using the conjunctive “and” between subsection 7(a), 

7(b)(1), and (7)(b)(2)).  At the pleading stage, a plaintiff is thus required to plead factual allegations 

sufficient to support all three conditions.  See Bratcher v. City of Las Vegas, 113 Nev. 502, 507, 

937 P.2d 485, 489 (1997) (under 12(b)(5) or 12(c), a complaint will be dismissed if “it appears 

                                                 
3 The lack of change in existing law was recognized by the Nevada Supreme Court in Wynn 
Resorts, Ltd. v. Eighth Judicial Dist. Court of Nev., 2017 Nev. LEXIS at *20, 399 P.3d 334, 342 
n.5 (2017) (“the amendments to NRS 78.138 do not change our conclusions.”), and by this Court 
at the October 11, 2018 hearing, Oct. 11, 2018 Tr. at 20:19-21:8 (recognizing that the 2017 
amendments did not change the Court’s prior analysis). 
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beyond a doubt that the plaintiff could prove no set of facts which, if accepted by the trier of fact, 

would entitle him [or her] to relief.”) (Internal citations omitted). 

2. The Director Defendants’ 12(c) Motion was meritorious and should be granted 

Director Defendants’ 12(c) Motion is grounded on the fact that, even taking Plaintiff’s 

allegations in the Third Amended Complaint as true, as this Court is required to do, Plaintiff failed 

to make any allegations, let alone sufficient allegations, to support an ultimate finding of breach 

of fiduciary duty coupled with intentional misconduct, fraud, or knowing violation of the law.  See 

generally 12(c) Motion.  Rather, Plaintiff’s Third Amended Complaint is replete with bloated, 

conclusory allegations based solely on “information and belief” and speculation4 rather than 

particularized facts necessary to support a breach of fiduciary duty claim arising from intentional 

misconduct, fraud, or knowing violation of the law under NRS 78.138(7), see In re Citigroup Inc. 

Shareholder Derivative Litigation, 964 A.2d 106, 125 (Del. Ch. 2009) (standard for assessing 

oversight liability and duty of care requires “properly alleging particularized facts that show that 

a director consciously disregarded an obligation to be reasonably informed about the business and 

its risks or consciously disregarded the duty to monitor and oversee the business.”).5 

Plaintiff’s arguments in opposition to the 12(c) Motion are essentially threefold: (a) the 

2017 amendments to NRS 78.138 were not retroactive; (b) allegations of gross negligence can 

overcome the business judgment rule presumption, which, in its duty of care case, is sufficient to 

impose individual liability without additional allegations of breach of fiduciary duty and 

                                                 
4 See, for example, paragraph 154 of the Third Amended Complaint, which alleges that at a 
February 2, 2012 Board meeting, the Director Defendants approved $480,000 in capital 
contributions based on a report of favorable claims activity from the President of Uni-Ter UMC, 
a third-party advisor to L&C.  The Third Amended Complaint takes issue with the fact that “[t]he 
Minutes do not say what the alleged favorable claims activity was,” and allege “[o]n information 
and belief, the Board failed to exercise the slightest degree of diligence and care [e.g., the Board 
was negligent] regarding this information and did not verify whether the report by [Uni-Ter 
UMC’s President] regarding alleged ‘favorable claims activity’ was accurate or complete.”  The 
Third Amended Complaint is rife with similar allegations that fail to allege any meaningful breach 
of any duty owed to the corporation that would rise to the level of intentional misconduct, fraud, 
or knowing violation of the law. 
5 Citigroup has been favorably cited in Nevada.  See, e.g., In re Las Vegas Sands Corp. Deriv. 
Litig., 2009 WL 6038660 at *21-22 (Nev. Dist. Ct. Nov. 4, 2009) (citing Citigroup for the 
proposition that a showing of bad faith is a necessary condition to director oversight liability); In 
re AMERCO Deriv. Litig., 127 Nev. 196, 232, 252 P.3d 681, 705-06 (2011) (citing to Citigroup 
for unrelated standard involving matters entrusted to corporate directors). 
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intentional misconduct, fraud, or knowing violation of the law; and (c) even if allegations of breach 

of fiduciary duty and intentional misconduct, fraud, or knowing violation of the law were required, 

the Third Amended Complaint sufficiently pleads such allegations.  Each of these arguments 

misses the mark and is a misstatement of the law and revisionism of the facts pled in the Third 

Amended Complaint. 
 
a. NRS 78.138(7)’s requirements unambiguously apply in this case, regardless 

of retroactive effect of the 2017 amendments 

 Under Nevada law, “when the language of a statute is unambiguous, the courts are not 

permitted to look beyond the statute itself when determining its meaning.”  Wynn Resorts, Ltd. v. 

Eighth Judicial Dist. Court of Nev., 2017 Nev. LEXIS at *20, 399 P.3d 334, 344 (2017).  The 

Nevada Supreme Court has previously determined that “NRS 78.138 is unambiguous.”  Id. 

(interpreting interplay of business judgment rule and attorney-client privilege).  Likewise, here, 

the plain language of the statute is clear and unambiguous: in any case filed after October 1, 2003, 

a plaintiff must plead and prove each of the three elements of NRS 78.138(7)(a)-(b) in order to 

hold a corporate officer or director individually liable.  Resort to legislative history to explain the 

purpose or effects of the 2017 amendments is thus both unnecessary and forbidden by Supreme 

Court mandate.  See id.6 

Plaintiff’s Opposition to the 12(c) Motion ignores the plain language of NRS 78.138(7) 

and cherry picks a single piece of legislative history – a statement by legislative lobbyist Lorne 

Malkiewich in the May 25, 2017 minutes – to support the claim that the 2017 amendments to the 

statute do not apply in this case, which was filed in 2014.  (Opposition at p. 8).  Mr. Malkiewich’s 

statement that 2017 Nev. SB 203 had no retroactive effect cannot serve to override the clear 

language of the statute that it applies to “each case filed on or after October 1, 2003.”  This date-

restrictive language existed in the pre-2017 version of the statute and survived the 2017 

amendments.  Had the Legislature wished to change the applicability of the statute to cases filed 

after its effective date, it could have done so.  The fact that it did not leads to one clear conclusion: 

                                                 
6 Director Defendants’ 12(c) Motion included a section titled “A Brief Legislative History of NRS 
78.138” to place the statute in context.  Nothing in this section was intended to supplant the clear 
statutory language of NRS 78.138. 
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the statute means what it says and applies in all cases filed on or after October 1, 2003, including 

this case.7 
 
b. Allegations of gross negligence may be sufficient to overcome the business 

judgment rule presumption but are insufficient alone to support individual 
liability 

 In the Opposition briefing, Plaintiff overtly and intentionally collapses the three 

requirements to impose individual liability of officers and directors into a single requirement – 

“whether the subject board is even capable of raising the BJR’s protections in the first place.”  

(Opposition at p. 4).  According to Plaintiff, in duty of care cases, if an officer or director has 

abdicated his or her responsibility to the corporation, the business judgment rule presumption does 

not apply, and the inquiry ends; individual liability is appropriate simply by virtue of the 

inapplicability of the business judgment rule presumption. 

 To support this assertion, Plaintiff relies on a single piece of dicta from the Shoen case: 
 
With regard to the duty of care, the business judgment rule does not protect the 
gross negligence of uninformed directors and officers.  And directors and officers 
may only be found personally liable for breaching their fiduciary duty of loyalty if 
that breach involves intentional misconduct, fraud, or a knowing violation of the 
law. 

Shoen, 122 Nev. at 639, 137 P.3d at 1184 (citing Aronson, 473 A.2d at 812).  Plaintiff’s insistence 

that this excerpt from Shoen controls the pleading standard for imposition of individual liability 

on the Director Defendants is largely responsible for creating confusion for the Court that led to 

the Court’s misapprehension of the law and its adoption of a clearly erroneous pleading standard. 

 With respect to the first sentence of the above-quoted passage, for purposes of this Motion, 

the Director Defendants do not dispute that, at the pleading stage, allegations of gross negligence 

                                                 
7 Even if the statute had no retroactive effect, a careful reading of the plain language reveals that, 
particularly with respect to the requirements of subsection (7), the state of the law was not 
substantively changed by the 2017 amendments, but rather was amended to clarify that the 
business judgment rule presumption found in subsection (3) must be rebutted in addition to the 
further requirements of subsection (7) (proof of breach of fiduciary duty and proof of intentional 
misconduct, fraud, or knowing violation of the law).  See also 2017 Nev. SB 203, Sec. 2(1) (noting 
the importance of ensuring the corporate laws of Nevada are “clear and comprehensible”).  The 
requirements of subsection (7)(b) (as amended) did not change under the 2017 amendments.  Thus, 
practically speaking, NRS 78.183 continued to operate in the same manner before and after the 
2017 amendments.  See Wynn Resorts, 399 P.3d at 342 n.5 (“the amendments to NRS 78.138 do 
not change our conclusions.”). 
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involving inattention and lack of diligence on the part of officers and directors, when taken in the 

light most favorable to the plaintiff, may be sufficient to plead rebuttal of the presumption.8  

However, to then determine that, because the business judgment rule does not apply (i.e., the 

rebuttal of the presumption has been plead pursuant to subsection 7(a)), individual liability is 

automatically appropriate without consideration of the elements required by subsection 7(b), is a 

logical leap that is directly contrary to the unambiguous language of the statute and unsupported 

by case law.  Such an interpretation would swallow the rule that requires intentional misconduct, 

fraud, or a knowing violation of the law in order to hold directors or officers individually liable.   

 This Court appeared to recognize the requirements of subsection 7(b) in its granting of the 

Director Defendants’ 12(b)(5) Motion to Dismiss Plaintiff’s initial complaint.  At the January 27, 

2016 hearing on that Motion, the Court noted that Plaintiff’s allegations were insufficient to plead 

gross negligence, the business judgment rule applied, and “[i]ntentional conduct would have to 

be pled in order to proceed on that gross negligence claim.”  (Jan. 27, 2016 Tr. at 7:20-24).  

The Court was correct in its statement at that time and Plaintiff was on notice of the requirement 

to plead intentional misconduct (or fraud or knowing violation of the law).  Yet Plaintiff failed to 

so plead and instead presented the Court with a further tortured interpretation of the Shoen dicta.  

In reconsideration of its denial of the 12(c) Motion, the Court should reaffirm the requirement that 

Plaintiff plead in accordance with subsection 7(b)(2) and dismiss the Third Amended Complaint.9 

 To the extent Plaintiff and this Court interpret the second sentence of the Shoen dicta, 

which recites the standard for individual liability for breach of fiduciary duty of loyalty, to imply 

anything about the fiduciary duty of care, that reasoning is logically flawed.  Simply because the 

initial premise – that a breach of duty of loyalty requires a showing of intentional misconduct, 

fraud, or knowing violation of the law – is true, does not mean that the transpositive – that a breach 

other than the duty of loyalty (e.g., a breach of the duty of care) does not require a showing of 

                                                 
8 Pursuant to NRS 78.183(7)(a), of course, at a later stage in the proceedings, the trier of fact must 
determine that the presumption has in fact been rebutted. 
9 Plaintiff should not be granted leave to amend as it has had four bites at the pleading apple and 
is the victim of its own doing in misrepresenting to the court an erroneous pleading standard not 
supported by the law. 
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intentional misconduct, fraud, or knowing violation of the law – is necessarily true.10   

 Indeed, Shoen said nothing about what is required to hold directors and officers liable for 

a breach of the duty of care, because that issue was not before the court.  Rather, Shoen involved 

consideration only of “when the demand for corrective action that a shareholder must make upon 

a company’s board of directors before filing a derivative suit may be excused as futile.”  Shoen, 

122 Nev. at 626.  Likewise, Aronson, the Delaware Supreme Court case on which Shoen relies for 

the proposition cited, was a demand futility case and did not directly address pleading standards 

for individual liability of officers and directors, let alone a distinction among pleading standards 

in duty of care and duty of loyalty cases.11  Thus, even if the second sentence of the Shoen passage 

meant what Plaintiff says it does, its value is limited outside the context of demand futility case 

law. 

 This is particularly so in light of both Nevada and Delaware case law addressing duty of 

care standards in the post-Shoen, post-Aronson world.  First, in Citigroup, the Delaware Court of 

Chancery addressed defendant corporate officers and directors’ motion to dismiss for failure to 

state a claim or to properly plead demand futility.  964 A.2d 106.  The shareholders alleged, in 

relevant part, that defendants breached their fiduciary duties by failing to properly monitor and 

manage risks and ignoring red flags in the subprime lending market and by failing to properly 

disclose the corporate exposure to subprime assets.  The Citigroup court analyzed the plaintiffs’ 

claims as alleging a breach of the duty of oversight – a subset of the duty of loyalty and “possibly 

the most difficult theory in corporation law upon which a plaintiff might hope to win a judgment.”  

Id. at 122, 126 (quoting In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959, 967 (Del. Ch. 

                                                 
10 To put it in simpler terms, the logical fallacy of improper transposition is shown in the following 
example: “If there is smoke, then there is fire.  Therefore, if there is not smoke, then there is not 
fire.”  Clearly, the transposed version of the otherwise true premise is not logically sound, because 
there can be fire without smoke.  The same is true in the duty of loyalty/duty of care example 
above. 
11 Even if Aronson had directly addressed the relevant issue, the Delaware Supreme Court’s 
holding and reasoning would have only persuasive value to Nevada courts, and the plain language 
of relevant Nevada statutory law would override any contrary pronouncements from a foreign 
jurisdiction. 
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1996)12).  However, the court noted the “similarity between the standard for assessing oversight 

liability and the standard for assessing a disinterested director’s decision under the duty of care 

when the company has adopted an exculpatory provision” relieving the director of personal 

liability for violations of fiduciary duty except in limited circumstances.13  Citigroup, 964 A.2d at 

125. 

 Notably, Citigroup states that, in both duty of oversight and duty of care cases, a plaintiff 

can show that director defendants will be liable “if their acts or omissions constitute bad faith.”  

Id. at 125.  Bad faith can be shown by “properly alleging particularized facts that show that a 

director consciously disregarded an obligation to be reasonably informed about the business and 

its risks or consciously disregarded the duty to monitor and oversee the business.”  Id. (bold 

emphasis added).  The court made clear that the existence of these duties “does not eviscerate the 

core protections of the business judgment rule . . . .”  Id.  While the court acknowledged that a 

plaintiff could overcome the protections of the business judgment rule by showing gross 

negligence, it commented that such showing is “a difficult one,” but that “the burden to show bad 

faith is even higher.”  Id.  Accordingly, in duty of care cases, as in duty of oversight cases, the 

Delaware Court of Chancery, writing post-Aronson, acknowledged that a plaintiff must make a 

showing of both gross negligence to overcome the business judgment rule presumption and a 

showing of bad faith to establish personal liability of directors.  The court found the plaintiffs’ 

                                                 
12 Although Nevada has not expressly adopted the Caremark standard, as the seminal Delaware 
case on the standard for director oversight liability, Caremark is instructive in assessing the burden 
of pleading and proof on plaintiffs in duty of oversight and duty of care cases, particularly because 
the standard may be arguably less onerous than that required by NRS 78.138(2)(b)(2).  Under the 
Caremark standard, directors of a corporation may be held liable for a judgment against the 
corporation only if the directors act in bad faith by (a) consciously disregarding “red flags” that 
the corporation is violating the law or (b) utterly failing to implement any information and 
reporting system to detect such violations.  See Horman v. Abney, 2017 WL 242571 at *18-19 
(Del. Ch. Jan. 19, 2017).  Neither prong of the Caremark standard may be met by negligence, even 
gross negligence; a plaintiff must establish “that the directors knew that they were not discharging 
their fiduciary obligations.”  Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006) (emphasis added). 
13 In Citigroup, the company had adopted an exculpatory provision relieving directors of personal 
liability for breach of fiduciary duty except for breaches, acts, or omissions “not in good faith or 
that involve intentional misconduct or knowing violation of law.”  This is substantially similar to 
the exculpatory provision by which the Director Defendants are protected.  See Exhibit A to 
Director Defendants’ 12(c) Motion for Judgment on the Pleadings (“The personal liability of the 
directors of the corporation is hereby eliminated to the fullest extent permitted by the General 
Corporation Law of the State of Nevada, as the same may be amended and supplemented.”). 
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allegations too conclusory to state a claim for oversight liability that would give rise to a substantial 

likelihood of personal liability, since that would require “particularized factual allegations 

demonstrating bad faith by the director defendants.”  Id. at 127.  Accordingly, the plaintiffs’ claims 

for breach of fiduciary duty were dismissed for failure to state a claim. 

 The Citigroup court’s logic was adopted several months later by Nevada District Court 

Judge Earl in a written decision on a motion to dismiss under both NRCP 23.1 and NRCP 12(b)(5).  

In re Las Vegas Sands Corp. Derivative Litig., 2009 WL 6038660 (Nev. Dist. Ct. Nov. 4, 2009).  

In addressing the plaintiffs’ allegations of breach of the duty of oversight in his NRCP 23.1 

analysis, Judge Earl quoted Citigroup for the proposition that to establish oversight liability, “a 

plaintiff must show that the directors knew they were not discharging their fiduciary obligations 

or that the directors demonstrated a conscious disregard for their responsibilities . . . .”14  Id. at 

*7 (emphasis added).  Judge Earl went on to reference Citigroup’s finding that “a showing of gross 

negligence [is] required to rebut a presumption of the Business Judgment Rule and the burden to 

establish bad faith is even higher than that of a showing of gross negligence.”  Id.  Judge Earl 

ultimately determined that the plaintiffs’ allegations were insufficient to adequately plead demand 

futility under NRCP 23.1. 

 In turning to the defendants’ 12(b)(5) motion to dismiss for failure to state a claim, Judge 

Earl noted that the burden on the plaintiffs was “particularly difficult” given the wording of NRS 

78.138(7), which required at the time (and still requires today) a showing of (a) breach of fiduciary 

duty, and (b) intentional misconduct, fraud, or a knowing violation of the law.  Id. at *9-10.  Judge 

Earl then found that “[t]here is nothing in the Plaintiffs’ Amended Complaint that directly alleges 

fraud or knowing violation of the law on the part of the Defendant Directors,” and that allegations 

of intentional misconduct were “hollow,” and thus insufficient.  Id. at *10.  Finally, because the 

                                                 
14 While Plaintiff characterizes the Third Amended Complaint’s claim for gross negligence against 
the Director Defendants as one for breach of the duty of care, Citigroup made clear that the 
pleadings required for a breach of the duty of care are similar to those required for claims 
predicated upon breaches of other fiduciary duties, such as the duty of oversight, in that it requires 
a showing of bad faith.  See Citigroup, 964 A.2d at 125.  Because Plaintiff has not alleged any 
facts to demonstrate bad faith, Plaintiff has failed to make sufficient allegations to state a breach 
of fiduciary duty under any theory. 
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Las Vegas Sands Corp. Charter had adopted broad exculpatory provisions for individual liability 

of officers and directors, the defendants were afforded additional protection.  Id. 

 In sum, Judge Earl held: 
 
Insofar as general oversight liability is concerned, the provisions of NRS 
78.138(7), the provisions of the exculpatory clause in the Las Vegas Sands Corp. 
Charter and the provisions of the Business Judgment Rule (see NRS 78.138(3)) 
all combined to provide a protection against individual director 
responsibility/liability insofar as the Defendants in this shareholder derivative 
action are concerned.  Without liability, the Plaintiffs’ causes of action cannot 
survive. 

Id. (emphasis added).15 

 The lesson of Citigroup and Sands is that both Delaware and Nevada courts recognize that 

Aronson and Shoen did not alter the landscape of officer and director liability in duty of care and 

duty of oversight cases.  A plaintiff must still plead and prove, first, rebuttal of the business 

judgment rule presumption, second, breach of fiduciary duty, and third, bad faith (under Delaware 

law) or intentional misconduct, fraud, or knowing violation of the law (under Nevada law).16  If a 

plaintiff fails to plead or prove these three things, individual liability cannot be imposed on 

directors or officers and the plaintiff’s claims must be dismissed. 

 Here, Plaintiff utterly failed to allege anything more than gross negligence and thus failed 

to meet the pleading requirements of NRS 78.138(7).  Thus, even if all of Plaintiff’s bloated, 

conclusory allegations are taken as true, Plaintiff can ultimately plead no set of facts entitling it to 

judgment.  Because Plaintiff’s allegations are insufficient under clear statutory law to impose 

individual liability on the Director Defendants, the causes of action against the Director 

Defendants must be dismissed. 

                                                 
15 Judge Earl also briefly addressed the plaintiffs’ cause of action for “gross mismanagement,” a 
cause of action that does not exist in Nevada and found that such allegations did not show a breach 
of the overall fiduciary duty of care and loyalty.  Sands, 2009 WL 6038660 at *9. 
16 Other jurisdictions apply similar standards for imposition of individual liability on directors.  
See, e.g., L.B. Indus., Inc. v. Smith, 817 F.2d 69, 71 (9th Cir. 1987) (Under Idaho law, “to be held 
liable a corporate director must specifically direct, actively participate in, or knowingly acquiesce 
in the fraud or other wrongdoing of the corporation or its officers.”); see also Teachers’ Ret. Sys. 
v. Welch, 664 N.Y.S.2d 38, 39 (N.Y. App. Div. 1997) (stating New York law “shields GE’s 
directors for negligent acts or omissions incurring in their capacity as directors, with certain 
exceptions (intentional misconduct, bad faith, knowing violation of the law)”).  
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c. The Third Amended Complaint contains no allegations of intentional 

misconduct, fraud, or knowing violation of the law 

 Finally, in the Opposition briefing, Plaintiff claims that even if the Court were to analyze 

the allegations of the Third Amended Complaint under the Director Defendants’ standard (i.e., the 

proper standard), “the allegations (and facts) are more than sufficient for purposes of the 

‘intentional misconduct, fraud or a knowing violation of the law’ language.”  (Opposition at p. 6).  

However, Plaintiff does not provide any citation to its Third Amended Complaint to support this 

wholly conclusory statement.17  Plaintiff misrepresented to the Court that the Third Amended 

Complaint contained allegations that the Director Defendants acted with “conscious – meaning 

‘knowing’ and ‘appreciated’ disregard for and total abdication of their duties to L&C,” (id.), but 

again fails to provide citation.  Indeed, the words “conscious,” “disregard,” and “abdication,” 

appear nowhere in the Third Amended Complaint.  In any event, even if Plaintiff could 

successfully convince the Court, by some strained interpretation of the allegations, that the Third 

Amended Complaint had alleged “conscious disregard” and “total abdication of their duties” to 

the company, such allegations would remain insufficient under NRS 78.138(7)(b)(2)’s 

requirement to plead intentional misconduct, fraud, or knowing violation of the law, such 

allegations would remain insufficient under the requirement that a plaintiff allege “particularized 

facts” showing conscious disregard.  See Citigroup, 964 A.2d at 125. 

IV. CONCLUSION 

 Despite paying lip-service to the “two-step process” contained in NRS 78.138(7) 

(Opposition at p. 4), Plaintiff’s argument collapses the individual liability inquiry into a single step 

                                                 
17 At the October 11, 2018 hearing on the Director Defendants’ 12(c) Motion, Plaintiff’s counsel 
attempted to point to several paragraphs of the Third Amended Complaint as pleading knowing 
violation of the law.  Oct. 11, 2018 Tr. at 17:15-18:14 (citing paragraphs 104, 105, 121, 145, 228, 
[2]30, and 232).  However, these paragraphs, the majority of which make allegations “on 
information and belief,” largely contain allegations of “gross negligence,” or lack of exercise of 
“slight diligence or scant care.”  At most, these paragraphs allege that the Director Defendants 
knew they had a duty to the company and knew they could not rely upon the information provided 
by the company’s advisors.  These allegations could arguably be sufficient to demonstrate that the 
Director Defendants were not entitled to rely on third-party advice or counsel under NRS 
78.138(2), but they are insufficient to support a claim of intentional misconduct, fraud, or knowing 
violation of the law as required by NRS 78.138(7)(2)(b). 
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to consider only the applicability of the business judgment rule presumption.  This argument is 

misguided and directly contrary to both clear statutory law and case law.  The irrelevant dicta in 

Shoen does nothing to save Plaintiff’s Third Amended Complaint.  To the extent Plaintiff’s 

position continues to be accepted by this Court, and to the extent this Court’s decision denying the 

12(c) Motion stands, NRS 78.138(7)(b) is rendered meaningless18 and Nevada’s protections for 

corporate officers and directors are severely limited.  Such a result is untenable.  Reconsideration 

is warranted under the circumstances to correct the Court’s error of law and to grant the Director 

Defendants’ 12(c) Motion with prejudice and without leave to amend. 

DATED this 29th day of November 2018 
 

  
HOLLAND & HART LLP 
 
 
 
/s/ J. Stephen Peek, Esq.  

 J. Stephen Peek, Esq.  
Jessica E. Whelan, Esq.  
Ryan A. Semerad, Esq.  
9555 Hillwood Dr. 2nd Floor 
Las Vegas, NV 89134 
 
Joseph P. Garin, Esq.  
Angela T. Nakamura Ochoa, Esq.  
LIPSON, NEILSON, COLE, SELTZER  
& GARIN, P.C.  
9900 Covington Cross Drive, Suite 120 
Las Vegas, NV 89144 
 
Attorneys for Defendants Robert Chur,  
Steve Fogg, Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels  

 
  

                                                 
18 It is a bedrock principle of statutory interpretation that courts should interpret a statute so that 
no part is rendered meaningless.  Harris Assocs. v. Clark County Sch. Dist., 119 Nev. 638, 642, 
81 P.3d 532, 534 (2003). 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 29th day of November 2018, a true and correct copy of the 

foregoing MOTION FOR RECONSIDERATION was served by the following method(s): 
 
  Electronic:  by submitting electronically for filing and/or service with the Eighth Judicial 

District Court’s e-filing system and served on counsel electronically in accordance with 
the E-service list to the following email addresses: 

 
James L. Wadhams, Esq.  
Brenoch Wirthlin, Esq.  
FENNEMORE CRAIG, P.C. 
300 South Fourth Street, Suite 1400 
Las Vegas, NV 89101 
 
Attorneys for Plaintiff 
 
Joseph P. Garin, Esq. 
Angela T. Nakamura Ochoa, Esq. 
LIPSON NEILSON, P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, NV 89144 
 
Attorneys for Defendants Robert Chur, Steve 
Fogg, Mark Garber, Carol Harter, Robert 
Hurlbut, Barbara Lumpkin, Jeff Marshall, and 
Eric Stickels 

George F. Ogilvie III, Esq. 
MCDONALD CARANO LLP 
2300 West Sahara Ave., Suite 1200 
Las Vegas, NV 89102 
 
Jon M. Wilson, Esq. 
Kimberly Freedman, Esq. 
Erin Kolmansberger, Esq. 
NELSON MULLINS BROAD AND CASSEL 
2 S. Biscayne Boulevard, 21st Floor 
Miami, FL 33131 
 
Attorneys for Defendants Uni-Ter 
Underwriting Management Corp., Uni-Ter 
Claims Services Corp., and U.S. RE 
Corporation 

 
 

  /s/ Valerie Larsen  
An Employee of Holland & Hart LLP 
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From: Elsass, Sandy [selsass@usre.com] 

Sent: 7/26/2011 7:06:31 AM 

To: Dugan, Tonya [tdugan@uni-ter.com] 

CC: Chamberlain, Dwain [dchamberlain@uni-ter.com]; Wood-Clater, Nadeene [nwood-clater@uni-ter.com]; Curtis 

Sitterson [CSitterson@stearnsweayer.com] 

Subject: Re: July 25 2011 update CV 

I don't want a lot of detail and no critical comments about Garcia. Curtis may want to opine? I think we told the board they 
left. What the board wants to see is the economics of how much was lost, or not, for the 2 years and projected ultimate. 

From: Dugan, Tonya 
To: Elsass, Sandy 
Cc: Chamberlain, Dwain; Wood-Clater, Nadeene 
Sent: Mon Jul 25 11:37:48 2011 
Subject: FW: July 25 2011 update CV 
Sandy, 

In preparation for the various board meetings, do you want to include in the board materials the chronological order of 

events leading up to CV's decision to non-renew, including subsequent activities (their claim dumping letter and our 

responses/correspondences back and forth). I wasn't sure if you wanted it to be as formal as a document that is 

included with the board materials or just something we create separate as an outline for discussion purposes. 

PLEASE NOTE OUR NEW ADDRESS BELOW. PHONE & FAX NUMBERS REMAIN UNCHANGED. 

Tonya M. Dugan, CIC 
Sr. Vice President - Underwriting 
Uni-Ter Underwriting Management Corp. 
3655 Brookside Parkway, Suite 200 
Alpharetta, GA 30022 

678-781-2400 Main 
678-781-2374 Direct 
678-781-2450 Fax 
678-524-8066 Cell 

tdugan@uni-ter.com   

From: Miller, Jonna 
Sent: Monday, July 25, 2011 11:34 AM 
To: Elsass, Sandy; Dugan, Tonya; Chamberlain, Dwain 
Subject: July 25 2011 update CV 

Attached is the most recent update and my thoughts on each file's reserves. 

FYI, Garcia's bills for last month were over 120k, averaging $10,364/file. I'm reviewing them now. 

Jonna Miller ARM 

VP Claims 

Uni-Ter Group 

jmiller@uni-ter.com  

678 781 2427 

678 781 2450 fax 

SWMLCEM008955 
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3655 Brookside Parkway, Suite 200 

Alpharetta, Georgia 30022 

CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and 
confidential, and is intended only for the use of the individual or entity named above. If the reader of this 
message is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of 
this communication is strictly prohibited. If you have received this transmission in error, please immediately 
reply to the sender that you have received this communication in error and then delete it. Thank you. 

SWMLCEM008956 
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iICT'I ON IIY UN Á.NIM OI]S \ryIìITTTTN C ()NS IÙN'I'

OT¡ TT'IE I}OAII,D Ol| DTIIJiC'TOITS OF

Lrdwls (ç cLAnK LTc IIISK IìIITENIIION GIìOUP,INC.

IN LTfiU OF A SPECIÄL MTTDTING

'lhc undcrsigned, being ¡rll of ths mçmbers of the.Bo¿rd of¡Directors (1Io "Bo*rd") of

LIITI/IS & Cl.,AIlI{ i,'IC RISK RETTINTION GROUP, lNC., a Ncvada corporation (the

"Corporutiou"), do ltcrel:y aclopt the fbllowiug rcsoltttiorn by writtcn L:ons$nL (wittr cach Board

rncmbcr abstaining with respcct to rnatters involving his aflÌliatcd entity) in licu ol'a specierl

rnecting.

A. RFISOLVFID, ülat the lloard âppl'ovos of a plan to inorcase thc crpital of
th.e Corporatir¡n rts follows:

r\ggregate cash corttributions of $2,150,000 src to bc marlc on or
bcforc 11/15/11 in exch¿u:ge for surplus notcs by the f'ollowirrg
personsl

Oneicir Ilarlk - $750,000
Eaglc l-Icalthcare - $220,000
Iliruracle I-Icalthc'are - $220, 000
Marquis (Jonrpanies - $220,000
Illderwoocl Sonior Caro - $220,000
Ilohm Services - $220,000
Uni-'I'er - $300,000

Suri:lus notou will be genorally in tlrç sarnc form as tho cnmcnt
Oncida surplus notc. fcrm will be 3 years, with intercst payable
atrttrrally nt ¡)Ìirnc 4" 2%, All surlllus ¡rotes will be pari passu as to
rcpayrrrcrrt. lÌach surplus ¡.ote will b¡l couvertible into oommon
stock at any tirnc on tlr bofore the end of lhe 3 year telrn, baseci
ru¡ron ïhe unaudiicd reportcd GAAP book value ot'tfic corrrrnon
stoclr as of 9ßA/'11 of $17.5? per shue. Such convçrsion ¡rricc
shall be so set, aud shall liùt be subjeot to adjustment bascd uporr
iìrturc mrclit or rcvicw of thc 9130/11 fin¿rncials. In the case of
Oneida ¿urcl Uni-T{rr, suoh conversion can only be madc if L&C
ccascs to be a Risk Rctention Group. Prior to rôpâymcnt of thc
rrew surplus üotes, any profit sharirrg bonus payablc to Uni-Tcr
may bc acorucd in thc orclinary corlrsri, but rrot paid.

a)
b)
c)
d)
c)

Ð
tr)

?-
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3 I)cpcncling upon thc rcquirerncnts of thc busincss in thc 4tl¡ quilrtcr
2011, as clctcrmincd by the llmrd, tlrri drovç pnrtics (other th:tn
Oncida) would conrmit to rnakc adclitiorral conunitmcnt.s, irr

cxchurge for sr,rrlrlus notcs, ilt the aggrcgutc amor¡llt of {i5,50,000 iil
the 4th quarter 20ll or lst quartct 2012 in 1h{, ft>llowing
proportions:

a, lxtglo, Pinnacle, Malquis, Elderwooclancl lloluu
b. {J$+E L/o, -"To'

7/5.5 each

2A/55

,' ')

13. l1$SOl-,VIll); that the Iloard reaflïrm* the Cor.poratio¡l's rrndcrwritin¿5
phílosophy m di.qoussed at drc last Iio¿rrd mccling.

C. RIISOLVED, ürat thc lloard rcquests rnore fi'cqucnt fitranoial re¡rorting
to tltc lloard as discusseçl at tlrc last mecting, pre:ferably rtrorrthly.

IN V/IINIISS ïVHËIUiOF thc undersigned bcing all of thc urç¡nbcrs of the }Sourd of

Dircotors lrave exscuterl this Unùrinrour¡ Written Çonsont as of'the .-fÏ¿oy otiOctober, 201l,

BOARD OF DIRECTORS:

Jcl:f C. Mqrçhall Stcvcn Çharles F

Mark S. {farber Robcrt Hur{l¡ut

Carol C.I{alter, Ph.D. Eric Stïckcls

Robcrt M. Chur Barbara l,umplcin, ItN

fi 12J2844 vl

-2-
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J l)cpcncling upon thc rcquirt:ments o1'the busiltes¡i in thc 4'th qunrter

2011, as clctermined by thc llo¿rr.d, thc abovc pîrtios (othcr tþart

Oneictrr) would çOmrnit to makç aclditional çoülrnitüIonts, i¡l

exchange for surplus notôs, in the aggregâtc åmount of $550,000 in
the 4th quartcr 20li ot lst qunrter 2012 in thc fi:llowing
prop0rtions:

a. liagle,Ilinnaclc, Marquis, Ëldcrwoo<l aud ltolnn

b, LJSR*ï Lrnr *"çç*
7/55 cach

201s5

B. [ì}]SOLVËD, thaf tl-re Boarcl rcaffir¡n.t thc Corpor¿ilion'.' under"vtnitilrg

ptrilosophy as discussecl at thc last'[lo¿r'd mecting.

C. REIIOI;VED, that tlte }Joanl requests Inorc fÌeqtlent financial roporting

to thc.IJoard as discussccl ût thc la¡it'nreeTing, preferabl¡l month'ly.

IN V/ITNESS WIIER.I1OIì fhc unriersigned trcing all of the membcrs of the lloorcl of

Directqrs have executecl this lJn¿rnimous Written (lonsont as of the -*. ¿uy of October, 201l.

BOAIìD ON' DIIil] CTOII,S :

JelÌf C. Marshall Stevcn Char'les l?ogg

Mzu'k S. G¿rrl¡cr V/.I-Iurlbut

Calol C. i{arter, Ph.D. Eric Stickels

llobert M, Chur Barbara Lumpkin, RN

lr 125)1144 v I

-2-
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3 Depeuding upon the requírcmcnts of thç husi¡rcss in thc 4th quartcr

20i1, as dctennined by thc Boarcl, thc abovo parties (othcr thart

Oneida) would commit to make ndditional commitments, in

exchange for surplus notes, in the aggregête amormt of $550,000 in

the 4th quarter 20tI or lst quarter 2012 in ths followirtg
proportiorrs:

a. Faglc, Pirutacle, Marquis, Elderwood arld l{oh¡rt

b, É;SA# kn,'-'[t/
7155 ewh
20/s5

B. RESOLVIID, that thc llosrd reaffirms thc Çorporation's underwriting
philosophy as discussed at the last lloard mecting'

C. RËSOLVED, tlut the Board requesls rnore frcquent firrancial reporting

to the Boârd as discusssd at the læt mecting, prcferably monthly,

IN WIIT{FSS WHEIìI}OF the undorsigned being all of the menrbers of the Board of

Dircctors hnvç executed this UnanÍmous TVritten Consent as of the,*-ffuy of October, ?01l,

BOARD OIr DIRECTORS¡

JcfTC. Marshall Stcven CJharles Fogg

Mark S. Garber
..¡ti.¡f'.1.

I{obort'W. Hurlbut

C.l''Iarter, Ph.D Eric Stickels

Robert M. Chur Barbara I.,umpkin, RN

//11252844 vI

-2-
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3 D^cpenrling upon-the requircments of the busi¡rcss in the 4th quarter
2011, as detennincd by the Board, thc abovc partics (other than
oneírla) would commit to make additional 

- 
comrniìments, in

cxchange for surplus notcs, Ìn thc aggregate amount of $ii0,000 in
the 4th quailcr 2011 or lst quartei z0lz in the fotiowing
proportionst

â. Eagle, Pinnaclo, Marquis, Eldorwood aud Rolun
b. Uni-Tcr

7/5S oach

20ts5

B' RrsoLvED, that thc Board roaffi.nns the corporation'r underwriting
philosophy as disousscd st thc Iæt Bo4rd nreeünf.

c. REsCILVBD, that the Board requests more frcquent financial rcporting
to thc Boarcl as discussed at the lætmccting preferablymonthly.

IN ïvITNEss wllËREOF thç urulersigned being all of the rnembcrs of rhe

Dircctors havs exeouted this Unanimous Written Con¡ent as of tho*fday of October, ll

BOARD OIT NMECTOR,S:

Jcff C. Marshall Charles Fogg

Mark E. G¡rber llobert

Carol C, I"Iarter, Ph,D.

RobertM. Chur Barbara Lumpkin, RII

qf
I

i

I

t11252844 vl
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3

BOÁTID OIT DIßIICTOR$:

a. Eagle,Iliruracle, Marquis, Eldclwoocl ¿rrrcl Rolun
b, Urri-Ter

Dcpc*ding upon dre requircnrcnts.of thc busi¡rcss in ilrç 4th quartor
2011, as deter¡nined by the lloard, the nbove partios (othcr tlrarr
oneidn) woultl çomrnit to makc additional 

- 
conr¡niLnents, in

cxchange ftlr sruplus notcs, in thc aggregate ümount of $5s0,000 in
tlre 4tlr quartq 2011 or lst quarter 2012 in tho fbliowing
proportions:

7/55 each

20/.ss

I3. RrsoLVED, that thc Board rcaffir.ms the corporation's unclgwriting
philosopþ as discusscd at the last Boarcl ureeting.

Ç. IìE$OLYFD, that the Boarcr rrrqrì{rsts moro frcqucnt fÏ¡¿ucial reporting
to tlro Board as discussccl at tlle lasf mectirrg, prci'crably monthly.

IN WI'INESS ffl'IIIRIlOF thc undersignecl beÍng all of the members of tho lJoant of

Directors havc executtld this Un¿uimous Written Consent os of thc;ffday of Ockrbcr, 201 I.

1

.,

Jcll C, Marshall Stovcn Chnrles Fogg

Mark S, (ia¡bm Iìobert IV, I.Iurlbut

Carol C- I,Iarter, Fh.I), Eris Sticksls

R<rbcrtM., Chtr Ba¡bara Ltunpkin, RN

lll252$4 vl

¿l
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3 Þopurdirrg upon tlio rcquirenretrts of thc busi¡rcss in tho 4'th quartu
201i, as clctermirrocl by thc l.ioard, ths above p¿utics (othcr than

Oneicta) would commil ttl mske additiclnal oommilmerrts, in
oxchange for surplus notÈo', in 1ùc aggtegate arnount of $550,000 in
the 4th quart;cr 20Il or lst rluartr,"r 2012 in the following
proporfiorts;

a. Eagle, Pirtltucle, Mnrt¡ttis, llldt'.rwoocl antl llohut
h. U¡li-Tcr

7/55 caoh

2;0155

B. IfliìSOi,VED, that tlte Boald rcaffirons tho Corporatron's 'untlerwriting

philosophy as discttsçc¿l at thc last lJoa¡rd uteeting.

C. RESOLVEI), lfiat 1Íc lSoard requosts more fiequcnt finansial reporting
to the Roard as discussod at thc last rucctin6, preferably monthly.

IN V/I'INIìSS TUI"IEI{IäOF the undersignccl bein¿ all of tlr$ menrbcrs of lhc Board of

Dircctors have sxccuÍcd thi.q L]nanimous Written Conssnt ¿ts of lhe -- day of Octobcr, 2011.

ISOATID OF DITII!:C'TORS :

JcifC. Marshall Stevotr Charlcs Fogg

MrÌrk 
'$- 

Gtu'bcr Iìobert W. Fltulbut

Carol C. [Iartcr, Ph.I)

llobert M. Chu

Edc Stickcls

Ilarbara Lunpkin, RN

ll1252844vl

,)
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3 Dcpc¡ding upon the rcqtti¡eltrcnts of llro businçss in thc 4th quarter

ZOî:, ns ãctennined by tþc lloarcl, thc th<¡ve parties (oll:er than

önciila) wor¡¡l commit io mrùc adclitional conmitmenl;$, itr

exclrzurgc lbr sruplus notcs, in thc aggrcgatc rmount of $550,000 in

thc 4tlT quurtu. 2011 or lst quarter 2012 in thc following

proportiorrs:

¿r, Eagle, I'innaclc, Mirqnis, lSlderwood iurd ltolurr

b^ IJni-Ter

7/55 each

20t55

B. lilìSOLVHD, thilt thc lloartl re¿rlÏìrms tln: Corporatitu'los turderwriting

philosophy as disot¡sscd at thç last lloar.d mcoting'

C. IIJISOLVIII), that the Iloanl rcqucsts ltorc frequent filr¿mcial rcpotting

to dre lloarct as clisct¡sse<l at the làst meeting, preÍerably morrthly'

IN ïWrINüSS WI:I.EIìEOIi rhc unclersigned being all of the mernbcrs of the Ro$cl of

Dircctors havc exccutcd this lJnaniurous 'lVritle¡r Consr:ut as of t]re 5,,.jdot of Octobcr, 201 l '

BOÄRD OII DIRICCTOR$:

.Tclf C. M¿rrshall Stcven Charles lrogg

Mark S. Garbcr Robert W, Hurlbut

Carol C.Ilartcr, Ph.I) hlric Stickcls

f.f
Ilobcrt M. Chur Barhar¿t Lurnpkin,llN

ilt?.5?.844 vl

Ò
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Case Number: A-14-711535-C

Electronically Filed
10/4/2018 2:00 PM
Steven D. Grierson
CLERK OF THE COURT
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