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Department of the Treasury
m Internal Revenue Service
Small Business and Self-Employed

IRS 300 Booth St

Reno NV 89509

L LANCE GILMAN
5 WILD HORSE CANYON DRIVE
SPARKS NV 89434-9701

Date:FEB 1 3 2919

Taxpayer ID number (last 4 digits): |

&3
Tax year:
December 31, 2014

December 31, 2015
December 31, 2016

Form number:
1040
Person to contact:
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COMES NOW, SAM TOLL, (“Defendant” or “Toll”), by and through the

undersigned counsel, and hereby files the following Motion for Stay of Discovery Pending

| Petition for Writ of Prohibition or Mandamus to Supreme Court on Order Shortening

Time against by Plaintiff LANCE GILMAN (“Plaintiff” ot “Gilman”) as described below.

This Motion is based upon the following Memorandum of Points and Authorities,
the pleadings and papers filed herein, and any oral argument on this matter that the Court
should require.

MEMORANDUM OF POINTS AND AUTHORITIES

Background

On April 9, 2018, almost a year ago, the Court entered an Order Granting
Anti-SLAPP Special Motion to Dismiss in Part, Allowing Limited Discovery, and Staying
Further Proceedings (hereinafter “Court’s Order”). The Court’s Order found in favor of
the Defendant on seven out of the eight alleged defamatory statements alleged in the
Plaintiff’s Complaint. On the remaining claim, the Court concluded that: (1) Toll’s
statements  regarding Gilman not residing in  Storey County (the “resident
communications”) were made to procure an electoral action, result, or outcome (Court’s
Order at 10:16); (2) were made in direct connection with an issue of public concern (Court
Order at 13:20); (3) were made in a place open to the public or on a public forum. (Court’s

Order at 14:9); and (4) were made in furtherance of the right to free speech in direct

connection with an issue of public concern. Court’s Order at 15:19. Nevertheless, the
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Court granted leave to the Defendant to conduct discovery, “limited solely to information
as to whether Toll knew the resident statements were false or whether he acted with a high
degree of awareness of the probable falsity of the statement or had serious doubts as to the
publication’s truth.” Court’s Order at 21:8.

During the deposition of Defendant Sam Toll, Toll refused to disclose the sources for
his news stories and invoked the News Shield Privilege codified in NRS 49.275. Plaintiff
Gilman thereafter filed a Motion to Compel; Motion for Sanctions; Motion to Extend the
Time Period for Discovery; and In the Alternative, Moton for Summary Judgment, to
which the Defendant filed an opposition.

On June 26, 2018, the Court entered an Order for Evidentiary Hearing on the
Motion to Compel, finding that an evidentiary hearing is necessary to determine whether
Toll may invoke the News Shield Privilege to protect his sources and directing the parties to
submit a joint hearing statement.

On July 13, 2018, the parties filed a Joint Hearing Statement with the Court, which
contained a list of witnesses to be called at the evidentiary hearing, a list of exhibits, and
additional points and authorities - as requested by the Coutt. |

On August 8, 2018, the Court issued an Order Re Evidentiary Hearing on Motion to
Compel, outlining the hearing schedule for the proposed evidentiary hearing, ordering that
certain witnesses would be precluded from testifying, and permitting the parties to file

supplemental points and authorities regarding whether the Storey Teller is a newspaper or
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periodical and whether Toll is a reporter.

b

'On August 22, 2018, Defendant Toll filed Supplemental Points and Authorities

s

4 Pursuant to the Court’s August 8, 2018 Order, citing cases finding that online news outlets
j in California and Pennsylvania qualified for protections under similar news shield laws.

g

7 On March 4, 2019, the Court issued an Order on Plaintiff’s Motion to Compel, for
8 Sanctions, to Extend Discovery Period, and for Summary Judgment and Order Vacating
9

o Hearing (“Order on Motion to Compel”) finding that: (1) Toll was a reporter and published

11 ]I news stories on his online news site, the “Storeyteller” but that since the news site was not
physically printed he was not covered by the news media privilege under NRS 47.275; and
4 (2) Gilman's motion to extend the time for discovery must be granted so he can obtain
R discovery of sources of information procured or obtained by Toll before August of 2017.
Id. Plaintiff Gilman has noticed Toll’s deposition to provide the compelled testimony on
18 March 25, 2019.

19 Defendant Toll files this Motion to Stay and requests an order shortening time in

20
order to petition the Nevada Supreme Court to review the Court’s Order on Motion to

22 || Compel disclosure of confidential sources he believes to be privileged under the Nevada

** || Press Shield. Without the stay, Toll will be placed in the untenable position of either
24
" disclosing his confidential sources or facing contempt of this Court. Due to the complexity

26 || of preparing such a petition, the undersigned attorneys for Toll expect to file the petition by

March 18, 2019.

4
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Argument

An application for stay is required to be first made to the District Court rather than
the Supreme Court. Nelsor v, Heer, 121 Nev. 832, 122 P.3d 1252, 2005 WL 3212435 (2005).
Under NRPC 8(c), a stay may be granted where: (1) the object of the appeal or writ petition
will be defeated if the stay or injunction is denied; (2) whether petitioner will suffer
irreparable or setious injury if the stay or injunction is denied; (3) whether respondent/real
party in interest will suffer irreparable or serious injury if the stay or injunction is granted;
and (4) whether appellant/petitdoner is likely to prevail on the merits in the appeal or writ
petition. These factors are met here as argued below:

First, the object of Mr. Toll’s appeal, the application of Nevada’s Press Shield statute,
codified in NRS 49.275, to his confidential sources, will be lost he is forced to disclose them
in the scheduled deposition thereby defeating the objective of his appeal.

Second, if a stay is not granted Mr. Toll will be forced to either disclose his
confidential soutces or be in contempt of the Court’s Order on Motion to Compel. This
legal jeopardy qualifies as an irreparable injury - i.e. once disclosed, the identities of Toll’s
confidential news sources for his stories may not be un-disclosed.

Third, Plaintiff Gilman will suffer no irreparable injury by the delay necessary to seek
Supreme Court review. Once the Supreme Court completes its review of the matter by
either declining to accept Toll’s writ petition or ultimately denying the merits of it, Plaintiff

will be able to recommence discovery. Indeed, Plaintiff has sought and received multiple
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delays in resolving this lawsuit already.

Fourth, while Defendant tealizes even if he may not convince this Court that its
ruling on the validity of Toll's assertion of the New Shield privilege was erroneous, the
Court should recognize the importance of this issue as a matter of public policy to reporters
for online news sites and the lack of Supreme Court precedent on the question at issue.
The Court’s ruling that all reporters for online news sites must now either “print” copies of
their publication or be compelled to join the Nevada Press Association to insure
confidentiality to their news sources is an issue of first impression of statewide importance,
i.e. no other Court in Nevada has made this same determination. It is very likely that the
Supreme Court will accept review of Toll’s petition because it involves an order compelling
Toll do disclose information that may be subject to a privilege under law, and as such, it is
eligible extraotdinary writ review. (see, e.g., Las Vegas Sands v. Eighth Jud. Dist. Ct., 130 Nev.
118 (2014); Aspen Fin. Services v. Dist. Ct., 128 Nev. 635, 639, 289 P.3d 201, 204 (2012); Diag
v Dist. Ct., 116 Nev. 88 (2000). Because no judgment has been rendered by the Court, no
bond should be requited under NRCP 62 as the putpose of security for a stay pending
appeal is to protect the judgment creditor's ability to collect. Nekon . Heer, 121 Nev. 832,
122 P.3d 1252, 2005 WL 3212435 (2005)

Considering all of the factors above, a stay is necessary to preserve the issue for
Supreme Court review and avoid irreparable harm to Mr. Toll and his confidential sources.

Mr. Gilman will suffer no irreparable harm and the privilege at issue is, at a minimum, of

6
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g{ high public policy and statewide importance.
H
f WHEREFORE, the Defendant respectfully requests that this Court stay discovery in
this matter pending the outcome of proceedings on the Defendant’s Writ of Prohibition or
Mandamus to the Supreme Court.

NRS 239B.030(4) AFFIRMATION

I certify that the attached filing includes no social security numbers or other personal

information.

Respectfully submitted this March 11, 2019:

b A e /aw

JOHN L. MARSHALL
SBN 6733

570 Marsh Avenue

Reno, Nevada 89509
Telephone: (775) 303-4882

johnladuemarshall@gmail.com

Luke Andrew Busby, Ltd.
Nevada State Bar No. 10319
316 California Ave #82

Reno, NV 89509

775-453-0112
luke@lukeandrewbusbyltd.com
Astorneys for the Defendant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the date indicated below, I caused service

to be completed by:

personally delivering;

_>_§, delivery via Reno/Carson Messenger Service;

. sending via Federal Express (ot othet overnight delivery service);

depositing for mailing in the U.S. mail, with sufficient postage affixed thereto; or,
delivery via electronic means (fax, eflex, NET; etc.)

a true and correct copy of the foregoing pleading addressed to:

GUS W FLANGAS
JESSICA K. PETERSON

\' ‘Flangas Dalacas Law Group

1. 3275 South Jones Blvd. Suite 105

" Las Vegas, NV 89146
- 702-307-9500
| F-702-382-9452

By: 7?v o O Dated:_$~ 1119

Luke Busby \
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Case No. 18-trt-00001-1e

Dept. No. 1I

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR STOREY COUNTY

LANCE GILMAN,
Plaintiff(s),
vs.
SAM TOLL,
Defendant(s).
/
ORDER GRANTING STAY

Presently before the Court is Defendant's MOTION FOR STAY OF DISCOVERY
PENDING PETITION FOR WRIT OF PROHIBITION OR MANDAMUS TO THE
NEVADA SUPREME COURT ("the Motion") filed on March 11, 2019.

The Defendant intends to file a petition for writ of prohibition or mandamus to the
Nevada Supreme Court to review the Court’s March 4, 2019, Order on Plaintff’s Motion to
Compel, for Sanctions, to Extend Discovery Period, and for Summary Judgment and Order
Vacating Hearing Order (“the Order”), which compels disclosure of confidential sources he
believes to be privileged under the Nevada Press Shield statute in NRS 49.275. Without the
stay, the Defendant argues he will be placed in the untenable position of disclosing his
confidential sources for his news stories.

As the Court’s Order ruled on a novel issue of law, the Court agrees that it is likely that

the Supreme Court may accept review of the Defendant's petition because it involves an
y P P

1
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order compelling the Defendant to disclose information that the Defendant argues is subject
to a privilege under law. (see, e.g., Las Vegas Sands v. Eighth Jud. Dist. Ct., 130 Nev. 118 (2014);
Aspen Fin. Services v. Dist. Ct., 128 Nev. 635, 639, 289 P.3d 201, 204 (2012); Diag ». Dist. Ct.,
116 New. 88 (2000).

NOW THEREFORE, good cause appearing,

IT IS HEREBY ORDERED if the Defendant's Petition for Writ is filed by March 18,
2019, the request for a stay of discovery is GRANTED pending review of the Defendant's
petition by the Nevada Supreme Court. Discovery in this matter is stayed until the Nevada
Supreme Court makes a dispositive ruling on the Defendant's petition.

Dated this of March 2019.

DISTRICT COURT JUDGE

2
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undersigned counsel, and hereby files the following Motion for Order Shortening Time
against by Plintff LANCE GILMAN (“Plaintiff” or “Gilman”) secking an order from
Court shortening the time for the Plaintiff to respond to the Defendants underlying Motion
for Stay of Discovery Pending Petition for Writ of Prohibition or Mandamus to the Nevada
Supreme Court.

This Motion is based upon the following Memorandum of Points and Authorites,
the pleadings and papers filed herein, and any oral argument on this matter that the Court
should require.

MEMORANDUM OF POINTS AND AUTHORITIES

Contemporaneous with this Motion, the Defendant has filed a Motion for Stay of
Discovery Pending Petidon for Writ of Prohibition or Mandamus to the Nevada Supreme

Court. The Defendant requests that the Court require the Plaintiff 1o file and serve an

. opposition to the underlying Motion by March 18, 2019 and that the Defendant file and

serve a response by March 20, 2019, and submit the Motion that same date.

Defendant submits that good cause exists under FJDCR 9 to shorten the time for the
Plaintiff to respond to the Motion so that the Court may have adequate time to consider the
Motion on the merits before the scheduled deposition of Sam Toll, which the Plaintiff’s
counsel scheduled without the prior consent of counsel for the Defendants for March 25,
2019. As argued in the associated Motion for Stay, the Defendant will suffer irreparable

harm if he is compelled to reveal the sources for his news stories.

2
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In accordance with DCR 17, this Motion for an Order Shortening time is being

Served on counsel for the Plaintiff by same day via personal service.

WHEREFORE, the Plaintiff respectfully requests that the Court issue the Order

Shortening time, a draft of which is attached hereto as Exhibit 1.

NRS 239B.030(4) AFFIRMATION

I certify that the attached filing includes no social security numbers or other personal

information.

Respectfully submitted this March 11, 2019:

By

JOHN L. MARSHALL

SBN 6733

570 Marsh Avenue

Reno, Nevada 89509
Telephone: (775) 303-4882
johnladuemarshall@gmail.com

Luke Andrew Busby, Ltd.
Nevada State Bar No. 10319
316 California Ave #82

Reno, NV 89509

775-453-0112
luke@lukeandrewbusbyltd.com
Attorneys for the Defendant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the date indicated below, I caused service

to be completed by:

personally delivering;

éﬁ delivery via Reno/Carson Messenger Service;
sending via Federal Express (or other overnight delivery service);

depositing for mailing in the U.S. mail, with sufficient postage affixed thereto; ox,

delivery via electronic means (fax, eflex, NEI etc.)

a true and correct copy of the foregoing pleading addressed to:

GUS W FLANGAS

JESSICA K. PETERSON
Flangas Dalacas Law Group
3275 South Jones Blvd. Suite 105
Las Vegas, NV 89164
702-307-9500

F - 702-382-9452

By: /1/\/‘ A M’z Dated: ?"’//' /f

Luke Busby
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Case No. 18-trt-00001-1e

Dept. No. 1T

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR STOREY COUNTY

LANCE GILMAN,

Plaintiff(s),
VS,

SAM TOLL,

Defendant(s).

ORDER SHORTENING TIME

Presently before the Court is Defendant's MOTION FOR ORDER SHORTENING

| TIME TO RESPOND TO MOTION FOR STAY OF DISCOVERY PENDING

PETTTION FOR WRIT OF PROHIBITION OR MANDAMUS TO THE NEVADA
SUPREME COURT ("the Motion") filed on March 11, 2019.

IT IS ORDERED that the Motion is GRANTED. The Plaintiff shall have until 5:00
p.m. on March 18, 2019, to file and serve any opposition to Plaintiff's Motion. The

Defendant shall file any Reply and file a Request for Submission of the Motion by 5:00 p.m.
on March 20, 2019.

Dated this of March 2019.

DISTRICT COURT JUDGE

1
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' /tm}co. Clerk

////‘ ~—— Deputy

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR STOREY COUNTY

LANCE GILMAN, an individual, CASE NO. 18 TRT 00001 1E
Plaintiff DEPT. 2
VS.

SAM TOLL, an individual; DOES I-V,
inclusive; and ROE ENITIES VI-X,
inclusive,

Defendant
/

ORDER RE EVIDENTIARY HEARING ON MOTION TO COMPEL

The Court entered an Order for Evidentiary Hearing on Motion to Compel. The
purpose of the evidentiary hearing is for the Court to receive evidence to determine
whether Mr. Toll was a reporter at the time the “residence and perjury” publications we
made, and whether the Storey Teller is a newspaper or periodical. The Court ordered the
parties to file a joint hearing statement that: (1) identifies all witnesses each side intends
to call at the hearing and a description of the testimony the witness is expected to
provide; (2) a list of exhibits each side intends to use and attach a copy of any exhibits
that have not already been provided to the Court; (3) any new points and authorities on
the issues — the parties are not to restate what they have already provided; and (4)
estimate of time each party believes is necessary for examination of his own and the
other party’s witnesses, and closing argument.

The parties filed a Joint Hearing Statement. Plaintiff provided a list of witnesses

but failed to include a description of the testimony the witnesses are expected to
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provide. Because Plaintiff failed to comply with the order he will not be allowed to call
witnesses at the hearing.

Defendant included on his witness list David Thomas who is a lay witness and
long-time resident of Storey County and would testify as to his knowledge of whether
the Storey Teller is a newspaper or periodical and whether Mr. Toll is a reporter. It does
not appear that Mr. Thomas’s testimony will assist the Court in deciding the issues.
Therefore Plaintiff will not be allowed to call Mr. Thomas.

Defendant will have four hours to present his case and Plaintiff will have three
hours to present his case. Presenting his “case” means all witness examination, waiting
for witnesses, objections, closing arguments, and any other time used by the party.
When a party has reached his time limit the Court will not allow that party any further
witness examination, objections, or argument.

The hearing schedule will be:

8:30 t0 10:30 Evidence
10:30 to 10:40 Break
10:40 to 12:00 Evidence
12:00 to 12:45 Lunch
12:45 to 1:45 Evidence
1:45 to to 1:55 Break
1:55t0 3:25 Evidence
3:251t0 3:35 Break
3:35t0 4:45 Evidence
4:45 to 5:00 Oral ruling

If a party feels any law relevant to the issues of whether Mr. Toll was a reporter at
the time the “residence and perjury” publications were made, and whether the Storey
Teller is a newspaper or periodical were not presented in the Joint Hearing Statement,
the party may file, by August 22, 2018, a supplemental points and authorities which may
not exceed ten pages. At the hearing the Court will not consider any statutes or cases

2
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that were not cited in the Joint Hearing Statement or in a timely filed supplemental

points and authorities.

August , 2018.

drict Ju ge

CERTIFICATE OF SERVICE

I certify that I am an employee of the First Judicial District Court of Nevada; that

onthe &

copy in an envelope addressed to:

John L. Marshall, Esq.
570 Marsh Ave.
Reno, NV 89509

Luke Busby, Esq.
316 California Ave., #82
Reno, NV 89509

day of August, 2018 I served a copy of this document by placing a true

Gus W. Flangas, Esq.

Jessica K. Peterson, Esq.

3275 South Jones Blvd., Suite 105
Las Vegas, NV 80164

the envelope sealed and then deposited in the Court’s central mailing basket in the

court clerk’s office for delivery to the USPS at 1111 South Roop Street, Carson City,

Nevada, for mailing.

‘) 5

J Py
VA
J/v/\[//{;/g_
Susan Gregnbyitg
Judicial Aeéé;s&t
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Case No. 18-trt-00001-1e
Dept. No. Il

JOHN L. MARSHALL

SBN 6733

570 Marsh Avenue

Reno, Nevada 89509
Telephone: (775) 303-4882
johnmarshall@charter.net

Luke Andrew Busby, Ltd.
Nevada State Bar No. 10319
316 California Ave #82
Reno, NV 89509
775-453-0112

luke@lukeandrewbusbyltd.com

Attorneys for the Defendant

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR STOREY COUNTY
LANCE GILMAN,
Plaintiff(s),
VSs.
SAM TOLL,
Defendant(s).
/

SUPPLEMENTAL POINTS AND AUTHORITIES PURSUANT THE COURT’S AUGUST 8,
2018, ORDER

1
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COMES NOW, SAM TOLL, (“Defendant” or “Toll”), by and through the undersigned
counsel, and hereby files the following Supplemental Points and Authorities pursuant to
the Court’s August 8, 2018 Order re Evidentiary Hearing on Motion to Compel, the
subject of which is the Motion to Compel filed by Plaintiff LANCE GILMAN (“Plaintiff” or
“Gilman”).

SUPPLEMENTAL POINTS AND AUTHORITIES

In O'Grady v. Superior Court, 139 Cal. App. 4th 1423, 44 Cal. Rptr. 3d 72, 79
(2006), the Court held that under California’s shield law, the phrase “newspaper,
magazine, or other periodical publication,” was applicable to a news-oriented website
that gathered news for that purpose and that such sites differ from traditional
periodicals only in their tendency, which flows directly from the advanced technology
they employ, to continuously update their content.

In Connie Javens et al v. John Does 1-6, Case No. 10550-2016 Court of Common
Pleas of Beaver County, PA, a trial Court issued a March 9, 2017 Opinion and Order,
attached hereto as Exhibit 1, finding that a subpoena served on a web-only news source
should be quashed under Pennsylvania’s shield law, codified in 42 Pa.C.S.A. 5942.
Pennsylvania’s shield law is substantially similar to Nevada’s shield law in NRS 49.275.

No person engaged on, connected with, or employed by any newspaper of
general circulation or any press association or any radio or television
station, or any magazine of general circulation, for the purpose of
gathering, procuring, compiling, editing or publishing news, shall be
required to disclose the source of any information procured or obtained by
such person, in any legal proceeding, trial or investigation before any
government unit. 42 Pa.C.S.A. 5942(a)

2
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Exhibit List
1. Connie Javens et al v. John Does 1-6, Case No. 10550-2016 Court of Common

Pleas of Beaver County, PA, March 9, 2017 Opinion and Order.

5
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IN THE COURT OF COMMON PLEAS OF
BEAVER COUNTY, PENNSYLVANIA

CONNIE JAVENS and RENEE JAVENS, ZUK, )

CIVIL DIVISION
Plaintiffs )
)
\4 )
)
JOHN DOES (1) - (6), ) JURY TRIAL DEMANDED
Defendants ) NO. 10550 ~ 2016

e
T
- m = - 'i
OPINION oo S
wive 5. M
=2% i1 W
r-;;i ) ' o
et o W
o= =
Bozza, John A., S.J. g2 a0
—t :‘: - L.
<2F| T
L INTRODUCTION :3'“ {_‘ o

On May 2, 2016, the Plaintiffs, Connie Javens (“Ms. Javens”) and Renee Javens Zuk

(“Ms. Zuk™), (“Plaintiffs”) filed a Motion for Issuance of a Subpoena individually verified by

each plaintiff. It was directed to the BeaverCountian, a non-party in this litigation. The

Motion alleged that the BeaverCountian had knowledge of the names and IP addresses of
certain individuals the Plaintiffs claim posted defamatory comments about them on the
BeaverCountian’s website. An individual by the name of John Paul Vranesevich (“Mr.
Vranesevich”) is the owner/custodian of BeaverCountian.com. Specifically, the proposed

subpoena sought the names of persons posting comments under the pseudonyms of “The

Bigdigger”, the “EXECUTIONER?”, “John Q Taxpayer”, “Slicer”, “Courthouseconvicts” and
“ConnieintheSlammer.” The Motion was initially granted by the Honorable Deborah
Kunselman, Judge of the Court of Common Pleas of Beaver County, and a subpoena was
served accordingly.
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The BeaverCountian, John Q Taxpayer and John Does (1), (2), (3), (4), (5) and (6)
filed Motions to Quash. The matter was set for argument following the recusal of the judges
of Beaver County on November 14, 2016, at which time limited testimony was presented on
behalf of the BeaverCountian. The request of the Plaintiffs to file affidavits was granted by
the Court.

Following argument, the Court granted the parties the opportunity to file
supplemental briefs to address the core issues that became apparent during the argument.
Following an extension of time granted to the parties, additional briefs were provided to the
Court.

Two distinct legal conceptualizations are at the heart of this controversy. John Paul
Vranesevich and the BeaverCountian have asserted that the subpoena must be quashed
because of the provisions of 42 Pa.C.S. §5942, commonly known as the “Shield Law.” In
addition and in concert with the John Does and John Q Taxpayer, the BeaverCountian asserts
that the subpoenas should be quashed because the parties have a First Amendment right to
anonymously post the comments in question and further arguing that the Plaintiffs have

failed to meet their burden to establish their right to receive the requested information.

II. FACTS
Given the procedural posture of the case, the factual nature of this dispute is set forth
below and limited to allegations contained in the Motion for Issuance of a Subpoena, the
Motions to Quash, the Affidavits and the testimony provided at the time of argument. The

pertinent factual assertions can be summarized as follows:
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1. The BeaverCountian.com (“BeaverCountian®) is an independent,
internet only news site that specializes in investigative journalism, focusing on public
corruption and operated by John Paul Vranesevich who also uses the name “John
Paul” when he writes articles posted on the site.

2. The BeaverCountian has a general readership of approximately 40,000
on a monthly basis and publishes as frequently as multiple times a day and numerous
times a week.

3. The BeaverCountian website makes provisions for readers to post
comments anonymously.

4, The BeaverCountian website has been a finalist for the “Golden Quill”
award by the Western Pennsylvania Press Club on three (3) occasions and has
covered the campaigns of both candidates in the most recent presidential election.

5. They have conducted various journalistic investigations of public
officials in Beaver County, including the Beaver County sheriff. The BeaverCountian
obtains information from various sources including tips and comments posted
anonymously on the website.

6. John Q Taxpayer and one of the John Does have provided information
by a way of comments on the website that have “informed” Mr. Vranesevich’s
reporting and were sources of information to the BeaverCountian.

7. John Q Taxpayer provided information used by Mr. Vranesevich and
the BeaverCountian in reporting on Ms. Javens.

8. The bigdigger also provided information on stories published by the

BeaverCountian and Mr. Vranesevich.
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9. The content of the posts at issue are not confidential as they are
accessible by anyone visiting the website.

10.  The actual names of the posters of comments in this dispute are not
known to the public becanse they were provided to the BeaverCountian anonymously.

11.  Ms. Javens is the treasurer of Beaver County and mother of Plaintiff,
Ms. Zuk.

12. Ms. Javens has alleged that the comments at issue have caused her
“mental anguish, sleepless nights and humiliation.”

13, Ms. Javens has asserted in her pleading that the accusations regarding
stealing money, embezzlement and bribes are defamatory and that she is an innocent
victim.

14.  Ms. Zuk has alleged that she has suffered “great mental suffering,”
“sleepless nights and anger,” humiliation and embarrassment resulting in the loss of
hair and doctor’s care and that she is an innocent victim.

15.  In their Motion for Issuance of a Subpoena, while both Ms. Javens and
Ms. Zuk have generally alleged that the statements that are the subject of the Motion
were defamatory in nature, they did not specifically identify which provisions of the
postings were false and they have not provided any evidence that particular portions
of the statements are false.

16.  They further allege that the information they seek is not available from
any other source or means. They do not indicate any steps they have taken to learn the
names of the posters, nor otherwise describe why there is no other source of the

information they seek.
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17.  The BeaverCountian had published articles about Ms. Javens, about
Ms. Javens’ alleged inappropriate use of county funds in 2015 and 2016.

18.  Ms. Zuk was the subject of articles about alleged favored treatment she
received in obtaining work as a beautician. Such as, specific articles suggesting that
Ms. Zuk obtained a job or got reinstated in a job with a government contractor as a
result of her mother’s intervention.

19.  Many more comments about Ms. Javens and Ms. Zuk were published
beyond those set forth in the Plaintiff’s Motion.

20. The Motion for Issuance of a Subpoena alleges that “The bigdigger”
published six (6) comments concerning Ms. Javens. Those comments contain various
derogatory expressions of opinion about Ms. Javens; each in some manner asserting
that she has been dishonest. Specifically, there are allegations that she has stolen
money, taken bribes and reaped monetary benefits for her and her children while
living a lavish lifestyle.

21.  The “EXECUTIONER’s” statements assert that Ms. Javens is stealing
and embezzling.

22.  “John Q Taxpayer” stated that she was stealing and tampering with
evidence of crimes.

23.  The “Slicer” stated that she is stealing.

24.  The “Courthouseconvicts” has claimed that she is stealing.

25.  Concerning Ms. Zuk, “Connieintheslammer” states that Ms. Zuk is

getting taxpayer money from her mother.
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26. With regard to Ms. Zuk, the “EXECUTIONER” says that she is
stealing money.
27.  “The bigdigger” alleges that she has a “STD" and that she is a “slut”

and that she has cheated on her husband.

o. L L ANALYSIS

A. Shield Law.

Pennsylvania’s “Shield Law” set forth at 42 Pa.C.S.A. §5942(a) states as
follows:
No person engaged in, connected with or employed by any newspaper

of general circulation or any press association or any radio or television

station, or any magazine of general circulation, for the purpose of gathering,

procuring, compiling, editing or publishing news, shall be required to disclose

the source of any information procured or obtained by such person, in any

legal proceeding, trial or investigation before any government unit.

Mr. Vranesevich, the owner/custodian of the BeaverCountian.com, was served with
the subpoena described above. It is apparent Mr. Vranesevich is connected with and indeed
publishes the BeaverCountian.com. The BeaverCountian.com is a website that posts articles
that contain news concerning various matters of public interest. Mr. Vranesevich authors
articles posted on the site. Further its publication online is available to anyone who wishes to
access the website. In that sense, it constitutes a newspaper of general circulation. The fact
that the content is published online rather than in a traditional format is inconsequential
considering the clear intent of the statute. There is no indication in the language of the

Shield Law that its provisions are limited to publications printed in a traditional “hard copy™

print format. Further, it is apparent that Mr. Vranesevich operates the website for the
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purpose of gathering, compiling and publishing news. Therefore the singular issue is
whether the persons identified as targets in the subpeena are sources of information procured
or obtained by Mr. Vranesevich.

In the analysis of the issue regarding the application of the Shicld Law, one must
begin with the recognition that it “must be liberally and broadly construed in order to carry

hil

out the clear objective and intent of the legislature. . .” Castellani v. Scranton Times, L.P.,
598 Pa, 283, 302, 956 A.2d 937 (Pa, 2008). In Castellani the Pennsylvania Supreme Court
explicitly admonished that “any doubt as to the interpretation of the Shield Law must be
liberally construed in favor of the news media. . .” because “they are the “watch dogs” and
guardians of the general public welfare.” Id. The Castelliani court in affirming the Superior
Court’s decision determined that, notwithstanding a compelling concern for maintaining the
secrecy of grand jury proceedings and ferreting out of crime and criminals, the intent of the
Shield Law to protect a free press acting as “pro bono publico” must take precedence. Id.
See, also, In Re: Dauphin County Fourth Investigating Grand Jury, 610 Pa. 296, 323, 19
A.3d 491, 505 (2011) (reiterating that the Shield Law provides absolute protection of a
source’s identity from compe'lled disclosure).

Here the record establishes that at this stage of the proceedings the persons posting
comments as “John Q Taxpayer” and “the bigdigger” were both sources of information
provided to Mr. Vranesevich conceming his investigative reporting of Ms. Javens. The
Plaintiffs have argued that the comments of the posters were not news information for Mr.
Vranesevich and therefore not protected. Such a conclusion would require a narrow
interpretation of the Shield Law which is an approach firmly rejected by our supreme court.

The statute prohibits persons such as Mr. Vranesevich from being compelled to disclose “the
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source of any information procured or obtained” by him so long as the information was
obtained “for purposes of gathering, précuring, compiling, editing or publishing news”. 42
Pa.C.S.A. §5912(a).

Moreover, it is not the content per se that’s protected, but rather the source.
Commonwealth v. Bowden, 576 Pa. 151,838 A.2d 740 (2003). Nor are there any restrictions
on the form of the content or where the content was disseminated and how it came to the
attention of the person protected by the Shield Law. It is obvious that “John Q Taxpayer”
and “the bigdigger” intended that their true identities be confidential to all but those
operating BeaverCountian.com. Mr. Vranesevich used information provided by these two
individuals to gather news to be published on the BeaverCountian.com. The Shield Law
prohibits compelling disclosure of these two identities in this litigation. With regard to the
remainder of the John Does, there is nothing in the record to indicate that they were sources
of information to Mr. Vranesevich or anyone else associated with the BeaverCountian.com
website. Therefore, the Shield Law is inapplicable to those commentators.

Finally there is no evidence before the court to indicate that “the bigdigger” and “John
Q Taxpayer” were sources within the parameters of the Shield Law with regard to the
comment posts concerning Ms. Zuk.

B. Defamation: Requirements for Disclosure of Anonymous Commentators

It is apparent that BeaverCountian.com had published a series of articles about the
alleged misappropriation of Beaver County funds by County Treasurer Ms. Javens. Various
articles alluded to funds being distributed to entities identified as Friendship Ridge and
Comprehensive Healthcare Services. Articles also made reference to a crimina! investigation

being conducted by the Beaver County District Attorney’s office and the Pennsylvania State
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Police. The BeaverCountian also published an article reporting that Ms. Zuk was hired to
work at Friendship Ridge at the urging of her mother, Ms. Javens. 1t further noted that other
members of the Javens family had a financial relationship with Friendship Ridge. Over that
period of time, numerous persons posted comments in response to the news stories, some of
whom are identified in this litigation only anonymously. The right to anonymously engage
in activity constituting “speech” within the ambit of the First Amendment has been
thoroughly established in constitutional jurisprudence. Watchtower Bible and Track Society
of New York, Inc. v. Village of Stratton, et al., 536 U.S. 150, 122 S. Crt. 2080 (2002);
Pilchesky v. Gatelli, 12 A.3d (2011). This applies to communications on the internet. Reno
v. ACLU, 521 U.S. 844, 117 S. Crt. 2329 (1997). In Pilchesky, the Superior Court set forth
the circumstances under which a shield of anonymity can be pierced. Relying on cases from
other jurisdictions, the court adopted and applied a four-part test to be utilized by trial courts
in circumstances like those presented here. Under the test the court must be satisfied that the

following requirements are met before disclosure of an anonymous speaker’s identity may be

compelled:
a. notification;
b. suffictency of the evidence;

c. affidavit of good faith and necessity; and
d balancing strength of claims against First Amendment rights.
Id
Here there is no apparent concern about notification issues as the anonymously

identified parties before the Court are represented by their respective counsel. However,
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there is a significant dispute whether the other requirements of the Pilchesky test had been

met.

1. Sufficiency of the evidence

A person seeking the disclosure of the identity of an alleged defamer has the burden
to “establish a prima facie case for all elements of a defamation claim within the plaintiff’s
control” sufficient to survive a motion for summary judgment. Pilchesky at 442 - 443. With
regard to Ms. Javens, a public figure, this requirement is without the need to provide
evidence of actual malice. /d. This may be done by using all the tools normally utilized in
responding to a motion for summary judgment, i.e., affidavits, depositions and exhibits. This
evidence is to be interpreted in a light most favorable to the plaintiffs consistent with
Pennsylvania’s clearly enunciated summary judgment standards.! Therefore, if the plaintiff
establishes that there are material issues of fact in dispute, the motion for summary judgment
must be denied. Importantly, however, reliance on factual allegations set forth in pleadings
is not sufficient to defeat a summary judgment motion. Rather a non-moving party must
present evidence in a manner acceptable in a summary judgment context, indicating the

existence of a factual dispute with regard to a material issue in the case. /d.

! (a) Except as provided in subdivision (¢), the adverse party may not rest upon the mere allegations or denials of the
pleadings but must file a response within thirty days after service of the motion identifving

(1) one or more issues of fact arising from evidence in the record controverting the evidence cited in support of
the motion or from a
challenge to the credibility of one or more witnesses testifying in
support of the motion, or
{2) evidence in the record establishing the facts essential to the
cause of action or defense which the motion cites as not having been
produced.

10
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In a defamation case, it is necessary for a plaintiff to establish each of the elements as
set forth in Pennsylvania law. The threshold requirements of a defamation action are set
forth in 42 Pa.C.S.A. §8343 although each may be more or less at issue depending on the
factual setting of the case. These include

1. The defamatory character of the communication;

2. Its publication by the defendant;

3. Its application to the plaintiff;

4, The understanding of the recipient of its defamatory character;

5. The understanding of the recipient of it as intended to be applied to the plaintiff;

6. Special harm resulting to the plaintiff from its publication;

7. Abuse of a conditionally privileged occasion.

42 Pa.C.S.A. §8343; Joseph v. Scranton Times L.P., 129 A.3d 404 (Pa. 2015). Notably, not
included in the list of elements is a requirement for proving the falsity of the speech at issue.
However Pennsylvania has long recognized that truth is an absolute defense to an action in
libel. Hepps, et al. v. Philadelphia Newspapers, 506 Pa. 304; 485 A.2d 374 (1984); Bobb v.
Kravbill, 354 Pa. Super. 361, 511 A.2d 1379 (1986). Consistent with this position 42
Pa.C.S.A. §8343(b) provides that a defendant has the burden of proving the truth of an
alleged defamatory. This de facto and comprehensive presumption of falsity cutting across
all plaintiffs was rejected by the United States Supreme Court in Phila. Newspapers v.
Hepps, 475 U.S. 767; 106 8. Ct. 1558; 89 L. Ed. 2d 783(1986). In Hepps the U.S. Supreme
Court held that a public figure plaintiff in a defamation action was required by the First

Amendment to bear the burden of proving the falsity of alleged defamatory statements where

1
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speech is of public concern. The same rule does not apply in circumstances where the
speech is entirely of private concern and the plaintiff is a private figure. Jd at 775.

A plaintiff whether a public or private figure most fundamentally has the burden
proving the defamatory nature of the speech at issue. The Pennsylvania Supreme Court has
reiterated that a plaintiff must demonstrate that a statement tends to so harm the reputation of
another such that it lowers the person in the estimation of the community or that it deters
third parties from associating or dealing with her. The person must show that he or she has
suffered the kind of harm which has grievously fractured her standing in the community of
respectable society. Joseph at 430.

With regard to any “Special harm resulting to the plaintiff from its publication” the
Court in Pilchesky determined that in the context of a case such as the one presented here, the
plaintiff, while having to show actual harm, does not have to demonstrate “special damages”
or pecuniary loss. Pilchesky at 444. Special harm may include damage in the nature of
mental anguish, embarrassment and humiliation. /d. The remaining elements set forth in
42 Pa.C.S.A. §8343 bave not been contested at this stage of the litigation.

The factual record in this case is sparse. The only pleading of consequence filed by
the Plaintiffs is a Motion for Issuance of a Subpoena. The Defendants have responded to that
Motion by filing Metions to Quash and have included in the record references to numerous
additional articles on the BeaverCountian web site posted in the recent past. The only
evidence of the allegedly defamatory comments is contained in that Metion for Issuance of a

Subpoena. The Plaintiffs’ have filed separate affidavits that largely address the question of

12
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actual injury and do not add any additional information concemning the defamatory nature of
comments. The affidavits allege in summary form the following:
1. Regarding Connie Javens that:

- The comments caused mental anguish, sleepless night and

humiliation.

- Other people have questioned her conduct, inquiring why she is being

accused of stealing and embezzling.

2. Regarding Renee Javens Zuk that:

- The comments caused great mental suffering, many sleepless nights

and anger.

- The comments caused humiliation and embarrassment.

- She is under a doctor’s care and losing her hair,

What is noticeably missing from the record is any evidence from either plaintiff that
the comments and articles are not true. Indeed, there are neither assertions nor denials,
anywhere in the motion or affidavits addressing the truthfulness of the myriad comments
contained in the identified postings.?

A close reading of the comments make it clear that the posters set forth very specific
facts and opinions about each Plaintiff. Concerning Ms. Javens they run the gamut from
accusaﬁons of stealing and embezzling, to tampering with evidence. Regarding Ms. Zuk, the
comments include allegations that she has stolen from taxpayers, has an “STD,” that she has
cheated on her husband and that she was a “slut.” There is no evidence in the record that

these assertions, as offensive as they may be, are not true. At most, there is a generalized

2 plaintiffs have seemed to suggest the Motion for Issuance of a Subpoena is in fact a form of affidavit,

13
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atlegation in the Motion for Issuance of a Subpoena that the Plaintiffs are “innocent victims
of an offensive and scandalous attack on their reputation.” Motion for Issuance of a
Subpoena at para.20.

Pilchesky specifically requires that a reviewing court apply the standard for summary
judgment to determine whether the Plaintiffs have met their burden to prove each element of
a cause of action in defamation before forcing the disclosure of an anonymous speaker. At
trial the threshold issue for Ms. Javens, as a public figure, is whether the statements in
question which almost entirely center on her mishandling of county funds, an issue of public
concern, are false. There are multiple assertions of fact and opinion in the comments of
different posters set forth in a particularized context. Even if it were to be assumed that the
Motion for Issuance of a Subpoena constituted an affidavit rather than a mere pleading, it is
apparent that Ms. Javens has not introduced evidence from which a fact finder could
conclude that her burden of establishing the falsity of these statements has been met. At this
stage of the proceedings there is no evidence in the record that raises an issue of fact
regarding the alleged truth of the comments regarded by the Plaintiffs as defamatory.
Plaintiffs cannot rely on the generalized assertions that they have been defamed in order to
overcome a motion for summary judgment. Such an allegation is akin to an averment in a
complaint and does not constitute evidence.’

With regard to Ms. Zuk the issue requires a closer analysis. She is not a public official
and therefore not a public figure by virtue of her job alone. The question is whether she has
attained public figure status through some other means. There are generally three ways in

which a person may attain such status:

? This applies to all of the defendants including those whose identities are protected by virtue of the Shield Law.

14
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1. Involuntarily through no purposeful action;

2. Pervasive fame or notoriety such that one becomes public figures for all purposes;

3. Voluntary entry into a particular public controversy thereby becoming “limited

purpose public figures”
See, Wells v. Liddy 186 F.3d 505(1999); see also Gerz v Robert Welch Inc.418 U.S.323; 94
S.C1997: 41 L.Ed 2d 789 (1974).

Here the only conceijvable basis for concluding that Ms. Zuk should be regarded as a
public figure is that she somehow voluntarily injected herself into the controversy swirling
around her mother’s actions in her capacity as county treasurer. The question is whether she
is a “limited purpose public figure” such that she must prove the falsity of the comments as a
part of her burden to establish a ﬁrima facie case of defamation. With regard to this issue the
record provides almost no support. The relevant allegations are that she benefitted from her
mother’s intervention in obtaining or retaining a position with Friendship Ridge. There is no
indication that she took steps to place herself in the public light concerning this matter or any
other matter touched on by the commentators. There is no factual basis for concluding that
Ms. Zuk should be regarded as a limited purpose public figure and consequently she is acting
as a private party seeking relief from private parties (at least to the extent that their real
identities are not known at this time) and it is the defendants who are required to establish the
truth of the comments they made. 42 Pa.C.S.A. §8343(b).

Turning then to the defamatory character of the comments, the question is “whether

the statement tends to so harm the reputation of another as to lower him in the estimation of

4 b) Burden aof defendant. —
In an action for defamation, the defendant has the burden of proving. when the issue is properly raised:
(1) The truth of the defamatory communication.

15
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the community or to deter third parties from associating or dealing with him.” Tucker
v.Phila. Daily News. 5717 Pa. 598,615, 848 A.2d 113,124 (2004), Protection of an
individual’s reputation is the essence of an action in defamation. Joseph v. Scranton Times
L.P., 129 A.3d 404(2015). An accusation that a public official is abusing the authority of her
office in some manner may constitute defamation. MacElree v. Philadelphia
Newspapers, 544 Pa. 117; 674 A.2d 1050 (1996). (A jury could properly find that statements
alleging that a district attorney acted in a racist manner constituted defamation).

Here the statements at issue all allege that Ms. Javens has abused her office in some
manner and specifically accuse her of dishonesty while serving as a treasurer. It is beyond
doubt that statements implicating criminal wrongdoing are capable of a defamatory meaning.
Specifically comments of each of the posters that concern stealing, embezzlement and
tampering with evidence are well within the gambit of communications that a fact finder
could determine to be defamatory.

Concerning Ms. Zuk a similar conclusion must be reached. In addition to an
allegation of stealing by “connieintheslammer” and “THE EXECUTIONER”, “thebigdigger”
asserted that she had a “STD”, cheated on her husband and was a slut. These are statements
that a jury could justifiably find that tend to so harm her reputation as to lower her in the
estimation of the community.

This court disagrees with the John Does’ position that the word “shut” is too vague to
be capable of defamatory meaning. When viewing the overall context of the statements
posted by “the bigdigger” the defamatory character of the assertions are apparent and capable

of proof of their veracity.
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The defendants have argued that the overall news coverage of Ms. Javens’ alleged
involvement in the abuse of her office was so pervasive that the damage done by the posters
could only be minimal and not independently caused sufficient actual harm to constitute
actionable defamation. This claim is better addressed in the context of a subsequent analysis

balancing the strength of her claims against the first amendment rights of the defendants.

2. Affidavit of good faith and necessity.

The court in Pilchesky concerned about the prospect that claimants would pursue the
disclosure of anonymous speakers unnecessarily and perhaps for improper motives adopted
the requirement that one must demonstrate that her request is being made in good faith.
Pilchesky at 445. The plaintiffs must attest to the fact that the disclosure information is
“sought in good faith, is unavailable by other means, is directly related to the claim and is
fundamentally necessary to secure relief.” Id. at 444 — 445,

The amended affidavits filed by both plaintiffs are insufficient to meet these
requirements. Neither affidavit includes averments with regard to any of the Pilchesky
requirements. Ostensibly it is plaintiffs’ position that their Motion for Issuance of a
Subpoena contains sufficient averments to meet the affidavit requirements. Obviously a
motion, while in this case similar, even verified by a plaintiff, is not an affidavit. The motion
in question contains numerous assertions of both fact and law in a form calculated to obtain
relief in the form of a subpoepa. An affidavit of the type contemplated by the Pilchesky
court is intended for a specific purpose and required to address particular concems.
Accepting plaintiffs* position arguendo, the Motion is none the less insufficient to meet the
requirements at hand. There is no statement that the plaintiffs are acting in good faith, the

17
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very comerstone of the affidavit requirement. Moreover they state that they need disclosure
because without it they will be “unable to stop the defamatory attacks™ suggesting that their
intent is something other than pursuing a defamation action for damages but in taking some

other action to silence their critics. At the very least their intent is ambiguous.

3. Balancing test

Finally, and of critical importance, it is necessary for the court to balance the strength
of the plaintiffs prima facie case against the defendant’s first amendments rights. Id. at 445.
Specifically the court is required to engage in an analysis that considers the defamatory
nature of the comments, the quantity and quality of the evidence presented and whether the
comments were privileged. In doing so it is important to note the appellate court’s
admonition that comments on matters of public importance and those critical of public
officials are entitled to robust protection. Id. at 445.

Ms. Javens is a public official whose actions as treasurer have been the target of
extensive press coverage. There have been a number of online articles reporting on her
allegedly dishonest or improper conduct including reports of official investigations into her
conduct in office. There were numerous online comments posted at the BeaverCountian.com,
while only a portion of which have been identified in this action. It is not possible to gage
the extent to which the posts in question would have a defamatory impact or be responsible
for the alleged injuries when compared to the entirety of media reports concerning much the
same assertions of misconduct. The nexus between the statements at issue and the

generalized assertion of harm is not strong. This diminishes the strength of her case.
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Moreover Ms. Javens’ factual record in support of her Motion seeking disclosure is
thin at best. As noted above there are no specific evidence from which one could conclude
that the allegedly defamatory statements are not true. The only factual averment in the
record in this regard is the general staternent in the plaintiff’s Motion that they are “innocent
victims of an offensive and scandalous attack on their reputation” without any delineation
with regard to the contents of the numerous comments they cite. This greatly diminishes the
strength Ms. Javens’ case.

The online comments at issue center on matters of importance concerning illegal
behavior and nepotism on behalf of the county’s treasurer. The right to speak anonymously
about matters of critical importance to the citizenry cannot be compromised without
substantial justification. In the circumstances of this case that right must take precedence.

Concerning Ms. Zuk the comments implicating her sexual behavior have nothing to
do with either her mother’s government responsibilities or the allegation of nepotism. They
are not directed to any matter of public concern. The notions that she is a slut, contracted a
sexually transmitted disease and cheated on her husband certainly have the potential for
harming her reputation in the community and deterring third parties from associating or
dealing with her. However Ms. Zuk has not met the threshold requirements of Pilchesky as

more fully discussed above. As a consequence her request for disclosure must also fail.

WA (R
U ’°§‘3.f:;?%

Toll - Appx. - 002442

An appropriate order shall follow.

19



IN THE COURT OF COMMON PLEAS OF
BEAVER COUNTY, PENNSYLVANIA

CONNIE JAVENS and RENEE JAVENS, ZUK, ) CIVIL DIVISION

Plaintiffs )
)
\Z )
)
JOHN DOES (1) - (6), ) JURY TRIAL DEMANDED
Defendants ) NO. 10550 - 2016
Bozza, John A., 8.J.
ORDER

AND NOW, this z day of March, 2017, upon consideration of the Plaintiffs Motion
for Issuance of a Subpoena, the Motions to Quash filed by The BeaverCountain, John Q
Taxpayer and John Does (1)-(6), the affidavits filed by the Plaintiffs, the briefs, supplemental
briefs and arguments of counsel conducted on November 14, 2016, and for the reasons set forth

in this Court’s Opinion,
IT IS HEREBY ORDERED that the Motions to Quash filed by The BeaverCountain,

LA B,

John A Bozza
Senio:_]udge

John Q Taxpayer and John Does (1)-(6) are GRANTED.
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Case No. 18-trt-00001-1e

Dept. No. 11
JOHN L. MARSHAI L vy o e
SBN 6733 -

570 Marsh Avenue

Reno, Nevada 89509
Telephone: (775) 303-4882
johnmarshall@charter.net

Luke Andrew Busby, Ltd.
Nevada State Bar No. 10319
316 California Ave #82

Reno, NV 89509

775-453-0112
luke@lukeandrewbusbyltd.com

Alttorneys for the Defendant

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR STOREY COUNTY

LANCE GILMAN,

Plaintiff(s),
VS.

SAM TOLL,

Defendant(s).

MOTION FOR SUBMISSION OF MOTION TO DISMISS AND
TERMINATION OF PROCEEDINGS ON ORDER SHORTENING TIME

COMES NOW, SAM TOILL, (“Defendant” or “Toll”), by and through the

undersigned counsel, and hereby files the following Motion for Submission of Motion to
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Dismiss and Termination of Proceedings by Plaintiff LANCE GILMAN (“Plaintiff” or

tJ

“Gilman”) as described below.

-d

This Motion is based upon the following Memorandum of Points and Authorities,
the pleadings and papers filed herein, and any oral argument on this matter that the Court
7 should require.

MEMORANDUM OF POINTS AND AUTHORITIES
Background
I Defendant Toll filed his Ant-SLAPP Special Motion to Dismiss over a year ago. On
April 9, 2018, the Court entered an Order Granting Anti-SLAPP Special Motion to Dismiss

4 in Part, Allowing Limited Discovery, and Staying Further Proceedings (hereinafter “Court’s

N

Otrder”). The Court’s Order found in favor of the Defendant on seven out of the eight
alleged defamatory statements alleged in the Plaintiff’s Complaint. On the remaining claim,
j¢ |i the Court concluded that: (1) Toll’s statements regarding Gilman not residing in Storey
County (the “resident communications”) were made to procure an electoral action, result,
or outcome (Court’s Order at 10:16); (2) were made in direct connection with an issue of
3 || public concern (Court Order at 13:20); (3) were made in a place open to the public or on a

public forum. (Court’s Order at 14:9); and (4) were made in furtherance of the right to free

24
o speech in direct connection with an issue of public concern. Court’s Order at 15:19.
25
RN In it’s Order, the Court addressed the matter of the truth of the communications at
27 .

issue regarding Gilman’s residency and concluded that Toll proved by a preponderance of
28
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ed

the evidence that Toll did not knowingly make a false statement when he published the
resident communications. Court’s Order at 15:15. The Court also concluded that, based on
Gilman’s testimony in his Affidavit attached hereto as Exhibit 1, “Gilman's testimony under
oath that he lives in Storey County is sufficient prima facie evidence that he lives in Storey
County.” Court’s Order at 17:3.

The Court granted leave to the Defendant to conduct discovery, “limited solely to
information as to whether Toll knew the resident statements were false or whether he acted
with a high degree of awareness of the probable falsity of the statement or had serious
doubts as to the publication's truth.” Court’s Order at 21:8. Plaintiff took the deposition of
Defendant Sam Toll, during which Toll refused to disclose the sources for his news stories
and invoked the News Shield Privilege codified in NRS 49.275. On May 10, 2018, Plaintiff
Gilman filed a Motion to Compel; Motion for Sanctions; Motion to Extend the Time
Period for Discovery; and In the Alternative, Motion for Summary Judgment, to which the
Defendant filed an opposition.

On May 24, 2018, Plaintff filed his Supplemental Opposition to Defendants
Anti-SLAPP Motion. On June 4, 2018, Defendant Toll thereafter filed his Reply and
Request for Submission of the matter. On June 26, 2018, the Court issued its Order

Denying Request for Submission, stating that a “new Request for Submission will need to

be filed after the Motion to Compel is resolved.” Id. at 1.

Also on June 26, 2018, over eight months ago, the Court entered a Order for
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Evidentiary Hearing on the Motion to Compel, finding that an evidentiary hearing is

necessary to determine whether Toll may invoke the News Shield Privilege to protect the

confidentiality of his sources.

Argument

a. This matter should be submitted and decided at scheduled March 15, 2019
evidentiary hearting

Defendant Toll submits this Motion for Submission to expedite resolution of this
matter consistent with the express intent of the Ant-SLAPP statute. As this matter is
scheduled for an evidentiary heating on March 15, 2019, the Defendant requests that the
Court finally resolve his Special Anti-SLAPP Motion at that time.

Pursuant to NRS 41.665, the purpose of the Anti-SLLAPP statute is to protect persons
against whom an action is brought, if the action is based upon a good faith communication
in furtherance of the right to petition or the right to free speech in direct connection with
an issue of public concern. The combined requirement in NRS 41.660 that SLAPP
defendants file the special motion within 60 days of service of the complaint and that the
Court rule on the motion within 20 judicial days after the motion is served upon the
plaintiff, ensures that Anti-SLLAPP proceedings should be swiftly disposed of by District
Courts where First Amendment Rights to free speech are infringed upon by lawsuits
seeking to stifle protected speech. To further expedite matters, the Legislature made the

denial of a Special Anti-SLAPP motion to dismiss immediately appealable. NRS 41.670(4).
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Here, Defendant’s Special Motion to Dismiss has been pending for over a year, and
Defendant has been waiting for over eight months for an evidentary hearing, all the while
having to raise funds for his legal defense. In light of the delay associated with the final the
setting of the evidentiary hearing and resolution of his Motion to Dismiss, Defendant Toll
moves this Court to submit and decide the matter at the March 15, 2019 hearing,

b. This proceeding should be terminated as Gilman has independently claimed his
primary residence was in Washoe County

This proceeding should be terminated because regardless of the outcome of the
evidentiary hearing as Plaintiff Gilman cannot base a defamation action on 2 statement that
mirrors a representation he himself has made.

In the 2018 Affidavit of Lance Gilman, which was attached to Gilman’s Opposition
to Anti-SLAPP Motion to Dismiss per NRS 41.660, attached hereto as Exhibit 1, Gilman
states in paragraph 42 that he had lived in Storey County since at least 20006:

Contrary to the Defendant's assertions, I do live in Storey County, Nevada.
My address is 5 Wild Horse Canyon and I have lived there for around twelve
years or more. (Emphasis added.)

Gilman, however, has represented the exact opposite to Washoe County. Attached
hereto as Exhibit 2 is a certified copy’ of data from the Washoe County Assessot's webpage

for a property located at 199 Steptoe Ln. in Washoe Valley, APN No. 055-282-02, dated

i May 17, 2018. The record in Exhibit 2 indicates that 199 Steptoe Ln. is owned by L. Lance

! Certified copies of public records are presumed to be authentic per NRS 52.125 and admissible per
NRS 52.265.
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Gilman, and that 199 Steptoe Ln. is also Mr. Gilman’s mailing address. Under the “Tax Cap
Status” box in Exhibit 2, it states that the property is a, “Low Cap Qualified Primary
Residence.” Exhibit 3 is also a certified copy of data from the Washoe County Assessor's
webpage for a property located at 199 Steptoe Ln. in Washoe Valley, APN No. 055-282-02,
but is dated February 22, 2019 - in other words, Gilman is still claiming that the 199 Steptoe
Ln. property as a primary residence.’

Attached hereto as Exhibit 4 is a certified copy of the July 1, 2008 Tax Cap statement
for 199 Steptoe Ln. in Washoe Valley, APN No. 055-282-02 from the Washoe County
Assessor, which was executed by Mr. Gilman. The document in Exhibit 4 indicates via a
filled in bubble that states, “Thes property will be occupied as my primary residence on July
1, 2008.” (Emphasis added.) The signature box in Exhibit 4, signed by Gilman, states that
Gilman affirms under penalties pursuant to law that the information in Exhibit 4 is true and
accurate and that Gilman will notify the Washoe County Assessor if the property is no
longer to be used as Gilman’s primary residence. Gilman has not done so.?

In fact, other public records from Washoe County show that Gilman has continued

as late as 2016 to affirmatively claim the 199 Steptoe Ln. property as his primary residence.

? After the filing of Defendant Toll’s Reply to the Defendant’s Supplemental Opposition to
Defendant’s Special Anti-SLAPP Motion, Gilman apparent transferred the Washoe County primary
residence back from his individual capacity to a family trust. See Exhibit 3 hereto.

3 At the time Exhibit 4 was provided by the Washoe County Assessor, the undersigned counsel for the
Defendant requested any subsequent filing with the Washoe County Assessor where Gilman informed
the Assessor that the 199 Steptoe Ln. property was no longer his primary residence, but was informed
that no such subsequent record existed. NRS 361.4723 provides a partial abatement of taxes by

applying a 3% cap on the tax bill of the owner's primary residence - and only one property may be
selected in the State of Nevada as a primary residence.
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Attached hereto as Exhibit 5 is a certified copy of a June 15, 2016 Grant, Bargain, and Sale
Deed for APN No. 055-282-02 from the Washoe County Recorder, where Gilman
transferred ownership of the 199 Steptoe Ln. property from a family trust into his own
name. Exhibit 5 indicates that the recording and tax statements are to be mailed to Mr.
Gilman at 199 Steptoe Ln. in Washoe Valley, which also shows that Gilman was
affirmatively claiming the Steptoe Ln. property as his residence as late as 2016.

During the tme Mr. Gilman alleges that he was living in Storey County in his
Affidavit in Exhibit 1, Mr. Gilman executed at least one document (Exhibit 4) directly
claiming that his primary residence was in Washoe County during the period in which
Gilman’s Affidavit says he was living in Storey County. Further, Gilman executed a deed in
2016 which lists his mailing and tax address in Washoe County. Sez Exhibit 5. Thus,
Gilman’s claims that he was defamed by Toll for stating or inferring that Gilman does not
teside in Storey County are not a false statement of fact and Gilman’s claim should fail as a
matter of law as under NRS 41.637 as Toll’s statement that Gilman does not reside in Storey
County is truthful or substantially truthful based on Gilman’s own representations and
signed statement in Exhibit 4.* In other words, Gilman cannot show a genuine issue of
material fact as to whether Toll’s statements about Gilman are defamatory - they cannot be

because Gilman made these same statements about himself.

* “... we accept as true all evidence favorable to the plaintiff and assess the defendant's evidence only

{ to determine if it defeats the plaintiff's submission as a matter of law.” Cross v. Facebook, Inc., 14 Cal.

App. 5th 190, 205, 222 Cal. Rptr. 3d 250, 262, 45 Media L. Rep. 2552, 17 Cal. Daily Op. Serv. 7719,
2017 Daily Journal D.A.R. 7731, 2017 WL 3404767 (Ct. App. 2017) (Emphasis added)
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¢. Gilman’s own statements undermine his claim - the Defendant is entitled to
judgment under NRS 41.660(5) as a matter of law

Defamation is a publication of a false statement of fact. Pegasus v Reno Newspapers,
Inc., 118 Nev. 706, 714, 57 P.3d 82, 87, 31 Media L. Rep. 1353, 2002 WL 31487455 (2002) A
statement is not defamatory if it is absolutely true, or substantally true. I at 715. A party
cannot make a prima facie case for defamation as required by NRS 41.660(3)(b) based on a
claim that a statement of fact is false and defamatory while having signed several legal
documents indicating that the same statement of fact is true. Pursuant to NRS 41.637, a
good faith communication is one which is “truthful or is made without knowledge of its
falsehood.”

In the context of discovery proceedings being conducted when an Anti-SLAPP .
motion is pending under NRS 41.660(4), discovery should only be permitted for the
purpose of ascertaining information required to meet the burden under NRS 41.660(3)(b),
iLe. Gilman must show prima facie evidence a probability of prevailing on his claim. Gilman
cannot make such a showing where Gilman signed documents showing that the allegedly
defamatory statements by Toll are the truth.

The Court’s inquity and evidentiary hearing scheduled for March 15, 2019 focuses on
the second prong of the inquiry requited by NRS 41.637, ie. whether Toll made the
statements at issue without knowledge as to their truth or falsehood. However, such an

inquiry is only appropriate if the truth of the underlying allegedly defamatory statement is
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actually at issue. Toll’s statement is no longer reasonably at issue as potentially defamatory
because of Gilman’s own statements made in duly recorded records as described above.

Special motions to dismiss function like a summary judgment motions procedurally
Coker v. Sassone, 135 Nev. Adv. Op. 2, 432 P.3d 746, 748, 2019 WL 117467 (2019). As such,
the Court should immediately terminate these proceedings and enter judgment in favor of
Toll pursuant to NRS 41.660(5).

Conclusion

Based on the unequivocal evidence presented above, Gilman’s claims that Toll
defamed him by claiming that Gilman does not live in Stotey County are belied by Gilman’s
own claims that his primary residence is in Washoe County, and as such Gilmans
protestations do not provide any basis for restricting Toll’s Free Speech rights under the
First Amendment.

WHEREFORE, the Defendant respectfully requests that this Court submit this
matter and grant the Defendant's Anti-SLAPP Special Motion, dismiss this suit, award the -
Defendant attorney’s fees and costs associated with the Motion, and any further action the
Court deems appropriate as permitted by NRS 41.670, including $10,000 in statutory
damages to the Defendant per NRS 41.670(3)(a).

/11

/11
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NRS 239B.030(4) AFFIRMATION

I certify that the attached filing includes no social security numbets or other personal

information.

Respectfully submitted this February 25, 2019:

By: AQ/Q“""VI

JOHN 1. MARSHALL
SBN 6733

570 Marsh Avenue

Reno, Nevada 89509
Telephone: (775) 303-4882
johnmarshall@charter.net

Luke Andrew Busby, Ltd.
Nevada State Bar No. 10319
316 California Ave #82

Reno, NV 89509

775-453-0112
luke@lukeandrewbusbyltd.com
Attorneys for the Defendant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the date indicated below, I caused service
to be completed by:
personally delivering;

WK delivery via Reno/Carson Messenger Service;

sending via Federal Express (or other overnight delivery service);

depositing for mailing in the U.S. mail, with sufficient postage affixed thereto; oz,

delivery via electronic means (fax, eflex, NEF, etc.)

a true and correct copy of the foregoing pleading addressed to:

GUS W. FLANGAS
. JESSICA K. PETERSON
. Flangas Dalacas Law Group
© 3275 South Jones Blvd. Suite 105

" Las Vegas, NV 89164

a5 4 702-307-9500

| F-702382-9452

Sl 2R R Dt 2-24 (9
7 |l Luke Busby {
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Exhibit List

1. Affidavit of Lance Gilman

2. Certified copy of data from the Washoe County Assessor's webpage for a property
located at 199 Steptoe Ln. in Washoe Valley, APN No. 055-282-02, dated May 17, 2018

3. Certified copy of data from the Washoe County Assessor's webpage for a property
located at 199 Steptoe Ln. in Washoe Valley, APN No. 055-282-02, dated February 22, 2019

4. Certified copy of the July 1, 2008 Tax Cap statement for 199 Steptoe Ln. in Washoe
Valley, APN No. 055-282-02 from the Washoe County Assessor, executed by Mr. Gilman.

5. Certified copy of a June 15, 2016 Grant, Bargain, and Sale Deed for APN No.

055-282-02 from the Washoe County Recorder.
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STATE OF NEVADA )

COUN

inform

Department II of the First Judicial District Court, Storey County, Nevada, Case Number: 18-TRT-
00001-1e, and I make this Affidavit in support of the “Opposition to Anti-SLAPP Special Motion,”

AFFIDAVIT OF LANCE GIT. MAN

) ss:

TY OF D férﬁ )
LANCE G being first duly sworn, deposes and says:

1. I'have personal knowledge of all matters set forth herein except for those stated upon

ation and belief and am competent to testify thereon.

2. I am the Plaintiff in the action entitled, LANCE GIIMAN v. SAM TOLL, in

filed in the matter (hereinafter the “Opposition”).
written to the best of my knowledge as though set forth in full in this Affidavit.

and verify that they are true and correct copies.

the Dbfendant, SAM TOLL (hereinafter the “Defendant”).

hitp://thestorevteller.online (hereinafter the “Storeyteller Website™).

3. Thave read the contents of the Opposition and the facts contained therein are true as
4, I'have reviewed the Exhibits attached to the Opposition as Exhibits “1” through “15”
5. The instant suit involves certain false and defamatory statcments made about me by

6. The Defendant published and publishes a blog online under the website address of

insulting and defaming me.

by the

overa

smears, and ridicule.

Webisite, there is only one conclusion - the Defendant was for some reason obsessed with trying to

injure, hurt and destroy my public reputation.

|

!
|
|

7. Statements by the Defendant on the Storeyteller Website was and is ridiculing,

8. Although I am both a public official and a public figure, many statements published
Defendant in the Storeyteller Website about me are false and defamatory.
9. The Defendant has published post after post after post on the Storeyteller Website

period of two years, almost every single one of which has defamed me along with insults,

10.  Reading through the stream of posts the Defendant has published on the Storeyteller
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11. Tamwell aware that] am a public official and public figure and I am used to suffering
the “sli!ngs and arrows” from time to time in the public forum.

( 12. I have, perhaps more than any other public figure in Northern Nevada, withstood
some tjairly vicious public attacks by political opponents in the press at times over the past two
decadefs and I fully understand that attacks against me "come with the territory.”

|13.  The Defendant’s attacks on me with false and defamatory statements have been
continlmus, unrelenting, and constantly targeting me personally.

! 14.  The false statements made by the Defendant are far beyond acceptable and legal
condu%:t, and I felt compelled to take action to protect my reputation.

g 15.  Because of the false unending stream of defamatory statements published by the
Defenﬁiant about me, I filed a Complaint against the Defendant for Defamation Per Se.

% 16.  As stated above, the Defendant published and publishes the Storeyteller Website. 1
have %wn that the Home page of the Storeyteller Website and every other section contained therein,
inclu(?{ing the “News,” “Editorial,” “Letters to the Editor,” “About the Storey Teller,” and
“Comf’munity News,” sections, all contain the statement: “Support the Teller and Keep Fact Based

News! about Storey County Ad Free.” Since the filing of this suit, those words about the being Fact

Based News no longer appear.

| 17.  In writing about the instant matter, the Defendant mentions that I have a conflict of

i
interqést “as I wear hats on both sides of the negotiating table.” This is completely false.

{ 18.  The Defendant further writes about me: “A conflict of interest that places the

t
N

self~i§1terest of the Marketing Manager and exclusive Real Estate Broker for TRIC above the

% .
interests of Storey County Taxpayers, voters, and citizens.” This is completely false.

} 19.  Iam and was a member of the Board of Commissioners for Storey County, Nevada,
an eliiected position, and I am a principal in and the Director of Marketing for the Tahoe Reno
Industrial Center (hereinafter “TRI).

| 20. My company, Lance Gilman Commercial Real Estate Services, is and has been the
excltgsive broker for TRI, which is a massive 80,000 acre park that encompasses a 30,000 acre

industrial complex approximately nine miles east of Reno, Nevada in Storey County, Nevada, and

-2.
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is the I_'ixrgest imdustrial park of its kind in the United States.

521. TRI presently has over 16 million Square Feet of Industrial space in use by over 130
differe}:t companies, with over 15,000 permanent and temporary jobs created in 15 years.

j 22. I have been instrumental in attracting such nationally recognized firms as
Tcsla/%’anasonic, who is building a “gigafactory,” a massive 6 million square foot manufacturing
facilit)}', SWITCH, who is building a huge data storage co-location campus comprised of a pumber
of buil}:lings totaling more than 7 million square feet under roof, GOOGLE, who just purchased 1200
acres earlier in 2017, as well as other global companies such as eBay, Wal-Mart, Tire Rack, Jet.com,
Petsm'fnt, Blockchains, LLC, and US Ordinance, to name a few.

% 23.  TRI has provided thousands of jobs for Northern Nevada and it is anticipated that
Tesla/?Panasonic and SWITCH alone will together generate 10,000 more jobs for Northern Nevada
and oyer $400 million in payroll annually at full build out.

24.  Ihave received a number of awards such as the Reno Small Business Entrepreneur
of theyear in 2009, Reno Man of the Year in 2000 and the Development Award for Environmental
Exceljience in Development in 1997.

25.  Inor around 2015, Governor Brian Sandoval personally presented me and my two
TRI partners, the EDAWN President’s Award for completing what the Governor called the “The
Deal of the Century” in landing and closing the Tesla deal.

| 26. I am the face of TRL

27.  Ialso have decades of good service to Northern Nevada.

28.  Each year my businesses and I deliver and donate over $100,000 in food donations
and labor to needy seniors in Storey County and to a school “food in a backpack” program for
child;rcn from families in need.

29.  Beginningin 2017, the Defendant in an effort to embarrass, discredit and impugn me,

published a huge number blatantly defamatory statements about me on the Storeyteller Website.

o306 On the Storeyteller Website, the Defendant published a series of statements accusing
me of not living in my actual residence and even accusing me of committing perjury about my

|
reszqence on official documents.
]

|
!
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31.

32,

Onor around April 7,2017, the Defendant published the following on the Storeyteller

Team Gilman would have never subjected the citizens to the polarizing effect of the
recall effort had it not been for the Washoe County resident who thinks he knows
what is best for the taxpayers who shoulder the tax burden of Don Norman, Lance
Gilman and the rest of the tax escapers at the Center. (Emphasis added).

The clear inference from the Defendant’s statement is that I am not a resident of

StoreyCounty.

33.

following:

34.

On or around April 18, 2017, the Defendant wrote on the Storey Teller Website, the

The debacle we emerged from a week ago today is not the kind of thing our county
should be making the news with. Sadly, the most equal member of Storey County (if

you believe he actually lives at § Wild Horse Canyon) cares more about himself

than the county he represents. (Emphasis added).

The clear inference from the Defendant’s statement is that I am not a resident of

Storey County.

[

35,

Then, on or around May 20, 2017, the Defendant wrote the following on the Storey

Teller Website:
i

!.,
|
i
i
|

' 36.

“I want the people of Storey County to know that I am a man of integrity and my
word is more valuable than gold. This County has been very, very good to me and I
want to deliver on promises I made over and over to the good people of Storey
County regarding the cash that would be gushing around here. I want to thank them
along with the entire Team Storey Team for helping Mr. Norman and me becoming
the wealthiest people who do business in Storey County but don’t actually live
here” said Mr. Gilman. (Emphasis added).

The clear inference from the Defendant’s statement is that I am not a resident of

Storeyf County. Also, I never made that statement nor any statement to that effect.

137,
{

On or about October 16, 2017, the Defendant published the following statements on

the Stcirey Teller Website accusing me of perjury:

The purpose of this complaint is to hold accountable County Commissioner
Gilman and Planning Commissioner Thompson for committing perjury when they
filed paperwork claiming to live somewhere it is illegal to live. Since they took office
illegally and since they don’t actually live at Wild Horse on Drive (o)
anywhere else in the county for that matter) and can’t legally reside where they
claimed they did, we conclude and insist they be prosecuted for perjury and
removed from office. (Emphasis added).

-4
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538. In the same publication, the Defendant attaches what appears to be a letter to the
Attoméy General.
239. I have never been officially notified by any law enforcement or governmental
organiéation about any investigation whatsoever challenging my residency in Storey County.
f 40. On or around December 3, 2017, the Defendant wrote the following on the Storey

Teller iWebsite:

s
Special Interests

g :
The Commissioner Lance Gilman—TRIC Special Interest meny-io-mund that gives
; Mr. Gilman and TRIC access to the Storey County check book, tax coffers, real
property and special consideration regarding rules and regulations.

j Failing to require Mr. Gilman to reside in the district he represents within Storey
| County.

!

' 41.  The clear inference from the Defendant’s statement is that I am not a resident of
!

Store}i‘ County. In addition, I do not have access to Storey County Checks, tax revenues or real

prope;t‘ty.
1 42, Contrary to the Defendant’s assertions, I do live in Storey County, Nevada. My

|
address is 5 Wild Horse Canyon and I have lived there for around twelve years or more.
P43, 1 certainly never committed perjury as alleged by the Defendant. The Defendant’s

|

stater}hents are not true.

4 44,  On or about August 6, 2017, the Defendant published the following false and

defarixatory statements on the Storeyteller Website stating that I engaged in reverse graft:
s

Back to the Pipeline Hustle.

{

i

|

! When this deal is approved by Marshall McBride and Jack McGuffey, TRIC will
§ have accomplished another spectacular job of bamboozling Storey County officials.
i It will mean that Storey County and Nevada Taxpayers have dumped $100 million
| dollars of what can only be described as “reverse graft” directly into the pockets of
§ the band of merry TRICsters.

45. In addition to the foregoing quote, the article was replete with several other false

references to reverse graft on my part and my business associates.

T The article then alludes to include some feeble attempt at diligence on the part of the

;
|
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Defencéiant to suppott his statements without any effort to really verify the truth.

547. First of all, there was and is no reverse graft as alleged by the Defendant and there
is certé.inly no payment of $100 million into my pockets and those of my business associates.

48. The Defendant’s statements are not even remotely true.

5 49.  The simple truth is that the TRI fronted the costs for the construction of certain
infrastjmcmre to the tune of around $100 million free of charge and interest free.

f 50.  The infrastructure included roads, drainage culverts, bridges, Interchanges, power
lines, ,jwater, and sewer to name a few, all of which benefit Storey County.

; 51. Of this infrastructure, TRI dedicated at the time half to Storey County free of Charge.

i 52.  Pursuant to certain formulas, Storey County is to reimburse TRIover alengthy period
of u’mfe for the portion of the infrastructure dedicated.

E 53.  This payment is to come from any surplus that Storey County has from revenue
generéted by the TRI that includes revenues from Real and Personal Property Taxes, Room Taxes,
Fuel Taxes, Franchise Fees and Business License Fees, among other types of reveunes.

[

' 54, The surplus or loss is calculated at the end of each year by an audit conducted by a
|
licens;ed CPA.

i

% 55.  After subtracting an agreed upon amount for expenses, which include the county
payrc%ll, maintenance costs, First Responders, and general administration, the surplusis divided with
Storeiy County receiving approximately 65% of the surplus and TRI getting approximately 35% of
the S\;Lrplus as repayment for TRI's outlays for the infrastructure.

56. If there is no surplus, TRI eats the expense it fronted for the infrastructure.

57.  Thereis no interest for TRI to carry the $50 million.

58. As for the pipeline, Storey County is not paying anything upfront for it nor paying

i
)
i
t
i
!
!
|
t
!

for the bond processing nor offering.

{

i

i 59. Itisanew, separate $60 million project funded by state bonds sold on Wall Street.
{

! 60. It is my understanding that the bond payments from the Pipeline will be funded by

real ]and personal property taxes on new construction projects generated because of the pipeline.
61.  In addition, the State of Nevada covers some of the cost of the bond repayments.

-6-
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462 Of particular import, these taxes that will be generated on new construction would
not be ihere but for the pipeline.

; 63.  If there is no money generated from new construction, as is my understanding, TRI
will hagve to cover the bond.
| 64.  Contrary to the Defendant’s assertion, in light of a massive recent deal where over
64,000 acres was sold to a tech company calied Blockchains, LLC, TR is done selling at TRI (with
the exception of a few hundred acres), there is no more money to be made by TRI from land sales

generated by the pipeline water.

65.  On or about February 2, 2017, the Defendant published the following false and

defamfatory statements on the Storeyteller Website stating that I didn’t follow the law when the

Mustafng Ranch was relicensed after a related brothel was closed and then reopened as the Mustang

Ranch. Specifically, the Defendant published the following statement on the Storeyteller Website:
!'

. . . . Funny thing is, the courts didn’t agree and the investor won. But, in the
| meantime, because Lance had shut down the Wildhorse and reopened it as the
Mustang, he thought he didn’t need to go through the investigation that the Nevada
Revised Statutes require for the opening of a new brothel. He didn’t want to follow
the law. The County Commissioners even agreed with him. Why should Lance, the
man who’s been a virtual Santa Claus (at least he tries to convince people he is) for
! Storey County, have to follow the law? Sheriff Antinoro said the law had to be
; followed and that the Mustang had to be closed for the required number of days, per
state statute, for the investigation with which ALL brothels must comply.

66. The Defendant’s statement is not true.

67.  Ihad alender (a company called TG Investments) who lent money in the mid 2000's.

‘ 68.  As part of the loan payment terms, the lender was entitled to a percentage cut of the
reveriigue from the Wild Horse Brothel (Cash Asset Management, LLC, hereinafter “CAM”).

f 69.  Under the County Code, the lender was supposed to get licensed.
| 70.  When it came time to do so, the lender was unable or unwilling to get licensed.
71.  This in turn required me to disclose this unlicensed lender relating to Wild
Horse/CAM, which I did indeed do to comply with the law.

72.  The County Licensing Board rescinded the Wild Horse/CAM brothel License as it

|
had a lender with an unlicensed financial interest, but then simultaneously granted an extension to

i
i
1
{

-7-

Toll - Appx. - 002463




= e - 7 e U FU N e

NgHwHy—HHHn—)—-H
Lt L= - A T - T ¥ R S A e -

22

i
i

.
@
i
i

the Iice:nse of Cash Processing Services, LLC (Mustang Ranch) to operate out of that facility as the
Mustax:g was not impacted by that lender.

73.  1did follow the legal requirements precisely.

74.  Iself-reported that my lender failed to get a brothe] license,

75.  I'went through a complete licensing process to include a full background check and
ﬁnanciSaI review by alocal CPA, all of which was supervised by my longstanding political opponent,
the Shézriff, Gerald Antinoro.

‘ 76.  In truth and fact, I disclosed in order to comply the applicable law contrary to the
assertiéms contained in the Defendant’s publication.

| 77.  On or about December 3, 2017, the Defendant wrote that I am receiving land from
Stort:y‘j County with zero consideration. Specifically, the Defendant in the Storeyteller Website

wrote:

i Special Interests

The Commissioner Lance Gilman — TRIC Special Interest merry-go-round that gives
Mr. Gilman and TRIC access to the Storey County check book, tax coffers, real
property and special consideration regarding rules and regulations.

}

: Repeatedly reconveying Storey County property to TRIC with zero consideration
i or payment that TRIC has turned around and included the free property into lucrative
| land deals, including the one that gave a portion of the USA Parkway to TRIC (for
| free) which Mr. Gilman and TRIC turned around and sold to NDOT for $43 Million
| Dollars (without giving us a single penny or paying down the $47 Million Dollar
§ Storey County Credit Card balance).

i 8. This is not true. I, Lance Gilman, have never received title to land from Storey
Coun{gy in any transaction, never-not once.

|
i 79.  In the first place, TRI built the first 5 miles of USA Parkway and dedicated a part of

i
i

]

the road and drainage facilities to the County.
} 80.  In order to bring Tesla and its Gigafactory into Storey County, TRI agreed to give

z
Tesla 1,000 acres of 1and free, and give the state of Nevada land for the right of way extension from

|
the southern end of USA Parkway to Silver Springs.
!r
’ 81.  TRI received payment from NDOT for that extension right of way, which was

required by law. As part of the transaction, Storey County reconveyed a small segment (less than 2
i

-8-
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mi) of I§JSA Parkway which TRI transferred in turn transferred to NDOT. This was a massive benefit
for Sto%!ey County as the County was getting the Tesla Gigafactory and the massive tax and fee
revenué-, generated in the future after the abatements ended.

182 Storey County was also getting a new State Highway, maintained in perpetuity by
NDOT? , and huge positive press, which later drew Tesla, Switch, and Google in to the County.,

!

{83, Outof all four parties (Tesla, TRI, NDOT, Storey County) Storey County came out

i
i

of the éleal in a very good financial position - without paying a single cent out of pocket.

84.  SoTRI gave up 1,000 acres of prime industrial land for free and a 400 ft wide right
of way for approximately 15 miles and only received compensation for the 15 miles of right of way.
The céncept was that both Storey County and TRI would give up some consideration in order to
secureithe Tesla deal.

: 85.  TRI did not get the all of USA Parkway back from the County for free, as claimed

|

by Dei"endant.

|
1 86.  There have beena couple transactions over the last couple years where Storey County

dccded very small segments of land back to TRI, but in each case the land was either cxchanged with

other iand given to Storey County, or was part of a deal where a landowner took over maintenance

respox:isibility for a drainage area.
|87, Further, in each case these transfers were to facilitate a company moving into TRI

i

! B
wln'clii is of tremendous benefit to Storey County, which would collect future tax and fee revenue

from g':hat company. Thus, the County received substantial consideration in each and every instance.
!

| 88.  Thisisnota matter of opinion or conjecture as tax and/or fee revenue to the county

H

|
isa cci:rtainty whenever a private owner takes title to land in TRI, even if they don’t build on site as

they snll have to pay property taxes.
i
i 89. For example, take the instance where the County has title to a drainage area, the

!
county generates no revenue on that drainage area as it is County owned.
{

i

i 90.  In order to facilitate a company coming in to TRI who desires a pad or site that
ingh‘tly encroaches into the drainage area, the county deeds the small encroached area back to TR

(who initially dedicated it to the County in the first place) so that TRI can include it in the sale to the

{
-9-
|
i

Toll - Appx. - 002465

A i b et e o



W 6 ~ N W B W N

BN NN
B S RRRBBNBSESE6E6E8 =2 3

incomipg company.
91.  The incoming company takes title, and has to maintain the portion of the drainage
facility on their property, and pays property taxes starting immediately.

92.  Thenif the company builds a facility, it generates many different forms of substantial

rcvenuf for the county, including real and personal property taxes, permit fees, business license fees,

power franchise fees, etc.

393. The economic benefit to the County is far, far in excess of the minimal fair market
value oif the portion of the drainage area transferred to TRIL

g94. Notwithstanding the foregoing, the Defendant’s statements that ] as an individual,
have received land for free from Storey County, is a blatant and utter falsehood.

95, In two different posts, on ot about April 29, 2017, and May 1, 2017, the Defendant

on the §tomytener Website wrote that my trip to Washington, D.C. partly paid for by Storey County
was nof.t work related and was not a legitimate trip.

s596. The Defendant also reiterated that the trip was not legitimate on the Storeyteller
Websiée on or about May 2, 2017.

; 97.  This is not true. The trip to Washington by me was on behalf of Storey County and
was ta]fcen by me and former Storey County Commissioner and current Storey County Lobbyist, Bum
Hess. ,

598. There was significant lobbying by Mr. Hess and I regarding the zip code bill in
Congréss and meetings with Nevada Senator Dean Heller and Congressional staff regarding the
same.
99. This was and is an issue where millions of dollars are at issue for Storey County.
100.  Moreover, the cost of the trip to the County was minimal compared to the potential
gain.
101. In addition, Mr. Hess and I had a lengthy private lunch and meeting with retired
Congressman Jon Porter, who is the Storey County lobbyist in Washington, along with his staff.

102. In this meeting, Mr. Hess and I covered all the major issues where action is wanted

in Conigress, including the zip code issue.
-10-
§
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1103.  On or around April 18, 2017, the Defendant wrote on the Storeyteller Website that
I receive special considerations regarding the rules and regulations; specifically, the Defendant
wrote: “That’s irked Gllmdn who appears to believe that all citizens are created equal — but he

should be treated more equal than others.”

'104.  In addition, on or around December 3, 2017, the Defendant wrote on the Storeyteller
Website: T

 Special xmeJests

The Comxms sioner Lance Gilman—TRIC Special Interest merry-go-round that gives

Mr. Gilman and TRIC access to the Storey County check book, tax coffers, real
property and special consideration regarding rules and regulations.

i 105. Thisisnot n-?.xe. Ineither expect nor receive any special consideration regarding rules

and rcgulanons i

I
106 The Defendbnt in his papers failed to mention a single incident where this occurred.
I also C;on t have “access” to Storey County Checks, tax revenue or property.

i
i

1107.  On orabout May 20, 2017, the Defendant wrote that Irepresented to him that I would
§ :

reimbufrse the expenses incurred by Storey County, Nevada for the recall election of the Sheriff of

Storey jCounty, held in 2017, and other expenses incurred by Storey County, Nevada for the ethics
investi%gaﬁon into the Sheﬁﬁ of Storey County.

f 108. Although the Defendant may argue that this is “satire,” the statements are still false
and dex%amatory. This suppésed conversation never happened. I'have never made such a statement.

{ 109. Itimplies that Thave directly and improperly caused Storey County muchunwarranted
cxpens:; and basically embezzled funds by filing a false claim for expenses.

é 110. The Defcndtint’ s series of false and defamatory clearly impute that I am unethical and
or criminally predisposed. They falsely accusing me of engaging in criminal behavior,

111, The Defcnd%n 's false and defamatory statement s further impute my lack of fitness
for u'ade business or profes$1on, falsely imputes my dishonesty, lack of fair dealing, want of fidelity,
mtegnty or business abxh:y} and or tend to injure me in my trade, business or profession.

! '112.  Because I am the face of TRI and other business ventures, there is no telling how

much damage has been caused by the Defendant to my reputation.

-11-
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{ LAKCEGILMAN

SUBSCRIBED AND SWORN to before me
on this Z:/_‘ day of Feb+m, 2018.

NOTARY PWBLICHn and for said
Countfy and State

s APPT.NO. 12-11587-12
My Appt. Expiras 07-11-2021

|
l
|
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WASHOE COUNTY QUICK INFO

—

(Summary data may not be complete representation of property)

[ osnzys |

All data on this form is for use by the Washoe County Assessor for assessment purposes only.

Owner Information & Legal Description Building Information
APN| 055-282- |Card 1 of 1 Property Name: s
02 Quality |R30 Average Building Type| Sgf Fam Res
Situs 199 STEPTOE LN Stories | SINGLE
Owner 1{GILMAN, L LANCE STORY
Owner 2 or Year Bulit{1977 Square Feet{ 1,620
' Trustee welghted Average;1977 Square Feet does not include Basement or Garage
; Owner 3 or Year Conversion Area.
. Trustee Bedroomsi{3 Click here far lr;mrovement Detalis {building sq ft,
Mazit Addr Yard Items, etc).
opy to'c‘ipbom 199 STEPTOE LN Full Baths |2 Finished Bsmt]0
WASHQE VALLEY NV 89704 Half Baths|0 Unfin Bemt] 0
Keyiine Desc|BAER LT S BLK 8 Fixtures|9 Bsmt Type
Subdivision | BAER SUBDIVISION Fireptacos| 1 Gas Conv Sq Feet|0
Lot Block 8 Section Township 16 Heat Type|FA Totnl Garage Area}462
Range 19 2nd Heat Type Garagea Type! ATTACHED
Record of Survey Map : Parcel Map# : Sub Map# 666 Exterior Walls |SIDING/FR Detached Garage| 2025
Speciat Property Code 2nd Ext Walls Basement Gar Door|0
2018 Tax Dist {4000 Prior APN |- - Roof Cover | WOOD SHAKE Sub Floor] WOOD
2017 Tax Dist |4000 Additional Tax Info % Compiete] 100 Frame| FRAME
Tax Cap Status }Low Cap Qualified Primary Residence Obso/Blag Ad}|0 Units/Bidg| 1
Last Activity/ Last permit| p——— Py Untte/ Parcel]1
ModHier
Up to 7 Sales/Transfer Records/Recorded Document (additional information/records)
Grantor Grantee Doc # | Doc Date {DOR| value/Saie Price | Adjusted Sale Price | Code Notes
GILMAN FAMILY TRUST, LANCE {GILMAN, L LANCE 4599591 | 06/15/2016 { 200 0 ©]38GG ;OUT OF TRUST
GILMAN, L LANCE GILMAN FAMILY TRUST, LANCE | 3667564 | 07/09/2008 | 200 [} 0}3BGG |INTO TRUST
@LMAN, L LANCE & SHARON D |GILMAN,L LANCE 2925644 | 09/22/2003 } 200 0 0)INTT
GILMAN,L LANCE & SHARQON D {2128826 ) 08/26/1997 | 200 200,000 020
CHK 05/04/1993 { 200 153,000 0i20
CHK 04/01/1977 40,000 [
To view sale/transfer/or other recorded documents use EagleRecorder on the Recorder's web site.
Land Information {additional land information) DPOR Code 200 Close Codei{Q 1G Neighborhoods Map
Land Use{ 200 Sewer | Septic Strest |Paved Zoning | HDR Zoning Info 2018 Neighborhood | IGBG AH
Size} 2,744 Acre Water | Well Value Year|2018 Zoning Maps | Page 055-28 | Book 055 2017 Nelghborhood | IGBG
Zoning information should be verified with the appropriate planning agency.
Valustion Information {additional vaiuation information)
2018 WN Taxable Taxable Secured PP Taxeb) A d A d Assessed Total Supplementad
Lang Impro t (r ded) Total Land Improvement Pers. Prop Assessed New Const
2018/2019 NR 120,000 119,307 0 239,307 42,000 41,757 [} 83,757 Q
2017/2018 FV 110,000 121,121 [+ 231,121 38,500 42,392 0 80,892 1]
The 2018/2019 Values are preliminary vatues and subject to change.
Cori Burke
~. 4
r\:Vasgoe il ' 7 Assessor, do
erevy - = true and
accurais. ., - so.ds of the
Washoe ¢ o Hy :‘-\SSt:aSO\' 5 Office.
s / 178
Signature "Date
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Quickinfo

[T WASHOE COUNTY QUICK INFO _(Summary data may rot be complete representation of property) L

All data on this form is for use by the Washoe County Assessor for assessment purposes

o-unar Enformadon & Legll Descrlpuon

npm 055-282- | Card 10f1

Page 1 of 2

“o22/2019

Building Information

o " Quatity | R30 Average | “Building Typei‘Sgl Fam Res
)’M . “A ‘ - - i ;
. ‘Owner 2 or GILMAN TRUSTEE, LEONARD L © Year Buitt! 1;977 o | SquareFeeti1,620
. Trustee. I i \lelglwedugﬁ xSquare Feet does not include ‘Basement or
i "Owner 3 or i Average Year| | Garage Conversion Area.

L. Trustee e { ‘Bedroomsi3 " Click here for Irprovement Details {building
,: Mall Address |- .. . .. . ; isq ft, Yard Items, etc). o
‘ Copy loilooo WILD HORSE CANYON DR FII‘II ) l.lll!t 0

_ Clipboard

_ ISPARKS NV 89434
 Kayline: oewBAER 10T 9 BLOCK B
| Subdivision: BAER SUBDIVISION

%Lot 9 Blocks [Section 23 Township 16
_ :Range 15
‘Rocord of Survov llap : Pares) Hap# 5ub Hap#

1668

. Specla! Property Code' .
Pnor APN‘ .-

Upto
1o to 7 Sales/Tr

 Exterior Walts | SIDING/FR

Unﬂn um
: V Bsmt Type:
. GarCanvSqFeeti0
' Total Garaga A:Pl :

. . pehoiioh prees oty e,
{ Grantor I Doc# | Docnne DOR Value/Sale Adjumd s-u Code Notu
i H : Price Price :
‘GlLMAN LLANCE GILMAN FAM[LY TRUST LANCEi4842096,08/!5/2018 ZOOa ) Q. ) 0 3BGG> .
GILMAN FAMILY TRUST LANCE GILMAN LLANCE 4599591*06/15/2016 200‘ 0: 0 3BGG’0UT OF
4 : «TRUS’T .

GILMAN LLANCE ‘GXLMAN FAMXLY TRUST LANCE 3667564'_ 07/09/2008 200 0 . o Q"JBGG&XNTO TRUST
GILMAN L LANCE & SHARON D GILMAN L LANCE - ‘2925644 09/22/2003 200 ;

GILMAN LANCE & SHARON ) . :

i CHK
To vlew sala/transfer/or other recorded documents use EagleRecorder on the Recorder's web site

Lnnd Informlﬁon (addnﬂonal land mfonnatson)
 land Use[200 ) {
SIzesZ 744 Acre

2019 ¥N Tll‘hh

05/04/1993 200
04/01/1977

' 40 ooo

_Close Code:O

Zonlng\HDR Zomng lnfo X i
] Book 055 . 2018 lldohborhood :IGBG

ith the approprlate plannlno aqency

A a

: Land
12019/2020 VN 120,000'
2018/2019 FV 120,000,

{The 2019/2020 Value

http://quickinfo.washoecounty.us/quickinfoform.php

. Land

- a2,000,

~ : Improvement .
42,000, 42,14
41, 757‘ . 0

\<QA s (’CM Bt/C L( o

Jashos f‘f‘ﬁessor, 8
Careby - a ftrue and
accurale oo zcords of the
Washoo »ssor's Office.
Wik sdenm Becde  2/22/(q

e Nate
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QuickiInfo

o S e

!

i
¢
;
i
1
{

1 —— .. sketch code descriptions

SR 3

fhis isa ‘tnr-ule ahﬂ accurate copy of the recé;dé ofthe W;s—hoe Eounfy Asseééor;S Oﬂ‘ice as of 02}2 1/2019.

http://quickinfo.washoecounty.us/quickinfoform.php

Page 2 of 2

Keivstem Bock

#22/19

Toll - ARG 000474




Exhibit 4

Exhibit 4

Toll - Appx. - 002475




FILING DEADLINE: JUNE 15, 2008
Due to a change the 2008/2009 'hxeap' has been set to the

APN: 5-282-02 "HIGH CAP" and may result In a higher tax bill, Ptease retum
055-282 this form to owr ofﬂeye by JUNE 15, 2008 to ensure the correct
LOCATION: 199 STEPTOE LN ahatement is spplied to your tax bil.

The High Cap for tax year 2008/2009 s 8.0%.

NAME: GILMAN, L LANCE

FILL IN THE APPROPRIATE OVAL(S) (§) below regarding the status of the property as of July 1,
2008. The form will not be processed it oval(s) are not filled in. See instructions on reverse side.

@ This property will be occupied as my primary residence on July 1, 2008.
(NOTE: Your mobile home that you occupy qualifies as your primary residence even if you do not own the land)
O Thnis property is occupied as the primary residence of a family member that does not pay rent.
0 This is a vacation home and |:
0 Do not own ancther home in Nevada.
0 Own another home in Nevada.
0 Rentit out when | am not using it.

0 1 also own an additional parcel(s) of land that connects or shares a boundary {ine with this parcel.

Please provide the parce! number(s) of the parcei(s) that connect or share a boundary line
with this parcel:

(OR)

0 THIS PROPERTY IS A RENTAL
Provide the following information (see reverse side for further instructions)

Maximum monthly rent charged | Mark an “X"
Number of Rental Units | for this of unit nl 1, 2007 | if Heat & Electric

# of Bedrooms of this type on the parcsl| through March 31, are included in rent.
Studio {0)
1 bedroom
2 bedrooms
3 bedrooms l,
4 bedmmsr Washoe Cqu.. . . v+ Assess
5 bed hereby c'arii"- AT - n frug and
Mobile Home Space* __accurate of - v oo s $f the
*Only complete information for Mobile Home Space if you own the land.  \Washoe CTou: v '

(OR) OQhAéBunL%P"“

0 NONE OF THE ABOVE APPLY Signature

Q Tnis property is under construction and will not be occupied until after July 1, 2008.
QO This property is abandoned and no longer usable as a dwelling.

Q I'will not own this property as of July 1, 2008.

QO This property is unoccupied and is being renovated or up for sale.

Q Other. Please explain:

fw that | am the owner of this property, the above information is
6r's Office if this property is no longer used as described above.

27C-

</ Date_(~}-OFDaytime Phone # (27 /e ] _
You will n t reeelve lho lower tax tap unless form is signed by the owner or their legal representative.
You can verlty your status at www.washoecounty.us/assessor/cama or on your tax bill.

DEADLINE TO APPEAL 2008/2009 ABATEMENT IS JANUARY 18, 2009.

This section s for use by the Washoe County Assassor’s Office only.
0 aic 0O QHC 0 aLcr 0 QHCR 0 DNQ O NS

‘ssauppe Bujrew Jo diysieumo uj eBuvyd B 9| aiel) ssojun Auedoid spp Joj pelfew €q LON Him uuoj Jeliouy "1S3NOIH NS
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DOC #4599591

. 06/15/2016 11:04:02 AM
APN.: 055-282-02 Electronic Recording Requested By
Flle No: 121-2503321 (MLR) FIRST AMERICAN TITLE RENO
: Washoe County Recorder
R.P.T.T. $0 Lawrence R. Burtness
Fee: $18.00 RPTT: $0
Page 1 of 2

When Recorded Mall To: Mail Tax Statements To:
L. Lance Gilman C

199 Steptoe Lane

Washoe Valley, NV 89704

GRANT, BARGAIN and SALE DEED

FOR A VALUABLE CONSIDERATION, receipt of which Is hereby acknowledged,

Leonard Lance Gilman, Trustee of the Lance Gilman Family Trust dated November 9,
2007

do(es) hereby GRANT, BARGAIN and SELL to
L. Lance Gilman, ah unmarried man

the real property situate in the County of Washoe, State of Nevada, described as follows:

LOT 9 IN BLOCK B, OF BAER SUBDIVISION, WASHOE COUNTY, NEVADA, ACCORDING
TO THE MAP THEREOF, FILED IN THE OFFICE OF THE COUNTY RECORDER OF
WASHOE COUNTY, STATE OF NEVADA, ON OCTOBER 24, 1960, AS TRACT MAP NO.
668.

Subject to
1. All general and special taxes for the current fiscal year.

2. Covenants, Conditions, Restrictions, Reservations, Rights, Rights of Way and Easements
: now of record.

TOGETHER with all tenements, hereditaments and appurtenances, including easements and
water rights, if any, thereto belonging or appertaining, and any reversions, remainders, rents,
issues or profits thereof. '

Date: 05/31/2016 -
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4599591 Page 2 of 2 - 06/15/2016 11:04:02 AM

Leonard Lan iiman, Arustee
of the La ilman Edmily Trust dated Noy, mber 9, 2007
GLse.

Ldondrd LAncE Gilman, Trustee

STA.TE OF NEVADA )
:ss.

COUNTY OF WASHOE )

This instrument was acknowled before me on this:
dayof __ L e+VE o016

By: Lance Gilman

@@’%&g

PAMELA BECKER
NOTARY PUBUC
STATEOFNEVADA
Notary Public ‘ k 1 - 07-2047
(My commission expires: ‘1 '5\ \t Carticate No: 059670616
CERTIPIED COPY
THE FOREQGING DOCUMENT IS A FULL,
TRUE AND CORRECT COFY OF THE

RECORD IN THE OFFICE OF THE COUNTY
RECORDER, WASHOE COUNTY, NEVADA.
TNESS MY HAND AND SEAL TS

[ HA oy of gz 2042
LAWRENGE R, BUF ESS/G@ fY RECORDER
BYA / DEPUW
Por ¢8 the SSN may Ko tedactad, but in e way

" mtmdhm

t
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR STOREY COUNTY

-00o-

ILANCE GILMAN, an individual, CASE NO.: 18 TRT 00001 1E
Plaintiff DEPT. NO.: 2

VS, ORDER ON PLAINTIFF’S MOTION

TO COMPEL, FOR SANCTIONS, TO

SAM TOLL, an individual; DOES I- EXTEND DISCOVERY PERIOD, AND FOR
V, inclusive; and ROE ENTITIES VI- | SUMMARY JUDGMENT

X, inclusive, AND

ORDER VACATING HEARING

Defendants.

PROCEDURAL BACKGROUND
Sam Toll authors articles he publishes on a website under the domain
storeyteller.online (the Storey Teller). Lance Gilman sued Toll for defamation based
pon several articles Toll published on the Storey Teller. Toll filed an Anti-SLAPP
otion to dismiss. The Court entered an order allowing Gilman to conduct discovery
imited solely to information as to whether Toll knew the “resident communications,”
specifically described in the Order Granting Anti-SLAPP Special Motion to Dismiss in
art and Allowing Limited Discovery beginning at page 7 of the order), were false or
hether Toll acted with a high degree of awareness of the probable falsity of the
statement or had serious doubts as to the publication’s truth.
Before the Court is Plaintiff’s Motion to Compel, Motion for Sanctions, Motion to
Extend the Time Period for Discovery, and in the Alternative, Motion for Partial
Summary Judgment. Toll opposed the motion and Gilman filed a reply. The Court

Toll - Appx. - 002480
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22
23
24
25
26
27
28

issued an Order for Evidentiary Hearing on Motion to Compel. Upon further review it
ppears an evidentiary hearing is not necessary as the facts necessary to decide the

otion are not contested. The issues for the Court to decide are legal issues.

ISSUES

Is Toll a reporter of a newspaper or press association?

If Toll is a reporter of a newspaper or press association, should the news media
Frivﬂege yield to Gilman'’s need for the sources of information to obtain evidence which
is essential to Gilman’s ability to prove actual malice.

If Toll is not a reporter of a newspaper or press association, should the Court
impose sanctions for Toll’s refusal to answer the deposition questions?

If Toll is not a reporter of a newspaper or press association, should the Court
grant Gilman’s request to extend the discovery deadline?

Has Gilman demonstrated he is entitled to summary judgment?

FACTS

Toll publishes articles on his Storey Teller blog.
The articles Toll publishes contain facts or alleged facts, opinions, commentary,
and/or satire related to events in Storey County.

Toll’s articles contain reports and comments on events in Storey County.

The Storey Teller is published electronically only. The Storey Teller is not printed.

The articles at issue were published by Toll on April 7, 2017, April 18, 2017, May
20, 2017, October 16, 2017, and December 3, 2017.
Toll has been a member of the Nevada Press Association since August of 2017.
Gilman deposed Toll and asked questions about Toll’s sources of information
related to the “resident communications.” The deposition questions about sources that

Gilman included in his motion did not specify any specific time frame.

Page 2 of 10
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Toll asserted the news media privilege in response to several questions as set out

in Gilman’s motion.

LEGAL PRINCIPLES
NRS 49.275, the news media privilege, provides in relevant part:

No reporter, former reporter or editorial employee of any
newspaper, genocjhcal or press association ... may be required to disclose ...
the source of any information procured or obtained by such person, in any
legal proceedings, trial or investigation:

1. Before any court ....

A party asserting a privilege has the burden of proving that the privilege applies.

cNair v. Eighth Judicial Dist. Ct., 1285, 1289, 885 P.3d 576, 579 (1994) (the burden is
n the party asserting a privilege to establish that the requested information comes
ithin the privilege).

ANALYSIS

Arguments of counsel

Gilman argued there is nothing in the four corners of NRS 49.275 that applies to
Toll or his Storey Teller. Gilman pointed out that the “About Section” of the Storey

Teller states, “the [Storey Teller] was created to provide a source of irritation to the

ood Old Boys who operate The Biggest Little County in the World with selfish impunity
orever.” Gilman argued “the Storey Teller by its own admission was not created for the

3 i

urpose of disseminating news to the general public,” “the Storey Teller is not news,”

d therefore, “the Defendant is not a reporter.” Gilman further argued that “there is
othing providing for a blogger such as the Defendant in the statute.” Gilman asserted
Toll “has never made a showing how he qualifies for the protections afforded by NRS
19.275, and therefore, “the Defendant is not entitled to the protections set forth in NRS
49.275.”

In opposition Toll argued he is a reporter because he started the Storey Teller as

an alternative to the Comstock Chronicle, a newspaper published in Virginia City; the
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articles Toll published “relate to news events and/or opinion and/or satire about news

vents in Storey County.” Toll points out he is and has been a member of the Nevada
ress Association since August of 2017, and that Association lists on its website the
torey Teller as a “specialized publication.” Toll also has a Nevada Legislative Counsel
ureau (LCB) identification. The Court received no evidence of when Toll received the
CB identification. Toll provided a dictionary definition of “reporter” that includes a
erson who is employed by a newspaper, magazine, or television company to gather and
eport news, and a person who broadcasts news. Toll cites to a Ninth Circuit decision

at indicated “with the advent of the Internet and the decline of print and broadcast

edia ... the line between the media and others who wish to comment on political and
ocial issues become far more blurred.”

In reply Gilman essentially repeated arguments he made in his motion.

Is Toll a reporter of a newspaper or press association?

Under NRS 49.275, as applicable to this case, a reporter of any newspaper,
periodical or press association has a privilege refuse to disclose any source of
information procured or obtained by such person in any legal proceeding before a court.
A party asserting a privilege has the burden of proving that the privilege applies.
Because Toll is asserting the news media privilege he has the burden of proving the
privilege applies. Toll did not provide facts, legal authority, or argument that the Storey
Teller is a periodical and therefore the Court will not address whether the Storey Teller
is a periodical. Therefore, Toll has the burden of proving he is a reporter of a newspaper,
or of a press association.

The Court will first address whether Toll is a reporter.

Toll’s articles at issue contain reports of facts or alleged facts, opinions,
commentary, and/or satire related to events in Storey County. A “reporter” is defined as
one that reports; one who reports news events; a commentator. Webster’s Third New

International Dictionary 1926 (2002). Because Tolls’ articles at issue contain reports of
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acts or alleged facts, opinions, commentary, and/or satire related to events in Storey
[tCounty, Toll fits the definition of a reporter. The Court concludes Toll is a reporter.
The Court next turns to whether the Storey Teller is a newspaper.
Toll publishes his articles on the internet and not in any other format. He does
ot print his articles. The Legislature did not define “Newspaper” in NRS 49.275 or
lsewhere in Chapter 49. The Legislature has defined “newspaper” in several other

chapters of the NRS. It appears that under all of the statutory definitions a newspaper

must be printed. For example, NRS Chapter 238, which relates to legal notices and
pdvertisements, in 238.020, defines daily, triweekly, semiweekly, weekly and
semimonthly newspapers. All of the definitions in NRS 238.020, and apparently

roughout the Nevada Revised Statutes, include that a newspaper is printed. The
E::gislature’s definition of “newspaper” in NRS 238.020 is particularly relevant and
significant because if a blog is a newspaper, then legal notices “or other written matter
whatsoever, required to be published in a newspaper by any law of this State, or by the
order of any court of record in this state” (NRS 238.010) could be published on a blog.
The statutory definitions are consistent with the usual and natural meaning of
‘newspaper.” Webster defined “newspaper” as a paper that is printed and distributed.
Webster’s Third New International Dictionary 1524 (2002). Toll did not offer any
efinition of “newspaper” that would cover a blog. Whether a blog should be covered by
fhe news media privilege is a matter for the legislature, not the courts.
Toll argued the Nevada Press Association’s website includes the Storey Teller as a
specialized publication.” That is true. The website also contains information regarding
“daily newspapers.” That heading includes the Las Vegas Review Journal, the Reno
Gazette Journal, the Elko Daily Free Press, the Nevada Appeal, and Nevada Legal News.
The Court takes judicial notice that all of those publications are printed. The website

Iso contains information concerning “non-daily newspapers.” The Court is not familiar
Ii'ith the publications listed as non-daily newspapers. The point is, the Nevada Press

Association recognizes a number of publications as newspapers, but the Storey Teller is
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ot one of them. Toll submitted an affidavit of Barry Smith, Executive Director of the
evada Press Association. Mr. Smith did not say the Storey Teller is a newspaper. In fact
e distinguishes between daily and weekly news publications on the one hand and
pnline news services, magazines, and others, on the other hand.
The Court concludes that because Toll does not print the Storey Teller the Storey
Teller is not a newspaper and, therefore the news media privilege is not available to Toll
under the “reporter of a newspaper” provision of NRS 49.275.
The Court turns now to whether Toll is a reporter of a of a press association. Toll
is and has been a member of the Nevada Press Association since August of 2017. Gilman
id not present any facts, legal authority, or argument that the Nevada Press Association
Is not a press association. The Court finds and concludes the Nevada Press Association is
press association. Because Toll is a member of a press association the Court concludes
e is reporter of a press association and therefore the news media privilege may apply.

Because Toll has been a reporter of a press association since August of 2017 he is

nd has been covered by the NRS 49.275 news media privilege since August of 2017.
ut, because he was not a reporter for a newspaper or press association before August of
017 he was not covered by the news media privilege before August of 2017. Therefore,
he news media privilege does not cover sources of any information procured or
btained by Toll before August of 2017, and therefore, the motion to compel must be
anted as to any sources of information procured or obtained by Toll for the articles at

issue before August of 2017.

Should the news media privilege yield to Gilman’s need for the sources of in{prmatior:
to obtain evidence which is essential to Gilman’s ability to prove actual malice?

The United States District Court for the District of Nevada has addressed this
lissue. In Newton v. National Broadcasting Co., 109 F.R.D. 522 (1985) the singer and
actor, Wayne Newton, sued NBC for defamation allegedly contained in news broadcasts.

Newton was a public figure and so, like Gilman, had to prove actual malice to prove
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defamation. Newton sought discovery of NBC’s sources and NBC invoked the NRS
49.275 news media privilege. The court acknowledged that the information about
sources was critically important to Newton’s ability to meet his burden of proof. The

court noted the tension between a defamation plaintiff's legitimate interest in

ttempting to meet his burden of proof on actual malice and the equally legitimate
interests of a media defendant’s interests in protecting the confidentiality of its sources

nd thereby presumably promote the viability of a free press. The court came to the
‘inescapable conclusion” that NBC could not be forced to disclose its sources because of
Nevada's statutory news media privilege. The court noted “the Nevada legislature, in
granting almost absolute protection to a journalist from disclosure of his confidential
sources, has made a decision to favor the public’s interest in access to information over
an individual’s interest in vindicating his reputation in a defamation action.” Id. 530.

For the same reasons the same result is required in this case. This Court

cknowledges that the information about sources is critically important to Gilman’s
bility to meet his burden of proof on the actual malice issue. The Court concludes the
ews media privilege does not yield to Gilman’s need for the sources of information to
btain evidence which is essential to Gilman’s ability to prove actual malice. The
rivilege does not yield because the Nevada Legislature, in granting almost absolute
rotection to a journalist from disclosure of his confidential sources, has made a
ecision to favor the public’s interest in access to information over an individual’s
interest in vindicating his reputation in a defamation action and thereby presumably

romoting the viability of a free press.

Should the Court impose sanctions for Toll’s refusal to answer the deposition
questions?

Gilman has not, in his points and authorities, shown that any of the deposition

Iquestions in issue were about any specific time frame. The Court concludes that because
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the deposition questions were not limited to sources of information Toll procured or

pbtained before August of 2017 the motion for sanctions will be denied.

Should the Court grant Gilman’s request to extend the discovery deadline?
Because the motion to compel must be granted in part, the Court concludes
Gilman’s motion to extend the time for discovery must also be granted so he can obtain

discovery of sources of information procured or obtained by Toll before August of 2017.

Should the Court grant Gilman’s motion for partial summary judgment?
The Court concludes Gilman has failed to show that he is entitled to partial

pummary judgment. Therefore his motion for partial summary judgment must be
denied.

CONCLUSIONS OF LAW

Because Toll was not a reporter for a newspaper or press association before

ugust of 2017 he was not covered by the news media privilege before August of 2017,
nd therefore, the motion to compel must be granted as to any source of information
btained or procured by Toll before August of 2017.
Because Toll has been and is a reporter of a press association since August of 2017
e is and has been covered by the news media privilege since August of 2017, and
erefore the motion to compel must be denied as to any source of information procured
r obtained by Toll during or after August of 2017.
The news media privilege does not yield to Gilman’s need for the sources of
information to obtain evidence which is essential to Gilman’s ability to prove actual
alice.
Because the deposition questions were not limited to sources of information Toll

procured or obtained before August of 2017 the motion for sanctions will be denied.
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Gilman’s motion to extend the time for discovery must be granted so he can
obtain discovery of sources of information procured or obtained by Toll during or before
August of 2017,

Gilman failed to show he is entitled to partial summary judgment.

ORDER
Gilman’s motion to compel is granted as to sources of information procured or
obtained by Toll before August of 2017.
Gilman’s motion to compel is denied as to sources of information procured or
obtained by Toll during and after August of 2017.
Toll will not be allowed to rely on the privileged information as a defense under
Diaz v. Dist. Ct., 116 Nev. 88, 101993 P.2d 50 (2000), citing Las Vegas Sun, 104 Nev.
508, 514, 761 P.2d at 853-54 (1088).
Gilman’s motion for sanctions is denied.
Gilman’s motion to extend the time for discovery is granted. Discovery must be
completed by April 12, 2019.
Gilman’s motion for partial summary judgment is denied.

March 4, 2019.
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CERTIFICATE OF SERVICE

I certify that I am an employee of the First Judicial District Court of Nevada; that

[)n the 4 day of March, 2019, I served a copy of this document by placing a true copy

n an envelope addressed to:

John L. Marshall, Esq.
570 Marsh Ave.
Reno, NV 895009

Luke Busby, Esq.
316 California Ave., #82
Reno, NV 895009

Gus W. Flangas, Equ
Jessica K. Peterson,

Sq.

3275 South Jones Blvd., Suite 105

Las Vegas, NV 89164

he envelope sealed and then deposited in the Court’s central mailing basket in the court

lerk’s office for delivery to the USPS at 1111 South Roop Street, Carson City, Nevada, for

ailing.

ok
Susan G]féénb
Judicial Assistant
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COMES NOW, SAM TOLL, (“Defendant” or “Toll”), pursuant to the Court’s June
25, 2018 Order Denying Request for Submission, by and through the undersigned counsel,
and hereby requests that the Plaintiff’s May 24, 2018 Supplemental Opposition to the
Defendant's Anti-SLAPP Motion and the Defendant's June 4, 2018 Supplemental Reply
thereto, be submitted to the Court for decision, as the Court has issued its Order resolving
the Motion to Compel on March 4, 2019.

NRS 239B.030(4) AFFIRMATION

I certify that the attached filing includes no social secutity numbers or other personal

information.

Respectfully submitted this March 4, 2019:

b A A ﬂm/)

JOHN L. MARSHALL
SBN 6733

570 Marsh Avenue

Reno, Nevada 89509
Telephone: (775) 303-4882
johnmarshall@charter.net

Luke Andrew Busby, Ltd.
Nevada State Bar No. 10319
316 California Ave #82

Reno, NV 89509

775-453-0112
luke@lukeandrewbusbyltd.com

Attorneys for the Defendant
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CERTIFICATE OF SERVICE
I certify that on the date indicated below I served the foregoing document on the
following parties via US Mail, postage prepaid, and/or electronic service.

GUS W. FLANGAS

JESSICA K. PETERSON
Flangas Dalacas Law Group
3275 South Jones Blvd. Suite 105
Las Vegas, NV 89146
702-307-9500

F - 702-382-9452

By: /1/\'\ A ﬂ\\"/} Dated: S-H-(q

Luke Busby
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GUS W, FLANGAS, ESQ.

Nevada Bar No. 004989

Email: gwi@fdlawlv.com

JESSICA K. PETERSON, ESQ.
Nevada Bar No. 10670

Email: ]'kp(%fdlawlv.com

FLANGAS DALACAS LAW GROUP
3275 South Jones Boulevard, Suite 105
Las Vegas, Nevada 89146

Telephone: (702) 307-9500

Facsimile: (702) 382-9452

Attorneys for Plaintiff

IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR STOREY, COUNTY, NEVADA

LANCE GILMAN, an individual,

Case No.: 18-TRT-00001-1e
Plaintiff, Dept No.:
Vs, OPPOSITION MOTION TO DISMISS

AND TERMINATION OF PROCEEDINGS

SAM TOLL, an individual; DOES -V,
inclusive; and ROE ENTITIES VI-X,
inclusive,

Defendants.

M St S s Nt S St s N Nt et

COMES NOW the Plaintiff, LANCE GILMAN, by and through his attorneys, GUS W.
FLANGAS, ESQ. and JESSICA K. PETERSON, ESQ., of the FLANGAS DALACAS LAW
GROUP, and hereby submits this Opposition to the “Motion to Dismiss and for Termination of
Proceedings” filed by the Defendant in his action.

This Opposition is based upon the Pleadings and Papers on file herein, the attached Points

.....
.....
.....
.....
.....

-----
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and Authorities and oral argument to made by Counsel at any Hearing of this matter.

Dated this 8 7"~ day of March, 2018.

S W. FLAN(GAS', ESQ.
N¢vada Bar No. 04989

\ fdlawlv.com

“SSICA K. PETERSON, ESQ.
evada Bar No. 10670

ikp@fdlawlv.com
FLANGAS DALACAS LAW GROUP

3275 South Jones Blvd., Suite 105
Las Vegas, Nevada 89146
Telephone: (702) 307-9500
Facsimile: (702) 382-9452
Attorneys for Plaintiff

POINTS AND AUTHORITIES

L
STATEMENT OF FACTS

A. INTRODUCTION.

This Court is well aware of the facts in this case, having already partially deciding the
Defendant’s Motion on April 9, 2018. Pursuant to the Court’s Order the issue remaining to be
decided are the “resident communications”. As the Court will remember, Gilman alleged that
Toll’s defamatory comments were premised in part on the allegation that Gilman committed
perjury by stating that he lived in Storey County when he really lived in Washoe County. This
Court defined the word “resident” and “live” and found that both of those words had specific
meanings, i.e. resident is dwelling or having an abode for a continued length of time, “live” is to
occupy a home; “reside” is to settle oneself into a place, to dwell permanently or continuously;
have a settled abode for a time; have one’s residence or domicile.” Court’s Order at pg. 9. The
Court went on to examine whether the communications were truthful or made without
knowledge of their falsehood. The Court examined the Affidavit produced by Gilman in which
Gilman specifically attested that he lived in Storey County and found that Gilman'’s testimony

under oath that he lives in Storey County is sufficient prima facie evidence that he lives in Storey

-2- Toll - Appx. - 002494




O 00~ oy th B W R e

[\J{\J[\).—-n——o—-v—m-—m—_aa—,_._
8 3 B R R BB ES88 8 » 3 a&x & 8 = 5

County. Pg. 16.

The Court then concluded that the “resident communications were defamatory and were
published. The only remaining question was wether Toll had made the statements with actual
malice, i.e. whether Toll knew that the statements were false or made them with a high degree of
awareness of the probable falsity of the statements or had serious doubts as to the truth or falsity
of the publication. The Court then granted Plaintiff’s request to conduct discovery finding that
“information as to whether Toll knew the resident communications were false or whether he
acted with a high degree of awareness of the probable falsity of the statement or had serious
doubts as to the publication’s truth, is necessary for Gilman to meet or oppose the burden under
NRS 41.660(3)(b), and that information is in the possession of Toll or a third party and is not
reasonably available without discovery. The Court then ordered that Gilman would be allowed
to conduct discovery limited solely to whether Toll knew the resident statements were false or
whether he acted with a high degree of awareness of the probable falsity of the statement or had
serious doubt’s as to the publication’s truth. The Court thus declined to rule on the Defendant’s
Motion to Dismiss until such time as this Discovery could be completed.

Plaintiff then took the deposition of Toll who claimed the newspaper privilege and
refused to provide Plaintiff with the information needed to establish Toll’s knowledge of the
truth or falsity of the statements.'

The Plaintiff then filed a Motion to Compel and an Evidentiary Hearing was set to decide
whether the Defendant could claim the privilege. On February 25, 2019, prior to the date set for
the Evidentiary Hearing, the Defendant filed a Motion to Dismiss and Terminate the Proceedings
and submitted various documents in an attempt to prove the statements made by Toll regarding
the resident communications were true. Specifically, Defendant filed documents from the
assessor’s office that show that Gilman owns property in Washoe County and another document

which shows that Gilman indicated that the Steptoe property would be occupied as his primary

't should be noted that at the time Toll claimed the privilege he was actually running for
office himself. Plaintiff is hard pressed to see how someone can be a public figure as one would
be if running for office but then hide behind a privilege as to statements made about others.
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II
LAW & ARGUMENT?

A, GILMAN LIVES IN STOREY COUNTY

Defendant’s current Motion has provided this Court with four (4) documents from the
Washoe County Assessor’s Office in an effort to establish that Gilman lives in Washoe County
and thus establish that the statements made by Toll are true and cannot be the subject of a
defamation claim.

As this Court aptly noted in its prior Order “resident” has a specific meaning as it pertains
to the eligibility of an individual for public office. While this Court relied on the dictionary
definitions, as the issue in this matter revolves around Toll making allegations that Gilman
committed perjury because he ran for office without meeting the eligibility requirements, a
review of the statute regarding the eligibility requirements and the definition under that statute is
warranted.

Moreover, NRS 281.050 establishes the residency requirements regarding elected
positions and specifically states as follows:

“in determining whether a place of permanent habitation is the place where a person
actually resides and is legally domiciled:

(a) It is the public policy of this State to avoid sham residences and to ensure that the

person actually, as opposed to constructively, resides in the area prescribed by law for the

office so the person has an actual connection with the constituents who reside in the area
and has particular knowledge of their concerns.

(b) The person may have more than one residence but only one legal domicile, and the

person’s legal domicile requires both the fact of actual living in the place and the

intention to remain there as a permanent residence. If the person temporarily leaves the

person’s legal domicile, or leaves for a particular purpose, and does not take up a

permanent residence in another place, then the person’s legal domicile has not changed.

Once the person’s legal domicile is fixed, the fact of actual living in another place, the

intention to remain in the other place and the intention to abandon the former legal
domicile must all exist before the person’s legal domicile can change.

*As the Court is intimately familiar with the facts in this case, Plaintiff is only stating the
facts that are necessary to address the Defendant’s latest Motion.,

-5- Toll - Appx. - 002497
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(c) Evidence of the person’s legal domicile includes, without limitation:

(1) The place where the person lives the majority of the time and the length of
time the person has lived in that place.

(2) The place where the person lives with the person’s spouse or domestic partner,
if any.

(3) The place where the person lives with the person’s children, dependents or
relatives, if any.

(4) The place where the person lives with any other individual whose relationship
with the person is substantially similar to a relationship with a spouse, domestic
partner, child, dependent or relative.

(5) The place where the person’s dogs, cats or other pets, if any, live.

(6) The place listed as the person’s residential address on the voter
registration card issued to the person pursuant to NRS 293.517.

(7) The place listed as the person’s residential address on any

driver’s license or identification card issued to the person by the Department of
Motor Vehicles, any passport or military identification card issued to the person
by the United States or any other form of identification issued to the person by a
governmental agency.

(8) The place listed as the person’s residential address on any registration

for a motor vehicle issued to the person by the Department of Motor Vehicles or
any registration for another type of vehicle or mode of transportation, including,
without limitation, any aircraft, vessels or watercraft, issued to the person by a
governmental agency.

(9) The place listed as the person’s residential address on any applications

for issuance or renewal of any license, certificate, registration, permit or similar
type of authorization issued to the person by a governmental agency which has the
authority to regulate an occupation or profession.

(10) The place listed as the person’s residential address on any document which
the person is authorized or required by law to file or record with a governmental
agency, including, without limitation, any deed, declaration of homestead or other
record of real or personal property, any applications for services, privileges or
benefits or any tax documents, forms or returns, but excluding the person’s
declaration of candidacy or acceptance of candidacy.

(11) The place listed as the person’s residential address on any type of check,
payment, benefit or reimbursement issued to the person by a governmental agency
or by any type of company that provides insurance, workers’ compensation, health
care or medical benefits or any self-insured employer or third-party administrator.

(12) The place listed as the person’s residential address on the person’s paycheck,
paystub or employment records.

-6- Toll - Appx. - 002498
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(13) The place listed as the person’s residential address on the person’s bank
statements, insurance statements, mortgage statements, loan statements, financial
accounts, credit card accounts, utility accounts or other billing statements or
accounts.

(14) The place where the person receives mail or deliveries from the United States
Postal Service or commercial carriers.

(d) The evidence listed in paragraph (c) is intended to be illustrative and is not intended to
be exhaustive or exclusive. The presence or absence of any particular type of evidence
listed in paragraph (c) is not, by itself, determinative of the person’s legal domicile, but
such a determination must be based upon all the facts and circumstances of the person’s
particular case.
8. Asused in this section:
(a) “Actual residence” means the place of permanent habitation where a person
actually resides and is legally domiciled. pr the person maintains more than one
place of permanent habitation, the place the person declares to be the person’s
principal permanent habitation when filing a declaration of candidacy or
acceptance of candidacy for any elective office must be the place where the person

actually resides and is legally domiciled in order for the person to be eligible to
the office.”

Simply because a “tax cap assessment” states that Mr. Gilman “will occupy a property as
his primary residence in 2008" does not establish where his actual residence or legal domicile
was in 2012 when he ran for office. Furthermore, Mr. Gilman’s daughter was living in the
Steptoe property from 2009 - 2015.

Contrary to Defendant’s allegations, the evidence establishes that Mr. Gilman’s actual
residence is in fact the 5 Wildhorse Canyon, Dr. Mr. Gilman lives at the 5 WildHorse Canyon
with his girlfriend Jennifer Barnes and his two dogs. NRS 281.050(c)(4)(5). His vehicle
registration lists this as his address. NRS 281.050(c)(8). His bills and tax return show that this is
his address. NRS 281.050(c)(10)(13). His concealed weapons permit shows that this is his
address. NRS 281.050(c)(9). His driver’s license shows that this is his address. NRS
281.050(8).

As such, simply because Gilman owns another property, does not mean that property is

his “legal domicile” or “actual residence” for purposes of his eligibility to run for office in Storey

*Mr, Gilman was out of town until late Wednesday evening and was unavailable on
Friday afternoon to sign an Affidavit. Additionally, his clerk who has all of the above documents
was out of the office on Friday. The Plaintiff will file an Errata with an Affidavit and all of the
foregoing documents on Monday.
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County. Moreover, the fact that Gilman owns another property does not erase Toll’s defamatory
comment that Gilman committed perjury when he stated that he lived in Storey County.

Not only has Toll failed to establish that he performed any investigation into Mr.
Gilman’s actual residence or legal domicile, Toll has not even established that he looked at the
legal requirements pursuant to the statute when he made the resident communications. Had he
done so, Toll would know that simply because Mr. Gilman owns property in Washoe County,
does not mean that is his actual “legal domicile”. Moreover, Toll received this alleged
information in May of 2018, after the “resident communications” were made. As such, Toll
cannot show that he relied on this information as a defense to whether he acted with actual
malice.

Based on the foregoing, Toll cannot establish that the statements he made regarding
Gilman’s residence are true, nor can he claim that the documents he submitted with the instant
Motion were the documents he relied on when he made the “resident communications”.
Furthermore, Toll cannot establish that the statement he made accusing Gilman of perjury based
on the alleged “resident communications” was true.
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WHEREFORE, Plaintiff respectfully requests that the Defendant’s Motion be denied
and that the Plaintiff be permitted to continue with the Discovery as previously ordered by this

Court,

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned hereby affirms that this document does not contain the social security

it

G¥S W. FLANGAS, ESQ.

Nevada Bar No. 004989

Epnail: gwf@fdlawlv.com

'SSICA K. PETERSON, ESQ.
Nevada Bar NO. 10670

Email: Jkp@fdlawlv.com .
FLANGAS DALACAS LAW GROUP
3275 South Jones Blvd., Suite 105
Las Vegas, Nevada 89146
Telephone: (702) 307-9500
Facsimile: (702) 382-9452

Attorneys for Plaintiff

number of any person.

DATED this 8 ’ day of March, 2019.
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CERTIFICATE OF SERVICE

[ hereby certify that I am an employee of FLANGAS DALACAS LAW GROUP, and that
on this 8" day of March, 2019 served a true and correct copy of OPPOSITION TO MOTION TO

DISMISS AND TERMINATION OF PROCEEDINGS as indicated below:

X By depositing the same in the United States mail, first-class, postage

prepaid, in a sealed envelope, at Las Vegas, Nevada pursuant to N.R.C.P.

5(b) addressed as follows

X By facsimile, pursuant to EDCR 7.26 (as amended)

X By Electronic Mail

By receipt of copy as indicated below

John L. Marshall

570 Marsh Avenue

Reno, NV 89509

Tel: 775-303-4882

Fax: 775-684-1108
johnmarshall@charter.net

Luke A. Busby

Luke Andrew Busby, Ltd.
316 California Ave. #82
Reno, NV 89509

Tel: 775-453-0112

Fax: 775-403-2192

luke@lukeandrewbusbyltd.com

Attorneys for Defendant

L ZHANGLr
(-—-——a‘ﬁ'ﬂmployee of I‘langas Dadacas Law Group
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GUS W. FLANGAS, ESQ.

Nevada Bar No. 004989

Email: gwi@fdlawlv.com

JESSICA K. PETERSON, ESQ.
Nevada Bar No. 10670

Email: jkp@fdlawlv.com

FLANGAS DALACAS LAW GROUP
3275 South Jones Boulevard, Suite 105
Las Vegas, Nevada 89146

Telephone: (702) 307-9500

Facsimile: (702) 382-9452

Attorneys for Plaintiff

IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR STOREY, COUNTY, NEVADA

LANCE GILMAN, an individual,
Plaintiff,

Vs.

SAM TOLL, an individual; DOES I-V,

inclusive; and ROE ENTITIES VI-X,

inclusive,
Defendants.

Case No.: 18-TRT-00001-1e
Dept No.: 11

ERRATA TO OPPOSITION TO

MOTION TO DISMISS

MOTION TO DISMISS &
TERMINATION OF PROCEEDINGS

COMES NOW the Plaintiff, LANCE GILMAN, by and through his attorneys, GUS W.

FLANGAS, ESQ. and JESSICA K. PETERSON, ESQ., of the FLANGAS DALACAS LAW

GROUP, and hereby submits this Errata to Opposition to “Motion to Dismiss and for

Termination of Proceedings” filed by the Defendant in his action.

Toll - Appx. - 002513




Toll - Appx. - 002514



Toll - Appx. - 002515



Toll - Appx. - 002516



Toll - Appx. - 002517



Toll - Appx. - 002518



Toll - Appx. - 002519



Toll - Appx. - 002520



ucwijin ] Hduey

GLOT/HL/10 sandyy
FLOT/FL/10  panss)

SClI#

LINASINIVARL G TVIOINOD
ANAA0 St 12 HHS ALNNOD ATYOLS




SOA IPIZLIOYINE SIJAJOADY
S9N IPIZLIOYINE SULIBAIL) dIJRWOINE 1L

FEAT/LT qag jo deq

09T WS ,,7,9 1IYS1Y




JOHN L. MARSHALL

SBN 6733

570 Marsh Avenue

Reno, Nevada 89509 Electronically Filed
Telephone: (775) 303-4882 Mar 18 2019 10:40 a.m.

Elizabeth A. Brown
Clerk of Supreme Court

johnladuemarshall@gmail.com

Luke Andrew Busby, Ltd.
Nevada State Bar No. 10319
316 California Ave #82

Reno, NV 89509

775-453-0112
luke(@lukeandrewbusbyltd.com

IN THE SUPREME COURT OF THE STATE OF NEVADA

SAM TOLL,

PCtitiOﬁer, Case No_ 78333
VS.

D.C. Case No.

THE FIRST JUDICIAL DISTRICT COURT 18-trt-00001

FOR THE STATE OF NEVADA, IN AND FOR
STOREY COUNTY, AND THE HONORABLE
JAMES WILSON JR., DISTRICT JUDGE,

Respondents,
and

LANCE GILMAN,

Real Party in Interest,

Docket 78333 Document 2019-11818
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PETITIONER’S APPENDIX

VOLUME 12

1. Order Re Evidentiary Hearing - 8-8-2018: Nos. 2414-2416

2. Supplemental Points and Authorities - 8-22-2018: Nos. 2417-2443

3. Motion for Submission of Motion to Dismiss and Termination of
Proceedings - 2-25-2019: Nos. 2444-2479

4, Order on Plaintiff's Motion to Compel, for Sanctions, to Extend
Discovery Period, and for Summary Judgment and Order Vacating Hearing -
3-4-2019: Nos. 2480-2489

5. Second Request for Submission - 3-4-2019: Nos. 2490-2492

6.  Opposition to Motion to Dismiss and Termination of Proceedings -
3-8-2019: Nos. 2493-2504

7. Reply in Support of Motion for Submission of Motion to Dismiss and
Termination of Proceedings - 3-11-2019: Nos. 2505-2512

8.  Errata to Opposition to Motion to Dismiss and Termination of
Proceedings - 3-11-2019: Nos. 2513-2544

9.  Notice of Entry of Order of Motion to Compel - 3-11-2019: Nos.
2545-2559

10.  Motion to Stay Discovery Pending Petition for Writ of Prohibition or
Mandamus to the Nevada Supreme Court - 3-11-2019: Nos. 2560-2571

11.  Motion for Order Shortening Time for Motion to Stay - 3-11-2019: Nos.
2572-2578



Respecttully submitted March 18, 2019:

By: ZL AM
JOHN L. MARSHALL 7
SBN 6733

570 Marsh Avenue

Reno, Nevada 89509
Telephone: (775) 303-4882
johnladuemarshall@gmail.com

Luke Andrew Busby, Ltd.
Nevada State Bar No. 10319
316 California Ave #82

Reno, NV 89509

775-453-0112
luke@lukeandrewbusbyltd.com



CERTIFICATE OF SERVICE

I certify that on the date indicated below, I caused service of the foregoing

documents to be completed by:

personally delivering;

delivery via Reno/Carson Messenger Setvice;

sending via Federal Express (or other overnight delivery service);
XXX depositing for mailing in the U.S. mail, with sufficient postage affixed
thereto; o,

delivery via electronic means (fax, eflex, NEF, etc.)

a true and correct copy of the foregoing pleading addressed to:

GUS W. FLANGAS

JESSICA K. PETERSON
Flangas Dalacas Law Group
3275 South Jones Blvd. Suite 105
Las Vegas, NV 89146
702-307-9500

F - 702-382-9452

The First Jud. Dist. Ct. - Storey County
Honorable James E Wilson Jr.

26 S. B St.

Virginia City, NV 89440

775-847-0969

By: At ARt Dated: 3/18/2019
- /

Luke Busby
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