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OPP 
Martin A. Little, (#7067) 
Ryan T. O’Malley (#12461) 
Howard & Howard Attorneys PLLC 
3800 Howard Hughes Pkwy., Ste. 1000 
Las Vegas, NV 89169 
Telephone:  (702) 257-1483 
Facsimile:  (702) 567-1568 
E-Mail:    mal@h2law.com; rto@h2law.com  
Attorneys for Defendants 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. ANESTHESIA PARTNERS, 
 
   Plaintiff, 
 
vs. 
  
DEVIN CHERN TANG, M.D., SUN 
SOLUTIONS ANESTHESIA, A Nevada 
Corporation, DOE Defendants I-X, 
 
   Defendants. 
 

CASE NO. A-18-783054-C 
 
DEPT. NO. XVI 
 
 

OPPOSITION TO PLAINTIFF’S 
REQUEST FOR HEARING ON 
PLAINTIFF’S MOTION FOR 

PRELIMINARY INJUNCTION 

Devin Chern Tang, M.D. (“Dr. Tang”) and Sun Solutions Anesthesia (“Sun Solutions”) 

(collectively “Defendants”) hereby oppose Plaintiff’s Motion for Preliminary Injunction. 

This Opposition is based upon the pleadings and papers on file, the attached Declarations 

of Devin Tang, M.D. (Exhibit A) and Peter Caravella, M.D., FACS (Exhibit B), the attached 

points and authorities, the attached exhibits, and whatever argument the Court may entertain at 

hearing on this matter. 

DATED this 9th day of November, 2018.  

HOWARD & HOWARD ATTORNEYS PLLC 
 
 
          /s/ Ryan O’Malley 
By:  ______________________________ 

Martin A. Little (#7067) 
Ryan T. O’Malley (#12461) 
3800 Howard Hughes Parkway, #1000 
Las Vegas, Nevada 89169 
Attorneys for Defendants 

  

Case Number: A-18-783054-C

Electronically Filed
11/9/2018 9:44 PM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 
 
 

I. 
INTRODUCTION 

The non-compete at issue here is overbroad and not reasonably related to any legitimate 

business purpose; therefore, it is wholly unenforceable.  See Golden Rd. Motor Inn, Inc. v. Islam, 

132 Nev. Adv. Op. 49, 376 P.3d 151, 156 (2016) (holding that a non-compete that extends beyond 

what is necessary to protect the employer’s interest renders the provison wholly unenforceable).1  

The plain language of the provision states that if Dr. Tang had ever taken a case at a hospital 

during his time at USAP, he is barred from accepting any cases from any provider at that entire 

facility for a two-year period, even for providers that USAP has never worked with, and even if 

USAP later ceases providing any services at that facility.  USAP additionally takes the position 

in its Motion2 that the non-compete precludes Dr. Tang from taking cases at any hospital at which 

USAP currently provides services, even if they had not done so during the time when they had 

employed Dr. Tang.  The non-compete’s focus on entire facilities rather than individual 

physicians is nonsensical because, generally speaking, physicians (and not hospitals) hire 

anesthesiologists.  The non-compete is therefore overbroad and invalid. 

Even if the non-compete were enforceable, Dr. Tang is not competing with USAP.  Since 

his departure from USAP, Dr. Tang has limited his practice in Nevada to accepting overflow cases 

from Red Rock Anesthesiology Consultants (“Red Rock”), which are assigned to him by that 

group.  He has never solicited business from any current or former USAP clients; indeed, he has 

never directly solicited business from any physician or physician group.  USAP is therefore not 

being harmed by Dr. Tang’s conduct, and it is certainly not experiencing the irreparable harm 

necessary to support a preliminary injunction.  Even if USAP were being harmed in some way by 

                                                 
1 On June 3, 2017, the Nevada Legislature enacted AB 276, which modifies Golden Road’s 
holding with respect to the construction and severability of non-compete agreements.  However, 
the Agreement at issue in this case was executed on December 2, 2016, well before the enactment 
of AB 276, but after the holding in Golden Road.  Thus, the holding in Golden Road controls. 
 
2See Pl.’s Mot. at 5:22–6:2.  (“Those are all facilities that [USAP] by and through its employees 
provide[s] anesthesia services, thus making [Dr. Tang’s] administration of anesthesia at those 
facilities in direct violation of the express terms of the NCA.”) 
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Dr. Tang’s conduct, monetary damages are sufficient to remedy the harm at issue.  USAP’s 

motion should therefore be denied in its entirety. 

 
II 

STATEMENT OF FACTS 

Dr. Tang’s Practice with Premier Anesthesiology Consultants 

In August of 2016, Dr. Tang moved to Las Vegas and accepted a position with Premier 

Anesthesiology Consultants (“PAC”).  (Ex. A at ⁋ 4.)   PAC was a subsidiary of an entity called 

Anesthesiology Consultants, Inc. (“ACI”).  Dr. Tang accepted a position with PAC because he 

perceived it to be one of the few groups that treated its employees fairly while offering a clear 

path to partnership for its physicians.  (Id.) 

USAP Acquires Premier Anesthesiology Consultants 

In or around December of 2016, PAC/ACI was acquired by U.S. Anesthesiology Partners 

(“USAP”).  (Id. at ⁋ 5.)  In connection with this acquisition, USAP required Dr. Tang to execute 

a Physician-Track Employment Agreement (“Agreement”), which is attached as Exhibit C.  (Id.) 

The Agreement contained the following Non-Competition Clause: 
 
In consideration of the promises contained herein, including without limitation 
those related to Confidential Information, except as may be otherwise provided in 
this Agreement, during the Term of this Agreement and for a period of two (2) 
years following termination of this Agreement, Physician covenants and agrees 
that Physician shall not, without the prior consent of the Practice (which consent 
may be withheld in the Practice’s discretion), directly or indirectly, either 
individually or as a partner, joint venturer, employee, agent, representative, officer, 
director, member or member of any person or entity, (i) provide Anesthesiology 
and Pain Management Services at any of the Facilities at which Physician has 
provided any Anesthesiology and Pain Management Services (1) in the case of 
each day during the Term, within the twenty-four month period prior to such day 
and (2) in the case of the period following the termination of this Agreement, 
within the twenty-four month period prior to the date of such termination; (ii) 
call on, solicit or attempt to solicit any Facility serviced by the Practice within 
the twenty-four month period prior to the date hereof for the purpose of 
persuading or attempting to persuade any such Facility to cease doing business 
with, or materially reduce the volume of, or adversely alter the terms with respect 
to, the business such Facility does with the Practice or any affiliate thereof or in 
any way interfere with the relationship between any such Facility and the 
Practice or any affiliate thereof; or (iii) provide management, administrative or 
consulting services at any of the Facilities at which Physician has provided any 
management, administrative or consulting services or any Anesthesiology and 
Pain Management Services (1) in the case of each day during the Term, within the 
twenty-four month period prior to such day and (2) in the case of the period 
following the termination of this Agreement, within the twenty-four month period 
prior to the date of such termination. 

APP000095



 

4 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H
O

W
A

R
D

 &
 H

O
W

A
R

D
 A

T
T

O
R

N
E

Y
S 

P
L

L
C

  

 
(Ex. C at p. 5, emphases added.) 

In the time following the USAP acquisition, the conditions of Dr. Tang’s employment 

deteriorated.  (Ex. A. at ⁋ 6.)  Surgeons who had previously worked with PAC increasingly 

became dissatisfied.  (Id. at ⁋ 6.)  For example, Las Vegas Surgical Associates (“LVSA”), a prior 

client of PAC, was unhappy with some of the anesthesiologists3 that USAP had provided to cover 

procedures, and it therefore withdrew its business from USAP in February of 2018.  (See Ex. B 

at ⁋ 8.)  Former PAC client Tarek Ammar, M.D. encountered issues with scheduling failures, and 

similarly withdrew his business.  (Ex. A at ⁋ 18(a)).  Other physicians and physician groups 

similarly withdrew or curtailed their business with USAP following the acquisition. 

Dr. Tang Separates from USAP 

Dr. Tang became uncomfortable with the prospect of continuing to work with USAP.  (Id. 

at ⁋ 7.)  Thus, in or around March of 2018, he provided 90 days’ notice of his intent to terminate 

his employment with USAP, as provided in Paragraph 6.2.9 of the Agreement.  (See Ex. A at ⁋ 7; 

Ex. C at 13 (“Physician may terminate employment pursuant to this Agreement, without cause, 

by providing ninety (90) days prior written notice to the Practice.”)).  In April of 2018 (and after 

providing his 90 days’ notice), Dr. Tang created Sun Anesthesia Solutions (“Sun Anesthesia”), 

which was to serve as his professional corporation following his departure.  (Ex. A at ⁋ 8.) 

Dr. Tang did not conceal his intention to continue working as an anesthesiologist in Las 

Vegas following his departure from USAP.  (Id. at ⁋ 10.)  In the time between his providing notice 

of his intent to terminate the Agreement and the termination date, he had two exit interviews with 

W. Bradford Isaacs, M.D., who is the Chairman of the Clinical Governance Board of USAP 

Nevada.  (Id. at ⁋ 9.)  During his first exit interview, Dr. Tang expressed a desire to continue 

working as an anesthesiologist in Las Vegas following his separation from USAP.  (Id. at ⁋ 11.)  

Dr. Isaacs expressed his opinion that “corporate” was unlikely to grant a waiver of the non-

compete provision of the Agreement, and he encouraged Dr. Tang to take a week to reconsider 

                                                 
3 According to its website, USAP works with approximately 115 anesthesiologists in Nevada 
alone.  See Leadership & Team, https://www.usap.com/locations/usap-nevada/leadership-team 
(last visited November 8, 2018).  This sheer breadth and volume of physicians—at least in 
LVSA’s experience and opinion—appears to have led to inconsistent quality of care from case-
to-case, which led LVSA to terminate its relationship with USAP.  (See Ex. B at ⁋ 7.) 
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his decision to leave.  (Id.)  Approximately one week later, Dr. Tang had a second exit interview 

with Dr. Isaacs and reaffirmed his intention to leave USAP and to continue working as an 

anesthesiologist in Las Vegas following his departure.  (Id. at ⁋ 12.)  During that meeting, Dr. 

Isaacs generally advised him not to continue working as an anesthesiologist, as he apparently 

believed that the practice area was no longer viable or desirable to work in.  (Id.)  However, he 

did not specifically mention the non-competition clause of the Agreement or caution Dr. Tang 

against accepting work for other providers, and he certainly did not suggest that Dr. Tang would 

be precluded from accepting assignments from providers not working with USAP.  (Id.) 

Dr. Tang’s Affirmative Efforts to Not Compete  
With USAP Following His Departure 

In or around June of 2018, Dr. Tang’s notice period ended, and he became an independent 

contractor.  (Id. at ⁋ 13.)  Since his departure, he has made affirmative efforts not to compete with 

USAP.  (Id. at ⁋ 14.)  For example, as Dr. Tang understands it, University Medical Center 

(“UMC”) does not have any contractual relationship with USAP.  (Id. at ⁋ 15.)  He therefore 

accepted overflow cases from UMC through his professional corporation.  (Id.) 

Dr. Tang had also occasionally accepted overflow cases from Red Rock.  (Id. at ⁋ 16.)  

Approximately one-and-a-half months after his departure from USAP, Red Rock Anesthesia 

Consultants informed Dr. Tang that they accept a steady caseload from UMC.  (Id. at ⁋ 17.)  He 

has therefore accepted cases in Las Vegas exclusively through Red Rock Anesthesia Consultants 

since that time. (Id.) 

Over the course of his relationship with Sun Anesthesia, Dr. Tang has occasionally been 

assigned to work with physicians who either currently work with USAP or had previously done 

so.  (See id. at ⁋⁋ 18, 23.)  However, Dr. Tang has never solicited business from these providers 

or any others; rather, the providers had independently decided to divert some or all of their work 

from USAP to Red Rock, as was the case with LVSA and Dr. Ammar’s practice.  (Id.) 
 
Dr. Tang Has Never Solicited Any Physician  
That Has a Relationship with USAP 

Aside from his contacts to UMC and Red Rock Anesthesia Consultants, Dr. Tang has 

never directly solicited work from any physician, physician group, or other healthcare provider.  
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(Id. at ⁋ 19.)  Specifically, Dr. Tang has never solicited any work from any physician, physician 

group, or healthcare provider with whom he had ever had a relationship because of his time at 

USAP.  (Id. at ⁋ 20.)  Dr. Tang has never encouraged any physician, physician group, or healthcare 

provider to terminate a relationship with USAP or to divert any portion of their anesthesiology 

coverage from USAP.  (Id. at ⁋ 21.)  To Dr. Tang’s knowledge, no physician, physician group, or 

healthcare provider has ever terminated a relationship with USAP or diverted any portion of their 

anesthesiology coverage from USAP because of Dr. Tang’s departure or his affiliation with Red 

Rock or any other provider.  (Id. at ⁋ 22.)  To whatever extent that Dr. Tang has ever worked with 

a physician that had previously worked with USAP, he did so only because that physician had 

independently requested anesthesia services from UMC or Red Rock Anesthesia Consultants, and 

he was subsequently assigned to the case by one of those two providers.  (Id. at ⁋ 23.) 

In short, in the time since his departure from USAP, Dr. Tang has merely accepted 

assignments from UMC and Red Rock Anesthesia Consultants; he has otherwise taken no steps 

whatsoever to solicit business from anyone, whether or not they had a relationship with USAP.  

(Id. at ⁋ 24.) 

The Unclear Extent of USAP’s Relationships with Las Vegas Hospitals 

In the Declaration of W. Bradford Isaacs, M.D. (the “Isaacs Declaration”), he indicates 

that USAP has an “Anesthesiology Services agreement to provide professional anesthesiology 

services solely for Henderson Hospital.”  (See Isaacs Declaration at ⁋ 11.)  This appears to suggest 

that USAP has an agreement with Henderson Hospital to be its exclusive provider of 

anesthesiology services. 

Although USAP may have had an exclusive agreement with Henderson Hospital at one 

point, this no longer appears to be the case.  On April 19, 2018, Sam Kaufman (the CEO of 

Henderson Hospital) circulated an announcement stating that, “effective on May 1, 2018, 

Henderson Hospital will no longer have a closed anesthesia model for most areas of the facility. 

. . .  Commencing May 1st, the Hospital’s Department of Anesthesia will be open to all 

anesthesiologists wishing to apply for privileges, except for OB Anesthesia.”  (Emphasis in 

original.)  This correspondence is attached to this Opposition as Exhibit D.  (Accord Ex. A at ⁋ 
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26.)  Dr. Tang has not provided OB anesthesiology services in Las Vegas following his departure 

from USAP.  (Id. at ⁋ 27.) 

Dr. Tang does not know the specifics of USAP’s contractual relationship with any other 

hospitals; however, generally speaking, surgeons with privileges at any given hospital are 

permitted to work with any anesthesiologist that they choose (so long as those anesthesiologists 

are also privileged at the same facility).  (Id. at ⁋ 28.)  Dr. Tang is not aware of USAP having any 

exclusivity agreement with any hospital that has precluded him from providing any services since 

his departure from USAP.  (Id. at ⁋ 29.) 
 

III. 
LEGAL STANDARD 

NRCP 65 and NRS 33.010 permit the issuance of preliminary injunctions under certain 

circumstances. “A preliminary injunction is available upon a showing that the party seeking it 

enjoys a reasonable probability of success on the merits and that the defendant's conduct, if 

allowed to continue, will result in irreparable harm for which compensatory damages is an 

inadequate remedy.” Sobol v. Capital Management Consultants, Inc., 102 Nev. 444, 726 P.2d 

335, 337 (1986); see also Number One Rent-A-Car v. Ramada Inns, 94 Nev. 779, 780, 587 P.2d 

1329, 1330 (1978) (plaintiff failed to meet its burdens and thus denial of preliminary injunction 

relief was not abuse of discretion). 

Where a claim for money damages is a sufficient remedy, there is no need to grant a 

restraining order. Ramada Inns, 94 Nev. at 780, 587 P.2d at 1330 (1978) (affirming trial court's 

denial of motion for preliminary injunction because “money damages [were] an adequate remedy 

for the vindication of appellant's right.”).  The availability of adequate money damages do not 

support Plaintiff's claim of irreparable harm nor justify injunctive relief: 

[T]he temporary loss of income, ultimately recovered, does not usually constitute 
irreparable injury ... The key word in this consideration is irreparable. Mere 
injuries, however substantial in terms of money, time and energy expended ... are 
not enough. 

Los Angeles Memorial Coliseum Comm v. N.F.L., 634 F.2d 1197, 1201 (9th Cir. 1980) (emphasis 

added). 
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The Nevada Supreme Court has held that “in considering preliminary injunctions, courts 

also weigh ... the public interest.” Univ. & Cmty. Coll. Sys. of Nevada v. Nevadans for Sound 

Gov't,, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004); see also Salazar v. Buono, 559 U.S. 700, 

714, (2010) (“[A] court should be particularly cautious when contemplating relief that implicates 

public interests.”).  In considering preliminary injunctions, courts weigh the potential hardships 

to the relative parties and others, and the public interest.  See Nevadans for Sound Gov’t, 120 Nev. 

at 721, 100 P.3d at 187.  Post-employment anti-competitive covenants must be scrutinized 

particularly closely, “because a loss of a person’s livelihood is a very serious matter.”  See Traffic 

Control Servs., Inc. v. United Rentals Nw., Inc., 120 Nev. 168, 172, 87 P.3d 1054, 1057 (2004). 
 
 

IV. 
ARGUMENT 

USAP is unlikely to prevail on the merits, it faces no irreparable harm, and the balance of 

hardships is in favor of Dr. Tang.  Therefore, no grounds exist for granting a preliminary 

injunction, and USAP’s Motion should be denied. 

A. USAP does not Enjoy a Reasonable Likelihood of Success on the Merits 

USAP is unlikely to prevail.  The scope of the non-compete is overbroad and not 

reasonably related to protecting a legitimate business interest of USAP; it is therefore wholly 

unenforceable.  Even if the non-compete were not wholly unenforceable, Dr. Tang is not 

competing with USAP and has never directly solicited the business of any physician or physician 

group since his departure; rather, he simply accepts overflow cases assigned to him by Red Rock.  

Dr. Tang has therefore not violated the Agreement. 

1. The Non-Compete at Issue Here is Facially Unreasonable and Invalid 

USAP’s position in its Motion appears to be that Dr. Tang has violated the non-

competition clause merely by accepting assignments from Red Rock which involve procedures 

conducted at hospitals at which USAP also takes cases, even in the absence of any solicitation of 

USAP clients.  (See Pl.’s Mot. at 5:20–6:6.)  This interpretation, if accepted, is overbroad, and it 

renders the entire non-competition clause unenforceable. 
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a. The Non-Compete is Wholly Invalid if Any Portion is Invalid 

In July 2016, the Nevada Supreme Court held that when a non-compete agreement extends 

beyond what is necessary to protect the employer’s interest, the agreement is wholly 

unenforceable and courts may not modify or “blue pencil” the contract to make it reasonable. 

Golden Rd. Motor Inn, Inc. v. Islam, 132 Nev. Adv. Op. 49, 376 P.3d 151, 156 (2016).  Therefore, 

if any terms of a non-compete agreement are found to be unreasonable, the entire agreement is 

unenforceable and the court will not edit or narrow the non-compete agreement in any manner.  

Id.  The Court explained that its prohibition of modifying unreasonable terms avoids “the 

possibility of trampling the parties’ contractual intent” and creating an agreement not actually 

contemplated by the parties.  Id.  The Court further explained that because an employer-drafted 

contract containing unenforceable provisions would likely be signed by an employee, if the Court 

chose to modify the agreement to make it enforceable, it would encourage “employers with 

superior bargaining power ‘to insist upon unreasonable and excessive restrictions, secure in the 

knowledge that the promise will be upheld in part, if not in full.’”  Id.  Accordingly, the Court 

held that unreasonable non-compete agreements are wholly unenforceable.  Id. 

b. Covenants Not to Compete are Strictly Construed 

An agreement by an employee not to compete is generally considered a restraint of trade 

and unenforceable, unless reasonable in scope and breadth.  Hotel Riviera, Inc. v. Torres, 97 Nev. 

399, 404, 632 P.2d 1155, 1158-59 (1981).  A restraint of trade is unreasonable if it is greater than 

is required for the protection of the person for whose benefit the restraint is imposed or imposes 

undue hardship upon the person restricted.  Ellis v. McDaniel, 95 Nev. 455, 458, 596 P.2d 222, 

224 (1979).  Nevada courts therefore “strictly construe the language of covenants not to compete; 

and in the case of an ambiguity, that language is construed against the drafter.”  Sheehan & 

Sheehan v. Nelson Malley and Co., 121 Nev. 481, 489, 117 P.3d 219, 225 (2005).   

Post-employment anti-competitive covenants are scrutinized with greater care than are 

similar covenants incident to the sale of a business.  Hotel Riviera, 97 Nev. at 404, 632 P.2d at 

1158–59. Thus, noncompetition clauses are strictly limited to the protection of a legitimate 

business interest of the employer. Duneland Emergency Physician Med. Corp. v. Brunk, 723 N.E. 
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2d 963 (Ind. Ct. App. 2000).  In order for a plaintiff to enjoy a probability of success on the merits 

of its case to enforce a non-compete clause, the Court must consider whether the provisions of the 

non-compete would likely be found reasonable at trial.  Hansen v. Edwards, 83 Nev. 189, 191-

92, 426 P.2d 792, 793 (1967).   

For example, in evaluating the reasonableness of the non-compete provision at issue in 

Golden Road, the Court looked to its prior decisions in Jones v. Deeter, 913 P.2d 1272 (Nev. 

1996), wherein it held that a five-year time restriction was unreasonable, and Camco, Inc. v. 

Baker, 113 Nev. 512 (1997), which concluded that a geographic restriction of 50 miles from any 

area which was the “target of a corporate plan for expansion” was unreasonable.  Id.  The Court 

reasoned that if such restrictions were unreasonable in those cases, then prohibiting an employee 

“from employment, affiliation, or service with any gaming business” was also unreasonable.  Id.  

Additionally, the Court found that prohibiting an employee from working in any capacity, even 

as a custodian, did not further any protectable any legitimate business interests on the part of the 

employer.  Id.  Accordingly, the Court determined that the provision was overbroad and 

unreasonable.  Id. 

c. The Non-Compete at Issue Here is Overbroad and Therefore Invalid 

The plain language of the non-compete at issue here purports to prevent Dr. Tang from 

“provid[ing] Anesthesiology and Pain Management Services at any of the Facilities at which [he] 

has provided any Anesthesiology and Pain Management Services . . . within the twenty-four 

month period prior to the date of . . . termination” of the Agreement.  (Ex. C at p. 5.)  On its face, 

this provision appears to prevent Dr. Tang from accepting cases at any facility at which he had 

even taken a case during his time at USAP, even if USAP were to later cease providing 

anesthesiology services at those facilities.  In its Motion, USAP appears to attribute an even 

broader construction to this language, arguing that it extends to any “facilities that [USAP] by and 

through its employees provide[s] anesthesia services.”  (Pl.’s Mot. at 5:22–6:1.)  In short, USAP 

takes the position that the non-compete at issue prevents Dr. Tang from working at any facility at 

which USAP either previously provided services (even if they do no longer), or currently provides 

services (even if they had not when they had employed Dr. Tang). 
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However, USAP’s focus on hospitals (or “facilities”) misses the point because, generally 

speaking, hospitals do not hire anesthesiologists—physicians do.   A physician conducting a 

surgical procedure at a hospital at which she has privileges may, in the overwhelming majority of 

cases, hire any anesthesiologist she chooses.  (See Ex. A at ⁋ 28.)  The only relevant relationship 

between the anesthesiologist and the hospital is whether the anesthesiologist carries privileges at 

that facility.  Nevertheless, the plain language of the non-compete at issue purports to lock an 

anesthesiologist out of an entire hospital the moment that he takes a single case for a single 

provider at that hospital.  This is not a reasonable means for USAP to protect its business, and the 

Court should hold it to be unenforceable.  Golden Rd., 376 P.3d at 156. 

2. Dr. Tang is Not Competing With USAP 

Although the overbreadth of the language addressed in the previous section invalidates the 

entire non-compete under Golden Rd., it is worth noting that Dr. Tang is complying with the 

portions of the non-compete which appear to be reasonably related to a business purpose.  The 

non-compete purports to preclude a physician from 

call[ing] on, solicit[ing] or attempt[ing] to solicit any Facility serviced by the 
Practice within the twenty-four month period prior to the date hereof for the 
purpose of persuading or attempting to persuade any such Facility to cease doing 
business with, or materially reduce the volume of, or adversely alter the terms with 
respect to, the business such Facility does with the Practice or any affiliate thereof 
or in any way interfere with the relationship between any such Facility and the 
Practice or any affiliate thereof[.]”   

(Ex. C at p. 5).  Unlike the language addressed in the previous section, this portion of the non-

compete does appear to have some reasonable relation to a legitimate business purpose, at least 

to the extent that it applies to physicians or physician groups rather than entire hospitals.  Its plain 

language precludes Dr. Tang from soliciting business from surgeons who hire USAP to provide 

anesthesiology services, which would amount to competing with USAP. 

 However, this language describes precisely what Dr. Tang is not doing.  As set forth at 

length in his Declaration, Dr. Tang has never solicited any business from any physician or 

physician group doing business with USAP since his departure.  (See Ex. A at ⁋⁋ 19–25.)  In fact, 

Dr. Tang has never directly solicited any physician or physician group since his departure from 

USAP, whether they work with USAP or not.  (Id. at ⁋ 19.)  Instead, Dr. Tang merely accepts 

APP000103



 

12 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H
O

W
A

R
D

 &
 H

O
W

A
R

D
 A

T
T

O
R

N
E

Y
S 

P
L

L
C

  

overflow work from Red Rock, and he goes wherever he is assigned.  (Id. at ⁋ 24.)  This is not 

competing with USAP—by definition, any physician to whom Dr. Tang is assigned under these 

circumstances is not working with USAP; they are working with Red Rock, and for reasons 

completely unrelated Dr. Tang’s affiliation with that practice. 

 In short, the overbreadth of the non-compete makes it wholly unenforceable under Golden 

Rd., and Dr. Tang is not competing with USAP in any event.  USAP therefore does not enjoy a 

substantial likelihood of success on the merits, and their Motion should be denied. 

B. USAP Does Not Face Irreparable Harm 

In its Motion, USAP fails to cite any evidence of irreparable harm to justify a preliminary 

injunction except for various bare invocations of the words “irreparable harm.”  Conclusory 

allegations, with no evidentiary support, are insufficient to demonstrate irreparable harm.  

Oakland Tribune Inc. v. Chronicle Pub. Co., 762 F.2d 1374, 1377 (9th Cir. 1985) (holding 

conclusory affidavits of an “interested party”—plaintiff's principal shareholder—as to “loss of 

reputation competitiveness and goodwill” deemed insufficient to establish irreparable harm); Am. 

Passage Media Corp. v. Cass Communications, Inc., 750 F.2d 1470, 1473 (9th Cir. 1985) (holding 

conclusory affidavits from plaintiffs executives delineating “disruptive effect” on plaintiff's 

business are insufficient); accord Paramount Ins., Inc. v. Rayson & Smitley, 86 Nev. 644, 650, 

472 P.2d 530, 534 (1970) (recognizing that conclusory allegations in an affidavit were insufficient 

to warrant extraordinary relief of a writ of attachment). 

In the section of USAP’s Motion dedicated to irreparable harm, USAP merely states that 

“[a]n injunction should issue when an employee violates the employee’s agreed upon NCA, 

particularly when the employee joins a business or engages in business in direct competition with 

the former employer.”  (Mot. at p. 11:10–12.)  Assuming arguendo that this conclusory statement 

has any merit, it is a point irrelevant to this case, as Dr. Tang is not competing with USAP.4  The 

case that USAP cites in support of this proposition, Las Vegas Novelty, Inc. v. Fernandez, 

involved two former employees of a wholesaler soliciting and selling to their former employer’s 

                                                 
4 See supra at 11:10–12:7. 
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existing customers, which is a fact pattern inapposite to this case, in which no soliciting to USAP’s 

clientele is occurring.  106 Nev. 113, 787 P.2d 772 (1990). 

In any event, USAP cannot articulate irreparable harm because it does not face any 

irreparable harm.  It is difficult to imagine how USAP would be “irreparably harmed” if it fails in 

its effort to enjoin Dr. Tang from accepting cases for any provider (including the ones who have 

never worked with USAP) performing surgeries at any hospital in which Dr. Tang had ever taken 

a case during his time at USAP.  It is indeed hard to imagine how USAP would be harmed at all 

under these circumstances, but to whatever extent harm may occur, monetary damages are a 

sufficient remedy.  See, e.g., Wisc. Gas Co. v. Federal Energy Reg. Comm’n., 244 U.S. App. D.C. 

349 (D.C. Cir. 1985) (“It is . . . well settled that economic loss does not, in and of itself, constitute 

irreparable harm.”). 

C. The Balance of Hardships Favors Dr. Tang 

Although USAP does not face any significant harm if its Motion is denied, Dr. Tang faces 

potentially disastrous harm if it is granted.  “In considering preliminary injunctions, courts also 

weigh the potential hardships to the relative parties and others, and the public interest.”  Univ. and 

Comm. College Sys. of Nev. v. Nevadans for Sound Gov’t, 120 Nev. 712, 100 P.3d 179, 187 

(2004).  The public interest in free competition must necessarily be considered by courts in 

determining whether to grant injunctive relief.  See, e.g., Cincinnati Bengals, Inc. v. Bergey, 453 

F. Supp. 129, 147 (S.D. Ohio 1974) (the public interest should “encourage to the fullest extent 

practicable free and open competition in the marketplace”).  In Nevada, the public interest in free 

and open competition is embodied by NRS 598A.030.2(b), which states that “[i]t is the policy of 

this state . . . to preserve and protect the free, open and competitive nature of our market system”.  

And, “[w]here . . . the effect of [an] injunction would be disastrous to an established and legitimate 

business though its destruction or interruption in whole or in part, strong and convincing proof of 

the right on the part of the complainant, and of the urgency of his case, is necessary to justify an 

exercise of the injunctive power.” Rhodes Mining Co. v. Belleville Placer Mining Co., 32 Nev. 

230, 106 P. 561, 562 (1910). 
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Granting USAP’s Motion would, as a practical matter, prevent Dr. Tang from taking any 

anesthesiology cases for any provider at nearly every hospital in Las Vegas.  This is, to say the 

least, a substantial hardship.  On the other hand, USAP does not face any significant hardship if 

Dr. Tang is permitted to continue accepting overflow cases from Red Rock while not soliciting 

any of USAP’s clients.  The balance of hardships therefore favors Dr. Tang, and USAP’s motion 

should be denied. 

 
D. To the Extent any Injunction Issues, the Court Must Require Plaintiff to Post a 

Substantial Bond 

The underlying purpose of requiring a bond where an injunction is issued is “(1) to 

discourage parties from requesting injunctions based on tenuous legal grounds; and (2) to assure 

judges that defendants will be compensated for their damages if it later emerges that the defendant 

was wrongfully enjoined.”  Sionix Corp. v. Moorehead, 299 F. Supp. 2d 1082, 1086 (S.D. Cal. 

2003), accord Tracy v. Capozzi, 98 Nev. 120, 642 P.2d 591 (1982).  Thus, in order to protect a 

party subject to an injunction, the bond amount must be sufficient to compensate it for all damages 

incurred as a result of the wrongful injunction.  See id. 

Here, Dr. Tang’s income from his anesthesiology practice amounts to approximately 

$44,000 per month.  (Ex. A at ⁋ 3.)  Dr. Tang’s lost income from an improperly granted injunction 

would therefore be substantial.  The merits of USAP’s case are, at best, highly questionable, and 

the balance of hardships strongly favors Dr. Tang.  Thus, if a preliminary injunction is granted, a 

bond of $1 million is appropriate. 

E. A Preliminary Injunction Should Not Issue Without a Full Evidentiary Hearing 

Finally, even if the Court were to decline to deny USAP’s motion outright, it should not 

grant a preliminary injunction without first conducting a full evidentiary hearing following a brief 

period of discovery.   

Facts related to the structure of the transaction between USAP and its predecessor-in-

interest, Premier Anesthesiology Consultants, are unknown at this point and are potentially 

dispositive of the case.  For example, if the transaction between USAP and PAC was an asset 

purchase or sale, the non-competition clause would be nullified because covenants not to compete 
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are generally not assignable.  See Traffic Control Servs., Inc. v. United Rentals Nw., Inc., 120 

Nev. 168, 172, 87 P.3d 1054, 1057 (2004) (“We . . . hold that, absent an agreement negotiated at 

arm's length, which explicitly permits assignment and which is supported by separate 

consideration, employee noncompetition covenants are not assignable.”); cf. Excellence Cmty. 

Mgmt. v. Gilmore, 131 Nev. Adv. Op. 38, 351 P.3d 720 (2015) (clarifying that the rule in Traffic 

Control does not apply to a sale of 100% membership interest in an entity where the equity sale 

does not create a new entity).  Although the Isaacs Declaration generally alleges that “USAP 

merged/acquired/joined [PAC/ACI],”5 the details of that transaction are crucial and must be 

resolved through discovery prior to any grant of an injunction.  Indeed, it is not obvious from the 

face of the record currently before the Court whether USAP is even the proper Plaintiff in this 

action.   

Moreover, the nature of the contractual relationships between USAP and the various 

hospitals it cites in its Motion are at best unclear and at worst misleading; for example, the Isaacs 

Declaration supporting the Motion implies that Henderson Hospital exclusively works with USAP 

to provide anesthesia services6 when such is not the case.7  USAP repeatedly references its alleged 

contractual relationships with various hospitals as a basis for its argument that it faces irreparable 

harm in this case.  The details are potentially important here, as well, and an injunction should not 

issue until these facts are developed through discovery.  

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

                                                 
5 See Isaacs Declaration at ⁋ 6. 
 
6 See Isaacs Declaration at ⁋ 11. 
  
7 See Ex. D. 

APP000107



 

16 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H
O

W
A

R
D

 &
 H

O
W

A
R

D
 A

T
T

O
R

N
E

Y
S 

P
L

L
C

  

 
IV. 

CONCLUSION 

For these reasons, USAP’s Motion lacks merit and should be denied.  

 

DATED this 9th day of November, 2018.  

 

HOWARD & HOWARD ATTORNEYS PLLC 
 
 
           /s/ Ryan O’Malley  
By:  ______________________________ 

Martin A. Little (#7067) 
Ryan T. O’Malley (#12461) 
3800 Howard Hughes Parkway, #1000 
Las Vegas, Nevada 89169 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE  

I hereby certify that I am employed in the County of Clark, State of Nevada, am over the 

age of 18 years and not a party to this action. My business address is Howard & Howard Attorneys 

PLLC, 3800 Howard Hughes Parkway, 10th Floor, Las Vegas, Nevada, 89169. 

On this day I served the preceding OPPOSITION TO PLAINTIFF’S REQUEST FOR 

HEARING ON PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION BE SET 

ON ORDER SHORTENING TIME in this action or proceeding electronically with the Clerk 

of the Court via the Odyssey E-File and Serve system, which will cause this document to be served 

upon the following counsel of record:  
 
John H. Cotton (#5268) 
Adam Schneider (#10216) 
JOHN H. COTTON & ASSOCIATES 
7900 W. Sahara Avenue, Suite 200 
Las Vegas, NV 89117 
Telephone:  (702) 832-5909 
Facsimile:  (702) 832-5910 
Attorneys for Plaintiff  

 

I certify under penalty of perjury that the foregoing is true and correct, and that I executed 

this Certificate of Service on November 9, 2018, at Las Vegas, Nevada. 
 
/s/ Karen Gomez  

____________________________________________ 
An Employee of Howard & Howard Attorneys PLLC 
 
4829-4963-4426, v. 1 
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LAS VEGAS, NEVADA; MONDAY, NOVEMBER 19, 2018 

10:34 A.M. 

P R O C E E D I N G S  

* * * * * * *  

 

THE COURT:  All right.  Good morning.

IN UNISON:  Good morning.

THE COURT:  Let's go ahead and note our

appearances for the record.

MR. O'MALLEY:  Ryan O'Malley for defendants.

MR. SCHNEIDER:  Adam Schneider, 10216 for

plaintiff.

MR. COTTON:  And John Cotton for the

plaintiff.

THE COURT:  Okay.  Once again, good morning.

And it's my understanding this is plaintiff's

motion for a preliminary injunction; is that correct?

MR. SCHNEIDER:  That's correct, Judge.

THE COURT:  All right.  So you have the floor.

MR. SCHNEIDER:  Okay.  I appreciate it.  Is it

all right if I sit?  You want me to take the podium?

THE COURT:  You can sit.  You can take the

podium.  It's to your discretion.  I have no problem.

What is easy for you?  That's what we'll do.

MR. SCHNEIDER:  Appreciate it.  Right here.  I10:35:19
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got all my information right here in front of me,

Judge.

Before we go into some of the more legal

aspects of what we're here to talk about today, I think

it's important for the Court to know the timeline that

we're talking about relative to defendant Tang's

conduct.

So what we have is a physician who's offered a

job with my client, USAP, and is provided a partnership

track employment agreement and signs it.

And not to get too -- not to bore the Court to

death with block quotes, but I think it's important to

note the sections that are really at play here and the

language that is simplistic in nature.  So in other

words, if you look at page 5, Section 2.8.

THE COURT:  And I'm going to look at.  And --

MR. SCHNEIDER:  Okay.

THE COURT:  We're not in a hurry.  I mean,

really we're not.  So ...

MR. SCHNEIDER:  All right.

THE COURT:  I think it's better to give it the

time it deserves.  And we're at Section 2.?

MR. SCHNEIDER:  Page 5.

THE COURT:  Yes.

MR. SCHNEIDER:  Section 2.8.10:36:28
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THE COURT:  All right.  I'm with you.  That's

the non-compete.

MR. SCHNEIDER:  Exactly.  So when you look at

it, it says "the physician."  Not the practice, the

physician recognizes that the practice's decision to

enter this -- into this agreement is induced primarily

because the covenants and assurance made by the

physician in this agreement.  That the physician's

covenants regarding non-competition, non-solicitation

in Section 2.8 are necessary to ensure the continuation

of the business of the practice as well as -- you know,

and there's another clause in there about also

protecting the practice from unfair business

competition including but not limited to the improper

use of confidential information.

Then if we segue to page 7, Section 2.10,

there's two things that I wanted to highlight for the

Court.  The first one is Sections 2.8 and 2.9 shall be

construed as an agreement independent of any other

provision of this agreement.

Then if you look further, it speaks to

Section 2.8 and 2.9 are essential elements of this

agreement.  And that, but for the agreement of the

physician to comply with those covenants, the practice

would not have agreed to enter into the agreement in10:37:57
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the first place.

And then they go on to say, well, both

practice and the physician, that they agree that the

foregoing covenants are appropriate and reasonable when

considered in light of the nature and extent of the

business conducted by the practice.

So that's what we have entering the business

agreement between -- or I should say the employment

agreement between defendant Tang and my client.

Defendant Tang does so voluntarily, knowingly,

willingly, without duress.

THE COURT:  I can -- I think we can all agree

on one point.  When it comes to restrictive covenant

vis-à-vis employment, there's a lot of case law out

there.  And, typically, they're enforceable if the

Court makes a determination they're reasonable upon

duration or time; right?

And then the next issue, typically, we look at

would be the geographical limitation to determine

whether it's reasonable or not.

What I find unique about this one here, it

doesn't appear to me it has a necessarily a

geographical limitation.  Time, two years.  I mean, you

know, it depends on the circumstances.  But, and I

think the position the defense is taking is this.  That10:39:12
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it's not specific and it's void and vague.  And it's

not a geographical location.  It talks about facilities

and the like, but it doesn't set forth the facilities

with any particularity that would be required,

potentially.  And I don't know that.  But that's the

issue; right?  

The defense is saying yes.

MR. SCHNEIDER:  Yeah.  I mean, I don't think

there's a challenge from the defendant saying, Well,

it's too long.  I think they're just saying, Well, it's

just too vague.  I don't think they're really pointing

out like, Well, it needed to have said Las Vegas or

Clark County in order for it to be enforceable.  I

didn't see that language in there.

But it's, but it's facility-based because

that's where the work is.  That's where the anesthesia

services are provided is at various facilities.  So I

think it's -- it would be odd for a practice who

provides the type of medical services, such as USAP

physicians do, to say, Well, everything in Clark

County, everything in Arizona, everything in North

Dakota.

THE COURT:  Well, I mean, that would probably

be unreasonable based upon the geographical location

limitation.  But, I mean, in a lot of these you do see10:40:33
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geographical limitations.  You know, for example, Clark

County or whatever.  I mean, I've seen a lot of these

before.

And so, I mean, I'm looking at it from a

perspective in a general sense.  These types of

restrictive covenants can be enforceable.  However, I'm

to give it scrutiny.  There's no question about it.

And I have to make a determination as to whether it's

reasonable or not at the end of the day.  And that's,

typically, what the analysis would be.

And I think we all can agree with that too.  

MR. SCHNEIDER:  We can all agree with that.

THE COURT:  Right?  

So what I need to do is focus on the salient

points I have to review and determine to make a

determination as to whether this is an enforceable

restrictive covenant.  That's probably the best way I

can say it.

MR. SCHNEIDER:  Of course.  I mean, and those

are what all the terms speak to.

You know, on top of which I -- I didn't get

the sense from the defendant's opposition about what

they found to be confusing about it other than to say,

Well, it's just too vague.

The problem is so, for example -- and here's10:41:45
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kind of what underlines -- underscores the point here,

Judge.  If a hospital opens up and enters into a

contract with USAP, which may not have even been part

of the terms at the time of entering into the contract,

then it doesn't really do any good to say Well, let's

just limit it to the 5-mile radius of Las Vegas city

proper.

Instead, it's facility-based because that's

where all the work occurs.  This isn't a situation

where you have an outpatient clinic, and then you move

across the street.  And then you sort of siphon off

clients just like they kind of did in the Hansen v

Edwards case that's been spoken about at length in the

briefs.  It's also not like the Ellis McDaniel case

which speaks to, Well, instead of making it a 100-mile

radius or 50-mile radius, let's make it a 5-mile

radius.

The contract is there because everybody knows

that the work conducted is anesthesia services, which

can't be done by a matter of statute, unless it's

through licensed facilities which are really only

qualified through outpatient facilities that get

certain certificates from the state in addition to

hospitals.  So that's the reason why it's facility

based as opposed to, you know, the geographic terms.10:43:27
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I mean, all the other case law that is out

there always had -- almost always has a city limit

restriction or a county restriction.  But in this

instance, that's not what the business is about.  So

wouldn't really do any good to talk about a square mile

radius area if it's really just being conducted at the

various facilities that's contemplated in the contract.

Yeah.  I mean, and not only that, but the

facilities themselves are actually defined.  It's not

some vague ambiguous definition of what a facility is.

I mean, it's right there on page 1 where it speaks to

the different types of facilities that are contemplated

in the contract.

Then if you move to page 2, Section 2.1, when

it speaks to the covenants of the physician, the

availability of professional services, that speaks to

the duties that the physician has vis-à-vis the

providing of anesthesia services as well.

So, again, I don't see the -- I just don't see

how the defendant at this point can say, Man, I just

didn't know what that meant.  Or I didn't know what

that meant because there's, there's nothing to suggest

that he didn't know what it meant.

He walked into this and entered into it and

signed it.  It's only after he goes Man, I think I10:45:16
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might be able to make more money elsewhere does he walk

out of the contract.  Doesn't tell my client about it.

Sets up his own corporation unbeknownst to my client.

And then continues to work and provide anesthesia

services all unbeknownst to my client after the

termination of the agreement.

It's only when he's essentially caught lying

to my client wandering the halls of facilities, which,

by the way, would be in violation of Section 6.3 of the

agreement because he had to terminate his privileges at

those facilities, does he then say, Oh well, I'm not --

I'm actually not violating the contract because you

guys don't have contracts with this particular

facility, and the surgeons that I'm working for will --

I didn't solicit them.  I came through another group.

Bottom line, Judge, is that he's providing

anesthesia services that he explicitly said he was

never going to do.  Those are all things that are

contemplated in the contract.  I just don't see how the

geographic term and not saying Clark County, or not

saying a 50-mile radius of Las Vegas proper would deem

the contract to be unreasonable.

THE COURT:  I understand.

MR. SCHNEIDER:  Yeah.

THE COURT:  I'm quite sure the other side has10:46:45
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something to say about that.

MR. O'MALLEY:  If I may, your Honor.  

THE COURT:  Not unless he's -- 

You're done?

MR. SCHNEIDER:  No.  I mean, I mean, if the

judge wants to speak to, Hey, I'm zeroing in on let's

talk about reasonableness --

THE COURT:  Understand, I'm not an advocate on

either side.  They've made points in their position --

in their points and authorities.  Once they -- if they

bring something up, I might follow up on that.

MR. SCHNEIDER:  Right.  Right.  I understand.

THE COURT:  But I understand my role.

MR. SCHNEIDER:  Absolutely, Judge.  What I'm

doing is trying to address the Court's questions --

THE COURT:  Yeah.

MR. SCHNEIDER:  -- about reasonableness.  I

think I've done that.

THE COURT:  Well, I think all I was doing was

just -- in a general sense when you see these types of

agreements restrictive covenants vis-à-vis employment,

usually the focus is on duration, time, and

geographical limitations.

MR. SCHNEIDER:  Agreed.

THE COURT:  We don't have that here.  This is10:47:33
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somewhat unique.  And I'll hear what counsel has to

say.

MR. O'MALLEY:  I just feel more comfortable

standing when I talk.

THE COURT:  That's fine, sir.

MR. O'MALLEY:  So to be clear about what our

position is, our position is not that this is too

vague, and we can't make heads or tails what it says.

We know what it says.  Our problem with the agreement

at issue here is that it's overbroad.

As the Court indicated, it is not -- you know,

we don't take any issue with the time limitation.  Two

years is, I think, fairly standard for this agreement.

But it is not limited as to geographic scope.

And the whole point behind, you know, the

general categories of looking at, you know, time and

geographic scope, things like that is to, I think, get

to the bottom of whether the covenant not to compete at

issue is reasonably -- is reasonable.  Whether it's

reasonably related to the legitimate business purpose

of protecting the business from unfair competition.

This provision, the one at issue here is, you

know, unbounded as to the geographical scope and

purports to basically any time Dr. Tang steps into a

facility anywhere, to do -- to take one case for one10:48:45
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surgeon that might have called USAP at any point during

his employment, that whole facility is tainted as far

as the agreement is concerned.

He can't take any cases there for the term of

the non-compete.  He has to terminate his privileges at

that facility if he leaves USAP.  There is no reason.

USAP does not stand to protect its business by

preventing Dr. Tang from working for any physician at

that entire facility.

Generally, I don't know the terms of these

agreements that USAP apparently has with these

facilities that they've mentioned a few points in their

briefing.  Those agreements are in evidence.  But I do

know that, generally speaking, surgeons are the ones

who are in charge of booking an anesthesiologist for

their procedures.  The facility doesn't really have

anything to do with that determination.  Again,

generally.  I don't know what these agreements say.

So USAP, you know, in what sense is USAP

protecting its business, like protecting its legitimate

business interest by preventing Dr. Tang from working

for anyone at a facility, making him terminate his

privileges at any facility that he had worked at, even

once, for any surgeon during his time at USAP?

That just sweeps too broadly especially in10:50:13
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lack -- or in light of the lack of any geographic

limitation.  It's not that it's vague.  It's pretty

clear, but it's too broad.  That is our concern.  Well,

that's what I wanted to address with respect to what's

been covered so far.

THE COURT:  You brought up an issue

regarding -- I'm looking for it in here.  I remember

reading.  Let me see if I can see it.  Regarding some

of the work, it's his position that it doesn't -- let

me see here.  For example, working at UMC does not have

a contractual relationship with USAP.

MR. O'MALLEY:  Well, and actually, I think

that's -- that was Dr. Tang's understanding.  I think

in the reply --

THE COURT:  Yeah.

MR. O'MALLEY:  -- there was an assertion that

UMC did have some kind of agreement with USAP.

But I think that we brought that up just in

connection with stating that Dr. Tang really has tried

not to compete with USAP.  He took cases at UMC

initially because his understanding was they didn't

have an agreement with USAP.

And he's never solicited any physicians

whether they work for -- like, whether they've ever had

a relationship with USAP or not, he's never solicited10:51:33
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any physician's business.  He's just taken overflow

case from UMC, and then, subsequently, just overflow

cases from Red Rock.  And he just goes where he's sent.

So it may be that USAP has some sort of

agreement with UMC.  I don't know.  Again, those

agreements aren't in evidence.

But I just wanted to make that point.  It

appears that Dr. Tang may have been mistaken.  But I

don't think that really affects our argument concerning

the over breadth of the provision at all.

THE COURT:  I understand, sir.

MR. O'MALLEY:  And I think I've responded to

what's been raised so far.  So unless the Court has any

additional questions about what I've said so far, I

guess I'll sit back down.

THE COURT:  Okay.

MR. SCHNEIDER:  So just a couple of points is

when we're speaking to the geographic restriction of

the facilities by their terms are actually even more

specific than a radius, or city, or a county.  So this

notion --

THE COURT:  Tell me how is that.  Because when

I look here and I read the contractual language under

2.8.1, as it relates to the facilities, it appears to

me, number one, it doesn't set forth or list out the10:53:06
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specific facilities he would be prohibited from

conducting and/or doing business at.

Is that an important point?  Because we don't

have a geographical limitation.  But how would the

doctor know in reviewing this specifically what would

be -- without really using a better term -- the lay of

the land as it relates to the limitation of the

non-compete?  And the reason why I say that is this

because historically they always do and typically

involve geographic limitations.

And here, I'm just looking at it.  It talks

about the facilities.  And unless I'm missing

something, it's even unclear as to whether that

facility came online and started doing business with

the plaintiff, and the doctor was doing business at

that facility, would he be prohibited, even though they

weren't contemplated at the time the contract was

entered into, from conducting business at that

facility?

MR. SCHNEIDER:  Right, Judge.  So the answer

is when you look at the term Facility, which is for

what it's worth capitalized, you then go back to

page 1.  And it's the third Whereas paragraph where

then it defines what those facilities are.  So it's not

as if that it's somehow an undefined term that a doctor10:54:37
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who went to school for 20 years, is board certified,

and completed a residency, and fellowship, and has read

the most complex medical journals on the plant would

somehow understand.

THE COURT:  That doesn't mean they're lawyers,

though.  I mean, really.  Let's look at that

differently.  That doesn't mean they're lawyers.

MR. SCHNEIDER:  And --

THE COURT:  I know a lot of really good

doctors that when it comes to legal and business

issues, they're not the best.

MR. SCHNEIDER:  Right.  And so all -- and

really to avoid any of that, all Dr. Tang could have

done is said, Okay, what's the list; right?  Which sort

of speaks to what I would talk about at the beginning

of the oral argument is that this notion that, Well, I

just didn't know what it meant, but I'm trying to avoid

working at places that USAP has terms and agreements

with.

So, for example, this notion that, Well, I did

my best to go work at UMC because, to my knowledge,

USAP didn't have any kind of agreements with UMC.

The problem with that is that all he had to do

was ask.  Right?  All he had to do was say, Hey, does

USAP have terms and agreements with UMC because I'm10:55:57
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thinking about working there.  Which again, is actually

contemplated in the contract.

THE COURT:  Is there some place --

MR. SCHNEIDER:  Not only that --

THE COURT:  -- is there some place --

MR. SCHNEIDER:  -- but it varies over time.

THE COURT:  Well, here's my question.  Is

there some place in the contract that provides

specifically that upon termination, once the

restrictive covenant kicks in that before going to a

facility he should inquire as to whether or not they're

covered by the terms and conditions of the agreement?  

MR. SCHNEIDER:  There's no duty on the

physician to do so.  But I think it's because the

employment agreement is structured in a way that, Okay,

if the physician decides to walk, it's done with the

following in mind.  He's going to resign his

privileges.  He's going to go -- he's going to provide

medicine other than anesthesia and other than pain

medicine anywhere he wants.

And if he decides to try to carve out an

exception to the rule so to speak, he would have to

tell USAP, Hey, I'm going to practice anesthesia

elsewhere, and this is why there are -- there's clauses

in the employment agreement that speak to putting the10:57:21
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group on notice or language that speaks to unless it's

with, you know, without the group's knowledge or

consent.  So I think that's where -- that's where that

analysis would be triggered.

So not only that, Judge, but this document,

while it's signed in December of 2016, is very much a

living document based upon the facilities that offer

anesthesia services, the facilities that don't.  When

physicians get hired.  When they terminate.  When they

retire.  So, and not only that, but USAP has every

right to expand its contractual relations with any

facility that it wants.

THE COURT:  I'm not saying that they don't

have a right to expand their contractual relationships.

But what happens in this scenario?  Hypothetically, the

physician leaves, for whatever reason, and they start

working at UMC.  And at the time they started working

at UMC, USAP had no relationship with them.  Then three

months, four months into the relationship with UMC

where Dr. Tang is working, they enter into a contract

with UMC.

Under those terms and conditions, would the

contract have some sort of retroactive application and

preclude Dr. Tang from continuing ongoing and providing

ongoing anesthesia services at UMC?  And I think that's10:59:10
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a really good example.

MR. SCHNEIDER:  So the answer is no.  And I

think you then just have to go back to --

THE COURT:  So you're saying that he

wouldn't --

MR. SCHNEIDER:  -- the definition.

THE COURT:  He wouldn't be prohibited?  Or

would he?  I'm just trying to make sure I'm not missing

anything.  

MR. SCHNEIDER:  Well to me, the hypothetical

really goes back to how do we define facilities.  And

then you go back to page 1, the third whereas

paragraph.  

THE COURT:  Well, that would be --

MR. SCHNEIDER:  -- of, you know --

THE COURT:  -- from what -- the gist I get

from that would be facilities that are providing

anesthesia.  I mean ...

MR. SCHNEIDER:  Yes.  

THE COURT:  I mean, it says -- it says

facilities.  Let me see here.

Paragraph 3.  Facilities, professional

anesthesia services including any specialty thereof,

pain management, anesthesia, related consulting,

management, and administrative services collectively11:00:06
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anesthesia and pain management services.  And it has to

be a licensed facility; right?  And it's fairly broad.

MR. SCHNEIDER:  Right.  So you got facilities

which the practice has a contract.  You got

facilities --

THE COURT:  And that could be -- I read that

as being a hospital, outpatient.  Maybe all sorts of

different types of places.

MR. SCHNEIDER:  Sure.  So, but to your point,

Judge.  If Dr. Tang and USAP enter into per diem

contracts concurrently or they walk into a new facility

where they each concurrently have a contractual

relation, I don't know that that's part of the

contract.  That's not what we're talking about here.

We're talking about a facility which Dr. Tang provides

services, that USAP has a contract with, and we're

talking about facilities or groups that USAP has and

had professional relationships with.

And this is exactly why we wrote what we

wrote, and I'll just kind of direct the Court to it, on

page 18 of the reply, now that we know kind of what we

were dealing with in terms of opposition, is this

notion of, Well, why can't he just work where he wants

to work for who he wants to work for?  In other words,

I just show up, Judge.  I don't know who I'm going to11:01:36
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work for.  I don't know where I go to work.  But all I

know is that I just show up and provide anesthesia

services.  Maybe just so happens it would be a group

that has relationships with USAP, but that's -- why am

I in trouble for that?

So this is exactly why we speak to what we

speak to.  If you look at page 18 of the reply.  I

mean --

THE COURT:  You know, though, this is -- I

don't mind telling you what I'm thinking about.  This

is what I'm thinking.  Say, hypothetically, this was

the scenario:  The duration was two years and the

geographical prohibition was Clark County.  You know

what, that might be reasonable.  I don't mind saying

that.  You know, and you see many of these that are

like that; right?

So because a geographical limitation is

limited.  He can go out of state.  Or he can leave, or

do whatever he has to do.  Go to Reno.  Go to

Scottsdale.  I mean, you know, but there's a trigger

there.  There's a geographical limitation.  And I get

it.  

But I'm trying to figure out the extent of the

limitation when the contract doesn't specifically set

forth a limitation when it's talking about facilities.11:02:55
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And that's my question.

Because you can tell me if you agree or

disagree with this statement.  But let me see what the

defense says when they talk about it being overbroad.

And that's their big issue.  Because, for example, they

cite the Hotel Riviera case on page 9 of the

opposition.  And it says in agreement -- and this is

just in a general sense.  An agreement by an employee

not to compete is generally considered a restraint on

trade and unenforceable unless reasonable in scope and

breadth.

And so I think, clearly -- I mean, I don't

mind saying this.  I have no problem with two years.  I

get that.  I'm just trying to determine what the scope

and breadth of the limitation will be.  And without a

geographical limitation, how can I make that

determination?

MR. SCHNEIDER:  So the -- so to the first part

of your point as far as the scope, Dr. Tang can

practice any type of medicine that he wants so long as

it's not anesthesia or pain management.

THE COURT:  Well, can't -- but if you look at

the agreement, can't he practice anesthesia and pain

management in Clark County?  It just depends on the

facility; right?11:04:32
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MR. COTTON:  He's right.

MR. SCHNEIDER:  Yeah, yeah.  Because the

facilities -- it's not -- and this is -- I feel like

we're on the same page.  I'm just trying to get us

there.  Which is, I feel like the Court is saying,

Clark County.  If Clark County was there written in the

contract, there's an inclination by the Court to

determine it to be reasonable.

THE COURT:  I mean --

MR. SCHNEIDER:  With that mentality in mind,

the contract is written to say, Well, look.  We're

doing everything that we can to make sure that this

employment agreement is not overly restrictive, which

is why we're only speaking to the facilities that

contemplate USAP and the physician who in this case

happens to be Dr. Tang.

So it's actually the facilities are a carve

out within Clark County, not Clark County in general.

So I feel like if the Court is inclined to say Clark

County being in this contract would make the contract

reasonable, Well, then it stands to reason that if we

use those facilities -- we use the term facilities,

that it's actually a smaller limitation than Clark

County and, thus, the Court should be more inclined to

say that the contract is reasonable.11:05:58
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THE COURT:  Well, here's my next question,

though.  Is there any geographical limitation on the

enforcement of the contract?

MR. SCHNEIDER:  So, yeah.  So he's got to be

licensed in Nevada.  So that's number one.  He's got to

have privileges at certain facilities.  So that's

number two.

The issue, I think, is that it's not -- the

contract is written not with square mileage in mind as

much as it is the facilities where the work is done.

Which is why, you know, this is just not a situation

where a casino worker can't work on the strip or

otherwise.

Because we're dealing with these buildings

that are dispersed throughout Clark County, or

throughout Nevada for that matter, where Dr. Tang would

have the opportunity to speak with, meet with, conduct

business with some of USAP's clients and businesses.

Which kind of leads me to the other point.  Which is,

you know, you made some mention of the Hotel Riviera

case.  But on top of that, you know, let's not forget

that good will, business interest, and customer

contacts are all legally recognizable as that under

Nevada law.

So what the contract is written, knowing that11:07:38
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those things are protected, that those things are

tangible interests that the business has to protect

itself.

THE COURT:  I mean, when I'm looking at this,

think about it for a second.  If I crafted an order,

how could I craft an order that specifically enforced

this agreement without even knowing what facilities

he's prohibited from going to?

MR. SCHNEIDER:  Yeah.  So the answer is all

facilities that existed at the time that he left

according to the terms of the agreement.

THE COURT:  But what are those facilities

according to the terms of the agreement?  I mean, I'm

looking.  You know, the thing about it is I was

sitting.  When I was reading this I said to myself.

How would I perfect an order that would be -- and

understand this, and this is why this is so important.

If I'm going to enter an order, due process mandates

that my order can't be vague.  It has to be specific.

It has -- I mean, because, for example, someone could

run in six months later and say the doctor's violating

the preliminary injunction.  But how can I say, yes or

no as far as that is concerned because -- I'm not going

to enter a vague order.  I'm not.

MR. SCHNEIDER:  And we'll -- we are happy to11:08:55
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provide you that list.  And, in fact, Dr. Isaac speaks

to the facilities in his declaration about where USAP

has business, or has business relationships, or has

good will established.  And those would be the

facilities that would be contemplated, you know, on top

of the UMC issue that Dr. Tang introduced in his

opposition.

THE COURT:  Sir, go ahead.

MR. O'MALLEY:  Your Honor, USAP had indicated,

I think, that -- you know, the Court gave a

hypothetical which I think makes a good point.  Which

is, you know, if USAP subsequently makes a contractual

relationship with a facility that it does not currently

have a relationship now, would that mean that Dr. Tang

is prohibited from practicing there as well?  The

answer was no.  But I don't feel like I understand why.

I don't think that that's what the agreement says.  I

think that under the plain language of the agreement,

if USAP does subsequently form a relationship with a

facility, that's now under the terms of the

non-compete.

THE COURT:  But that's why I asked the

question.

MR. SCHNEIDER:  No.

THE COURT:  It didn't seem clear to me.  But11:10:06
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go ahead.  

MR. SCHNEIDER:  That is not true.

MR. O'MALLEY:  I could be wrong.  But as we

sit here, I don't understand that.  And the lack of a

geographical limitation express in the agreement is

relevant because USAP is in a lot of different places.

And as I understand it, you know, they're continuing to

expand.  They're in Colorado, Florida, Maryland.

They're in Nevada, Oklahoma, Texas, Washington.  

If USAP starts expanding into subsequent

states and forming relationships with hospitals in

those states, I don't see why those wouldn't also be

covered under the scope of the non -- of the

non-compete as drafted.

So I think that the Court is correct that it

would be very difficult to craft an order that would be

sufficient here.  And it also illustrates the extent to

which this is really burdensome, you know, to the

extent that the -- that this non-compete purports to

cover multiple states, and it's amorphous.  It can

change if USAP starts moving into other states or

forming relationships with other facilities.  Unless

there's language that limits it that I haven't seen in

the agreement.

MR. SCHNEIDER:  All right.  So to counsel's11:11:17
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point, Judge, that's where there's a duration of two

years as to following the terms of the contract.

THE COURT:  But, I mean, hypothetically, this

is what counsel brought up that USP -- is it USP?

MR. SCHNEIDER:  USAP.

THE COURT:  USAP.  

MR. SCHNEIDER:  Yes.  

THE COURT:  They have facilities in other

states; right?  What -- why wouldn't this contract

without a geographical limitation potentially become an

issue if -- for example, what was one of the other

locations, sir, that they --

MR. O'MALLEY:  Maryland, Colorado.

THE COURT:  What if they went to Colorado?

Without a geographical limitation, could this

non-compete be enforced against the doctor?

MR. SCHNEIDER:  Yes.  Right.  Because the

answer is yes because the facilities are defined how

they're defined.

THE COURT:  So you're saying that this would

be -- 

MR. SCHNEIDER:  -- for the duration of two

years.

THE COURT:  You're saying this would be

enforceable against the doctor in Colorado?  That would11:12:18
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be --

MR. SCHNEIDER:  No, just -- no.  Just the

facilities where Dr. Tang performed his procedures at.

So in other words if somehow he were to have done

services in Colorado, then, okay, it would.  But to my

understanding he's only licensed in Nevada.  And all

he's providing --

THE COURT:  But what does the contract

provide?  Because, Gentlemen, I understand.  But, I

mean, what does the contract say?  Because at the end

of the day that's what I have -- my thrust and focus is

going to be on scrutinizing the language of the

contract; right?

And the reason why I think that's important

too because if I enter any order in this matter, it's

going to have to be based on the material language

that's contained in the contract, not any other issues.

It's going to be based specifically on key contractual

provisions because I can't go beyond that; right?

MR. SCHNEIDER:  And that's all we're asking

for, Judge.

THE COURT:  Yeah.  But without any

geographical limitation, once again, how can I set

forth an order?

MR. SCHNEIDER:  So, I mean, I feel like we're11:14:52
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keeping -- emphasizing geography; whereas, I feel like

the -- certainly from my side of the bench, I keep

talking about facilities or really, you know, the

buildings.

THE COURT:  But here's the thing.

MR. SCHNEIDER:  So --

THE COURT:  And this is the issue I see.  If

they listed out the specific facilities in Clark County

with some particularity, when he enters the contract he

knows he can't go to UMC.  He knows he can't go to

Humana.  He knows he can't go to Desert Springs, or he

can't go to the hospitals in Henderson.  It's

clearly -- it's clearly set forth that this is the

restrictive covenant.

I look at it from this perspective, and I

don't mind saying it, it's not clear to me.

MR. SCHNEIDER:  So I think the -- yeah, so the

issue --

THE COURT:  I mean, it defines facilities that

provide anesthesia and pain management; right?  We

know, typically, that's going to be an outpatient

facility or maybe a hospital that has to be accredited

I would think.  But other than that ... 

MR. SCHNEIDER:  Right.  So to your point,

Judge, Dr. Tang knows where he provides services.11:16:00
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THE COURT:  But it's not limited to just to

where he went; is it?  To places he had provided

services at before.  It's not limited -- it's broader

than that, right?  

MR. SCHNEIDER:  It's certainly a component to

it.  Because I think what the issue here is that at the

time that a physician enters into the contract saying

for this example of December of 2016, he may not be --

he may not at the time be going to Desert Springs

Hospital; right?  But three months later, he may be

going to Desert Springs Hospital all the time.  So now

it becomes the sort of unworkable every week there's a

new amendment to it.  Because like I said before, this

is a living, breathing document, based upon where

physicians work and where they're staffed.  Which I

think, you know, quite frankly --

THE COURT:  Well, here's the thing about that.

I understand the argument.  But we're not talking about

the Constitution.  We're talking about a document, a

contract; right?

MR. SCHNEIDER:  Right.

THE COURT:  And I get it.  But, I mean,

even -- I mean, you look at some of the cases.  They

say 50 miles is sufficient.  That maybe it's more than

that might be unreasonable.11:17:26
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If they'd have put in the contract -- and

maybe I'll pull back a little bit.  If they'd have said

City of Las Vegas, North Las Vegas, and Henderson, I

think if that was set forth in the contract, and they

didn't even include unincorporated Clark County, I

think it would be very difficult for me not to enforce

that restrictive covenant.  It's clear you can't go to

North Town.  You can't go to Henderson.  You can't go

to City of Las Vegas.  That would cover quite a bit of

hospitals and facilities.  But it's clear as to what

they're entering into at the time.  Yeah, they can

still go to Overton maybe, or down to south to --

what's the name?  

MR. SCHNEIDER:  Laughlin?

THE COURT:  Maybe they go to Laughlin; right?

MR. SCHNEIDER:  Yeah.

THE COURT:  But, but and that's the thing.

Because this is what -- and maybe I didn't look close

enough at the cases, and if there are cases out there,

all the cases that I'm familiar with deal with duration

and time and geographical limitation.

You know, and this isn't necessarily a

geographical limitation.  It talks about facilities,

but it doesn't list out all the facilities, and it

doesn't have a geographical limitation that I'm aware11:18:41
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of.  Because if they -- say, hypothetically, they said

facilities along with North Las Vegas, Henderson, and

Las Vegas, that's a different story there, I think.

MR. SCHNEIDER:  And to the Court's point, is

there -- is -- in other words is the Court addressing

some blue line provisions that the Court would be

willing to place into the contract pursuant to the

terms?

THE COURT:  I'm not -- no.

MR. SCHNEIDER:  Okay.

THE COURT:  I mean, I don't rewrite contracts;

right?

Here's my role.  And it's really this simple.

To make a determination as to whether this is

reasonable or not.  Right?  Nothing more.  Nothing

less.  I don't rewrite contracts.  

We deal with -- I mean, I'm business court.  I

do business court now.  And I did construction defect,

and that was very contractual based.  It was.

Indemnity contracts between developers and

subcontractors.  I'm dealing with business contracts,

shareholder derivative claims, all sorts of wonderful

things; right?  And one thing I don't do, I don't

rewrite contracts, I mean.

So, I mean, that's -- at the end of the day --11:19:56
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and I don't mind telling you this.  If there's -- if

you want me to dig deep and there's some more case law

you just want to give me to read as to maybe why

geographical limitations might not be as important, or,

I mean, I don't -- Gentlemen, I'll read whatever you

give me.  I really will.

MR. SCHNEIDER:  Yes.  So the answer is I would

like the opportunity to supply --

THE COURT:  Right?

MR. SCHNEIDER:  -- you with supplemental

briefing because I think we -- you know, a quarter of

the reply deals with some of the case law citations

that the plaintiff -- or excuse me, the defendant

raised.

THE COURT:  Right.

MR. SCHNEIDER:  And why -- and why these are

inapposite to these facts.

But nonetheless, I think supplemental

briefing, if the Court's inviting it, I would want to

supply it.  Because I think that with it, the Court

will understand plaintiff's position and grant the

relief that my client is seeking.

THE COURT:  Sir?

MR. O'MALLEY:  Your Honor, I don't think that

supplemental briefing is really necessary.  I think11:20:59
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that the fact -- like, the idea that this is a living

and breathing document that that, you know, under which

the obligations of my client or anybody who enters into

one of these agreements changes over the course of, I

guess, the two years after Dr. Tang leaves for any

reason, that by itself is sufficient to indicate that

just on its face this thing is really -- it's unclear.

Like, it's amorphous.  And it shows why a geographical

limitation is so necessary.

But with that being said, if the Court wants

to order supplemental briefing on that issue just as

long as I get a chance to do a reply.

THE COURT:  Absolutely.  I'm -- I would never

deny you of that opportunity.  

MR. SCHNEIDER:  Nor are we saying that, Judge.

Yeah.

THE COURT:  Pardon?  

MR. SCHNEIDER:  Nor is the plaintiff saying

that.

THE COURT:  Absolutely.  I mean.

MR. SCHNEIDER:  Yeah.

THE COURT:  Because I don't mind digging deep

and so on.  This is what I think we'll do.  Where is

the case at from a time perspective?  Is time of the

essence, or no?  11:22:11
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MR. SCHNEIDER:  Well, certainly from our --

THE COURT:  The defendants have answered;

right?

MR. SCHNEIDER:  Correct.

THE COURT:  Okay.  And so actually the only

thing that would be required procedurally would be a

16.1 early case conference; right?  

MR. SCHNEIDER:  Yeah.  Which --

THE COURT:  Okay.

MR. SCHNEIDER:  Yeah, so from a procedural

standpoint --

THE COURT:  So we're not --

MR. SCHNEIDER:  -- that's where we're at.

THE COURT:  Yes.

MR. SCHNEIDER:  From a functional perspective,

you know, there's a reason that my client had this

hearing earlier than when it was normally docketed.

THE COURT:  And I have no problem with that.  

MR. SCHNEIDER:  Yeah. 

THE COURT:  I'm kind of looking at it from

this perspective.  This is what I would rather do.  

Number one, I think we've made a pretty good

record.  And I don't mind letting everybody say what

they have to say because that's your ethical

obligations to your client.  I get that.  And I love to11:22:51
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listen to lawyers because sometimes I overlook -- I

don't grasp everything going on from a law and motion

standpoint until you're here, and I like to listen and

ask questions.

This is kind of how I see it.  And you can

correct me if I'm wrong or not.  When I talk about

additional briefing, I don't need Supreme Court quality

briefing.  I mean, I'm just going to tell you this.

But I do like copies of cases.  And all I'm thinking it

would be something like this:  Like, a two-page

summaries saying, Judge, these are additional cases

that focus on lack of geographical limitation we invite

you to read.

Or, Judge, here are cases that say a

geographical limitation is of paramount significance,

and without it, the agreement is unenforceable; right?

Or something regarding particularly.  I mean, I'm not

going to tell you what to do.  But the reason why I

think that's important because at the end of the day,

and every case is unique, and I don't like rushing to

judgment.  I don't like doing that.

And so if we have maybe just two weeks to get

that done.  You just both submit briefing on that point

with cases attached and cited.  And, you know, I'll

read those.  And then I'll issue a minute order and11:24:12
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tell you what I think.  How's that?

MR. SCHNEIDER:  Yeah.  Let's go.

MR. O'MALLEY:  Works for us.

THE COURT:  Anybody -- and that way you don't

have to spend -- you know, just research.  You don't

have to do the analysis.  You can say Smith versus

Jones and have in brackets [Geographical limitation is

critical to the Court's analysis, and without one, it's

unenforceable as a matter of law.]  Something like

that; right?  That's all I need.  

But I'll read the cases.  Because I don't mind

doing this.  This case might be -- I mean, for me it's

a case of first impression.  I haven't seen it before.

I don't mind saying that.  And so, consequently, if

there's an appeal, I want to get it right.  That's all.

I don't mind telling you that.  Everybody understand?

MR. SCHNEIDER:  Yeah.

THE COURT:  So how about this.  And we have

the holidays.  And I believe that I don't mind saying

this because, you know, I was a practitioner for a long

time, and we get overly optimistic about how quickly we

can get things done.  And I'm going to use your input

for this.  And so bear in mind, Thursday is

Thanksgiving; right?  So I wouldn't want you to really

start researching this week.11:25:30
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But if we're talking about maybe it's better

to have the due date three weeks out.  I don't know.

You tell me what's best for you and your client.

MR. SCHNEIDER:  Yeah.  So today is the 19th,

you know.  I think by December 7 would give both

parties plenty of opportunity to supply the Court with,

you know, that the bullet point-type briefing --

THE COURT:  Yeah.

MR. SCHNEIDER:  -- that the Court is looking

for.

THE COURT CLERK:  That's a Friday.

THE COURT:  I mean, gentlemen, I have no

problem.  I'm letting you decide this.  What's best for

you?

MR. O'MALLEY:  I don't have any objection to

December 7.

THE COURT:  Okay.  And so what we'll do then,

we'll set supplemental for December 7.

And what's the -- December 7 is a Friday.

THE COURT CLERK:  Um-hum.

THE COURT:  We'll set this for a chambers

matter the following week on the 14th.

MR. SCHNEIDER:  Okay.

THE COURT:  All right.  And, you know what,

and like I said I don't need a lot of analysis other11:26:41
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than parenthetical statements as to what the case

stands for.  If you give me five or six good cases,

I'll read them all.  I'll sit down with a cup of coffee

and just kind of go through them.  And I'll issue a

minute order.  

And regardless of which way I go, since it is

somewhat of a unique case, I will get that done for

you.  And then if there's an appeal, I respect

everybody's appeal.  I do.  But I want to make sure if

it does go up I'm on the right side.  I don't mind

saying this.

All right.  Anything else I can help you with?

Okay.  Well, enjoy your Thanksgiving.  Happy

Thanksgiving.  

MR. SCHNEIDER:  You too, Judge.  Thank you.

MR. O'MALLEY:  Happy Thanksgiving to you too,

your Honor.

THE COURT:  All right.

(Proceedings were concluded.)

* * * * * * * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
                :SS 
COUNTY OF CLARK) 

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO

HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE

PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE

TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID

STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT

AND UNDER MY DIRECTION AND SUPERVISION AND THE

FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND

ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE

PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

                           

 ________________________ 
          PEGGY ISOM, RMR, CCR 541 
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