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to Plaintiff’s Complaint 

01/04/2017 III 584-600 

Petition for Writ of Mandamus 01/13/2017 III 601-621 
Petitioners’ Appendix 01/13/2017 IV 622-826 
Petitioner Las Vegas Radiology, LLC, A Nevada 
Limited Liability Company’s Motion for Leave to 
Join James D. Balodimas, MD and James D. 
Balodimas, MD, PC’s Petition for Writ of 
Mandamus 

01/19/2017 V 827-834 

Bruce A. Katuna, MD and Rocky Mountain 
Neurodiagnostics, LLC’s Motion for Leave to 
Join James D. Balodimas, MD and James D. 
Balodimas, MD, PC’s Petition for Writ of 
Mandamus 

01/27/2017 V 835-841 

Order Granting Motions 02/01/2017 V 842-843 
Petitioners, Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s Motion 
for Leave to Join James D. Balodimas, MD, PC’s 
Petition for Writ of Mandamus 

02/02/2017 V 844-852 

Order Granting Motion 03/09/2017 V 853-854 
Republic Silver State Disposal’s Answer to 
Petition for Writ of Mandamus, and Joinders 
thereto 

04/07/2017 V 855-890 

Appendix to Real Party in Interest/Respondent 
Republic Silver State Disposal, Inc. 04/07/2017 V 891-1008 

Republic Silver State Disposal’s Erratum to 
Answer to Petition for Writ of Mandamus, and 
Joinders Thereto 

04/11/2017 V 1009-1012 

Petitioner’s Response to Answer to Petition for 
Writ of Mandamus and Writ of Prohibition 04/24/2017 V 1013-1025 



 
 

DESCRIPTION DATE VOL PAGES 

Petitioners, Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s Joinder 
to Petitioner Balodimas’ Response to Answer to 
Petition for Writ of Mandamus and Writ of 
Prohibition 

04/28/2017 V 1026-1032 

Bruce A. Katuna, MD and Rocky Mountain 
Neurodiagnostics, LLC’s Joinder to Petitioner 
Balodimas’ Reply to Republic Silver State’s 
Disposal’s Answer to Petition for Writ of 
Mandamus 

05/03/2017 V 1033-1052 

Bruce A. Katuna, MD and Rocky Mountain 
Neurodiagnostics, LLC’s Appendix to Joinder to 
Reply to Republic Silver State’s Disposal’s 
Answer to Petition for Writ of Mandamus 

05/03/2017 V 1053-1064 

Petitioner Las Vegas Radiology, LLC’s Joinder to 
Bruce A. Katuna, MD and Rocky Mountain 
Neurodiagnostics, LLC’s Joinder to James D. 
Balodimas, MD and James D. Balodimas, MD, 
PC’s Reply to Republic Silver State Disposal’s 
Answer to Petition for Writ of Mandamus and to 
Appendix Thereto 

05/03/2017 V 1065-1069 

Notice of Oral Argument Setting 09/05/2017 V 1070-1071 
Order Denying Petition and Dissolving Stay 12/22/2017 V 1072-1074 
Las Vegas Radiology’s Motion to “Cap” Non-
Economic Damages per NRS 41A.035 03/02/2018 VI 1075-1082 

Las Vegas Radiology’s Motion in Limine to 
Permit Collateral Source Payment Evidence per 
NRS 42.021 

03/13/2018 VI 1083-1092 

Defendants Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s Joinder 
to Las Vegas Radiology’s Motion to “Cap” Non-
Economic Damages per NRS 41A.035 

03/14/2018 VI 1093-1095 



 
 

DESCRIPTION DATE VOL PAGES 

Defendants Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s Joinder 
to Las Vegas Radiology’s Motion in Limine to 
Permit Collateral Source Payment Evidence per 
NRS 42.021 

03/20/2018 VI 1096-1098 

Plaintiff’s Opposition to Las Vegas Radiology’s 
Motion to “Cap” Non-Economic Damages per 
NRS 41A.035 and Joinders 

03/21/2018 VI 1099-1134 

Reply in Support of Defendant Las Vegas 
Radiology’s Motion to “Cap” Non-Economic 
Damages per NRS 41A.035 

03/28/2018 VI 1135-1144 

Plaintiff Republic Silver State Disposal, Inc.’s 
Opposition to Defendant Las Vegas Radiology’s 
Motion in Limine to Permit Collateral Source 
Payment Evidence per NRS 42.021 

04/02/2018 VI 1145-1152 

Reply in Support of Defendant Las Vegas 
Radiology’s Motion in Limine to Permit 
Collateral Source Payment Evidence per NRS 
42.021 

04/10/2018 VI 1153-1158 

Order Granting Defendant Las Vegas Radiology’s 
Motion to “Cap” Non-Economic Damages per 
NRS 41A.035 and Joinders to Same 

05/14/2018 VI 1159-1164 

Notice of Entry of Order 05/15/2018 VI 1165-1173 
Second Amended Complaint & Jury Demand 01/30/2019 VI 1174-1186 
Certificate of Service of Second Amended 
Complaint & Jury Demand 01/31/2019 VI 1187-1202 

Plaintiff Republic Silver State Disposal, Inc.’s 
Counter-Motion in Limine to Limit or Exclude 
Evidence of Medical Liens 

02/01/2019 VI 1203-1215 

Defendants Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s 
Opposition to Plaintiff’s Counter-Motion in 

02/13/2019 VI 1216-1256 



 
 

DESCRIPTION DATE VOL PAGES 

Limine to Limit or Exclude Evidence of Medical 
Liens 
Reply in Support of Countermotion in Limine 02/19/2019 VI 1257-1267 
Defendants Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s Answer 
to Plaintiff’s Second Amended Complaint 

02/20/2019 VI 1268-1284 

Defendants Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s Motion 
for Summary Judgment on an Order Shortening 
Time 

03/05/2019 VII 1285-1325 

Opposition to Defendants Andrew M. Cash, MD; 
Andrew M. Cash, MD, PC aka Andrew Miller 
Cash, MD, PC and Desert Institute of Spine Care, 
LLC’s Motion for Summary Judgment 

03/07/2019 VII 1326-1333 

Defendants Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s Reply 
in Support of Motion for Summary Judgment on 
an Order Shortening Time 

03/08/2019 VII 1334-1347 

Reporter’s Transcript of Proceedings Defendant’s 
Motion for Summary Judgment and Motions in 
Limine 

03/11/2019 VII 1348-1377 

Order on Defendants Andrew M. Cash, MD; 
Andrew M. Cash, MD, PC aka Andrew Miller 
Cash, MD, PC and Desert Institute of Spine Care, 
LLC’s Motions to Compel and Non-Party 
Deponents Marie Gonzales’ Motion for Protective 
Order on Order Shortening Time 

03/13/2019 VII 1378-1385 

Notice of Entry of Order on Defendants Andrew 
M. Cash, MD; Andrew M. Cash, MD, PC aka 
Andrew Miller Cash, MD, PC and Desert Institute 
of Spine Care, LLC’s Motions to Compel and 
Non-Party Deponents Marie Gonzales’ Motion for 
Protective Order on Order Shortening Time 

03/13/2019 VII 1386-1395 



 
 

DESCRIPTION DATE VOL PAGES 

Order Re: Defendants’ Motion for Summary 
Judgment 03/15/2019 VII 1396-1399 

Notice of Entry of Order Re: Defendants’ Motion 
for Summary Judgment 03/15/2019 VII 1400-1405 

Republic Silver State Disposal, Inc.’s Motion for 
Reconsideration on Order Shortening Time 03/25/2019 VII 1406-1423 

Defendants Andrew M. Cash, MD; Andrew M. 
Cash, MD, PC aka Andrew Miller Cash, MD, PC 
and Desert Institute of Spine Care, LLC’s 
Opposition to Plaintiff’s Motion for 
Reconsideration on Order Shortening Time 

03/27/2019 VII 1424-1439 

Republic Silver State Disposal, Inc.’s Reply in 
Support of Motion for Reconsideration on Order 
Shortening Time 

03/29/2019 VII 1440-1449 

Reporter’s Transcript of Proceedings Republic 
Silver State Disposal, Inc.’s Motion for 
Reconsideration on Order Shortening Time 

04/03/2019 VII 1450-1470 

Notice of Appeal 04/10/2019 VII 1471-1480 
Notice of Cross Appeal 04/24/2019 VII 1481-1494 
Order Denying Plaintiff’s Motion for 
Reconsideration of the Court’s Order Granting 
Summary Judgment for Defendants 

04/25/2019 VII 1495-1497 

Notice of Entry of Order Denying Plaintiff’s 
Motion for Reconsideration of the Court’s Order 
Granting Summary Judgment for Defendants 

04/29/2019 VII 1498-1504 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

REPUBLIC SILVER STATE 
DISPOSAL, INC., ANDREW M 
CASH, M.D.; ANDREW M. CASH, 
M.D., P.C. aka ANDREW MILLER 
CASH, M.D., P.C.; DESERT 
INSTITUTE OF SPINE CARE, 
LLC, a Nevada Limited Liability 
Company LAS VEGAS 
RADIOLOGY, LLC, a Nevada 
Limited Liability Company; 
BRUCE A. KATUNA, M. 
ROCKY MOUNTAIN 
NEURODIAGNOSTICS, LLC, a 
Foreign Limited Liability 
Company; DANIELLE MILLER 
aka DANIELLE SHOPSHIRE; and 
NEUROMONITORING 
ASSOCIATES, INC., 

Real Parties in Interest. 

JAMES R. OLSON, ESQ. 
Nevada Bar No. 000116 
MAX E. CORRICK, II 

Nevada Bar No. 006609 
STEPHANIE M. ZINNA, ESQ. 

Nevada Bar No. 011488 
9950 West Cheyenne Avenue 

Las Vegas, MT 89129 
Attorneys for Real Parties in Interest 

Bruce A. Katuna, MD. and 
Rocky Mountain Neurodiagnostics, LLC 

JAMES D. BALODIMAS, M.D., and 
JAMES D. BALODIMAS, M.D., PC, 

Petitioner, 
VS. 

THE EIGHTH JUDICIAL DISTRICT 
COURT of the State of Nevda, in and 
for the County of Clark, and the 
HONORABLE JERRY A. WISE, 
District Court Judge, 

Respondents, 

and 

Supreme Court Case No. 72123 

District Case No. A-16-738123-C 

BRUCE A. KATUNA, M.D. 
AND ROCKY MOUNTAIN 
NEURODIAGNOSTICS, LLC'S 
MOTION FOR LEAVE TO JOIN 
JAMES D. BALODIMAS, M.D. AND 
JAMES D. BALODIMAS, M.D., P.C.'S 
PETITION FOR WRIT OF 
MANDAMUS 

Electronically Filed
Jan 27 2017 01:43 p.m.
Elizabeth A. Brown
Clerk of Supreme Court
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Real Parties in Interest, Bruce A. Katuna, M.D. and Rocky Mountain 

Neurodiagnostics, LLC ("Katuna"), by and through its attorneys of record, 

OLSON, CANNON, GORMLEY, ANGULO & STOBERSKI, and hereby 

respectfully request leave to join Petitioners James D. Balodimas, M.D. and James 

D. Balodimas, M.D., P.C.'s Petition for Writ of Mandamus. 

This Motion is made and based upon all the papers, pleadings and records 

on file herein, and such oral argument, testimony and evidence which may be 

presented upon the hearing of this matter. Katuna adopt the following as set forth 

in James D. Balodimas, M.D. and James D. Balodimas, M.D., P.C.'s Petition for 

Writ of Mandamus: 

(A) The relief sought; 

(B) The facts and procedural history; 

(C) The issue presented; 

(D) The reasons the court should hear the issue; 

(E) The reasons the writ should issue, including the points and authorities 

set forth; 

(F) The arguments presented, including the lower court's failure to follow 

NRS 17.225(3), as the statute of limitations had run pursuant to NRS 

41A.097 for any medical malpractice claim. The applicable statute of 

limitations on claims stemming from medical malpractice was July 

12, 2014. Republic did not seek a release of potential claims until 

July 6, 2015, and did not file suit for contribution until June 27, 2016. 

Pursuant to NRAP 21(e), this document is accompanied by a check in the 

18 
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amount of Two Hundred Fifty Dollars and no cents ($250.00), made payable to 

the Clerk of the Supreme Court. 

DATED this  1, 7day  of January, 2017. 

OLSON, CANNON, GORMLEY 
ANG & STOBERSKI 

JAME6 ' R. OLSON, ESQ. 
Ne;ada Bar No. 000116 

E. CORRICK, II 
Nevada Bar No. 006609 
STEPHANIE M. ZINNA, ESQ. 
Nevada Bar No. 011488 
9950 West Cheyenne Avenue 
Las Vegas, NV 89129 
Attorneys for Real Parties In Interest 
Bruce A. Katuna, M.D. and 
Rocky Mountain Neurodiagnostics, LLC 
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VERIFICATION 

Under penalty of perjury, the undersigned declares that he is the attorney of 

record for Real Party in Interest Katuna named in the foregoing Petition and 

knows the contents thereof; that the pleading is true of his own knowledge, except 

as to those matters stated on information and belief, and that as such matters he 

believes them to be true. This verification is made by the undersigned attorney 

pursuant to NRS 15.010, on the grounds that the matter stated, and relied upon, in 

the foregoing Petition are all contained in prior pleadings and other records of the 

District Court, true and correct copies of which have been attached to James D. 

Balodimas, M.D. and James D. Balodimas, M.D., P.C.'s Petition for Writ of 

Mandamus. 

DATED this  2?  day of January, 2017. 

SUB SCRIPED AND SWORN to before 
me this,29-'day of January, 2017 

County an s State 

- 	• 
r 

A 
STATE Of NEVADA 

County of clerk 
CHERYL K. HARTLE 
Appt. No. 92-0388-1 

. 	' 	s Doc. 3. 2020 
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CERTIFICATE OF COMPLIANCE  

I hereby certify that this Motion for Leave to Join James D. Balodimas, 

M.D. and James D. Balodimas, M.D., P.C.'s Petition for Writ of Mandamus 

complies with the formatting requirements of NRAP 32(a)(4), the typeface 

requirements of NRAP 32(a)(5) and the typestyle requirements of NRAP 32(a)(6) 

because this Motion has been prepared in a proportionally spaced typeface using 

WordPerfect X4 Times New Roman 14 pt. font. I further certify that this Motion 

complies with the page or type volume limitations of NRAP 32(a)(7). 

I hereby certify that I have read this Motion, and to the best of my 

knowledge, information, and belief, it is not frivolous or interposed for any 

improper purpose. I further certify that this Motion complies with all 

applicable Nevada Rules of Appellate Procedure, in particular, NRAP 28(e), 

which requires every assertion in the brief regarding matters in the record to 

be supported by a reference to the page of the transcript or appendix where 

the matter relied on is to be found. I understand that I may be subject to 

sanctions in the event that the accompanying brief is not in conformity with 

the requirements of the Nevada Rules of Appellate Procedure. 

DATED this?,7  day of January, 2017. 

OLSON, CA eN, GORMLEY 
ANGULO TBERSKI 
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Nevada Bar No. 006609 
STEPHANIE M. ZINNA, ESQ. 
Nevada Bar No. 011488 
9950 West Cheyenne Avenue 
Las Vegas, NV 89129 
Attorneys for Real Partis In Interest 
Bruce A. Katuna, M.D. and 
Rocky Mountain Neurodiagnostics, 
LLC 

22 

23 

24 

25 

26 

27 

28 

Page 5 of 6 
JA 0839



iv CERTIFICATE OF SERVICE  

On the 	day of January, 2016, the undersigned, an employee of 

Olson, Cannon, Gormley, Angulo & Stoberski, hereby served a true copy of 

Real Parties In Interest BRUCE A. KATUNA, M.D. and ROCKY 

MOUNTAIN NEURODIAGNOSTICS, LLC's Motion to Join in Petitioners 

James D. Balodimas, M.D. and James D. Balodimas, M.D., P.C.'s Petition 

for Writ of Mandamus, to the parties listed below via the EFP Program, 

pursuant to the Court's Electronic Filing Service Order (Administrative 

Order 14-2) effective June 1, 2014, and or mailed: 

Kim Irene Mandelbaum, Esq. 
Marie Ellerton, Esq. 
Mandelbaum, Ellerton & Associates 
2012 Hamilton Lane 
Las Vegas, NV 89106 
P: 702-367-1234 
F: 702-367-1978 
filing@meklaw.net  
Attorneys for James D. Balodimas, 
M.D.; James D. Balodimas, M.D, 
P.C.; and Las Vegas Radiology 

Robert C. McBride, Esq. 
Heather S. Hall, Esq. 
Carroll, Kelly, Trotter, Franzen, 
McKenna & Peabody 
8329 West Sunset Road, #260 
Las Vegas, NV 89113 
P: 702-792-5855 
F: 702-796-5855 
rcmcbride@cktfmlaw.corn  
hshall@cktfmlaw.com   
Attorneys for Defendants Andrew 
M. Cash, M.D.; Andrew M. Cash, 
M.D., P.C. aka 
Andrew Miller Cash, M.D., P.C. 
and 
Desert Institute of Spine Care, LLC 
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David Barron, Esq. 
John D. Barron, Esq. 
Barron & Pruitt 
3890 West Ann Road 
North Las Vegas, NV 89031 
P: 702-870-3940 
F: 702-870-3950 
dbarron@lvnvlaw.com  

Stephen J. Erigero 
Timothy J. Lepore 
Roper, Majeske, Kohn & Bentley 
3753 Howard Hughes Parkway, 
#200 
Las Vegas, NV 891969 
P: 702-954-8300 
F: 2 13-3 12-200 1 
stephen.erigero 	rmkb.com  jbarron@lvnvlaw.corn 

Attorneys for Republic Silver State 
Disposal 

timothy.lepore 	rmkb.com  
Attorneys for Century Surety 
company 

John H. Cotton, Esq 
Michael D. Naratil, Esq. 
John H Cotton & Associates 
7900 West Sahara Avenue, #200 
Las Vegas, NV 89117 
P: 702-832-5909 
F: 702-832-5910 
jhcotton 	jhcottonlaw.com  

James James Murphy, Esq. 
Daniel C. Tetreault, Esq. 
Laxalt & Nomura 
6720 Via Austi Parkway, #430 
Las Vegas, NV 89119 
P: 702-388-1551 
F: 702-388-1559 
jmurphy@laxalt-nomura.com  

mdnavratiI@jhcottonlaw.corn dtetreault@laxalt-nomura.com  
Attorneys for Defendants 
James D. Balodimas, M.D. and 
James D. Balodimas, M.D., P.C. 

Attorneys for Defendant Neuromnitoring 
Association, Inc. 

Anthony D. Lauria, Esw. 
Lauria Tokunaga Gates & Linn 
1755 Creekside Oaks Dfi-ive, #240 
Sacramento, CA 95833 
and 
601 South Seventh Street 
Las Vegas, NV 89101 
P: 702-387-8633 
F: 702-387-8635 
alauria@lgtlaw.net  
Attorneys for Defendant Danielle Miller 
a/k/a Sanielle Shopshire 
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No. 72123 

FILED 
FEB 0 1 2017 

EUZA8E11-!A, BROWN 
CLERK OF IBUPF<EME COURT 

BY  5• YaLA44....._ 
DEPU re CLERK 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

JAMES D. BALODIMAS, M.D.; AND 
JAMES D. BALODIMAS, M.D., P.C., 

Petitioners, 
vs. 

THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF NEVADA, 
IN AND FOR THE COUNTY OF 
CLARK; AND THE HONORABLE 
JERRY A. WIESE, DISTRICT JUDGE, 

Respondents, 
and 

REPUBLIC SILVER STATE DISPOSAL, 
INC.: ANDREW M. CASH, M.D.; 
ANDREW M. CASH, M.D., P.C., A/KJA 
ANDREW MILLER CASH, M.D., P.C.; 
DESERT INSTITUTE OF SPINE CARE, 
LLC, A NEVADA LIMITED LIABILITY 
COMPANY; LAS VEGAS RADIOLOGY, 
LLC, A NEVADA LIMITED LIABILITY 
COMPANY; BRUCE A. KATUNA, M.D.; 
ROCKY MOUNTAIN 
NEURODIAGNOSTICS, LLC, A 
FOREIGN LIMITED LIABILITY 
COMPANY; DANIELLE MILLER, A/K/A 
DANIELLE SHOPSHIRE; AND 
NEUROMONITORING ASSOCIATES, 

Real Parties in Interest. 

ORDER GRANTING MOTIONS 

Real parties in interest Las Vegas Radiology, LLC; Bruce A. 

Katuna, M.D.; and Rocky Mountain Neurodiagnostics, LLC have filed 

motions to join petitioners' petition for a writ of mandamus, stating that 

they adopt petitioners' arguments for the relief sought, the facts and 

procedural history necessary to understand the issues presented by the 

petition, the issue presented, the reasons why the court should hear the 
SUPREME COURT 

OF 
NEVADA 

(0) I947A 	 11-03773 

EEO 
JA 0842Docket 78572   Document 2020-05065



, C.J. 

issue, and the reasons why the writ should issue including the points and 

legal authorities. Cause appearing, the motions are granted. The clerk of 

this court shall amend the caption to remove Las Vegas Radiology, LLC; 

Bruce A. Katuna, M.D.; and Rocky Mountain Neurodiagnostics, LLC as 

real parties in interest and to include them as petitioners. 

It is so ORDERED. 

cc: 	John H. Cotton & Associates, Ltd. 
Lauria Tokunaga Gates & Linn, LLP/Las Vegas 
Barron & Pruitt, LLP 
Laxalt & Nomura, Ltd./Las Vegas 
Olson, Cannon, Gormley, Angulo & Stoberski 
Carroll, Kelly, Trotter, Franzen, McKenna & Peabody 
Mandelbaum, Ellerton & Associates 

SUPREME COURT 

OF 

NEVADA 	
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No. 72123 

FILED 
MAR 0 9 2017 

ELIZABEIRk BROWN 
CLERK OF SUPREME COURT 

BY 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

JAMES D. BALODIMAS, M.D.; AND 
JAMES D. BALODIMAS, M.D., P.C., 
LAS VEGAS RADIOLOGY, LLC, A 
NEVADA LIMITED LIABILITY 
COMPANY; BRUCE A. KATUNA, M.D.; 
AND ROCKY MOUNTAIN 
NEURODIAGNOSTICS, LLC, A 
FOREIGN LIMITED LIABILITY 
COMPANY; 

Petitioners, 
vs. 

THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF NEVADA, 
IN AND FOR THE COUNTY OF 
CLARK; AND THE HONORABLE 
JERRY A. WIESE, DISTRICT JUDGE, 

Respondents, 
and 

REPUBLIC SILVER STATE DISPOSAL, 
INC.; ANDREW M. CASH, M.D.; 
ANDREW M. CASH, M.D., P.C., A/K/A 
ANDREW MILLER CASH, M.D., P.C.; 
DESERT INSTITUTE OF SPINE CARE, 
LLC, A NEVADA LIMITED LIABILITY 
COMPANY; DANIELLE MILLER, A/KJA 
DANIELLE SHOPSHIRE; AND 
NEUROMONITORING ASSOCIATES, 

Real Parties in Interest. 

ORDER GRANTING MOTION 

Real parties in interest Andrew M. Cash, M.D.; Andrew M. 

Cash, M.D., P.C. a.k.a Andrew Miller Cash, M.D., P.C.; and Desert 

Institute of Spine Care, LLC, hai7e filed a motion to join petitioners James 

D. Balodimas, M.D.; and James D. Balodimas, M.D. P.C.'s petition for a 

writ of mandamus, stating that they adopt the arguments for the relief 

SUPREME COURT 

OF 

NEVADA 
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sought, the facts and procedural history necessary to understand the 

issues presented by the petition, the issue presented, the reasons why the 

court should hear the issue, and the reasons why the writ should issue 

including the points and legal authorities. Cause appearing, the motion is 

granted. The clerk of this court shall amend the• caption to remove 

Andrew M. Cash, M.D.; Andrew M. Cash, M.D., P.C. a.k.a Andrew Miller 

Cash, M.D., P.C.; and Desert Institute of Spine Care, LLC, as real parties 

in interest and include them as petitioners. 

It is so ORDERED. 

IA2-A. riA-17  , C.J. 

cc: Olson, Cannon, Gormley, Angulo & Stoberski 
John H. Cotton & Associates, Ltd. 
Mandelbaum, Ellerton & Associates 
Lauria Tokunaga Gates & Linn, LLP/Las Vegas 
Barron & Pruitt, LLP 
Laxalt & Nomura, Ltd./Las Vegas 
Carroll, Kelly, Trotter, Franzen, McKenna & Peabody 

SUPREME COURT 

OF 

NEVADA 
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I. INTRODUCTION 

There is no valid legal basis to allow Republic to pursue a claim for 

contribution in this case.  Nevada law is clear:  there is NO claim for contribution 

by a settling tortfeasor unless the tortfeasor “extinguishes” the liability of the non-

settling alleged tortfeasor.  Here the fire had already been put out.  Republic 

pouring water over the ashes does not constitute “extinguishing” the claims Ms. 

Gonzales had against the medical defendants.  It was an abuse of discretion for the 

District Court to find the settlement between Republic and Ms. Gonzales to have 

“extinguished” any liability as to the Petitioners, and to deny Dr. Balodimas’s 

motion for judgment on the pleadings.  Republic has no justifiable claim for 

contribution in this case and the District Court should be directed to dismiss the 

baseless claims. 

II. DISCUSSION 

As a preliminary matter, Republic in its answering brief goes to great lengths 

to confuse the issue before the Court.  The issue is NOT, “Did Republic comply 

with the statute of limitations on filing its claim for contribution within the time 

frame for NRS 41A.097.”  While Petitioners believe that Saylor is a misapplication 

of Nevada law on statutes of limitations for medical malpractice cases, and would 

welcome this Court to reconsider that issue, the issue here is:  “Did Repbulic 

extinguish any claims through its release/settlement agreement with Marie 

Gonzales because Ms. Gonzales did not have any claims to release due to the 
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expiration of the statute of limitations on such claims?”   Republic clearly is aware 

of the weakness of its position as barely any mention is made of this issue in its 

brief.  Instead, Republic spends most of its brief on arguing a “straw man” issue on 

its own statute of limitations.   

A. Republic did not extinguish any claims against Dr. Balodimas and 

therefore, has no viable claim for contribution against him or his 

corporation. 

 

 Nevada law is clear and unambiguous.  There is no claim for contribution 

by a settling tortfeasor against a non-settling tortfeasor unless the settling 

tortfeasor extinguishes the liability of the non-settling tortfeasor by the settlement.  

NRS 17.225(3); Doctors Company v. Vincent, 120 Nev. 644, 98 P.3d. 681 (2004) 

(Emphasis added).  When a statute is clear on its face, courts will not look beyond 

the statute’s plain language.  Washoe Med. Center v. Second Judicial Dist. Court, 

122 Nev. 1298, 1302, 148 P.3d. 790, 792-793 (2006).  There is nothing ambiguous 

about the fact that a settling tortfeasor does not have a claim for contribution unless 

it extinguishes liability of a non-settling tortfeasor by its settlement.    

 In this case, Republic did not extinguish the liability of the Balodimas 

Defendants by its settlement because there was no liability to extinguish.  The 

statute of limitations as to Marie Gonzalez’s claims against the medical defendants 

had expired prior to her entering into the agreement with Republic.  Therefore, 

there were no claims to extinguish, because they had already been extinguished by 

operation of law, not by her settlement with Republic.   
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 NRS 17.285 also presupposes a “common liability.”  NRS 17.285.  In this 

case, there was no “common liability” between Republic and the medical 

defendants.  It is clear from the language itself that “common liability” to the 

injured person is required for a contribution claim.  Lutz v. Boltz, 100 A.2d. 647, 

1593 Del. Super. LEXIS 83, 48 Del. 197(1953).  There is no right to contribution 

unless the injured person has a possible remedy against two or more persons.  A 

contrary ruling would render [a contribution defendant] liable indirectly for a claim 

upon which he may not be held liable directly.  Id.  The Uniform Contribution 

Among Tortfeasors Act permits contribution among all tort-feasors whom the 

injured person could hold liable jointly and severally for the same damage or injury 

to his person or property.  Id.  In short, it is joint or several liability, rather than 

joint or concurring negligence, which determines the right of contribution.  Id.  

(Emphasis in original).  

 This is exactly the situation here.  At the time of the release/settlement with 

Republic, the injured Plaintiff had no cause of action or claim available to her 

against the medical defendants.  To hold the medical defendants liable now, after 

the statute of limitations had run on Ms. Gonzales’s claims would be to hold them 

liable for something for which they could not be held liable directly.    

 In fact, by its terms, the Republic-Hatcher/Gonzales release did not 

extinguish the liability of the contribution Defendants:   
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“As a part of their settlement and their mutual consideration stated above, 

this SETTLEMENT AGREEMENT…shall discharge and extinguish all 

claims or liabilities, including those for ‘economic’ and ‘noneconomic’ 

damages as set forth in NRS ch. 41A [Marie Gonzales] may possess against 

any of her medical treatment providers for injuries she alleges to have 

sustained in the described incident of January 14, 2012.”  See Respondents’s 

Response Brief, page 8.  (Emphasis Added).   

 

 Thus, even by the terms of the agreement itself, Ms. Gonzales was only 

releasing “claims or liabilities” she may have had pursuant to NRS 41A.  At the 

time of the release, she did not have any such claims because NRS 41A.097 (which 

governed the alleged “released claims” in the agreement itself) had already 

extinguished such claims.  The District Court abused its discretion in finding that 

this release extinguished claims that were already extinguished by operation of law 

pursuant to NRS 41A.097.  There is no question that Ms. Gonzales had no claims 

pursuant to NRS 41A at the time she entered the release with Republic in July of 

2015 and therefore, nothing was extinguished
1
 at the time of her settlement with 

Republic.   

B. A settlement agreement is a contract, and Republic could not take 

more rights than Ms. Gonzales had at the time of the contract. 

 Because a settlement agreement is a contract, its construction and 

enforcement are governed by principles of contract.  May v. Anderson, 121 Nev. 

668, 672, 119 P.3d. 1254, 1257 (2005).  In this case, Ms. Gonzales and Republic 

                                           
1
 Black’s Law Dictionary defines “extinguish” as “To bring or put an end to” 

Black’s Law Dictionary 6
th

 Edition (1991).  Here no claim was filed against the 

medical defendants, and any potential claim by Ms. Gonzales against them was 

“put to end” by the expiration of the statute of limitations.   
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entered into a settlement agreement/contract to resolve her claims for injuries 

relating to Republic Service’s truck/employee crashing into her giving rise to the 

medical care.  At the time the settlement agreement was reached, the statute of 

limitations had expired on Ms. Gonzales’s claims against the health care providers 

for any claims of malpractice.  When she agreed to release her claims, Ms. 

Gonzales had nothing to release or give up as to her claims against the medical 

providers.  Operation of law had already extinguished any claims she may have 

had.   

 The settlement agreement between Ms. Gonzales and Republic was reached 

on July 6, 2015.  The alleged date of injury occurred on January 29, 2012 and 

February 12, 2013 (as to these Petitioners). According to Republic’s complaint, 

Ms. Gonzales was made aware of the alleged malpractice on June 7, 2013 by her 

subsequent treating doctors.  Ms. Gonzales had counsel representing her for the 

Republic case, and did not file until September 13, 2013.  Clearly, she was on 

inquiry notice of a potential cause of action against the medical providers as of 

September 13, 2013 (and even earlier as alleged by Republic in the complaint in 

this matter) when she filed her complaint through counsel.   

 Had Ms. Gonzales filed a complaint against the medical defendants on July 

5, 2015 (the day before she settled with Republic); her complaint would have been 

dismissed as the case had expired under the statute of limitations.  So on July 6, 

2015, when she settled with Republic, she had nothing she could release or give up 
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as to the medical defendants, because she had no claim at that point.  It is a pure 

legal fiction to allow Ms. Gonzales to purportedly “release” claims she did not 

have in a settlement agreement to allow another party to pursue those same claims, 

when had she brought the claims herself, they would have been immediately 

dismissed.   Republic should take the claims as it received them in its agreement 

with Ms. Gonzales.   

 This is no different than if Republic had tried to convey its ownership 

interest in the Wynn Hotel in exchange for a dismissal of the claims against it.  If 

Republic had no interest in the Wynn Hotel, it could not convey anything to Ms. 

Gonzales.  Ms. Gonzales had no viable claims against Dr. Balodimas at the time of 

her settlement with Republic, and therefore, could not “release” her claims as part 

of a settlement and there was not (nor could there be) any “common liability” 

between Dr. Balodimas and Republic.   

 If the Court were to find Republic has a viable contribution claim under 

these circumstances, Ms. Gonzales could theoretically have revived her 

extinguished claims for malpractice through her settlement contract with Republic. 

For example, assume Republic had settled with Ms. Gonzales for $1,750,000 

instead of $2,000,000 and also assigned to Ms. Gonzales its contribution rights 

against the medical Defendants.   In such a case, Ms. Gonzales, who started 

settlement negotiations with no viable claim against the medical defendants 
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because the statute of limitations had expired, would suddenly have Republic’s 

contribution claims to assert against the providers.   

 Essentially, if the Court finds Republic to have a valid contribution claim 

under these circumstances, parties could “resurrect” claims that had already been 

extinguished by the statute of limitations through an agreement in which the 

medical defendants were not parties or participants and in a case in which none of 

them were named as parties.  In fact, from the medical providers’ perspective in 

this case, that is exactly what has happened here—claims against them expired 

under the statute of limitations, and they now have to defend them anyway because 

of a contract between two unrelated parties in an unrelated case years after the 

fact
2
. 

// 

// 

// 

// 

// 

 

                                           
2
 Again, not only did Republic not extinguish any claims in this matter at the time 

of its settlement with Ms. Gonzales, but Republic did not file this claim within the 

statute of repose for Ms. Gonzales’s claims against the medical defendants.  That 

issue is not before this Court at this time and has not been briefed.  Petitioners 

reserve all rights to brief that issue and revisit the Saylor decision with this Court if 

necessary.   
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III. CONCLUSION 

  For the reasons stated above and for the reasons set forth in the Petition for 

Writ of Mandamus, this Petition should be granted and the District Court directed 

to enter an order dismissing all claims against Dr. Balodimas and his corporation.    

Dated this 24
th

 day of April 2017. 

JOHN H. COTTON & ASSOCIATES 

By: /s/Michael D. Navratil  

John H. Cotton, Esq. 

Nevada Bar No. 5268 

Michael D. Navratil, Esq. 

Nevada Bar No. 7460 

7900 W. Sahara Avenue, Suite 200 

Las Vegas, Nevada 89117 

Attorneys for Petitioners  
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I. INTRODUCTION 

Real Parties in Interest, Bruce A. Katuna, M.D. and Rocky Mountain 

Neurodiagnostics, LLC ("Katuna"), by and through their attorneys of record, 

OLSON, CANNON, GORMLEY, ANGULO & STOBERSKI, hereby 

respectfully submit this Joinder to Petitioners James D. Balodimas, M.D. and 

James D. Balodimas, M.D., P.C.'s Response to Answer for Writ of Mandamus. 

By way of this Joinder, Katuna wishes to submit a recent unpublished 

decision to the Court for review that is pertinent to this matter. Discount Tire 

Co. of Nevada, Inc. v. Fisher Sand & Gravel, Co., No. 69103 (Nev. filed Apr. 

17, 2017) (unpublished disposition). APP1-8. This case may be cited for its 

persuasive value and was published after January 1, 2016. NRAP 36(c)(3). 

This case distinguishes between joint and successive tortfeasors, which 

Katuna submits to the Court affects the contribution statutes with regards 

to medical providers and subsequent alleged malpractice. 

II. DISCUSSION 

A. 	Joint vs. Successive Tortfeasors 

In Discount Tire Co. of Nevada, Inc. v. Fisher Sand & Gravel, Co., the 

Court analyzed joint and successive tortfeasors and offered a clear definition for 

1 
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each term. The case explained the definition of "joint tortfeasors" as "[t]wo or 

more tortfeasors who contributed to the claimant's injury and who may be 

joined as defendants in the same lawsuit." Id., citing Black's Law Dictionary 

(10th ed. 2014). The Court further relied upon the explanation that "joint 

tortfeasors act negligently - either in voluntary, intentional concert, or 

separately and independently - to produce a single indivisible injury." Id., 

citing 74 Am. Jur 2d Torts § 64 (2012) (emphasis in original). 

On the other hand, "successive tortfeasors must produce acts 'differing 

in time and place of commission as well as in nature, [causing] two separate 

injuries [that] gave rise to two distinct causes of action'." Id., citing Hansen v. 

Collett, 79 Nev. 159, 167, 380 P.2d 201, 305 (1963) (emphasis in original). 

The case again relied upon the definition of "successive tortfeasors" as 

"[t]wo or more tortfeasors whose negligence occurs at different times and 

causes different injuries to the same third party." Id., citing Black's Law 

Dictionary (10th ed. 2014) (emphasis in original). 

The unpublished decision discusses contribution among joint tortfeasors 

and in the context of both contribution and equitable indemnity; however, the 

definitions of joint and successive tortfeasors are persuasive as to the issues in 

2 
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this case. 

B. 	There Is No Right to Contribution Among Successive 
Tortfeasors 

The distinction between joint and successive tortfeasors becomes 

pertinent in the context of contribution claims. Contribution among tortfeasors 

is a creation of statute. Statutes in derogation of the common law are strictly 

construed. Orr Ditch & Water Co. v. Justice Court of Reno Tp., Washoe County, 

64 Nev. 138, 162, 178 P.2d 558, 570 (1947). 

NRS 17.225 provides: 

1. 	Except as otherwise provided in this section and NRS 17.235 to 
17.305, inclusive, where two or more persons become jointly or 
severally liable in tort for the same injury to person or property 
or for the same wrongful death, there is a right of contribution 
among them even though judgment has not been recovered 
against all or any of them. 

The statute, by its plain language, comports with the definitions given to 

joint and successive tortfeasors. That is, the statute only applies to joint 

tortfeasors, or tortfeasors who have acted negligently to produce a single, 

indivisible injury. This is supported by the statute's language "where two or 

more persons become jointly or severally liable in tort for the same injury to 

person..." NRS 17.225(1) (emphasis added). Conversely, given the Court's 
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recent opinion, the statute does not apply to successive tortfeasors, or 

tortfeasors who cause different injuries at different times to a party. Given that 

successive tortfeasors cannot, by definition, cause the same injury, the 

contribution statute simply does not apply. 

This is further supported by caselaw interpreting NRS 17.225 where 

joint and several liability is examined. See Humphries v. Eighth Jud. Dist. Ct., 

129 Nev. Adv. Op. 85, 312 P.3d 484 (2013). Joint and several liability only 

applies to damages caused jointly by multiple tortfeasors. Id. at 488. NRS 

41.141 altered joint and several liability in derogation of the common law to 

provide that in a case alleging comparative negligence, each negligent party 

is severally liable, subject to certain exceptions.' The statute is typically 

interpreted as applying to co-tortfeasors causing the same injury. Id. 

This is further bolstered by the NRS 41A statutory framework, 

specifically because NRS 41A.045 abrogates joint and several liability and 

provides that physicians can only be severally liable for the damages caused by 

them individually, never jointly. By definition and the current statutory 

'There are no exceptions that apply to medical malpractice. It should be noted 
that health care providers are specifically excluded from the exceptions to 
joint and several liability in subsection (d) for the concerted acts of 
defendants. 
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framework of NRS 17.225, NRS 41.141 and NRS 41A.045, Republic and 

Katuna were not and are not joint tortfeasors, they could never be held jointly 

liable for plaintiff's injuries. Indeed, any subsequent alleged malpractice would 

have caused a separate, distinct, and successive injury, and not the "same 

injury" required by Nevada's contribution statute. 

Based upon this recent clarification offered by the Court, Katuna submits 

that the Court should examine whether Nevada's contribution statutes even 

apply to successive tortfeasors, especially in the context of subsequent alleged 

medical malpractice. By doing so, the Court can conclude that excluding 

successive tortfeasor physicians, who have allegedly caused a separate and 

distinct injury, is supported by the common law principle that an initial 

tortfeasor is liable for the reasonably foreseeable consequences of his tortious 

act. Hansen v. Collett, 79 Nev. 159, 174, 380 P.2d 301, 309. This result is 

further supported by the principle that a plaintiff has a right to elect the 

tortfeasor he will proceed against. Humphries at 487. Finally, this conclusion is 

supported by decisions from sister jurisdictions and their interpretation of their 

own contribution statutes. 

For instance, in City of College Park v. Fortenberry, 271 Ga.App. 446, 

5 

JA 1042



609 S.E.2d 763 (2005), the court examined whether their contribution statute 

applied to successive treating physician tortfeasors. The court held: 

As a subsequent tortfeasor, of course, Fortenberry would have no right to 
contribution from the City, since he did not cause the earlier harm to the 
plaintiff and cannot be held liable for it. Phillips v. Tel/is, 181 Ga.App. 
449, 451, 352 S.E.2d 630 (1987)...[W]e hold that the City has no right of 
contribution against Fortenberry. See United States Lines v. United 
States, 470 F.2d 487, 491-492 (5th Cir.1972) (barring contribution action 
against subsequently negligent treating physician on ground that 
defendants are not joint tortfeasors). 

Id. at 450, 766. 

Similarly, in J.B. Hunt Transport, Inc. v. Forrest General Hosp., 34 

So.3d 1171 (Miss. 2010), the court discussed contribution from a successive 

treating physician. The court held that the contribution statute only provided 

for contribution among joint tortfeasors, not among successive and distinct 

tortfeasors. Id. Subsequent malpractice from a treating physician was 

considered a successive and distinct tort. 

Likewise, the court in Gibson v. City of St. Louis, 349 S.W.3d 460 (App. 

Ct. E.D. Mo. 2011), explored this rationale further. It held that "[w]hen 

'separate torts result in both an original injury and an aggravation thereof, such 

as when a physician negligently treats the original injury, the successive 

tortfeasor, e.g., the physician, is not liable for the underlying injury and is only 
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responsible for the harm flowing from his own negligence.' Id. at 467, citing 

Walihan v. St. Louis--Clayton Orthopedic Grp., Inc., 849 S.W.2d 177, 180 

(Mo.App.1993). See also State ex rel. Baldwin v. Gaertner, 613 S.W.2d 638, 

640 (Mo. banc 1981)). 

It has been aptly stated that: "An initial tortfeasor and a subsequently 

negligent physician act independently of each other; their several wrongs were 

committed at different times; and the tort of each, being several when 

committed did not become joint [merely] because its consequences united with 

the consequences of another. Id. (internal citations omitted), citing State ex rel. 

Normandy Orthopedics, Inc. v. Crandall, 581 S.W.2d 829, 831 n. 1 (Mo. banc 

1979). "Mlle initial tortfeasor and the subsequently negligent physician are 

not joint tort-feasors." Id. In Gibson, the City's negligence caused plaintiffs 

injuries from the accident and the medical malpractice defendants 

subsequently caused plaintiffs injury from the negligent rotation of the 

femur. The court determined this was not the "same injury", and the City 

could not seek contribution from the physician. Id. 

These sister jurisdictions' definitions of successive tortfeasors and the 

inapplicability of contribution between initial and successive tortfeasors, the 
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collective statutory framework of NRS 17.225, NRS 41.141, and NRS 

41A.045, and the recent unpublished decision defining joint and successive 

tortfeasors all lead to the conclusion that subsequent treating physicians are 

successive tortfeasors in Nevada. Treating physicians are not subject to joint 

liability. Therefore, in accordance with the common law principle, any 

subsequent malpractice by a successive tortfeasor is due to the original 

tortfeasor's actions and would be a separate and distinct injury. Because alleged 

subsequent malpractice would cause a separate and distinct injury, the injuries 

the result from that alleged malpractice cannot be considered the same injury as 

required by NRS 17.225. Therefore, Nevada's contribution statute does not 

apply.2  

III. CONCLUSION 

Based upon the foregoing, Katuna requests the Court to analyze the 

recent unpublished decision in Discount Tire Co. of Nevada v. Fisher Sand & 

'Jurisdictions that have held otherwise either have pure comparative fault 
statutes, or their contribution statutes expressly apply to joint and successive 
tortfeasors. See, e.g., Cramer v. Starr, 240 Ariz. 4 (2016) (holding that the 
Uniform Contribution Among Tortfeasors Act allows a jury to apportion fault 
between the driver causing collision and treating physicians subsequently 
committing malpractice); see also Evans v. Tabernacle No. 1 God's Church of 
Holiness in Christ, 283 Ill.App.3d 101 (1996) (holding that Illinois' 
contribution act applies to joint, concurrent and successive tortfeasors). 
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Katuna submits that the contribution statute must be strictly construed, and 

based upon that strict construction, excludes successive tortfeasors. Therefore, 

no action for contribution against Katuna may lie. 

DATED this  I>   day of May, 2017. 

OLSON, CANNON, GORMLEY 
ANGULQ-8CSTOBERSKI 

By 	 
JAWS R. 	ESQ. 

evada i3ar No. 000116 
MAX E. CORRICK, II 
Nevada Bar No. 006609 
STEPHANIE M. ZINNA, ESQ. 
Nevada Bar No. 011488 
9950 West Cheyenne Avenue 
Las Vegas, NV 89129 
Attorneys for Real Parties In Interest 
Bruce A. Katuna, M.D. and 
Rocky Mountain Neurodiagnostics, LLC 
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VERIFICATION  

Under penalty of perjury, the undersigned declares that he is the attorney 

of record for Real Party in Interest Katuna named in the foregoing Petition and 

knows the contents thereof; that the pleading is true of his own knowledge, 

except as to those matters stated on information and belief, and that as such 

matters he believes them to be true. This verification is made by the 

undersigned attorney pursuant to NRS 15.010, on the grounds that the matter 

stated, and relied upon, in the foregoing Petition are all contained in prior 

pleadings and other records of the District Court, true and correct copies of 

which have been attached to James D. Balodimas, M.D. and James D. 

Balodimas, M.D., P.C.'s Petition for Writ of Mandamus. 

DATED this  Vday of May, 2017. 

JAMES OLSON 

SUBSCRI#ED AND SWORN to before /  
me this  '4-   day of May, 2017 

IFI-C(f.nd for said 
County and State 

T 
STATE OF NEVA0A 

County of Clark 
CHERYL K. HARTLE 
Appt. No. 92-03013-1 

Appt. E 	Dec 3,2020 
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Nevada Bar No. 011488 
9950 West Cheyenne Avenue 
Las Vegas, NV 89129 
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No. 69103 

FL 1 

APR 1 4 2017 

0000 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

DISCOUNT TIRE COMPANY OF 
NEVADA, INC., A NEVADA 
CORPORATION; AND LIBERTY 
INSURANCE UNDERWRITERS, INC., 
AN ILLINOIS INSURANCE 
COMPANY, 
Appellants, 
vs. 
FISHER SAND & GRAVEL CO., A 
NORTH DAKOTA CORPORATION, 
Respondent. 

ORDER OF AFFIRMANCE 

This is an appeal from a district court order granting partial 

summary judgment, certified as final under NRCP 54(b), in an action 

seeking contribution and equitable indemnity. Eighth Judicial.  District 

Court, Clark County; Rob Bare, Judge. 

This matter stems from a vehicle accident that resulted in the 

deaths of two adults and injuries to their three minor children. The 

administratrix of the adults' estates (the Estate) and the guardian ad 

litem for the children (subject children) sued appellant Discount Tire 

Company of Nevada, Inc. (Discount Tire), and Discount Tire filed a 

separate suit against respondent Fisher Sand & Gravel Co. (Fisher), 

seeking contribution and equitable indemnity due to a failure toiii'aintain 

safety protocols. Subsequently, Discount Tire reached a settleMent 

agreement separately with the Estate and the subject children. Following 

Discount Tire's settlement agreements, Nevada Department of 
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Transportation, a nonparty to this appeal, filed a motion for summary 

judgment in this action, and Fisher joined the motion. The district court 

granted Fisher partial summary judgment.' Discount Tire now appeals, 

arguing that (1) it has perfected its contribution claim against Fisher 

pursuant to NRS 17.225(3) as a matter of law, and (2) it and Fisher share 

a special relationship to support its equitable indemnity claim.' We reject 

Discount Tire's arguments and affirm the district court's order granting 

Fisher partial summary judgment. 

Standard of review 

"Summary judgment is appropriate. . . when the pleadings 

and other evidence on file demonstrate that no genuine issue as to any 

material fact remains and that the moving party is entitled to a judgment 

as a matter of law." Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 

.1026, 1029 (2005) (internal quotation marks omitted). "[W]hen reviewing 

a motion for summary judgment, the evidence, and any reasonable 

inferences drawn from it, must be viewed in a light most favorable to the 

nonmoving party." Id. Still, "the nonmoving party . . . bears the burden to 

do more than simply show that there is some metaphysical doubt as to the 

operative facts," and "is not entitled to build a case on the gossamer 

'The parties are familiar with the material facts here; thus, we will 
not recount them further, except as necessary to reach our disposition. 

'The district court's order granting Fisher partial summary 
judgment was certified as final pursuant to NRCP 54(b) by separate order 
because the district court found that the resolution of the present matter 
before this court "could result in the complete dismissal of all of the 
pending proceedings against the parties that did not yet join in nor bring a 
Motion for Summary Judgment on their own behalf." 
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threads of whimsy, speculation, and conjecture." Id. at 732, 121 P.3d at 

1031 (internal quotation marks omitted). This court reviews a district 

court's order granting summary judgment de novo. Id. at 729, 121 P.3d at 

1029. 

The district court did not err in holding that Discount Tire failed to perfect 
its contribution claim against Fisher 

First, Discount Tire argues that NRS 17.225(3) 

unambiguously provides that the liability of a party from whom 

contribution is sought does not need .to be extinguished within the four 

corners of the settlement agreement. We disagree. 

This court reviews questions of statutory interpretation de 

novo. See Zohar v. Zbiegien, 130 Nev., Adv. Op. 74, 334 P.3d 402, 405 

(2014). This court must first determine whether the disputed statute is 

ambiguous. D.R. Horton, Inc. v. Eighth.  Judicial Dist. Court, 125 Nev. 

449, 456 215 P.3d 697, 702 (200).• If the statutory language is "facially 

clear," this court must give that language its plain meaning. Id 

Conversely, a statute is ambiguous if "it is susceptible to more than one 

reasonable interpretation." Id. If the statutory language is ambiguous, 

"this court will construe a statute by considering reason and public policy 

to determine legislative intent." Id. Additionally, this court will construe 

multiple legislative provisions as a whole. See id. at 456-57, 215 P.3d at 

702. 

"Contribution is a creature of statute . 	." Doctors Co. v, 

Vincent, 120 Nev. 644, 650, 98.  P.3d 681, 686 (2004). "Under the Nevada 

statutory formulation, the remedy of contribution allows one tortfeasor to 

extinguish joint liabilities through payment to the injured party, and then 

seek partial reimbursement from a joint tortfeasor for sums paid in excess 

of the settling or discharging tortfeasor's equitable share of the common 
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liability." Id. .at 651, 98 P.3d at 686. NRS 17.225(3) provides the right to 

contribution and states: 

A tortfeasor who enters into a settlement with a 
claimant is not entitled to recover contribution 
from another tortfeasor whose liability for the 
injury or wrongful death is not extinguished by the 
settlement nor in respect to any amount paid in a 
settlement which is in excess of what was 
reasonable. 

NRS 17.225(3) (emphasis added). 

We hold that NRS 17.225(3) is ambiguous as to whether the 

non-settling tortfeasor's liability must be extinguished (1) as a matter of 

law, or (2) by explicit terms within the settlement agreement. However, 

we have previously interpreted NRS 17.225(3) to require an examination 

of the settlement terms in determining whether a party's liability has been 

extinguished to perfect a contribution claim.3  See Doctors Co., 120 Nev. at 

652, 98 P.3d at 687 (providing that a settlement between an insurer and 

insured "by its terms, did not extinguish [the agent's] liability," and that 

"[the] omission [was] fatal to [the insurer's] potential contribution claim as 

a matter of law" (emphasis added)). Furthermore, this court noted that 

NRS 17.245(1)(a) supports such a requirement by providing that "a release 

given in good faith to one of two or more persons liable in tort for the same 

injury 'does not discharge any of the other tortfeasors from 

liability. . . unless its terms so provide." Id. at 653 n.16, 98 P.3d at 687 

n.16 (quoting NRS 17.245(1)(a)); see also State, Div. of Ins. v. State Farm 

'We note that NRS 17.225's legislative history does not provide 
meaningful guidance as to the extinguishment of a non-settling 
tortfeasor's liability to perfect a contribution claim. 
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Mut. Auto. Ins. Co., 116 Nev. 290, 295, 995 P.2d 482, 486 (2000) ("[W]hen 

the legislature enacts a statute, this court presumes that it does so with 

full knowledge of existing statutes relating to the same subject." (internal 

quotation marks omitted)). Lastly, because each case presents its own 

unique set of facts, allowing the liability of a party from whom 

contribution is sought to be extinguished as a matter of law would create 

uncertainty when seeking contribution claims. As such, we hold that the 

liability of a party from whom contribution is sought must be extinguished 

within the four corners of the settlement agreement. 

Here, Discount Tire's settlement -agreement with the subject 

children failed to perfect its contribution claim against Fisher.4  First, the 

settlement agreement contained neither specific nor general language 

relieving. Fisher of future claims or liabilities. Second, Discount Tire 

presented no evidence that the subject children waived any right to pursue 

Fisher for its alleged negligence due to this incident. Lastly, Discount Tire 

concedes "that no such express language appears in the settlement 

documents themselves." Thus, we conclude that no genuine issue of 

material fact remains regarding Discount Tire's unperfected contribution 

claim against Fisher, and the district court did not err in concluding that 

"Discount [Tire] did not properly perfect its contribution claims in order to 

seek such relief from Fisher."5  

4Discount Tire argues, and Fisher does not dispute, that the statute 
of limitations for the Estate's claims against Fisher has run. Thus, any 
risk of future claims against Fisher would stem from the claim's brought 
on behalf of the subject children. 

5Both parties also dispute whether (1) Fisher's liability has been 
extinguished as a matter of law because the statute of limitations for the 

continued on next page . . . 
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The district court did not err in dismissing Discount Tire's equitable 
indemnity claim 

Second, Discount Tire argues that it and Fisher share a 

special relationship, and thus, the district court erred in dismissing its 

equitable indemnity claim. We disagree. 

"Equitable indemnity, which allows a defendant to seek 

recovery from other potential tortfeasors, is generally available to remedy 

the situation in which the defendant, who has committed no independent 

wrong, is held liable for the loss of a plaintiff caused by another party." 

Pack v. LaTourette, 128 Nev. 264, 268, 277 P.3d 1246, 1248-49 (2012) 

(internal quotation marks omitted). A. claimant seeking equitable 

indemnity must plead and prove, inter alia, that there exists "some nexus 

or relationship between the indemnitee and indemnitor." Rodriguez v. 

Primadonna Co., 125 Nev. 578, 590, 216 P.3d 793, 802 (2009). In 

particular, "there must be a preexisting legal relation between them, or 

some duty on the part of the primary tortfeasor to protect the secondary 

tortfeasor." Pack, 128 Nev. at 268, 277 P.3d at 1249. 

Estate's claim has expired, (2) claim preclusion prevents the subject 
children from bringing subsequent claims against Fisher, and (3) Discount 
Tire paid in excess of its equitable share pursuant to NRS 17.225(2). 
Because we hold that Discount Tire's settlement agreement with the 
subject children failed to perfect its contribution claim against Fisher, we 
decline to address these arguments. See First Nat'l Bank of Nev. v. Ron 
Rudin Realty Co., 97 Nev. 20, 24, 623 P.2d 558, 560 (1981) ("In that our 
determination of the first issue is dispositive of this case, we do not reach 
the second issue."). 
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As an initial matter, we hold that Discount Tire and Fisher 

are joint tortfeasors, and not successive tortfeasors. Compare Joint 

Tortfeasors, Black's Law Dictionary (10th ed. 2014) (defining joint 

tortfeasors as "[t]wo or more tortfeasors who contributed to the claimant's 

injury and Who may be joined as defendants in the same lawsuit"), and 74 

Am. Jur. 2d Torts § 64 (2012) (providing that "joint tortfeasors act 

negligently—either in voluntary, intentional concert, or separately and 

independently—to produce a single indivisible injury" (emphases added)), 

with Hansen v. Collett, 79 Nev. 159, 167, 380 P.2d 301, 305 (1963) 

(providing that successive tortfeasors must produce acts "differing in time 

and place of commission as well as in nature, [causing] two separate 

injuries [that] gave rise to two distinct causes of action" (emphasis added)), 

and Successive Tort feasors, Black's Law Dictionary (10th ed. 2014) 

(defining successive tortfeasors as "[t]wo or more tortfeasors whose 

negligence occurs at different times and causes different injuries to the 

same third party" (emphasis added)). The parties do not dispute that 

there was one, indivisible injury suffered by the family. Therefore, 

Discount Tire must plead and prove that it shared a special relationship 

with Fisher. 

We further hold that Fisher neither had a preexisting legal 

relationship with Discount Tire, nor a duty to protect Discount Tire's 

interests. In particular, Discount Tire cites to no authority in support of 

its proposition that a highway construction company shares a special 

relationship with everyone who is "relying on the safety of those 

highways." Thus, we conclude that no genuine issues of material fact exist 

regarding the district court's conclusion that Discount Tire did not have 
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privity or a special relationship with Fisher to support an equitable 

indemnity claim. 6  Therefore we, 

ORDER the judgment of the district court AFFIRMED. 

J. 

 

Hardesty 

Parraguirre 

A 	% 

Stiglich 

    

   

, J. 

, J. 

   

   

cc: 	Hon. Rob Bare, District Judge 
Craig A. Hoppe, Settlement Judge 
Carraway & Associates 
Hutchison & Steffen, LLC 
Kravitz, Schnitzer & Johnson, Chtd. 
Eighth District Court Clerk 

    

      

6Discount Tire also argues that (1) even if it and Fisher do not share 
a special relationship, such a requirement only applies to joint tortfeasors; 
(2) it and Fisher are successive tortfeasors, not joint tortfeasors; and (3) 
Nevada caselaw has not applied the equitable indemnification doctrine to 
successive tortfeasors, and thus, this court should extend the doctrine of 
equitable indemnity to successive tortfeasors without requiring a special 
relationship. However, because we hold that Discount Tire and Fisher are 
joint tortfeasors, and not successive tortfeasors, we need not reach these 
arguments. See First Nat'l Bank of Nev., 97 Nev. at 24, 623 P.2d at 560. 
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JAMES D BALODIMAS, M.D.; AND 
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COMPANY; ANDREW M. CASH, M.D.; 
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ANDREW MILLER CASH, M.D., P.C.; 
DESERT INSTITUTE OF SPINE CARE, 
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COMPANY, 
Petitioners, 
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ORDER DENYING PETITION AND DISSOLVING STAY 

This is an original petition for a writ of mandamus challenging 

a district court order denying a motion for summary judgment on the 

pleadings in a personal injury action involving a claim for contribution. 
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"A writ of mandamus is available to compel the performance of 

an act that the law requires . . or to control an arbitrary or capricious 

exercise of discretion." Inel Game Tech., Inc. v. Second Judicial Dist. Court, 

124 Nev. 193, 197, 179 P.3d 556, 558 (2008). "[T]he decision to entertain 

such a petition is addressed to our sole discretion," Moseley v. Eighth 

Judicial District Court, 124 Nev. 654, 658, 188 P.3d 1136, 1140 (2008), and 

the petitioner bears the burden of demonstrating that extraordinary relief 

is warranted, see Manuela H. v. Eighth Judicial District Court, 132 Nev., 

Adv. Op. 1, 365 P.3d 497, 501 (2016). Writ relief is not available when there 

is an adequate and speedy remedy in the ordinary course of the law, and 

(C an appeal from the final judgment typically constitutes an adequate and 

speedy legal remedy." Int? Game Tech., 124 Nev. at 197, 179 P.3d at 558; 

see also NRS 34.170. 

Petitioners fail to demonstrate that an appeal from the final 

judgment would not be an adequate remedy.' Even if writ relief were 

available, petitioners do not meet their burden of demonstrating that 

extraordinary relief is warranted. Petitioners aver that the district court 

clearly erred by failing to dismiss Republic Silver State Disposal's 

contribution claim pursuant to NRS 41A.097 and NRS 17.225(3), arguing 

that any underlying medical malpractice claims against them expired 

before Republic entered into a settlement agreement extinguishing their 

liability. However, NRS 17.285(4)(a) provides a one-year statute of 

limitations for contribution after settlement with a claimant, and this court 

has held that a contribution claim under NRS 17.285 can be brought 

'We have also considered Dr. Bruce A. Katuna and Rocky Mountain 

Neurodiagnostics, LLC's argument regarding joint and successive 

tortfeasors, and we conclude that extraordinary relief is unwarranted. 
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notwithstanding the expiration of an underlying medical malpractice claim 

against the nonsettling tortfeasor under NRS 41A.097. See Saylor v. 

Arcotta, 126 Nev. 92, 96, 225 P.3d 1276, 1279 (2010). Further, while NRS 

17.225(3) provides that a settling tortfeasor may not recover contribution if 

the nonsettling tortfeasor's "liability for the injury. . . is not extinguished 

by the settlement," this language could be read to only bar contribution 

recovery if the nonsettling tortfeasor remains liable after the settlement. 

Because Republic's contribution claim was brought within one year of the 

settlement agreement, we are not convinced that the district clearly erred 

by refusing to dismiss Republic's claim. Therefore, we 

ORDER the petition DENIED and dissolve the May 31, 2017 

stay order. 

Gibbons 

cc: Hon. Jerry A. Wiese, District Judge 
Olson, Cannon, Gormley, Angulo & Stoberski 
John H. Cotton & Associates, Ltd. 
Carroll, Kelly, Trotter, Franzen, McKenna & Peabody 
Mandelbaum, Ellerton & Associates 
Lauria Tokunaga Gates & Linn, LLP/Las Vegas 
Barron & Pruitt, LLP 
Laxalt & Nomura, Ltd./Las Vegas 
Eighth District Court Clerk 
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