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DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

REPUBLIC SILVER STATE  ) 
DISPOSAL, INC.,        ) 
                       ) 
           Plaintiff,  )   CASE NO. A738123       
                       )   DEPT. NO. XXX 
vs.              ) 

   ) 
                       ) 
ANDREW M. CASH, M.D.,  ) 
                       ) 
           Defendant.  ) 
_______________________) 
 

 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND  

MOTIONS IN LIMINE  

BEFORE THE HONORABLE JERRY A. WIESE, II  

MONDAY, MARCH 11, 2019 

                   AT 2:30 P.M.                   

LAS VEGAS, NEVADA 

 

 

 

 

REPORTED BY:  KIMBERLY A. FARKAS, NV CCR No. 741 

Kimberly A. Farkas, RPR, CRR
(702) 671-3633 • realtimetrialslv@gmail.com
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APPEARANCES: 

 

For the Plaintiff: 

 

DAVID BARRON, ESQ. 
Barron & Pruitt, LLP 
3980 W. Ann Road 
Las Vegas, Nevada 89031  

          (702) 870-3940 
          dbarron@lvnvlaw.com 
 

 

For the Defendants: 

 

HEATHER S. HALL, ESQ. 
ROBERT McBRIDE, ESQ. 
Carroll, Kelly, Trotter, Franzen,  

          McKenna & Peabody 
8329 W. Sunset Road #260 
Las Vegas, Nevada 89113  

          (702 792-5855 
          hshall@cktfmlaw.com 
 

 

For Physicians Casualty Risk Retention Group: 

 

STEPHANIE ZINNA, ESQ. 
Olson, Cannon, Gormley, Angulo & Stoberski 
9950 W. Cheyenne Ave. 
Las Vegas, Nevada 89129 
(702) 384-4012 
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LAS VEGAS, NEVADA, MONDAY, MARCH 11, 2019 

 

P R O C E E D I N G S 

* * * * * * * 

 

THE COURT:  A738123.  Republic Silver State

State v. Cash.  I got a whole bunch of stuff.  I just

actually got something handed to me as I got back, a

motion to intervene from Physicians Casualty Risk

Retention Group.  That's a little late; right?

MS. ZINNA:  Your Honor, Stephanie Zinna, on

behalf of Physicians Casualty Retention Risk Group.

Yes, we just got retained by them to come in as

coverage counsel.  I believe Friday we got the

go-ahead.  And today was the best day I could do,

working over the weekend on it.  Your ruling from the

6th is what triggered the need for this.

THE COURT:  And if I allow this, you

anticipate that that would move our trial date,

obviously, that's scheduled for next week?

MS. ZINNA:  The quicker you can hear it, the

quicker I can get what I need to get on file, but, yes,

we might be having to ask you to push some things out.

THE COURT:  Mr. Barron, what do you think

about staying this and letting the Supreme Court give

Kimberly A. Farkas, RPR, CRR
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us some guidance?

MR. BARRON:  I think it's a terrible idea.

THE COURT:  I figured.

MR. BARRON:  And I'll tell you -- and I'm

only half in jest.  Last time we saw you, and I know

we're seeing you way too much, you said that this is

eventually going to be resolved by the Supreme Court in

some fashion.  It's an appealable issue.  We got a

trial coming up next week.  It may be obviated.  How do

I know what's gonna happen in that trial?  But, for

sure, there's going to be a record.  And I think as an

appealable issue -- that's what happened to us last

time around, frankly.  When the writ was taken, the

Supreme Court said, look, we've got law on this, and

this is something you should probably bring after trial

as an appeal if you need to.

THE COURT:  But we don't have law on this

issue.

MR. BARRON:  We sure don't.  And that was one

of the things that I wanted to raise with you.  You got

an order.  And, frankly, I signed off on it, and then I

thought, you know what, that's not really the order

that I think you gave from the bench.

THE COURT:  I haven't seen it.  Did I sign it

yet?

Kimberly A. Farkas, RPR, CRR
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MR. BARRON:  No.  I hope you haven't because

I've got another one I'd like you to look at anyway.

And it was pretty clear --

THE COURT:  Give me a second.

MS. HALL:  I have a signed copy, but it's not

the original signatures.  It's got my signature and

David Barrons' signature.

THE COURT:  Let me take a look at it.

MS. HALL:  Sure.  May I approach, Your Honor?

THE COURT:  Yeah.

MR. BARRON:  Well, for some reason, I brought

the wrong order.

MS. HALL:  So what happened is on Thursday,

because I am not trying to delay this trial and this

issue any longer than needs to be, I went ahead and

prepared a draft order.  I sent it over to Mr. Barron

on Thursday, I believe, or Wednesday, and he had a

change.  I made that change.  He approved it.  He

signed off on it.

And then when I sent it down for Your Honor's

signature, I also served a courtesy copy of my

forthcoming motion for a stay on order shortening time

on Mr. Barron.  And then I received an email some hours

later that he no longer believed my order was accurate.

THE COURT:  Could you forward me a copy of

Kimberly A. Farkas, RPR, CRR
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this in Word?

MS. HALL:  Yes.

MR. BARRON:  And I have an alternative.

THE COURT:  What's your alternative?

MR. BARRON:  I think you were trying to

express something that's not in that order.  That was

the concern that I had.

THE COURT:  Well, I want to give the Supreme

Court a little bit more guidance than what's in this

order.  Because my real challenge is trying to apply

all parts of the professional negligence statutes.  And

I think, based on the facts and circumstances as they

are and because this is a subrogation claim and the

injured party is not the plaintiff, I think that

precludes me from applying certain portions of certain

professional negligence statutes.  And if the Supreme

Court gives me guidance and says, no, this is how you

apply them, I'm fine with that.  But I don't see how I

can apply, especially the second part of 42.021,

because the plaintiff doesn't get any benefit from the

42.021 application when the plaintiff is not the party

that has benefited from insurance proceeds.  That's my

biggest concern in applying any of them.  Because if I

can't apply 42.021, how do I apply 41A.035 and some of

the other ones.
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And I want to make sure that the Supreme

Court gives me the guidance that I need.  If they

remand it back to me and tell me to do the trial, I'm

fine with that.  They just need to give me some

guidance how to apply the statute in the specific facts

of this case.

So I'm inclined at this point to -- here's

the problem.  I can't grant the stay until there's a

writ filed.  And I'll tell you why I don't do that.

Because -- and you may or may not have been at the med

mal sweep that this happened, but I had a party who

asked me at one med mal sweep to stay the litigation

because a writ was being filed.  And then six months

later, the writ had still not been filed and we're that

much closer to the three-year rule and the five-year

rule expiring.  So I kind of made it my policy after

that to not grant a stay until there's a writ filed.

So what I would probably do in this case

would be to reserve ruling on that motion until you

notify me that the writ is filed and show me some proof

that the writ has been filed.  And then I will probably

grant the stay.  Because I don't think it's fair to

either side to make you do anything in the interim

while we're waiting for the Supreme Court to tell me

how these statutes are going to be applied.  And I
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don't like the idea of continuing a firm med mal trial.

MS. HALL:  But it's not a med mal case.

THE COURT:  I know.

MS. HALL:  Over my wishes, but -- and I say

that in all seriousness.

THE COURT:  I know.  But I did give you a

firm trial date based in part on the fact that I was at

least applying 41A.

MS. HALL:  Right.  And now, two weeks before

trial, and as I said at the hearing last time we were

here, I don't fault the Court because, you're right,

there is no instruction yet from the Supreme Court on

this issue and how this plays out in the context of a

contribution claim.  But the new issue that has arisen

as a result of the changing landscape is 41A.045 and

whether I'm going to be permitted to include others on

the verdict form if there's evidence of negligence of

other medical providers.

As Your Honor knows, in that Caruzi

(phonetic) case, that was a new issue that was decided

by the Supreme Court.  And I really think that were we

to go to trial without those issues decided, it could

potentially be a huge waste of resources on everyone's

part.

But the other issue is I have the writ.  I'd
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say I need maybe a couple more hours and it's ready to

go.  I just can't procedurally --

THE COURT:  You need the order?

MS. HALL:  Exactly.

THE COURT:  I know.  And I want to make sure

that the order contains enough guidance and expresses

my frustration based on -- and the issues that I'm

dealing with in my head trying to apply the statutes,

so that when the Supreme Court remands it, they don't

just say, it's remanded because you have adequate

remedy of law.  That doesn't help us.

MS. HALL:  Right.

THE COURT:  We need some guidance one way or

the other.

MR. BARRON:  May I give this to you?

THE COURT:  Sure.

MR. BARRON:  Thank you.

THE COURT:  Have you looked at his proposed

order?

MS. HALL:  I did.

MR. BARRON:  She got it on Friday.

THE COURT:  You don't like his?

MS. HALL:  No.  It has -- 

MR. BARRON:  Judge, I'm not sure anybody is

going to like anybody's.  And I tend to agree with you.
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If something is going to show up in front of the

Supreme Court fairly soon, you know, be clear.

MS. HALL:  I don't have a problem with that.

There's just a lot of case law that's mentioned in his

order that's never been mentioned in any filing ever in

this case.

THE COURT:  I don't know that I went over all

of this.

MR. BARRON:  Well, I'm not sure you did

either.  I'm just trying to get to someplace that I

thought you were trying to get to.  And, you know,

that's one of the frustrations I think we're all

dealing with is -- but I did talk about 42.021.

THE COURT:  You did.

MR. BARRON:  I did try and get to that.

THE COURT:  Why don't we do this.  If you

guys could both email me a copy of your proposed orders

in Word.  Let me do my own order.  I'll let you know

when it's ready.  I'm going to try to do it like -- if

you can get the orders to me right now.

MS. HALL:  My assistant is getting it right

now.

MR. BARRON:  If I can get online, I could

send it to you.

THE COURT:  I'm going to try to do an order
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before the end of the day.  Because I want an order

filed so that you can file your writ so that I can

issue the stay.  I can't vacate the trial date until

there's a stay in place.  But I'll do an order granting

the stay by minute order.  And at that time I'll vacate

the trial date as well.  Don't get your experts ready.

MR. BARRON:  I've got them all lined up.

They've been paid.

THE COURT:  I know.  I'm sorry.

And as far as the motion to intervene, that

may not be necessary if the Supreme Court tells me I

was wrong last week.  So let's hold off on all of it.

MS. ZINNA:  Your Honor, if I may, we still

would like to intervene for the purposes of joining the

writ and being able to be a part of all those

proceedings because it affects our interest in the

matter.

THE COURT:  Do you care if they intervene?

MR. BARRON:  Can I think about it at least

overnight?  I'd like to talk to Ms. Zinna about it

anyway.

THE COURT:  That's fine.

MR. BARRON:  You're putting me on the spot,

Judge.

THE COURT:  That's okay.
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MR. BARRON:  I'd love to be accommodating.

The last time I did that, here I am giving you a

different order.  I'd just like a moment to think about

it.

THE COURT:  That's okay.  She's obviously

going to take a position that's adverse to your client.

Whether she does it now or later, that position is

probably going to be asserted.  I don't know that it's

necessarily a bad thing to get as many issues as we can

in front of the Supreme Court as soon as we can.  So --

MR. BARRON:  If I could --

THE COURT:  I think you all know me and you

know I'm not the kind of judge -- my ego is not in the

way here.  I need help.

MR. McBRIDE:  I'm sorry, Judge?

MR. BARRON:  My ego is not in the way.  I

just need some guidance and help from the Supreme

Court.

MS. ZINNA:  Your Honor, did you want to sign

the OST on that and maybe we can come back tomorrow or

the next day, give Mr. Barron some time to think about

it.  And then that way, I can get it filed?  I've

already given everybody a copy.

THE COURT:  When do you want to set it for?

MS. ZINNA:  I can come back at any time.
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THE COURT:  You're not going to be able to

get in on her filing of the writ because that's going

to happen before we have a hearing on this anyway.  You

want to file a joinder?

MS. ZINNA:  I'd like it heard before,

obviously, the stay is issued.  Then I'm kind of out of

luck on that.  So if we could possibly do it in the

next couple days, that way, when she files the writ, I

can join the writ if it's granted.

MR. BARRON:  I'll try to give you a yea or

nea very quickly.

THE COURT:  We don't have a calendar on

Wednesday.

MR. McBRIDE:  Ms. Hall will not be here then,

but I'll be here.

THE COURT:  We don't have calendar then.

I've got mock trials all day.  You guys okay with me

doing it on a chamber calendar?

MR. BARRON:  Sure, Judge.  Whatever.

THE COURT:  I'll just do it on briefing.

Let's put it on -- I'll put it on for Wednesday,

March 13th at 3:00 o'clock a.m.

MR. BARRON:  3:00 a.m?

THE COURT:  Chambers calendar.

MR. BARRON:  You really don't want to see us.
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THE COURT:  If we have a chambers calendar,

that's the time that it gets set for.

MR. BARRON:  I think that's smart.

THE COURT:  I'm just putting it on the 18th

at 3:00 a.m. on chambers calendar.  I'll give you this

back.

MS. ZINNA:  May I approach?

THE COURT:  Yep.  So you can get that filed.

MR. BARRON:  As soon as you have a moment, if

I can get your email address, I'll just send this now.

THE COURT:  I don't have a copy now of that

motion to intervene.

MS. ZINNA:  I have a copy for Your Honor.

THE COURT:  You may want to give me that,

since we're trying to do this real quick.  Email

address, wiesej@clarkcountycourts.us.

MR. BARRON:  Very good.  Thank you.

THE COURT:  Okay.  So I think all of the

other pending motions -- the motion for summary

judgment is too late.  I didn't even read that.  It's

not timely under the rule for dispositive motions so I

didn't even look at that.

But I did look at all the motions in limine,

but I don't want to rule on those yet.

MS. HALL:  In the order, Your Honor, in
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January, when we did the joint motion to extend

discovery deadlines, that was included in the order.

The deadline for dispositive motions was extended to

March the 4th.

THE COURT:  Really?

MS. HALL:  Yes.  I agree it was a scramble

for me to get the motion ready and my 12 motions in

limine.

THE COURT:  I looked at the motions in

limine.  I did not look at the summary judgment motion.

MS. HALL:  It's up to Your Honor. 

THE COURT:  Without even looking at it, I can

tell you I think there are genuine issues of material

fact, but I'll look at it and read it before I rule on

it.

MS. HALL:  Okay.  I think that might need to

be ruled on before the writ because while there might

be genuine issues of material fact, with regard to the

issue that's raised by the motion for summary judgment,

I don't think that there is.

THE COURT:  Tell me what the issue is.

MS. HALL:  It's about joint versus successive

tortfeasors.  And the allegation from Republic in this

case is that Dr. Cash caused a new and independent

injury because of his allegedly negligent medical care.
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That's successive tortfeasors.  As a matter of law, you

can't have a contribution claim in the context of a

successive tortfeasor.  You have to be jointly liable

for the same injury.

And so they say that restatement of torts

doesn't apply because the surgery we did had nothing to

do with the car accident.  Either it wasn't needed at

all or it was needed because of other injuries she had

experienced throughout her life.  It wasn't medical

care rendered as a result of the injury caused by

Republic.  That is insufficient as a matter of law to

state a contribution claim.  You cannot have

contribution under existing Nevada law -- there's

actually case law on this issue.  You can't have a

contribution claim when you are a successive

tortfeasor, and that is the allegation here.

THE COURT:  Okay.  Mr. Barron, you want to

argue that?  With the understanding that I haven't read

the motion or the opposition yet.

MR. BARRON:  Yeah, and I appreciate it.  Just

as kind of a preview.  Big difference between

successive tortfeasors and contribution in this case.

The reason that we filed a contribution case is that

Dr. Cash, whatever liability he had, we paid for it.

And this is very clear in the briefing.  Successive
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liability is -- and this is straight out of the

restatement.  I wish I put the example as a comment.

Under the restatement, if there is an exaggeration or

some new injury done by a physician or somebody

treating the individual who was injured, the original

wrongdoer is on the hook, so many words.

One of the examples they give is that the

original tortfeasor hurts the plaintiff.  Plaintiff

goes in for treatment.  I can't remember if they were

in the OR or something.  But the patient is allowed to

fall off the gurney.  Successive tortfeasor, totally

different stuff.

Our case is a surgery that went wrong that we

wound up paying for in terms of its damage.  That's the

big difference.  You look curious.

THE COURT:  It's an interesting issue.  I

don't know that I've had it before.  Go ahead.

MS. HALL:  I'll try to be brief.  What the

restatement says, and Mr. Barron quotes this in his

opposition, is that the original tortfeasor is on the

hook when the negligent medical care is given while

rendering aid which the other's injury reasonably

requires.  Republic, through its many experts in this

case, contends that no injury from the crash

necessitated Dr. Cash's surgery.  Either it wasn't
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needed at all or it was needed for some other reasons,

degenerative issues that she experienced throughout her

life.

As a result of the Republic crash, their

expert says all she had was some low back axial pain

and some neck strain.  That doesn't require a surgery.

So that, right there, takes it out of the restatement

situation where you would have the original tortfeasor,

Republic, on the hook for any negligent care given by

Dr. Cash.

THE COURT:  So based on his argument, you

think the restatement doesn't apply?  But I'm almost

willing to bet that Dr. Cash's records say that the

surgery that he did was related to the accident.

MR. BARRON:  You'd win.

MS. HALL:  That might be, but the point is,

Your Honor, that taking the evidence in the light most

favorable to Republic, they have never contended at any

point in this case through any admissible evidence,

through experts or any other sort of admissible

evidence, that Dr. Cash's surgery exacerbated an injury

experienced from the crash.  They claim that his

surgery wasn't needed because of the crash and it

caused new and independent injuries.  That's paragraph

56 of their second amended complaint.  And that's
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exactly what Dr. Tong, their surgeon expert, testified

to when he was deposed on January the 25th.  That there

was no radiculopathy, there was no chronic pain that

she experienced from the injuries from the Republic

crash.  This was all new findings that were an

independent, different injury caused by Dr. Cash.

And if you look -- and I have a copy for

Your Honor and opposing counsel.  But one of the cases

that I cite in the motion is this Discount Tire case

that's an unpublished 2017 Nevada Supreme Court case.

And they talk about what it means to be a joint

tortfeasor versus a successive.  And they talk about

that you are joint if the negligence concurs in causing

the same injury.  You're a successive tortfeasor if the

negligence occurs at different times and causes

different injuries.  That's exactly what we have.

This is a year and some weeks later.  This is

factually distinguishable from the situation that

Mr. Barron described where you get into a car accident,

you're immediately taken to the hospital, and you fall

off the gurney and you allege that there was an

exacerbation or some further injury that is so

interchangeable and so intertwined with the original

injury.

This is a year and a couple weeks after the
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car accident that was with Republic.  This is not a

situation where you immediately go and get care that is

reasonably required by the original injury from the car

accident.  It's completely different.

THE COURT:  It's completely different if I

buy their argument as opposed to the medical records.

MS. HALL:  Well, I don't think that -- that's

what their theory of this case is.  This is what

Republic has put forth for the last two years,

Your Honor.  They don't have -- all of their experts

say the surgery was unrelated to the car accident.

THE COURT:  Why did your experts all say

that?

MR. BARRON:  Sorry.  She's wrong.  You're

right; Dr. Cash did say whatever he did was related to

the accident.  It's right in his record.

THE COURT:  I'm sure that's what he says.

MR. BARRON:  Absolutely.

THE COURT:  But you don't have anybody that

agrees with that; right?

MR. BARRON:  Beg your pardon?

THE COURT:  You don't have anybody that

agrees with that?

MR. BARRON:  It's not the issue of whether

they agree with it.  The issue is did he operate; okay.
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And the reason he operated was because of the accident.

That's clear.

THE COURT:  But she's saying that you allege

exactly the opposite of that.

MR. BARRON:  No.  May I?  Here's what the

restatement says:  "Situation in this section, usually

applicable where actor's negligence is the legal cause

of bodily harm for which if nothing more were suffered

the other could recover damages."  Okay.  That's us.

"These injuries require, on the other hand --

or the other to submit to medical, surgical, and

hospital services."

Now, here's the hard part, for them, I think,

to get over.  "Services are so rendered as to increase

the harm or even to cause harm which is entirely

different from that which the other had previously

sustained."

That's what happened here.  You can't divorce

the operation that he did from the fact that he put two

pedicle screws where they didn't belong and that she

suffered permanent radiculopathy because of it.  It's

inseparable.  You can't take one away from the other.

And the reason he did that was, according to him, it

was necessitated by the accident.

Now, do our guys think that he misdiagnosed
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it in that sense?  Yeah, they think it was a hip

injury.  Did they think it was below the standard of

care for him to operate?  Absolutely not.  That's not

what they testified to.

So the issue here is you got additional

damage caused by the initial injury.  And that, you

know, the restatement, this is comment A, it goes on

and talks about whether it was done appropriately or

negligently.  I mean, that's us.

MR. McBRIDE:  Would you like that case?

THE COURT:  Sure.  So you're probably not

going to get an order today.  It's probably going to be

tomorrow if you want this incorporated in it.

MS. HALL:  As much as I don't want to delay

things any further, I do think it's important -- I want

to try and consolidate everything to the extent that

that's possible.

THE COURT:  I agree with you.  So let me --

I'm going to try to issue a ruling on the summary

judgment and an order from last week's hearing.  Once

you get those things, you'll be in a position to file

your writ.  Once you inform me or show you that you

filed the writ, then I'll do an order on the stay.

MR. McBRIDE:  Would you like us to just email

a courtesy copy of the writ?  I guess you're going to
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get copied on it anyway when it gets filed.

THE COURT:  I don't know.  Just let me know.

If I'm not automatically copied on it, just send me a

courtesy copy of it so that I know that it's filed.

That will prompt me to do something on the stay.

I'll just reserve on the stay for today.  And

I'm going to continue everything else until we know

what's going to happen.

MR. McBRIDE:  Okay.

THE COURT:  And I also need to do something

on the motion to intervene on Wednesday; right?

MR. McBRIDE:  Yes.  In chambers.

THE COURT:  So, Mr. Barron, if you're going

to do something in opposition to that, can you get it

to me tomorrow?

MR. BARRON:  Sure.  Yeah, I'll get it to you.

I'm going to have to make some calls, obviously.  Would

I be safe in saying it doesn't look like we're going on

Monday?

THE COURT:  Yep.  I think it doesn't make

sense to make you guys put on a whole trial and then

have the Supreme Court tell me that I needed to apply

these rules.  Because it's going to have an impact on

how evidence is presented and what evidence is

presented at the time of trial.  So we'd have to do the
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whole thing over if I'm wrong.  So I'd rather know in

advance, get some guidance, am I supposed to allow it

or not allow it, and how am I supposed to allow it, and

how am I going to apply the statutes.  I'd like to just

do the trial once.

MR. BARRON:  I'd like to get there myself.

THE COURT:  It's a '16 case.  We don't really

have a five-year rule yet.  But I do want to get it

tried as quickly as I can.  I'm going to hope that the

Supreme Court will do something quickly.  I don't know

that I can encourage that, but --

MS. HALL:  I still think -- I'll look at the

rule again.  I think I can bring it in as an emergency.

That was my intention was to bring it as an emergency

petition, but that sometimes doesn't mean anything with

the Supreme Court in terms of the timing of getting a

ruling.

THE COURT:  And we don't know even if it's

going to stay at the Supreme Court or go to the court

of Appeals.  

Anything else you guys want to tell me today?

MR. McBRIDE:  No, Your Honor.

THE COURT:  Okay.  Thanks.

(Proceedings concluded at 2:59 P.M.)
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-o0o- 

ATTEST:  FULL, TRUE, AND ACCURATE TRANSCRIPT OF 

PROCEEDINGS. 

 

________________________________ 
/S/ Kimberly A. Farkas, RPR, CRR 
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RPLY 
DAVID BARRON, ESQ.  
Nevada Bar No. 142 
JOHN D. BARRON, ESQ. 
Nevada Bar No. 14029 
BARRON & PRUITT, LLP 
3890 West Ann Road 
North Las Vegas, Nevada 89031 
Telephone: (702) 870-3940 
Facsimile:  (702) 870-3950 
Email: dbarron@lvnvlaw.com 
Attorneys for Plaintiff  
Republic Silver State Disposal, Inc. 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

***** 
REPUBLIC SILVER STATE DISPOSAL, INC., 
a Nevada Corporation, 
 
                                      Plaintiff 
 
vs. 
 
ANDREW M. CASH, M.D.; ANDREW M. 
CASH, M.D., P.C. aka ANDREW MILLER 
CASH, M.D., P.C.; DESERT INSTITUTE OF 
SPINE CARE, LLC, a Nevada Limited Liability 
Company; JAMES D. BALODIMAS, M.D.; 
JAMES D. BALODIMAS, M.D., P.C.; LAS 
VEGAS RADIOLOGY, LLC, a Nevada Limited 
Liability Company; BRUCE A. KATUNA, M.D.; 
ROCKY MOUNTAIN NEURODIAGNOSTICS, 
LLC, a Colorado Limited Liability Company; 
DANIELLE MILLER aka DANIELLE 
SHOPSHIRE; NEUROMONITORING 
ASSOCIATES, INC., a Nevada Corporation; 
DOES 1-10 inclusive; and ROE 
CORPORATIONS 1-10 inclusive 
 
     Defendants. 

 
 
 
 
Case No.: A-16-738123-C 
 
Dept No.:  XXX 
 
REPUBLIC SILVER STATE DISPOSAL, 
INC.’S REPLY IN SUPPORT OF 
MOTION FOR RECONSIDERATIO ON 
ORDER SHORTENING TIME 
 
Hearing Date:  4/3/19 
 
 
Hearing Time: 9:00 AM 

 REPUBLIC SILVER STATE DISPOSAL, INC., by and through its counsel BARRON & 

PRUITT, LLP, submits the following Reply in Support of its Motion for Reconsideration of the 

Court’s Order of March 15, 2019, granting the motion for summary judgment Defendant Andrew M. 

Cash, M.D. and Desert Institute of Spine Care (DISC). 

/// 

/// 

/// 

Case Number: A-16-738123-C

Electronically Filed
3/29/2019 9:38 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITES  

 1.  Prefatory statement 

 EDCR 2.24 extends to the district courts in Eighth Judicial District the discretion to reconsider 

previous rulings upon a timely motion for reconsideration. Cf. Bower v. Harrah’s Laughlin, Inc., 125 

Nev. 470, 479, 215 P.3d 709, 716 (2109) (district court had authority to rehear a motion for summary 

judgment under NRCP 54(b) before entering final judgment as to all parties). Reconsidering a prior 

ruling is entirely appropriate in determining whether the ruling was “clearly erroneous.” Masonry and 

Tile v. Jolley, Urga & Wirth, 113 Nev. 737, 741, 941 P.2d 486, 489 (1997) (subsequent district judge 

hearing the same matter could reconsider a ruling by the prior judge under the “clearly erroneous” 

standard); North Main LLC v. Dist. Ct., 2012 WL 1912173, *2 (2012) (a district court does not abuse 

its discretion in reconsidering its own previous ruling “if the decision was clearly erroneous”). 

Republic believes the Court’s Order of March 15, 2019 granting the Cash defendants’ Motion for 

Summary Judgment was clearly erroneous, and should be corrected at the trial level. 

 2. The right of contribution is dependent on “joint or several liability in tort for the 
  same injury.” 

 The Court’s manifest error was finding that because Republic alleged that there were two 

tortious events and differing injuries arising from the January 2012 traffic accident and Dr. Cash’s 

negligent medical care a year later that Republic and the Cash defendants were “successive” and not 

“joint” tortfeasors, leaving Republic with no right of contribution under the Uniform Contribution 

Among Tortfeasors Act (UCATA), NRS 17.225 et seq. The crux of this decision is: 

 If there is a “new and different injury,” then the parties cannot be “joint 

tortfeasors,” but instead they would be successive tortfeasors. There was not an 

“indivisible injury,” but the acts (motor vehicle accident and separate alleged 

negligence of Dr. Cash) occurred at different times and places and allegedly 

caused “two separate injuries,” which gave raise to two distinct causes of action. 

Consequently this Court has no choice but to conclude that Dr. Cash and Republic 

are “successive” and not “joint tortfeasors.” Because they are “successive” and 

not “joint tortfeasors[”], NRS 17.225 cannot apply, and there can be no claim for 

contribution, as a matter of law.  

JA1441
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Order, pp. 3-4 (footnote omitted).  

 The Cash Opposition to Republic’s motion offers nothing to buttress the Court’s rationale, 

except the supposedly “fundamental principal of tort law that, in order to be joint tortfeasors, the 

parties’ negligence must have concurred in causing the same harm to the injured party.” Opposition, 

p. 4; (emphasis is original). At best, this is an over-statement, or perhaps even a genuine 

misunderstanding of what’s necessary for multiple parties to be “joint” tortfeasors.1 Certainly it’s 

unaccompanied by authority. What is certain however is that further injury due to negligent medical 

care after an initial injury will always be a “successive” tort, caused by someone other than the original 

actor. In that sense the Order’s rationale is flawed at best. 

 But participation in a tortious single act or shared omission is entirely unnecessary for joint 

liability. For example, an employer held vicariously liable under notions of respondeat superior will 

not have acted “concurrently” with the negligent employee. Indeed, employer need not have acted at 

all since the only predicate for the employer to be “jointly” liable for the employee’s tort is that the 

employee was in the course of his or her employment. National Convenience Stores v. Fantauzzi, 94 

Nev. 655, 658, 584 P.2d 689, 691 (1978). And just as Republic’s liability to Ms. Gonzales in her 

bodily injury action was imposed upon it vicariously, liability for Dr. Cash’s treatment was “jointly” 

imposed on Republic by operation of law as well.   

   Central to the Court’s decision was that the “successive” nature of the two tortious events ruled 

out a “single indivisible injury.” This was done while at the same time acknowledging: 1) Ms. 

Gonzales’ right to recover from Republic damages from the 2012 accident; 2) her separate right to sue 

Dr. Cash as well for later damages caused by his alleged professional negligence; and 3) even though 

Ms. Gonzales chose not to sue Dr. Cash (easily in the same suit), Republic was still liable for damages 

arising from the medical negligence and obligated to make good on them by operation of “Restatement 

2d of Torts §457 and Nev. Med. Mal Jury Inst. 9MM.8.” Order, p. 4, fn. 1.  

 The Court’s three-part analysis prompts the question: If there was no “single indivisible injury” 

supporting an otherwise perfected contribution claim2—and instead there were two separate ones—

                                              
1 Even Professor Prosser noted trouble with the concept, believing “joint tortfeasor meant radically different things to 
different courts, and often to the same court.” Prosser, Joint Torts and Several Liability, 25 Calif. Law Review 413 
(1936-37). 
2 See Order re Motions to Dismiss, December 13, 2016; Order on Defedants’ Motions to Compel, etc., March 13, 2019.  
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why would Republic be liable for both of them? The answer is as we explained it in the motion for 

reconsideration. First, there were indeed two separate liability-producing events. The first was the 

original injury from the traffic accident; and the second, was the “successive” injury from what 

Republic alleges was Dr. Cash’s malpractice. Republic had no recourse against Dr. Cash for the 

January 2012 accident since his liability arises out of his own treatment. Gagnon v. Lakes Regional 

Hosp., 465 A.2d 1121, 1223 (N.H. 1983) (“the defendant physicians and hospital are not joint 

tortfeasors vis-a-vis the driver of the automobile who settled with the plaintiff…they are successive or 

independent wrongdoers who are not liable for the same loss as the driver because their liability arises 

solely from their alleged negligent conduct which aggravated the plaintiff's existing injury”). But 

Republic and Dr. Cash were jointly “liable in tort for the same injury” under NRS 17.225(1) for those 

injuries caused by Cash’s “professional negligence.” 

 3. Original tortfeasors are jointly liable with medical practitioners for negligent  
  treatment after the “original” injury.  

 Nevada accepts the “well-settled law that the original tortfeasor is liable for the malpractice of 

the attending physicians.” Hansen v. Collett, 79 Nev. 159, 165, 380 P.2d 301, 304 (1963); see also 

Morgan v. Cohen, 523 A.2d 1003, 1006 (Md. App. 1987) (“Courts in general have correctly 

characterized the negligent treatment as a subsequent tort for which the original tortfeasor is jointly 

liable”). In the motion for reconsideration Republic discussed Restatement (2d) of Torts §457, 

expressing the same principle in Hansen v. Collett that “If the negligent actor is liable for another’s 

bodily injury, he is also subject to liability for any additional bodily harm resulting from normal efforts 

of third persons in rendering aid which the other’s injury reasonably requires, irrespective of whether 

such acts are done in a proper or negligent manner.” Emphasis supplied; see also Calif. Civ. Jury 

Inst. 3929 (“If you decide that [the defendant] is legally responsible for [the plaintiff’s] harm, [the 

defendant] is also responsible for any additional harm resulting from the acts of others in providing 

medical treatment or other aid that [the plaintiff’s] injury reasonably required, even if those acts were 

negligently performed”).  

 The so-called “successive liability rule” was also discussed in the motion for reconsideration. 

It is essentially that the original negligent actor is liable for subsequent harm because it is “foreseeable 

as a matter of law that the original injury may lead to a causally distinct additional injury” if there is 
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later negligent medical care. 7 Am. Jur.2d Torts §67. So the rule is that the original tortfeasor is jointly 

liable with the malpracticing physician for the latter’s “successive” act of negligence. 

 4. The UCATA is premised on “joint or several liability,” not “joint and several  
  negligence. 

 Sometimes the concepts of “joint and several negligence” and “joint and several liability” are 

conflated. But simply put, it is inconsequential under the UCATA if the shared liability of the 

contribution plaintiff and defendant arises from “joint negligence.” Instead contribution under NRS 

17.225(1) is triggered “where two or more persons become jointly or severally liable in tort for the 

same injury to person or property or for the same wrongful death[.]”  

 As shown above, and in the motion for reconsideration, Republic and Cash did “become jointly 

or severally liable in tort for the same injury”—in this case that injury resulting from Dr. Cash’s 

medical negligence. And in fact, the necessity of a “common liability”—as opposed to “common 

negligence”—is exactly how the UCATA has been interpreted in other jurisdictions. See Lutz v. Boltz, 

100 A.2d 647, 648 (Del. Supr. 1953) (under the UCATA “it is joint or several liability, rather than 

joint or concurring negligence, which determines the right of contribution”) (emphasis is original); 

accord ICI America, Inc. v. Martin-Murietta Corp., 368 F. Supp. 1148, 1151 (D. Del. 1974) (quoting 

Lutz, that it is indispensable under the Delaware UCATA for there to be “common liability” to the 

injured party since “it is joint or several liability, rather than joint or concurring negligence, which 

determines the right of contribution”). See also Highway Const. Co. v. Moses, 483 F.2d 812, 815 (8th 

Cir. 1973) (“the Supreme Court of South Dakota has made it clear that the right to contribution is 

determined by whether there is joint or several liability rather than by the presence of joint or 

concurring negligence [and]…[h]ence there can be no right to contribution unless the injured party 

has a possible remedy against both tortfeasors”); Kussman v. City and Co. of Denver, 706 P.2d 776, 

780 (Colo. 1985) (“common liability” giving rise to a right of contribution exists only when tortfeasors 

are “jointly or severally liable in tort for the same injury”); Vermeer Carolina’s, Inc. v. Wood/Chuck 

Chipper Corp., 518 S.E.2d 301, 309 (S.C. 1999) (the “basic premise” of contribution under the 

UCATA is “commonality” and “‘common liability,’ rather than joint negligence, determine[s] the 

right to contribution”); Parler & Wobber v. Miles & Stockbridge, 756 A.2d 526, 534 (Md. App. 2000) 

(“Courts and commentators have been careful to note a distinction between common liability and joint 
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negligence. Contribution rests on common liability, not on joint negligence or joint tort. Common 

liability exists when two or more actors are liable to an injured party for the same damages, even 

though their liability may rest on different grounds”); 1 Speiser, The American Law of Torts §3:21, 

pp. 456-57 (“it is not ordinarily essential that there be joint negligence in the sense that all the 

wrongdoers fail in the performance of an identical duty; contribution may be had among independent 

tortfeasors whose combined negligence, or whose omission of separate acts of care at the same instant, 

concur and contribute to the same injury”).  

 5. The UCATA extends the right of contribution to “successive” medical tortfeasors.  

 “The definition in the [UCATA] making those jointly or severally liable for the same injury 

literally embraces successive wrongdoers liable for the same harm even though one may also be liable 

to the injured person for additional damages.” Trieschman v. Eaton, 166 A.2d 892, 894 (Md. App. 

1961); see also Lewis ex rel. Lewis v. Samson, 35 P.3d 972, 984 (N.M. 2001) (“medical malpractice 

committed while treating an injury caused by an initial tortfeasor and resulting enhanced injury 

constitutes a successive tort”).  

 In Lujan v. Healthsouth Rehabilitation Corp., 902 P.2d 1025 (N.M. 1995), the Supreme Court 

of New Mexico considered a traffic accident case where the accident victim received negligent 

medical treatment, causing additional injury. The Lujan court found the “original” tortfeasor and 

negligent medical facility were not “concurrent” tortfeasors since their conduct was entirely different. 

It then analyzed the same issues presented here, of a “successive” tort occasioned by negligent 

treatment following an initial injury; whether the “original” tortfeasor was also liable for damages 

arising from the medical tort; the scope of “successive” tortfeasors own liability for the medical 

negligence; and whether the original tortfeasor had recourse against the successively liable treatment 

provider: 

When a person causes an injury to another which requires medical treatment, it is 

foreseeable that the treatment, whether provided properly or negligently, will 

cause additional harm.(Citations.) Thus, premised upon the concept that the 

original tort is a proximate cause of the harm attributable to negligent treatment, 

courts have held the original tortfeasor liable both for the original injury and for 

the harm caused by negligent medical treatment.  
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New Mexico follows the general rule that an original tortfeasor will be held liable 

for the “concurrent or succeeding negligence of a third person which does not 

break the sequence of events.” (Citation). Hence, if negligent treatment was the 

foreseeable result of the January 1990 collision, Jaramillo [the original tortfeasor] 

could have been held liable for the total harm suffered by Martin Lujan; both the 

injury she caused in the collision and the aggravation of that injury by 

Healthsouth. Negligent treatment is thus a successive tort for which the original 

tortfeasor is jointly liable. (Citation.) 

Although an original tortfeasor may be held liable for plaintiff's entire harm, a 

medical care provider who negligently aggravates the plaintiff's initial injuries is 

not jointly and severally liable for the entire harm, but is liable only for the 

additional harm caused by the negligent treatment. (Citation.) The medical care 

provider is liable only for the enhanced injury because the total harm is divisible 

into separate injuries—that which the patient suffered before being treated by the 

medical care provider and that which was caused by the medical care provider in 

the course of treatment. In cases involving successive tortfeasors whose separate 

causal contributions to the plaintiff's harm can be measured, the doctrine of joint 

and several liability applies only to the enhanced portion of the injury. 

Even though the original tortfeasor may be held liable for both the original and 

the enhanced injury, the imposition of entire liability is only temporary. The 

original tortfeasor, whose duty is of a different character and who is not in pari 

delicto with a successive medical care provider with respect to the negligent 

treatment, can shift through indemnification the responsibility for an enhanced 

injury. (Citations.) Thus liability for the enhanced injury may be shifted to the 

successive tortfeasor alone, regardless of who plaintiff chooses to pursue for 

damages. 

902 P.2d at 1029-30; (emphasis is original).  
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 Conclusion  

 For the reasons discussed above and in the motion for reconsideration, the Court committed 

an error by concluding that the case could be disposed of as a matter of law. Certainly the fact that Dr. 

Cash’s alleged negligence was a “successive” tort was insufficient since negligent medical treatment 

will always come after the initial injury. Nor is the fact that Republic and Dr. Cash’s conduct were 

different in kind of consequence. The injuries from the medical negligence are easily identified as 

those resulting from the breached pedicle screws, and the extended time that they were compressing 

the left L5 and S1 nerve roots. Finally, rather than there being no “indivisible single injury” for which 

Republic and Dr. Cash were jointly “liable in tort,” the injuries were those stemming from the medical 

negligence—a “joint” liability imposed upon Republic as a matter of law. The Order of March 15, 

2019 should be vacated. 

 Respectfully submitted, 
 

BARRON & PRUITT, LLP 
 
/S/ David Barron 
                                                              

                        DAVID BARRON, ESQ.  
                                                                        Nevada Bar No. 142 

JOHN D. BARRON, ESQ. 
Nevada Bar No. 14029 

                                                                        3890 West Ann Road 
                                                                        North Las Vegas, Nevada 89031 

Attorneys for Plaintiff 
Republic Silver State Disposal, Inc. 
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follows:  

 US MAIL:  by placing the document(s) listed above in a sealed envelope, postage 

prepaid, in the United States Mail at Las Vegas, Nevada, addressed to the following:  

 BY FAX:  by transmitting the document(s) listed above via facsimile transmission to the 

fax number(s) set forth below.   
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address(es) set forth below. 

 BY EMAIL:  by emailing the document(s) listed above to the email address(es) set forth 

below.   
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with the Eighth Judicial District Court’s WizNet system upon the following: 
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LAS VEGAS, NEVADA, WEDNESDAY, APRIL 3, 2019 

 

P R O C E E D I N G S 

* * * * * * * 

THE COURT:  Republic Silver State v. Cash,

let's do that one next.  We got the parties here on

that?

MR. BARRON:  We sure do, Your Honor.  You

must have known that I have a deposition at 11:30.

THE COURT:  I didn't know that, but we're

usually done with this calendar by about 10:30.

MS. HALL:  Usually goes really fast.

MR. BARRON:  If I ever had to hire a lawyer,

it would be Don Campbell.

THE COURT:  So this is on -- Mr. Barron, this

is on for your motion for reconsideration.  Let me just

kind of make a statement and then I'll let you make

your argument if you want.  I don't think it's a secret

that I don't like to grant motions for summary judgment

and motions to dismiss in this department, and I do

everything I can to avoid doing that.

In this case, I've looked at your motion to

reconsider and all of the citations that you raise.

The dilemma that I have is I look at the Nevada Supreme

Court cases and I look at the statute that we have, and
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when the complaint alleges that it's a separate and

distinct injury and the statute says that there can't

be a contribution claim unless there's joint -- unless

they're joint tortfeasors, and then the case law

defines and explains joint versus successive, I kind of

have to follow what the Supreme Court does whether or

not I like the outcome.  I can tell you in this case I

don't like the outcome because I'd rather have the case

go to trial.

MR. BARRON:  Sure.  You're obviously talking

about Discount Tire?

THE COURT:  Yeah.

MR. BARRON:  Okay.  You know what, I talked

about Discount Tire.  I took it out of the reply.  I'll

tell you why.  That case is not recorded.  They're not

talking to us.  They're talking to the litigants and

the lawyers involved.

If you take a look at that case, what they

said was, as a matter of law, a contribution claim has

to be provided for in the release by extinguishing

liability.  This Court is very familiar with it.  There

was a second argument.  If that didn't work, how about

equitable indemnity?  And the Court said, wait a

minute.  You're joint tortfeasors.  You both caused the

same injury at the same time, I think.  And the reason
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I have to think that is they really don't go into the

facts, nor, of course, do we even have the release.

Then they contrast a joint tortfeasor from a

successive tortfeasor.  And the idea that I think they

were trying to express was you can have one plaintiff,

but if that plaintiff is hurt twice, that's a

successive tort.  That's the beginning of the analysis

here.

There clearly was a successive tort.  And I

cited case after case.  I could have kept going.  And

all of these courts that also have the uniform act say

the same thing, don't look at concurrent negligence or

joint negligence.  You've got to focus on joint

liability.

And in the case of medical malpractice

following an original injury, I don't mean to be

facetious, but there's no way short of time travel that

Andrew Cash, Dr. Andrew Cash, and Republic could have

ever been liable at the same time for the same event

happening on July 14, 2012.  Just doesn't happen.

THE COURT:  Well, they're both liable to the

plaintiff.

MR. BARRON:  Exactly.  Now, let me explain to

you --

THE COURT:  To the injured plaintiff.
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MR. BARRON:  Right.  And let me explain to

you.  And I hope I had explained it but maybe I didn't.

The statute talks about joint or several

liability.  Doesn't say you have to be jointly and

severally liable.  You've got two events.  I think we

can agree to that.  The first one is a traffic

accident.  The second is the act of medical negligence.

Republic is severally liable for the first

one, simple as that.  Cash cannot not be.  He can only

be liable for what he did.  And if he committed

malpractice, which, by the way, was the fact question

ultimately that this Court disposed of, the result, if

the Court agreed, would be he's severally liable to her

for that.

Where the joint liability comes in is that,

as a matter of law under Hansen, under the restatement,

under the third restatement, the liability of the

physician or the negligent medical practitioner is

imposed on the original act.  That's the original

tortfeasor rule, successive liability rule, whatever

you want to call it.

And the reason that's done is, and you see it

throughout the cases, it's foreseeable that that

original injury is going to require treatment.  And if

that treatment is negligently performed and enhances an
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injury or causes an additional injury, that original

actor, since it was foreseeable, is also liable for

that injury.

So you've got out of two events two severally

liable defendants, Republic for the first accident,

Dr. Cash for his own malpractice, and you've got a

joint liability with Republic and Cash because of the

restatement.  And it's a matter of law that liability

is imposed.  That's what we extinguish in that release.

So, you know, as I looked at the cases, and

the one New Jersey case I thought was right on, said

don't look at the negligence.  You're looking for joint

liability.  Is there a joint liability here?  There has

to be.

Your Honor, you recognized it.  You said,

look, this lady could sue Dr. Cash.  Pardon me.  She

could sue Republic.  She didn't sue Dr. Cash, but that

doesn't make any difference because Republic is already

liable for those medical malpractice damages.  That's

the same injury.

So I think, if I could put it very

succinctly, forget the first act.  If you're

concentrating on that, you're looking at the wrong

harm.  It's the medical malpractice, and then are both

Dr. Cash and Republic liable in tort for that same
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injury.  The answer is yes.  And that's what you need

for contribution.

Now, I don't know if I've explained it

clearly.  I hope I have.  It may not be the easiest

thing in the world to understand, frankly.  I've

probably been thinking about this stuff way too long.

But that's the mistake the Court made.  And, you know

what, I looked for cases that backed you up.  I

couldn't find any.

THE COURT:  Okay.  Ms. Hall.

MS. HALL:  Thank you, Your Honor.  First I

want to point out, which I think the Court is aware of,

that they haven't met the standard for reconsideration.

They haven't provided any new evidence, any new facts,

any new law that support ruling contrary to the Court's

decision in March.

THE COURT:  He said I was just wrong.  I was

clearly erroneous.

MS. HALL:  That is his argument.  But these

arguments that are raised in the motion to reconsider

are the same arguments which were raised in the

opposition to my motion for summary judgment with one

exception.  In the opposition to my motion for summary

judgment, plaintiff made the argument that the

restatement does not apply because the January 29th,
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2013 surgery wasn't needed due to bodily harm from the

January 14, 2012 car crash.

So first, as I've said in the briefing,

arguments of counsel are not evidence.  But I think

it's important to point out that in this motion to

reconsider, they're now taking an entirely contrary

position to what was taken in opposition to my motion

for summary judgment.  And now they're claiming, oh,

yes, the restatement applies.

And the restatement is -- we talked about

this briefly at the last hearing.  It talks about when

you're rendering aid which the other's injury

reasonable requires.  That's when the Hansen decision

in Nevada and you become responsible for any alleged

malpractice of the physicians who were rendering aid

due to the injury caused from the original act.

They have always in this case taken the

position that we did not cause any injury that needed a

surgery.  And I cited in the motion for summary

judgment briefing the testimony of Republic's own

expert who's the primary expert against Dr. Cash, that

this surgery wasn't needed because of anything that

happened during the car crash.  This surgery was either

needed because of a degenerative issue or not at all

and Dr. Cash committed malpractice because he did an
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unnecessary surgery.  That's the testimony of their

expert.  The allegation in their amended complaint that

was just filed in January says that this was a new and

independent injury.

So all of the -- first, most of the cases, I

think, that are cited in the motion to reconsider are

from other jurisdictions.  Of the ones that are

specific to Nevada, you have that Discount Tire case.

In that case, as we discussed in the MSJ

briefing, that case is distinguishable because it talks

about in that particular case there was no dispute that

there was one indivisible injury.  That's not the

circumstance here.  I cited that case in the reply

brief for the authority and the definitions of joint

and successive tortfeasors.

And I think, Your Honor, and I don't say that

with any facetiousness, I do agree that it's known that

it's not easy to get a dispositive motion.  And you

prefer that cases be heard on the merits.  So I know

that when Your Honor issued this decision, that you

thought through all of these issues, which were all

raised in the briefing in the hearing before, and that

the decision that was made by this Court was the right

decision.  Because in Nevada, regardless of what they

do in New Jersey, in Nevada, you have to to have joint

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA1459



    11A738123 • 4/3/19

tortfeasors to have a contribution claim.  And they

have always in this case through the evidence, the

undisputed evidence, they've always taken the position

that we are a successive tortfeasor.

And even in this motion to reconsider, they

haven't pointed you to a single piece of admissible

evidence suggesting, even suggesting, that we are

somehow joint tortfeasors for the alleged medical

malpractice.  So I think the Court's decision was the

right decision, and it should be upheld, and there's no

ground to reconsider it.

MR. BARRON:  I don't know where the idea

comes that we didn't think because we didn't think the

accident caused what I'll call a surgical lesion

excused Dr. Cash from anything.  The cases in the

restatement and all the law we've cited says the very

same thing.  The misdiagnosis and a later injury, same

thing as a diagnosis that's proper and then a botched

surgery.  They're indistinguishable, same stuff.

What we're looking at here is two pedicle

screws that go into a neuro foramen.  They show up on a

CAT scan.  They are looked at by Dr. Cash who says, oh,

I don't think there's anything wrong here.  And he

leaves them there for a good five months until

Dr. Stuart Kaplan comes along and he says, we got a
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problem here.

Now, that's plenty of evidence of medical

malpractice.  As we've explained, the legal

ramification of Hansen v. Collett and the restatement

is we got stuck with it.

Now, there's that New Mexico case.  And by

the way, it is reason it's called the uniform act is

everybody's got the same law.

So we cited cases from New Mexico, along with

others that talked about medical negligence being a

successive tort.  And that's the Lujan case.  And I

quoted it quite a bit.  And what Lujan said was, look,

we follow the rule that the original tortfeasor will be

responsible if there's medical negligence later,

enhances an injury, causes additional injury.

That being the case, the two actors, the

original and the successive actor, the doc, cannot be

concurrent tortfeasors.  They go ahead and just say

that up front.

Then they look at it and say, well, that

being the case, the plaintiff in this traffic accident

could have sued both the original tortfeasor and the

doctor.  That physician was not sued in that case.  And

the issue there was could that medical facility -- it

was a HealthSouth rehab facility -- could it be sued
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later.  And the New Mexico Supreme Court said, yes,

although you're having this liability imposed on you

Mr. Original Tortfeasor, it's not going to be there

forever because you have a right to go against, in that

case HealthSouth.  That's exactly what we are doing.

The mechanism that we have to do it is the only one

that's really available to us and that's contribution.

I don't know where -- how you can conclude

otherwise that Republic had liability for the Cash

injury.  I mean, that's just the law.

If you have any questions, I hope I can

answer them.  I'm not sure if I can or not, but I can

certainly try.

THE COURT:  I don't know that I have a

question that anybody can answer.  The Supreme Court is

either going to tell me I'm wrong or I'm right.  And I

don't really care which they tell me because I'm not

crazy about the outcome of the case.

MR. BARRON:  Well, reconsider it.

THE COURT:  Here's the problem that I've got.

Under NRS 17.225 allows for contribution when two or

more parties become jointly or severally liable in tort

for the same injury to a person.  Based on the

pleadings that I have to assume that you can prove

everything that's in your pleadings for purposes of a
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motion to dismiss or summary judgment, it's alleged

that they're separate and distinct injuries.

If I look at the Discount Tire case, whether

that's published or not, they're comparing definitions

from Blacks Law Dictionary about joint tortfeasors and

successive tortfeasors.  And we're talking about

separate indivisible injuries.  In this case I have to

assume that they're separate and distinct injuries, and

I don't think that there's a right to contribution.

Now, I agree with you that an original

tortfeasor buys the malpractice that happens as a

result of treatment that is related to that initial --

that initial accident or liability, but I don't know

that I can get from that to the fact that you have a

valid contribution claim when there's separate injuries

alleged.  And that's the dilemma that I have.

MR. BARRON:  How can I help you with that?

Because we're telling you there were two different

injuries.  What we're talking about is a liability

that's shared for one of them.  That's what we're

talking about.

THE COURT:  To the injured plaintiff, yes.

MR. BARRON:  That's what's required under the

contribution statute, is that we be liable in tort for

the same injury.  That injury was the malpractice.
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THE COURT:  But it's not the same injury

based on your contribution claim.

MR. BARRON:  I'm sorry.  I don't understand

or how to answer that.  I'm not sure what you mean.

THE COURT:  I look at the complaint and I

have to do everything in the light most favorable to

you, the nonmoving party.  In the complaint you don't

say it's the same injury.  It's a separate and distinct

injury.

MR. BARRON:  I had to.

THE COURT:  I get it.  I get it.

MR. BARRON:  I had to because it was totally

different.

THE COURT:  The Supreme Court has got to fix

it.  I have to decide the case based on the language of

the statute.  I don't like it either, Mr. Barron.  I

have to deny it.  Sorry.  Take it up.

MR. BARRON:  This was reported?  I'd like to

get a transcript, please.

THE COURT:  And I'm going to say the same

thing on the record this time as I said in the order.

When it goes up, because I thought it was going to go

up on defendant's part in the past because of my

rulings on the application of the medical malpractice

statutes, 42.021 and 41.035 and the other ones in 41A,
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I would hope that the Supreme Court gives us some

guidance on the applicability of those if they kick it

back to me so it doesn't have to go back up on a writ.

MR. BARRON:  And my intent, Your Honor, is

when Republic files their appeal, I plan to

cross-appeal just for the sake of efficiency and trying

to get all this resolved.

THE COURT:  Make sure it goes in front of

them at the same time.

MR. BARRON:  Hopefully, they won't need to

get to those issues because it will be denied as mute.

THE COURT:  I wish you both good luck.  I

don't know.  I do the best I can based on how I read

the statutes.  And there's plenty of times that I make

decisions that I don't necessarily like that I think I

am compelled to make based on the law that those that

sit higher up than me have made.

MR. BARRON:  Thanks, Judge.

THE COURT:  Good luck.

MS. HALL:  Thank you, Your Honor.  Did you

want me to prepare the order?

THE COURT:  Sure.  Just run it by him to

approve.

(Proceedings concluded at 10:33 A.M.)
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ATTEST:  FULL, TRUE, AND ACCURATE TRANSCRIPT OF 

PROCEEDINGS. 

 

________________________________ 
/S/ Kimberly A. Farkas, RPR, CRR 
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