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CENTRAL OFFICE ‘

1677 Old Hot Springs Rd., Ste. A
Carson City, Nevada 89706
http://parole.nv.gov
(775) 687-5049
Fax (775) 687-6736

CONNIE S. BISBEE, Chairman
TONY CORDA, Member
ADAM ENDEL, Member

SUSAN JACKSON, Member

DARLA FOLEY, Executive Secretary

. LAS VEGAS OFFICE
STATE OF NEVADA
BRIAN SANDOVAL 4000 S. Bastern Ave., Ste.130

Governor Las Vegas, Nevada 89119
hitp://parole.nv.gov
(702) 486-4370

Fax (702) 486-4376

CONNIE S. BISBEE, Chairman
ED GRAY, JR., Member
MICHAEL KEELER, Member
LUCILLE MONTERDE, Member

NEVADA BOARD OF PAROLE COMMISSIONERS

December 16, 2014

Re:  Your letter received December 15, 2014. S~

Michael Anselmo, NDOC #10999
Northern Nevada Correctional Center
P.O. Box 7000

Carson City, Nevada 89702

Mr. Anselmo,

I have reviewed your letter requesting a reconsideration of your November 17, 2014, Parole
Board hearing in accordance with NAC 213.526. Your request does not meet the criteria of
an appeal and will not be considered by the Board. There will be no change to the order
denying parole.

Sincerely,

Dk Feley

Darla Foley
Executive Secretary



VERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner
named in the foregoing petition and knows the contents thereof; that the pleading

is true of his own knowledge, except as to those matters stated on information and

belief, and as to such matters he believes them to be true.%

‘P titioner

CERTIFICATE OF SERVICE BY MAIL

I do certify that I mailed a true and correct copy of the foregoing

PETITION FOR WRIT OF HABEAS CORPUS to the below addresses on this Z ZZ day of

@Pﬁf.&n/ﬁﬁ’_- » 20 /‘j_, by placing same into the hands of prison law library
staff for posting in the U.S. HMail, pursuant to N.R.C.P. 5:
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AFFIRMATION
Pursuant to NRS 239B8.030

The undersigned does hereby affirm that the preceding document,

Mﬁ ok Hel oo 00 é’;ﬁ i )

|

Qate: AL L/’/V

{Title of Documaent)

filed in case numbar:

m Document does not contain the sacial security number of any person
-OR-

Document contains the social security number of a person as required by:

D A specific state or federal law, to wit:

(State specific state or federal law)
-of-
D For the administration of a public program
-or-
[:I For an application for a federal or state grant
-of-

D Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 1258. 055)
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Dept. No.___“dﬁ\ . ) K .

ALANGLOyeg i
OF TEEESTATE OF

IN THE £ )/ JUDICIAL DISTRICT

WZVADA IN AND FOR THE COUNTY Of n@§§a§??}§/
* & 5 % A * B
Mﬁ*zymsl L. Betizlmo ’
Plaintiff/petitioner, MOTION FOR LEAVE TO PROCIED
. IN FORMA PAUPERIS
v.
Contulric ,ﬂ/£ﬁ£¥ (g A/ ’

Defendant/Resnondent. /

The i/)t’////bz&)fZ ’ m’/ 2. V%M’fé"%é

in properia pPersona, and respectfully moves thisg Honorable Court

Purauvant to N.R.S. 12.015, for an ordar granting leave to
Proceed in the above-entitled action in forma pauperis, without

requiring ﬁ_%gg/ﬁﬂ?%/gqf to pay or provide security

for the pavment of costs of orosecuting this action,

This motion is made based upon the attached affidavit of

lﬂfdmw/ /. /gdﬁffﬁa . i
Dated this 7 Y Day of_40<}€€»4é421 _ AV

RssPBCTFULL;iéggﬁxt;zzéégéi;//
- .
(2o hl
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| Camon City, Nv. 39702
41 Petitioner in Proper Person
B
6 | |
N INTHE /74,7 JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
N IN AND FOR THE COUNTY OF N Clé,/
o [Chec] p. /f’,{ff%ﬂ‘ ’
10 ‘ '

| Vs. CaseNo.:_\\\ S o OV aS
W Piibee ‘#?lj . Dept. Na.: =
sl .
ol L_,M_gég//’ Aﬂmézz rmmmymmmwmz
15 mPehhm«mthuMequtbﬂmmpatofmyMoﬁmmwww
16 | Wbmyhmmmmm&qlmmmdmmlm
17 | unable to pay the costs of ssid proceeding or 1o give security therefore; that T am entifled 1o
18§ relief
19 § Ido X Donot___request m attomey to be appointed for me.
2 | zmammuwmxhwmmmm,mmmm
21§ tue
2 | 1. Are you presently employed: Yes _ )} No
og A.chmwhyu,m&oammdmuhyofwagaptmm
o | and give name and address of your employer:

o | Mﬂﬂ_ NACCE 2o fads 2

B. If the answer is no, mtbckbofhltmloymmmmommd
sqlmymdmgespermunh,whxchymmcexved.




2 Have you received within the past twelve months any money from any of thy
| following sources?
| 2. Business, profession or form of self-employment?  Yes No X

b Rent paymeats, inierest or dividends ? Yes___No_X
¢. Pensions, annnities ot fife insarance payments? Yes No_\V
d. Gifts or inheritances 7 : Yas Y No

& Any other sources 7 | Yes No X

| I the answer to any of the above is “YES™ describe esch sourcs of money and state the
smount received fiom each during the past tweive months:

RepIve m)nf Pyl ) _&g/, R@{Zﬁ Lz 72@&»\;&,/ l;";’m J

, J.Doymmutheqnivalmpimmy,adoymMmmcyha&ecﬁng '
| or savings account? Yes v No | ;

| If the answer is “YES™ state the total vahso of the items owned:

4.mmmmmmmmmmmmmm

| property (excinding ondinary housebold formishing and clotking)? Yes  No X'

Emmh%&:@hhmmmhwm

| S.meamwbmdemdmmmfmmmmnhﬁmﬁpm
jg thosepmom,mdm:ﬁmﬂehowmchmcomﬁbubtowudthmawt

! UNDER THE PENALTY OF PERJURY, Pursusot to NRS 208, lﬁSthaaboveamda‘m
muuemdcmeetbthabeaofmymdhowiedga

'DATED Wi _ 2 Y dayor_Locey Lro 20/Y9,

/%m/é’['/ L, %f//m / /f//

Prie Your Nacia Hore  DOCSH
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
-000-
MICHAEL P. ANSELMO, CASE NO. 14 EW 00029 1B
Dept. 2
Petitioner,
VS.

CONNIE BISBEE, Chairman; SUSAN
JACKSON, TOWY CORDA, ADAM
ENDEL, Commissioners; NEVADA
BOARD OF PAROLE,

Respondants.

ORDER TRANSFERRING CASE TO DEPARTMENT 1
This case, upon filing, was assigned to Department 2 of the First Judicial District
Court of the State of Nevada, in and for Carson City, in which said department the
undersigned District Judge James E. Wilson Jr. presides.

The above-entitled matter is directly related to case no. 08 EW 00071 1B, which
is assigned to Department 1 of the above-entitled Court. To ensure continuity in this
matter and good cause appearing,

IT IS ORDERED that the above-entitled matter be transferred to the Honorable
James T. Russell, District Judge, Department. 1, for all further proceedings.

DATED this A. _ day of January 2014

isfrict Judge
15
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of The Honorable
James E. Wilson Jr. and I certify that on this __Z _day of January 2014, I deposited
for mailing at Carson City, Nevada, faxed or caused to be delivered by messenger
service, a true and correct copy of the foregoing order and addressed to the
following:
Michael Anselmo, #1099
NNCC

P.O. box 7000
Carson City, NV 89702

A/

Susan Gree @
Judicial Assista

16




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

REC'D & FILED

Case No.: 14 EW 00029 1B Y ;
WISIAN-5 PH|I: 10
Dept. No.: 1 5 o wet
4G ERRIWETHER
SRR R
- BY JEPOEY

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
MICHAEL P. ANSELMO,
s ORDER TO PROCEED IN
Petitioner, PROPRIA PERSONA
v ORDER DENYING REQUEST FOR
CONNIE BISBEE, Chairman; SUSAN ATTORNEY
A
JACKSON, TOWY CORDA, ADAM ENDEL, ORDER TO RESPOND

Commissioners; NEVADA BOARD OF
PAROLE,

Respondents.

This matter comes before the Court pursuant to a Writ of Habeas Corpus, Motion for
Leave to Proceed in Forma Pauperis, aﬁd Affidavit in Support of Request to Proceed in Forma
Pauperis filed by Petitioner on December 30, 2014. The Affidavit in Support of Request to
Proceed in Forma Pauperis includes averments regarding the Petitioner’s income, property and
resources. This Coﬁrt, deeming itself fully advised of the matter, hereby enters its Judgment as
follows:

NRS 34.750(2) provides that if the Court determines that the Petitioner is unable to pay

all necessary costs and expenses, the costs must be paid from money appropriated to the Office
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of the State Public Defender for that payment. Here, it is apparent from the Affidavit in Support
of Request to Proceed in Forma Pauperis that Petitioner has no monies.

In his Afﬁdavit in Support of Request to Proceed in Forma Pauperis, Petitioner requested
that an attorney be appointed for him. NRS 34.750(1) gives this Court discretion to deny or
appoint counsel to an indigent in post-conviction proceedings. The Court is required to consider
the severity of the consequences facing the Petitioner, the difficulty of issues presented, the
ability of the Petitioner to comprehend the proceedings, and the necessity of counsel to proceed
with discovery. The issues presented are not difficult and it appears from his pleadings that
Petitioner is able to comprehend the proceedings. Only limited discovery is necessary.

Lastly, in reviewing the Petitioner’s Writ of Habeas Corpus, the Court has concluded that
a response would assist this Court.

Therefore, good cause appearing,

IT IS HEREBY ORDERED that the Petitioner’s Motion for Leave to Proceed in Forma
Pauperis is GRANTED.

IT IS HEREBY FURTHER ORDERED that the Petitioner’s request for appointment of
counsel is DENIED.

IT IS HEREBY FURTHER ORDERED that the Office of the Nevada Attorney General
shall, within forty-five (45) days after the date of this order, answer or otherwise respond to the
petition and file a response in accordance with the provisions of NRS 34.360 to 34.830,
inclusive. A copy of the Petition for Writ of Habeas Corpus Disciplinary shall be provided with
this Order to the Office of the Nevada Attorney General.

IT IS SO ORDERED.

/

22-
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Dated this 5’1‘&ay of January, 2015.

3-

) Sindt

Qgg/é T. RUSSELL”
RICT JUDGE
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b,) I hereby certify that I am an employee of the First Judicial
District Court in and for Carson City, Department I, and that on the 6 /day of January, 2015 I

placed a copy of the foregoing in the United States Mail, postage prepaid, addressed as follows:

Office of the Nevada Attorney General
100 N. Carson Street
Carson City, NV 89701

Michael P. Anselmo, #10999
NNCC

P.O. Box 7000

Carson City, NV 89702

antha
CI?:V{ Clerk?%ipt. 1

4
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Office of the Attorney General

100 North Carson Street
Carson City, Nevada 89701-4717
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REC'D&FILED
ADAM PAUL LAXALT |

Attorney General 2015 JAN -8 PH 3:05
DANIEL M. ROCHE

Deputy Attorney General
Nevada Bar No. 10732

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1273
DRoche@ag.nv.gov

Attorney for Respondent

ORIGINAL _

SAN H"'npf’ﬁE?HER

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
MICHAEL P. ANSELMO, )
)
Petitioner, )
)
Vs. ) Case No. 14 EW 00029 1B

)

CONNIE BISBEE, Chairman; ) Dept. No. 1
SUSAN JACKSON, TONY CORDA, )
ADAM ENDEL, Commissioners; )
NEVADA BOARD OF PAROLE, )
)
Respondents. )

NOTICE OF REPRESENTATION OF RESPONDENTS

The State of Nevada, by and through counsel, ADAM PAUL LAXALT, Attorney General of the
State of Nevada, hereby notifies the Court and respective parties to this action that Deputy Attorney
General DANIEL M. ROCHE has assumed responsibility for representing the interests of the named
respondent, and the Attorney General of the State of Nevada, and the interests of the State of Nevada in the
above-entitled action.

RESPECTFULLY SUBMITTED this 8th day of January, 2015.

117/

117

117 21




Office of the Attorney General

100 North Carson Street
Carson City, Nevada 89701-4717
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AFFIRMATION
(Pursuant to NRS 239B.030)

The wundersigned does hereby affirm that the preceding document, NOTICE OF

REPRESENTATION OF RESPONDENTS, filed in case number 14 EW 00029 1B, does not contain
the social security number of any person. No additional affirmation will be provided unless the

document contains personal information.

DATED this 8th day of January, 2015.

ADAM PAUL LAX
Attorney Geng

L ¥ROCHE
eputy Attorney General

CERTIFICATE OF SERVICE

By:

I certify that [ am an employee of the Office of the Attorney General and that on this 8th day of
January, 2015, I served a copy of the foregoing NOTICE OF REPRESENTATION OF

RESPONDENTS, by placing said document in the U.S. Mail, postage prepaid, addressed to:

MICHAEL P. ANSELMO
NDOC #10999
Northern Nevada Correctional Center

Post Office Box 7000
/Q@)\Mp )

Carson City, Nevada 89702
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Office of the Attorney General

100 North Carson Street
Carson City, Nevada 89701-4717
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ARICINAL RECD & FILED™
ADAM PAUL LAXALT
Attorney General , .
DANIEL M. ROCHE BISFEB 13 PH 3: 36
Deputy Attorney General ' ANAVERIWETHE
Nevada Bar No. 10732 i y 7f
100 North Carson Street BY, /A W/
Carson City, Nevada 89701-4717 BEPLTY

(775) 684-1273
DRoche@ag.nv.gov
Attorney for Respondent

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
MICHAEL P. ANSELMO, )
)
Petitioner, )
)
Vs. ) Case No. 14 EW 00029 1B

)

CONNIE BISBEE, Chairman; ) Dept. No. 1
SUSAN JACKSON, TONY CORDA, )
ADAM ENDEL, Commissioners; )
NEVADA BOARD OF PAROLE, )
)
Respondents. )

MOTION TO DISMISS

Respondents, by and through counsel, Adam Paul Laxalt, Attorney General of the State of
Nevada, move to dismiss Michael P. Anselmo’s (hereinafter “Anselmo™) petition for a writ of habeas
corpus. This motion is based on the following points and authorities, together with all other pleadings,
papers, and exhibits attached hereto.

POINTS AND AUTHORITIES
L. STATEMENT OF THE CASE

On June 6, 1972,l Anselmo was convicted of first-degree murder in Washoe County case
number 271359 and sentenced to life in prison without the possibility of parole. Exhibit 1. On
January 3, 1977, he was convicted of escape in Clark County case number 35024 and sentenced to
ten years in prison, consecutive to his sentence for murder. Exhibit2. And on March 8, 1977, he was

/17

" In this procedural history, respondents will refer to the date that the Judgments of Conviction were filed. 23
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Office of the Attorney General

100 North Carson Street
Carson City, Nevada 89701-4717
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convicted of escape in Carson City case number 37373 and sentenced to ten more years, consecutive to
his prior two sentences. Exhibit 3.

On December 14, 2005, the State of Nevada’s Board of Pardons commut_ed Anselmo’s
sentences. Exhibit 4. His life sentence in case number 271359 was commuted to a sentence of
five years to life in the Nevada Department of Corrections. Id. His sentence for escape in case number
37373 was commuted to run concurrently with his life sentence. Id. = His sentence for escape in case
number 35024 was not altered and remains pending. See id. |

On February 13, 2006, the Nevada Board of Parole Commissioners (hereinafter “Parole Board”)
voted unanimously to deny parole for three years. Exhibit 5.

On November 6, 2008, with no votes in favor of granting parole, the Parole Board denied
Anselmo parole for three more years. Exhibit 6.

On February 27, 2012, the Parole Board again unanimously voted to deny parole for three years.
Exhibit 8.

Finally, on November 17, 2014, the Parole Board voted 4-3 to deny parole for three more 'years.
Exhibit 9.

On December 30, 2014, Anselmo filed a petition for a writ of habeas corpué challenging the
Parole Board’s most recent decision to deny parole. In his petition, Anselmo claims that the denial of
parole (1) amounts to cruel and unusual punishment, (2) violates due process, and (3) violates double
jeopardy. Petition at 4-6. Respondents now move to dismiss the petition.

Il ARGUMENT

In his petition, Anselmo does not challenge his underlying conviction or sentence. See Petition.
Rather, he challenges the Parole Board’s decision to deny him parole. Id. Because Anselmo does not
challenge his judgment of conviction, sentence, or a related computation of time, his petition is outside
the scope of the post-conviction habeas corpus statutes. NRS 34.720. |

As for the general habeas corpus statutes, see NRS 34.360-.680, those state that a writ of habeas
corpus issues only where there is “no legal cause” for the challenged “imprisonment or restraint, or for
the continuation thereof.” NRS 34.360; NRS 34.480. Anselmo s lawfully confined pursuant to
multiple judgments of conviction, the validity of which he does not dispute. See Petition; Exhibits 1-4.

24
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He fails to set forth a cognizable claim for habeas relief because parole is an act of grace of the Staté,
and there is no cause of action permitted when parole has been denied. See NRS 213.10705;
Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 7 (1979); State, ex rel. Bd. of Parole Comm’rs v.
Morrow, __ Nev. __, 255 P.3d 224, 227-28 (2011); Niergarth v. Warden, 105 Nev. 26, 28,
768 P.2d 882, 883 (1989); Weakland v. Bd. of Parole Comm’rs, 100 Nev. 218, 220, 687 P.2d 1158,
1160 (1984); Severance v. Armstrong, 96 Nev. 836, 620 P.2d 369.(1980).

Respondents assert that these cases preclude any constitutional challenges to the denial of parole
in Nevada. However, to the extent that these cases serve only to preclude Anselmo’s due process
claims, respondents assert that his other two claims can nevertheless be dismissed as facially meritless.
Anselmo’s double jeopardy claim is without merit because the denial of parole did not amount to
“resentenc[ing] petitioner to the death penalty.” See Petition at 6. Likewise, denying parole from a life
sentence for first-degree murder does not amount to cruel and unusual punishment. “The Eighth
Amendment...forbids only extreme sentences that are ‘grossly disproportionate’ to the crime.”
Harmelin v. Michigan, 501 U.S. 957, 1001 (1991) (Kennedy, J., concurring). Anselmo doés not allege
that his sentence is “grossly disproportionate” to the crime of first-degree murder or othef\Nise
unconstitutional or invalid, see Petition at 4-5, and he has no constitutional right to be released before
the expiration of his sentence. See Greenholtz, 442 U.S. at 7.

. CONCLUSION

Anselmo fails to state a cognizable claim for habeas relief, and his claims are all facially
meritless. His petition should be dismissed.

RESPECTFULLY SUBMITTED this 13th day of February, 2015.

ADAM PAUL LAXALT
Attorney General ,

By:

V eputy Attomey General

25




CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Attorney General and that on this 13th day of
February, 2015, I served a copy of the foregoing MOTION TO DISMISS, by placing said document in |.

the U.S. Mail, postage prepaid, addressed to:

100 North Carson Street
Carson City, Nevada 89701-4717

Office of the Attorney General
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MICHAEL P. ANSELMO

‘NDOC #10999

Northern Nevada Correctional Center

Post Office Box 7000
;@WAL@ : Z()Me/q/c/f :

Carson City, Nevada 89702
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INDEX OF EXHIBITS

1. Judgment filed 06/06/72 ’ ' 1
2. Judgment of Conviction filed 01/03/77 , 1
3. Judgment of Conviction filed 03/08/77 . e 1
4. Order Commuting Sentence dated 12/14/05 | | 1
5. Order Denying Parole Release dated 02/13/06 | 2
6. Order Denying Parole Release dated 11/06/08 3
7. Order Taking No Action dated 11/17/11 | 1
8 Order Denying Parole dated 02/27/12 2
9. Order Denying Parole dated 11/17/14 | | 2 _
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,mimv» . MAY
PRESENT HONORALLJEW DISTRIC'I‘ JU’DGE F’

H K “BROWN, CLERK; R. J. GALL; SHERJFF

*, % N ¥ * . x _# S

STATE OF NEVADA, Plaxntl_f:f . © No.l . 2]1359

, WLREUPON a recess was taken untﬂ__IlEﬁMZ__

atQ.LB_Q_ o clocL A M.

SI‘ATE OF Nﬁ_VADA, _ ' / ’ -

)
© ) 8s.
Q?‘“*%"&W 3‘*‘,‘,‘:‘ > :

Cot.rt of ‘the’ State of Nevada, in and for the County of Washoe, do hereby certzfy the
fore _g%g:gg;grgebirtme and correct gopy of the &

the mmufes of said- District Court in the® abo{:e enﬁ 5& ction N

. i
! .Ar.y:‘v

SOIRUTIESG 10 (76 -
IN TESTIMONY WHEREOF, I have hereunto set my band.and affixed the seaf S oaid
Cou.nt,__a.t Rang, - V\Iexzadar thls_Zﬁ_th_da;L.a.f —Ma

“ou ge
CLERK -

DEPUTY

CERTIFIED COPY OF JUDEMENT OF IMPRISONMENT AS PER HRS 176.325
cc-c-2098
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CASE NO., 15024 - : ;
o i
DEPY, T iw I la ' :

7 . éf
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE ST OF’%{QHDA

IN AND FOR THE COUNTY OF CLARK,
——
THE STATE OF NEVADA,

Plaintiff,
"upe JUDCMENT OF CONVICTION

MICHALL P. ANSLIMO

Defendant,

Nt e e A e NI N

WHEREAS, on the__ 30th day of Hovember 1976 , Defendant |

MICHALL P, ANSELMO » entered a plea of guilty to che. '

crime of LSCAPE

, NRS 212.090

the above entitled Court thereafter, on the_ 29th day of_December!

-
19__ 7¢, did adjudge the Defendant gullty by reason of hisn plea

of guilty and 8entenced Defendant to scrve a term of ten (160)

§ eara in Mevada Stato prisgn. 224d geptcnce to run consccutjve 1

La_the sentonces Rraviously impoged, i:]
I
|

THEREFORE, the Clerk of the above entitled Court {s hereby
directed to enter this Judgment of Conviction as part of the
Tecord in the sbove entitled matter.

DATED this_, TC day of pecembor » 1976, {n the

City of Las Vegas, County oﬁ\\\ k //;

16~F~1%19/dw
LVMPD DRETE-T 3607

AUG 5 Z0m —

CEP‘TH:,";\ (\I' l'.'/\(

DOCUMENT [ iACHEDISA
TRUE AND CORRECT COPY

OF THE ORIz ‘AL ONFILE
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3n The Fivet Wudicinl Bistried Gourt of the Fiate of Nevada,
In and for Qarson ity

THE STATE OF NEVADA,

i Plaintiff,

MICHAEL P. ANSELMO

Defendant. SR EERL '
VALIEH % l,‘ R

JUDGMENT OF CONVICTION

The defendant above-named, having been brought before the Court on an Infarmation charging him with the crime of

escape in violation of N. R. S. 212.090

and he having entered a plea of guilty thereto, {and the defendant
thereafter having been tried, and the Jury having rendered a verdict of Guilty) (or, the Court having entered judgment of

guilty}

The defendant offering no statement in mitigation, and na sufficient cause being shown by the defendant as to why

judgment should not be pronounced against him, the Court entered judgment that the defendant was guilty of the crime ot

_escape ,a felony

The Court then ordered that the defendant be punished by imprisonment in the Nevada State Prison for-the-tersnot—

a fixed term of ten (10) years in addition to and consecutive ta any

other sentence he may now be serving.

The defendant was then ordered remanded to the custody of the Sheriff of Carson City, to be by him delivered into the
custody of the praper officers in obedience to the aforesaid sentence.

% /n«// 7 /g/&/ e
DISTRICT WGE V

RECE{VED of . Sheriff of Carson

DATED: March 7, 1977 .

City, State of Nevada, on this day of .19 . one

to be committed to the Nevada State Prison for the term of

for the crime of

WARDEN OF NEVADA STATE PRISON

By

of Nev%:‘a, i aid for Carson Ciiy.
BY . 5ot

CH i S, Depuly

" FItED




Orier Commuting Sentence

Pursuant to the authority of the Nevada Constitution and the Nevada Revised Statutes Section 213.010 to Section
213,100, vested in the Nevada Board of Pardons, the following ORDER Is issued:

APPLICANT Michael P. Anselmo NDOC #10999 on May 26, 1972 was sentenced by the Honorable James J. Guinan, District
Judge of the 8* Judicisl District Court, in and for the County of Clark, State of Nevada, to imprisomcnx in the Nevada
Department of Corrections for the crime of 1% Degree Murder (case #271359) for 8 term of Life without the Possibility of Parole;
on March 7, 1977, was sentenced by the Honorable Frank B. Gregory, District Judge in the 1% Judicial District Court, in and

for the County of Carson; State of Nevada; to imprisonment in the Nevada Department of Corrections for the crime of Esca
(case #37373) for a consecutive term of 10 years, and having spplied to this }.ci}t’ntd for jon of pe

ITIS HEREBY ORDERED, that effective this date, applicant’s sentence of Life without the Possibility of Parole (case #271359)
is commuted to 8 term of five years to life, and applicant’s sentence of 10 years (case #37373) is commuted to run concurrent
with case #271359. Applicant’s sentence of 10 years for Escape (case #35024) remains consecutive to case #271359.

IN TESTIMONY WHEREOF, We have severally signed and caused these presents to be
attested with the Great Seal of the State of Nevads. Done at Carson City, Nevada, this [4th
day of December 2005 A.D.

Ronald D. Parraguirre, Justice of the Supreme Court

Dean Heller, Secretary of State

CERTIFIED COPY;

The document to which this certificate is attached
is a full, true and correct copy of the document(s)

on file and of record in my office.

BY: (XM, [\

DATE: VAR 2 9 2006

David M. Saiith, Pardons Board Executive Secretary
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STATE OF NEVADA

[
£
b

WHETE - Board Flle  PINK - Fle oot 2740
CARARY - forrta  OOLDENROD- pEP
CERTIFICATION OF
BOARD OF PAROLE COMMISSIONERS ACTION

02-13-2006
ORDER DENYING PAROLE RELEASE

10000 Korhem Nevads Correctional
LOCATION OF HEARING

{enter

AMEEL RO MICHARL
BUARTE HANE HOOP HUMBER

it is the order of the Board that further considerstion of parole is DENIED until - - - -1 U2-13-2009

The Sogrd haw delarmingd (el the ome seyally lsvel andfor parle
Theratnrg, the Beand BBE Hepars z‘ 1 ihe puideline zéi‘“i}”f??é?fzﬁ?s%
Y Hgture and sevenly of e aoima
7 inine opinton of 1ne Bearg, santinued conliNEmant 16 | ppaagd 10 Hrolact e publo T huther ¢

& aaturs of ¥oul cdsg

ol

AR OF PARCLE COMMIES

FOR THE HEVADA T CEIGHERS

Foaoorr:

ﬁ;sz’ wssiorer T, Soodssy DERY
srmntssionss J Morwe DENY

Crapman i
Comrissiongr O

Bt Ry,
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STATE OF NEVADA

oy o
WHITE - Board Flils - PINK < Fila oo 271858 CTH

CARNARY - iermte GOLDENROD - PEF
CERTIFICATION OF
BOARD OF PAROLE COMMISSIONERS ACTION

. 11-06-2008
ORDER DENYING PAROLE RELEASE

ANSELMO MICHAEL 108994 Northern Nevada Comrectional Canter
RIMATE HAME NOOF NUMBER _ - LOBATION OF HEARING
it is the order of the Board that further consideration of parole is DENIED until - - - - 024342812'

M wfda/m

FOR THE HEVADS BUARD OF FAROLE COMMIBSITHERS
Recommendation of panel presanty

Commissioner 0. Sisbes: DENY Gommissionar Baker DEMY
Cormmissionsr Iackson DENY

The final action was ratified by the iollowing parole commissioners:

Cemmissionsr C. Bishee: DENY Commissloner Baker DENY
Commissionar Jackson DENY e sommigsionsr . SRANT  DENY
— ———
Commizstonsr _JMX . GRANT GoErt D commissioner © GRANT DENY
Cammissianer : GRANT DENY

THOEANR N4 A 0OM
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CETRAL OFFCR

1STF Ol Fiot Sndngn Rowd
Badee &
Corpna Cliy, Novads SP06-057F
g/ parchh Ty
{T75) COP-504%
Bax {T75) 6875738
DIRIA 1S GREAINE, The

sAnan

THOTRAR B GO ULEHY, Mancbsr
MARY IETH, Picrber

CHRIS MIDLMAR, Buacusiing Sscreinry

NEVADSA BOARD OF PAROLE COMMISSIONERS

B DN

SR OF HEVADS
JEE GREEE
bl

LS VEEAS OFFRIR
SELD B, Bueiers Avsnms
Snks 100
iao Yooee, Hovedn 891190040

i/ pavole e g
{F02) 4854370
Foz (7033 4804975 -

DOREX I, SALLING, Chalmans
EDDIE GREY R, Mewb
PARCHIARI. ERRLRE, Biomibar
BAAETRICE SV, iambar

Addendume to Order Denying Parole
Mﬂm&}ﬁwma (0949 NNCC L4-0¢
Name - ' D# Location Date
?ursuant to Nevada Law, the Parole Board is required to provide specific recommendations to

improve the possibility of granting parole the next time you are considered for parole, if any.

The following recommendations do not create a liberty interest when you are considered for parole
in the future. While the suggestions that are provided may improve the possibility of being granted
parole in the fisture, they do not guarantee that you will be granted parole.

The specific recommendations pertaining to your case are indicated.

1. Do not engage in disciplinary misconduct during denial period.

s

the workplace upon released.

Participate in victim empathy programming,

___5. Disassociate from involvement with a gang.

6. Other:

Participate in programs that address the behaviors that led to your incarceration.

Participate in educational or vocational programs that will improve your marketability in

<
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STATE OF NEVADA

kS

WHITE - Bogid Fle CANARY - inmate g?ﬁggg& PER

BOARD OF PAROLE CQMM%SS%ONERS'
PAROLE RISK ASSESSMENT

ANBELMG, MICHAEL 10889 §1-06-2008 nothem Nevada Cotrectional Denler
HANE HDOPK DATE WBTITUTION ‘
Static Risk Factors v Dynamm Risk cmturs
Age gt First Arrest (fuverile of 30Ul _ Cusrent Age ,
D | IR YRETE O YRGS ] i & at atea A 1
Frior Probaton/ arole Revaestons Actve (Sana Memberamp ‘ e
mmwmm«m ' L Ml U1
Employment History T - Torrpleted DL certhied educational,
© ermomecTofTetver) 3 | vooational of Tealrnent pIogran

Vﬁaamaamm .'i_ i

{W¥ense Tor f‘wrem or Frior mvzmmq

Ay Timh, Buglay, Fogery, Rmy 71 Discinlinary cmm pasyear
: o ajors o Sipke My «% {
Hisrory of Dmgiéémha Abuse » : : :
FORIR S, m mmm @ I Z } Turrerk Custody Lewvel "
sheanary 1
Gender " . , e
MALE] v DYNAMIC RISK SCQRE} ,~§ 1
STATIC RISK SCORE{:BL::% TOTAL SCORE (static & dgnaiaic} m '
Crime Severity Level( Highest | Risk Level [Maderate]

Guideline Recommaendstion: Consider Factors

AGCGRAVATING FACTORS - The Boad dstermined the following aggravaling faclom gve applicabls In your casel
fnpEet oft e viotin(s) andfor community,

o

L2 I N

MITIGATING FACTORS - This B oard delermined e Toliowing mitigaling Tacters are applicadiain génr‘saaa:
H

& PAMcIpaton I PIgIEMS specilic 1o 304ressing penavioer it 1R 10 IRl Incarceration.

PIDMMWR 1IDAN iz
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>t STATE OF NEVADA
CERTIFICATION OF
BC}%FE} OF PAROLE COMMISSIONERS ACTI{}”‘%

ORDER TAKING NO ACTION

)

AMEELMO, MICHAEL P 10698 010008 : CHPIOC-URCAT-A 1 ir 72011
Iomgle Name NDPOC Navber Hodimg# Location Date

Na Action was taken on the above referencsd inm e af the parcle hesring held on thig date

’I}ﬁ‘i ACTION APPLIES TO THE i"{}LLi}Wﬁ‘!{F SENTENCE(G):
Controlling semrence denorad By * Claze 8 Count: 3 Tovse Description
*271350; ;MURDER 1ST DEGREE

Reason(s) for action:
Reuson for Ho Acion Mo aaion tdeen due to lacdk of information nesded romeke 2 recarpnendstion.

Recommendation of the panel w’*m conducted the hearing: Mo Acion
Cormratssioner Bd Gray; Mo Actien

Coramizsione Michas! Beeler No Action

Corprndssione Maurics Silve, Ho Action

NOTE: A "No Action” order does nof raguirve vatification by amajority of the Board.

FOR THE NP YADA BUARD OF PARDLE £ féﬁ'&i INSIONERE

4 ’i}
iﬂ@
i
&
i
o
i
-
&
3
P}
oy
3
&3
g

Thiz dncunau adgkmﬁ;?gwﬂﬁ :‘:’..("

B _awdf et pve BTLE 172008
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Wf*%_f?" = Boparad e TANARY < Trrrdesy §’ ! ‘ g : . Fape 4 of 2
BB - COLOENRDD- PSR 4, P =
STATE OF NEVADA
CERTIFICATION QF
BOARD OF PAROLE COMMISSIONERS ACTION
ORDER DENVING PAROLE
AMEELMO, MICHARL P RS Q10ee0 W40 17-A ORIV

Inmate ange BLOC Noabar . Booking # Location Dats

1t 15 the Order of the Board that farther considerstion of parsle is demded until 22012015,

THIS ACTION APPLIES TO THE FOLLOWING SENTENCE(S)

2y P Ty YA 3 omam oo L odr £ o ERe LS . TS VR
Comtrotling sentence denoted By ¥ Case # Cowntr Offerse Dezoription
WOEFT RO TR ATTENTNISTS 1L T 5 g

FETIAE0 ) MURLDER IST DEGEER

Eearenls) for actiom

Demnaal Beasor Nabhue of orimingl record s inorsasingly more serbss.

Drendal Regson: Tropact on victisnds) andfor comraunity, .

Specific Beooraresndation: Do not engage In disciplingy miscomiuc domg denist pariod

Beomunendation of the panel whe conducted the hearing Doy Pavle
Coparnizsions Zuwsan doeon, Deny Parcls
o issione Adam Endel, Deny Darole

Coparaissone Tony Uords, Dy Parols
The final sction was ratified by the Iollowing Munbeas of the Board of Parsle Compeissioners:
Cornmizsover Adan Badel; Deny Parcle
saioner Tony Cords, Dany Parole
Cempvrrassioney 3usan ckaosy, Deny Parole

Comz

desioner Bd Gray, Deny Parpls

fa&f%}ﬁ} ROARD OF PAROLE COMBISSGNERS
iy dpoument wos prepoved By DFOLEY 08 1293683 530 i
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WHETE ~ Boad Flis LANARY - Ts
I~ T Fllg DR TENTOD - FEP

STATE OF NEVADA
CERTIFICATION OF
BOARD OF PAROLE COMMISSIONERS ACTION

PAROLE RISK ASSFESMENT & GUIDELINE

ANTELRMD, MICHARLY 100 oD NNOO- U408 QTH2RIZ
IDNBIATE MaRIE FRHE BOAORINGE LOCATION LATE

Prrole Bid & sesgnenis

Cyuestings ngz ges/ Bon

i Agean Dst Arresst VEES OF IR

Zl}z‘*iwz Baeorations zw}gm&zmé o Revorgions O :

e *a?;z“sm* Himr { D Emplopsd 1 2/ fﬁ.‘%«»‘mw < Y ‘1»’?‘331"” “i

& . 2
4 Property Copgloton | (OAutoThe

5 Drug/Aled ‘mi Usesdibuse | {3 Froguent abuse 5%3«‘2“@23 Mm& wt mh- f:é:ggz Z

& Gy | S0 Ee ]

feyd

Static Bish Srors

7. hgvent Aew f~’§“’w; a;za@ g -1
=

2. Cang Mem ﬁez::z‘vﬁﬂm
2 ”23; ograrrrang ¢ (134 qmgﬂém 2 approvsd progran o educationsl achisvement du ring the aprat prison

LT

10, Dintinlin ws:mm f"‘%}fs?esia;wé*aa siinary Vinlatons or Singls Minc Vielation: -1
11 Anvrowed nfm&y Lovel dadivgn

Dynarmic Risk Score | -2

Total Score (SiabicvDynamic) | 5

Offenze fused {o detevming crives severlly for visk awenamany | Cffense Categoey ) Offense Heverdy
ROITEDER 15T DEGEER ’ COAT A %zg?a:&t

Total Bigk Srovs Capideline Bish U Cagidelie Beromnamdslion

Pl Risk Cormider Factors

The Board determined the following &ww‘ﬁiﬁg Fostors wre apphoable In your ease
?V{-’-’“?a?.&ii @ ”i?iiﬁl c‘i il fm" soynmunity: Death f::a icﬁfm
Cewvn
prohelion g@;’*’:x; COnicE

Waturs of crbming reco

The Board s determived the %@%@wmg Mitigating Factors ave applicablain your case
mfz"w:’zs% free for (O years o mare £ wg}z ’j‘zii‘"gﬁ%i{ sl mct in disciplings regatiorn

ngm hahgni CareEratiog

Partivipation in rOgrars z«:ifi;: T asdidrey m‘m

Thes duvcnment way propared y LA

i enw B 2408
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WHTE - Bowrd File  CANARY - lrvste. ‘ ‘

%#w a3

PIpE - P Fiie m}wgfms - PaF .

STATE OF NEVADA

CERTIFICATION OF :

BGARX) OF PAROLE {;i}‘i;{ifiiSSKWERS ACY{{}‘Q
ORDER DENYING PAROLE

AFEELIG, M{SH.&E'L? 10999 G1oeee WNCC-U10-B-3-C 111772014
Inmate é‘}’ame o . : m(}f; Numiber . Hooking# L&f&ﬁﬁ:{i :

3 Ei" 15 the Uxiiar of the Baafdﬁ;st further consuderation of parale is dmxmivn&i 030172 3918

THIS AE‘T TON AFPLIES TO THE FOLLOWING SENTENCE(S):
- Controlling sentance denoted by *, Caze # Cownt: Qffense Description:
27 359‘,1,;&3@&3}? 1"“1‘ DEGREE ' '

i&easmt(s} for iwh:m. N
- Drenial Reason: Watire of oriminal record is nﬁaaam@v TS SeTI00S.
Dvenial Regsan: Trmpact on victing(s) end/ar coramunity.
Specific Bscommendstior: Do ngt engage in disciplingry misconduct dwring denigl period

Reconmendation of the panel who conducited the hearing: Grant Parcle
Crrenissioner €4 Gray, Grant Parcle :

‘:wu*ﬁa;ﬁma* Luniile Monterde, Grant Parale

Cornmissionsr dMichas! %xeeia Crart Parple

The Bnal action was mﬁﬁeﬁ?sy the following Members of the Board of Parole Commissioners:
Cornmaissionier B4 Gray, Grant Parols
Cornrnissionsr Michas] Heele, Grant Barole
Comenisnoner Laalie Monterde, Grars Davole
Cormronssianer Adam Endel, Deny Parole
Cornmissioner Sussn Jacksor, Deny Parnle
Chatronan Cornie Pdshes, Deny Parole
Comraassioner Tany Cords, Deny Parple

Thiz dpcmment wax praparsd iy DRARNARD a2 1203014 3. 48 0

Zﬁﬁm’é;mgmiwﬂ:v URERIIFiTiis

Al
¥OR THE E’*EEV&QA asm OF mm&x {»!{}'ﬁ}ﬁﬂfﬁ‘f&{?}‘iiﬁs

~Pate
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WHITE - Bowrd Fiie | CANARY - fomafe : ' Fage 2 of 3

P10 "D Flis BOLDENADT - PER ¢
STATE OF NEVADA
CERTI?‘ECAT%O“E OF .
BC%ARB OF PAROLE CG&&&H&&?@‘%K% ACTIQN
PAROLE RZ{SK ASSXSSMW & c;{_z{nmmg
ANSELMO, MICHAELD 089 010999 - MNCCUIGB3- . 1VI7 2014
INMATE NAME - I aled BOORING# U LOCATION S Q_f{i’l‘f
Parole Fisk Assesonent: .
Chiestions | Bespunses / Scorex
E Ageat I Arrest | 19 yesrs oy yaunge (I3 2
4 Frige Revocations | {Oo Parole o Probation Revocstions: 3 E
3 Erproyroent Hisory | (DEmploysd tess than fi-gme/fl-nme<onevesr. 1
4 Dronerty Convicion | (a)ALtn Thell, BITEiEry, FOFERry, ROGNEry, ?Xmmf é"‘rzme 2
&'ggfﬁ.zcaissﬁ Use/Abuse | (Jifrequent sbuse seripus.disruplion aﬁ mma‘smmg :
& Gender ’}}Ms}e i
Static Risk 3coTe
- T Current Age w’»;}f%imaﬂme -1
3 uang Memnnarsing | (0 Mo or Superr ¢ ‘
S8 Programming | (-1} Yes (enter schisvement name 1o yomentsy <
10, Discplinary Conduit | {-1)Ho distiplinanses: -V
1l Apgrorsd: Costody Larst | {0) Median O
. Drynavme Bisk Scove | -3
Total Score (StatictDynamich | 5 :
Ciffese (used Eo determiine crime severily 107 1ok ASSesamant) T Offense Catesory | Offense Severity
MURDER ST DEGREE ' Cé‘ﬁ’ B Highest
Total Hisk Grore. Cuidaline Bisk _ T Caideling Recmmmﬁam
3 - Low Hisk Co g,musia' Fucrars

The Board determined the following Aggravating Factors are applicablein your case;
,mgaii on victin{s) andfor x.mxm;mt; 22 vear opld fernale died as remle of being attacked: .

Comrpvission of & oring whils mwm‘&né, ar; badl, eluding, on escape sLANIS, or while under parole or probanion mgwm;m Was
Probation when conwictz of VO Received 2 sscape copwictions while incar cgstﬁé in prigog

Haura of &‘2""5&"&&} record is noressingly moore sericus: Previous offense: are “z";spei%‘ty rInes

The Boesrd defsemined the following %@ﬁgaﬁzx&g Factors are applicablein Yoy case:

Infraction free for tevo years of Taore 1o hedring rooreh and not in discininey a»grwgmm Ha éz:mpﬁ.mn sinee 1421 »x?’?
Corprramity and or fendly Support, Recelved. Ietier from family :

Pending C5 sentence of detalper lodged By other jurisdiction: Fas pending sentence toserve fm‘ Ezcane
Participationin programs agletiih. w %ﬁm&m& the behavior that led to thelr incarceration: Coanpleted émuz;gi Smw:ss "i‘%@ HED
1597, A4 1994, Culinary Arts Degree 1995, Anger Management 1996, BETA 1999, Certifiedin Em Hagards

Thin docuwsnt vas propavad by DRAFNARLY 5 IV H14 240 PM

2 g gat_rew BU3 008
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100 North Carson Street
Carson City, Nevada 89701-4717
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X [
ORIGINAL

REC'D & FILEU

ADAM PAUL LAXALT
Attorney General

DANIEL M. ROCHE

Deputy Attorney General
Nevada Bar No. 10732

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1273
DRoche@ag.nv.gov

Attorney for Respondent

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
MICHAEL P. ANSELMO, )
)
Petitioner, )
) L
Vs. ) Case No. 14 EW 00029 1B
)
CONNIE BISBEE, Chairman; ) Dept. No. 1
SUSAN JACKSON, TONY CORDA, )
ADAM ENDEL, Commissioners; )
NEVADA BOARD OF PAROLE, )
)
Respondents. )

REPLY TO OPPOSITION TO MOTION TO DISMISS
Respondents, by and through counsel, Adam Paul Laxalt, Attorney General of the State of
Nevada, hereby reply to Michael P. Anselmo’s (hereinafter “Anselmo”) opposition to their motion to
dismiss his petition for a writ of habeas corpus. This reply is based on the following points and
authorities, together with all other pleadings, papers, and exhibits on file herein.
POINTS AND AUTHORITIES
I STATEMENT OF THE CASE

On December 30, 2014, Anselmo filed a petition for a writ of habeas corpus challenging a
decision of the Nevada Board of Parole Commissioners to deny parole, claiming that the denial
(1) amounts to cruel and unusual punishment, (2) violates due process, and 3) Vioiates double
jeopardy. Petition at 4-6. Respondents have moved dismiss the petition, and Anselmo has filed an
opposition. This reply follows.

/11
50
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II. ARGUMENT

In his opposition, Anselmo contends that it defeats the purpose of conducting a parole hearing
before a three-member panel of the Parole Board if the other four parole commissioners have the power
to overrule the panel’s decision. Petition at 2. He also claims that the full Parole Board’s decision to
overrule the panel decision was based on hate and prejudice. Id. Then, he claims that the entire process
violated his constitutional rights. /d. A

Anselmo’s claim that the Parole Board hates him is unsupported by any evidence. Moreover,
his opposition is entirely devoid of citation to a single case or statute in support of his claims. It is clear
that Anselmo is angry about the fact that he was denied parole, but he wholly fails to demonstrate that
his constitutional rights were violated. |

A denial of parole simply does not give rise to a cognizable claim for habeas relief. See
NRS 213.10705; Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 7 (1979); State, ex rel. Bd. of
Parole Comm’rs v. Morrow, __ Nev. __, 255 P.3d 224, 227-28 (2011); Niergarth v. Warden, |
105 Nev. 26, 28, 768 P.2d 882, 883 (1989); Weakland v. Bd. of Parole Comm’rs, 100 Nev. 218,220, | .
687 P.2d 1158, 1160 (1984); Severance v. Armstrong, 96 Nev. 836, 620 P.2d 369 (1980). The petition
should be denied.

. CONCLUSION

As explained in respondents’ motion to dismiss, Anselmo’s petition should be denied because
he fails to state a cognizable claim for habeas relief and his claims are all facially meritless.

RESPECTFULLY SUBMITTED this 3rd day of March, 2015.

D eputy Attomey General
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Attorney General and that on this 4th day of

March, 2015, I served a copy of the foregoing REPLY TO OPPOSITION TO MOTION TO DISMISS,

by placing said document in the U.S. Mail, postage prepaid, addressed to:

MICHAEL P. ANSELMO
NDOC #10999
Northern Nevada Correctional Center

Post Office Box 7000
Dovme () lﬂw

Carson City, Nevada 89702
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DANIEL M. ROCHE

ADAM PAUL LAXALT
Attorney General

Deputy Attorney General
Nevada Bar No. 10732

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1273
DRoche@ag.nv.gov

Attorney for Respondent

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
MICHAEL P. ANSELMO,

Petitioner,

Vs, Case No. 14 EW 00029 1B
CONNIE BISBEE, Chairman;
SUSAN JACKSON, TONY CORDA,
ADAM ENDEL, Commissioners;
NEVADA BOARD OF PAROLE,

)
)
)
)
)
)
) Dept. No. 1
)
)
)
)
)

Respondents.

REQUEST FOR SUBMISSION

Respondents, by and through counsel, Adam Paul Laxalt, Attorney General of the State of Nevada,

respectfully request that the above-referenced matter be submitted to the Court for decision upon

Respondents’ motion to dismiss. This request is based upon the provisions of Rule 13(f) of the Rules of

Practice of the District Courts of the State of Nevada. Accordingly, the instant matter may be submitted

upon the pleadings and other documents on file in this matter

RESPECTFULLY SUBMITTED this 3rd day of March, 2015.

ADAM PAUL LAXALE:
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Attorney General and that on this 4th day of
March, 2015, I served a copy of the foregoing REQUEST FOR SUBMISSION, by placing said

document in the U.S. Mail, postage prepaid, addressed to:

MICHAEL P. ANSELMO
NDOC #10999

Northern Nevada Correctional Center
Post Office Box 7000
Carson City, Nevada 89702

Levwre O -L\W

100 North Carson Street
Carson City, Nevada 89701-4717

Office of the Attorney General
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
MICHAEL P. ANSELMO, )
)
Petitioner, )
)
vs. ) Case No. 14 EW 00029 1B

)

CONNIE BISBEE, Chairman; ) Dept. No. 1
SUSAN JACKSON, TONY CORDA, )
ADAM ENDEL, Commissioners; )
NEVADA BOARD OF PAROLE, )
)
Respondents. )

ORDER DISMISSING PETITION

Petitioner Michael P. Anselmo’s petition for writ of habeas corpus h_aiVing been filed on
December 30, 2014, and the Attorney General for the State of Nevada having filed a motion to dismiss.
the petition; now, therefore, the Court, having considered the petition, motion to dismiss, and all other |
documents on file herein, hereby dismisses the petition based on the following findings of fact‘and
conclusions of law:

FINDINGS OF FACT and CONCLUSIONS OF LAW

Petitioner is in the custody of the Nevada Department of Corrections pursuant to judgments of | -
conviction for first-degree murder and escape, the validity of which he does not dispute.

On December 14, 2005, the State of Nevada’s Board of Pardons commuted Petitioner’s séntence
of life without parole for first-degree murder to a sentence of life with parole eligibility beginning after |
five years. Since that time, the Nevada State Board of Parole Commissioners (“Parole Board”) has
voted to deny him parole on four occasions. In his petition filed on December 30, 2014, Petitioner
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® ®
claims that the most recent denial of parole violated his constitutional rights to due process anq to be
free from cruel and unusual punishment and double jeopardy.

Petitioner does not challenge his underlying conviction dr sentence or a related computation Qf
time, and therefore his petition is outside the scope of the post-conviction habeas corpus statutes. |
NRS 34.720. Moreover, because he does not dispute the validity of the judgments for which he is
confined, he fails to allege that there is no legal cause for his imprisonrrient or restraint. See
NRS 34.360; NRS 34.480. Petitioner fails to set forth a cognizable claim for habeas relief because
parole is an act of grace of the State, and there is no cause of action permitted when parole has. .‘t‘)een
denied. See NRS 213.10705; Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 7 (1979); State, |
exrel. Bd of Parole Comm'’rs v. Morrow, ___ Nev. __, __, 255 P.3d 224, 227-28 (2011);
Niergarth v. Warden, 105 Nev. 26, 28, 768 P.2d 882, 883 (1989); Weakland v. Bd. of Parole Comm’rs,
100 Nev. 218, 220, 687 P.2d 1158, 1160 (1984); Severance v. Armstrong, 96 Nev. .836, 620 P.2d 369
(1980).

To the extent that any of Petitioner’s claims are cognizable in a petition for a writ Qf habeas
corpus, the Court finds that they are patently without merit.

ORDER

THEREFORE, IT IS HEREBY ORDERED that Michael P. Anselmo’s petition for a writ of
habeas corpus is DISMISSED.

ORDERED this 4%  dayof S 4 , 2015.

D s

DI@B&CT JUDGE

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

DANIEL M. ROCHE

Deputy Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1273
DRoche@ag.nv.gov
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In and for Carson City

MICHAEL P. ANSELMO,
Plaintiff

Case No.: 14 EW 00029 1B

Dept. No.: [
Vs

CONNIE BISBEE, CHAIRMAN; SUSAN
JACKSON, TONY CORDA, ADAM ENDEL,
COMMISSIONERS; NEVADA BOARD OF
PAROLE,

)
)
)
)
)
) NOTICE OF ENTRY OF DECISION OR
; ORDER

)

)

Defendant.

PLEASE TAKE NOTICE that on the 6th day of March, 2015, the Court entered a
decision or order in this matter, a true and correct copy of which is attached to this Notice.

You may appeal to the Supreme Court from the decision or order of this Court. If

after the date this Notice is mailed to you. This Notice was mailed on the 9th day of March,' |
2015.

DATED this 9th day of March, 2015.

cc:  Michael P. Anselmo
Connie Bisbee
Susan Jackson
Tony Corda
Adam Endel
Adam Paul Laxalt, Attorney General
Christopher Hicks, District Attorney

you wish to appeal, you must file a Notice of Appeal with the Clerk of this Court within 33 daj/s o
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
MICHAEL P. ANSELMO, )
)
Petitioner, )
)
Vs. ) Case No. 14 EW 00029 1B

)

CONNIE BISBEE, Chairman; ) Dept. No. 1
SUSAN JACKSON, TONY CORDA, )
ADAM ENDEL, Commissioners; )
NEVADA BOARD OF PAROLE, )
)
Respondents. )

ORDER DISMISSING PETITION

Petitioner Michael P. Anselmo’s petition for writ of habeas corpus having been filed on
December 30, 2014, and the Attorney General for the State of Nevada having filed a motion to dismiss
the petition; now, therefore, the Court, having considered the petition, motion to dismiss, and all other
documents on file herein, hereby dismisses the petition based on the following findings of fact and
conclusions of law:

FINDINGS OF FACT and CONCLUSIONS OF LAW

Petitioner is in the custody of the Nevada Department of Corrections pursuant to judgments of
conviction for first-de gree murder and escape, the validity of which he does not dispute.

On December 14, 2005, the State of Nevada’s Board of Pardons commuted Petitioner’s sentence
of life without parole for first-degree murder to a sentence of life with parole eligibility beginning after
five years. Since that time, the Nevada State Board of Parole Commissioners (“Parole Boar”’) has
voted to deny him parole on four occasions. In his petition ﬁ_led on December 30, 2014, Petitioner |
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claims that the most recent denial of parole violated his constitutional rights to due process and to be
free from cruel and unusual punishment and double jeopardy.

Petitioner does not challenge his underlying conviction or sentence or a related computation of
time, and therefore his petition is outside the scope of the post-conviction habeas corpus statutes.
NRS 34.720. Moreover, because he does not dispute the validity of the judgments for which he is
confined, he fails to allege that there is no legal cause for his imprisonment or restraint.  See
NRS 34.360; NRS 34.480. Petitioner fails to set forth a cognizable claim for habéas rélief because
parole is an act of grace of the State, and there is no cause of action permitted when parole has been
denied. See NRS 213.10705; Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 7 (1979); State,
exrel. Bd. of Parole Comm’rs v. Morrow, ___ Nev. __ ., _ 255 P.3d 224, 227—28. (2011);
Niergarth v. Warden, 105 Nev. 26, 28, 768 P.2d 882, 883 (1989); Weakland v. Bd of Parole Comm'rs,
100 Nev. 218, 220, 687 P.2d 1158, 1160 (1984); Severance v. Armstrong, 96 Nev. 836, 620 P.2d 369
(1980).

To the extent that any of Petitioner’s claims are cognizable in a petition for a wﬁt of habeas
corpus, the Court finds that they are patently without merit.

ORDER

THEREFORE, IT IS HEREBY ORDERED that Michael P. Anselmo’s petition for a writ of

habeas corpus is DISMISSED.

ORDERED this (%  dayof Phir 4 ,2015.

i/

79
DISTRICT JUDGE

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

DANIEL M. ROCHE

Deputy Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1273
DRoche@ag.nv.gov
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Case No:_/ Jxw02079 /& < | /
| | REC'D & FILEL
2BI5MAR I8 PH 3: 12

Dept No: /

BY

INTHE %17 __ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF Corjycm C,//t/

Plaintiff

Vs~
Conuse Bi5lee Cla sk ngy
S Usss Tarkiow T i

Adamn Lode/ Commys3joaees

Lasle doosel Defendant

; Plasd,
COMESNOW,__nt/chez/ /2. [Ty sz o/ 7, Defendant in proper persona, and

herein designates the record on appeal to be certified by the Clerk of the Court and transcribed to the
Clerk of the Nevada Supreme Court.

All Motions, Pleading, and Transcripts.

Dated this / Z_ day of /‘/”464  XO/5 .

e —————

 Plaratif gna
Plichee) P Hetie fozrg
(Print Name) In Proper Persona
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| * CERTIFICATE OF SERVICE BY MAIL |
Pursuant to N.R.C.P. Rule 5 (b), I hereby certify that I am the petitioner\Defendant named

| hereinand thatonthis /2 dayof #lusels . 20/51deposited in the United States
{ Mails in Carson City, Nevada a true a correct copy of the foregoing addressed to:
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PURSUANT TO N.R.S. 208.165, I understand that a false
statement or answer to any question in this declaration will
subject me to penalties of perjury. I DECLARE UNDER PENALTY
OF PERJURYAUNDER THE LAWS OP TRE STATE OF NEVADA THAT THE

FOREGOING IS TRUE AND CORRECT. See N.R.S. 208.165.

Signed at4/@§§//ocz

(Location)
2 25 [ 0799
(Date) (Inmate” number)
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REC'D & FILED

2ISHAR 19 PH 4240

RRIWETHER
SUSAN MES LERK
BEPUTY

In The First Judicial District Court of the State of Nevada

In and for Carson City

MICHAEL P. ANSELMO, Case No.: 14 EW 00029 1B

Petitioner(s), Dept. No.:
Vs.

)
)
)
)
)
CONNIE BISBEE, CHAIRMAN: SUSAN ) CASE APPEAL STATEMENT
JACKSON, TONY CORDA, ADAM ENDEL,)

COMMISSIONERS; NEVADA BOARD OF %

PAROLE,

Respondent(s).

1. Name of appellant filing this case appeal statement:

- MICHAEL P. ANSELMO

2. Identify the judge issuing the decision, judgment, or order appealed from:
- HONORABLE JAMES T. RUSSELL

3. Identify each appellant and the name and address of counsel for each appellant:.

- MICAHEL P. ANSELMO #10999
P.O. BOX 7000
CARSON CITY, NV 89702-7000

4. Identify each respondent and the name and address of appellate counsel, if known, for
each Vrespondent (if the name of a réspondent’s appellate counsel is unknown, indicate as

much and provide the name and address of that respondent’s trial counsel):

- ADAM PAUL LAXALT
ATTORNEY GENERAL
DANIEL M. ROCHE

DEPUTY ATTORNEY GENERAL
Page 1 of 3

Case Appeal Statement/Rev. 7/1/09
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10.

11.

12.

100 NORTH CARSON STREET
CARSON CITY, NV 89701-4717

Indicate whether any attorney identified above in response to question 3 or 4 is not
licensed to practice law in Nevada and, if so, whether the district court granted that
attorney permission to appear under SCR 42 (attach a copy of any district court order
granting such permission):

- NOT APPLICABLE

Indicate whether appellant was represented by appointed or retained counsel in the
district court:
- APPELLANT WAS IN PROPER PERSON IN DISTRICT COURT

Indicate whether appellant is represented by appointed or retained counsel on appeal:

- APPELLANT IS IN PROPER PERSON ON APPEAL

Indicate whether appellant was granted leave to proceed in forma pauperis, and the date
of entry of the district court order granting such leave:

- APPELLANT WAS GRANTED LEAVE TO PROCEED IN FORMA
PAUPERIS ON JANUARY 5§, 2015

Indicate the date the proceedings commenced in the district court (e.g., date complaint,
indictment, information, or petition was filed):

- WRIT OF HABEAS CORPUS; FILED DECEMBER 30, 2014

Provide a brief description of the nature of the action and result in the district court,
including the type of judgment or order being appealed and the relief granted by the
district court:

- HABEAS CORPUS; ORDER DISMISSING PETITION

Indicate whether the case has previously been the subject of an appeal to or original writ

proceeding in the Supreme Court and, if so, the caption and Supreme Court docket

number of the prior proceeding:

- NOT APPLICABLE

Indicate whether this appeal involves child custody or visitation:
Page 2 of 3

Case Appeal Statement/Rev. 7/1/09
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13.

-NOT APPLICABLE

If this is a civil case, indicate whether this appeal involves the possibility of settlement:
-NOT APPLICABLE.
Dated this 19" day of March, 2015.

SUSAN MERRIWETHER, Carson City Clerk
885 E. Musser St., #3031
Carson City, NV 89701

By WZLML%LV . Deputy

Page 3 of 3

Case Appeal Statement/Rev. 7/1/09
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IN THE SUPREME COURT OF THE STATR®RNEVADA

MICHAEL P. ANSELMO,

Appellant,

, vs.

CONNIE BISBEE, CHAIRMAN; SUSAN
JACKSON; TONY CORDA; ADAM
ENDEL, COMMISSIONERS; AND THE
STATE OF NEVADA BOARD OF
PAROLE,

Respondents.

ORDER DIRECTING TRANSMISSION OF RECORD

This court has concluded that its review of the complete record
is warranted. See NRAP 10(a)(1). Accordingly, the clerk of the district
court shall have 60 days from the date of this order to transmit to the
clerk of this court a certified copy of the complete trial court record of this
appeal. See NRAP 11(a)(2). The record shall include copies of
documentary exhibits submitted in the district court proceedings, but
shall not include any physical, non-documentary exhibits or the original
documentary exhibits. The record shall also include any presentence
investigation reports submitted in a sealed envelope identifying the
contents and marked confidential. See NRS 176.156(5).

It is so ORDERED.

) Nact s

cc:  Michael P. Anselmo
Attorney General/Carson City
Carson City Clerk /




STATE OF NEVADA,
CARSON CITY.

I, SUSAN MERRIWETHER, Caréon City Clerk of Carson City, State of Nevada, and ex-officio Clerk of the
District Court, in and for Carson City, do hereby certify that the foregoing is a full, true and correct copy of the
original documents designated in the action entitled and numbered 14 EW 00029 1B:

MICHAEL P. ANSELMO, Plaintiff,
Vs,
CONNIE BISBEE, CHAIRMAN ET AL, Defendant.
which now remains on file and of record in my office in said Carson City.

In testimony whereof, I have herep‘ﬁtcj set my ;hand and .
Affixed my official seal, at Carson €ity, in said State, this

Zl £ day of \)\A 0/17/ : 20 ]g

M Clerk




IN THE SUPREME COURT OF THE STATE OF NEVADA

* % %

MICHAEL P. ANSELMO, Supreme Court No.: 67619 )
Electronically Filg

Jun 21 2016 10:3
Tracie K. Lindem
Clerk of Suprems

Appellant,
Vs.

CONNIE BISBEE, CHAIRMAN;
SUSAN JACKSON; TONY CORDA;
ADAM ENDEL, COMMISSIONERS;
AND THE STATE OF NEVADA
BOARD OF PAROLE,

Respondents.

APPELLANT'S OPENING BRIEF

BROWNSTEIN HYATT FARBER SCHRECK, LLP
KIRK B. LENHARD, ESQ.
Nevada Bar No. 1437
klenhard@bhfs.com
EMILY A. ELLIS, ESQ.
Nevada Bar No. 11956
eellis@bhfs.com
Attorneys for Appellant Michael P. Anselmo

d
4 a.m.
an

» Court

755\0053\14774448 10 Docket 67619 Document 2016-19341

71



0

=y

SUPREME COURT OF NEVADA
ANSELMO V. BRISBEE, ET AL. (CASE NO.: 67619)
NRAP 26.1 DISCLOSURE STATEMENT

Pursuant to Nevada Rule of Appellate Procedure ("NRAP") 26.1, The
undersigned counsel of record certifies that the following are persons and
entities as described in NRAP 26.1(a), and must be disclosed. These
representations are made in order that the judges of this court may evaluate
possible disqualification or recusal:

1. There are no corporations or entities subject to disclosure; and

2. The following law firms have represented Appellant:

(a)  Brownstein Hyatt Farber Schreck, LLP
Dated this 20th day of June, 2016.

BROWNSTEIN HYATT FARBER SCHRECK, LLP

By: /s/ Kirk B. Lenhard

KIRK B. LENHARD, ESQ.

Nevada Bar No. 001437

EMILY A. ELLIS, ESQ.

Nevada Bar No. 11956

100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106

Telephone: 702.382.2101

Facsimile: 702.382.8135

Attorneys for Appellant Michael P. Anselmo
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I. JURISDICTIONAL STATEMENT

This is an appeal from a final Order Dismissing Appellant's
Petition for Writ of Habeas Corpus by the First Judicial District Court of the
State of Nevada in and for Carson City, entered on March 9, 2015. Pursuant
to Nevada Rule of Appellate Procedure 22, the proper remedy to seek relief
from such an order is by appeal to this Court. See NRAP 22 ("An application
for an original writ of habeas corpus should be made to the appropriate
district court. If an application is made to the district court and denied, the
proper remedy is by appeal from the district court's order denying the
writ.")

II. ROUTING STATEMENT

This case involves constitutional matters in which the corpus, upon
information and belief, is presumptively retained by the Nevada Supreme
Court. NRAP 17(a)(13). Under NRAP 17(b)(4), "administrative agency
appeals except those involving tax, water, or public utilities commission
determinations" are presumptively retained by the Court of Appeals. This
appeal involves a challenge to the actions of the Nevada Board of Parole
Commissioners, which is an administrative agency functioning within the
Department of Public Safety, but outside the fields of tax, water, or public

utilities. This appeal, however, is from the District Court's dismissal of a
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petition for writ of habeas corpus, and not a direct appeal from a decision of
the Nevada Board of Parole Commissioners. If NRAP 17(b)(4) is meant to
encompass any appeal that involves the decision of an administrative agency,
this case is presumptively before the Court of Appeals under NRAP 17(b)(4).
This appeal should nonetheless be retained by the Supreme Court, because (1)
this case involves, as a principal issue, a question of first impression involving
Nevada constitutional law (e.g. whether judicial intervention is proper despite
Nevada inmates' lack of protected liberty interest relating to parole), and (2)
this case raises principal issues of statewide public importance (e.g. whether
the Board failed to adhere to its own parole guidelines, thus permitting
judicial review of its decision). NRAP 17(a)(13)-(14).

1. INTRODUCTION

In filing this appeal, Appellant Michael P. Anselmo ("Michael") is
by no means asking this Court to ignore the facts or attempting to downplay
the loss of a life. Michael was convicted in 1972 for murder and has served
forty-four (44) years in prison, during which time he has matured into an
educated, accomplished, and law abiding man. ' Following his trial, the
District Court determined his sentence — life without the possibility of parole —

and considered the severity of the crime in doing so. The Nevada Parole

0

=y

' Michael is currently incarcerated at the Northern Nevada Correctional
Center.
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Board ("Board") and, by way of this appeal, this Court, are not tasked with the
same objective.

Rather, more than four decades after Michael's conviction, the Board
was asked to consider whether anything in the record supported a finding that
Michael posed a current threat to society. Regrettably, there is nothing
Michael can do to change the past — it is immutable. Since his incarceration,
however, he has participated in extensive rehabilitation and completely
reformed himself, not only obtaining his high school diploma, but earning
several degrees, participating in vocational training, and engaging in programs
tailored to address the commitment offense. These significant strides did not
go unnoticed, and the State of Nevada Board of Pardons commuted his life
sentence without the possibility of parole to five years to life, which carries
the possibility of parole. This commutation gave Michael the expectation he
would be properly considered for parole, thus triggering his due process
rights.

The Board prides itself on being just and issuing unbiased decisions:

The Board recognizes its responsibility, not only to the citizens of
Nevada and the victims of crime, but also to the offenders who
appear before it. With this in mind, the Board will render objective,
just and informed decisions that are free of improper external
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influences, while being mindful of the needs of the offender and the
community.”

Michael is guaranteed nothing more than fair consideration, but, instead, he
was arbitrarily denied parole four times. The Board's fourth and final denial
relied solely on the irreversible fact that a 22-year old young woman, Trudy
Ann Hiler, died as a result of being attacked. Relevant statutes governing
parole dictate that inmates serving time for such crimes are nonetheless
eligible for parole and must be properly considered. This due consideration
includes weighing applicable mitigating and aggravating factors to determine
whether an inmate is suitable for parole, i.e., whether the inmate is likely to
commit a felony upon release and is therefore a threat to society. There can be
no doubt, therefore, that the Legislature did not intend for the Board to solely
rely on one single, unchangeable factor in denying an inmate parole —
especially when the factor is so far removed in time and no evidence in the
record demonstrates that the factor even supports a finding that the inmate
currently poses a risk to society. In Michael's case, however, this is exactly

what the Board did.
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2 See the Board's "Vision" as set forth in the "Nevada Board Of Parole
Commissioners — "Operation Of The Board"

http://parole.nv.gov/uploadedFiles/parolenvgov/content/Information/OpsBoar
dOctober2012.pdf, last visited on June 16, 2016.
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According to the District Court, Michael has no recourse for this
injustice. This determinate conclusion defies Legislative intent. Michael
understands the reasoning behind NRS 213.10705's decree that inmates do not
ordinarily have a cause of action for the denial of parole — permitting the same
could flood the courts' systems with inmate petitions seeking judicial review
of parole denials, wasting valuable judicial time, energy, and resources. Yet,
when the Board was created under the same statutory scheme, the Legislature
carefully identified certain criteria that must be considered and specifically
required the Board to adhere to certain standards. The Board was not created
for the purpose of rendering baseless and unsupported decisions, and then
escaping scrutiny. Under such a narrow reading, the Board could deny parole
to an otherwise eligible inmate based solely on a particular haircut, leaving the
inmate without any means by which to challenge this decision. Such a result
would be absurd.

While the Board is given great discretion in rendering its decisions,
there is a point at which discretionary becomes arbitrary, and this Court must
intervene. Michael is not asking this Court to take on a "superboard" role.
However, if there were ever a case appropriate for this Court to intervene, this
is the case. Michael is one of the longest-serving prisoners in Nevada's prison

system. His record is void of any indication that he currently poses a threat to
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society if released; rather, it is filled with a plethora of indicators that Michael
has rehabilitated himself and would succeed on parole. For these reasons, and
those set forth herein, the Court should reverse the District Court's dismissal
of Michael's Petition, with instructions for the District Court to remand the
matter to the Board to reconsider Michael's parole and follow (i) its own
guidelines and (i1) the California Court's directives outlined by In re
Lawrence.

IV. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

A. Isjudicial review appropriate when a governing board is statutorily
mandated to consider certain factors, yet fails to follow its own guidelines
and, instead, issues arbitrary decisions based on a sole immutable factor — thus
resulting in the inmate essentially being denied the right to be properly
considered for parole upon eligibility?

B.  Did the District Court err in dismissing Michael's petition for writ of
habeas corpus for failure to state a cognizable claim in light of the California
Court's ruling in In re Lawrence, 44 Cal. 4™ 1181, 190 P.3d 535 (2008)
("Lawrence") that a denial-of-parole decision may be based "upon the
circumstances of the offense, or upon other immutable facts such as an

inmate's criminal history, but some evidence will support such reliance only if
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those facts support the ultimate conclusion that an inmate continues to pose an
unreasonable risk to public safety?"

V. STATEMENT OF THE CASE/FACTS

As the Board's authority in determining whether to grant or deny
parole is statutorily mandated, and it is the Board's deviation therefrom that
pulls this case under the purview of Lawrence, it is necessary to first establish
such statutory framework before outlining the substantive facts which led to
the filing of this appeal.

A. NRS Chapter 213 Governs Parole Determinations.

Chapter 213 of the Nevada Revised Statutes sets forth each step of
the parole process and mandates certain actions the Board is required to take,
including formulating guidelines relating to granting or denying parole, and
specific factors the Board must consider in establishing regulatory standards
and in making parole determinations.

1. Parole eligibility is determined by statute.
Except as otherwise provided in NRS 213.1213°, a prisoner who is

sentenced for a crime before July 1, 1995, becomes eligible for parole when
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> Pursuant to NRS 213.1213(1), "[1]f a prisoner is sentenced pursuant to
NRS 176.035 to serve two or more concurrent sentences, whether or not the
sentences are identical in length or other characteristics, eligibility for parole
from any of the concurrent sentences must be based on the sentence which
requires the longest period before the prisoner is eligible for parole."
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the prisoner "has served one-third of the definite period of time for which the
prisoner has been sentenced pursuant to NRS 176.033, less any credits earned
to reduce his or her sentence pursuant to chapter 209 of NRS." NRS
213.120(1).* The Department of Corrections ("Department") is required to
determine when this eligibility occurs, to notify the Board so that it can
initiate parole proceedings, and to compile and provide the Board with data to
assist it in making parole determinations. NRS 213.131(1)(a)-(c). When a
prisoner becomes eligible for parole, the "Board shall consider and may
authorize the release of the prisoner on parole as provided in this chapter."
NRS 213.140(1) (emphasis added).

For an inmate who committed a capital offense, who is serving a life
sentence, or whose sentence was commuted by the State Board of Pardons
Commissioners, the parole hearing "must be conducted by at least three
members of the Board, and action may be taken only with the concurrence of
at least four members." NRS 213.133(6)(a) and (e) (emphasis added). Upon
making its final parole determination, the Board shall provide written notice to
the prisoner of its decision not later than 10 working days after the meeting

and, if parole is denied, specific recommendations of the Board to improve the
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* Pursuant to NRAP 28(f), all relevant statutes, rules, regulations, etc.,
cited herein are provided in full text as Addendum A.
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possibility of granting parole the next time the prisoner is considered for
parole, if any." NRS 213.131(11).
2. The Board has authority to release inmates and must

adopt and abide by certain criteria in carrying out its
authority.

As set forth above, the Board has the authority to release on parole a
prisoner who is eligible pursuant to NRS 213.107-157. See NRS 213.1099. To
ensure uniformity, under NRS 213.10885, the Board is required to "adopt by
regulation specific standards for each type of convicted person to assist the
Board in determining whether to grant or revoke parole," including those
sentenced to serve a term of imprisonment for life and who committed a
capital offense. NRS 213.10885(1)(a) and (b). Such standards "must be based
upon objective criteria for determining the person's probability of success on
parole." Id. In establishing the standards, the Board is required to consider all
"factors which are relevant in determining the probability that a convicted
person will live and remain at liberty without violating the law if parole is
granted or continued." NRS 213.10885(2). The statute specifically mandates
that the Board consider: (a) The severity of the crime committed; (b) The
criminal history of the person; (c) Any disciplinary action taken against the

person while incarcerated; (d) Any previous parole violations or failures; ()
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Any potential threat to society or to the convicted person; and (f) The length
of his or her incarceration. /d.

In actually making parole determinations, the chapter also requires
the Board to consider "(a) Whether there is a reasonable probability that the
prisoner will live and remain at liberty without violating the laws; (b)
Whether the release is incompatible with the welfare of society; (c) The
seriousness of the offense and the history of criminal conduct of the prisoner;
(d) The standards adopted pursuant to NRS 213.10885 and the
recommendation, if any, of the Chief; and (¢) Any documents or testimony
submitted by a victim notified pursuant to NRS 213.131 or 213.10915." NRS
213.1099. The focus in parole determinations, therefore, is the likelihood of
recidivism and whether the inmate is a threat to society, i.e., will a murderer
kill again.

3. Through Chapter 213 of the Nevada Administrative

Code, the Board has adopted standards relating to
parole determinations.

In accordance with the directives in NRS 213.10885, the Board,
through Chapter 213 of the Nevada Administrative Code ("NAC"), has
adopted standards to assist it in determining whether to grant or revoke parole.
See generally, NAC, Chapter 213. Pursuant to NAC 213.512, the Board

begins the assessment of an inmate by assigning the inmate a crime severity

10
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level of "highest," "high," "moderate," "low moderate" or "low", which is the
same severity level assigned under NRS 209.341. After assigning this severity
level, the Board will "assign to each prisoner who is being considered for
parole a risk level of 'high,' 'moderate' or 'low' according to the level of risk
that the prisoner will commit a felony if released on parole." NAC
213.514(1). "To establish the risk level, the Board will conduct an objective
risk assessment using a combination of risk factors that predict recidivism."
NAC 213.514(2). Both the "Severity Level" and "Risk Level" will then be
considered together to "establish an initial assessment regarding whether to
grant parole." NAC 213.516. The initial assessment will correspond to the

following table:

11
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Severity Risk Level
Level
High Moderate Low
Highest | Deny Consider factors | Consider factors
parole set forth in NAC | set forth in NAC
213.518 213.518
High Deny Consider factors | Grant parole at
parole set forth in NAC | first or second
213.518 meeting to
consider prisoner
for parole
Moderate | Deny Grant parole at| Grant parole at
parole first or second | initial parole
meeting to | eligibility
consider prisoner
for parole
Low Consider Grant parole at| Grant parole at
Moderate | factors set | first or second | initial parole
forth in | meeting to | eligibility
NAC consider prisoner
213.518 for parole
Low Consider Grant parole at| Grant parole at
factors set | initial parole | initial parole
forth in | eligibility eligibility
NAC
213.518
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4. In certain circumstances, the Board is directed to
consider a plethora of factors in making its parole
determination.

If appropriate, based on the foregoing "Severity Level" and "Risk
Level" assigned to the inmate, the Board is then directed to consider the
mitigating and aggravating factors set forth in NAC 213.518. See NAC
213.516. Aggravating factors include, but are not limited to: (a) Whether the
nature of the crime committed by the prisoner was severe, extreme or
abnormal; > (b) Whether the prisoner has previously been convicted of a
crime; (c) The number of occasions on which the prisoner has been
incarcerated; (d) Whether the prisoner has committed a crime while

incarcerated, during any period of release from confinement on bail, during

any period of escape from an institution or facility or while on probation or
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* The Board makes available to the public on its website the Nevada Parole
Guidelines - Aggravating and Mitigating Factors Definitions ("Nevada Parole
Guidelines"), which is the list of mitigating and aggravating factors and the
definitions of each factor. See
http://parole.nv.gov/Information/Forms Pages/Guideline Related Forms/Nev
ada_Parole Guidelines - Aggravating and Mitigating Factors Definitions/,
last visited on June 13, 2015. According to the Nevada Parole Guidelines, the
Board is to indicate this factor "when the details of the crime indicate that the
crime was conducted in such a manner that shows sophistication in planning
or carrying out an offense, or the nature of the conduct is shocking to a normal
person. Examples may include but are not limited to: Mutilation or abuse of a
corpse following a murder; serial murder; serial sexual assault or numerous
victims of a sex offender; the torture of a person or animal." See Addendum
A, at Nevada Parole Guidelines, at A037.

13
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parole; (e) The extent of the injury or loss suffered by the victim of the crime
for which parole is being considered; (f) Whether the prisoner has committed
increasingly serious crimes; and (g) Any other factor which indicates an
increased risk that the release of the prisoner on parole would be dangerous to
society or the prisoner." NAC 213.518(2).

According to the Board's own definitions and explanations of
mitigating and aggravating factors found in the Nevada Parole Guidelines, the
Board is directed not to use the aggravating factor of "[w]hether the prisoner
has committed increasingly serious crimes" in certain circumstances: "If the
person is now serving a sentence of life, or Murder/Sexual Assault, don't use
this as the person has already committed the most serious of crimes." See
Nevada Parole Guidelines, at A037 (emphasis added). To be clear, if the
inmate is serving a life sentence, the Board's own directives forbid it to
consider this factor.

The mitigating factors which the Board may consider to determine
whether to grant parole to a prisoner include, without limitation:

(a) Whether the prisoner has participated in programs which

address the behaviors of the prisoner that led to the commission of
the crime for which parole is being considered;

(b) Whether the prisoner has no prior history, or a minimal
history, of criminal convictions;

14
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(c) Whether the prisoner has not had any infractions of the rules
of the institution or facility in which he or she has been
incarcerated during the most recent 2 years if the lack of
infractions is not a result of the confinement of the prisoner in
disciplinary segregation;

(g) Whether the prisoner has support available to him or her in
the community or from his or her family;(h) Whether a stable
release plan exists for the prisoner;

(1) Whether the release of the prisoner is not a significant risk to
society because the prisoner will be paroled to another jurisdiction
for prosecution or deportation; [and]

(m) Any other factor which indicates that the release of the
prisoner on parole would benefit, or would not be dangerous to,
society or the prisoner.

NAC 213.518(2).

In considering these factors, the Board has great discretion, and
nothing in the foregoing sections shall be construed to restrict the authority of
the Board to: "(a) Deny or revoke parole in any case in which application of
the standards indicates that parole should be granted or continued; or (b) Grant
or continue parole in any case in which application of the standards indicates
that parole should be denied or revoked, if the decision of the Board is
otherwise authorized by the provisions of chapter 213 of NRS." NAC
213.560. Nonetheless, as discussed below, the Board's decision must be

supported by "some evidence" in the record that the factor which forms the
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basis of its parole denial is predictive of a current risk to the safety of the
community. It is with the foregoing in mind, that the Court should view the
substantive facts herein.

B. Michael Is Convicted Of Murder And Begins To Serve His
Life Sentence.

Forty-four (44) years ago, when Michael was twenty (20) years old,
he was convicted of murdering a young woman by stabbing her multiple
times.® In May of 1972, he was sentenced to a term of life without the
possibility of parole. (Appellate Record ("AR") 25). Four years later, in
November of 1976, Michael plead guilty to the crime of escape and was
sentenced to a ten (10) year term to run consecutive to his life sentence. (AR
27). Thereafter, in 1977, he entered a guilty plea to an escape charge and was
sentenced to a fixed term of ten (10) years to run consecutive to his other
sentences. (AR 29).

C. Over The Next Two Decades, Michael Dedicates Himself

To Rehabilitation, In The Form Of Earning Multiple
Degrees And Participating In Reformation Programs.

For the next twenty-eight (28) years of his life, Michael served his
sentence without committing any crimes or garnering any additional

convictions. Rather, he set out on a journey of rehabilitation, education, and
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¢ Undersigned counsel acknowledges the facts surrounding the murder
are not contained within the record, but has included them herein in the
interest of candor towards the Court.
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reformation. That is, Michael began participating in programs offered through
the Department of Corrections and earning degrees in various fields.

To begin, in 1989, Michael earned a degree in Animal Science. (AR
46). Michael continued moving in a positive direction during the following
years, and, in 1992, he received his Adult Standard High School Diploma
("HSD"). (Id.) While Michael could have stopped with his HSD, he sought
additional educational opportunities, and, in 1994, he received his Associate
of the Arts Degree ("AA") from Western Nevada College. (Id.) In 1995,
Michael once again strived for more, earning his Culinary Arts Degree
through the Nevada prison system. (/d.) To further his journey of
rehabilitation, Michael enrolled in anger management classes and completed
the course in 1996. (I/d.) Thereafter, in 1999, Michael enrolled in and
completed a BETA program for drug and alcohol awareness. (/d.) Still
yearning for more education and maintaining his path of reformation,
thereafter, Michael received his certification in Bio Hazards. (/d.)

It is important to emphasize the fact that over the decade following
his second escape conviction, Michael earned, participated in, and completed
the foregoing programs, certifications and degrees while serving a life
sentence without the possibility of parole. (/d.; see also AR 25). To be clear,

at that time, he had zero expectation he would ever be considered for parole.
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D. In Light Of Michael's Accomplishments And
Rehabilitation, The Board Of Pardons Commutes
His Life Sentence To Five Years To Life.

Michael's accomplishments and dedication to reforming his life
behind bars did not go unnoticed. In fact, Michael's sentence of life without
the possibility of parole was commuted to a lesser sentence due to his
positive behavior. Specifically, on December 14, 2005, after Michael had
served more than thirty-three (33) years and six (6) months in prison, the
Board of Pardons issued an "Order Commuting Sentence" pursuant to NRS
213.010 — NRS 213.100 ("Commutation Order"). (AR31). The Commutation
Order commuted Michael's life sentence to a "term of five years to life", and
commuted Michael's ten year sentence for his 1977 escape conviction to run
concurrent therewith. (/d). The Commutation Order did not impact Michael's
ten-year sentence for his 1976 conviction. (/d). The Commutation Order was
signed by the then Secretary of State, Dean Heller, the Governor of Nevada,
Kenny C. Guinn, and six Supreme Court Justices, including the Honorable
Justice Robert E. Rose—the very prosecutor who oversaw Michael's 1972
murder trial. (/d.) After thirty-three (33) years, the same individual that once
plead with a jury to convict Michael, offered Michael his first chance at

freedom.
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E. As Michael's Commuted Sentence Provides For The
Possibility Of Parole, Michael Applies For Parole Three
Separate Times, But Is Routinely Denied The Same.

1 Michael applies for parole for the first time, but is
denied due to the nature of his commitment offense.

Because Michael's life sentence was commuted, he became eligible
for parole in 2006. See NRS 213.120(1). Therefore, Michael applied to be
released on parole, and a hearing was held on February 13, 2006. (AR 33).
After considering the "Parole Success Likelihood Factors", wherein (a)
Michael's felony murder was considered and afforded the maximum number
of points, and (b) Michael received eighteen (18) credits for the programs he
participated in and his educational accomplishments, only ten (10) of which
were allowed to be applied, Michael received a "Crime Severity Level" of
A4, a score of 24, and a Guideline Recommended Minimum of 108-132
months. (AR 34). At that time, Michael had already served more than four-
hundred (400) months in prison.

The Board departed, however, from the guideline recommendation
based on a determination that "the crime severity level and/or parole success
factors [did] not adequately reflect the true nature of [his] case." (AR 33).
The Board further found that departure was appropriate based on the
"[n]ature and severity of the crime" and the opinion that "continued

confinement is needed to protect the public from further criminal activity."
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(Id.) In light of this departure, the commissioners present at the hearing
recommended to deny parole, and the recommendation was ratified by the
remaining commissioners and the chairman. (/d.) Pursuant to the Order
Denying Parole Release ("First Denial Order"), Michael could be considered
for parole again on February 13, 2009. (/d.)

2. Michael applies for parole a second time, is denied

without the Board articulating the reasons for such
denial, and appeals the denial.

Thereafter, in 2008, Michael reapplied for parole. (AR 36-38).
Once again, the Board considered several factors in determining whether to
grant parole. (AR 38). This time, however, the Board utilized a "Parole Risk
Assessment" form, wherein Michael received points for "Static Risk Factors",
i.e., factors that he cannot change, such as prior substance abuse and the
nature of his underlying crime, and wherein points were subtracted for
"Dynamic Risk Factors", such as his age (which was fifty-six (56) at the
time), his degrees and participation in programs, and his clean prison record.
(/d.) Upon consideration of these factors, Michael received an overall score
of five (5) (Static Risk Score of eight (8) minus a Dynamic Risk Score of -3),
and a "Moderate" risk level. (/d.) The Board also noted the "[i]mpact on the

victim(s) and/or community" as an aggravating factor and Michael's
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"[p]articipation in programs specific to addressing behavior that led to their
incarceration" as a mitigating factor. (/d.)’

Ultimately, the Board unanimously denied parole, and, according to
the Order Denying Parole Release ("Second Denial Order"), Michael would
be eligible to reapply for parole on February 13, 2012. (AR 36). The Second
Denial Order did not, however, indicate the reason(s) for its denial. (/d.)To be
clear, Michael had not committed any additional crimes or engaged in any
additional misconduct since the First Denial Order. (AR 38). Because of this,
and the Board's denial of his application, Michael filed a petition for writ of
habeas corpus challenging the Board's decision to deny him parole and
asserting (i) a violation of Due Process, (2) that the Board arbitrarily and
capriciously applied the parole guidelines, and (3) that the Board violated the
Ex Post Facto Clause. See Anselmo v. Nev. Bd. of Parole Comm'rs, No.

53520, 2010 Nev. LEXIS 112, at *1 (Jan. 7, 2010). The petition was denied
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7 The Board also provided Michael with a list of recommendations to
"improve the possibility of granting parole," which included to (1)
"[p]articipate in programs that address the behaviors that led to your
incarceration", (2) "[p]articipate in educational or vocational programs that
will improve your marketability in the workplace upon release," and (3)
"[p]articipate in victim empathy programming." (AR 37). It is important to
note that Michael had already participated in rehabilitative, educational and
vocational programs (see Section V(C), supra), and that the Board expressly
found as a mitigating factor his participation in such programs (AR 38).
Michael did not participate in the victim empathy program because he did not
meet the requirements.
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by the District Court, and this Honorable Court affirmed the denial on appeal.
See id.
3. Michael applies for parole a third time, and is again

denied because of the nature of his crime and the
alleged impact on the community.

After waiting the requisite number of years, Michael again applied
to the Board for parole. (AR 42-43).® On February 27, 2012, after the Board
considered several factors in determining whether to grant Michael parole, it
completed a form entitled "Parole Risk Assessment & Guideline" ("PRAG"),
in compliance with procedures outlined in NAC 213.512-213.518. (AR 43).
The Board, once again, anchored its denial to factors Michael is unable to
change, such as his gender, the age of his first arrest, his prior crimes, and
prior drug abuse, and subtracted points for Michael's completion of approved
programs and educational achievements (-1, the greatest amount possible) and
lack of disciplinary issues (-1, the greatest amount possible). (I/d). Michael
received a Total Risk Score of 5, with a "Moderate Risk" level that he will
commit a felony if released. (/d.)

The Board also considered the following aggravating factors, none

of which can be changed no matter the rehabilitation or programs Michael
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¥ On November 17, 2011, the Board issued an "Order of Taking No
Action", providing that no action was taken on Michael's eligibility for parole
"due to a lack of information needed to make a recommendation.”" (AR 40).

22

755\0053\1477444R.10

101




completes and all of which occurred more than forty (40) years prior: (i) death
of victim, (i1) the fact that he was on probation when he committed a crime
(111) his two escape convictions, and (iv) the nature of his criminal record is
increasingly more serious.” (/d.) It is important to note, the Board considered
this final factor despite its own specific directive not to utilize the same. That
is, according to the Nevada Parole Guidelines," the Board is not to consider
this factor because Michael is serving a life sentence for murder.

In addition to these aggravating factors, the Board considered
several mitigating factors, including (i) that Michael was infraction free for
two years or more, (ii) that he was not in disciplinary segregation, (iii) that he
has family support from his mother in Oregon, (iv) that if he were paroled
from his sentence of five (5) years to life, he would still serve time for his
escape conviction, and (v) his participation in programs specific to addressing
the behavior that led to his incarceration. (/d.) Despite these mitigating
factors, the Board denied parole. (AR 42).

In the Board's Order Denying Parole ("Third Denial Order"), the

Board indicated that it denied parole because of the "[n]ature of criminal
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? It is unclear as to what the Board actually considered relating to the
"[n]ature of criminal record is increasingly more serious," as there are no
notations explaining the application of this aggravating factor after this
phrase, as is seen with the other factors. (AR 43).

1 See n.5 supra.

23

755\0053\1477444R.10

102




0

=y

record is increasingly more serious" and the "[i]mpact on victim(s) and/or

community." (/d.) The Board also recommended that Michael not "engage in

disciplinary misconduct during the denial period." (/d.) As evidenced on the

Board's PRAG form, Michael had remained infraction free for several years,

and, in fact, his last discipline was in 2007. (Id.; see also AR 46).

Nevertheless, after being denied a third time, Michael continued to live as a
model prisoner without any disciplinary action. (AR 46).

4. Michael applies for parole a fourth time, and, again,

the Board fails to adhere to its own guidelines and

improperly relies solely on immutable factors in

denying him parole—factors that have no predictive
quality to Michael's supposed threat to society.

Michael was once again eligible for parole in 2014. He appeared
before the Board on November 17, 2014. (AR 45). At that time, Michael was
sixty-two (62) years old, having served more than forty-two (42) years and
five (5) months in prison. (AR 25). During the hearing, the three
Commissioners who conducted Michael's parole hearing ("Sitting
Commissioners") asked Michael questions related to his parole
application.(AR 61-62). In assessing whether Michael should be released on
parole, the Board again utilized a PRAG form. (AR 46). Because Michael had
not engaged in any misconduct, had not committed any additional crimes, and

did not have any present substance abuse issues, his Static Risk Score
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(comprised of factors he cannot change, i.e., his past crime, his gender, etc.)
remained unchanged. (/d.)

Michael's Dynamic Risk Score was also the same. (/d.) This time,
however, the form instructed the Board to indicate what achievements
Michael had received in the comments section of the form, which had not
been provided in the past. (AR 43, 46). The Board listed these achievements
in the "Mitigating Factors" section of the form (discussed below). (AR 46).
Because Michael received the "Highest" offense "Severity Level" and a "Low
Risk" level, in accordance with the directives in NAC 213.516, the Board
considered mitigating and aggravating factors. (/d.) It is important to
emphasize the significant difference in the Board's assessment of Michael in
his 2014 application — finding Michael was "Low Risk", which, according to
NAC 213.514(1), means the Board found there was a low risk Michael "will
commit a felony if released on parole." (AR 46).

The Board identified the same immutable aggravating factors as it
had in 2012, including that (i) his victim died, (ii) he was on probation when
he committed the underlying crime, (iii) he has two escape convictions, and

(iv) the "[n]ature of the criminal record is increasingly more serious: Previous
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offenses are property crimes"."" (AR 43, 46). As in 2012, the Board was
expressly forbidden from considering the final factor pursuant to the Nevada
Parole Guidelines. (See Section V(A), supra).

With regard to the mitigating factors, the Board recognized that (i)
Michael had been infraction free since January 1, 2007, (ii) that he had family
support and that the Board had received a letter from Michael's family, (ii1)
that he has a pending sentence for escape that he will begin to serve upon
release, and (iv) that he participated in programs specific to addressing the
behavior that led to his incarceration. (AR 46). With respect to the final
mitigating factor, the Court elaborated on Michael's accomplishments during
his 42 years of incarceration, including: (a) Animal Science in 1989; (b) Adult
High School Diploma in 1992; (¢) Associate of the Arts Degree in 1995; (d)
Anger Management in 1996; (e) BETA in 1999; and (f) Certification in Bio
Hazards. (/d.) In light of these mitigating factors, Michael's "Low Risk"
ranking, and the Board's discussions with Michael, the Sitting Commissioners
recommended granting Michael parole. (AR 45).

Despite the fact that each Sitting Commissioner, who was present

during Michael's parole hearing and considered the evidence presented to
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" In the Board's 2012 assessment, however, it did not identify that it
considered that Michael's "[p]revious offenses are property crimes." (AR 43).
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them, recommended granting Michael parole, the four non-sitting members
("Non-Sitting Commissioners"), who had no opportunity to even speak to
Michael, voted to deny Michael's application for parole. (/d.) According to the
"Order Denying Parole" issued on November 17, 2014, ("Final Denial
Order"), the four Non-Sitting Commissioners refused to ratify the Sitting
Commissioners' recommendation because the (i) "[n]ature of criminal record
is increasingly more serious," which the Board is forbidden from considering,
and (i1) "[1]Jmpact on victim(s) and/or community", which, as explained in the
PRAG, relates to the immutable fact that a twenty-two (22) year old was
murdered in 1971. (AR 45). Because of the Non-Sitting Commissioners'
denial of parole, Michael will not be eligible for parole until 2018. In 2018,
Michael will be sixty-six (66) years old, having served more than forty-six
(46) of those years in a cell. (Id.) Despite the Board's recognition that Michael
had not engaged in disciplinary misconduct since 2007, it (contradictorily)
recommended that he "not engage in disciplinary misconduct during the
denial period." (/d.)

Following the Final Denial Order'” — and nearly a decade of denials

from the Board — in an attempt to exhaust all available remedies before
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2 It is important to note that, to date, Michael has served 584 days
incarcerated since the date of the Board’s improper Final Denial Order
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seeking the Court's intervention — Michael wrote a letter in December 2014,
requesting reconsideration of his denial in accordance with NAC 213.526
("Reconsideration Letter"). (AR 9). Pursuant to NAC 213.526, "[a] prisoner
who wishes to request that the Board reconsider a denial of parole...must: (a)
Mail the request to the State Board of Parole Commissioners...; and (b) Base
the request on circumstances which existed at the time of the meeting at which
the Board considered whether to grant parole." See NAC 213.526. Thereafter,
on December 16, 2014, the Executive Secretary for the Board sent Michael a
response letter asserting that the Reconsideration Letter "does not meet the
criteria of an appeal and will not be considered by the Board." (AR 9).

F. Michael Files A Petition For Writ Of Habeas Corpus
Challenging The Board's Final Denial Order.

After having exhausted all other possible remedies, on December 24,
2014, Michael filed a petition for a writ of habeas corpus against Chairman of
the Board, Connie Bisbee, Commissioners Susan Jackson, Tony Corda, and
Adam Endel, and the Nevada Board of Parole ("Respondents") in the First
Judicial District Court of the State of Nevada in and for Carson City

challenging the Board's Final Denial Order ("Petition"). (AR 1). In Michaels'
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(November 17, 2014). If the Court reverses the District Court’s Dismissal
Order with instructions for the Board to reconsider Michael’s parole
application, the Court should also instruct the Board to give Michael 584 days
credit towards his ten-year sentence for escape he will begin serving following
his release.
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Petition, he explained how through the nine (9) years of denials, the Board
continued to focus on circumstances he cannot change, such as the nature of
his crime. (AR 2). Michael also alleged the Board circumvented the
commutation granted by the Pardons Board and violated its own parole
process. (AR 3).

In light of the Board's misconduct, Michael advanced three (3)
claims for relief: (1) violation of his Eighth Amendment to be free from cruel
and unusual punishment, (2) violation of his Eleventh and Fourteenth
Amendments guaranteeing equal protection and due process, and (3) violation
of his Fifth Amendment right against double jeopardy. (AR 4-6). At its core,
Michael's Petition alleged there is no evidence or facts supporting the Board's
decision that Michael is unsuitable for release, and the only factors upon
which the Board rests its denials are circumstances Michael can never change.
(AR 7). As support for this position, Michael relied on the court's ruling in
Lawrence. (1d.)

In conjunction with the Petition, Michael filed a Motion for Leave to
Proceed In Forma Pauperis ("Motion for Leave"), wherein he requested an
attorney to represent him in his Petition. (AR 12-14). Upon a review of the
Petition and the Motion for Leave, the Court transferred the matter to Judge

James T. Russel who had presided over Michael's previous petition relating to
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the Second Denial Order. (AR 15). As discussed below, and not surprisingly,
the outcome was the same. Thereafter, the Court granted the Motion for
Leave, denied Michael's request for counsel, and ordered the Office of the
Nevada Attorney General to respond to the Petition. (AR 17-18).

On February 13, 2015, Respondents filed a very brief motion
seeking dismissal of the Petition ("Motion to Dismiss"). (AR 23-26).
Respondents sought dismissal of the Petition based on (1) the relief therein
being outside the scope of the post-conviction habeas corpus statutes, (2) the
fact that Michael does not challenge that he is lawfully confined, and (3) that,
under NRS 213.10705, there is no cause of action permitted when parole has
been denied. (AR 24-25). In opposing the Motion to Dismiss, Michael argued
that the Board essentially disregarded the Board's purpose, guidelines and
procedures when it denied him parole — the Sitting Commissioners actually
heard the evidence and considered it in making their recommendation to grant
parole, and the Non-Sitting Commissioners had already made up their mind
prior to the hearing, thereby failing to consider the relevant factors. (AR 47-
49). In reply to Michael's opposition, Respondents again relied on NRS
213.10705 to argue Michael does not have a cognizable claim for habeas

relief. (AR 51).
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In rubber stamping the Respondents' arguments in their Motion to
Dismiss, on March 6, 2015, the District Court signed the proposed order
submitted by Respondents ("Dismissal Order"), granted the Motion to
Dismiss, and found that Michael did not "set forth a cognizable claim for
habeas relief because parole is an act of grace of the State, and there is no
cause of action permitted when parole has been denied." (AR 55-56). The
Notice of Entry of Order was filed on March 9, 2015. (AR 57). Thereafter, on
March 11, 2015, prior to Michael receiving a copy of the Dismissal Order, he
filed a "Reply to Opposition to Motion to Dismiss", addressing points raised
in Respondents' reply brief and outlining the factual history for the Court. (AR
60-63).

After learning that the Court had already ruled on the Motion to
Dismiss, on March 18, 2015, Michael filed a Designation of Records on
Appeal, and on March 19, 2015, he filed his Case Appeal Statement,
indicating that he was appealing the Dismissal Order dismissing the Petition.
(AR 67-69). Upon review of the Case Appeal Statement and the record
submitted by Michael, this Court determined that it was necessary for the

Court to review the complete District Court record, and ordered the clerk of
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the District Court to transmit the same, including any presentence
investigation reports."” (AR 70).

On May 27, 2015, the record on appeal was filed with this Court,
and upon receipt of the same, the appeal was submitted for decision. (Docket
No. 15-40341). Thereafter, on November 24, 2015, this Court issued an order
seeking pro bono counsel be appointed for Michael. (Docket No. 15-35985).
As no pro bono counsel had appeared on behalf of Michael, this Court again
issued an order on February 22, 2015, seeking pro bono counsel "to provide
briefing on the issue of whether the district court erred in dismissing
appellant's petition for failure to state a cognizable claim in light of the
California Supreme Court's decision in In re Lawrence."(Docket No. 16-
05617).

Undersigned counsel filed a Notice of Appearance on behalf of
Michael on March 16, 2016. (Docket No. 16-08347). As demonstrated herein,
the facts and legal issues before this Court substantially mirror those in
Lawrence. Consequently, the Court should find that Michael does have a

cognizable claim and reverse the Dismissal Order. Further, the Court should
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" There is no indication on the docket that the presentence investigation
report was submitted to the Court. If the presentence report was submitted and
if the Court intends to rely upon the same in making its ruling, Michael hereby
requests to receive a copy of his report.
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also find the Board's reliance on immutable factors, which have no relation to
whether Michael is a current risk to society, was improper, and that with such
improper reliance, there is no support for the Board's denial of parole.

VI. SUMMARY OF ARGUMENT

In accordance with the directives in this Court's February 22, 2016,
order, the crux of this appeal is the application of Lawrence to the Board's
determination to deny Michael parole. However, as NRS 213.10705 expressly
provides that inmates in Nevada have no protected liberty interest in parole
and, therefore, no claim for relief challenging the denial of the same, it is
necessary for Michael to first address the means by which this Court (and the
District Court) can consider his petition.

The District Court's authority to review the Board's parole
determination is clear. To begin, the Legislature mandated that the Board is to
consider certain factors in making parole determinations. Due process requires
the Board's decision, based on these factors, to be supported by some evidence
in the record. As a result, the Board's parole determinations are not above
scrutiny and the District Court can review them to ensure the same. Thus, the
District Court erred in finding that Michael did not have a cognizable claim.

Further, when an administrative board, such as the Board here or the

Nevada Gaming Control Board, makes determinations, absent the fact that
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there is no right to parole or a right to be granted a gaming license, the Board
must adhere to its obligations, whether contractual or statutory. The failure to
do so opens the administrative board up to judicial review. Here, the Board
clearly failed to adhere to its own directives as provided in the Nevada Parole
Guidelines. According to the Nevada Parole Guidelines, the Board is not to
consider whether the nature of an inmate's crimes are increasingly more
serious if the inmate is serving a life sentence or if he/she committed a capital
offense. Michael is serving a life sentence for murder. In the Final Denial
Order, as well as in previous orders, the Board expressly relied on this
aggravating factor and even went so far to expressly list this as its precise
reason for Michael's denial of parole. Thus, the Board failed to adhere to its
own guidelines and this Court can review its decision.

Moreover, this Court may engage in a review of the Board's denial
because the Board's continued reliance on immutable, fixed factors essentially
strips Michael of his right to be considered for parole. Michael became
eligible for parole in 2006 and the Board was required by statute to consider
him for parole. He, therefore, has an expectation that he will be justly
considered. The Board's Final Denial Order, as well as the previous denial
orders, relies on factors in denying Michael parole that can never be changed.

The parole hearings are an exercise in futility. The Board's relentless parroting
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of denials and continued reliance on improper factors deems Michael
ineligible for parole consideration, and the challenge thereof is properly
considered by the District Court.

Looking to Lawrence, the Board denied Michael parole based on the
immutable fact that a twenty-two (22) year old woman was murdered. The
Court must, therefore, determine whether the implications from the nature of
this crime support a finding that Michael is a current threat to society and
should therefore be denied parole. This question must be answered in the
negative. As in Lawrence, Michael has completely rehabilitated himself
during the forty-four (44) years he has spent in prison: he has earned several
degrees, participated in self-help programs tailored to address his commitment
offense, and enrolled in and completed vocational training, as well as
remained disciplinary free for nearly ten (10) years. Further, Michael is sixty-
four (64) years old and has family members eager to support him upon his
release. There is no evidence in the record to connect the nature of Michael's
crime to a conclusive finding that he is currently a threat to society if released.
The exact opposite is true. Thus, the Board's denial is not supported by "some
evidence" and cannot stand.

VII. ARGUMENT

A. The District Court's Order Cannot Withstand This
Court's Rigorous Standard Of Review.
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The Court applies a rigorous, de novo standard in reviewing a
district court's order granting a motion to dismiss for failure to state a claim.
See Shoen v. SAC Holding Corp., 122 Nev. 621, 634-35, 137 P.3d 1171, 1180
(20006); see also Marvin v. Fitch, 126 Adv. Rep. 18, 232 P.3d 425, 428 (2010).
Under this demanding standard, the Court must construe the pleading
liberally, drawing every fair inference in favor of the non-moving party,
Michael. See Nevada Rule of Civil Procedure 12(b)(5); Vacation Village v.
Hitachi America, 110 Nev. 481, 484, 874 P.2d 744, 746 (1994). Thus, the
Court will recognize Michael's factual allegations as true and draw all
inferences in his favor. Shoen, 122 Nev. 621, 634-35; see also Buzz Stew,
LLC v. City of N. Las Vegas, 124 Nev. Adv. Rep. 21, 181 P.3d 670, 672
(2008).

Furthermore, a complaint should only be dismissed if it appears
beyond a reasonable doubt that the plaintiff could prove no set of facts, which,
if true, would entitle him to relief. Hampe v. Foote, 118 Nev. 405, 408, 47
P.3d 438 (2002); see also Stockmeier v. Nev. Dep't of Corr. Psych. Rev. Panel,
135 P.3d 220, 223, 135 P.3d 220 (2006). Additionally, a district court's
statutory interpretation, "including the meaning and scope of a statute, are
questions of law, which this court reviews de novo." See Lehrer McGovern

Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102, 1115, 197 P.3d 1032,
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1041 (2008); see also City of Reno v. Reno Gazette-Journal, 119 Nev. 55, 58,
63 P.3d 1147, 1148 (2003).

Under these guiding principles, and a review of the applicable law
and the particular facts of this case, it is appropriate for this Court to reverse
the District Court's dismissal of the Petition for Writ of Habeas Corpus with
instructions to remand the matter to the Board for reconsideration properly
following its own guidelines and the directives in Lawrence.

B. The Board Is Not Shielded From Judicial Review, And
Dismissal Of The Petition Was Improper.

1. Because the Board is statutorily mandated to consider
certain factors in making parole determinations, it's
decisions are subject to judicial review.

Before addressing the crux of this appeal — the Board's improper
reliance on an immutable, fixed factor with no evidence demonstrating that
the factor is predictive of a current threat to society — the Court must first
inquire whether the Board's decision is subject to judicial review. This
question can be answered succinctly — yes. In In re Rosenkrantz, 29 Cal. 4th
616, 664, 146, 59 P.3d 174, 209 (2002), the court was "presented with the
threshold question of whether courts are authorized to review the merits of a
Governor's decision affirming, reversing, or modifying a parole decision of
the Board." Lawrence, 44 Cal. 4th at 1203. The court began by noting that

"the Board and the Governor must consider the statutory factors concerning
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parole suitability set forth" in the regulations and by statute. (/d.) (citing
Rosenkrantz, 29 Cal.4th at 664); see also Cal. Penal Code § 3041 (providing
that the California Board "shall grant parole to an inmate unless it determines
that the gravity of the current convicted offense or offenses, or the timing and
gravity of current or past convicted offense or offenses, is such that
consideration of the public safety requires a more lengthy period of
incarceration for this individual.") (emphasis added). The court ultimately
found "because due process of law requires that a decision considering such
factors be supported by some evidence in the record, the Governor's decision
i1s subject to judicial review to ensure compliance with this constitutional
mandate." Id. (quoting Rosenkrantz, 29 Cal.4th at664.) (internal quotations
omitted).

Similarly, the Board here 1s required to consider certain factors set
forth by statute in making parole determinations. See NRS 213.1099 ("In
determining whether to release a prisoner on parole, the Board shall consider:
(a) Whether there is a reasonable probability that the prisoner will live and
remain at liberty without violating the laws; (b) Whether the release is
incompatible with the welfare of society. . ." etc.) (emphasis added).
Consequently, the Board's decision is subject to judicial review: As due

process requires the Board's decision considering these factors to be

38

755\0053\1477444R.10

117




0

=y

"supported by some evidence in the record," the District Court has the
authority to review the Board's decision "to ensure compliance with this
constitutional mandate." Lawrence, 44 Cal. 4th at 1203 (quoting Rosenkrantz,
29 Cal.4th at 664.) (internal quotations omitted). Thus, the District Court
improperly dismissed Michael's Petition.

The District Court's ability to review the Board's decision does not
impede the significant discretion afforded to the Board in NRS 213.10705.
See NRS 213.10705. (providing that "it is not intended that the establishment
of standards relating [to parole determinations]...establish a basis for any
cause of action against the State, its political subdivisions, agencies, boards,
commissions, departments, officers or employees.") The Board retains its
discretion and remains the "sole authority" in rendering parole determinations.
See e.g., Cooper, 377 S.C. at 499 ("Undoubtedly, the Parole Board is the sole
authority with respect to decisions regarding the grant or denial of parole.") It
could not have been the Legislature's intent, however, to have the Board issue
decisions with zero means of accountability. See id. ("[T]he Legislature
created this Board to operate within certain parameters. We do not believe the
Legislature established the Board and intended for it to render decisions

without any means of accountability.") As such, when the Board's decision is
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arbitrary, judicial review is the only means by which the Board can be held
accountable, and, is therefore proper.
2. While Chapter 213 expressly provides that inmates do

not have a liberty interest or a right to parole, the
Board is not completely exempt from judicial review.

Michael acknowledges that NRS 213.10705 strips inmates of a right
to parole and expressly provides that they do not possess a liberty interest
relating thereto. See NRS 213.10705."* He also acknowledges this Court
previously held "because Nevada's parole release statute does not create a
liberty interest,...inmates are not entitled to constitutional due process
protections with respect to parole release hearings."
State ex rel. Bd. of Parole Comm'rs v. Morrow, 255 P.3d 224, 228 (Nev.
2011). Despite this language, the Board is not shielded from any and all
judicial review of its parole decisions — such would provide the Board with an
unfettered ability to issue arbitrary decisions and would also run contrary to

the Legislature's intent, which created the Board with the requirement that it
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“"The Legislature finds and declares that the release or continuation of a
person on parole or probation is an act of grace of the State. No person has a
right to parole or probation, or to be placed in residential confinement, and it
is not intended that the establishment of standards relating thereto create any
such right or interest in liberty or property or establish a basis for any cause
of action against the State, its political subdivisions, agencies, boards,
commissions, departments, officers or employees." NRS 213.10705.
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adhere to certain guidelines. Rather, an administrative board's decision can be
challenged even when there is no statutorily mandated right implicated.
a. This Court previously held that an administrative

board's decision can be collaterally challenged
despite the applicant not having a "right".

This Court has previously held the same in the context of gaming
licenses. As with parole, "[i]t is established beyond question that gaming is a
matter of privilege conferred by the State rather than a matter of right" — [t]he
legislature has so declared." State v. Rosenthal, 93 Nev. 36, 40, 559 P.2d 830,
833 (1977). This Court has found, however, that where an appellant is not
"'appealing the denial of a gaming license'; rather, [is] collaterally attacking
the improper and oppressive manner in which his gaming application was
treated by the State", judicial review was proper. Cohen v. State, 113 Nev.
180, 183, 930 P.2d 125, 127 (1997). In Cohen, the gaming board entered into
an agreement with appellant that it would not consider certain "bad acts," in
deciding whether to issue a gaming license. /d. at 181-82. The board breached
that agreement in its determination of appellant's suitability for a gaming
license. /d. The District Court determined the appellant did not have a right to
challenge the gaming board's decision based upon (i) NRS 463.220(7), which
provides that the "commission has full and absolute power and authority to

deny any application for any cause it deems reasonable," and (ii) NRS
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463.318(2), which declares "judicial review is not available for actions,
decision and orders of the commission relating to the denial of a license..." /d.
at 183.

This Court reversed the District Court, and held that "[1]n the face of
such clear statutory language, one might wonder if judicial intervention is ever
warranted in cases involving denial of a gaming license; still, there are cases
in which judicial intervention in gaming matters is called for." /d. The Court
found that the Board's failure to comply with its obligations under the
agreement opened it up to a collateral attack of this nature. /d. at 184.
Consistent with this reasoning, when a board fails to adhere to its own
guidelines and makes determinations inconsistent with its obligations, such
rulings cannot escape judicial scrutiny.

As is particularly relevant to this Court's inquiry, the South Carolina
Supreme Court has also determined this precise issue: Despite the fact that
"[p]arole is a privilege, not a right," an inmate does "have a right to require the
Board to adhere to statutory requirements in rendering a decision." Cooper v.
S.C. Dep't of Prob., Parole & Pardon Servs., 377 S.C. 489, 496-99, 661
S.E.2d 106, 112 (2008). That is, the failure of a parole board "to consider the
requisite statutory criteria in rendering its decision constitutes an infringement

of a state-created liberty interest and, thus, warrants minimal due process
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procedures." Id. at 499. Put another way, if the parole board renders its
decision "without consideration of the appropriate criteria, we believe it
essentially abrogates an inmate's right to parole eligibility and, thus, infringes
on a state-created liberty interest." /d.

b. The Board failed to adhere to its own directives,

thus subjecting its decision denying Michael
parole to judicial review.

Here, that is exactly what occurred, and judicial intervention is
appropriate. That is, (1) the Legislature mandated that the Board was required
to establish criteria for parole determinations, see Section V(A), supra; (2) the
Board is to consider several factors when determining whether to grant parole,
see id.; (3) the Board adopted and published guidelines explaining each of the
factors and when it is appropriate and inappropriate to consider such factors,
see id.;(4) by its own directives set forth in the Nevada Parole Guidelines, the
Board is forbidden from considering the factor that the "nature of the criminal
record is increasingly more serious" when an inmate is serving a life sentence,
see id.; and (5) the Board listed in its Final Denial Order that one of the
reasons for Michael's denial was the "[n]ature of criminal record is

increasingly more serious," see AR 45-46." Thus, the Board failed to adhere
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' The Board also listed as a reason for denial the "[iJmpact on victim(s)
and/or community", and explained that this was based on the unchanging fact
that a "22-year-old female died as [a] result of being attacked." (AR 45-46).
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to its own guidelines and is subject to judicial review of its decision to deny

Michael parole. See Cooper, 377 S.C. at 496-99.

C. The Board essentially deemed Michael ineligible
to _be considered for parole by its continued
reliance on 1mmutable, fixed factors, thus
violating his due process rights and subjecting
the Board's decision to judicial review.

Additionally, there is an equally compelling reason for this Court to
intervene and review the Board's denial. In finding that in certain
circumstances an inmate had due process rights relating to the denial of
parole, the court in Cooper also recognized its prior ruling that "the permanent
denial of parole eligibility implicates a liberty interest sufficient to require at
least minimal due process." Id. at 497 (quoting Furtick v. S.C. Dep't of Prob.,
Parole & Pardon Servs., 352 S.C. 594, 576 S.E.2d 146 (2003), cert. denied,
539 U.S. 932, 123 S. Ct. 2584, 156 L. Ed. 2d 612 (2003)). While the South
Carolina court subsequently emphasized the finality of a permanent denial of
parole eligibility and distinguished it from the femporary granting or denial of
parole to an eligible inmate, in Michael's case, it is a distinction without a
difference. See Sullivan v. S.C. Dep't of Corr., 355 S.C. 437, 443, 586 S.E.2d

124, 127 (2003).
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As discussed infra, the Board's reliance on this sole remaining factor was
improper.
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That is, Chapter 213 dictates when inmates are eligible for parole.
NRS 213.120(1). The Department is required to determine when an inmate is
eligible, and, at such time, the Board is required to consider the inmate for
parole. NRS 213.140(1) ("Board shall consider and may authorize the release
of the prisoner on parole as provided in this chapter.") (emphasis added).
Because of this mandatory language, Michael has an expectation that he will
be eligible for parole and properly considered. See e.g., Greenholtz v. Inmates
of Neb. Penal & Corr. Complex, 442 U.S. 1, 12, 99 S. Ct. 2100, 2106 (1979)
(holding that statutory language including the word "shall" can create an
"expectancy of release" which "is entitled to some measure of constitutional
protection").

Michael became eligible for parole in 2006, and, over the next nine
(9) years, consistently came before the Board for parole consideration and was
denied each time due to the nature of his crime and other factors which
occurred more than forty (40) years prior and cannot be changed. See Section
V(E), supra. To continuously rely on immutable, fixed circumstances of an
inmate's history in denying parole, i.e., facts that the inmate can never change
no matter what rehabilitation he engages in, is to essentially deem the inmate
ineligible for parole. While this is not a permanent denial on its face, any

subsequent parole hearing would be an exercise in futility, because the
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Board's sole basis for denial — the nature of his crime — is constant and will
forever result in a denial of parole.

In sum, as the District Court had the ability to review the Board's
Final Denial Order, the Dismissal Order should be reversed. Further, upon a
review of the facts (as discussed below), it is clear that in denying Michael
parole, the Board improperly relied upon fixed, immutable factors which are
not indicative of Michael's supposed current threat to society. Thus, this
Court should also instruct the District Court to remand the matter to the Board
for a reconsideration of Michael's parole (1) properly adhering to the Nevada
Parole Guidelines, and (i1) following the court's directives in Lawrence.

Michael acknowledges, as did the court in Cooper, that this Court
and the Board may be concerned that permitting such review would open the
floodgates to litigation and an "overabundance" of appeals of parole denials.
Id. at 499. This concern, however, can be alleviated if the Board simply
adheres to its own guidelines and renders decisions based upon a proper
inquiry into the relevant and applicable factors. See id. at 500 (holding "we
believe this concern will be alleviated if the Parole Board issues orders that
are sufficiently detailed for the [Administrative Law Court] to conduct
appellate review, limited to the Board's adherence to section 24-21-640, of

decisions denying parole.").
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C. Under Lawrence, The Board's Reliance On The Nature Of
Michael's Crime Is Improper, And The Court Should
Reverse The Dismissal Order.

As demonstrated above, the Board violated its own directives when
it considered the factor that the "[n]ature of the criminal record is increasingly
more serious" in denying Michael parole. See Section VII(C)(2)(c), supra.
When the Court properly excludes that reason, all that is left supporting the
Board's denial is the "[iJmpact on victim(s) and/or community," which the
Board explains as the fact that a "22-year-old female died as result of being
attacked." See Section VIIB(2)(b), supra. Under the directives in Lawrence,
the Board cannot rely solely on the nature of an inmate's underlying crime as
the basis for denying him parole; rather, there must be other evidence in the
record to suggest the implications from his offense remain probative of the
statutory determination of a continuing threat to society. Not only is this
finding particularly applicable to the issues before this Court, but the facts in
Lawrence closely mirror those herein. Therefore, a comprehensive discussion
of the Court's ruling in Lawrence is appropriate. Upon this inquiry, there are

no factors supporting the Board's denial of Michael's parole.
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1. In Lawrence, the inmate fully rehabilitated herself
and in denying parole, the Governor improperly relied
upon fixed, immutable facts that were not probative of
a continuing threat to society.

a. Sandra commits murder and flees the state for 11
years.

In 1971, Sandra Davis Lawrence ("Sandra") murdered her lover's
wife by shooting her several times and repeatedly stabbing her with a potato
peeler. Lawrence, 44 Cal. 4th at 1190-93. Following the murder, and after
authorities issued a fugitive warrant for her arrest, Sandra fled California and
spent the next eleven (11) years on the run, living in four different states. /d. at
1193. In 1982, Sandra returned to Los Angeles, hired legal counsel, and
entered a not guilty plea, maintaining the false theory that her lover shot his
wife. Id. Sandra's case went to trial in 1983, and a jury returned a verdict of
first degree murder, resulting in Sandra receiving a sentence of life
imprisonment with a minimum parole eligibility date of November 29, 1990.
Id. at 1194.

b. Over the next two decades, Sandra dedicates
herself to rehabilitation.

During the next twenty three (23) years, Sandra served her life
sentence and remained "free of serious discipline." /d. Sandra also achieved
several accomplishments, participated in inmate programs, and earned

degrees, including (i) "work[ing] as a plumber for the prison," (i1)
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"volunteer[ing] as a tennis coach for other inmates," (ii1) being "a charter
member of the Yes-I-Can tutorial program, a member of Toastmasters
International and the Friends Outside parenting program," (iv) acting as "a
physical trainer for other inmates," and earning a "bachelor's degree in
computer science from the University of La Verne." Id. Although Sandra's
initial psychological evaluations indicated she had some mental issues relating
to the murder, including being "explosive", and subsequent psychological
reports also indicated personality disorders linked to her crime, "five
psychologists conducting 12 separate evaluations since 1993 concluded that
petitioner no longer represented a significant danger to public safety." Id. at
1195.

c. Sandra is eligible for parole, but is denied the

same several times based on the nature of her
crime.

In 1993, Sandra came before the parole board, who recommended
she be released on parole in July, 1997. Id. at 1195-96. The former California
Governor reversed this decision. Id. at 1196. Thereafter, Sandra was denied
parole in split decisions in 2000 and 2001, and was once again recommended
for parole in November 2002. Id. The November 2002 Board recommendation
was to release Sandra after twelve (12) years and eight (8) months (Sandra

had already served eighteen (18) years), based on her positive psychiatric
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evaluations, remorse, educational accomplishments, and participation in
prison programs. Id. at 1196-97. The former Governor again reversed this
second parole recommendation. /d. at 1197.
In May 2004, the parole board again recommended parole for
Sandra, relying on the facts outlined in the previous recommendations, as well
as the facts that she had no serious disciplinary issues, no recent
administrative rule violations, and had received a positive psychiatric
evaluation in April 2004. Id. Despite these positive factors, the then Governor
reversed this parole recommendation, basing his reversal on a finding that
Sandra posed an "unreasonable risk of danger to public safety," as she
committed a "vicious crime" for an "incredibly petty" reason. Id. The
Governor also found that this constituted "reason enough to pose an
unreasonable risk to public safety." Id.
d. Sandra is again granted parole in 2005, but is

ultimately denied parole because of immutable,
fixed facts.

A year later, in August 2005, the parole Board again recommended
that Sandra be paroled, and made this recommendation after considering
extensive evidence and testimony. /d. at 1197-98. The parole board reasoned
as follows:

[P]etitioner has no juvenile record of assaulting others, nor any

adult record other than the underlying offense; her exemplary record
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of participating in self-help, vocational, and educational programs
while in prison, including her recent attainment of a master's degree
in business administration; her leadership role among other inmates;
and her realistic parole plans, which included a job offer and family
support.

[T]The crime was committed as the result of stress, and that the
possibility of recidivism was low because of petitioner's maturation,

growth, greater understanding, and advancing age, and the absence
of a history of significant violent crime.

Id. at 1198-99. The parole board also found that Sandra "understands the
nature and magnitude of the offense, and accepts responsibility for her
criminal behavior and has decided to change towards good citizenship," and
cited favorably the most recent positive psychological report. /d. at 1199.
Despite this carefully considered and substantially supported
recommendation of parole, and the fact that Sandra had served 24 years in
prison and "made credible gains", the Governor again reversed the decision,
relying on the circumstances of the murder, her subsequent flight, denial of
involvement in the murder and placement of blame on the victim's husband,
and early negative psychological evaluations. /d. at 1199-1201. With regard to
his reliance on the nature of Sandra's crime, the Governor found that:
"[T]he murder perpetrated by [petitioner] demonstrated a shockingly
vicious use of lethality and an exceptionally callous disregard for
human suffering because after she shot Mrs. Williams—four
times—causing her to collapse to the floor, [petitioner] stabbed her
repeatedly. And the gravity alone of this murder is a sufficient basis

on which to conclude presently that [petitioner's] release from prison
would pose an unreasonable public-safety risk."
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1d. at 1200.

e. Sandra filed a writ regarding the denial of parole
based on circumstances she can never change.

In light of this reversal, which focused on the nature of the crime
and circumstances that Sandra is unable to change, she petitioned for a writ of
habeas corpus in the Court of Appeals, challenging the Governor's denial of
parole. /d. at 1201. The appellate court issued a writ vacating the Governor's
reversal of the parole board's decision and reinstated the Board's grant of
parole. /d. In doing so, the court found that the Governor's decision "is not
supported by some evidence rationally indicating [petitioner] presently
represents an unreasonable risk to public safety if released on parole," that
"the commitment offense did not demonstrate a more 'shockingly vicious use
of lethality' or a more 'exceptionally callous disregard for human suffering'
than other premeditated first degree murders, or than the murders in other
appellate cases in which courts had found no evidence supporting the
Governor's decision," and that "even if some evidence supported his
characterization of the seriousness of the murder, the gravity of the
commitment offense did not supply some evidence 'rationally demonstrating
[petitioner] represents an unreasonable danger to public safety at the present

time."" Id. Sandra was released on parole on July 11, 2007. Id. The Attorney
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General sought review in the Supreme Court of California ("California
Court"), and the court granted the same. /d.

Before the California Court addressed the specific merits of the
appeal, it outlined the governing parole statutes and regulations, and the case
law surrounding the same. With regard to the Board's parole considerations,
Title 15, section 2281 of the California Code of Regulations ("Regs") sets
forth factors designed to assist the parole board in assessing whether an
inmate poses "an unreasonable risk of danger to society if released from
prison," and thus whether he or she is suitable for parole. Id. at 1202-03
(citing Regs § 2281(a) and (d)). Suitability factors including items such as an
inmate's rehabilitative efforts, demonstration of remorse, and the mitigating

circumstances of the crime'’, and the unsuitability factors include things such
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'* Unsuitability factors are: (1) a commitment offense carried out in an
"especially heinous, atrocious or cruel manner"; (2) a "[p]revious [r]ecord of
[v]iolence"; (3) "a history of unstable or tumultuous relationships with
others"; (4) "[s]adistic [s]exual [o]ffenses"; (5) "a lengthy history of severe
mental problems related to the offense"; and (6) "[t]he prisoner has engaged in
serious misconduct in prison or jail." (Regs., § 2281, subd. (c)(1)—~(6).) This
subdivision further provides that "the importance attached to any circumstance
or combination of circumstances in a particular case is left to the judgment of
the panel." (Regs., § 2281, subd. (¢).)

Factors supporting a finding that the inmate committed the offense in an
especially heinous, atrocious, or cruel manner include the following: (A)
multiple victims were attacked, injured, or killed in the same or separate
incidents; (B) the offense was carried out in a dispassionate and calculated
manner, such as an execution-style murder; (C) the victim was abused,
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as the heinous, atrocious, or cruel nature of the crime, or an unstable social
background'’. Id. Even though the regulation includes these guidelines, the
decision is ultimately left to the discretion of the board, and Regs § 2281
expressly provides that "the importance attached to any circumstance or
combination of circumstances in a particular case is left to the judgment of the
panel." (Regs., § 2281, subds. (¢), (d).)

The California Court emphasized that this discretion is "great" and
"almost unlimited", and that "[a]s long as the Governor's decision reflects due
consideration of the specified factors as applied to the individual prisoner in
accordance with applicable legal standards, the court's review is limited to
ascertaining whether there is some evidence in the record that supports the
Governor's decision." Id. at 1204 (quoting /n re Rosenkrantz, 29 Cal. 4th 616,

677 (2002)). The California Court reasoned that "[r]equiring a modicum of
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defiled, or mutilated during or after the offense; (D) the offense was carried
out in a manner that demonstrates an exceptionally callous disregard for
human suffering; and (E) the motive for the crime is inexplicable or very
trivial in relation to the offense. (Regs., § 2281, subd. (c)(1).)

"7 Suitability factors are: (1) the absence of a juvenile record; (2)
"reasonably stable relationships with others"; (3) signs of remorse; (4) a crime
committed "as the result of significant stress in [the prisoner's] life"; (5)
battered woman syndrome; (6) the lack of "any significant history of violent
crime"; (7) "[t]he prisoner's present age reduces the probability of recidivism";
(8) "[t]he prisoner has made realistic plans for release or has developed
marketable skills that can be put to use upon release"; and (9) the inmate's
"[1]nstitutional activities indicate an enhanced ability to function within the
law upon release." Id (citing Regs., § 2281, subd. (d)(1)—(9).)
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evidence to support a decision ... will help to prevent arbitrary deprivations
without threatening institutional interests or imposing undue administrative
burdens." Id. (quoting In re Rosenkrantz, at 658) (internal quotations and
citations omitted). The California Court concluded that "the judiciary is
empowered to review a decision by the Board or the Governor to ensure that
the decision reflects 'an individualized consideration of the specified criteria'
and is not 'arbitrary and capricious." Id. at 1205 (quoting /n re Rosenkrantz at
677.)
f. The California Court held that the denial may
only be based on the nature of the crime if some
evidence supports the ultimate conclusion that

an inmate continues to pose an unreasonable
risk to public safety.

After discussing at great lengths a line of cases addressing the
balance between the discretion afforded the board and Governor and a
meaningful review of their decisions, the California Court found, "[i]n sum,"
that "the Board or the Governor may base a denial-of-parole decision upon the
circumstances of the offense, or upon other immutable facts such as an
inmate's criminal history, but some evidence will support such reliance only if
those facts support the ultimate conclusion that an inmate continues to pose an
unreasonable risk to public safety." Id. at 1221 (citing Regs., § 2281, subd.

(a).) The California Court clarified that "the relevant inquiry for a reviewing
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court is not merely whether an inmate's crime was especially callous, or
shockingly vicious or lethal, but whether the identified facts are probative to
the central issue of current dangerousness when considered in light of the full
record before the Board or the Governor." /d.

With this legal framework in mind, the California Court turned its
attention to the facts of the case before it. To begin, the court noted the
Governor's expressed reliance on the nature of Sandra's crime to justify
denying parole, and the fact that he merely "alluded" to other possible
justifications for the denial. /d. at 1222. Before delving into the heart of the
issue — the improper reliance on the gravity of the crime — the court addressed
the other possible justifications which are implied by the Governor, including
(1) a lack of remorse, which was contradicted by the record, (2) serious
psychiatric problems, which was not supported by evidence, and (3)
counseling received for misconduct relating to being late to a class or other
appointment, which is not at all linked to a finding that she poses a threat to
public safety. Id. at 1222-24. Having disposed of these possible
considerations, the court focused on the Governor's troubling reliance on the
nature of Sandra's crime.

The California Court properly recognized that the task before it was

to "determine whether some evidence in the record supports the Governor's
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conclusion that petitioner poses an unreasonable public safety risk because of
the gravity of her commitment offense." /d. at 1224. In doing so, the court
examined that facts cited to by the Governor — "the use of multiple weapons,
the premeditated nature of the offense, the cruelty attendant to the murder, as
well as the petty motive attributed to petitioner" — and held that, although
these facts evidence that the crime was carried out in an "especially heinous,
atrocious or cruel manner," the truth is that "few murders do not involve
attendant facts that support such a conclusion." Id. at 1224-25. The court
concluded that even though "some evidence in the record supports the
Governor's conclusion regarding the gravity of the commitment offense,"
"there does not exist some evidence supporting the conclusion that petitioner
continues to pose a threat to public safety." /d. at 1225.

As support for this conclusion, the court recounted the suitability
factors considered by the board in each of its orders granting parole,
including, but not limited to, her self-help, vocational and educational
programs, family support and insight into the circumstances of her offense, as
well as her clean prison record, positive psychology evaluations, and that the
murder was committed under stress of an "emotional love triangle." /d. The
court also emphasized that the offense occurred thirty-six (36) years prior

when Sandra was twenty-four (24) years old, but, in recognizing the nature of
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the murder, noted that "there is no doubt [Sandra] is culpable for the
premeditated murder of [the victim], despite the emotional stress she was

experiencing at the time." Id. The Governor was not making a guilty
determination based on her crime after a trial; rather he was situated thirty-six
(36) years after the crime, and tasked with reviewing Sandra's "twelfth parole
suitability hearing and the fourth grant of parole by the Board." Id.

The court noted that the psychological evaluations conducted over
the past fifteen (15) years determined she committed the crime while
experiencing an "unusual amount of stress", and that this, coupled with her
age, crime-free life, and rehabilitation, resulted in a low risk of recidivism. /d.
at 1226. The court found, therefore, that the Governor's determination
regarding culpability did "not negate this reasonable evaluation of the
evidence, nor does it provide some evidence that petitioner remains a threat to
public safety." Id. The court continued by finding that the other suitability
factors, i.e., Sandra's (i) "exemplary record of conduct" for 24 years of
incarceration, (ii) participation in "rehabilitative programming specifically
tailored to address the circumstances that led to her commission of the crime,
including anger management programs", (iii) "extensive psychological
counseling," (iv) remorse for the crime, (v) family support, and (vi)

adjudication that she was not a threat to society, "strongly support our view
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that the Governor's ultimate conclusion is not supported by some evidence."
1d.

Put another way, the court concluded that "the unchanging factor of
the gravity of petitioner's commitment offense has no predictive value
regarding her current threat to public safety, and thus provides no support for
the Governor's conclusion that petitioner is unsuitable for parole at the present
time." Id. (emphasis added). The court made its ruling, and later application
thereof, very clear:

When, as here, all of the information in a postconviction record
supports the determination that the inmate is rehabilitated and no
longer poses a danger to public safety, and the Governor has neither
disputed the petitioner's rehabilitative gains nor, importantly, related
the commitment offense to current circumstances or suggested that
any further rehabilitation might change the ultimate decision that
petitioner remains a danger, mere recitation of the circumstances of
the commitment offense, absent articulation of a rational nexus
between those facts and current dangerousness, fails to provide the
required "modicum of evidence" of unsuitability.

Id. at 1227.

The court concluded that Sandra's "due process and statutory rights
were violated by the Governor's reliance upon the immutable and
unchangeable circumstances of her commitment offense in reversing the
Board's decision to grant parole," and affirmed the Court of Appeal's decision

upholding Sandra's parole. /d. at 1227-29.
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As discussed below, given the nature of Michael's commitment
offense, his significant rehabilitation, family support, clean disciplinary
record, length of incarceration, age at the time of the commitment offense,
academic achievements, and participation in programs designed to address the
offense behavior, Lawrence is particularly instructive and the reasoning and
ruling therein should be followed by this Court.

2. The Board's reliance on Michael's commitment
offense is improper, as there is no evidence in the
record that the offense, or the nature thereof, is

predictive of his current threat to public safety or the
likelihood of recidivism.

As articulated in Lawrence, the decision to deny parole may only be
based "upon the circumstances of the offense, or upon other immutable facts

such as an inmate's criminal history," if "some evidence" "support[s] the
ultimate conclusion that an inmate continues to pose an unreasonable risk to
public safety." Id. at 1221. There can be no serious debate that the facts of
Lawrence are nearly identical to those before this Court — the nature of their
crimes, the length of their sentences, rehabilitation efforts, educational and
vocational accomplishments, the significant amount of time since the
commission of the crimes, the underlying concern in parole determinations

regarding the safety of the public, their many parole hearings and ultimate

denials, and the denying authorities' improper focus on the nature of the
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immutable commitment offense without any evidence that such is predictive

of a current threat to society.

Therefore, the relevant inquiry for this Court "is not merely whether
[Michael's] crime was especially callous, or shockingly vicious or lethal,"
which, according to the Board, it was not, "but whether the identified facts are
probative to the central issue of current dangerousness when considered in
light of the full record before the Board." /d. The answer to this question is a
resounding NO."®

a. Michael and Sandra's criminal and rehabilitative
histories mirror each other.

To begin, in the early 1970's, Michael and Sandra were convicted of
murder and sentenced to life. See Sections V(B), VII(C) supra. Both had
resistance to incarceration — Sandra fled the state and was on the run for
eleven (11) years, and Michael obtained two escape convictions. See Sections
V(B), VII(C)(a) supra. After these indiscretions, both set out on a path of

rehabilitation, education and reformation, including obtaining degrees,
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'* Michael acknowledges that the parole statutes in Lawrence contain
mandatory language requiring parole to be issued unless the parole board
finds certain elements present, and that Chapter 213's language is permissive,
i.e. may grant parole. See Sections V(A), supra. This has no bearing on the
Court's analysis and application of Lawrence, however, because the Board's
decision is still subject to judicial review despite Nevada inmate's not having a
right to parole. See Section VII(B), supra.
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participating in programs designed to address the commitment offense, and
receiving vocational training. See Sections V(C), VII(B)(2) Neither of them
had serious disciplinary issues while incarcerated and they both made every
effort to better themselves. See id. Michael and Sandra spent a considerable
numbers of years incarcerated — Michael has been imprisoned for forty-four
(44) years and is sixty-four (64) years old. See Section 111, supra.
b. The statutory schemes under which the Board
and Governor made their parole determinations

are similar, and the board who considered factors
found parole was appropriate.

Admittedly, both authorities, the Board and the Governor, have great
discretion in determining whether to grant parole, and judicial review is
limited. See Section VII(B), supra. Both statutory schemes provide mitigating
and aggravating factors for consideration, and the ultimate concern is whether
the inmate will likely commit another felony if released — i.e., whether they
pose a threat to society. See Section VII(C), supra. In making parole
decisions, both the Board here and the Governor in Lawrence considered
relevant mitigating and aggravating factors, and found that the inmate
presented a low risk of committing crimes upon release. See Section VII,

supra. Specifically, the Board found that Michael posed a "Low Risk" of
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recidivism,” considered all of Michael's accomplishments, including
vocational and educational degrees and rehabilitation programs, his family
support, lack of disciplinary issues, and the fact that he will begin serving
another sentence upon release. See id. The Board also considered aggravating
factors, none of which are close in time and/or can be changed. See id.

C. Both denials were based upon immutable, fixed
facts.

Ultimately, in denying parole to Michael and Sandra, the Board and
Governor relied solely (or in Sandra's case, heavily) on the fact that they were
convicted of murder in the early 1970's. See Section VII(C)(1), supra.
Specifically, the Governor relied on the circumstances of the murder, her
subsequent flight, denial of involvement in the murder and placement of
blame on the victim's husband, and early negative psychological evaluations.
Lawrence, 44 Cal. 4th at 1199-1201. With regard to his reliance on the nature
of Sandra's crime, the Governor outlined the "shockingly vicious use of
lethality and an exceptionally callous disregard for human suffering". /d. The

Governor concluded that "the gravity alone of this murder is a sufficient basis
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1 See generally Nancy Mullane, Life After Murder (2012) (noting
that, over a 20-year period examined, out of 988 convicted murderers released
from California prisons, 1 percent were arrested for new crimes, none were
rearrested for murder, and none went back to prison).
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on which to conclude presently that [petitioner's] release from prison would
pose an unreasonable public-safety risk." /d.

Here, in the Final Denial Order, the Board identified two reasons for
denying parole: (1) "Nature of criminal record is increasingly more serious",
and (2) "Impact on victim(s) and/or community." (AR 45). As discussed
above, the Board is forbidden from considering the first factor, and the Court
can essentially set that aside.”® See Lawrence, 44 Cal. 4th at 1222-24
(addressing and setting aside other possible factors the Governor improperly
relied upon, such as Sandra's nonexistent psychiatric problems). This leaves
the Board with the sole remaining reason for parole as "Impact on victim(s)
and/or community." (AR 45). The Board explains in the PRAG form that this
relates to the fact that a "22 year old female died as [a] result of being
attacked." (AR 46). Importantly, the Board did not find that Michael's crime

was particularly extreme or abnormal®', as the Governor in Lawrence did;

0

=y

2 Even if the Court is not inclined to set aside this factor, this is also an
immutable fixed factor that occurred nearly forty (40) years ago and, coupled
with the fact that Michael has not had any disciplinary issues since then, let
alone committed any crimes, it is in no way linked to a finding of recidivism.

?According to the Nevada Parole Guidelines, the Board is to consider the
extreme or abnormal aspects of the crime "when the details of the crime
indicate that the crime was conducted in such a manner that shows
sophistication in planning or carrying out an offense, or the nature of the
conduct is shocking to a normal person. Examples may include but are not
limited to: Mutilation or abuse of a corpse following a murder; serial murder;
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rather it simply pointed out that someone was murdered. /d. As the California
Court found, and in no way to seem callous or attempting to lessen the impact
of the loss of a life, the truth is that "few murders do not involve attendant
facts that support such a conclusion." Id. at 1224-25. In light of the Board's
reliance on Michael's crime — a single immutable, fixed factor — the case
before this Court fits squarely within the purview of Lawrence.

d. The Board's denial is not supported by "some
evidence" in the record.

The inquiry before this Court, therefore, is to "determine whether
some evidence in the record supports the [Board's] conclusion that [Michael]
poses an unreasonable public safety risk because of the gravity of [his]
commitment offense." Id. at 1224. Michael does not dispute that there is
evidence in the record that he was convicted of murder and that a woman

died.”” There is no rational nexus between this offense, which occurred forty-
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serial sexual assault or numerous victims of a sex offender; the torture of a
person or animal." See Nevada Parole Guidelines, at A037.

2 Under NRS 213.10885(1), to assist the Board in determining
whether to grant or revoke parole, the Board is required to adopt by regulation
specific standards for each type of convicted person, including those
sentenced to serve a term of imprisonment for life and who committed a
capital offense. NRS 213.10885(1)(a) and (b). Thus, the statutory scheme
recognizes that inmates serving sentences for murder may be paroled and the
Board needs to establish more to demonstrate a current threat. See In re
Lawrence, 44 Cal. 4th at 1211 (discussing that because the statutory regime
for parole provides certain fixed parole dates for inmates serving life
sentences, "the underlying circumstances of the commitment offense alone
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four (44) years ago, and a finding that Michael is currently a threat to society,
especially in light of his extensive rehabilitation. That is, the "mere existence
of a regulatory factor establishing unsuitability does not necessarily constitute
'some evidence' that the [his] release unreasonably endangers public safety."
Id. at 1225. Something more is needed. Here, as in Lawrence, that something
more 1S non-existent.

That is, there is no evidence supporting the conclusion that Michael
continues to pose a threat to public safety. See id. Michael has participated in
extensive vocational, educational, and self-help programs tailored to address
the commitment offense to rehabilitated himself. See Section V(C), supra; see
also Lawrence, 44 Cal. 4th at 1225 (listing Sandra's suitability factors).
Michael also has family support and has not had any disciplinary actions since
2007, and prior to that he had minor infractions, such as failing to stand up for
headcount. See Section V, supra; see also 44 Cal. 4th at 1225 (discussing
family support and clean prison record). As in Lawrence, it is worth
emphasizing that the offense occurred more than 40 years ago and Michael
was twenty (20) years old when he was convicted. See id., supra; see also 44

Cal. 4th at 1225 (emphasizing that Sandra was 24 years old when she

0

=y

rarely will provide a valid basis for denying parole when there is strong
evidence of rehabilitation and no other evidence of current dangerousness.")
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committed the offense 36 years prior). The Board also found that Michael had
a "Low Risk" of recidivism, bolstering a finding that there is no link between
the nature of Michael's commitment offense and a likelihood that he will
commit a felony and pose a risk to society if released. See Section V(E)(4),
supra; see also 44 Cal. 4th at 1225 (finding Sandra had a low risk of
recidivism). These factors strongly support the conclusion that the Board's
denial is not supported by "some evidence."

While the Board also noted as aggravating factors that Michael
received escape convictions and committed the offense while on probation, (i)
neither of these were noted as a reason for denial nor do they relate to the
nature of the commitment offense, (i1) both of these factors are immutable and
took place nearly 40 years ago, and, importantly, (iii) the Board expressly
found that Michael was a "Low Risk" for recidivism. See id.; see also 44 Cal.
4th at 1227-28 (discussing a situation where parole would be properly denied
where the inmate continued to engage in criminal conduct and recognizing
that Sandra fled a felony warrant for 11 years).

As "all of the information in [Michael's] post-conviction record
supports the determination that [he] is rehabilitated and no longer poses a
danger to public safety, and the [Board] has neither disputed [his]

rehabilitative gains nor, importantly, related the commitment offense to
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current circumstances or suggested that any further rehabilitation might
change the ultimate decision that petitioner remains a danger, mere recitation
of the circumstances of the commitment offense[, i.e. the victim died,] absent
articulation of a rational nexus between those facts and current dangerousness,
fails to provide the required 'modicum of evidence' of unsuitability."
Lawrence, 44 Cal. 4th at 1227. Thus, Michael's due process and statutory
rights were violated by the Board's reliance upon the immutable and
unchangeable circumstances of his commitment offense. /d.

VIII. CONCLUSION

Based on the foregoing, Michael respectfully requests this Court (i)
reverse the District Court's dismissal of Michael's Petition, (i1) instruct the
District Court to remand the matter to the Board to reconsider Michael's
parole properly adhering to the Nevada Parole Guidelines, and following the
directives in Lawrence, and (iii) find as follows:

A.  Judicial review is appropriate when a governing board is statutorily
mandated to consider certain factors, yet fails to follow its own guidelines
and, instead, issues arbitrary decisions based on a sole immutable factor — thus
resulting in the inmate essentially being denied the right to be properly

considered for parole upon eligibility.
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B.  The District Court erred in dismissing Michael's petition for writ of

habeas corpus for failure to state a cognizable claim in light of the California

Court's ruling in In re Lawrence, that a denial-of-parole decision may be

based "upon the circumstances of the offense, or upon other immutable facts

such as an inmate's criminal history, but some evidence will support such

reliance only if those facts support the ultimate conclusion that an inmate

continues to pose an unreasonable risk to public safety."

DATED this 20th day of June, 2016.
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I. STATEMENT OF ISSUE PRESENTED FOR REVIEW

The question upon which this Court requested briefing is “whether the
district court erred in dismissing Michael P. Anselmo’s petition for failure to state
a cognizable claim in light of the California Supreme Court decision in In re
Lawrence, 190 P.3d 535 (Cal. 2008).”

II. STATEMENT OF THE CASE

On June 6, 1972, Anselmo was convicted of first-degree murder and
sentenced to life in prison without the possibility of parole. See Record on Appeal
(ROA) 25. During his first decade in prison, Anselmo twice escaped from custody
and received two additional, consecutive sentences of ten years in prison. ROA
27,29.

Almost three decades later, on December 14, 2005, the State of Nevada’s
Board of Pardons commuted Anselmo’s sentences. ROA 31. His sentence of life
without parole for murder was commuted to a sentence of five years to life in the
Nevada Department of Corrections, and one of his sentences for escape was
commuted to run concurrently with his life sentence. Id.

On February 13, 2006, the Nevada Board of Parole Commissioners
(hereinafter “Parole Board”) voted unanimously to deny parole for three years.
ROA 33. The Parole Board twice more unanimously voted to deny parole on

November 6, 2008, and February 27, 2012. ROA 36, 42.
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On November 17, 2014, a panel of the Parole Board voted 3-0 to grant
parole, but the panel’s action was not ratified and parole was denied by a final vote
of 4-3. ROA 45.

On December 30, 2014, Anselmo filed a proper person petition for a writ of
habeas corpus challenging the Parole Board’s most recent decision to deny parole.
In his petition, Anselmo claimed that the denial of parole violated his rights under
the United States Constitution. ROA 1-8. Respondents moved to dismiss the
petition, and the district court granted the motion on the basis that (1) Anselmo’s
claims were outside of the scope of the post-conviction habeas statutes, and (2)
Nevada law did not provide for a cause of action to challenge the denial of parole.
ROA 58-59. The district court also made an alternative finding that to the extent
that any of Anselmo’s claims were cognizable, they were without merit. ROA 59.
This appeal follows.

III. SUMMARY OF THE ARGUMENT

The district court did not err in dismissing Anselmo’s post-conviction
habeas petition for failure to state a cognizable claim for relief. This Court has
long held that there is no due process liberty interest in the granting of parole in
Nevada. Severance v. Armstrong, 96 Nev. 836, 837, 620 P.2d 369, 369 (1980).
The case identified in this Court’s order for briefing, In re Lawrence, 190 P.3d 535

(Cal. 2008), does not change that fact because the holding in Lawrence is premised
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on mandatory language in the California statutes that does not exist in Nevada, and
this Court has already held—after Lawrence—that there is no due process liberty
interest in parole release in this state. See State ex rel. Bd. of Parole Com’rs v.
Morrow, 127 Nev. 265,  ,255P.3d 224,227 (2011).

The district court’s decision was also correct because even if the Nevada
statutes created a due process liberty interest in parole, the merits of a parole
decision would still not be subject to review under the federal constitution. See
Swarthout v. Cooke, 562 U.S. 216, 220-21 (2011). Because Anselmo raised
federal constitutional challenges to the Parole Board’s decision to deny parole,
rather than any alleged procedural improprieties under state law, he failed to state a
cognizable claim for relief.

Moreover, the district court correctly held that a post-conviction habeas
corpus petition was not the appropriate remedy to challenge the denial of parole
release. See NRS 34.720. Anselmo’s argument—raised for the first time on
appeal—that Parole Board decisions should be subject to some form of judicial
review to ensure consideration of the statutorily mandated factors completely
misses the mark. To the extent that Nevada law permits the review of a denial of
parole, Anselmo should have sought such review by way of a petition for a writ of

mandamus.
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Finally, the district court below made an alternative ruling on the merits of
Anselmo’s claims. ROA 56. His claims based on the Eighth Amendment and the
Double Jeopardy Clause were facially meritless, and his unsupported accusations
that the Parole Board’s decision was the result of “psychopathic, insane type hate,”
ROA 4; see ROA 48, did not set forth a meritorious due process claim. Thus, even
if this Court somehow concludes that Anselmo presented a cognizable claim for
habeas relief in the district court, the district court’s merits determination should be
affirmed.

To the extent that Anselmo raises new grounds for relief in this appeal, those
grounds are waived and this Court need not address them. Furthermore, his new
claims lack merit.

IV. ARGUMENT

A.  Standards of Review
When this Court reviews the disposition of a post-conviction habeas petition, it
grants deference to the lower court’s factual findings, but reviews its legal

conclusions de novo. See Rippo v. State, 132 Nev. , 368 P.3d 729, 735

(2016). The district court’s resolution of questions of statutory interpretation, like all

questions of law, are likewise subject to de novo review. See Davis v. Beling, 128

Nev. , ,278P.3d 501,510 (2012).
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B. The District Court Correctly Dismissed Anselmo’s Petition for
Failure to State a Cognizable Claim for Habeas Relief.

The question that the parties have been asked to address in this appeal is
“whether the district court erred in dismissing Michael P. Anselmo’s petition for
failure to state a cognizable claim in light of the California Supreme Court decision
in In re Lawrence, 190 P.3d 535 (Cal. 2008).” The answer is no. In his post-
conviction petition for a writ of habeas corpus, Anselmo raised three claims
asserting that the Parole Board’s most recent denial of parole had violated his
rights under the United States Constitution. ROA 4-6. His claims were not
cognizable because the Nevada statutes do not create a due process liberty interest
in parole, and therefore Nevada prisoners do not have any protectable rights under
the U.S. Constitution in the context of parole release proceedings. In re Lawrence
does not alter that fact.

1. Nevada Prisoners Do Not Have a Due Process Liberty
Interest In Parole Release.

More than three decades ago this Court was presented with a claim from a
Nevada prisoner that the denial of his parole application violated the due process of
law. See Severance v. Armstrong, 96 Nev. 836, 837, 620 P.2d 369, 369 (1980).
This Court unequivocally held that, because the Nevada statutes were not phrased
in a way “that created a real expectation of...parole,” Nevada prisoners do not have

“a constitutionally protected liberty interest sufficient to invoke due process.” Id.
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at 839, 620 P.2d at 370; see also Greenholtz v. Nebraska Penal Inmates, 442 U.S.
1, 7 (1979). Since that time, this Court has repeatedly affirmed the holding of
Severance. State ex rel. Bd. of Parole Com’rs v. Morrow, 127 Nev. 265,  , 255
P.3d 224, 227 (2011); Niergarth v. Warden, 105 Nev. 26, 28, 768 P.2d 882, 883
(1989); Weakland v. Bd. of Parole Comm’rs, 100 Nev. 218, 220, 687 P.2d 1158,
1160 (1984).

The reasoning behind this line of cases is straightforward: the United States
Supreme Court has held that a convict does not have a protectable liberty interest
in parole release unless it is created by a state statute, and the determinative factor
in deciding whether a state statute creates such an interest is the wording of the
statute itself. Severance, 96 Nev. at 839, 620 P.2d at 370; see Greenholtz, 442 U.S.
at 11-12. The Nevada Legislature has expressly decreed that:

[T]he release or continuation of a person on parole or probation is an

act of grace of the State. No person has a right to parole or probation,

or to be placed in residential confinement, and it is not intended that

the establishment of standards relating thereto create any such right or

interest in liberty or property or establish a basis for any cause of

action against the State, its political subdivisions, agencies, boards,
commissions, departments, officers or employees.
Nev. Rev. Stat. (NRS) § 213.10705." In addition, NRS 213.1099 makes it clear

that the Parole Board’s decision whether to release a prisoner on parole is

discretionary. That statute states that, subject to specific limitations “the Board

' The relevant statutes and codes have been provided in the addendum to
Anselmo’s opening brief.
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may release on parole a prisoner who is otherwise eligible.” NRS 213.1099(1)
(emphasis added). Because the Nevada parole statutes are discretionary and do not
mandate parole release under any circumstances,” this Court has correctly held that
Nevada’s parole statutes do not create a “legitimate expectation of parole release.”
Severance, 96 Nev. at 839, 620 P.2d at 370; see also Greenholtz, 442 U.S. at 11
(reviewing claim that Nebraska statutes created “a protectible expectation of
parole”). And because the Nevada statutes do not create a due process liberty
interest in parole, the federal constitution does not provide a basis to challenge the
actions of the Parole Board. Morrow, 127 Nev. at 270-72, 255 P.3d at 227-28.

The district court did not err in dismissing Anselmo’s claims because it was
obligated to follow controlling Nevada authority. This Court is likewise
constrained by the doctrine of stare decisis, and should refrain from altering

299

Nevada law unless there are “‘compelling reasons for so doing” Armento-Carpio
v. State, 129 Nev. __,  , 306 P.3d 395, 398 (2013) (quoting Miller v. Burk, 124
Nev. 579, 597, 199 P.3d 1112, 1124 (2008)). As explained in the next section, the

California Supreme Court decision in Lawrence is not a compelling reason to

change Nevada law.

® There is one exception for inmates who are one year away from expiring
their final maximum sentence. See NRS 213.1215(1). This particular statute does
not apply to Anselmo because he is serving a life sentence.

7
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2. The California’s Supreme Court’s Decision in In re
Lawrence is Plainly Distinguishable.

The decision of the California Supreme Court in In re Lawrence, 190 P.3d
535 (Cal. 2008), does not alter the analysis above in any respect. California
prisoners have a due process liberty interest in parole release because the
California statutes provide that they must be released on parole absent specific
findings that would preclude their release. Lawrence, 190 P.3d at 546-47; see Cal.
Penal Code § 3041(b)(1) (“The panel or the board, sitting en banc, shall grant
parole to an inmate unless....” (emphasis added)). The California Supreme Court
explicitly stated that it was the wording of the California statutes that granted the
expectation of parole release to California applicants for parole. /d. at 547. And it
is only because California prisoners have an expectation of release, and thus a
recognizable due process liberty interest, that the courts in California are
authorized to review parole decisions. Id. at 548.

Lawrence does not change the law in Nevada. In fact, almost three years
after Lawrence was decided, this Court reaffirmed that there is no due process
liberty interest in parole in this state. Morrow, 127 Nev. at 270-72, 255 P.3d at
227-28. Lawrence is plainly distinguishable based on the differences in wording
between the Nevada and California statutes. The Ninth Circuit Court of Appeals,
which reviews habeas petitions from both California and Nevada, has recognized

that Nevada’s statutory scheme does not create a due process liberty interest.
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Moor v. Palmer, 603 F.3d 658, 661-62 (9th Cir. 2010). The district court did not
err by following controlling Nevada precedent rather than a plainly distinguishable
case from another state.

3. Anselmo Failed to State a Cognizable Claim for Habeas
Relief.

As explained above, because there is no due process liberty interest in parole
release in Nevada, Anselmo does not have a cause of action to challenge the denial
of parole. Greenholtz, 442 U.S. at 7, Morrow, 127 Nev. at __, 255 P.3d at 227;
Niergarth, 105 Nev. at 28, 768 P.2d at 883; Weakland, 100 Nev. at 220, 687 P.2d
at 1160; Severance, 96 Nev. at 837, 620 P.2d at 369. But even if we assume,
arguendo, that there was a due process liberty interest in parole in Nevada,
Anselmo would still have failed to state a cognizable claim for relief. That is
because (1) his claims were all based upon the U.S. Constitution, and (2) his claims
challenged the result of the proceeding, rather than the process. See ROA 3-7.

When a state statute creates an expectation of release on parole, and
therefore a due process liberty interest, the courts in that state can review parole
decisions by the executive branch to ensure conformity with state law. However,
whatever claims a prisoner might have remain purely matters of state law.
Swarthout v. Cooke, 562 U.S. 216, 220 (2011) (“Whatever liberty interest exists is,
of course, a state interest” (emphasis in original)). The only federal constitutional

right that results is the right to minimal due process. Id. at 220-21; see Greenholtz,
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442 U.S. at 16 (“The Nebraska procedure affords an opportunity to be heard, and
when parole is denied it informs the inmate in what respects he falls short of
qualifying for parole; this affords the process that is due under these circumstances.
The Constitution does not require more.”). The federal constitution never requires
any particular decision to grant or deny parole. Swarthout, 562 U.S. at 221.
Anselmo claimed in his petition that his rights under the U.S. Constitution
were violated by the denial of parole. ROA 3-7. This is not a cognizable claim. In
the context of parole release, the most that one can claim under the U.S.
Constitution is that there was a denial of basic procedural due process such as, for
example, a situation in which the parole applicant was not afforded a hearing or
was not informed of the reasons for the denial of parole. See Swarthout, 562 U.S.
at 220-21. Anselmo made no such claims. See ROA at 3-7. Nor did Anselmo cite
any state law when he presented his claims to the district court; his state-law
claims are presented for the first time on appeal. Compare ROA 3-7 and 47-49
with Opening Brief (OB) at 7-16, 37-46, and 60-68. Therefore, no matter whether
or not there is a due process liberty interest in parole in Nevada, Anselmo failed to
state a claim upon which relief could be granted and the district court properly

dismissed his petition.
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C. Anselmo’s Petition Was Also Subject to Dismissal Because His
Claims Were Qutside the Scope of the Habeas Corpus Statutes.

In addition to the fact that Anselmo failed to state a cognizable claim for relief,
the district court also properly dismissed the petition because Anselmo’s claims were
outside the scope of a post-conviction habeas corpus petition. ROA 56. Anselmo
was convicted of murder in 1972, ROA 25, and his claims challenged the denial of
parole on his sentence for that crime. ROA 3-7. Post-conviction habeas petitions
are limited to (1) requests for relief from a judgment of conviction or sentence and
(2) challenges to the computation of time that a petitioner has served. NRS 34.720.
Anselmo asserted on the face of his petition that it was a challenge to his period of
incarceration. ROA 1. It was not; it was a challenge to the denial of parole. ROA 1-
8. His claims were outside the scope of the post-conviction habeas corpus statutes.

To the extent that the Nevada statutes still provide for a “general” habeas
corpus petition, that category is limited to claims that a person is unlawfully
“committed, detained, confined, or restrained of his or her liberty.” NRS 34.360.
Anselmo did not specify that his petition was filed pursuant to NRS 34.360. ROA 1.
Furthermore, Anselmo is serving a life sentence for first-degree murder and two
sentences for escape, the validity of which he did not dispute in his petition. ROA
25-30, 3-7. His challenge to the denial of parole did not implicate any liberty

interest. Morrow, 127 Nev. at 270-72, 255 P.3d at 227-28. Therefore, even if his
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petition was construed as having been filed pursuant to NRS 34.360, his claims were
outside the scope of such a petition.

Anselmo argues in his opening brief that there must be some form of judicial
review of Parole Board decisions to ensure that the Board applies the standards
mandated by the Nevada legislature, as well as the standards it establishes for itself.
OB 37-46; see also NRS 213.1099(2); NRS 213.10885. The Nevada Legislature has
expressly stated that its creation of standards relating to parole was not intended to
establish a basis for any cause of action. NRS 213.10705. But even if this Court
concludes that some form of judicial review is appropriate, Anselmo’s arguments
would not justify relief in this case because Anselmo did not seek judicial review in
an appropriate manner. Instead, he elected to file constitutional claims in a post-
conviction petition for a writ of habeas corpus. ROA 1-8. Those claims, and his
petition, were properly dismissed.

This Court’s most recent opinion addressing claims similar to Anselmo’s
addressed (and denied) them in the context of a mandamus petition and a civil
lawsuit. See Morrow, 127 Nev. at 268-29, 255 P.3d at 225-26. To the extent that
Nevada law creates a duty on the part of the Parole Board to consider certain factors
when rendering a parole decision, see, e.g., NRS 213.1099(2), a petition for a writ of
mandamus filed in a district court is an adequate remedy to compel consideration of

those factors. See NRS 34.160. However, the scope of such a petition would be
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limited. Because the ultimate decision to grant or deny parole is discretionary, see
NRS 213.1099(1), mandamus will not lie to challenge the Parole Board’s decision to
grant or deny parole. It will only serve as a state-law remedy to compel
consideration of the factors mandated by Nevada law.

Anselmo’s argument that the Parole Board’s compliance with Nevada law
should be subject to judicial review only serves to highlight the fact that his habeas
petition was an inappropriate vehicle for his claims. He fails to show that the district
court erred by dismissing the non-cognizable federal constitutional claims that he
raised in a post-conviction habeas petition.

D. The Claims In Anselmo’s Petition Were Facially Meritless.

Even if Anselmo’s petition raised cognizable habeas claims, the district court’s
decision should nevertheless be affirmed on its ruling that Anselmo’s claims lacked
merit. ROA 56 (“To the extent that any of Petitioner’s claims are cognizable in a
petition for a writ of habeas corpus, the Court finds that they are patently without
merit.”). The district court’s ruling was correct.

The first claim in Anselmo’s petition was that the Parole Board’s denial of
parole violated the Eighth Amendment prohibition on cruel and unusual punishment.
ROA 4-5. This claim is facially meritless. Because a sentence of life in prison is not

disproportionate to the crime of first-degree murder, requiring Anselmo to serve his

13

170



sentence in prison rather than on parole does not violate the Eighth Amendment. See
Harmelin v. Michigan, 501 U.S. 957, 1001 (1991) (Kennedy, J., concurring).

Anselmo’s second claim was that the denial of parole violated his 11th and
14th Amendment rights to equal protection and due process. ROA 5. Specifically,
Anselmo argued that the Parole Board’s reliance on an unchanging factor in its
parole analysis violated his federal constitutional rights. Id. (citing Biggs v. Terhune,
334 F.3d 910, 916 (9th Cir. 2003), overruled by Hayward v. Marshall, 603 F.3d 546,
555 (9th Cir. 2010)). The Ninth Circuit case law upon which Anselmo relied is not
binding in Nevada, and has been overruled. Hayward, 603 F.3d at 555. As
explained above, there are no protectable federal constitutional rights in the context
of parole release hearings in Nevada. Supra, § IV(B)(1). Even if there were, they
would only be minimal procedural due process rights. Supra, § IV(B)(3).
Anselmo’s claim did not allege any specific violation of procedural due process; it
argued that the repeated denial of parole was itself a violation of due process. ROA
5. This claim was facially meritless.

Finally, Anselmo presented a cursory claim that the repeated denial of parole
was a violation of the Double Jeopardy Clause because it amounted to “resentenc[ing

29

him] to the death penalty.” ROA 6. This claim was facially meritless. He has not
been sentenced to death in any manner whatsoever, and the denial of parole simply

means he will remain in custody until his next parole hearing.

14

171



Even if Anselmo’s claims were cognizable in a habeas petition, they were
properly denied because they lacked merit.

E. Anselmo’s New Claims Do Not Merit Relief.

In his opening brief, Anselmo raises several arguments for the first time on
appeal. First, he contends that the decision to deny parole must be reversed because
the Parole Board failed to adhere to its own criteria for making parole determinations.
OB 43-47. He also argues that the Parole Board’s consideration of the severity of his
crime in making its parole decision amounts to a permanent denial of parole
eligibility. /d. And finally, he contends that a substantive comparison between the
Parole Board’s decision in his case and the California Supreme Court’s application of
its parole standards to Sandra Lawrence in the Lawrence opinion demonstrate that he
should have been released on parole. Id. at 47-68. His arguments are not a valid
basis for relief because (1) they were not presented in the district court below, (2)
they put the cart before the horse because they are premised on the demonstrably
erroneous assumption that he has a protectable due process liberty interest, and (3)
they lack merit.

1. Anselmo Failed to Raise His Claims in the District Court.

The arguments listed above were not presented to the district court. See ROA

1-8. Claims that are not raised in the district court should be deemed waived, and

this Court generally declines to consider them. State Dep’t of Taxation v. Masco
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Builder, 129 Nev. __ , 312 P.3d 475, 479 (2013); Britz v. Consolidated Casinos
Corp., 87 Nev. 441, 446-47,488 P.2d 911, 915 (1971) (“A point not urged in the trial
court, unless it goes to the jurisdiction of that court, is deemed to have been waived
and will not be considered on appeal.”’). Anselmo’s new claims should not be
considered by this Court.

2. Review of the Parole Board’s Actions Is Not Appropriate
Absent a Protectable Liberty Interest.

Anselmo spends much of his brief arguing that he is entitled to the same
considerations that were afforded to Sandra Lawrence by the California Supreme
Court in the Lawrence case. OB 47-68. His arguments are premature because
Lawrence was premised upon the holding that the California statutes created a
protectable due process liberty interest in parole release. Lawrence, 190 P.3d at 547.
Until this Court concludes that Anselmo has the same due process liberty interest in
parole release that Lawrence had, he is not entitled to assert the same rights. Even if
this Court changes the law in Nevada and concludes that the district court’s dismissal
of Anselmo’s petition was erroneous, the appropriate remedy would be a remand to
the district court to reconsider the merits of Anselmo’s claims in light of the change
in the law. This Court has no reason to consider the merits of Anselmo’s new claims

in the first instance.
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3. Anselmo’s New Claims Lack Merit.

In addition to the fact that Anselmo’s claims have been waived and their very
presentation is premised upon erroneous assumptions about the law, they also lack
merit. Respondents do not wish to belabor the point because, to the extent that they
are valid claims, they should be considered in the district court in the first instance.
But a few examples are illustrative.

a. The Parole Board Has Not Ruled Anselmo Ineligible
For Parole.

First, citing a series of South Carolina cases, Anselmo argues in his opening
brief that the Parole Board’s denial of parole was a de facto finding that he is not
even eligible for parole. OB 44-46 (citing Cooper v. S.C. Dep’t of Prob., Parole &
Pardons Servs., 661 S.E.2d 106 (S.C. 2008), Sullivan v. S.C. Dep’t of Corr., 586
S.E.2d 124, 127 (S.C. 2003), and Furtick v. S.C. Dep’t of Prob., Parole & Pardons
Servs., 576 S.E.2d 146 (S.C. 2003)). His argument is frivolous. The South Carolina
case law upon which he relies is not relevant because it involves the application of
specific provisions of South Carolina law that do not exist in Nevada. See Sullivan,
586 S.E.2d at 124 n.4; Furtick, 576 S.E.2d at 149. Prior to holding any parole
hearing, South Carolina law requires its parole department to determine whether a
particular offender is eligible for parole before he can ‘“gain access to the parole
board.” Furtick, 576 S.E.2d at 149; S.C. Code Ann. § 24-21-640 (2010). The South

Carolina courts have held that this determination involves a liberty interest and that
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minimal due process protections are required. Furtick, 576 S.E.2d at 149. Nevada
law does not require such a determination and the Nevada Courts have expressly
rejected the notion that a liberty interest is implicated by Nevada’s statutes. Morrow,
127 Nev. at 270-72, 255 P.3d at 227-28.

Moreover, Anselmo’s reliance on these cases is premised on a
misrepresentation of the facts. He incorrectly asserts that the parole board relied on
only two aggravating factors when it denied his parole on November 17, 2014. OB
43 n.15. In another section, Anselmo asserts that the Parole Board “relied solely” on
his murder conviction. OB 63. These statements are false. The Parole Board listed
three aggravating factors: (1) the impact of Anselmo’s crime on the victims and/or
the community (the original crime), (2) the fact that he had committed multiple
crimes while incarcerated, on bail, on escape status, or while under parole or
probation supervision (on probation when he committed the original murder plus two
additional escape convictions), and (3) the fact that his crimes had grown
increasingly more serious (his criminal history began with property crimes but
moved to first-degree murder). ROA 46.

Anselmo also incorrectly argues that the Board’s reliance on factors that
cannot change over time, like the facts of his crime, amount to a finding of parole
ineligibility. OB 45. His argument ignores the obvious fact that his criminal history

is only a part of the determination. The Board considers mitigating factors as well,
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which Anselmo can change. In the most recent hearing, it considered four of them.
ROA 46. The misleading nature of his argument is demonstrated by the fact that
although his criminal history has not changed, the record reflects shifting opinions on
the propriety of a parole release among the members of the Parole Board. Compare
ROA 45 (4-3 vote to deny parole in 2014) with ROA 42 (unanimous vote to deny
parole in 2012). For example, Parole Commissioner Ed Gray voted to deny parole in
2012, but voted to grant parole in 2014. Id. Anselmo’s frustration that he has been
denied parole multiple times is perhaps understandable, but it does not justify the
unsupported allegation that the Parole Board’s past decisions amount to a de facto
ruling that he is permanently ineligible for parole. That assertion is just unproductive
hyperbole.
b. The Parole Board’s Standards Are Not Mandatory.

As a second example, Anselmo claims that the Parole Board “failed to adhere
to its own guidelines.” OB 43-44. However, his arguments are misleading because
(1) the “guidelines” that he refers to are part of a document on the Parole Board
website providing the public with definitions for certain terms, and not an officially
adopted standard, and (2) he conveniently omits the fact that the relevant provisions
of the Nevada Administrative Code (NAC) expressly state that the Parole Board has

an unrestricted right to deviate from its standards.
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The guideline that Anselmo hangs his hat on is the definition for the
aggravating factor “Nature of criminal record is increasingly more serious.” OB 43-
44; See NAC 213.518(2)(k); Nevada Parole Guidelines, Aggravating and Mitigating
Factors Definitions.” The document in question suggests that this specific
aggravating factor should not be applied to persons seeking parole from a murder
conviction because they have already committed “the most serious of crimes.” Id.
Whether or not one agrees with the stated definition of the aggravating circumstance
is irrelevant, because the application of the Parole Board standards is permissive, and
not mandatory. NAC 213.560(1) (“The standards contained in NAC 213.512 to
213.518, inclusive, and 213.550 may be considered by the Board in determining
whether to grant, deny, continue, or revoke parole.” (emphasis added)). The same
section provides that “nothing contained in these sections shall be construed to
restrict the authority of the Board.” NAC 213.560(1). The Administrative Code also
provides that the Parole Board may deviate from its standards based upon any factor
“the Board deems relevant to the determination of whether to grant, deny, continue,
or revoke parole.” NAC 213.560(2).

Even if the Parole Board misapplied one of its standards, that error does not

violate a requirement of Nevada law, nor create a cause of action under the laws of

’Available  at  http:/parole.nv.gov/Information/Forms Pages/Guideline
Relaed Forms/Nevada Parole Guidelines - Aggravating and Mitigating Factors
Definitions/.
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this state. NRS 213.10705. The Parole Board adopts its own standards, and has the
power to change them. NRS 213.10885. It is notable that on one hand Anselmo
complains that the Parole Board misapplied an aggravating factor that was created by
the Parole Board itself and was not mandated by the Legislature, while on the other
hand contending that the Parole Board should not consider aggravating factors that
the Legislature specifically mandated by statute.  See OB 60-68; NRS
213.10885(2)(a) and (b) (mandating that the Parole Board consider the severity of the
crime committed and the person’s criminal history).

Respondents have set forth a plethora of reasons why the district court did not
err in dismissing Anselmo’s petition. But even if this Court ultimately decides that
Anselmo can properly raise the claims that he has presented on appeal, those claims
lack merit.

V. CONCLUSION

It is well-established law that in the State of Nevada a prisoner does not have a
due process liberty interest in release on parole. Therefore, the district court below
correctly dismissed the federal constitutional claims in Anselmo’s post-conviction
habeas petition for failure to state a claim upon which relief can be granted, and its
order should be affirmed. To the extent that Anselmo has any state-law right to

challenge the decision of the Nevada Board of Parole Commissioners to deny his
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release on parole, he failed to seek relief in an appropriate manner and his claims are

ultimately without merit. No relief is warranted in this case.

RESPECTFULLY SUBMITTED this 20th day of July, 2016.
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201 SOUTH CARSON STREET
CARSON CITY, NEVADA 89701-4702
(775) 684-1600

MICHAEL P. ANSELMO, Supreme Court No. 67619
Appellant District Court Case No. 14EW00029
VS.

CONNIE BISBEE, CHAIRMAN; SUSAN
JACKSON; TONY CORDA; ADAM ENDEL,
COMMISSIONERS; AND THE STATE OF
NEVADA BOARD OF PAROLE,
Respondents.

NOTICE OF ORAL ARGUMENT SETTING

DATE: December 29, 2016

TO: Brownstein Hyatt Farber Schreck, LLP/Las Vegas \ Kirk B. Lenhard
Attorney General/Carson City \ Adam Paul Laxalt, Attorney General, Daniel M.
Roche

Pursuant to NRAP 34, the above-referenced matter is set for oral argument as follows:
Date: March 16, 2017
Time: 9:30 AM*
Length: 30 minutes

Location:  Reed High School
1350 Baring Blvd.
Sparks, NV 89434

BEFORE: Northern Panel 17
Justices Hardesty, Parraguirre, Stiglich

*Start time for argument may be subject to adjustment to coincide with school

schedule.

16-40483
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Notification List
Electronic
Attorney General/Carson City \ Daniel M. Roche
Attorney General/Carson City \ Adam Paul Laxalt, Attorney General
Brownstein Hyatt Farber Schreck, LLP/Las Vegas \ Kirk B. Lenhard
Anne R. Traum
Legal Aid Center of Southern Nevada, Inc. \ Barbara E. Buckley
Snell & Wilmer, LLP/Las Vegas \ Kelly H. Dove

16-40483
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IN THE SUPREME COURT OF THE STATE OF NEVADA

MICHAEL P. ANSELMO, No. 67619
Appellant, 7

VS. - : x%
CONNIE BISBEE, CHAIRMAN; SUSAN | F E gm E gﬁ

JUN 29 207

JACKSON; TONY CORDA; ADAM
ENDEL, COMMISSIONERS; AND THE
STATE OF NEVADA BOARD OF
PAROLE,

Respondents.

ORDER

This is an appeal from a district court order dismissing a pro
se postconviction petition for a writ of habeas corpus. In its order of
dismissal, the district court concluded that appellant Michael Anselmo
primarily challenged the denial of parole, and that such a claim is not
cognizable in a postconviction petition for a writ of habeas corpus.

Generally, this was a correct legal conclusion, as parole is an
act of grace in Nevada, and no cause of action exists when parole is denied.
See NRS 213.10705; Weakland v. Bd. of Parole Comm’rs, 100 Nev. 218,
920, 678 P.2d 1158, 1160 (1984). Further, these claims are not cognizable
in a petition for a writ of habeas corpus because Anselmo is confined
pursuant to a valid judgment conviction, and his claims related to parole
do not demonstrate unlawful confinement. See NRS 34.360.

Anselmo filed a timely notice of appeal. This court entered an
order referring Anselmo for the appointment of pro bono counsel. Anselmo
v. Bisbee, Docket No. 67619 (Order Regarding Pro Bono Counsel,
November 24, 2015). This court specifically requested briefing regarding
the California case of In re Lawrence, 190 P.3d 535 (Cal. 2008).
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Pro bono counsel filed an opening brief and, in addition to
Anselmo’s claims related to Lawrence, counsel also argued that Anselmo
was entitled to a new parole hearing on the basis that the Parole Board
violated its own internal guidelines in assessing Anselmo’s suitability for
parole. This claim was not raised in the district court. Further, for the
reasons discussed above, this claim and any claims related to Lawrence
would be more properly raised in a petition for a writ of mandamus, rather
than a petition for a writ of habeas corpus. See NRS 34.160; NRS 34.170
(noting that extraordinary relief may be available where there is no “plain,
speedy and adequate remedy in the ordinary course of law”); NRS 34.360;
Int’l Game Tech., Inc. v. Second Judicial Dist. Court, 124 Nev. 193, 197,
179 P.3d 556, 558 (2008) (“A writ of mandamus is available to compel the
performance of an act that the law requires . . . or to control an arbitrary
or capricious exercise of discretion.”).

Therefore, given the late appointment of counsel, as well as
the unique procedural posture of this case, and the nature of the relief
requested, we direct the clerk of this court to convert Anselmo’s appeal
into an original petition for a writ of mandamus. Because the Parole
Board is a named party to this appeal, no further service of the petition is

required. NRS 34.200.

It is so ORDERED.
=S(A~ LQan;‘ - B

J.
Parraguirre
W o J
Staglich
2
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cc: Hon. James Todd Russell, District Judge
Brownstein Hyatt Farber Schreck, LLP/Las Vegas
Attorney General/Carson City
Carson City Clerk
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MICHAEL P. ANSELMO,

Petitioner,

vs.

CONNIE BISBEE, CHAIRMAN; SUSAN
JACKSON, TONY CORDA, ADAM
ENDEL, COMMISSIONERS; AND THE
STATE OF NEVADA BOARD OF
PAROLE,

Real Parties in Interest.

133 Nev,, Advance Opinion 45
IN THE SUPREME COURT OF THE STATE OF NEVADA

inapplicable aggravating factor.

Petition granted.

A. Ellig, Las Vegas,
for Petitioner.

City,

for Real Parties in Interest.

Original petition for extraordinary relief requesting the Parole

Board to reconsider its decision to deny parole partially based on an

Brownstein Hyatt Farber Schreck, LLP, and Kirk B. Lenhard and Emily

Adam Paul Laxalt, Attorney General, Jeffrey M. Conner, Assistant
Solicitor General, and Daniel M. Roche, Deputy Attorney General, Carson

No. 67619
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OPINION
By the Court, STIGLICH, J.:

Generally, an inmate does not have any protectable due
process or liberty interest in release on parole, unless that right is created
by state statute. Given the clear discretionary language of Nevada’'s
parole statute, this court has consistently held that Nevada inmates have
no protectable liberty interest in release on parole. Accordingly, this court
will not disturb a determination of the Nevada Parole Board (Board) to
deny parole for any reason authorized by regulation or statute.

Nonetheless, eligible Nevada inmates do have a statutory
right to be considered for parole by the Board. When the Board clearly
misapplies its own internal guidelines in assessing whether to grant
parole, this court cannot say that the inmate received the consideration to
which they are statutorily entitled. Therefore, under the limited
circumstances presented in this case, we conclude that a new parole
hearing is warranted. ,

FACTS AND PROCEDURAL HISTORY

In 1972, appellant Michael P. Anselmo was convicted of
murder and sentenced to life in prison without the possibility of parole.
He sustained subsequent convictions for escape in 1976 and 1977, and was
sentenced to a consecutive ten years for each conviction.

For the next twenty years, Anselmo largely became a model
prisoner. In 2006, the Pardons Board commuted his sentences to life with
the possibility of parole after five years, with one concurrent ten-year
sentence, and one consecutive ten-year sentence,

Between 2006 and 2012, Anselmo appeared before the Parole

Board on three separate occasions. Each time, the Board denied parole,
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primarily citing to the seriousness of Anselmo’s underlying offense and/or
the impact of his offense on the vietim.

Anselmo appearéd before the Parole Board for the hearing at
issue on November 17, 2014, Pursuant to the standards promulgated in
the Nevada Administrative Code, the Board completed a Parole Risk
Assessment, which assigned Anselmo’s offense a “severity level” of
“[hlighest,” and Anselmo a “[r]isk [s]core” of “[lJow,” indicating that the
Board should consider certain aggravating and mitigating factors in
determining whether parole was appropriate.

As mitigating factors, the Board noted that Anselmo had not
committed a disciplinary infraction since 2007, had community or family
support, would be paroled to his pending escape sentence, and had
participated in extensive educational programming. As aggravating
factors, the Board noted the impact on the victim and/or community, that
Anselmo had sustained two convictions for escape while incarcerated, and
that the “[n]ature of criminal record is increasingly more serious: Previous
offenses are property crimes.”

The three hearing members who conducted the parole hearing
recommended granting parole. That recommendation was not, however,
ratified by a majority of the Board, as the remaining four Board members
voted to deny parole. The Board’s written decision indicated that the
“[n]ature of criminal record is increasingly more serious” and the “[i]lmpact
on victim(s) and/or community.” Anselmo filed a request for
reconsideration with the Board, which was denied.

Anselmo now argues that he is entitled to a new parole
hearing because (1) the Board’s denial of parole based on certain

immutable characteristics, such as the seriousness of the underlying
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offense, violates the Due Process Clause; and (2) the Board failed to follow
its own internal guidelines in assessing the applicable aggravating and
mitigating factors.

DISCUSSION
Standard of review

“A writ of mandamus is available to compel the performance
of an act that the law requires . . . or to control an arbitrary or capricious
exercise of discretion.” Intl Game Tech., Inc. v. Second Judicial Dist.
Court, 124 Nev. 193, 197, 179 P.3d 556, 558 (2008); see NRS 34.160. “An
arbitrary or capricious exercise of discretion is one founded on prejudice or
preference rather than on reason, or contrary to the evidence or
established rules of law.”  State v. Eighth Judicial- Dist. Court
{Armstrong), 127 Nev. 927, 931-32, 267 P.3d 777, 780 (2011) (citation
omitted) (internal quotation marks omitted). “[Wlhere there is [no} plain,
speedy and adequate remedy in the ordinary course of law,” extraordinary
relief may be available. NRS 34.170; Smith v. Eighth Judicial Dist. Court,
107 Nev. 674, 677, 818 P.2d 849, 851 (1991).

In this case, there is no applicable statutory vehicle through
which Anselmo may challenge the Board’s actions. Accordingly, we
consider whether the actions of the Board were contrary to the established
rules of law, warranting the issuance of a writ of mandamus.

The Board may deny parole for any reason authorized by statute

When an inmate becomes eligible for parole, “the [Parole]
Board shall consider and may authorize the release of the prisoner on
parole.” NRS 213.140(1). Despite this guarantee that an eligible inmate
will be considered for parole, “the release. .. of a person on parole...is
an act of grace of the State. No person has a right to parole....” NRS
213.10705.

4
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The United States Supreme Court has determined that an
inmate does not have any protectable due process or liberty interest in
release on parole, unless that right is created by state statute. Greenholtz
v. Inmates of Neb. Penal & Corr. Complex, 442 U.S. 1, 7 (1979). This court
has consistently held that given its discretionary language, Nevada’s
parole statute creates no “protectable liberty interest sufficient to invoke
the Due Process Clause.” State, Bd. of Parole Comm’rs v. Morrow, 127
Nev. 265, 271, 255 P.3d 224, 228 (2011); see also Weakland v. Bd. of Parole
Comm’rs, 100 Nev. 218, 220, 678 P.2d 1158, 1160 (1984) (holding that
because no due process right to parole exists, the Board is not
constitutionally required to provide any reason for the denial of parole);
Severance v. Armstrong, 96 Nev. 836, 839, 620 P.2d 369, 370 (1980).

Despite this firmly settled law, Anselmo urges this court to
adopt the California approach taken in In re Lawrence, 190 P.3d 535 (Cal.
2008), with respect to the circumstances in which parole may be denied
based on the egregiousness of the underlying offense. Under Lawrence,
parole may be denied based on the egregiousness of the underlying offense
only if the parole board also finds that the inmate continues to pose a
current threat to public safety. Id. at 560. In other words, the court
concluded that “{t]he relevant inquiry for a reviewing court is not merely
whether an inmate’s ¢crime was especially callous, or shockingly vicious or
lethal, but whether the identified facts are probative to the central issue of
current dangerousness.” Id. Accordingly, the California court determined
that where the record was “devoid of any evidence” indicating that the
inmate posed a current threat to public safety, the inmate’s “due process
and statutory rights were violated by the . . . reliance upon the immutable

and unchangeable circumstances of her commitment offense.” Id. at 564.

5
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There is, however, a significant difference between the parole
statutes at issue in Lawrence and those in Nevada that is central to the
decision in I:awrence. Specifically, the California Parole Board “must
grant parole unless it determines that public safety requires a lengthier
period of incarceration for the individual because of the gravity of the
offense underlying the conviction.” Id. at 547 (internal quotation marks
omitted). Based on that language, the. California Supreme Court has
determined that eligible California inmates have a due process right in the
grant of parole, such that a decision to deny parole is subject to judicial
review. See In re Rosenkrantz, 59 P.3d 174, 205 (Cal. 2002). This fact is
central to the conclusion in Lawrence that some evidence must support a
finding of current dangerousness. See 190 P.3d at 560.

In cantrast, as discussed above, the Nevada statutory scheme
does not provide any due process right in the grant of parole. Therefore,
unlike the California courts, this court generally will not review the
evidence supporting a decision of the Board. See Morrow, 127 Nev. at 271-
72, 255 P.3d at 228 (reiterating that no cause of action exists when parole
is. denied). Both NRS 213.1099(2)(c) and NRS 213.10885(2)a) clearly
provide that the Board “shall” consider the seriousness of the underlying
offense in determining whether to grant or deny parole. Given that
Nevada law clearly allows for the denial of parole based on the severity of
the crime committed, it cannot be said that the Board acted contrary to
established law in considering the seriousness of the underlying offense.
As such, the Board’s actions in this respect would not warrant relief in
mandamus. See Armstrong, 127 Nev. at 931-32, 267 P.3d at 780

(explaining that writ of mandamus may issue upon a showing that a state
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agency acted “contrary to the...established rules of law” (internal
quotation marks omitted)).
The Board must follow its internal guidelines

Anselmo also argues that he is entitled to. a new parole
hearing because the Board failed to follow its internal guidelines when it
noted as a reason for denial that the “[n]ature of criminal record is
Increasingly more serious.” This court agrees.

Pursuant to NRS 213.1099(2) and NRS 213.10885(1), the
Board must promulgate detailed standards to determine whether the
release of an inmate on parole is appropriate. These standards are
codified in the Nevada Administrative Code. Under NAC 213.512(1), the
Board must first assign “a severity level” to the erime for which parole is
being considered. The Board must then assign “a risk level” “using a
combination of risk factors that predict recidivism.” NAC 213.514(1)-(2).
Based on these scores, NAC 213.516 provides an assessment regarding
whether to grant parole, deny parole, or consider the other aggravating
and mitigating factors set forth in NAC 213.518.

In this case, the severity level of Anselmo’s crime was rated
“[hlighest,” while his risk level was considered “[lJow.” In these
circumstances, NAC 213.516 indicates that the Board should consider
aggravating and mitigating factors. The Board noted multiple mitigating
factors in Anselmo’s favor, including his favorable disciplinary record, his
participating in programming, family support, and the fact that he would
be paroled to a consecutive sentence. See NAC 213.518(3)(a), (¢), (g), and
(i). As aggravating factors, the Board noted the severe impact of the crime
on the victim, as provided by NAC 213.518(2)(g), and also noted that the
“In]ature of eriminal record is increasingly more serious,” as provided by
NAC 213.518(2)(k).

7
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With respect to the aggravating factor under NAC
213.518(2)k), the internal guidelines for the Division of Parole and

Probation state:

Nature of criminal record is
increasingly more serious.

Indicate this factor if criminal conduct of the
person has escalated over time to include violence
toward victims or others, or the scale of criminal
activity has increased over time. If the person is
now serving a sentence of life, or Murder/Sexual
Assault, don’t use this as the person has already
committed the most serious of crimes. This factor
is used as a possible indicator of more sericus
activity in the future.

Nevada Parole Guidelines Aggravating and Mitigaling Factors
Definitions, http://parole.nv.gov/uploadedFiles/parolenvgov/content/
Information/Aggravating_and_Mitigating Factors_Definitions.pdf  (last
visited March 21, 2017). Based on the plain language of the internal
guidelines, this aggravator should not have been applied to Anselmo.

This court will not review the ultimate decision of the Board to
grant or deny parole, as Anselmo has no liberty interest in release on
parole. Morrow, 127 Nev. at 271-72, 255 P.3d at 228. Nonetheless, NRS
213.140(1) clearly provides that “the Board shall consider” eligible inmates
for parole. Therefore, while Anselmo has no due process right in the grant
of parole itself, Nevada law clearly confers a right to be “considerled]” for
parole.

In evaluating whether the Board’s error impacted Anselmo’s
right to be considered for parocle, we find the Seuth Carolina case of Cooper
v. South Carolina Department of Probation, Parole & Pardon Services, 661
S.E.2d 106 (S.C. 2008), to be instructive. In Cooper, the South Carolina

Supreme Court examined a case in which an inmate argued that the
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South Carolina Parole Board’s failure to consider all statutorily mandated
criteria constituted an impermissible infringement on the inmate’s
statutory right to be reviewed by the Board. Id. at 110.1

While noting that it appeared the Board had denied parole for
entirely permissible reasons, the court observed:

If a Parole Board deviates from or renders its
decision without consideration of the appropriate
criteria, we believe it essentially abrogates an
inmate’s right to parole eligibility and, thus,
infringes on a state-created liberty interest.

Undoubtedly, the Parole Board is the sole
authority with respect to decisions regarding the
grant or denial of parole. However, the
Legislature created this Board to operate within
certain parameters. We do not believe the
Legislature established the Board and mtended
for it to render decisions without any means of
accountability.

Id. at 111. Accordingly, the court determined the inmate was entitled to
relief in the form of a new parole hearing. Id. at 112.

While not factually identical, Cooper indicates that while the
decision to grant or deny parole is not generally reviewable, the Board is
still obligated to act within established parameters. Notably, the error in
this case is not related to the weight or sufficiency of the evidence
underlying any of the criteria relevant to the decision to deny parole.
Rather, the Board’s internal guidelines clearly indicated that the
aggravator set forth in NAC 213.518(2)(k) should not be used in those

1As in Nevada, parole in South Carolina is a privilege, not a right.
Cooper, 661 S.E.2d at 110. However, inmates who are eligible for parole
are entitled by statute to a yearly review by the parole board. S.C. Code
Ann. § 24-21-620 (2007).
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cases where the inmate is serving a life sentence for murder. Notably, the
decision of the Board was extremely close, with the three members voting
to grant parole. Under these limited circumstances, we conclude that the
Board’s consideration of the inapplicable aggravator in NAC 213.518(2)(k)
infringed upon Anselmo’s statutory right to receive proper consideration
for parole. Given the Board’s clear error, we conclude that extraordinary

relief 1s necessary in this instance.

CONCLUSION

Parole is an act of grace in Nevada, and this court will not
disturb a decision to deny parole for any reason authorized by statute.
Nonetheless, eligible Nevada inmates have a statutory right to be
considered for parole by the Board. This court cannot say that an inmate
receives proper consideration when the Board’s decision is based in part
on an inapplicable aggravating factor.

Therefore, we grant Anselmo’s petition for extraordinary
relief, and direct the clerk of this court to issue a writ of mandamus
instructing the Board to vacate its November 17, 2014, denial of parole
and conduct a new parole hearing in which NAC 213.518(2)(k) is not
applied.

M%w ,J

Stiglich

We concur:
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OFFICE OF THE CLERK
EvizABETH A. BrRowN, CLERK
201 SouTtH CARSON STREET, SUITE 201
CARsON CiTy, NEvADA 89701-4702

June 29, 2017

Kirk B. Lenhard

Brownstein Hyatt Farber Schreck, LLP/Las Vegas
100 N. City Pkwy, Ste 1600

Las Vegas, NV 89106-4614

Re: Anselmo (Michael) vs. Bisbee
No. 67619, Dist. Ct. Case No. 14EW00029

Dear Mr. Lenhard:

Enclosed please find the original and one copy of the Writ of Mandamus
and one copy of the opinion for service upon The State of Nevada Board of
Parole. Please return the original writ with proof of service attached
thereto.

Copies of the writ and order are enclosed for your files.

\1/
i -

Rory Wunsch
Deputy Clerk

NW:
Enclosures

cc w/enclosures (writ & order):
Attorney General/Carson City

17-2175]

(NSPO Rev. 9-16) (0) 1603
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IN THE SUPREME COURT OF THE STATE OF NEVADA

MICHAEL P. ANSELMO, No. 67619
Petitioner,

vs.

CONNIE BISBEE, CHAIRMAN; SUSAN
JACKSON; TONY CORDA; ADAM
ENDEL, COMMISSIONERS; AND THE
STATE OF NEVADA BOARD OF
PAROLE,

Real Parties in Interest.

WRIT OF MANDAMUS

TO: The State of Nevada Board of Parole:

WHEREAS, this Court having made and filed its written decision
that a writ of mandamus issue,

NOW, THEREFORE, you are instructed to vacate your November
14, 2014, denial of parole and conduct a new parole hearing in which NAC
213.518(2)(k) is not applied, in the case entitled Michael P. Anselmo vs.
Connie Bisbee, Chairman; Susan Jackson, Tony Corda, Adam Endel,
Commissioners; Nevada Board of Parole, case no. 14EW00029.

WITNESS The Honorables Lidia Stiglich, James W. Hardesty, and
Ron Parraguirre, Associate Justices of the Supreme Court of the State of

Nevada, and attested by my hand and seal this 29th day of June, 2017.

Assistant Clerk )
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IN THE SUPREME COURT OF THE STATE OF NEVADA

* % %

MICHAEL P. ANSELMO, Supreme Court No.: 67619
Appellant,

VS.

CONNIE BISBEE, CHAIRMAN;
SUSAN JACKSON; TONY CORDA;
ADAM ENDEL, COMMISSIONERS;
AND THE STATE OF NEVADA
BOARD OF PAROLE,

Respondents.

RECEIPT OF COPY
RECEIPT OF COPY of (1) the Supreme Court of the State of Nevada's Writ
of Mandamus to the State of Nevada Board of Parole issued on June 29, 2017; and
(2) the Supreme Court of the State of Nevada's Opinion issued on June 29, 2017,
in the above-referenced matter, is hereby acknowledged on this i day of July,
2017.

THE STATE OENEVAD
BOARD OF PA7’0LE _)

BY: \/3 O’%L

UL/

15795112
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THE SUPREME COURT OF THE STATE OF NEVADA

MICHAEL P. ANSELMO,
Petitioner-Appellant,

VS.

Supreme Court No. 67619

District Court Case ﬁlﬁ%ﬂ@%ﬂ?ﬂbﬁl%d
Jul 17 2017 02:31 p.m.

Elizabeth A. Brown
Clerk of Supreme Court

CONNIE BISBEE, CHAIRMAN;
SUSAN JACKSON; TONY CORDA;
ADAM ENDEL, COMMISSIONERS;
AND THE STATE OF NEVADA
BOARD OF PAROLE,

Respondents-Appellees.

PETITION FOR PANEL REHEARING

While this Court’s opinion reverses the lower court’s decision in Anselmo’s
favor, the opinion itself can hardly be considered a victory for either side. Indeed,
it is a Pyrrhic victory for both Anselmo and the Nevada Board of Parole
Commissioners (hereinafter Parole Board).! While Anselmo receives a new
hearing, which he was soon to receive anyway, the Parole Board can deny his
application for the same reason it always has—the severity of his offense—without
any recourse for Anselmo, begging the question of whether this Court’s opinion is

anything more than a disfavored advisory opinion.

1 Even if this Court declines to grant rehearing, it should at least change the
reference to the Division of Parole and Probation to the Board of Parole
Commissioners in the first paragraph of page 8 of the opinion.

1-

Docket 67619 Document 2017-23713
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Meanwhile, Respondents appreciate this Court’s efforts to reaffirm State,
Bd. of Parole Comm’rs v. Morrow, 127 Nev. 265, 255 P.3d 224 (2011), and all the
other cases establishing that there is no liberty interest in parole in Nevada. But
this Court’s attempt to confine its opinion to the facts of this case does not leave
Respondents with much hope that this decision will not trigger a cascade of
handwritten mandamus petitions challenging parole denials from correctional
facilities around the State. For Respondents, this opinion sounds like a bad remix
of this Court’s decision in Stockmeier v. Nev. Dept. of Corr. Psych. Rev. Panel,
122 Nev. 385, 135 P.3d 385 (2006), creating more confusion in the area of parole
release that leads to unnecessary and time-consuming litigation. Morrow, 127
Nev. at 267, 255 P.3d at 225 (“We clarify that Stockmeier . . . does not create due
process rights related to parole release hearings, and as a result of the confusion
stemming from that case, we explicitly adopt and further explain the judicial

function test for determining whether a proceedings is quasi-judicial.”).?

2 Notwithstanding the fact that the relevant statutes and regulations indicate the
Parole Board does not have to follow its guidelines, see infra p. 5-6, Respondents
find little refuge in this Court’s reference to a South Carolina court’s opinion that
suggests the Parole Board can simply avoid problems by following its guidelines.
Anselmo v. Bisbee, 133 Nev. Adv. Op. 45 at 8 (citing Cooper v. South Carolina Dept.
of Probation, Parole & Pardon Services, 661 S.E.2d 106 (S.C. 2008). That
Respondents can “simply” assert a defense that the Parole Board “followed its
guidelines” will not prevent inmates from filing petitions relying on this case.
Respondents will still be left to prepare responses with supporting documentation to
prove up their defense, just as has been the case with this Court’s attempt to narrow
the impact of its unpublished decision in VonSeydwitz v. LeGrand, Case No. 66159,

2
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Finally, and perhaps most importantly, the decision in this case overlooks
the fact that the process of parole review and release is a discretionary executive
function, which places it beyond the purview of this Court’s mandamus powers in
the absence of Anselmo establishing manifest abuse, or arbitrary and capricious
exercise, of discretion. He has not made such a showing. Panel rehearing under
NRAP 40 is warranted.

MEMORANDUM OF POINTS AND AUTHORITIES
l. This Court’s opinion cannot be reconciled with relevant Nevada law.

This Court may reconsider its decisions where it has overlooked a material
question of law. NRAP 40(a)(2). Here, this Court’s decision overlooks multiple
sources of controlling authority that cannot be reconciled with this Court’s opinion.
And those authorities unquestionably demonstrate that this Court’s mandamus
powers do not extend to a discretionary matter like parole review and release.
Panel rehearing is warranted.

111

2015 WL 3936827 (Nev. 2015). Although a footnote in this Court’s order denying
en banc reconsideration in that matter sought to cabin the impact of the Court’s
decision, see Order Denying En Banc Reconsideration, VonSeydewitz, Case No.
66159, at 1 n.1 (Feb. 19, 2916), that footnote has not stopped the filing of perhaps
hundreds of habeas petitions statewide that do not meet the limitations of the
footnote, requiring the Attorney General’s Office to prepare responses to each
petition with supporting documentation to verify their defense that the petitioner’s
conviction does not fall within the parameters of this Court’s footnote, followed by
hours of court time resolving those petitions.

_3-
203



A. This Court’s opinion overlooks the fact that its decision cannot be
reconciled with distinctions between Morrow and Stockmeier.

In Stockmeier, this Court found that Stockmeier had standing to proceed
based on allegations that he was deprived of his rights under the Nevada Open
Meeting Law. Stockmeier, 122 Nev. 385, 392-95, 135 P.3d 220, 225-27 (2006).
In particular, Stockmeier’s ability to state a justiceable claim for relief was based
upon the fact that he was asserting violations of his statutory rights as a “person”
under Nevada Open Meeting Law. Id.

In contrast, this Court’s decision in Morrow acknowledged that the
petitioners in that case had no viable claim because they were not entitled to any
“statutory due process protections,” in a parole review hearing. Morrow, 126 Nev.
265, 267, 255 P.3d 224, 225 (2011) (emphasis added). And this Court then
distinguished Morrow from Stockmeier by acknowledging Stockmeier merely
established that Nevada’s Psychological Review Panel was subject to the Nevada
Open Meeting Law, which afforded Stockmeier protections that could be enforced
by the Courts, whereas the absence of a liberty interest in parole release meant the
petitioners in Morrow had no rights to be enforced. Id. at 272-73, 255 P.3d 228-
29. But this Court now suggests that there are “statutory rights” under the parole
statutes without any explanation as to how to reconcile that conclusion with

Morrow’s holding indicating the contrary.
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B. Even if it can be reconciled with Morrow, this Court’s opinion
overlooks relevant statutory and agency authority.

Even if this Court remains convinced it can reconcile this case with Morrow,
the opinion overlooks relevant statutory and regulatory authority. In particular,
NRS 213.10705 unquestionably establishes that the creation of parole guidelines
does not create any statutory rights. And NRS 213.10885(7)(a) and NAC
213.560(2) establish that the Parole Board is free to depart from its guidelines.

1. This Court’s opinion overlooks NRS 213.10705

Nevada statutory law expressly affirms “that the establishment of standards”
for considering an application for parole does not “create any such right or interest
in liberty or property or establish a basis for a cause of action against the State, its
political subdivisions, agencies, boards, commissions, departments, officers or
employees.” NRS 213.10705 (emphasis added). This Court’s opinion is based
upon the conclusion that the creation of standards for considering parole release
create statutory rights for parole consideration, which is contrary to the express
legislative dictates of NRS 213.10705. This Court’s opinion fails to explain how it
has authority to grant equitable relief where the Legislature has expressly
precluded the availability of relief in any form.

I
111

111

205



2. This Court’s opinion overlooks NRS 213.10885(7)(a) and NAC
213.560(2).

This Court’s opinion indicates that it will not second-guess a Parole Board
decision that is authorized by statute, but the Court then finds that relief is
warranted here because the Parole Board failed to follow its internal guidelines.
The opinion fails to address NRS 213.10885(7)(a) and NAC 213.560(2), which
provide the Parole Board with authority to depart from its guidelines. This Court’s
decision to grant mandamus relief because the Parole Board considered an
“Inapplicable” guideline cannot be squared with the fact that the Parole Board has
express statutory and regulatory authority to depart from its guidelines.

Indeed, NRS 213.10885(7)(a)’s recognition of the Parole Board’s authority
to depart from its guidelines renders this Court’s opinion internally inconsistent.
This Court rejected Anselmo’s contention that the severity of his crime alone
cannot be a basis for denying parole because a denial based on the severity of the
offense is authorized by statute and “this Court will not disturb a decision to deny
parole for any reason authorized by statute.” Anselmo, 133 Nev. Adv. Op. 45 at 1,
4-7. But the statute also recognizes that the Board is authorized to depart from its
guidelines, which means the Board’s consideration of the increasing severity of
Anselmo’s crimes is authorized by statute.

Iy

Iy

206



C. Because parole review and release is a discretionary act of grace
under Nevada law, mandamus is not a proper remedy.?

Mandamus is an extraordinary remedy, and the decision to entertain a
petition lies within the discretion of the court. Hickey v. Eighth Judicial District
Court, 105 Nev. 729, 731, 782 P.2d 1336, 1338 (1989). However, a court may
only issue a writ of mandamus “to compel the performance of an act which the law
especially enjoins as a duty resulting from an office, trust, or station,” or to control
a manifest abuse, or arbitrary and capricious exercise, of discretion. NRS 34.160;
Round Hill Gen. Improvement Dist. v. Newman, 97 Nev. 601, 603-04, 637 P.2d
534, 536 (1981).

To justify the issuance of a writ of mandamus to enforce the performance of
an act by a public officer, the act must be one the performance of which the law
requires as a duty resulting from the office, and there must be an actual omission
on the part of the officer to perform it. Mineral County v. Dep’t of Conserv. &
Natural Res., 117 Nev. 235, 243, 20 P.3d 800 (2001); Brewery Arts Center v. State
Bd. Of Examiners, 108 Nev. 1050, 1054, 843 P.2d 369 (1992); Ex rel. Blake v.
County Comm’rs, 48 Nev. 299, 231 P. 384 (1924). An actual default or omission

of duty is just as essential of a prerequisite to the issuance of a writ of mandamus

3 Unlike issues regarding the Parole Board’s discretion to depart from its
guidelines, Respondents are left to address the availability of mandamus relief here in
the first instance because Anselmo did not seek mandamus relief in this Court or the
district court. Rather, this Court decided to treat Anselmo’s habeas petition as a
petition for writ of mandamus sua sponte.
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as is the lack of an adequate remedy in the ordinary course of the law. State ex rel.
Lawton v. Public Serv. Comm’n, 44 Nev. 102, 108, 112, 190 P. 284 (1920).

The Parole Board does not have a duty to follow all of its guidelines in every
case. The Parole Board has express authority to depart from its guidelines at the
Board’s discretion. NRS 210.10885(7)(a); NAC 213.560(2). Generally speaking,
an act of discretion cannot be the subject of a writ of mandamus. That point is as
certain as the United States Supreme Court’s power of judicial review. See, e.g.,
Marbury v. Madison, 5 U.S. 137, 166-69 (1803) (addressing the scope of the writ
of mandamus and noting that discretionary acts of the executive branch “are only
politically examinable”). And to the extent Nevada law extends the availability of
mandamus as a remedy to challenge discretionary actions as a manifest abuse, or
arbitrary and capricious exercise, of discretion, this Court and Anselmo have not
identified anything suggesting that a departure from Parole Board guidelines in this
case amounted to a manifest abuse, or arbitrary and capricious exercise, of
discretion. Indeed, this Court acknowledged it is not in a position to second-guess
the Parole Board’s decisions on parole applications. Anselmo, 133 Nev. Adv. Op.
45 at 1, 4-7. Accordingly, this Court’s opinion overlooks its own decisions firmly
establishing that mandamus is not a proper remedy in this case.

Iy
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CONCLUSION

This Court’s opinion in this case overlooks numerous material points of law.
It is inconsistent with the holding from Morrow. It cannot be reconciled with clear

statutory and regulatory authority. And mandamus is not a proper remedy. Panel

rehearing is warranted.
RESPECTFULLY SUBMITTED this 17th day of July, 2017.

ADAM PAUL LAXALT
Attorney General

By: /s/ Jeffrey M. Conner
JEFFREY M. CONNER (Bar No. 11543)
Assistant Solicitor General
State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
(775) 684-1200
(775) 684-1108
JConner@ag.nv.gov
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ANSWER TO PETITION FOR PANEL REHEARING

l. INTRODUCTION

This Court's Opinion is a vindication of due process rights for eligible
inmates, such as Mr. Anselmo, to be properly considered for parole by the
Board—and hardly a "Pyrrhic victory," as Respondents' Petition labels it.
Still, the Opinion was very limited in scope and expressly held that, while
"Nevada inmates have no protectable liberty interest in release on parole,”
"eligible Nevada inmates do have a statutory right to be considered for parole
by the Board." (See Opinion at 2.) The Court further narrowed its Opinion by
holding that "under the limited circumstances presented in this case,” a new
parole hearing is warranted. (ld.) (emphasis added). Despite Respondents'
contention and attempt to muddy the water, the Opinion is clear and there is

absolutely no "confusion™ as to what the Court held.

It appears that the only parties unclear as to what this Court ordered are
Respondents — in the face of this Court's mandate to hold a re-hearing of Mr.
Anselmo's November 17, 2014, parole hearing, the Board sat on its hands for
nearly four months without scheduling the re-hearing or taking any action at

all, besides filing a meritless Petition for Panel Rehearing ("Petition™).!

q

! Respondents' intention to disregard this Court's mandate is obvious.
Respondents tout that Mr. Anselmo will receive another parole hearing
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Despite Respondents' attempt to paint it as such, this Court's Opinion is
nothing close to an "advisory opinion"; rather, it is a well-reasoned, narrow
ruling supported by case law, the statutory scheme governing parole hearings,
and public policy, that directed the Board to simply follow its "own internal
guidelines.” (Id.) In fact, the Opinion could result in Mr. Anselmo being
granted parole and being given credit for his time served since his November
2014 denial. An Opinion that could yield such an outcome can hardly be

deemed advisory.

Further, Respondents' Petition baldly insinuates that the Opinion will
stir up a hornet's nest, forecasting an onslaught of prisoner petitions
challenging parole denials, which is not only unsupported and irrelevant to the
Court's Opinion in the instant case, but makes light of a deeply concerning
issue identified by the Court: the Board's improper consideration of factors
that "infringed upon Anselmo's statutory right to receive proper consideration

for parole.” (See Opinion, p. 10.)

regardless of this Court's Opinion, see Petition at 1, and, without seeking a
stay of the Court's mandate, they waited for just that. The only parole hearing
that is currently scheduled (which was only recently put on calendar to occur
November 16, 2017) is the statutorily required parole hearing Mr. Anselmo
was set to receive three years following his 2014 parole denial. To be clear, a
re-hearing of Mr. Anselmo’'s November 2014 parole hearing has not been
scheduled.
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In that same vein, Respondents' aspirational vision of the Board appears to
be one free to abandon its own internal guidelines when considering the
release of Nevada's incarcerated. Setting aside Respondents' fatal failure to
adhere to the Nevada Rule of Appellate Procedure governing petitions for
rehearing, Respondents' Petition makes conclusory arguments that the Court
failed to reconcile statutory and regulatory authority, when in fact the Court
noted its step-by-step analysis to illustrate how the Board's "clear error”
resulted in an impermissible infringement of Mr. Anselmo's statutory right to
be properly considered for parole. Nevada statutory law, codified by the
Nevada Administrative Code, simply does not mandate the unfettered
discretion for which Respondents advocate. As such, the Petition should be

summarily denied.

1. ARGUMENT
A. The Petition Fails To Comply With NRAP 40, Warranting
Its Denial.

Not surprisingly, Respondents pay mere lip service to the Rule governing
petitions of this nature. Under this Court's long established practice,
rehearings are not granted to review matters that are of no practical
consequence. In re Estate of Herrmann, 100 Nev. 149, 151, 679 P.2d 246,
247 (1984). Importantly, a petition for rehearing will be entertained only when

the court has overlooked or misapprehended some material matter, or when
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otherwise necessary to promote substantial justice. Herrmann, 100 Nev. at
151; see also NRAP 40(c)(2). A petition for rehearing may not be utilized as
"a vehicle to reargue matters” considered and decided in the court's initial
opinion — nor may a litigant raise new legal points for the first time on
rehearing. NRAP 40(c)(1); see also Gershenhorn v. Stutz, 72 Nev. 312, 306
P.2d 121 (1957); Cannon v. Taylor, 88 Nev. 89, 92, 493 P.2d 1313, 1314
(1972); In re Lorring, 75 Nev. 330, 334, 349 P.2d 156 (1960). As discussed
below, the Petition does just that — raises immaterial and/or new arguments
and attempts to get a second bite at the apple by rearguing matters already
fully briefed, considered, and decided by this Court.

As is particularly relevant here, Rule 40(a)(2) provides that "any claim that
the court has overlooked or misapprehended a material question of law or has
overlooked, misapplied or failed to consider controlling authority shall be
supported by a reference to the page of the brief where petitioner has raised
the issue." (Emphasis added). Notably absent from the Petition is any such
reference. (See generally, Petition.) Respondents' failure to comply with
Rule 40(a)(2) is grounds to deny the Petition.

It is apparent that Respondents' Petition was not filed for any of the
legitimate purposes outlined by our rules. Rather, the Petition appears to have

been filed for purposes of delay, and with “the improper result, if not the
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intent," of persuading the Board to ignore its own internal guidelines in direct
defiance of this Court's Opinion and subjecting Mr. Anselmo to further
deprivation of due process. See Herrmann, 100 Nev. at 151 (denying the
petition and imposing sanctions because the petition was not "filed for any of
the legitimate purposes countenanced by our rules. Instead,...it appears that
said petition has been filed for purposes of delay, and with the improper
result, if not the intent, of subjecting appellants to further public odium.”) The
Petition should, therefore, be denied.

B. The Petition Also Fails To Demonstrate That The Opinion
Overlooked Or Misapplied Nevada Law.

1. Respondents' arguments addressing Morrow and
Stockmeier fail.

a. Respondents improperly raise new arguments in
the Petition.

Despite NRAP 40's distinct requirements that new legal arguments cannot
be raised initially in a petition for rehearing, Respondents cite to the
Stockmeier case for the first time in its Petition. (See Petition, p. 4; see
generally Answering Brief ("AB").) The Court, therefore, should disregard
Respondents' argument regarding Stockmeier in its entirety. See NRAP
40(c)(2).

Iy

Iy
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b. The issue of Morrow has already been argued
and extensively briefed by both parties, making it
an improper argument to raise in the Petition.

Not only did Respondents raise Stockmeier for the first time in their
Petition, in violation of NRAP 40(c)(1), but they also reargue the Morrow
case, which both parties fully addressed in their respective briefs. That is, Mr.
Anselmo did not hide from Morrow in his Opening Brief, and, in fact,
acknowledged this case and specifically addressed its application here. (See
Opening Brief ("OB"), p. 40.) Respondents then relied heavily on this case in
their Answering Brief and argued that Morrow is the Nevada standard for the
position that "there is no due process liberty interest in parole release.” (See
AB, p. 3, 6-9, 11-12, 18.) In turn, Mr. Anselmo's Reply Brief again addressed
Morrow due to Respondents' reliance. (See Reply Brief ("RB"), p. 20, 24-25.)
Thus, Respondents' Morrow argument has already been "presented in the
briefs" and may not be reargued in this Petition. See NRAP 40(c)(1). The
Petition should be denied in this respect.

C. The Opinion not only reaffirms Morrow, but

carefully explains the Court's ruling and
reconciles it with Morrow.

Assuming arguendo, that this Court considers Respondents' contention that
the Opinion is incongruent with Morrow, this argument fails because

Respondents' black-and-white position ignores the contours of the Court's
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Opinion.? To start, the Opinion not only cited to Morrow on numerous
occasions, but it specifically reiterated — and does not disturb — the "firmly
settled law" established by Morrow that "Nevada's statutory scheme does not
provide any due process right in the grant of parole.” (See Opinion, p. 5-6, 8.)
The Court then carefully explained how our statutory scheme distinguishes
Nevada from California, thereby making the holding in In re Lawrence, 190
P.3d 535 (Cal. 2008), inapplicable. (Seeid. at 6.)

The Court's explanation did not end there. That is, after discussing the
"plain language of [the Board's] internal guidelines” and the statutes providing
for consideration of certain factors, the Court expressly reiterated that under
Morrow "[t]his court will not review the ultimate decision of the Board to
grant or deny parole, as Anselmo has no liberty interest in release on parole.”
(See id. at 8.) This Court continued by finding that, "[n]onetheless, NRS
213.140(1) clearly provides that 'the Board shall consider' eligible inmates for
parole,” resulting in Anselmo having the right to be "consider[ed]" for parole,
while still having "no due process right in the grant of parole itself.” (See id.)

The Court then analyzed Nevada's plain statutory language providing that

eligible inmates are entitled to parole consideration. The Court compared the

2 Yet again, Respondents fail to provide the Court with a single "reference
to the page of the brief" where they have raised this issue, in violation of
NRAP 40(a)(2). (See Petition, p. 4.)
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similarities of our scheme to that of South Carolina in the case of Cooper v.
S.C. Dep't of Prob., Parole & Pardon Servs., 377 S.C. 489, 496-99, 661
S.E.2d 106, 112 (2008). (See id. at 8-9.) In doing so, the Court, once again,
reiterated the law under Morrow and held that, nonetheless, the "Board is still
obligated to act within established parameters.” (See id. at 9.)

Thus, contrary to Respondents' argument, the Court expressly
acknowledged and reaffirmed Morrow, explaining point by point how it
reconciled this with its ultimate finding that the Board infringed upon Mr.
Anselmo’s statutory right to receive proper consideration for parole.
Respondents have failed to demonstrate that the Opinion "overlooked" or
"misapplied” Nevada law. The Petition, therefore, should be denied.

2. Respondents' arguments regarding NRS 213.10705
fail.

a. The parties fully briefed NRS 213.10705 before
the Court issued its Opinion, and arguments
relating thereto are improperly raised in this
Petition.

As with Respondents' arguments regarding Morrow, the issue of NRS
213.10705 has been exhaustively argued by both Mr. Anselmo and
Respondents — Mr. Anselmo's Opening Brief acknowledged the statute's
language, cited it in full text, and specifically addressed how it does not

foreclose the relief he seeks, as evidenced by the Court's decision. (See OB,
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p. 5, 30, 33, 39-40.) Just as with Morrow, Respondents regurgitated its
position on NRS 213.10705's purpose and function in their Answering Brief.
(See AB, p. 6, 12, 21.) The Reply Brief also fully addressed the impact, or
lack thereof, of NRS 213.10705. (See RB, p. 8.) Therefore, arguments
regarding NRS 213.10705 have already been presented in the briefs and may
not be reargued here. See NRAP 40(c)(1).

b. NRS 213.10705 was properly considered by the
Court.

If the Court is inclined to set aside Respondents' procedural failures,
Respondents' arguments fail nonetheless, because the Court fully considered
the perceived confines of NRS 213.10705.°> To begin, the Court expressly
acknowledged that "there is no applicable statutory vehicle through which
Anselmo may challenge the Board's actions," i.e., no cause of action provided
by statute — exactly what NRS 213.10705 states. (See Petition, p. 4.) The
Court then considered whether the Board's actions were contrary to law,
"warranting the issuance of a writ of mandamus,” which it ultimately found.
(See id. at 4-10.) In reaching this conclusion, the Court expressly relied upon

and considered NRS 213.10705. (See id. at 4.)

*Once again, Respondents fail to provide the Court with a single "reference
to the page of the brief" where they have raised this issue, in violation of
NRAP 40(a)(2). (See Petition, p. 4.)
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As discussed above, the Court then clarified that despite the statutory
scheme governing parole, the Board "shall consider” eligible inmates for
parole under NRS 213.140(1), thus conferring a "right to be ‘consider[ed]' for
parole." (See id. at 8.)* As demonstrated in Mr. Anselmo's Reply Brief, and
ignored in the Petition, a finding to the contrary would "defeat” Chapter 213's
purpose and be "substantially inequitable™ — a statutory mandate providing an
expectation of parole eligibility that can be violated without judicial review.
(See RB, p. 19) (citing Egan v. Chambers, 299 P.3d 364-65, 367 (Nev. 2013)
(holding that the Court can "reexamine™ previously decided issues and
overrule its prior rulings when adhering to the precedent would be
"substantially inequitable.”); see also Adam v. State, 127 Nev. 601, 605, 261
P.3d 1063, 1065 (2011) (holding that precedent should be respected until it is
shown that the purpose of a statute would "be defeated™ if the precedent is not
overturned.)

Thus, if the Court finds that such are necessary, "compelling reasons" exist

for this Court to "clarify" an inmate's right to parole eligibility, and that the

* Notably, although Nevada's Legislature was "under no constitutional
obligation to create a parole system," it chose to do so and enacted these
provisions which are "phrased in such a way that [they] create a real
expectation of and not just a unilateral hope for" parole eligibility. Severance
v. Armstrong, 96 Nev. 836, 839, 620 P.2d 369, 370 (1980) (citation omitted.)

10
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Board's denial thereof implicates a liberty interest, subjecting its decision to
judicial review. See Adam, 127 Nev. at 605. Moreover, it is "substantially
inequitable™ for the Board to create guidelines, such as the Nevada Parole
Guidelines, which contain explicit directives not to consider certain factors in
particular situations, and to be completely free to follow its directives therein
in some instances and to disregard them in other instances — without any form
of judicial review. See Egan, 299 P.3d at 367. There can be no doubt that this
Court appreciates the inequitable nature of Respondents' narrow view of NRS
213.10705. (See Opinion, p. 7-10.)

Beyond this, the Petition completely ignores Cohen v. State, 113 Nev. 180,
183, 930 P.2d 125, 127 (1997), which provides for judicial review when a
party is collaterally attacking the manner in which an application to an
administrative board was treated — even when no statutory right exists and
where the statute expressly states that no judicial review is available. (See
generally, Petition.) The Petition also turns a blind eye to Cooper, which held
that although "[p]arole is a privilege, not a right," an inmate does "have a right
to require the Board to adhere to statutory requirements in rendering a
decision." Cooper, 377 S.C. at 496-99. The Opinion, however, dedicated
nearly an entire page to Cooper and explaining how it is instructive with

respect to the finding that, although the "decision to grant or deny parole is not
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generally reviewable, the Board is still obligated to act within established
parameters.” (See Opinion, p. 9.)

As such, this Court has provided substantial explanation as to its authority
to grant equitable relief despite NRS 213.10705, and Respondents have failed
to meet their burden that the Opinion "overlooked" or "misapplied” the

applicable authority. The Petition should be denied.

3. Respondents  fail to establish that NRS
213.10885(7)(a) and/or NAC 213.560(2) were
"overlooked"".

a. Both the statute and code were addressed by
Respondents and Mr. Anselmo on appeal.

Once again, Respondents have violated Rule 40(c)(1) by using this Petition
as an improper vehicle to reargue points already raised and addressed in the
appellate briefs. Mr. Anselmo addressed NRS 213.10885 numerous times
throughout his Opening Brief, and recognized the discretion provided in NAC
213.560. (See OB, p. 9-10, 14, 65.) Respondents also addressed NRS
213.10885 in their Answering Brief, relying upon NAC 213.560 to argue that
application of the Board's standards is "permissive” and that deviation
therefrom is allowed. (See AB, p. 12, 20-21.) Mr. Anselmo's Reply Brief
then countered Respondents' contentions. (See RB, p. 14-15.) Thus, these
arguments have been clearly presented to the Court, and the Petition should be

denied for failure to comply with NRAP 40(c)(1).

12
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b. The Opinion is in harmony with NRS
213.10885(7)(a) and NAC 213.560(2).

A cursory review of the Opinion reveals that this Court expressly found
that it "will not disturb a decision to deny parole for any reason authorized by
statute.” (See Opinion, pp. 2 & 10.) The Court did not, however, find that the
Board simply "deviat[ed] from" its standards as permitted in NAC 213.560(2)°
and as argued by Respondents®; rather, the Court specifically held that (i) “the
Board clearly misapplie[d] its own internal guidelines in assessing whether to
grant parole,” (ii) [b]ased upon the plain language of the internal guidelines,
this aggravating factor [under NAC 213.518(2)(k)] should not have been
applied to Anselmo,” (iii) the "error in this case was not related to the weight
or sufficiency of the evidence underlying any of the criteria relevant to the
decision to deny parole,” "[r]ather, the Board's internal guidelines clearly
indicated that the aggravator set forth in NAC 213.518(2)(k) should not be
used in those cases where the inmate is serving a life sentence for murder,”

like Mr. Anselmo, (iv) that the "Board's consideration of the inapplicable

s NAC 213.560(2) provides that "[t]he Board may deviate from the
standards contained in NAC 213.512 to 213.518, inclusive, and 213.550 based
upon any factor, or combination of factors, set forth in NAC 213.518 or any
other factor which the Board deems relevant to the determination of whether
to grant, deny, continue or revoke parole."”

 Not surprisingly, yet again Respondents do not provide the Court with a
single "reference to the page of the brief" where they have raised this issue, in
violation of NRAP 40(a)(2). (See Petition, p. 6.)
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aggravator in NAC 213.518(2)(k) infringed upon Anselmo's statutory right to
receive proper consideration for parole,” and that (v) "[t]his Court cannot say
that an inmate received proper consideration when the Board's decision is
based in part on an inapplicable aggravating factor." (See id. at 2, 8-10)
(emphasis added). As such, Respondents’ contention that this Court's Opinion
is "internally inconsistent” conveniently and completely ignores the express
finding of this Court.

Moreover, while NAC 213.518 provides which factors the Board may
consider, the Nevada Parole Guidelines created by the Board mandate that the
Board is forbidden from considering the aggravating factor in circumstances
such as Mr. Anselmo's. See Tarango v. SIIS, 117 Nev. 444, 451 n.20, 25 P.3d
175, 186 n.20 (2001) (™In statutes, "may" is permissive and "shall" is
mandatory..."") (citation omitted). Thus, while the Board "may deviate” from
NAC standards, see NAC 213.560(2), this language does not translate into
unfettered Board power to violate its own directives and consider banned

factors.’

q

7 In light of the outcome determinative nature of the Nevada Parole
Guidelines, to permit the Board to disregard the mandates therein would result
In inconsistent parole determinations, disparate treatment of similarly situated
inmates, and utter inequity. This could not have been the Legislature's
intention when it directed the Board to create guidelines and standards
governing parole. Such an outcome is "unworkable" and "unsound in
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Similarly, although NRS 213.10885(7) provides that "[t]he Board shall
report to each regular session of the Legislature: (a) The number and
percentage of the Board's decisions that conflicted with the standards," this is
referring to those decisions that deviate from the standards as permitted in
NAC 213.560(2), not those that disregard a mandate — such as is found here.

Consequently, this Court's Opinion is perfectly "squared" with both of
these statutes and internally consistent with all relevant authority.
Respondents have failed to demonstrate that the Court "overlooked" or
"misapplied" these statutes. The Petition, therefore, should be denied.

C. This Court Properly Utilized Mandamus Relief And

Respondents Misrepresent That Mandamus Relief Was
Not Addressed In Their Answering Brief.

Respondents' final argument in their Petition begs the question as to
whether they read their own Answering Brief and/or the text of the Opinion.
That is, not only do Respondents fail to provide the Court with a single
"reference to the page of the brief" where they have raised the issue of
mandamus, in violation of NRAP 40(a)(2), but they also misrepresent to the

Court that they "are left to address the availability of mandamus relief here in

principle” — i.e., provides "compelling reasons," if the Court finds the same
necessary. See ASAP Storage, Inc., 123 Nev. at 653; see also Cty. of Clark v.
Sun City Summerlin Cmty. Ass'n, No. 60776, 2014 Nev. Unpub. LEXIS 486,
at *9 (Mar. 25, 2014) (precedents are respected until they are shown to be
"'unworkable or . . . badly reasoned™).
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the first instance..." (See Petition, p. 7.) In fact, Respondents expressly
argued in their Answering Brief that "[t]o the extent that Nevada law permits
the review of a denial of parole, Anselmo should have sought such review by
way of a petition for a writ of mandamus.”® (See AB, p. 3.) Notably,
Respondents further argued that mandamus is an "adequate remedy" on page
12 of the brief:

This Court's most recent opinion addressing claims similar to
Anselmo's addressed (and denied) them in the context of a
mandamus petition and a civil lawsuit. See Morrow, 127 Nev. at
268-29, 255 P.3d at 225-26. To the extent that Nevada law creates a
duty on the part of the Parole Board to consider certain factors when
rendering a parole decision, see, e.g., NRS 213.1099(2), a petition

for a writ of mandamus filed in a district courtis an adequate
remedy to compel consideration of those factors. See NRS 34.160.

(See id. at 12.) Respondents then specifically argued that "[b]ecause the
ultimate decision to grant or deny parole is discretionary, see NRS
213.1099(1), mandamus will not lie to challenge the Parole Board's decision

to grant or deny parole. It will only serve as a state-law remedy to compel

¢ As explained in Mr. Anselmo's Reply Brief, (i) Mr. Anselmo was pro se
in District Court and filed this appeal pro se, resulting in his pleadings being
held to a "less stringent standard,” See Haines v. Kerner, 404 U.S. 519, 520,
92 S. Ct. 594, 596 (1972) (holding that a pro se pleading is held to a "less
stringent standard"), and (ii) the remedy articulated in Mr. Anselmo's Opening
Brief is precisely the remedy permitted in a mandamus petition: to "reverse
the District Court's dismissal of Michael's Petition, with instructions for the
District Court to remand to the Board to reconsider Michael's parole and
follow: (i) its own guidelines and (ii) the California Court's directives outlined
by In re Lawrence." (OB 6, 37; see also AB 13.)
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consideration of the factors mandated by Nevada law."® (See id. at p. 13)
(emphasis added). As such, the Petition should be denied because, despite
Respondents' representation, the mandamus argument was actually raised in

the Answering Brief and addressed in the Reply Brief. See NRAP 40(c)(1).

Seemingly dissatisfied with their previous arguments in the Answering
Brief, Respondents decided to take a new position on mandamus relief for the
first time in their Petition. (See Petition, p. 7; see also generally, AB) This
new argument is not permitted under NRAP 40(c)(1). See Cannon, 88 Nev. at

92.

Assuming arguendo that the Court considers these new arguments (which
it should not), they fail nonetheless. Mandamus relief is proper and this Court
explained the same, in detail, in its Opinion. The Court clearly identified
circumstances under which mandamus relief is proper and specifically cited to
NRS 34.160. (See Opinion, p. 4.) In fact, the very first line of the Court's
discussion provides that “[a] writ of mandamus is available to compel the
performance of an act that the law requires ... or to control an arbitrary or
capricious abuse of discretion” — one which is either "founded on prejudice or
preference rather than on reason, or contrary to the evidence or established

rules of law." (See id.) (citing Int'l Game Tech, Inc. v. Second Judicial Dist.

% This is precisely what the Court has done here. (See Opinion, p. 10.)
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Court, 124 Nev. 193, 179 P.3d 556, 558 (2008); NRS 34.160; State v. Eighth
Judicial Dist. Court (Armstrong), 127 Nev. 927, 931-32, 267 P.3d 777, 780

(2011)).

The Opinion also expressly recognized that mandamus relief is an
"extraordinary” remedy available when "there is [no] plain, speedy and
adequate remedy in the ordinary course of law," such as here. (See Petition, p.
4) (citations omitted.) The Opinion then reasoned that because Mr. Anselmo
has no "applicable statutory vehicle" to challenge the Board's decision, the
Court considers "whether the actions of the Board were contrary to the
established rules of law, warranting the issuance of a writ of mandamus."

(Seeid.)

The Court then addressed the Board's actions, and expressly determined
that the Board committed "clear error" and its actions were contrary to
established rules of law because they "infringed upon Anselmo's statutory
right to receive proper consideration for parole." (See id. at 10.) Contrary to
Respondents' position, the Court specifically identified why the Board's
disregard of its own internal guidelines amounted to an arbitrary and
capricious exercise of discretion, thus warranting mandamus relief. (See

generally, Opinion.)
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Respondents' rebuttal is based upon its misguided contention that the
Board "does not have a duty to follow all of its guidelines in every case" and
that it has “express authority to depart from its guidelines.” (See Petition, p.
8.) As discussed in detail herein, the Board does not have such unfettered
discretion to disregard its own mandate prohibiting it from consideration of an

aggravating factor. (See Section 11(B)(3)(b), supra.)

Further, Respondents' assertion that "an act of discretion cannot be the
subject of a writ of mandamus” is quite shocking, as this Court has
specifically held that "[a] writ of mandamus is available to compel the
performance of an act that the law requires as a duty resulting from an office,
trust, or station or to control an arbitrary or capricious exercise of discretion."
Int'l Game Tech., Inc., 124 Nev. at 197, 179 P.3d at 558 (emphasis added)

(citations omitted).

Respondents have once again failed to establish that this Court's Opinion
somehow overlooked relevant law regarding mandamus relief. The Petition

should be denied.
/11
/11

111
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CONCLUSION

Based on the foregoing, Mr. Anselmo respectfully submits that this Court

should deny the Petition for Rehearing in its entirety for Respondents' failure

to

comply with NRAP 40 and failure to demonstrate that the Opinion

overlooked, misapprehended, misapplied or failed to consider controlling

authority.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

MICHAEL P. ANSELMO, No. 67619
Petitioner,

VS,

CONNIE BISBEE, CHAIRMAN; SUSAN FILEFD
JACKSON; TONY CORDA; ADAM ;
ENDEL, COMMISSIONERS; AND THE NOV 16 2017
STATE OF NEVADA BOARD OF ELIZARETH A KROWN
PAROLE, cusax’g#‘é FREME COURT
Real Parties in Interest. B2 nEpEu@w&cw:mgA‘—

ORDER CORRECTING OPINION AND DENYING REHEARING

Rehearing denied.! NRAP 40(c).
It is so ORDERED.

/Awuéul\‘ g

Hardesty
Parraguirre N
Stiglich

1The clerk of this court is directed to strike the words “Division of
Parole and Probation” from lines 2-3 on page 8 of the Advance Opinion, and
to replace them with the words “Board of Parole Commissioners,” such that
the first sentence on page 8 of the Advance Opinion reads as follows: “With
respect to the aggravating factor under NAC 213.518(2)(k), the internal
guidelines for the Board of Parole Commissioners state....”
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