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LAW OFFICE OF MICHAEL BEEDE

/s/ Michael Beede
BY:
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MSTR
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: ariel.stern@akerman.com  
Email: donna.wittig@akerman.com 

Attorneys for Defendants Nationstar 
Mortgage LLC & U.S. Bank, N.A.  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ANTHONY S. NOONAN IRA, LLC; and LOU 
NOONAN; and JAMES M. ALLRED IRA, 
LLC; 

Plaintiff, 

v. 

MATTHEW M. BIGAM; and REPUBLIC 
MORTGAGE; and REPUBLIC MORTGAGE, 
LLC; and U.S. BANK NATIONAL 
ASSOCIATION EE; and BANK OF AMERICA, 
N.A.; and NATIONSTAR MORTGAGE, LLC; 
and ROE CORPORATIONS I-V, inclusive, 

Defendants. 

Case No.: A-14-710465-C
Dept.: IV 

NATIONSTAR AND U.S. BANK'S: 

(1) MOTION TO STRIKE PLAINTIFFS' 
SECOND RENEWED MOTION FOR 
SUMMARY JUDGMENT, AND 
ALTERNATIVELY, 

(2) OPPOSITION TO PLAINTIFFS' 
SECOND RENEWED MOTION FOR 
SUMMARY JUDGMENT, AND 

(3) SUPPLEMENT TO NATIONSTAR 
AND U.S. BANK'S RENEWED MOTION 
FOR SUMMARY JUDGMENT

Date of Hearing:  February 7, 2019 
Time of Hearing: 9:00 a.m.

I. INTRODUCTION 

This court already found tender preserved the deed of trust in its April 2016 summary 

judgment order.  (Exhibit A, court's April 2016 summary judgment order.) The sole question 

remaining following the court's order was whether there existed any additional expenses that might 

have been added to the superpriority.1  The court allowed discovery on this limited issue.  Discovery 

1 The order issued prior to the Nevada Supreme Court finding in the Ikon Holdings case that an 
HOA's superpriority is limited to nine months of assessments plus any nuisance abatement charges.  

Case Number: A-14-710465-C

Electronically Filed
1/7/2019 6:56 PM
Steven D. Grierson
CLERK OF THE COURT
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proved no nuisance abatement charges existed.  Both plaintiffs and defendant filed renewed 

summary judgment motions.  Those motions are still pending with this court.   

Rather than requesting a ruling from the court on the parties' already-pending motions, 

plaintiffs improperly file their third motion for summary judgment asking this court, yet again as it 

did in their first renewed summary judgment motion, to reconsider its finding that tender preserved 

the deed of trust.  Plaintiffs' tactic is improper.  Not only has the dispositive motion and 

reconsideration deadlines long passed, plaintiffs admit they filed their motion merely as a ploy to 

seek this court's attention in ruling on the already-pending renewed motions for summary judgment 

filed by both parties.  Rather than filing its third dispositive motion, which adds nothing dispositive 

in their favor, plaintiffs could have simply requested a status check or the parties could have 

submitted another stipulation to continue trial.  Plaintiffs' second renewed motion for summary 

judgment should be stricken.   

To the extent the court considers plaintiffs' motion on its merits, Nationstar and U.S. Bank 

supplement this opposition to plaintiffs' second renewed motion for summary judgment and 

supplement with new, binding authority on tender from the Nevada Supreme Court that reaffirms 

that summary judgment is warranted in Nationstar and U.S. Bank's favor.  This Court has already 

made findings and conclusions on tender that resolve the entire matter; new Nevada Supreme Court 

authority merely confirms it.       

II. ESTABLISHED FACTS AND CONCLUSIONS OF LAW 

This court has already found the following relevant facts relating to tender in its April 2016 

order, Ex. A, which facts are the law of the case and dispositive in Nationstar and U.S. Bank's favor:

1. The property is located in Coronado Ranch Landscape Maintenance Association (the HOA). 

2. Monthly assessments on the property are $18.   

3. On July 25, 2011, after the HOA recorded its notice of default, Miles Bauer Bergstrom & 

Winters (Miles Bauer), a law firm retained by Bank of America, N.A. (BANA), the loan 

servicer at the time for U.S. Bank's predecessor, Republic Mortgage, contacted the HOA, 

care of Red Rock, and requested a ledger identifying the super-priority amount allegedly 

owed to the HOA.   



3
47422771;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

1
63

5
 V

IL
L

A
G

E
 C

E
N

T
E

R
 C

IR
C

L
E

, S
U

IT
E

 2
0

0
L

A
S

 V
E

G
A

S
, 

N
E

V
A

D
A

 8
91

34
T

E
L

.:
 (

70
2

) 
6

34
-5

00
0 

–
F

A
X

: 
(7

02
) 

38
0

-8
57

2

4. In response, the HOA provided a ledger, dated August 10, 2011, identifying the total amount 

allegedly owed.   

5. Based on the annual assessment amount identified in the HOA's August 10, 2011 ledger, 

BANA accurately calculated the sum of nine months of common assessments as $162.00 and 

tendered that amount to the HOA on August 26, 2011.   

6. The HOA refused BANA's tender but provided no explanation.    

7. Despite BANA's tender, the HOA and Red Rock moved forward with foreclosure. 

8. The HOA foreclosed on the property on July 21, 2014.   

 (Exhibit A, April 2016 MSJ Order.)   

This court has already found the following relevant conclusions of law related to tender in its 

April 2016 order, Ex. A., which conclusions are law of the case and dispositive Nationstar and U.S. 

Bank's favor: 

1.  As to Defendants' Motion for Summary Judgment, the Court finds there are genuine 

issues of material fact as to whether Defendants' tender of $162.00 was equal to the 

extent of any charges incurred by the association on a unit pursuant to NRS 

116.310312, and to the extent of the assessments for common expenses based on the periodic 

budget adopted by the association pursuant to NRS 116.3115 which would have become due 

in the absence of acceleration during the 9 months immediately preceding institution of the 

action taken in this case to enforce the lien.  

2. Without further discovery, this Court cannot determine whether Defendants' preliminary 

estimate of 9 months of the HOA's monthly assessments encompasses the entirety of the 

superpriority portion of the HOA's lien.  

3. However, Defendants' tender of payment was sufficient to preserve their interest in the 

subject property. 

(Exhibit A, April 2016 MSJ Order) (emphasis added).   

For ease of reference, Nationstar and U.S. Bank attach their still-pending renewed motion for 

summary judgment, filed November 10, 2016.  (Attached, without exhibits, as Exhibit B.)     

. . . 
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III. ARGUMENT 

Since Nationstar and U.S. Bank filed their renewed motion for summary judgment, the 

Nevada Supreme Court has unequivocally affirmed BANA's tender of the superpriority properly 

preserved the deed of trust, further affirming this court's April 2016 order finding the same.  

Similarly, all issues raised by plaintiffs in their second renewed motion for summary judgment have 

been rejected by the Nevada Supreme Court.  Nationstar and U.S. Bank are entitled to summary 

judgment in their favor.   

A. BANA's Tender Preserved the Deed of Trust—Diamond Spur is Dispositive & 
the Nevada Supreme Court Rejects All of Plaintiffs' Arguments 

This court already found BANA tendered 9 months' worth of assessments.  Ex. A, finding of 

fact, no. 9.  Because the HOA's lien did not include any nuisance abatement charges, the 

superpriority amount was the exact amount BANA tendered - $162.00 ($18.00 monthly assessment 

x 9 months = $162.00).  See Ex. B, and supporting documentation.   

The Nevada Supreme Court published a controlling precedent on September 13, 2018 in the 

case of Bank of Am., N.A. v. SFR Invs. Pool 1, LLC, 134 Nev. Adv. Op. 72, 427 P.3d 113 (2018) 

(Diamond Spur) that confirms BANA's tender properly preserved the deed of trust.  The facts in 

Diamond Spur and this case are identical.  In both cases, Bank of America contacted the HOA's 

collection agent seeking to obtain the superpriority amount and offering to pay that amount in full.  

427 P.3d at 116.  Bank of America tendered nine months' worth of assessments in both cases.  Id.

The letters included with both checks stated the HOAs' acceptance would be understood as "express 

agreement that [Bank of America]'s financial obligations towards the HOA in regards to the 

[property] have now been 'paid in full.'"  Id.  And in both cases the HOA, via its collection agent, 

rejected the payment and sold the property at foreclosure to a third-party buyer.  Id.   

The Nevada Supreme Court's Diamond Spur decision rejects all arguments plaintiffs raise in 

their second renewed motion for summary judgment:   

First, the Nevada Supreme Court held that Bank of America's tender of nine months' worth 

of assessments was sufficient to satisfy the superpriority lien.  Id. at 117-118.  (See plaintiffs' second 

renewed mot. summ. j. at §§ V.A, V.B, at pgs. 8-11.)    
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Second, the Nevada Supreme Court held BANA's tender letter included a condition upon 

which the bank had the right to insist, and therefore did not contain improper conditions.  Id. at 118.  

(See plaintiffs' second renewed mot. summ. j. at §V.D.2, pg. 16, and § 5.D.E at pgs. 22-23.)   

Third, the Supreme Court held the bank was not required to record its tender.  Id. at 119.  

(See plaintiffs' second renewed mot. summ. j. at §V.D.3, at pgs. 16-22.)   

Fourth, the Supreme Court further held a purchaser's status as a bona fide purchaser is 

irrelevant under these circumstances.  Id. at 121 ("A party's status as a BFP is irrelevant when a 

defect in the foreclosure proceeding renders the sale void").  (See plaintiffs' second renewed mot. 

summ. j. at §V.F at pgs. 23-26.)   

Fifth, the Nevada Supreme Court held HOA's rejection of the tender was improper where, as 

here, the HOA believed, in good faith, the amount tendered was insufficient to satisfy BANA's 

obligations to satisfy the superpriority.  Id. at 118-19.  (See plaintiffs' second renewed mot. summ. j. 

at §V.D.1, at pgs. 12-15.)       

The Supreme Court concluded that the third-party purchaser in Diamond Spur purchased the 

property subject to the deed of trust.  Id.  This case mirrors Diamond Spur.  This court should find 

the deed of trust survived the HOA foreclosure sale.   

B. Nationstar Has a Valid Interest in the Property as Servicer for U.S. Bank 

In addition to desperately trying to dispute the legal effect of BANA's tender in preserving 

the deed of trust, plaintiffs also argue Nationstar has no valid interest in the property.  (See plaintiffs' 

second renewed mot. summ. j. at §V.C, at pgs. 11-12.)    Plaintiffs fail to appreciate that Nationstar 

is the current servicer for U.S. Bank, who owns the note and deed of trust (the loan).  BANA was a 

prior servicer, at the time it tendered the superpriority.  Plaintiffs' argument that Nationstar has no 

interest is baseless, directly contradicted by the assignments, and fails to discern the difference 

between the owner of a loan (U.S. Bank) and the servicer of the loan (Nationstar).   

. . . 

. . . 

. . . 

. . . 
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IV. CONCLUSION 

Plaintiffs' second renewed motion for summary judgment should be denied.  Instead, 

Nationstar and U.S. Bank request the Court enter final judgment in their favor on all claims and 

enter a judgment declaring that the deed of trust survived the HOA's lien sale and plaintiffs took title 

subject thereto.    

DATED January 7th, 2019. 

AKERMAN LLP 

/s/ Donna M. Wittig                          .
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Nationstar Mortgage 
LLC and U.S. Bank, N.A., as trustee 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 7th day of 

January, 2019, I caused to be served a true and correct copy of the foregoing NATIONSTAR AND 

U.S. BANK'S: (1) MOTION TO STRIKE PLAINTIFFS' SECOND RENEWED MOTION 

FOR SUMMARY JUDGMENT, AND ALTERNATIVELY, (2) OPPOSITION TO 

PLAINTIFFS' SECOND RENEWED MOTION FOR SUMMARY JUDGMENT, AND (3) 

SUPPLEMENT TO NATIONSTAR AND U.S. BANK'S RENEWED MOTION FOR 

SUMMARY JUDGMENT, in the following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic 

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master 

Service List as follows: 

WILLIAMS & ASSOCIATES

Donald H. Williams, Esq. dwilliams@dhwlawlv.com   
Drew Starbuck, Esq.  dstarbuck@dhwlawlv.com   
Robin Gullo   rgullo@dhwlawlv.com 

LAW OFFICE OF MIKE BEEDE, PLLC 
EService  EserviceLegalLV@gmail.com   
Mike Beede   Mike@legallv.com   

/s/ Carla Llarena 
An employee of AKERMAN LLP
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RIS 
MICHAEL N. BEEDE, ESQ. 
Nevada Bar No. 13068 
THE LAW OFFICE OF MIKE BEEDE, PLLC 
2470 St. Rose Pkwy, Suite 307 
Henderson, NV 89074 
Telephone (702) 473-8406 
Facsimile (702) 832-0248  
Eservice@legallv.com 
Attorneys for Plaintiffs  
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
ANTHONY S. NOONAN IRA, LLC; and 
LOU NOONAN; and JAMES M. ALLRED 
IRA, LLC;  

 
CASE NO. A-14-710465-C 
DEPT NO. IV 

                             Plaintiffs, 
v.  

 

 
MATTHEW M. BIGAM; and CORONADO 
RANCH LANDSCAPE MAINTENANCE 
CORPORATION; and REPUBLIC 
MORTGAGE; and REPUBLIC MORTGAGE 
LLC; and U.S. BANK NATIONAL 
ASSOCIATION as Trustee for the 
Certificateholders of Citigroup Mortgage Loan 
Trust Inc., Mortgage pass-through certificates, 
Series 2007-AR7; and BANK OF AMERICA 
NA; and NATIONSTAR MORTGAGE, LLC; 
and REAL TIME RESOLUTIONS, INC.; and 
REPUBLIC SILVER STATE DISPOSAL, 
INC.; and ROE CORPORATIONS I-V, 
inclusive, 

 
PLAINTIFFS’ REPLY IN 
SUPPORT OF SECOND 
RENEWED MOTION FOR 
SUMMARY JUDGMENT  
 
AND  
 
PLAINTIFFS’ OPPOSITION 
TO DEFENDANTS 
NATIONSTAR MORTGAGE 
LLC AND U.S. BANK, N.A.’S 
MOTION TO STRIKE 

                             Defendants.   

 
 

Plaintiffs Anthony S. Noonan IRA, LLC, Lou Noonan, and James M. Allred IRA, LLC 

(hereafter, “Plaintiffs”), by and through their attorneys of record, Michael N. Beede, Esq. and 

James W. Fox, Esq., of The Law Office of Mike Beede, PLLC, hereby files their Reply in Support 

of their previously filed Second Renewed Motion for Summary Judgment, and Plaintiffs’ 

Case Number: A-14-710465-C

Electronically Filed
1/31/2019 4:12 PM
Steven D. Grierson
CLERK OF THE COURT
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Opposition to Defendants Nationstar Mortgage LLC and U.S. Bank, N.A.’s (hereafter “Nationstar 

and US Bank”) Motion to Strike Plaintiffs’ Second Renewed Motion for Summary Judgment.  

 This Reply and Opposition is made and based upon the attached Memorandum of Points 

and Authorities, the Motion, all papers and pleadings on file herein, and any oral argument at the 

time of the hearing 

Dated this 31st day of January, 2019. 

 
   THE LAW OFFICE OF MIKE BEEDE, PLLC 
 
      By: /s/ Michael Beede                      
       MICHAEL BEEDE, ESQ. 
       Nevada Bar No. 13068 
       JAMES W. FOX, ESQ. 
       Nevada Bar No. 13122 
       2470 St. Rose Pkwy, Suite 307 

Henderson, NV 89074 
T: 702-473-8406 
F: 702-832-0248 
eservice@legallv.com 
Attorneys for Plaintiffs 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 Nationstar and US Bank point to the Court’s April 2016 Summary Judgment Order that 

tender preserved the deed of trust, and claim that continued Discovery did not reveal any existence 

of nuisance abatement charges. Nationstar and US Bank also claim that Plaintiffs’ are using 

improper tactics by filing a Second Renewed Motion for Summary Judgment. Since the 

dispositive motion and reconsideration deadlines have passed, these Defendants boldly claim that 

Plaintiffs’ admittedly filed their Second Renewed Motion for Summary Judgment as an attempt 

to seek this Court’s attention in ruling on the currently pending, previously filed renewed motions 

for summary judgment, filed by both parties.  

 Nationstar and US Bank seemingly suggest that Plaintiff’s Second Renewed Motion for 

Summary Judgment should be stricken without any reference to any authority supporting that 
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position. The Banks rely heavily on recent Nevada Supreme Court precedent in Bank of Am., N.A. 

v. SFR Invs. Pool 1, LLC, 134 Nev. Adv. Op. 72, 427 P.3d 113 (2018) (Diamond Spur). Diamond 

Spur has no relation to a Motion to Strike or to the arguments raised by Plaintiff in its Second 

Renewed Motion for Summary Judgment. 

 Additionally, Republic Silver State Disposal, Inc., d/b/a Republic Services (hereafter 

“Republic Services”) filed a Limited Opposition to Plaintiffs’ Second Renewed Motion for 

Summary Judgment. Republic Services is not opposed to the relief requested by the Plaintiffs. 

However, they do cite NRS 444.520(3) to claim that their perpetual and super-priority lien is 

superior to any of the other interests represented in this case. Republic Services request that any 

Order issued regarding this matter reflect Republic Services’ super priority status as first priority 

above all other parties.  

II. LEGAL ARGUMENT 

A. REPLY IN SUPPORT OF RENEWED MOTION FOR SUMMARY 

JUDGMENT 

1) Plaintiff’s Motion is Property Before the Court 

This Court "may reconsider a previously decided issue if substantially different evidence 

is subsequently introduced or the decision is clearly erroneous." Masonry and Tile Contractors 

Ass'n of Southern Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d 486, 489 

(1997) (internal citations omitted). A court has discretion to depart from a prior order when “(1) 

the motion is necessary to correct manifest errors of law or fact upon which the judgment is based; 

…”. Turner v. Burlington  N. Santa  Fe  R.  Co., 338 F.3d1058, 1063 (9th Cir.2003) (quoting 

McDowell v. Calderon, 197 F.3d 1253, 1254 n. 1 (9th Cir.  1999) (en banc)); see also Kona Enters 

Inc. v. Estate of Bishop, 229 F.3d 877, 890 (9th Cir.2000).  A motion to reconsider must set forth 

the following: (1) some valid reason why the court should revisit its prior order; and (2) facts or 

law in support of reversing the prior decision. Frasure v. United States, 256 F.Supp.2d 1180, 1183 

(D.Nev. 2003).  A court has inherent authority to reconsider its prior orders at any time. Trail v. 

Faretto, 91 Nev. 401, 403, 536 P.2d 1026, 1027 (1975) ("[A] court may, for sufficient cause 

shown, amend, correct, resettle, modify, or vacate, as the case may be, an order previously made 
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and entered on motion in the progress of the cause or proceeding."); see also Barry v. Lindner, 

119 Nev. 661, 670, 81 P.3d 537, 543 (Nev. 2003) (NRCP 54(b) permits a district court to revise 

orders at any time before the entry of final judgment).  

As pointed out by BANA, there are significant changes to the legal landscape surrounding 

HOA sales. Of course, BANA continues its longstanding practice of misreading and over-

extending Supreme Court decisions. There are several ways to evaluate Plaintiff’s Second 

Renewed  Motion for Summary Judgment. Initially, it could be treated as a brand-new motion for 

summary judgment. In which case the merits of the new briefing should be reached. Alternatively, 

it could be treated as a motion for reconsideration of certain points of prior summary judgment 

orders. In which case, as set forth in the preceding paragraph revisiting prior orders is appropriate 

until a final judgment is issued. NRCP 54(b). Finally it could be treated as a supplemental briefing 

regarding the prior submitted motion for summary judgment, which the court has wide discretion 

to permit and consider. See, EDCR 2.20 allowing supplemental briefs at the court’s discretion. 

2) Defendant Fails to Identify Any Legal Basis for Its Position That NRS 116.3116 

Should Be Construed In Contravention Of Its Plain Language Meaning 

Defendant remains unable to provide this Court with any basis for its position that the 

plain language of NRS 116.3116 should be ignored. Specifically NRS 116.3116 grants 

superpriority to the assessments for common expenses “which would have become due in the 

absence of acceleration during the 9 months immediately preceding institution of an action 

to enforce the lien.” (emphasis added) It is undisputed that that the notice of delinquent 

assessments lien was mailed in April of 2011.  The amount of the assessments which came due 

in the absence of acceleration in the nine months prior was $216.00.  The bank failed to pay or 

offer to pay $216.00 to satisfy the HOA’s superpriority lien portion, and therefore failed to protect 

its interest.  Any other interpretation of the statute would refute every relevant rule of statutory 

construction. 
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3) Nationstar Fails to Present Any Evidence That It Has a Claim to the Deed of 

Trust 

Without citation, authority, or evidence, Nationstar asserts that it has an interest in the 

property only as servicer of an interest held by US Bank.  However, Nationstar has not provided 

a scintilla of evidence demonstrating that Nationstar has any servicing relationship with US Bank.  

Having failed to offer any evidence to refute the chain of assignments of the Deed of Trust which 

clarify that Nationstar has no interest, judgement against Nationstar is required. 

Ultimately, Plaintiff’s renewed filing seeks to place before the court the relevant and 

current authority necessary to evaluate the pending claims on their merits. Summary Judgment is 

appropriate in this matter and should be entered in favor of Plaintiff. 

B. OPPOSITION TO BANKS’ MOTION TO STRIKE 

EDCR 2.20(c) requires that, “A party filing a motion must also serve and file with it a 

memorandum of points and authorities in support of each ground thereof. The absence of such 

memorandum may be construed as an admission that the motion is not meritorious, as cause for 

its denial or as a waiver of all grounds not so supported.” In this case the Banks titled their filing 

as a Motion to Strike, but provided no citation to any rule, statute or case which would support 

their Motion to Strike. The Banks have waived the opportunity to properly support their motion 

to strike by failing to provide even a scintilla of valid argument in favor in their original filing. 

As such their purported motion to strike is not properly before this Court, and must not be 

addressed on its merits.  
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III. CONCLUSION 

For the foregoing reasons, Plaintiff respectfully requests that the Court grant Plaintiff’s 

Second Renewed Motion for Summary Judgment. Additionally, Plaintiff requests that this Court 

deny Defendants’ Motion to Strike Plaintiffs’ Second Renewed Motion for Summary Judgment.   
 

Dated this 31st day of January, 2019. 

 
   THE LAW OFFICE OF MIKE BEEDE, PLLC 
 
      By: /s/ Michael Beede                       
       MICHAEL BEEDE, ESQ. 
       Nevada Bar No. 13068 
       JAMES W. FOX, ESQ. 
       Nevada Bar No. 13122 
       2470 St. Rose Pkwy, Suite 307 

Henderson, NV 89074 
T: 702-473-8406 
F: 702-832-0248 
eservice@legallv.com 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of The Law Office of Mike Beede, 

PLLC and that on the 31st day of January, 2019, I did cause a true and correct copy of the foregoing 

PLAINTIFFS’ REPLY IN SUPPORT OF SECOND RENEWED MOTION FOR 

SUMMARY JUDGMENT AND PLAINTIFFS’ OPPOSITION TO DEFENDANTS 

NATIONSTAR MORTGAGE LLC AND U.S. BANL, N.A.’S MOTION TO STRIKE to be 

served upon each of the parties listed below via electronic service through the Eighth Judicial District 

Court’s Odyssey E-File and Serve System: 

 
Ariel E. Stern, Esq.   ariel.stern@akerman.com  

  Donald H. Williams, Esq.  dwilliams@dhwlawlv.com  
  Drew Starbuck, Esq.   dstarbuck@dhwlawlv.com  
  Akerman Las Vegas Office  akermanlas@akerman.com  
  EService    EserviceLegalLV@gmail.com  
  Mike Beede    Mike@legallv.com  
  Rex Garner    rex.garner@akerman.com  
  Robin Gullo    rgullo@dhwlawlv.com  
  Donna Wittig    donna.wittig@akerman.com 
 
     
    By: /s/ Michael Madden                                                            
     An Employee of The Law Office of Mike Beede, PLLC 
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NEFF
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: ariel.stern@akerman.com  
Email: donna.wittig@akerman.com 

Attorneys for Defendants Nationstar Mortgage LLC  
& U.S. Bank, N.A.  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ANTHONY S. NOONAN IRA, LLC; and LOU 
NOONAN; and JAMES M. ALLRED IRA, 
LLC; 

Plaintiff, 
v. 

MATTHEW M. BIGAM; and REPUBLIC 
MORTGAGE; and REPUBLIC MORTGAGE, 
LLC; and U.S. BANK NATIONAL 
ASSOCIATION EE; and BANK OF AMERICA, 
N.A.; and NATIONSTAR MORTGAGE, LLC; 
and ROE CORPORATIONS I-V, inclusive, 

Defendants.

Case No.: A-14-710465-C
Dept.: IV 

NOTICE OF ENTRY OF FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND 
JUDGMENT

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that a FINDINGS OF FACT, CONCLUSIONS OF LAW AND 

JUDGMENT has been entered by this Court on the 18th day of March, 2019, in the above-captioned 

matter.  A copy of said Order is attached hereto as Exhibit A.

Dated this 19th day of March, 2019  AKERMAN LLP 

/s/ Donna M. Wittig  
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Attorneys for Nationstar Mortgage LLC and 
U.S. Bank

Case Number: A-14-710465-C

Electronically Filed
3/19/2019 2:00 PM
Steven D. Grierson
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 19th day of 

March, 2019, I caused to be served a true and correct copy of the foregoing NOTICE OF ENTRY 

OF FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT, in the following 

manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic 

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master 

Service List as follows: 

WILLIAMS & ASSOCIATES

Donald H. Williams, Esq. dwilliams@dhwlawlv.com   
Drew Starbuck, Esq.  dstarbuck@dhwlawlv.com   
Robin Gullo   rgullo@dhwlawlv.com 

LAW OFFICE OF MIKE BEEDE, PLLC 
EService  EserviceLegalLV@gmail.com   
Mike Beede   Mike@legallv.com   

/s/ Carla Llarena 
An employee of AKERMAN LLP
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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 
ANTHONY S. NOONAN IRA, LLC; 
LOU NOONAN; AND JAMES M. 
ALLRED IRA, LLC 
 

Appellants, 
 
v. 
 
U.S. BANK NATIONAL 
ASSOCIATION EE; AND 
NATIONSTAR MORTGAGE, LLC, 
 

Respondents. 

Supreme Court No. 78624 
 
 
District Court No. A-14-710465-C 
 
 

 
DOCKETING STATEMENT CIVIL APPEALS 

 
1) Lower Court: 

Judicial District: 8th 
Department: 4 
County: Clark  
Judge: The Honorable Judge Kerry Earley 
District Court Case No.: A-14-710465-C 

 

2) Attorney Filing this docketing statement: 
Law Office of Michael Beede, PLLC 
MICHAEL BEEDE, ESQ. 
Nevada Bar No. 13068 
JAMES W. FOX, ESQ. 
Nevada Bar No. 13122 
2470 St. Rose Pkwy, Suite 307 
Henderson, Nevada 89074 
Attorneys for Appellants, Anthony S. Noonan IRA, LLC, Lou Noonan, 
and James M. Allred IRA, LLC 
 

3) Attorneys representing respondents: 
Akerman LLP 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG, ESQ. 

Electronically Filed
Jun 03 2019 05:36 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 78624   Document 2019-24082



 
 

Nevada Bar No. 11015 
9510 W. Sahara Ave., Suite 200 
Las Vegas, Nevada 89117 
Attorneys for Respondents Nationstar Mortgage LLC and U.S. Bank, 
N.A. 

 
4) Nature of disposition below (all that apply are named): 

Respondents were awarded Summary Judgement 
 

5) Does this appeal raise issues concerning child custody, venue, and/or 
termination of parental rights? 
 

None apply.  

6) Pending and prior proceedings in this Court. 

None. 

7) Pending and prior proceedings in other courts. 

With the exception of the underlying case (A-14-710465-C), no other Courts 

have heard any other proceeding relating or arising from the case herein. 

8) Nature of the action (attorney input needed): 

In this action, Appellants argue that it took title to the property located at 7883 

Tahoe Ridge Ave., Las Vegas, NV 89139, and bearing Clark County Assessor’s 

Parcel Number 176-11-311-013 (the “Property”) free and clear of all liens as a result 

of an HOA superpriority lien foreclosure sale. The Court ruled in favor of 

Respondents, Nationstar Mortgage, LLC and U.S. Bank, N.A. (“Respondents”) on 

the errant conclusion that deed of trust beneficiary satisfied the HOA’s superpriority 



 
 

lien portion.  Appellant contends that the deed of trust beneficiary miscalculated the 

superpriority lien portion.  Based on the miscalculation, the deed of trust 

beneficiary’s agent attempted to pay an insufficient amount, but conditioned the 

payment on the agreement that the debt had been paid-in-full.  

On December 1, 2014, Plaintiffs/Appellants filed a quiet title complaint to 

have the District Court declare that Plaintiffs bought the property free and clear of 

all competing interests. On April 8, 2016, Plaintiffs’ previous Motion for Summary 

Judgment, and Defendants Nationstar Mortgage, LLC (hereafter, “Nationstar”) and 

U.S. Bank, N.A.’s (hereafter, “US Bank”) (collectively, “Defendants”) Motion for 

Summary Judgment came on for hearing before the District Court. At the hearing, 

the Court denied both motions for summary judgment, and ordered the parties to 

engage in discovery.  

Following the close of discovery, Plaintiffs and Nationstar each filed 

competing dispositive motions on November 10, 2016.  Although fully briefed, no 

hearing was held and the motions remained undecided.  The parties have since 

stipulated to continue trial twice in anticipation of the Court’s holding on the pending 

motions.  Plaintiffs renewed their Motion for Summary Judgment in an attempt to 

demonstrate that the development of case law surrounding NRS 116 had provided 

ample authority for this Court adjudicate this matter without the need for trial. 



 
 

Ultimately, the Court ruled against Plaintiffs. In the filed Findings of Fact, 

Conclusions of Law and Judgment, the Court found that there were no genuine issues 

of material fact as to whether Defendants’ tender was sufficient.  

Plaintiff/Appellant contends that the District Court failed to adequately 

interpret the law which is grounds for reversal and remand.   

9) Issue(s) on appeal: 

a. Whether the District Court erred in finding no disputed issues of 

material fact as to whether the superpriority lien had been satisfied prior 

to the HOA Foreclosure Sale. 

10) Pending proceedings in this court raising the same or similar issues. 

Appellant’s Counsel is unaware of any action pending before the Court which 

addresses the specific arguments advanced by Appellant in this action. 

11) Constitutional Issues. 

Appellant does not challenge the constitutionality of any Nevada statute. 

12) Other Issues. 

While a variety of arguments were proffered by the parties to this action, and 

this action implicates numerous issues, this Court need only consider those issues 

which are related to the issues argued in the Parties’ competing dispositive motion 

practice. 



 
 

13) Assignment to the Court of Appeals or retention in the Supreme Court. 

The Nevada Supreme Court can retain jurisdiction of this case because this is 

a final judgment entered by the District Court in an action commenced in the District 

Court and presents a question of statewide public importance. NRAP 17(a)(11) 

14) Trial.  

This case did not reach trial. 

15) Judicial Disqualification. 

Appellant does not plan to file a judicial disqualification. 

16) Date of entry of written judgment or order appealed from: 

 The Findings of Fact, Conclusions of Law and Judgment granting 

Respondents Nationstar Mortgage, LLC and U.S. Bank N.A.’s Motion for Summary 

Judgment was entered March 18, 2019.   

17) Date of entry of written judgment or order appealed from: 

The Notice of Entry of Findings of Fact, Conclusions of Law and Judgment 

granting Respondents Nationstar Mortgage, LLC and U.S. Bank N.A.’s Motion for 

Summary Judgment was entered on March 19, 2019.  

18) Tolling of time to file an appeal: 

Appellant is unaware of any motion that would have tolled the time to file an 

appeal. 



 
 

19) Date notice of appeal was filed: 

Appellant filed this Notice of Appeal with the District Court on April 17, 

2019, and it was filed and docketed with the Nevada Supreme Court on April 24, 

2019.  

20) Specify statute or rule governing the time limit for filing the notice  

of appeal: 

NRAP 4(a)(1). 

21) Specify the statute or other authority granting this court  

jurisdiction to review the judgment or order appealed from: 

NRAP 3A(b)(1).  

22) List all parties involved in the action or consolidated actions in the 

District Court: 

a. Parties: 

i. Plaintiffs/Appellants – Anthony S. Noonan, IRA, LLC; Lou 

Noonan; James M. Allred, LLC 

ii. Defendant/Respondent – Nationstar Mortgage LLC 

iii. Defendant/Respondent – U.S. Bank, N.A. 

b. Parties not part of appeal: 

i. Defendant Matthew M. Bigam – Default 9/18/2015 



 
 

ii. Defendant Republic Mortgage – Default – 2/27/2015 

iii. Republic Mortgage LLC – Default – 2/27/2015 

iv. Bank of America, NA – Judgment by Default 3/10/2015 – The 

Eighth Judicial District Court’s Register of Actions inaccurately 

states that the 2/3/2015 Default against Bank of America, NA 

had been set aside.  

v. Real Time Resolutions, Inc. – dismissed via Stipulation and 

Order – 6/30/2015 

vi. Republic Silver State Disposal, Inc.  At the time of this filing, it 

was discovered that an order has not yet been entered as to the 

claim between Republic and Appellant, but that such order is 

forthcoming. 

23) Brief statement of each parties’ claims, counterclaims, cross-claims  

and third-party claims, and the date of formal disposition of each   

claim. 

a. Plaintiffs/Appellants’ claims: 

i. Declaratory Relief/Quite Title (resolved by the Findings of Fact, 

Conclusions of Law and Judgment, March 18, 2019). 



 
 

ii. Preliminary and Permanent Injunction (resolved by the Findings 

of Fact, Conclusions of Law and Judgment, March 18, 2019). 

iii. Slander to Title (resolved by the Findings of Fact, Conclusions 

of Law and Judgment, March 18, 2019). 

b. Defendants/Respondents’ Nationstar Mortgage, LLC and U.S. Bank, 

N.A. did not make any claims, counter-claims, or third-party claims. (A 

Findings of Fact, Conclusions of Law and Judgment granting 

Nationstar Mortgage, LLC and U.S. Bank, N.A.’s Motion for Summary 

Judgment was entered March 18, 2019.)  

24) Did the judgment or order appealed from adjudicate All the claims 

alleged below and the rights and liabilities of ALL the parties to the 

action. 

Yes, except as described under 22(b)(vi). 

25) If “No” complete the following: 

a. Specify the claims reaming pending below: 

 Republic Silver State Disposal, Inc.  At the time of this filing, it was 

discovered that an order has not yet been entered as to the claim between Republic 

and Appellant, but that such order is forthcoming. 

b. Specify parties remaining below: 



 
 

 Republic Silver State Disposal, Inc.  At the time of this filing, it was 

discovered that an order has not yet been entered as to the claim between Republic 

and Appellant, but that such order is forthcoming. 

c. Did the Court certify the judgment or order appealed from as a 

final judgment pursuant to NRCP 54(b)?  

Yes. 

d. Did the court make an express determination, pursuant to NRCP 

54(b) that there is no just reason for delay and an express direction 

for the entry of judgment? 

Yes. 

26) If “No” to any part of question 25, explain the basis for seeking appellate 

review (e.g. order is independently appealable under NRAP 3A(b)). 

N/A 

27) Attached Please Find File Stamped copies of the following documents: 

- Anthony S. Noonan IRA, LLC; and Lou Noonan; and James M. 

Allred IRA, LLC’s Amended Complaint (filed 4/06/2015) 

- Republic Silver State Disposal, Inc. Answer to Complaint (filed 

4/22/2015) 



 
 

- Nationstar and U.S. Bank’s Answer to Amended Complaint (filed 

1/29/2019) 

- Default against Republic Mortgage (filed 2/27/2015) 

- Default against Republic Mortgage, LLC (filed 2/27/2015) 

- Default against Bank of America (filed 2/3/2015) 

- Default against Nationstar Mortgage, LLC (filed 1/26/2015) 

- Default against US Bank National Association EE (filed 2/3/2015) 

- Default against Matthew M. Bigam (filed 9/18/2015) 

- Judgment by Default against Bank of America, N.A. (filed 

3/10/2015) 

- Notice of Entry of Judgment by Default (filed 5/9/2019) 

- Stipulation and Order for Dismissal of Real Time Resolutions, Inc. 

(filed 6/30/2015) 

- Notice of Entry of Order for Dismissal of Real Time Resolutions, 

Inc. (filed 7/1/2015) 

- Stipulation and Order Setting Aside Default of Nationstar and US 

Bank (filed 3/20/2015) 

- Notice of Entry of Stipulation and Order Setting Aside Default of 

Nation Star and US Bank (filed 3/31/2015) 



 
 

- Stipulation and Order to Continue Trial and All Trial Related 

Deadlines (filed 9/07/2017) 

- Notice of Entry of Stipulation to Continue Trial and All Trial 

Related Deadlines (filed 9/7/2017) 

- Stipulation to Continue Calendar Call, Trial and All Trial -Related 

Deadlines (Second Request) (filed 5/9/2018) 

- Notice of Entry of Stipulation to Continue Calendar Call, Trial and 

All Trial-Related Deadlines (Second Request) (filed 5/10/2018) 

- Plaintiffs’ Second Renewed Motion for Summary Judgment (filed 

12/19/2018) 

- Nationstar and U.S. Bank’s: (1) Motion to Strike Plaintiffs’ Second 

Renewed Motion for Summary Judgment, and Alternatively, (2) 

Opposition to Plaintiffs’ Second Renewed Motion for Summary 

Judgment, and (3) Supplement to Nationstar and U.S. Bank’s 

Renewed Motion for Summary Judgment (filed 1/7/2019) 

- Republic Silver State Disposal, Inc., d/b/a Republic Services’ 

Limited Opposition to Plaintiff’s Second Renewed Motion for 

Summary Judgment (filed 1/9/2019) 



 
 

- Plaintiffs’ Reply in Support of Second Renewed Motion for 

Summary Judgment and Plaintiffs’ Opposition to Defendants 

Nationstar Mortgage LLC and U.S. Bank, N.A.’s Motion to Strike 

(filed 1/31/2019) 

- Findings of Fact, Conclusions of Law and Judgment (filed 

3/18/2019) 

- Notice of Entry of Findings of Fact, Conclusions of Law and 

Judgment (filed 3/19/2019) 

 

  



 
 

VERIFICATION 

I declare under penalty of perjury that I have read this docketing statement, 
that the information provided in this docketing statement is true and complete 
to the best of my knowledge, information, and belief, and that I have attached 
all required documents to this docketing statement. 
 

Anthony S. Noonan, IRA, LLC;  
Lou Noonan;  
James M. Allred IRA, LLC         Michael Beede, Esq.                                       
Name of Appellant s   Name of Appellant’s Counsel of Record 
 
June 3, 2019                         /s/Michael Beede                                           
Date      Signature of Appellant’s Counsel of Record 
 
Nevada, Clark County                
State and County Where Signed 

  



 
 

CERTIFICATE OF SERVICE 

I, the undersigned, declare under penalty of perjury, that I am over the age of 

eighteen (18) years, and I am not a party to, nor interested in, this action. On June 3, 

2019, I caused to be served a true and correct copy of the foregoing DOCKETING 

STATEMENT CIVIL APPEALS upon the following by the method indicated: 

 
  BY E-MAIL: by transmitting via e-mail the document(s) listed 

above to the e-mail addresses set forth below and/or included on the 
Court’s Service List for the above-referenced case. 
 

X  BY ELECTRONIC SUBMISSION: submitted to the above-entitled 
Court for electronic filing and service upon the Court's Service List 
for the above-referenced case. 
 

  BY U.S. MAIL: by placing the document(s) listed above in a sealed 
envelope with postage thereon fully prepaid, in the United States mail 
at Las Vegas, Nevada addressed as set forth below. 
 

 
 
    /s/ Michael Madden                                                             
    An Employee of The Law Office of Mike Beede, PLLC 
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ANAC
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: ariel.stern@akerman.com  
Email: donna.wittig@akerman.com 

Attorneys for Defendants Nationstar 
Mortgage LLC & U.S. Bank, N.A.  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ANTHONY S. NOONAN IRA, LLC; and LOU 
NOONAN; and JAMES M. ALLRED IRA, 
LLC; 

Plaintiff, 

v. 

MATTHEW M. BIGAM; and REPUBLIC 
MORTGAGE; and REPUBLIC MORTGAGE, 
LLC; and U.S. BANK NATIONAL 
ASSOCIATION EE; and BANK OF AMERICA, 
N.A.; and NATIONSTAR MORTGAGE, LLC; 
and ROE CORPORATIONS I-V, inclusive, 

Defendants.

Case No.: A-14-710465-C
Dept.: IV 

NATIONSTAR AND U.S. BANK'S 
ANSWER TO AMENDED COMPLAINT 

Defendants U.S. Bank National Association (U.S. Bank) and Nationstar Mortgage LLC 

(Nationstar) answers plaintiffs' amended complaint as follows: 

1. Defendants lack sufficient information to admit or deny the allegations in this 

paragraph and, on that basis, deny the same. 

[2-19.  Plaintiffs omit paragraphs 2 through 19 in their amended complaint.] 

20. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required and this paragraph asserts 

allegations against these answering defendants, defendants deny plaintiffs took title to the property 

Case Number: A-14-710465-C

Electronically Filed
1/29/2019 12:22 PM
Steven D. Grierson
CLERK OF THE COURT
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free and clear of U.S. Bank's first deed of trust, of which Nationstar is the servicer.  Defendants lack 

sufficient information to admit or deny the remaining allegations in this paragraph and, on that basis, 

deny the same. 

21. To the extent this paragraph asserts allegations against these answering defendants, 

defendants admit they continue to claim an interest in the property superior to plaintiffs' interest; 

namely, the first deed of trust was not extinguished by the HOA foreclosure sale, which lien 

continues to encumber the property.  Defendants lack sufficient information to admit or deny the 

remaining allegations in this paragraph and, on that basis, deny the same. 

22. Defendants assert the recorded documents speak for themselves and defendants deny 

any allegation inconsistent therewith. 

23. Defendants assert the recorded documents speak for themselves and defendants deny 

any allegation inconsistent therewith.  Defendants assert U.S. Bank owns the loan underlying and 

documented by the first deed of trust.   

24. Defendants assert the recorded documents speak for themselves and defendants deny 

any allegation inconsistent therewith.  Defendants assert Bank of America, N.A. was a prior servicer. 

25. Defendants assert the recorded documents speak for themselves and defendants deny 

any allegation inconsistent therewith. 

26. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required, defendants lack sufficient 

information to admit or deny the allegations in this paragraph and, on that basis, deny the same. 

27. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required, defendants lack sufficient 

information to admit or deny the allegations in this paragraph and, on that basis, deny the same. 

28. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required and this paragraph asserts 

allegations against these answering defendants, deny. 

. . . 

. . . 
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29. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required and this paragraph asserts 

allegations against these answering defendants, deny. 

30. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required and this paragraph asserts 

allegations against these answering defendants, defendants deny plaintiffs are entitled to the relief 

they request herein.  Defendants lack sufficient information to admit or deny the remaining 

allegations in this paragraph and, on that basis, deny the same.   

FIRST CLAIM FOR RELIEF 

(Declaratory Relief/Quiet Title Pursuant to NRS 30.010 et. seq. and NRS 116 et seq.) 

31. Defendants repeat and incorporate by reference their answers to the allegations above. 

32. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required, defendants admit the court has 

the power and authority to declare the rights and interests of the parties, but defendants deny 

plaintiffs are entitled to the relief they request herein.  More specifically, defendants deny 

defendants' interest in the property were extinguished by the HOA's foreclosure sale. 

33. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required, defendants deny plaintiffs hold 

title free and clear of defendants' first deed of trust.  Defendants lack sufficient information to admit 

or deny the remaining allegations in this paragraph and, on that basis, deny the same.   

34. To the extent this paragraph asserts allegations against these answering defendants, 

defendants admit they continue to claim an interest in the property; namely, the first deed of trust 

was not extinguished by the HOA foreclosure sale, which lien continues to encumber the property.  

Defendants lack sufficient information to admit or deny the remaining allegations in this paragraph 

and, on that basis, deny the same. 

35. To the extent this paragraph asserts allegations against these answering defendants, 

deny. 

. . .  
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36. Defendants do not deny plaintiffs seek an order from this court quieting title to the 

property in their name, but defendants deny plaintiffs are entitled to such an order quieting title free 

and clear of defendants' first deed of trust. 

SECOND CLAIM FOR RELIEF 

(Preliminary and Permanent Injunction against U.S. Bank N.A., Bank of America, N.A., 

Nationstar Mortgage LLC and Real Time Solutions, Inc.) 

37. Defendants repeat and incorporate by reference their answers to the allegations above. 

38. The allegations in this paragraph state characterizations and legal conclusions to 

which no response is required.  To the extent an answer is required and this paragraph asserts 

allegations against these answering defendants, defendants deny plaintiffs own the property free and 

clear of defendants' first deed of trust and lack sufficient information to admit or deny the remaining 

allegations in this paragraph and, on that basis, deny the same.   

39. To the extent this paragraph asserts allegations against these answering defendants, 

defendants admit they continue to claim an interest in the property; namely, the first deed of trust 

was not extinguished by the HOA foreclosure sale, which lien continues to encumber the property.  

Defendants lack sufficient information to admit or deny the remaining allegations in this paragraph 

and, on that basis, deny the same. 

40. To the extent this paragraph asserts allegations against these answering defendants, 

defendants deny plaintiffs have superior title or interest in the property and admit they have an 

interest in the property; namely, these answering defendants assert the first deed of trust was not 

extinguished by the HOA foreclosure sale, which lien continues to encumber the property and under 

which these answering defendants may properly foreclose.  Defendants lack sufficient information to 

admit or deny the remaining allegations in this paragraph and, on that basis, deny the same. 

41. To the extent this paragraph asserts allegations against these answering defendants or 

the first deed of trust, deny.  Defendants lack sufficient information to admit or deny the remaining 

allegations in this paragraph and, on that basis, deny the same. 

. . . 

. . . 
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THIRD CLAIM FOR RELIEF 

(Slander to Title) 

42. Defendants repeat and incorporate by reference their answers to the allegations above. 

43. To the extent this paragraph asserts allegations against these answering defendants, 

deny.  Defendants lack sufficient information to admit or deny the remaining allegations in this 

paragraph and, on that basis, deny the same. 

44. To the extent this paragraph asserts allegations against these answering defendants, 

deny.  Defendants lack sufficient information to admit or deny the remaining allegations in this 

paragraph and, on that basis, deny the same. 

45. To the extent this paragraph asserts allegations against these answering defendants, 

deny.  Defendants lack sufficient information to admit or deny the remaining allegations in this 

paragraph and, on that basis, deny the same. 

46. To the extent this paragraph asserts allegations against these answering defendants, 

deny.  Defendants lack sufficient information to admit or deny the remaining allegations in this 

paragraph and, on that basis, deny the same. 

PRAYER FOR RELIEF

To the extent plaintiffs' prayer for relief seeks relief from these defendants,  

1. Defendants deny plaintiffs are entitled to the relief sought in paragraph 1 of the prayer 

for relief; 

2. Defendants deny plaintiffs are entitled to the relief sought in paragraph 2 of the prayer 

for relief; 

3. Defendants deny plaintiffs are entitled to the relief sought in paragraph 3 of the prayer 

for relief; 

4. Defendants deny plaintiffs are entitled to the relief sought in paragraph 4 of the prayer 

for relief; 

5. Defendants deny plaintiffs are entitled to the relief sought in paragraph 5 of the prayer 

for relief. 

. . . 
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AFFIRMATIVE DEFENSES

Defendants assert the following additional defenses.  To the extent discovery and 

investigation of this case is not yet complete, defendants reserve the right to amend this answer by 

adding, deleting, or amending defenses as may be appropriate.  Any allegations not specifically 

admitted are denied.  In further answer to the amended complaint, and by way of additional 

defenses, defendants aver as follows: 

FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 

Plaintiffs have failed to state facts sufficient to constitute any cause of action against 

defendants. 

SECOND AFFIRMATIVE DEFENSE
(Barred from Equitable Relief) 

Plaintiffs are barred from obtaining equitable relief by plaintiffs' own inequitable conduct.   

THIRD AFFIRMATIVE DEFENSE 
(Tender, Estoppel, Latches, Waiver) 

The superpriority portion of the HOA's lien was satisfied prior to the homeowner's 

association foreclosure under the doctrines of tender, estoppel, laches, or waiver. 

FOURTH AFFIRMATIVE DEFENSE 
(Inequities, Commercial Reasonableness and Violation of Good Faith – NRS 116.1113) 

The homeowner's association foreclosure sale was inequitable and/or not commercially 

reasonable, and the circumstances of sale of the property violated the homeowner's association's 

obligation of good faith under NRS 116.1113 and duty to act in a commercially reasonable manner. 

FIFTH AFFIRMATIVE DEFENSE 
(Failure to Mitigate Damages) 

Plaintiffs' claims are barred in whole or in part because of its failure to take reasonable steps 

to mitigate its damages, if any. 

SIXTH AFFIRMATIVE DEFENSE 
(No Standing) 

Plaintiffs lack standing to bring some or all of their claims and causes of action. 

. . . 
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SEVENTH AFFIRMATIVE DEFENSE 
(Unclean Hands) 

Defendants aver the affirmative defense of unclean hands. 

EIGHTH AFFIRMATIVE DEFENSE 
 (Plaintiffs are Not Entitled to Relief) 

Defendants deny plaintiffs are entitled to any relief for which they pray. 

NINTH AFFIRMATIVE DEFENSE 
(Failure to Do Equity) 

Defendants aver the affirmative defense of failure to do equity. 

TENTH AFFIRMATIVE DEFENSE 
(Failure to Provide Notice) 

Defendants, or their predecessors in interest, were not provided proper notice of the 

"superpriority" assessment amounts and the homeowner's association foreclosure sale, and any such 

notice provided to defendants or their predecessors in interest failed to comply with the statutory and 

common law requirements of Nevada and with state and federal constitutional law. 

ELEVENTH AFFIRMATIVE DEFENSE  
(Void Foreclosure Sale) 

The HOA foreclosure sale is void for failure to comply with the provisions of NRS Chapter 

116, and other provisions of law. 

TWELFTH AFFIRMATIVE DEFENSE  
 (Plaintiff is not a Bona Fide Purchaser) 

Plaintiffs are not bona fide purchasers. 

THIRTEENTH AFFIRMATIVE DEFENSE 
 (Unjust Enrichment) 

Plaintiffs' claims are barred, in whole or in part, because plaintiffs would be unjustly 

enriched if allowed to recover all or any part of the damages or relief alleged in the complaint. 

FOURTEENTH AFFIRMATIVE DEFENSE 
 (Statute of Limitations) 

Plaintiffs' claims are barred in whole or in part by the statute of limitations. 

. . . 
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FIFTEENTH AFFIRMATIVE DEFENSE 
 (Estoppel) 

Plaintiffs are estopped from asserting their claims against defendants. 

SIXTEENTH AFFIRMATIVE DEFENSE 
 (Additional Affirmative Defenses) 

Pursuant to NRCP 11, Defendants reserve the right to assert additional affirmative defenses 

in the event discovery and/or investigation disclose the existence of other affirmative defenses. 

DATED January 29th, 2019. 

AKERMAN LLP 

/s/ Donna M. Wittig                          .
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Nationstar Mortgage 
LLC and U.S. Bank, N.A., as trustee 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 29th day of 

January, 2019, I caused to be served a true and correct copy of the foregoing NATIONSTAR AND 

U.S. BANK'S ANSWER TO AMENDED COMPLAINT, in the following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic 

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master 

Service List as follows: 

WILLIAMS & ASSOCIATES

Donald H. Williams, Esq. dwilliams@dhwlawlv.com   
Drew Starbuck, Esq.  dstarbuck@dhwlawlv.com   
Robin Gullo   rgullo@dhwlawlv.com 

LAW OFFICE OF MIKE BEEDE, PLLC 
EService  EserviceLegalLV@gmail.com   
Mike Beede   Mike@legallv.com   

/s/ Carla Llarena 
An employee of AKERMAN LLP
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NEJD 
Michael Beede, Esq. 
Nevada Bar No. 13068 
James W. Fox, Esq. 
Nevada Bar No. 13122 
The Law Office of Mike Beede, PLLC 
2470 St. Rose Pkwy, Suite 307 
Henderson, NV 89074 
T: 702-473-8406 
F: 702-832-0248 
eservice@legallv.com 
Attorneys for Plaintiffs 
 

 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ANTHONY S. NOONAN IRA, LLC; and 
LOU NOONAN; and JAMES M. ALLRED 
IRA, LLC;  

 
CASE NO. A-14-710465-C 
DEPT NO. IV 

                             Plaintiffs, 
v.  

 

 
MATTHEW M. BIGAM; and CORONADO 
RANCH LANDSCAPE MAINTENANCE 
CORPORATION; and REPUBLIC 
MORTGAGE; and REPUBLIC MORTGAGE 
LLC; and U.S. BANK NATIONAL 
ASSOCIATION as Trustee for the 
Certificateholders of Citigroup Mortgage Loan 
Trust Inc., Mortgage pass-through certificates, 
Series 2007-AR7; and BANK OF AMERICA 
NA; and NATIONSTAR MORTGAGE, LLC; 
and REAL TIME RESOLUTIONS, INC.; and 
REPUBLIC SILVER STATE DISPOSAL, 
INC.; and ROE CORPORATIONS I-V, 
inclusive, 

 
NOTICE OF ENTRY OF 
JUDGMENT BY DEFAULT 

                             Defendants.   

TO:  ALL PARTIES 

 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the Judgment by 

/// 

/// 

Case Number: A-14-710465-C

Electronically Filed
5/9/2019 12:35 PM
Steven D. Grierson
CLERK OF THE COURT
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Default was entered in the above entitled matter on the 10th day of March, 2015, a copy of which 

is attached hereto. 

Dated this 9th day of May, 2019. 
 

THE LAW OFFICE OF MIKE BEEDE, PLLC 
 

/s/ Michael Beede, Esq.                    
MICHAEL BEEDE, ESQ.  
Nevada Bar No.13068 
2470 St. Rose Pkwy, Suite 307 
Henderson, NV 89074 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of The Law Office of Mike 

Beede, PLLC, and that on this 9th day of May, 2019, I did cause a true and correct copy of the 

foregoing NOTICE OF ENTRY OF JUDGMENT BY DEFAULT to be served all parties listed 

below via electronic service through the Eighth Judicial District Court’s Odyssey E-File and 

Serve System, and/or by depositing a copy in the United States Mail, addressed as follows: 

  
 Ariel E. Stern, Esq.   ariel.stern@akerman.com  
  Donald H. Williams, Esq.  dwilliams@dhwlawlv.com  
  Drew Starbuck, Esq.    dstarbuck@dhwlawlv.com  
  Akerman Las Vegas Office  akermanlas@akerman.com  
  EService    EserviceLegalLV@gmail.com  
  Mike Beede    Mike@legallv.com  
  Rex Garner    rex.garner@akerman.com  
  Robin Gullo    rgullo@dhwlawlv.com  
  Donna Wittig    donna.wittig@akerman.com 
 

Bank of America NA 
c/o Nevada Secretary of State 
2250 Las Vegas Blvd. North, Ste. 400 
North Las Vegas, NV 89030 

 
Bank of America NA 
100 N. Tryon St. 
Charlotte, NC 28255 

  
 
 
 
 

/s/ Michael Madden                                                         
     An Employee of The Law Office of Mike Beede, PLLC 











































Case Number: A-14-710465-C

Electronically Filed
9/7/2017 8:32 AM
Steven D. Grierson
CLERK OF THE COURT
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NEO  
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
AKERMAN LLP 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: ariel.stern@akerman.com 
Email: donna.wittig@akerman.com 
Attorneys for Nationstar Mortgage, LLC 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

ANTHONY S. NOONAN IRA, LLC; and LOU 
NOONAN; and JAMES M. ALLRED IRA, 
LLC; 

Plaintiff, 

v. 

MATTHEW M. BIGAM; and REPUBLIC 
MORTGAGE; and REPUBLIC MORTGAGE, 
LLC; and U.S. BANK NATIONAL 
ASSOCIATION; and BANK OF AMERICA, 
N.A.; and NATIONSTAR MORTGAGE, LLC; 
and ROE CORPORATIONS I-V, inclusive, 

Defendants.

Case No.: A-14-710465-C
Dept.: IV 

NOTICE OF ENTRY OF STIPULATION 
TO CONTINUE TRIAL AND ALL TRIAL-
RELATED DEADLINES

PLEASE TAKE NOTICE that a STIPULATION TO CONTINUE TRIAL AND ALL 

TRIAL-RELATED DEADLINES has been entered on the 7th day of September 2017, in the 

above-captioned matter.  A copy of said Order is attached hereto as Exhibit A. 

DATED this 7th day of September, 2017. 

AKERMAN LLP

/s/ Donna M. Wittig
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Attorneys for Nationstar Mortgage, LLC 

Case Number: A-14-710465-C

Electronically Filed
9/7/2017 10:40 AM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 7th day of September,  2017 and pursuant to NRCP 5(b), I 

served via the Clark County electronic filing system a true and correct copy of the foregoing 

NOTICE OF ENTRY OF STIPULATION TO CONTINUE TRIAL AND ALL TRIAL-

RELATED DEADLINES,  addressed to: 

Williams & Associates 

Donald H. Williams, Esq. dwilliams@dhwlawlv.com

Drew Starbuck, Esq. dstarbuck@dhwlawlv.com

Robin Gullo rgullo@dhwlawlv.com

The Law Office Of Mike Beede, PLLC 

Mike Beede Mike@legallv.com

EService EserviceLegalLV@gmail.com

/s/ Doug J. Layne  
An employee of AKERMAN LLP
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Case Number: A-14-710465-C

Electronically Filed
9/7/2017 8:32 AM
Steven D. Grierson
CLERK OF THE COURT









Case Number: A-14-710465-C
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NTSO 
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
AKERMAN LLP 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: ariel.stern@akerman.com 
Email: donna.wittig@akerman.com 

Attorneys for Nationstar Mortgage, LLC 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

ANTHONY S. NOONAN IRA, LLC; and LOU 
NOONAN; and JAMES M. ALLRED IRA, 
LLC; 

Plaintiff, 
v. 

MATTHEW M. BIGAM; and REPUBLIC 
MORTGAGE; and REPUBLIC MORTGAGE, 
LLC; and U.S. BANK NATIONAL 
ASSOCIATION; and BANK OF AMERICA, 
N.A.; and NATIONSTAR MORTGAGE, LLC; 
and ROE CORPORATIONS I-V, inclusive, 

Defendants.

Case No.: A-14-710465-C 
Dept.: IV 

NOTICE OF ENTRY OF STIPULATION 
TO CONTINUE CALENDAR CALL, 
TRIAL AND ALL TRIAL-RELATED 
DEADLINES (SECOND REQUEST) 

Case Number: A-14-710465-C

Electronically Filed
5/10/2018 3:44 PM
Steven D. Grierson
CLERK OF THE COURT
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that a STIPULATION TO CONTINUE CALENDAR CALL, 

TRIAL AND ALL TRIAL-RELATED DEADLINES (SECOND REQUEST) has been entered 

by this Court on the 9th day of May, 2018, in the above-captioned matter.  A copy of said Order is 

attached hereto as  

Exhibit A.

Dated: May 10, 2018                                                     AKERMAN LLP

 /s/ Donna Wittig  
                                                                                                    ARIEL E. STERN, ESQ. 

Nevada Bar No. 8276 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Attorneys for Defendants Nationstar 
Mortgage LLC & U.S. Bank, N.A 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 10th of May, 2018 and pursuant to NRCP 5(b), I served via 

the Clark County electronic filing system a true and correct copy of the foregoing NOTICE OF 

ENTRY OF STIPULATION TO CONTINUE CALENDAR CALL, TRIAL AND ALL 

TRIAL-RELATED DEADLINES (SECOND REQUEST), addressed to: 

Williams & Associates 

Donald H. Williams, Esq. dwilliams@dhwlawlv.com

Drew Starbuck, Esq. dstarbuck@dhwlawlv.com

Robin Gullo rgullo@dhwlawlv.com

The Law Office Of Mike Beede, PLLC 

Mike Beede Mike@legallv.com

EService EserviceLegalLV@gmail.com

/s/ Christine Weiss  
An employee of AKERMAN LLP
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MSJD 
MICHAEL BEEDE, ESQ. 
Nevada Bar No. 13068 
JAMES W. FOX, ESQ. 
Nevada Bar No. 13122 
THE LAW OFFICE OF MIKE BEEDE, PLLC 
2470 St. Rose Pkwy, Suite 307 
Henderson, NV 89074 
T: 702-473-8406 
F: 702-832-0248 
eservice@LegalLV.com 
Attorneys for Plaintiffs 
Anthony S. Noonan IRA, LLC, 
Lou Noonan, and James M. Allred IRA, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

ANTHONY S. NOONAN IRA, LLC; and 
LOU NOONAN; and JAMES M. ALLRED 
IRA, LLC;  

CASE NO. A-14-710465-C 
DEPT NO. IV 

Plaintiffs, 
v. 

MATTHEW M. BIGAM; and CORONADO 
RANCH LANDSCAPE MAINTENANCE 
CORPORATION; and REPUBLIC 
MORTGAGE; and REPUBLIC MORTGAGE 
LLC; and U.S. BANK NATIONAL 
ASSOCIATION as Trustee for the 
Certificateholders of Citigroup Mortgage Loan 
Trust Inc., Mortgage pass-through certificates, 
Series 2007-AR7; and BANK OF AMERICA 
NA; and NATIONSTAR MORTGAGE, LLC; 
and REAL TIME RESOLUTIONS, INC.; and 
REPUBLIC SILVER STATE DISPOSAL, 
INC.; and ROE CORPORATIONS I-V, 
inclusive, 

PLAINTIFFS’ SECOND 
RENEWED MOTION FOR 
SUMMARY JUDGMENT 

Defendants. 

Plaintiff Anthony S. Noonan IRA, LLC, Lou Noonan, and James M. Allred IRA, LLC 

(hereafter collectively, “Plaintiffs”), by and through their attorney of record, Michael N. Beede, 

Esq., of the Law Office of Mike Beede, hereby files their Second Renewed Motion for Summary 

Judgment all claims. To the extent that this Court declines to resolve the case in full, Plaintiffs 

Case Number: A-14-710465-C

Electronically Filed
12/19/2018 10:54 AM
Steven D. Grierson
CLERK OF THE COURT
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ii 
 

move in the alternative for partial summary judgment on those issues of fact which are undisputed 

and against each Defendant individually. 

This motion is made and based upon the attached memorandum of Points and Authorities, 

all papers and pleadings on file herein, and any oral argument allowed at the time of the hearing. 
 
 
Dated this 19th day of December, 2018. 
  
    THE LAW OFFICE OF MIKE BEEDE, PLLC 
 

By: /s/ Michael Beede                           
MICHAEL BEEDE, ESQ. 
Nevada Bar No. 13068 
JAMES W. FOX, ESQ. 
Nevada Bar No. 13122 
2470 St. Rose Pkwy, Suite 307 
Henderson, NV 89074 
T: 702-473-8406 
F: 702-832-0248 
eservice@legallv.com 

 Attorneys for Anthony S. Noonan IRA, LLC, Lou  
  Noonan and James M. Allred IRA, LLC 
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iii 
 

NOTICE OF MOTION 

 You and each of you, will please take notice that the Plaintiffs’ Second Renewed Motion 

for Summary Judgment and all other Pending motions will come on regularly for hearing on the 

_______ day of ______________, 2018, at the hour of _____ ___.m, or as soon thereafter as 

counsel may be heard in Department IV in the above-referenced court. 
  

 Dated this 19th day of December, 2018 
 

    THE LAW OFFICE OF MIKE BEEDE, PLLC 
 

By: /s/ Michael Beede                           
MICHAEL BEEDE, ESQ. 
Nevada Bar No. 13068 
JAMES W. FOX, ESQ. 
Nevada Bar No. 13122 
2470 St. Rose Pkwy, Suite 307 
Henderson, NV 89074 
T: 702-473-8406 
F: 702-832-0248 
eservice@legallv.com 

 Attorneys for Anthony S. Noonan IRA, LLC, Lou  
  Noonan and James M. Allred IRA, LLC  

 

 

9:00 am February 7, 2019
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiffs are the owners of the real property commonly known as 7883 Tahoe Ridge Ave. 

LAs Vegas, NV 89139 (the “Property”). On April 8, 2016, Plaintiffs’ previous Motion for 

Summary Judgment, and Defendants Nationstar Mortgage, LLC (hereafter, “Nationstar”) and 

U.S. Bank, N.A.’s (hereafter, “US Bank”) (collectively, “Defendants”) Motion for Summary 

Judgment came on for hearing before this Court. At the hearing, the Court denied both motions 

for summary judgment, and ordered the parties to engage in discovery. Discovery has only further 

clarified that summary judgment in favor of Plaintiffs is appropriate. 

Following the close of discovery, Plaintiffs and Nationstar each filed competing 

dispositive motions on November 10, 2016.  Although fully briefed, no hearing was held and the 

motions remain undecided.  The parties have since stipulated to continue trial twice in anticipation 

of the Court’s holding on the pending motions.  Plaintiff brings the instant motion in an attempt 

to demonstrate that the development of the case law surrounding NRS 116 has provided ample 

authority for this Court adjudicate this matter without the need for trial. 

Defendants have not and still cannot, even after conducting discovery, raise any issue or 

dispute as to any material fact which would prevent a ruling in favor of Plaintiffs as a matter of 

law. There are no disputed material facts, nor is there any question as to matters of controlling 

law. Accordingly, Plaintiffs respectfully request that this Court grant summary judgment in their 

favor and quiet title of this Property. 

 

II. STATEMENT OF UNDISPUTED FACTS 

1. Plaintiffs Anthony S. Noonan IRA, LLC, Lou Noonan, and James M. Allred IRA, 

LLC, purchased this Property at a public foreclosure auction on July 21, 2014, 

conducted by Red Rock Financial Services. (Exhibit 1) 

2. A Foreclosure Deed was granted in favor of Anthony S. Noonan IRA, LLC and Lou 

Noonan and James M. Allred IRA, LLC on July 23, 2014. (Exhibit 1) 

3. This deed was recorded on July 25, 2014. (Exhibit 1) 
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4. This deed contained the following recital:  
 

This conveyance is made pursuant to the powers conferred upon agent by 
Nevada Revised Statutes, the Coronado Ranch Landscape Maintenance 
Corporation governing documents (CC&R’s) and that certain Lien for 
Delinquent Assessments, described herein. Default occurred as set forth in a 
Notice of Default and Election to Sell, recorded on 06/21/2011 as instrument 
number 002390 Book 20110621 which was recorded in office of the recorder 
of said county. Red Rock Financial Services has complied with all requirements 
of law including, but not limited to, the elapsing of 90 days, mailing of copies 
of Lien for Delinquent Assessments and Notice of Default and the posting and 
publication of the Notice of Sale. Said property was sold by said agent, on 
behalf of Coronado Ranch Landscape Maintenance Corporation at public 
auction on 07/21/2014, at the place indicated on the Notice of Sale. Grantee 
being the highest bidder at such sale became the purchaser of said property and 
paid therefore to said agent the amount bid $50,100.00 in lawful money of the  
 
 
United States, or by satisfaction, pro tanto, of the obligations then secured by 
the Lien for Delinquent Assessment.   
 

(Exhibit 1)  

5. The amount paid by Plaintiffs at the foreclosure sale was $50,100.00. (Exhibit 1) 

6. The previous owners, Matthew M. Bigam and Leah Ann Bigam (the “Previous 

Owners”) granted a deed of trust in favor of Republic Mortgage LLC, DBA Republic 

Mortgage, naming Mortgage Electronic Registration Systems, Inc. (“MERS”) as 

beneficiary, which was recorded as an encumbrance to the Property on February 20, 

2007 as instrument and book number 20070220-0004388 (re-recorded as 20070607-

0003687)(hereinafter referred to as “First Deed of Trust”). (Exhibit 2-1) 

7. On October 12, 2011, an assignment of the aforementioned Deed of Trust was 

recorded which purported to transfer the beneficial interest thereof from MERS to U.S. 

Bank National Association as Trustee for the Certificateholders of Citigroup Mortgage 

Loan Trust Inc., Mortgage Pass-Through Certificates, Series 2007-AR7. (Exhibit 2-2)     

8. On August 16, 2013, an assignment of the aforementioned Deed of Trust was recorded 

which purported to transfer the beneficial interest thereof from Bank of America, NA 

to Nationstar Mortgage, LLC. (Exhibit 2-3)   There is no evidence in the record or in 

the recorded documents which indicates that Bank of America, NA ever had any 
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interest in the Deed of Trust.  There is likewise no assignment from U.S. Bank 

National Association as Trustee for the Certificateholders of Citigroup Mortgage Loan 

Trust Inc., Mortgage Pass-Through Certificates, Series 2007-AR7 to Nationstar 

Mortgage, LLC. 

9. The Previous Owners also granted a deed of trust in favor of Republic Mortgage LLC, 

DBA Republic Mortgage, naming MERS as beneficiary, which was recorded as an 

encumbrance to the subject property on February 20, 2007 as instrument and book 

number 20070220-0004389. (hereinafter referred to as “Second Deed of Trust”). 

(Exhibit 3-1) 

10. On October 15, 2014, an assignment of this second Deed of Trust was recorded which 

purported to transfer the beneficial interest thereof to Real Time Resolutions, Inc. 

(Exhibit 3-2)     

11. A Lien for Delinquent Assessments claimed by the HOA, Coronado Ranch Landscape 

Maintenance Corporation, which complies with NRS 116.31162, was recorded on 

April 26, 2011 and mailed by certified mail to the Previous Owners. (Exhibit 5) 

12. The Notice of Default and Election to Sell was recorded on June 21, 2011, and was 

mailed pursuant to NRS Chapter 116 to all parties entitled to receive notice (Exhibit 

6)   

13. The Notice of Foreclosure Sale was recorded on June 26, 2014, and was mailed to all 

required recipients. (Exhibit 7)   

14. The HOA foreclosure sale occurred on or about July 21, 2014 and a Foreclosure Deed 

was recorded against the Property shortly thereafter. (Exhibit 1)    

15. Plaintiff filed its complaint for quiet title on December 1, 2014, and recorded a lis 

pendens against the Property on April 23, 2015, as instrument number 

201504230002845. (Exhibit 8) 

16. The assessments due to the HOA in the nine months preceding the mailing of the Lien 

for Delinquent Assessments were $216.00. (Exhibit 9) 
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III. SUMMARY JUDGMENT STANDARD 

Summary judgment “is appropriate where there is no legally sufficient evidentiary basis 

for a reasonable jury to find for the nonmoving party.” Alberter v. McDonald’s Corp., 70 F. Supp. 

2d 1138, 1141 (D. Nev. 1999); Maes v. Henderson, 33 F. Supp. 2d 1281, 1285–86 (D. Nev. 1999). 

NRCP 56(c) establishes two basic substantive requirements for the entry of summary judgment: 

(1) There must be no genuine issue as to any material fact; and (2) The moving party must be 

entitled to judgment as a matter of law. Cromer v. Wilson, 126 Nev. 106, 109-10, 225 P.3d 788, 

790 (2010); Delgado v. Am. Family Ins. Group, 125 Nev. 564, 571, 217 P.3d 563, 568 

(2009); Allstate Ins. Co. v. Fackett, 125 Nev. 132, 137, 206 P.3d 572, 575 (2009); ASAP Storage, 

Inc. v. City of Sparks, 123 Nev. 639, 644, 173 P.3d 734, 738 (2007). 

When reviewing a motion for summary judgment, the evidence, and all reasonable 

inferences drawn from the evidence, must be viewed in a light most favorable to the non-moving 

party. See Allstate Ins. Co. v. Fackett, 125 Nev. 132, 137, 206 P.3d 572, 575 (2009); Waldman v. 

Maini, 124 Nev. 1121, 1136, 195 P.3d 850, 860 (2008); Sustainable Growth Initiative Comm. v. 

Jumpers, LLC, 122 Nev. 53, 61, 128 P.3d 452, 458 (2006); Wood v. Safeway, Inc., 121 Nev. 724, 

729, 121 P.3d 1026, 1029 (2005); Kahn v. Morse & Mowbray, 121 Nev. 464, 473–74, 117 P.3d 

227, 234 (2005); Weiner v. Beatty, 121 Nev. 243, 246, 116 P.3d 829, 830 (2005) However, the 

mere existence of some issue of fact does not necessarily preclude summary judgment. Wood v. 

Safeway, Inc., 121 Nev. 724, 730, 121 P.3d 1026, 1030 (2005); Oh v. Wilson, 112 Nev. 38, 39, 

910 P.2d 276, 277 (1996). The 1986 United States Supreme Court summary judgment trilogy 

emphasized that to prevent summary judgment a factual issue must be “genuine.” See Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242, 247–48, 106 S. Ct. 2505, 2509-10 (1986); Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586–87, 106 S. Ct. 1348, 1355-56 (1986), cert. 

denied, 481 U.S. 1029 (1987); Sustainable Growth Initiative Committee v. Jumpers, LLC, 122 

Nev. 53, 61, 128 P.3d 452, 458 (2006); Wood v. Safeway, Inc., 121 Nev. 724, 730, 121 P.3d 1026, 

1030 (2005). Moreover, the court is required to view the facts in the light most favorable to the 

non-moving party only if there is a “genuine” dispute with respect to those facts. See Ricci v. 

DeStefano, 557 U.S. 557, 585, 129 S. Ct. 2658, 2677 (2009). A trial court is not obligated to draw 
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all possible inferences in the nonmoving party’s favor—only all reasonable inferences. Villiarimo 

v. Aloha Island Air, Inc., 281 F.3d 1054 (9th Cir. 2002). When the opposing party offers no direct 

evidence of a genuine issue of material fact, inferences may be drawn only if they are reasonable 

in light of the other undisputed background or contextual facts and if they are permissible under 

the governing substantive law. Nev. Power Co. v. Monsanto Co., 891 F. Supp. 1406 (D. Nev. 

1995). 

 

IV. AUTHENTICATION OF DOCUMENTS 

A. Request for Judicial Notice 

Pursuant to NRS 52.085(2), a document is presumed to be authentic whenever a document 

has been authorized by law to be recorded or filed in a public office. Here, Plaintiffs rely on a 

number of documents related to the subject Property that are recorded with the Clark County 

Recorder’s Office. Therefore, since these documents have been filed with a public office, 

Plaintiffs respectfully request that this Court take judicial notice of the following official records, 

copies of which are attached hereto:  

1. Foreclosure Deed, recorded on July 25, 2014 as Clark County Recorder’s instrument 

number 20140725-0000291. (Exhibit 1) 

2. Deed of Trust, recorded on February 20, 2007 as Clark County Recorder’s instrument 

number 20070220-0004388 (re-recorded as 20070607-0003687). (Exhibit 2-1) 

3. Assignment of Deed of Trust, recorded on October 12, 2011 as Clark County 

Recorder’s instrument number 201110120000574. (Exhibit 2-2) 

4. Assignment of Deed of Trust, recorded on August 16, 2013 as Clark County 

Recorder’s instrument number 201308160000512. (Exhibit 2-3) 

5. Deed of Trust, recorded on February 20, 2007 as Clark County Recorder’s instrument 

number 20070220-0004389. (Exhibit 3-1) 

6. Assignment of Deed of Trust, recorded on October 15, 2014 as Clark County 

Recorder’s instrument number 20141015-0002470. (Exhibit 3-2) 
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7. Lien for Delinquent Assessments, recorded on April 26, 2011 as Clark County 

Recorder’s instrument number 201104260002234. (Exhibit 5-1) 

8. Notice of Default and Election to Sell Under Homeowners Association Lien, recorded 

on June 21, 2011 as Clark County Recorder’s instrument number 201106210002390. 

(Exhibit 6-1) 

9. Notice of Foreclosure Sale, recorded on June 26, 2014 as Clark County Recorder’s 

instrument number 20140628-0003624. (Exhibit 7-1) 

As these documents all bear the stamp of the Clark County Recorder’s Office, they are 

considered to be public records. Therefore, under NRS 52.085, this Court may take judicial notice 

thereof. 

B. The documents produced by Red Rock Financial Services are authentic under 
NRS 52.260. 

Plaintiffs also rely on documents received from Red Rock Financial Services in response 

to a Subpoena Duces Tecum relating to the subject Property. Under NRS 52.260, the contents of 

records made in the course of a regularly conducted activity may be proved by a copy of the 

record that has been authenticated by a custodian in a signed affidavit. In the affidavit, the 

custodian must verify that the record was made: 1) at or near the time of the act or event for which 

the information was recorded by a person with knowledge of the act or event; and 2) in the course 

of regularly conducted business. See NRS 52.260(2). Under NRS 52.260(3) this affidavit must 

contain the following information: 1) the name of the Custodian of Records, 2) their position, 3) 

the name of the employer, 4) the date the deponent was served with a subpoena for records, 5) 

what the requested records pertain to, and 6) the affidavit must be signed before a Notary Public. 

Additionally, any party intending to offer an affidavit for these purposes must adhere to the 

requirements of NRS 52.260(4) and must make the record available for inspection by the other 

parties. The records attached to an affidavit adhering to these requirements is considered to be 

authentic. 

In the present case, Plaintiffs rely on the following documents: 
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1. Mailing Records and Accompanying Letter for the Lien for Delinquent 

Assessments (Exhibit 5-2). 

2. Mailing Records for the Notice of Default and Election to Sell (Exhibit 6-2). 

3. Mailing, Publication, and Posting Records for the Notice of Sale (Exhibit 7-2). 

 Red Rock Financial Services included as a part of the response to the Subpoena Duces 

Tecum that was propounded by Plaintiffs, a Certificate of Custodian of Records for their disclosed 

file. This Certificate of Custodian of Records (attached hereto as Exhibit 4) is signed by Julia 

Thompson and dated March 11, 2016. Within this certificate, Julia Thompson identifies herself 

as the custodian of records of Red Rock Financial Services and declares that the records returned 

pertain to 7883 Tahoe Ridge Ave. Las Vegas, NV 89139, the Property. The affidavit contains the 

required language stipulating that the deponent has made an exact copy of the original records 

that is true and complete, and that the original records were made at or near the time of the act 

and were made by a person with knowledge in the course of Red Rock Financial Services’s 

regularly conducted activities. This document is then signed by Ms. Thompson. Additionally, 

these documents were disclosed by Plaintiffs to Defendants, thereby satisfying the requirement 

that these documents be shared. Defendants have offered no complaint about the authenticity of 

these records. Additionally, an examination of these documents will demonstrate consistency with 

the subject property and with the documents on record with the Clark County Recorder’s Office. 

 Therefore, under NRS 52.260, the documents accompanied by the Certificate of 

Custodian of Records are authentic and admissible in the courts of Nevada. 

These documents came from the records of Red Rock Financial Services, and were kept 

in reference to the subject Property and HOA foreclosure sale at issue in this case. It was, and 

continues to be, the regular business practice of Red Rock Financial Services to keep the records 

surrounding the properties they are asked to non-judicially foreclose on behalf of various 

homeowners associations. 
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V. LEGAL ARGUMENT 

All procedures required under NRS Chapter 116 were complied with and documented, 

and Defendants have not provided any evidence of a defect in the underlying foreclosure sale. 

Moreover, Defendants have failed to provide any evidence to refute Plaintiffs’ position that they 

are bona fide purchasers of the Property. Accordingly, no issue exists which would preclude 

summary judgment in favor of Plaintiffs. 

A. NRS 116.3116 Granted to the HOA a Super Priority Lien That Takes 
Priority Over the Deed of Trust. 

 
NRS 116.3116 provides in part: 

 
Liens against units for assessments. 
1. The association has a lien on a unit for any construction penalty that is imposed 
against the unit’s owner pursuant to NRS 116.310305, any assessment levied 
against that unit or any fines imposed against the unit’s owner from the time 
the construction penalty, assessment or fine becomes due. Unless the declaration 
otherwise provides, any penalties, fees, charges, late charges, fines and interest 
charged pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of NRS 
116.3102 are enforceable as assessments under this section. If an assessment is 
payable in installments, the full amount of the assessment is a lien from the time 
the first installment thereof becomes due. 
2. A lien under this section is prior to all other liens and encumbrances on a unit 
except: 
(a) Liens and encumbrances recorded before the recordation of the declaration and, 
in a cooperative, liens and encumbrances which the association creates, assumes or 
takes subject to; 
(b) A first security interest on the unit recorded before the date on which the 
assessment sought to be enforced became delinquent or, in a cooperative, the first 
security interest encumbering only the unit’s owner’s interest and perfected before 
the date on which the assessment sought to be enforced became delinquent; and 
(c) Liens for real estate taxes and other governmental assessments or charges 
against the unit or cooperative. 

The lien is also prior to all security interests described in paragraph (b) 
to the extent of any charges incurred by the association on a unit pursuant to 
NRS 116.310312 and to the extent of the assessments for common expenses 
based on the periodic budget adopted by the association pursuant to NRS 
116.3115 which would have become due in the absence of acceleration during 
the 9 months immediately preceding institution of an action to enforce the lien.  

 

Nev. Rev. Stat. § 116.3116 (emphasis added).   
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By its clear terms, NRS 116.3116 (2) provides that the super-priority lien for assessments 

which have come due in the 9 months prior to the initiation of an action to enforce the lien are 

“prior to all security interests described in paragraph (b).” The deeds of trust held by Defendants 

falls squarely within the language of paragraph (b). The statutory language does not limit the 

nature of this “priority” in any way. In SFR Invs. Pool 1, LLC, the Nevada Supreme Court held 

that the foreclosure of the HOA lien extinguishes first trust deeds. 
 
NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an 
individual homeowner’s property for up to nine months of unpaid HOA dues. With 
limited exceptions, this lien is “prior to all other liens and encumbrances” on the 
homeowner’s property, even a first deed of trust recorded before the dues became 
delinquent. NRS 2116.3116(2). We must decide whether this is a true priority lien 
such that its foreclosure extinguishes a first deed of trust on the property and, if so, 
whether it can be foreclosed nonjudicially. We answer both questions in the 
affirmative and therefore reverse. 
 

The court went on to hold: 
 
NRS 116.3116(2) gives an HOA true superpriority lien, proper foreclosure of which 
will extinguish a first deed of trust. Because Chapter 116 permits non-judicial 
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices 
were sent and received, we reverse the district court’s order of dismissal. In view  
 
of this holding, we vacate the order denying preliminary injunctive relief and 
remand for further proceedings consistent with this opinion. 

SFR Invs. Pool 1, LLC, 334 P.3d at 411-12. 

Thus, a nine month HOA “super-priority” lien has precedence over the mortgage lien, and 

that foreclosure of the HOA lien extinguishes a first trust deed. 

B. The Instant Foreclosure Sale Complies with NRS Chapter 116. 

Here, the underlying foreclosure was conducted properly and in accordance with all 

relevant provisions of NRS 116. Furthermore, Plaintiffs have demonstrated, with support from 

the information gained through discovery, full compliance with the statutory provisions of NRS 

Chapter 116, to wit: 

Pursuant to NRS 116.31162, a Notice of Delinquent Assessment (NODA) must be mailed 

(by certified/registered mail, return receipt requested) to the unit/property’s owner or his/her 

successor in interest. This notice must also contain a description of the unit/property against which 
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the lien is imposed and the name of the record owner of the unit/property.  See: Exhibit 5 attached 

hereto for a copy of the NODA which complies with NRS 116.31162, recorded on April 26, 2011. 

The NODA is accompanied by mailing receipts and other relevant proof of service. 

Pursuant to NRS 116.31163, after recording the Notice of Default and Election to Sell, 

the HOA is required to mail a copy of the Notice of Default and Election to Sell to any person 

which falls into any of the three categories described therein.  See Exhibit 6 attached hereto for 

the Notice of Default recorded on June 21, 2011 accompanied by all relevant mailing receipts 

addressed to each party with a recorded interest in the property at the time of the mailings. 

After the 90-day period has expired, but before selling the unit/property, the HOA must 

also give notice of the time and place of the sale. Once the NRS 116.31163 requirements are met, 

if the lien has not been paid off within 90 days, the HOA may continue with the foreclosure 

process. See NRS 116.31162(1)(c). As a prerequisite to sale, the HOA must mail a Notice of Sale 

to all parties with a recorded interest. Additionally, the association must mail the notice of the 

sale to: each person entitled to receive a copy of the notice of default and election to sell under 

NRS 116.31163, any holder of a recorded security interest or the purchaser of the unit/property, 

and the Ombudsman. See Exhibit 7 attached hereto for the Notice of Sale (recorded June 26, 

2014) accompanied by all relevant proofs of service to each relevant party.   

As the Foreclosure Deed (Exhibit 1) shows, Plaintiffs acquired the Property on July 21, 

2014 at a public lien foreclosure sale conducted by Red Rock Financial Services on behalf of the 

HOA. (See Exhibit 1).  

NRS 116.3116 grants HOA liens priority over a first deed of trust for at least the 

“assessments for common expenses based on the periodic budget adopted by the association 

pursuant to NRS 116.3116 which would have become due in the absence of acceleration during 

the 9 months immediately preceding institution of an action to enforce the lien”  The Nevada 

Supreme Court defined “an action to enforce the lien” as the mailing of the notice of delinquent 

assessment when it stated that “NRS 116 does not require an association to take any particular 

action to enforce its lien, but [only] that it institutes an action, which includes the HOA taking 

action under NRS 116.31162 to initiate the nonjudicial foreclosure process.” SFR, 334 P.3d at 
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417 (internal citations and quotations omitted). As demonstrated above, the NODA was recorded 

on April 26, 2011.  Thus, the total amount which came due in the nine months preceding the 

mailing and recording of the NODA was $216.00.  (See Exhibit 9 – HOA Account Ledger). 

Despite having all notice required under NRS 116, Defendants never sought injunctive 

relief or filed a lis pendens as is required under Shadow Wood. 366 P.3d at 1115 n.7. Defendants 

did not even attempt to tender the full amount of assessments which were superior to the first 

deed of trust. Simply put, Defendants failed to take sufficient action to protect their lien. Under 

the standards defined in Shadow Wood and SFR, the instant case is exactly the kind which is ripe 

for adjudication by way of summary judgment in favor of Plaintiffs. There are no disputed 

material facts, nor are there any questions as to matters of controlling law. Defendants now seek 

to invalidate a properly held NRS 116 sale to seek to avoid the consequences of their own abject 

failure to act. As such, Plaintiffs respectfully request that this Court grant summary judgment in 

their favor and quiet title of the Property. 

C. Nationstar Mortgage has no valid interest in the property. 

The Previous Owners granted the First Deed of Trust in favor of Republic Mortgage 

LLC, DBA Republic Mortgage, naming MERS as beneficiary. which was recorded as an 

encumbrance to the Property on February 20, 2007. On October 12, 2011, the First Deed of Trust 

was assigned from MERS to U.S. Bank National Association as Trustee for the 

Certificateholders of Citigroup Mortgage Loan Trust Inc., Mortgage Pass-Through Certificates, 

Series 2007-AR7. (Exhibit 2-2).  There is no recorded document ever assigning the First Deed of 

Trust from US Bank to any other entity.    Nonetheless, on August 16, 2013, an assignment of 

the First Deed of Trust was recorded which purported to assign the First Deed of Trust from 

Bank of America, NA to Nationstar Mortgage, LLC. (Exhibit 2-3)   There is no evidence in the 

record or in the recorded documents which indicates that Bank of America, NA ever had any 

interest in the Deed of Trust to assign.  There is likewise no assignment from U.S. Bank National 

Association as Trustee for the Certificateholders of Citigroup Mortgage Loan Trust Inc., 

Mortgage Pass-Through Certificates, Series 2007-AR7 to Nationstar Mortgage, LLC.  As a 

result, despite the rogue assignment to Nationstar, it does not now, nor has it ever had a valid 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

12 
 

interest in the Property, and it cannot prevail on any claim in this action.  When suing for quiet 

title, a party bears the burden of proving good title in itself. Breliant v. Preferred Equities Corp., 

112 Nev. 663, 669, 918 P.2d 314, 318 (1996). To prove a quiet title claim does not require any 

particular elements, rather, “each party must plead and prove his or her own claim to the property 

in question.” Chapman v. Deutsche Bank Nat’l Tr. Co., 302 P.3d 1103, 1106 (Nev. 2013) 

(quoting Yokeno v. Mafnas, 973 F.2d 803, 808 (9th Cir. 1992))  Here, Nationstar cannot 

demonstrate that it has ever had a valid interest in the property, and under Breliant, judgment 

must be rendered against it on all claims. 

D. Bank of America, N.A.’s Purported Tender Attempt Fails as a Matter of 
Law. 

Defendants contend that the letter purportedly sent by Miles Bauer on behalf of Bank of 

America, N.A. (“BANA”) to the HOA foreclosure agent offering to pay a portion of the HOA’s 

lien extinguished that lien. (See Def. Reply in Supp. of Mot. for Summ. Jud., April 8, 2016, at 

pgs. 4-5). However, Defendants offer no proof of mailing, or other evidence demonstrating that 

the letter containing the offer to pay, and purportedly accompanying check, were ever actually 

sent to the HOA Trustee. Moreover, the language in the alleged offer was impermissibly 

conditional, and was therefore justifiably rejected.  

 
1. The HOA and its foreclosure agent had a good faith reason to believe that the 

amount offered was insufficient to satisfy the superpriority portion of the HOA’s lien. 

In Bank of America, N.A. v. SFR Investments Pool 1, LLC, 134 Nev., Adv. Op. 72, *3-4, 

2018 WL 4403296, *2 (Sept. 13, 2018), the Nevada Supreme Court quoted from Power 

Transmission Equip. Corp. v. Beloit Corp., 201 N.W. 2d 13, 16 (Wis. 1972), that “[a] lien may be 

lost by . . . payment or tender of the proper amount of the debt secured by the lien.”  In that case, 

however, the Wisconsin Supreme Court also stated that “an excessive demand does not waive the 

lien” if the demand is “made in good faith and in belief that the person making the demand is 

entitled to such sum and that he has a general lien upon the specific goods.”  Id.    

In Bank of America, N.A. v. Rugged Oaks Investments, LLC, No. 68504, 383 P.3d 749 

(Table), 2016 WL 5219841 (Nev. Sept. 16, 2016) (unpublished disposition), the Nevada Supreme 
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Court quoted from 59 C.J.S. Mortgages § 582  that “[i]t has been held . . . that a good and sufficient 

tender on the day when payment is due will relieve the property from the lien on the mortgage, 

except where the refusal [of payment] was . . . grounded on an honest belief that the tender was 

insufficient.” 

In Bank of America, N.A. v. Ferrell Street Trust, 416 P.3d 208 (Table), 2018 WL 2021560 

(Nev. Apr. 27, 2018)(unpublished disposition), the Nevada Supreme Court cited Hohn v. Morrison, 

870 P.2d 513 (Colo. App. 1993).   

In Hohn v. Morrison, the court stated: 
Although this is an issue of first impression in Colorado, other jurisdictions 
which have adopted the lien theory of real estate mortgages have also adopted 
the rule that an unconditional tender of the amount due by the debtor releases 
the lien of the mortgage unless the creditor establishes a justifiable and good 
faith reason for the rejection of the tender.  Moore v. Norman, 43 Minn. 428, 
45 N.W. 857 (1890); Renard v. Clink, 91 Mich. 1, 51 N.W. 692 (1892); Easton 
v. Littooy, 91 Wash. 648, 158 P.531 (1916) (tender of the full amount due 
operates to discharge the lien of the mortgage if the tender is refused without 
adequate excuse.)  (emphasis added) 
8702d at 517-518. 
 

In First Nat. Bank of Davis v. Britton, 94 P.2d 896, 898 (Okla. 1939), the Oklahoma 

Supreme Court stated: 
“To constitute a sufficient tender, it must be unconditional.  Where a larger sum 
than that tendered is in good faith claimed to be due, the tender is ineffectual 
as such if its acceptance involves the admission that no more is due.” (Emphasis 
ours.)  
 

In Smith v. School Dist. No. 64 Marion County, 131 P. 557, 558 (Kan. 1913), the Kansas 

Supreme Court stated: 
Where it appears that a larger sum than that tendered is claimed to be due, the 
offer is not effectual as a tender if coupled with such conditions that acceptance 
of it as tendered involves an admission on the part of the person accepting it 
that no more is due.  Moore v. Norman, 52 Minn. 83, 53 N.W. 809, 18 L.R.A. 
359, 38 Am. St. Rep. 526, and not page 529; 38 Cyc. 152, and cases cited in 
note 152, 153. 
 

Miles Bauer demanded that the HOA make the same admission that the Kansas Supreme 

Court held to be improper in Smith v. School Dist. No. 64 Marion County.  Based upon the state 

of the law on May 9, 2011, the HOA and the foreclosure agent correctly concluded that the 

superpriority lien was not limited to “the nine months of assessments for common expenses 
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incurred before the date of your notice of delinquent assessment” as stated by Miles Bauer at page 

2 of its letter, dated August 26 , 2011.  Rather, as Miles Bauer quoted in in its own letter, NRS 

116.3116 affords priority to “the assessments for common expenses which would have become 

due in the absence of acceleration during the nine months preceding the institution of an action 

enforce the lien.”  This critical distinction renders Miles Bauer’s attempted tender invalid.  The 

Coronado Ranch Landscape Maintenance Corporation (the HOA) has a single annual assessment 

of $216.00.  The notice of delinquent assessment lien was recorded on April 20, 2011.  Thus under 

the plain meaning of the statutory language, “the assessments for common expenses which would 

have become due in the absence of acceleration during the nine months preceding the institution 

of an action enforce the lien” equaled $216.00.    However, Miles Bauer only offered $162.00, and 

clarified that the amount was “non-negotiable” and was the maximum amount that the HOA could 

recover.  Miles Bauer further clarified that endorsement of the check would be strictly construed 

as full satisfaction of BANA’s financial obligations to the HOA and as an “unconditional 

acceptance… of the facts stated therein.”  

In other words, Miles Bauer conditioned its payment on the HOA and its agent accepting  

a statutorily deficient payment and a waiver of its right to contest the amount in the future.   

Moreover, on December 8, 2010, the Commission for Common Interest Communities and 

Condominium Hotels (hereinafter “CCICCH”) issued its Advisory Opinion 2010-01, which stated: 
An association may collect as a part of the super priority lien (a) interest 
permitted by NRS 116.3115, (b) late fees or charges authorized by the 
declaration, (c) charges for preparing any statements of unpaid assessments and 
(d) the “costs of collecting” authorized by NRS 116.310313. 
 
Id. at 1. 
 

Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to 

set limits on the costs assessed in connection with a notice of delinquent assessment.  NAC 

116.470(4)(b) allowed the HOA to include “[r]easonable attorney’s fees and actual costs, without 

any increase or markup, incurred by the association for any legal services which do not include an 

activity described in subsection 2.”     

Based on the authorities cited by the CCICCH in Advisory Opinion 2010-01, and based on 
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NAC 116.470, the HOA and its foreclosure agent had a good faith reason to believe that the 

superpriority lien was not limited to the nine months of assessments offered by Miles Bauer. Rather, 

at a minimum it included all of the assessments which had come due in the nine months preceding 

the mailing of the notice of delinquent assessment lien.  The HOA had a further basis to believe 

that it may have been entitled to collections costs and fees. 

In footnote 1 at page 4 of the opinion in Bank of America, N.A. v. SFR Investments Pool 

1, LLC, 134 Nev., Adv. Op. 72, *4, n. 1, 2018 WL 4403296, *2, n.1 (Sept. 13, 2018), the Nevada 

Supreme Court stated that “SFR argues for the first time in its petition for review that Bank of 

America’s tender was insufficient because it did not include collection costs and attorney fees” 

and that “SFR waived this argument.”  At page 7 of the opinion in Bank of America, N.A. v. SFR 

Investments Pool 1, LLC, 134 Nev., Adv. Op. 72, *7, 2018 WL 4403296, *3 (Sept. 13, 2018), the 

Nevada Supreme Court also stated that “SFR did not present its good-faith rejection argument to 

the district court.”   In other words, the Nevada Supreme Court has not yet ruled on whether good-

faith rejection prevents the efficacy of a tender.  However here, where it is abundantly clear that 

the attempted payment (if ever made) was conditioned on acceptance of plainly incorrect 

statements of law and fact.  As such, the tender was justifiably rejected. 

Moreover, the Miles Bauer letter also states that the HOA lien is “arguably superior” to the 

first DOT because of “section 2(b)” of NRS 116.3116.  But NRS 116.3116(2)(b) merely states that 

the first DOT is an exception to the rule that the HOA lien is superior to all other interests.  Rather,  

it is NRS 116.3116(3)(c) that makes the HOA lien superior to the first DOT.  Because the letter 

conditioned acceptance of the payment upon the HOA’s agreement to everything stated in the 

letter, the HOA would arguably be waiving its rights to accurately state the law or to claim the 

amounts to which it was entitled.  Based on the authority presented above, Miles Bauer had no 

right to demand these conditions.  This in this particular case, it is clear that any attempted payment 

was incapable of extinguishing the full superpriority lien. 
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2.  The Miles Bauer Letter contained additional allegations which are 
demonstrably untrue, justifying rejection of the attempted payment. 

 

The letter which purportedly accompanied the Miles Bauer check conditioned the 

acceptance of the payment on the adoption of every factual allegation made therein.  Specifically, 

the letter alleges that Bank of America is the beneficiary of the Deed of Trust.  However, as clear 

from the assignments of the Deed of Trust, Bank of America is not now, nor has it ever been the 

beneficiary of the deed of trust.  Had the HOA accepted the payment (for a deficient amount) it 

would have arguably been bound to recognize Bank of America as the deed of trust beneficiary, 

which could have had any number of unanticipated consequences, none of which, the HOA was 

under any obligation to accept. 
 
 
3.  A tender made by a subordinate lienholder creates an assignment that must 

be recorded before it can affect a third party like plaintiff 

In Section B of the opinion in Bank of America, N.A. v. SFR Investments Pool 1, LLC, 

the Nevada Supreme Court considered the district court’s finding that Bank of America’s tender 

was “insufficient because it was conditional.”   At page 6 of the opinion, the Court cites Heath v. 

L.E. Schwartz & Sons, Inc., 416 S.E.2d 113 (Ga. App. 1992), but that case did not involve a tender 

made by a subordinate lienholder.  The court in Heath only considered whether a tender  made by 

a judgment debtor stopped the running of interest on the judgment.  The Court also cites Stockton 

Theatres, Inc. v. Palermo, 3 Cal. Rptr. 767 (Ct. App. 1960), which also did not involve a tender 

made by a subordinate lienholder, but instead involved a check tendered by the respondent’s 

attorney to pay the judgment against the respondent. 

At page 6 of the opinion in Bank of America, N.A. v. SFR Investments Pool 1, LLC, 134 

Nev., Adv. Op. 72, *6, 2018 WL 4403296, *3 (Sept. 13, 2018), the Court also stated that “a plain 

reading of NRS 116.3116 indicates that at the time of Bank of America’s tender, tender of the 

superpriority amount by the first deed of trust holder was sufficient to satisfy that portion of the 

lien.”  

On the other hand, NRS 116.3116 does not include the word “tender” or the word “satisfy.”  

A plain reading of NRS Chapter 116 instead reveals that “the law of real property” supplements 
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the provisions of NRS Chapter 116 pursuant to NRS 116.1108.  As discussed at pages 7 to 9 of 

plaintiff’s opposition, filed on August 13, 2018, and pages 2 and 3 of plaintiff’s reply, filed on 

August 21, 2018, it is impossible for a tender made by a subordinate lienholder to “satisfy” or 

“extinguish” the HOA’s super-priority lien  because Restatement (Third) of Prop.: Mortgages, § 

6.4(e) (1997) provides that a payment made by “one who holds an interest in the real estate 

subordinate to the mortgage but is not primarily responsible for performance, does not extinguish 

the mortgage, but redeems the interest of the person performing from the mortgage and entitles 

the person performing to subrogation to the mortgage under the principles of §7.6.” (emphasis 

added) 

Comment a and comment g to Section 6.4 of Restatement (Third) of Prop.: Mortgages, 

§6.4 (1997) also explain that a payment made by a subordinate lienholder “does not extinguish the 

mortgage, but rather assigns both the mortgage and the debt to the payor by operation of law under 

the doctrine of subrogation.” At page 8 of the opinion in Bank of America, N.A. v. SFR 

Investments Pool 1, LLC, 134 Nev., Adv. Op. 72, *8, 2018 WL 4403296, *4 (Sept. 13, 2018), the 

Nevada Supreme Court states that “[t]endering the superpriority portion of an HOA lien does not 

create, alienate, assign, or surrender an interest in land.”  As noted above, Restatement (Third) of 

Prop.: Mortgages, § 6.4(e) (1997), provides otherwise.  Because these provisions of “the law of 

real property” supplement NRS Chapter 116 pursuant to NRS 116.1108, an accepted tender does 

“assign” an interest in land.   

The Nevada Supreme Court then states: “Rather, it preserves a pre-existing interest, which 

does not require recording.”  Again, however, this statement is directly contradicted by the law of 

real property in Restatement (Third) of Prop.: Mortgages, § 6.4 (1997).  Although the Nevada 

Supreme Court later refers to Section 6.4 at page 11 of its opinion, the Court never discusses the 

language in Section 6.4 of the Restatement that treats a tender made by a subordinate lienholder 

as an assignment. 

The Nevada Supreme Court also quotes the definition of the word “instrument” from 

Black’s Law Dictionary (10th ed. 2014), but the “appropriate assignment in recordable form” 

provided by Section 6.4(f) of the Restatement also falls within the definition of the word 
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“instrument.”   The definition of the word “conveyance” in NRS 111.010(1) includes “every 

instrument in writing” by which an “interest in lands” is “assigned.”  Because a tender made by a 

subordinate lienholder creates an “assignment,” such a tender also falls squarely within the 

definition of the word “conveyance” in NRS 111.010(1).  At page 10 of the opinion in Bank of 

America, N.A. v. SFR Investments Pool 1, LLC, 134 Nev., Adv. Op. 72, *10, 2018 WL 4403296, 

*4 (Sept. 13, 2018), the Nevada Supreme Court cites NRS 116.3116 as support for the statement 

that “Bank of America’s tender discharged the superpriority portion of the HOA’s lien by 

operation of law,” but the word “discharge” does not appear anywhere in NRS 116.3116. 

The Nevada Supreme Court also cites NRS 116.3116(1)-(3) as support for the statement 

that “NRS Chapter 116's statutory scheme allows banks to tender the payment needed to satisfy 

the superpriority portion of the HOA lien and maintain its senior interest as the first deed of trust 

holder.”  No such language appears anywhere in NRS 116.3116.  NRS 116.3116(3) instead 

provides for the creation of an escrow account or impound account to pay all of the assessments 

for common expenses. The Nevada Supreme Court also quotes from the official comments to § 3-

116 of the Uniform Common Interest Ownership Act, but the official comments do not state that 

a tender made by the lender “discharges that portion of the lien by operation of law.”  The law of 

real property instead provides that such a payment, if accepted, “assigns” the superpriority lien 

rights to the subordinate lienholder.  Comments a and g to Restatement (Third) of Prop.: Mortgages, 

§ 6.4 (1997).   

The Nevada Supreme Court then states that “[b]ecause the lien is not discharged using an 

instrument, NRS Chapter 106 does not apply.”  Again, however, the law of real property states 

that the tender by the subordinate lienholder does not “extinguish” the mortgage [superpriority 

lien], but “entitles the person performing to subrogation.”  Restatement (Third) of Prop.: 

Mortgages, § 6.4(e)(1997).  Section 6.4(f) of the Restatement in turn requires that the assignment 

be proved by “an appropriate assignment of the mortgage in recordable form” or that the person 

performing “obtain judicial relief ordering the mortgage assigned.”   The law of real property does 

not allow the HOA’s superpriority lien to be discharged by an unrecorded tender made by the 

holder of a subordinate deed of trust.  No language in NRS 116.3116 contradicts the established 
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principles of real property law in Restatement (Third) of Prop.: Mortgages, § 6.4 (1997). 

 

 

 

. Beyond the purported tender offer, Defendants and their predecessor refused to take any 

other action, such as file a lis pendens, request an injunction, or record any document, to put 

potential buyers on notice that BANA was attempting to pay off the lien. Accordingly, BANA’s 

actions were not sufficient to protect its interest in the Property, and are not enough to now unwind 

Plaintiffs’ good faith purchase of the Property. 

While “tender” has not been well defined by Nevada Courts, the Am Jur 2d provides this 

honorable court with some guidance: 

A "tender" is an offer of payment that is coupled either with no 

conditions or only with conditions upon which the tendering party 
has a right to insist. 
… 
The universal rule is that a tender upon condition for which there is 
no foundation in the contractual relation between the parties is 
ineffective, or as sometimes expressed, a tender must be without 
conditions to which the creditor can have a valid objection or which 
will be prejudicial to his or her rights. Thus, where there is nothing 
in the contractual relation between the parties to warrant it… 

74 Am. Jur. 2d Tender § 24. Stated differently, the Supreme Court of Idaho has written: 

Tender is the unconditional offer of a debtor to the creditor of the 
amount of his debt. This means the real amount of the debt as fixed 
by the law, and the purpose of the law of tender is to enable the 
debtor to relieve himself of interest and costs and to relieve his 
property of encumbrance by offering his creditor all that he has any 
right to claim. This does not mean that the debtor must offer an 
amount beyond reasonable dispute, but it means the amount due, -- 
actually due. 

Dohrman v. Tomlinson, 88 Idaho 313, 318, 399 P.2d 255, 258 (1965). However, even if the Court 

were to entertain an argument of possible tender, it is clear that the burden rest with the tenderer 

to show that proper tender was given.  
The burden of proving a valid tender is on the party asserting it, and 
the burden of showing the tender and refusal is on the party pleading 
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it. To carry this burden, he or she must show such tender to have 
been absolute and free from all conditions, as well as the present 
ability of immediate performance at the time of the tender. 

74 Am. Jur. 2d Tender § 47. In the instant case, Defendants cannot show that tender was offered 

free of all conditions. In fact, the purported tender attempt relied on by Defendants contained the 

following language explicitly enumerating the conditional nature of the offer: “This is a non-

negotiable amount and any endorsement of said cashier’s check on your part, whether express or 

implied, will be strictly construed as an unconditional acceptance on your part of the facts stated 

herein and express agreement that BANA’s financial obligations […] have now been ‘paid in 

full.’” (See Def. Reply in Supp. of Mot. for Summ. Jud., April 8, 2016, at Exhibit I-3). The 

language contained in this exhibit makes expressly clear that acceptance of the payment would 

result in “an unconditional acceptance on your part of the facts stated herein.” Id. These facts 

include: the amount owed on the lien, which part of the HOA lien is senior or junior, that such 

acceptance of the payment is payment in full, that the amount of tender is the complete amount 

owed by BANA, and that all financial obligations of BANA had been satisfied. Id. Not only are 

the facts contained in the tender offer untenable, but the mere existence of any conditions renders 

the tender ineffective.   

Sister courts from within the Ninth Circuit agree with Plaintiffs’ view of the definition of 

“tender.”  “Tender means that it is made in good faith, the party making the tender has the ability 

to perform, and the tender must be unconditional.” Alicea v. GE Money Bank, 2009 U.S. Dist. 

LEXIS 60813, 2009 WL 2136969, at *3 (N.D. Cal. July 15, 2009). With all due respect to 

Defendants, the issue of tender in this case is not a question of fact. To the contrary, giving 

Defendants the full benefit of the standard of judgment for the Motion for Summary Judgment, 

this issue calls for a legal decision, not a factual one. And that legal decision should be made in 

favor of Plaintiffs. 

Assuming that BANA did deliver its purported tender offer, and that the HOA or its 

Trustee rejected the offer, that does not demonstrate that Defendants can prevail as a matter of 

law.  Referencing all of the above authority, a tender offer made with conditions may properly be 

rejected. Furthermore, the amount purportedly tendered by BANA did not even represent the 
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amount due for assessments alone. (See Def. Reply in Supp. of Mot. for Summ. Jud., April 8, 

2016, at Ex. I-3). The HOA and its Trustee could not possibly agree to the conditions demanded 

in BANA’s proposal.  NRS 116.3116 provides in relevant part: 

“The [HOA] lien is also prior to all security interests described in 
paragraph (b) to the extent of any charges incurred by the 
association on a unit pursuant to NRS 116.310312 and to the 
extent of the assessments for common expenses based on the 
periodic budget adopted by the association pursuant to NRS 
116.3115 which would have become due in the absence of 
acceleration during the 9 months immediately preceding institution 
of an action to enforce the lien.”  (emphasis added) 

Nev. Rev. Stat. § 116.310312. These provisions demonstrate that so called “nuisance costs” 

incurred by the HOA in protecting and securing a member’s property are properly added to the 

HOA’s lien.  In turn, NRS 116.3116 provides that such “nuisance costs” are properly added to 

the portion of the HOA lien that is superior to Defendants’ deeds of trust. Given that nuisance 

costs are unpredictable as to timing, and the HOA had no way of knowing whether such costs 

would be incurred prior to its foreclosure (or otherwise at a time when BANA would be 

responsible for such costs), it was entirely reasonable for the HOA to reject the proposed tender 

on this one basis alone. Moreover, since there was no time limit specified in BANA’s tender 

letter, the HOA would also have been waiving super priority lien amounts that may arise many 

years in the future with different owners and completely new delinquencies.  

Accordingly, as a legal matter, the HOA rightly rejected the purported, “non-negotiable” 

tender proposed by BANA and it is undisputed that the superpriority lien remained unpaid at the 

time of the foreclosure sale.  Had BANA made an unconditional tender offer for the super priority 

lien amount, Defendants’ case might have merit, but that is not what BANA did. BANA did not 

even pay the full amount of assessments due which had accrued in the previous nine months. Just 

as in SFR, the problem here is of Defendants’ own making, and not the result of the HOA’s wise 

decision to reject BANA’s unreasonable offer.  

As the Supreme Court noted in SFR, BANA had other remedies available to it to protect 

its deed of trust. For example, BANA could have (1) made an unconditional offer of payment, (2) 

filed for a temporary restraining order to prevent the HOA foreclosure sale or (3) paid the full 
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amount of the HOA lien and later request a refund of the overpayment. Instead, Defendants’ 

predecessor chose to do nothing more, not even bothering to record an affidavit setting forth the 

facts of the tender offer to advise subsequent purchasers of its contested claim regarding the 

validity of the HOA super priority lien. Defendants’ decision to do nothing knowingly put 

innocent purchasers in harm’s way. As a result, Defendants are barred by the equitable doctrines 

of laches and unclean hands from contesting the HOA foreclosure sale.  

Accordingly, Defendants’ previous argument that its purported tender offer is sufficient 

grounds for denying summary judgment in Plaintiffs’ favor must fail. Even if Defendants were 

able to produce evidence demonstrating that the tender offer was mailed to the HOA Trustee, and 

assuming arguendo that the Court were to accept that as sufficient action to protect Defendants’ 

interest, rendering the Property subject to the first Deed of Trust or invalidating the sale altogether 

are not appropriate remedies. As discussed further below, Plaintiffs are bona fide purchasers of 

the Property, and granting such relief to Defendants would punish Plaintiffs, innocent third 

parties, for Defendants’ lack of proper action. Therefore, even if this Court determined that 

Defendants sustained some injury as a result of the HOA Trustee’s actions, this does not preclude 

summary judgment in favor of Plaintiffs. 

E. The Letter Which Accompanied the Deficient Payment Misstates the Law 

NRS 116.3116 provides in relevant part under subparagraph 2(c) that an HOA’s lien is 

superior to the first security interest to the extent of charges incurred by the association pursuant 

to NRS 116.310312.  These amounts are commonly referred to a “nuisance abatement charges.”  

NRS 116.3102 is a list of powers conferred upon common interest communities.  Including in that 

section is a reference in subparagraph 1(j) to the power to impose “fees or charges” for “any 

services provided pursuant to NRS 116.310312.”  Under NRS 116.310312 the HOA can add 

interest to its superpriority lien portion in the amount of its lien which is comprised of charges 

incurred in abating a nuisance. 

In the instant matter, the Miles Bauer letter twice claims that the HOA’s lien is junior to its 

BANA’s deed of trust with respect to “service charges and interest” for amounts described in 

Subsection 1 paragraphs (j) through (n) of NRS 116.3102.  These two statements in the Miles letter 
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are demonstrably false because fees and charges described in NRS 116.3102 1(j) (as well as 

interest thereon) are statutorily superior to a first deed of trust pursuant to NRS 116.3116(2)(c).  

Moreover the statements in the Miles Bauer letter are further incorrect in saying that NRS 116.3102 

makes the HOA lien junior to the first security interest.  NRS 116.3102 is completely silent on lien 

priority.  It is NRS 116.3116 that establishes the priority of the lien amounts described in NRS 

116.3102(1)(j) and it makes that portion of the lien superior to the first security interest.  The Miles 

Bauer letter is further factually and legally inaccurate because it states that a portion of the HOA 

lien is arguably superior to the first security interest to the extent of nine months of common 

assessments, and later states that its obligations as a lender are “a maximum nine months of 

common assessments”, but as we have both noted that is not what the statute says.  It is the amount 

of common assessments that became due during the nine months prior to the action to enforce the 

lien, so it is certainly reasonable to dispute the assertion that nine months of common assessments 

is the “maximum”.   

The Miles Bauer letter concludes with a demand that acceptance of the check will be 

“strictly construed as an unconditional acceptance on your part of the facts stated herein.” 

Accordingly, the HOA’s acceptance would indicate agreement that a “nuisance cost lien” is junior 

to the first security interest and it should not be compelled to agree to an inaccurate statement of 

law.  This is a distinct argument from the one in which we (and others) previously made, i.e., that 

the statement in the letter that “all of [the lender’s] financial obligations have now been paid in 

full” could be construed to subordinate any future lien for nuisance costs.  The Supreme Court 

disagreed with that argument on the basis that the letter was clearly only discussing current lien 

amounts and, so long as here are no nuisance costs at the time, such a demand is acceptable.  But 

this new argument doesn’t suffer from the same vagueness.  It proves the HOA is unquestionably 

being asked to agree that its nuisance costs are always inferior to the first security interest. 

F. There is No Factual Dispute That Plaintiffs are Bona Fide Purchasers, Who 
are Entitled to a Quiet Title Under Nevada Law. 

Shadow Wood defined bona fide purchasers: 

A subsequent purchaser is bona fide under common-law principles if it takes the 
property ‘for a valuable consideration and without notice of the prior equity, and 
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without notice of facts which upon diligent inquiry would be indicated and from 
which notice would be imputed to him, if he failed to make such inquiry.’ 

Shadow Wood, 366 P.3d at 1115 (citing Bailey v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947)).  

Given that, by statute, an NRS Chapter 116 super-priority lien is superior to a first deed 

of trust, in order for a purchaser to be on notice of a superior deed of trust, a bank defendant is 

obligated to demonstrate that there was a defect in the underlying sale AND that the purchaser 

(who gave valuable consideration) was on notice (actual, constructive, or inquiry) of the defect.  

In light of the undisputed facts of this case, Plaintiffs are bona fide purchasers, and therefore 

entitled to judgment as a matter of law.  

Here, it is undisputed that Plaintiffs gave value for the Property. (See Exhibits 1 and 10). 

There are no allegations to the contrary.  It is also undisputed that Plaintiffs took title to the 

Property without any notice of a defect in the underlying sale.  Thus, Plaintiffs are bona fide 

purchasers. 

Indeed, the Nevada Supreme Court in Shadow Wood made clear that a lender faces a steep 

uphill battle to show that equity favors a knowledgeable lender that made regrettable choices not 

to protect its interests instead of a third-party purchaser with no knowledge of a dispute between 

the lender and the HOA or its foreclosure trustee. Shadow Wood requires that before a court sitting 

in equity can divest a property interest from a third-party purchaser, it must “consider the entirety 

of the circumstances that bear upon the equities.  This includes considering the status and actions 

of all parties involved, including whether an innocent party may be harmed by granting the 

desired relief.” Shadow Wood, 366 P.3d at 1114-15 (internal citations omitted) (emphasis added). 

The Court explained further: 

Consideration of harm to potentially innocent third parties is especially pertinent 
here where [bank] did not use the legal remedies available to it to prevent the 
property from being sold to a third party, such as by seeking a temporary restraining 
order and preliminary injunction and filing a lis pendens on the property. See NRS 
14.010; NRS 40.060. Cf. Barkley's Appeal.  Bentley’s Estate, 2 Monag. 274, 277 
(Pa.1888) (“In the case before us, we can see no way of giving the petitioner the 
equitable relief she asks without doing great injustice to other innocent parties who 
would not have been in a position to be injured by such a decree as she asks if she 
had applied for relief at an earlier day.”). 
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Id. at n7. Well-established Nevada case law supports this reasoning as it is applied to a bona fide 

purchaser. See Moore v. De Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) (“The decisions are 

uniform that the bona fide purchaser of a legal title is not affected by any latent equity founded 

either on a trust, [e]ncumbrance, or otherwise, of which he has no notice, actual or constructive.”). 

Again, mere awareness of a pre-existing lien or ownership claim, or the mere possibility 

that another party might challenge the sale in equity does not defeat a party’s status as a bona fide 

purchaser: 

As to notice, [a bank] submits that ‘the simple fact that the HOA trustee is 
attempting to sell the property, and divest the title owner of its interest, is enough 
to impart constructive notice onto the purchaser that there may be an adverse claim 
to title.’  Essentially, then, Defendants would have this court hold that a purchaser 
at a foreclosure sale can never be bona fide because there is always the possibility 
that the former owner will challenge the sale post hoc. The law does not support 
this contention. 

Shadow Wood, 366 P.3d at 1116-15. 

Here, Plaintiffs are unquestionably bona fide purchasers. Like the purchaser in Shadow 

Wood, they gave substantial “valuable consideration” when they purchased the Property at the 

foreclosure sale, paying $50,100.00. See Exhibit 1. Moreover, not only have Defendants failed to 

produce evidence of any defects in the HOA foreclosure sale, but they also have not shown that 

Plaintiffs had any knowledge of any purported defect in the sale, specifically, whether they had 

tendered the superpriority portion such that satisfaction of the HOA’s lien at the foreclosure sale 

would not extinguish the deed of trust (thus making it a superior interest). In fact, Plaintiffs have 

sworn, as evinced by the affidavit attached hereto as Exhibit 10, that they were unaware of any 

defect at the time of sale. It follows, then, that Plaintiffs are certainly bona fide purchasers, and 

in light of Defendants’ actions (or inactions, as the case may be), they are bona fide purchasers 

who are entitled to summary judgment in this matter. 

Thus, even if Defendants could somehow prevail at law (and there is no basis for them to 

prevail at law, having failed to show a defect in the HOA sale), equitable considerations would 

still not allow them to prevail to the detriment of Plaintiffs, unless they could also show that 

Plaintiffs had prior knowledge of the legal defect in the HOA foreclosure sale: 
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Because the evidence does not show [Purchaser] had any notice of the pre-sale 
dispute between [Bank] and [HOA], the potential harm to [Purchaser] must be taken 
into account and further defeats [Bank’s] entitlement to judgment as a matter of 
law.”  

Shadow Wood, 366 P.3d at 1116. As such, equity demands that Plaintiffs not be divested of their 

property interest. 

 

VI. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully requests that the Court grant Plaintiffs’ 

Second Renewed Motion for Summary Judgment as to all relief sought in Plaintiffs’ Complaint. 

Defendants have raised no issue, and no issue exists which would preclude summary judgment, 

and Plaintiffs are entitled to judgment as a matter of law.  

 
 
Dated this 19th day of December, 2018. 
 
    THE LAW OFFICE OF MIKE BEEDE, PLLC 
     

By: /s/ Michael Beede                           
MICHAEL BEEDE, ESQ. 
Nevada Bar No. 13068 
JAMES W. FOX, ESQ. 
Nevada Bar No. 13122 
2470 St. Rose Pkwy, Suite 307 
Henderson, NV 89074 
T: 702-473-8406 
F: 702-832-0248 
eservice@legallv.com 

     Attorneys for Anthony S. Noonan IRA, LLC, Lou  
     Noonan, and James M. Allred IRA, LLC  
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of The Law Office of Mike Beede, 

PLLC, and that on this 19th day of December, 2018,  I did cause a true and correct copy of the 

foregoing PLAINTIFFS’ SECOND RENEWED MOTION FOR SUMMARY JUDGMENT to 

be served upon each of the parties listed below via electronic service through the Eighth Judicial 

District Court’s Odyssey E-File and Serve System: 
 

Ariel E. Stern, Esq.    ariel.stern@akerman.com 
Donald H. Williams, Esq.   dwilliams@dhwlawlv.com 
Drew Starbuck, Esq.    dstarbuck@dhwlawlv.com 
Akerman Las Vegas Office   akermanlas@akerman.com 
EService     EserviceLegalLV@gmail.com 
Mike Beede     Mike@legallv.com 
Rex Garner     rex.garner@akerman.com 
Robin Gullo     rgullo@dhwlawlv.com 
Donna Wittig     donna.wittig@akerman.com 
 

 
    /s/Michael Madden                                                                  
    An employee of the Law Office of Michael Beede, PLLC 
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