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2 
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11 

12 

13 

to protect its interests instead of a third-party purchaser with no knowledge of a dispute between 

the lender and the HOA or its foreclosure trustee. Shadow Wood requires that before a court sitting 

in equity can divest a property interest from a third-party purchaser, it must "consider the entirety 

of the circumstances that bear upon the equities. This includes considering the status and actions 

of all parties involved, including whether an innocent party may be harmed by granting the 

desired relief" Shadow Wood, 366 P.3d at 1114-15 (internal citations omitted) (emphasis added). 

The Court explained further: 

Consideration of harm to potentially innocent third parties is especially pertinent 
here where [bank] did not use the legal remedies available to it to prevent the 
property from being sold to a third party, such as by seeking a temporary restraining 
order and preliminary injunction and filing a lis pendens on the property. See NRS 
14.010; NRS 40.060. Cf Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 
(Pa.1888) ("In the case before us, we can see no way of giving the petitioner the 
equitable relief she asks without doing great injustice to other innocent parties who 
would not have been in a position to be injured by such a decree as she asks if she 
had applied for relief at an earlier day."). 

14 Id. at n7. Well-established Nevada case law supports this reasoning as it is applied to a bona fide 

15 purchaser. See Moore v. De Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) ("The decisions are 

16 uniform that the bona fide purchaser of a legal title is not affected by any latent equity founded 

17 either on a trust, [ e ]ncumbrance, or otherwise, of which he has no notice, actual or constructive."). 

18 1. Plaintiffs Had No Actual Knowledge of any Pre-Sale Attempted Partial Payement 

19 Plaintiffs did not know, nor did they have any way of knowing that the HOA Foreclosure 

20 agent had (rightfully) rejected a partial payment of the superpriority lien. Plaintiffs have sworn, 

21 as evidenced by the affidavit attached hereto as Exhibit 10, that they were unaware of any defect 

22 at the time of sale. Defendant has produced no evidence to contradict this assertion. Plaintiff has 

23 thus met its initial burden to demonstrate that it meets the criteria of a bona fide purchaser. 

24 2. Plaintiffs had no Constructive Knowledge of any Limitation in the Lien's Priority 

25 Constructive notice is that which is imparted to a person upon strictly legal inference of 

26 matters which he necessarily ought to know, or which, by the exercise of ordinary diligence, he 

27 might know." Allison Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494, 497, 471 P.2d 666, 668 

28 (1970). 

20 
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