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17
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27
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CONCLUSION

Because the initial show-up identification.was unnecessarily suggestive and thete'is no

indicia of reliability in Mr. Munoz’s ‘idénti-ﬁéatio’n of Mr. Harvey. Thus, Mr. Harvey requests that

the initial identification and all subsequent identifications be-suppressed; or altematively requests

aii evidentiary hearing before the court..

DATED this 21 day. of Octobet, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

- By: /s/ Jasmin Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender

Docket 72829 Document 2018-41572
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NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attoriey. for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office. will bring the
above and foregoirig MOTION on for hearing before the Court-on the 2™ day of November, 2016,

at.9:30 a.m.

DATED 'his 21* day of Octobet, 2016.

PHILIP J. KOHN |
CLARK COUNTY PUBLIC DEFENDER

By:
JASMIN D. SPELLS; #11635.
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE

I 'héreby certify that service of the-above and forgoing MOTION was served via

elecfronic e-filing:to the Clark County District Attormey’s Office at motions@elarkcountyda.com

on this. _day of October, 2016

By: /s/Jasimin D). Svells - PD-
An employee of the ‘
Clatk Cournty Public Defender’s Office
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LAS VEGAS HETROPOLITAN POLIBE DEPARTMENT
DECLARATION OF ARREST Evert#  180330.3003

"Click here to add/edit Event#.and ID# on il pages” LD, #:- 7013098
"PRINT*
True Namie: HARVEY, ALFRED Date of Aest._ 03-30-18. Timeof Amest 1624

" OTHER CHARGES RECOMMENDED FOR CONSIDERATION:
Other Charges

THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS SUBJECT TO THE PENM.TY FOR PERJURCY AND SAYS: That | am.a

‘paace-officer with the Las Vegas Mstropolitan Police Department, Clark County, Nevada, being so employed for a period
of 6 YEARS 11 MONTHS,

That | lsamed the following facts end circumstances which lead me to belléve that the above: named subject committed:

(or wes committmg) the offense(s) of ROBBERY ‘WDW- at the location of 4840 W SAHARA, -gnd that.-the- offense(s)
occurred at approximately 1821 hours on the 30 day of MARCH, 2016, in the;

[Jcouinty of Clark [X]City of Las Vegas.
DETAILS FOR PROBABLE GAUSE!
On 03-30-16, at upproximately 1635 hours, | Officer R. Nelson P# 14002 working as marked patrol unit.3US6-was
dispatched to TJ Maxx Jocated at 4640 W Sahéra reference a Robbery. Detafls.slalad thet a male threstened a worker
with a knife and left with merchandise.
Upon arrival | made contact with Julign Munoz who works in Logs Prevention for TJ Maxx: Mufioz stated that he observed
a black male adult wearing.a blue drass shirt, blue blazer, and shorts.in the children's department who was later identified
at Alfred Harvey F-Iarvey began selecting muitiple items very rapidly with no regard to: price or size. Harvey then-entered
‘the Men's depart nent where Munoz observed him:conceal two wallets among muitiple other fiems Inside his’ blazer,
Harvey then entered the fragrance departiment whére he selcted fice cream: and multiple other items before exiting the
-8tore and passing all psints.of sale. Munoz approachied Harvey and identified himself as Loss Preveiition for T4 Maxx.
Munoz-asked for the unpaid items back and Harvey handed him two ‘wallets; Munoz then asked Harvey to step:back
inside the store and Harvey refuged. Munoz asked again because he did not want to conduct business in front of Harvey's
‘children. At this.tima Harvey puilled cut a knife with a black handle and & blade approximately 4 inches long, Harvey hefd
the knife over s head'in g !hreatemng manner and stated to Munoz * we're not doing this tocay”. Munoz | |mmed|ately felt
threatenad and feared for his life so.he backed off and watched Harvey from a distance: :
Munoz could still see items concealed Harvey's blazer and observed him getting i the drivers sest of 8 UHaul van
bearing AZ tag. AGE5084. The van drove west through the parking fot-and north on Decatur. At this time LVMPD airunit
spotted the van bearing AZ tag AGE5084 tun eastbound Charleston from Decatur then soutFhound on Vista where Patrol
Officer T. Humphreys P#14084 located the.van-at 1312 Vista and took Harvey into custady, At 1716 hdum;gw

Wherefors, Declarant prays that a finding be made by a maglstrate that probable cause exists to hold said person for
preliminary. heanng (if charges are-g felopy or.gross misdemeanor) or for trial (If charges are misdemearor).

R. NELSON
Print Daclarant's Name .
Declarants. Signaturm P8

“*TBTOS04IR~ HARVEY, ALFRETPRomAL- @gRje 4 of 23
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LAS VEGAS: METROPOLITAN POLIGE DEPARTME!\.

CONT|NUAT|ON REPORT
‘Event #: 160330-3003
1o#: 70493088

was conducted and Miinoz identified Harvey 100 percent being the male who:stole from the store and threatened: him with
the knife.
When Officer Humphreys took Harvey lhtc_:Custotly. Harvey was in possession of a silver wallet which contained two
counteffeit $100 bills ieiong with a paper with multipte.credit card numbérs along with-pin numbers to those cradit cards.
During inventory of the Uhaul van due to it being towed Officer Resberg P# 10007 lotated multiple credit cards with
muitiple persons names inide the drivers side door. Officer Resberg also located a wallet, face mask lotion, women's
totion and perfume all with TJ Maxx tags.on them in the front of. the van stuffed in between the drivers seat-and console.
AT Maxx items were.impounded as evidénce: and the cradit cards, counterfsit money and paper oontalnlng credit-card
numbers and pins were given to.Detective Hamdel P#5806 with Fraud and Forgery: for further follow up.
‘Based on the above facts and circumistances of Harvey stealing items from the: Ti. Maxx..pmducmg a knife and reising it
over his head in.a threatening manner when confronted by Murioz causing Munoz to feel threatened and fear for his e,
Harvey was placed under armest for Robbery witti'a deadly weapon and transported to CCDC where he was booked.

- _R. NELSON
[Print Dedgrant’s Neme
N 4 oW
Declarent's Signature: PR
16F05049X - HARVEY, ALFRED Page50f23 - ——
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Incid ! . ¥ | B . .
' ,ﬂa‘raa.za,v [ T) Everit# | / {|¢ 2| 2k |=|a|€¢[C]3
EVIDENCE: T NO EVIDENTIARY Vsiuz: | ] SAFEKEEPING FIREARM JMFOUNDED DUE TO:
Folony ~[1Gross Misd  TIMisdememncr | [o Qwirer ldertified Musl provids Ownar ifoln | C3Temporary Protectivo Order (TPO)
. tier Related Evert #'¢ (it anyk 33 Deetray Persang Section AND derty. | I Extended Qrder of Protaction
i: — £ Retim To DMV Owrier Wfar oack ltem Listad
|mpound1ng Officer (Print Nama): Unil- PH#{ Inltisls Task Foroe Offtcars from Qiber JutsclcRons:
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Reloaséd ltem(s) I'.By Officer P¥ & inllials | Dale Released | ReJeaset 10 Ownar | Owner's Signalure
¥ ' ’ (Atiove Person)-
| #
TR | (Relating;io Impound . i
(Reialing a tmpound) Al TEevh AT gums AT Foovare Fwdip L L Ditgnsl
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L VEGAS HETROPOLITAN POLICEDEPARTMENT |Ev-..¢
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EXHIBIT E



LAB VEGAS METRQPOLITAN POLIGE DEPARTMENT

‘SHOW-UP WITNESS INSTRUCTIONS
. EVENTH. N30 3

NAME: July2, JulaAr) . INTERVIEWED BY:_Za5ond Miv2,

ADDRESS: Yigup £). sapmara (1rmayx)  LOCATION: _HlsH. L. SQHmza T indix

PHONE NUMBER: )07 &0 ~1YG paTE,  _03 %/ TME: __/7/0

“Ina momient | am going to show you a person who Is being detained. This persory may or may nol be a person who
committed the crime now being investigated. The fact-that this ‘person is detaifed should not caise:you 1o belleve or
guess That hefshe is guilty. You-do nol have to Identify anydne. it is just as imporiant 0. free: innocent persons-from
suspicion as Ji is 1g identify those who are guilty. Please keep In mind that clothing canbe éasily changed. Pléase do not
falk to anyone -other-than police. officers while viewing thls person. You must mzke up. 'your own mind and not be
infiuenced by other withesses, if any, When you have viewed the person, Hlease tell me whether of not you can make
identification; IT-you can, tell me In your own words how sure you are of your identification. Please do not indicale in any-
way-to other witnasses that you.have or have not made an-Idenilfication. Thank you.” ‘

/ Z—— 022016 7

£~~~ \Winess Signalure. Date/Time

Statement: .
"'{}5.}: T amy Jo8% Suwé Whot'r him. T fecossze

%‘ /Z—”“ (3-Surita / 2

e Withess Signalire ' Date/Time-

Offlcer. Signafure Dale/v ivﬁg '

Bea y ONL Jp has bean completed and ROT-inthe.p res thé withess, **
Detainee Name: AAGVET, ALFRLYy DOB: JL-/4-7 _ D.orSSN:iH 0l
Address:  _MASS Stehspns  wu A SIS , Phong Number, .
[Mode of transportation used o take witness: iy Show-Up: .
[ Marked Patiol Uit ™ urimarked Unit [ Private Conveyance [ Other
# of Officers prasent sl Shaw Up: Uniformed: ] Piain Clothes:;
Ughﬂn’g‘ Condillons: ,
< Daytime T~ Nightime,  witty T Spotignts | Stresfiight [T ofner
eriification Made: T3 Yes/ ] No  ‘Suspectarasted: i Yest [T No  Awesting Officer P -l!'IQ. 5

— i
rd

LVMPD 457 {Rev, 8n13) INFOPATH 2010
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Electronically Filed
10/31/2016 09:50:33 AM

OPPS . #- i
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BRYAN SCHWARTZ

Depugf District Attorney
Nevada Bar #013244

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attomey for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-vs- CASENO: C-16-314260-1

ALFRED C. HARVEY, _
#7013098 DEPTNO: XXIII

Defendant.

.|

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO SUPPRESS SHOW-UP
IDENTIFICATION AND SUBSEQUENT IN-CCURT IDENTIFICATION

DATE OF HEARING: 11/02/16
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through BRYAN SCHWARTZ, Deputy District Attorney, and hereby

submits the attached Points and Authorities in Opposition to Defendant’s Motion to Suppress.
This Opposition is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.

i

/H

i -

i

|/
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On April 1, 2016, the State filed a Criminal Complaint against Alfred Harvey

(hereinafter “Defendant™) charging him with Robbery with use of a Deadly Weapon. On April
18, 2016, the preliminary hearing was held in justice court. At the conclusion, the justice court
held Defendant to answer the above charges in district court.

On April 20, 2016, Defendant was arraigned in District Court on the above count.
Defendant subsequently pled not guilty, and his jury trial is currently scheduled for November
7, 2016.

STATEMENT OF THE FACTS
On March 30, 2016, Julian Munoz, working as loss prevention for T.J. MAXX,

observed Defendant, via closed circuit television, select items from the store and place them:
in his coat and pants. Preliminary Hearing Transcript, 4/18/16, pg. 5-6, 9. Munoz then
watched Defendant as he left the store without paying for these items. Id. at 6. Munoz then
contacted Defendant outside the store and asked him for the items back. Id. at 6-7. Defendan!
handed back some, but not all of the items. Id. at 7. Munoz then asked Defendant to return tc;
the store with him, and in response, Defendant pulled out a knife and raised it over head, and
told Munoz they were not going to do this today. Id. at 8. Seeing the knife, Munoz backed
away and Defendant left in a white U-Haul van. Id. at 8-9. Munoz then contacted the police.
Id, at 13. Munoz subsequently identified Defendant during a show-up. Id. at 15.
ARGUMENT |
L THE.COURT SHOULD DENY DEFENDANT’S MOTION TO SUPPRESS
Defendant’s instant Motion to Supbress argues that this Court should suppress the

show-up identification because it is unnecessarily suggestive and unreliable. However, based
on the totality of the circumstances, the show-up identification in this case was not
unnecessarily suggestive, and further, Munoz’s identification is reliable.

Generally, “the weight and credibility of identification testimony is solely within the

province of the jury.” Jones v. State, 95 Nev. 613, 617, 600 P.2d 247, 250 (1979). However, |

W:\2016\2016F\050\9\ 16F05049-0PPS-(HAR VEY_ALFRED)-001. DOCX
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to suppress a pretrial out-of-court identification, the defendant must show that: (1) the
identification procedure is unnecessarily suggestive, and (2) if so, the identification is
unreliable despite the unnecessarily suggestive procedure. Wright v. State, 106 Nev. 647, 650,
799 P.2d 548, 550 (1990) (lineup); Gehrke v State, 96 Nev. 581, 584, 613 P.2d 1028, 1029-30

(1980) (showup); see Cunningham v. State, 113 Nev. 897, 944 P.2d 261 (1997) (photographic
lineup); Stovall v. Denno, 388 U.S. 293 (1967). The court will make this determination based

on the totality of the circumstances surrounding the identification. Jones v. State, 95 Nev.
613, 617, 600 P.2d 247, 250 (1979).

A. THE SHOW-UP IDENTIFICATION AND PROCEDURE IN THIS CASE
WERE NOT UNNECESSARILY SUGGESTIVE

Defendant claims that the show-up procedure and identification were suggestive. Mtn
5-7. However, based on the totality of the circumstances, the show up identification and
procedure in this case were not unnecessarily suggestive.

An on-the-scene-of-arrest show-up identification is inherently suggestive, but
navertheless, the Supreme Court has found such show-ups constitutional. Biggers, 409 U.S.
at 198, 93 S.Ct. 375, 34 L.Ed.2d 401. Show-up identifications are not objectionable unless
the “procedure was so impermissibly suggestive as to give rise to a very substantial likelihood

of irreparable misidentification.” United States v. Kessler, 692 F.2d 584, 585 (9th Cir.1982)

(citation omitted). However, “[s]hort of that, it is for the jury to weigh the evidence and assess
the credibility of the eyewitnesses.” Gehrke, 96 Nev. at 584, 613 P.2d at 1029.
Properly conducted show-up identifications are a “salutory” police practice permitting

eyewitnesses to identify a perpetrator while the incident is fresh on their minds. Kessler, 692

F.2d at 585. Courts have discussed the importance and necessity of show-up identifications
because not only are the identifications more reliable because the memory is fresher, but also,
“prompt identifications serve to exonerate innocent people more expediously.” Jones v. State,
95 Nev. 613, 617, 600 P.2d 247, 250 (1979). Additionally, this type of identification procedure
quickly informs-police officers whether a potentially dangerous suspect is still at large. Banks

v. State, 94 Nev. 90, 95, 575 P.2d 592, 595 (1978).

W20162016F\050M5\16F05049-OPPS-(HARVEY _ALFRED)-001.DOCX
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Even though show-up identifications are considered inherently suggestive, show-ups
are not unnecessarily suggestive when they are supported by the above policy considerations.
In Banks, the victim of a robbery identified the defendant during a show-up soon after the
defendant was arrested. 94 Nev. at 95, 575 P.2d at 595. The Court held that the show-up was

not urnecessarily suggestive because the victim was the only one who could have possibly
exonerated the defendant, as she was the only person who interacted with him and his co-
conspirators, Id, at 95, 575 P.2d at 595-96. Additionally, the Court recognized how important
it is for police officers to determine as quickly as possible whether a robbery suspect was
properly apprehended or was still at large. Id. at 95-96, 575 P.2d at 596. Based on this, the
Court concluded that the show-up identification was not unnecessarily suggestive. Id.

Here, the show-up conducted was not unnecessarily suggestive. Defendant claims that
there was no reason why the police officers needed to do a show-up identification. Mtn. 7.
Specifically, Defendant argues that “there were no exigent circumstances” that existed to
justify the show up. Id. While the Court has consistently held that showups, by their very
nature, are suggestive, the present issue revolves around whether the show up conducted in
this case was unnecessarily suggestive. It was not unnecessarily suggestive because, as in
Banks, it was necessary to potentially exonerate the Defendant if he was mistakenly
apprehended, and further, to enable police officers to determine whether a potentially armed
robbery suspect was still at large. Additionally, the show-up was necessary because Mr.
Munoz’s ability to identify the Defendant would logically be better because his mind was
fresher — the robbery took place at approximately 4:35 pm and then show-up was conducted
at approximately 5:18 pm on March 30, 2016. See State’s Exhibit 1. Thus, the show up was
conducted within the hour from when the crime occurred. Therefore, the showup
identification was not unnecessarily suggestive and was necessary to support the above policy
considerations.
I
I
I
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B. EVEN: IF THE COURT FINDS THAT THE IDENTIFICATION
PROCEDURE WAS UNNECESSARILY SUGGESTIVE, MUNOZ’S
IDENTIFICATION IS RELIABLE

Defendant claims that the show up procedure and identification were unreliable. Mtn
5-6. However, based on the totality of the circumstances, the show-up identification in this
case is reliable.
| The Court enumerated a list of factors to consider when determining whether an
identification was reliable. Gehrke, 96 Nev. at 584, 613 P.2d at 1029. These factors include:
(1) “the witness® opportunity to view the criminal at the time of the crime,” (2) “the witness’
degree of attention,” (3) “the accuracy of his prior description of the criminal,” (4) “the level
of certainty demonstrated at the confrontation,” aﬁd.(S) “the time between the crime and the
confrontation.” Id. (citing Neil v. Biggers, 409 U.S. 188, 199-200, 93 8.Ct. 375, 382 (1972)).
In applying these factors to the facts in Gehrke. the Court held that the showup identification

was reliable because each witness had an opportunity to see the defendant’s face during the
crime while they were being held at gun point, their description of the defendant was consistent
with what the defendant looked like, the witnesses both testified that there was no doubt that
the defendant was the one who robbed them, and the confrontation took place within an hour
of the crime. 96 Nev. at 584, 613 P.2d at 1030.

Similarly, in Wright, the Court was particularly persuaded that a photographic lineup
identification was reliable because the victims “had an opportunity to observe their attacker at
close range.” Id. Similarly, the Ninth Circuit concluded that an identification was reliable
when the witnesses had viewed the suspect for approximately 30 seconds during the robbery
and described him to police soon after the incident. United States v. Gregory, 891 F.2d 732,
734-35 (9th Cir. 1989); see also Gehrke, 96 Nev. at 584, 613 P.2d at 1030 (finding that an

important factor existed to support reliability because the witnesses “had an opportunity to

clearly sce the robber’s face during the holdup”).

Here, when considering the totality of the circumstances and the factors enumerated in

Gehrke, Munoz’s identification is reliable.

I
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1. Munoz had ample opportunity to view Defendant at time of the
robbery

Munoz observed Defendant while the Defendant was inside T.J. Maxx and also
interacted with the Defendant outside the store, giving him ample time to view the Defendant.
Specifically, Munoz testified that he first observed Defendant in T.J. Maxx via closed circuit
TV. Defense Ex. 6, pg. 6, 9. He observed Defendant proceeding through the store concealing
various items into his coat and pockets, approximating that the Defendant was in the store for
15 to 20 minutes. 1d. at 6, 10. Munoz actually described in detail how Defendant was acting
while in the store causing Munoz to pay attention to him: “[Defendant] walked in and he
quickly started selecting merchandise, kind of at random, and was putting stuff - - picking all
that stuff up and putting stuff down, it was just suspicious.” Id. at 9-10, Then, after observing
him move throughout the store, Munoz approached Defendant once he had exited. Id. at 7.
Munoz asked him for the merchandise back, and at first, Defendant indicated that he did not
know what Munoz was talking about. Id. Then, when Munoz explained that he needed the
items in his pocket back, Defendant returned some of the items he had stolen. Id. Munoz then
asked Defendant to come back into thé'. store, and Defendant pulled out the knife and told
Munoz they were not doing that today. Id. at 7-8. Munoz then observed Defendant get in a

U-Haul van and leave the area. Id, at 8. Thus, even more so than in Gehrke and Gregory,

Munoz had ample opportunity to observe Defendant, his face, and clothing, along with interact
with him before, during, and after the robbery.

2. Munoz paid particular attention to Defendant throughout the
robbery

As discussed above, Munoz particularly paid attention to Defendant because Munoz
was watching him steal items from the store. Id. at 6, 10. Munoz then had a face to face
discussion with Defendant, which included Defendant threatening Munoz with a knife. 1d. at
7-8. As such, Munoz had reason to pay particular attention to Defendant before, during, and
after the robbery.

i
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3. Munoz’s description of the Defendant is consistent with the
Defendant

Munoz’s description of the suspect was consistent with Defendant. Munoz described
him as wearing a blazer jacket and shorts, along with a hat. While there is no indication in the
current record whether a hat was found, the Defendant was apprehended wearing a blazer and
shorts. State’s Exhibit 2. Additionally, Munoz described the suspect as a black male adult,
which is consistent with the Defendant. Defense Ex. D. Thus, Munoz’s general description
of the suspect and his clothing are consistent Defendant and the clothing he was wearing at
the time he was apprehended.

4. Munoz demonstrated a high level of certainty at the time of the
confrontation

At the time of confrontation, Munoz indicated that he was 100% sure that Defendant
was the suspect who robbed T.J. Maxx. Defense Ex. E.
5. The confrontation occurred within an hour of the robbery
Munoz called 911 to report the robbery at 4:35 pm. (SEE CAD). At 5:18 pm, Munoz
identified I*:fendant in the showup, (SEE CAD). Thus, the showup identification was
conducted less than an hour after Munoz was robbed by Defendant.
Based on the above factors, it is clear that Munoz’s show-up identification of Defendant

is reliable.

II. THIS COURT SHOULD NOT BAR ALL SUBSEQUENT IN-COURT
IDENTIFICATIONS OF DEFENDANT

Defendant requests that any future in-court identification be suppressed. Min. 8.
However, this Court should deny Defendant’s request as he fails to make the appropriate
showing to justify barring in-court identifications in all future court proceedings.

For this Court to suppress or exclude an in-court identification, the Nevada Supreme
Court has stated that the pretrial identification procedures must have been “so unnecessarily
suggestive and conducive to irreparable mistaken identification” as to be a denial of due
process of law. Carmichel v. State 86 Nev. 203, 206, 467 P.2d 108, 109 (1970) (quoting
1
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Stovall v. Denno, 388 U.S. 293, 302, 87 S.Ct. 1967, 1972 (1967); Simmons v. United States,
390 U.S. 377, 88 8.Ct. 967 (1968); McCray v. State, 85 Nev. 597, 460 P.2d 160 (1969)).
In U.S. v. Sambrano, 505 F.2d 284, 286 (1974), the persons accused complained that

the pretrial identification procedures used against them were impermissibly suggestive. There,
the victims were shown photographs including the two defendants, and identified the first
defendant but not the second. Afterwards, a lineup was conducted with the defendants
included. One victim chose the first defendant, stating that her identification may be based on
being shown the same photograph previously. The other victim chose the first defendant and
did not qualify her answer. Neither victim chose the second defendant. At a pretrial hearing,
the victims both identified the first defendant, and the second defendant, whom neither had
previously identified, but whose photos they had seen in two different procedures. The Court
stated that “we do not believe that the suggestion, if any, was so great as to create a substantial

likelihood of misidentification.” The Court pointed out that:

As recently pointed out by the Supreme Court, a mere suggestion that
the accused committed the crime does not constitute a due process
violation. Rather, in order to make out a constitutional violation, the
suggestion must be so ‘unnecessary’ or ‘impermissible’ as to create
a ‘substantial likelihood of irreparable misidentification’ based on
the ‘totality of the circumstances.’ Neil v, Biggers, 409 U.S. 188, 93
S.Ct. 375, 34 L.Ed.2d 401 (1972); Baker v. Hocker, 496 F.2d 615
(Sth Cir. 1974).

Id. at 286. The Court found no problem with admitting the in-court identification. The Court

explained its holding as follows:

Viewing all the facts and circumstances of this case, we do not
believe that the suggestion, if any, was so great as to create a
substantial likelihood of misidentification. The identifying witnesses
had the opportunity to observe the robbers for approximatplP/ four
minutes while the robbery was taking place. During the trial, they
again had the opportunity to observe the appellants' appearance and
mannerisms and, based on these subsequent observations, positively
concluded that these two were the perpetrators of the robbery.
Moreover, additional evidence was introduced at trial establishin
that Padilla was one of the robbers. For example, testimony plac
both Padilla and Sambrano in the getaway car just prior and
| immediately after the robbery of the credit union. :

Id, at 286.
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~ “The reliability of properly admitted eyewitness identification, like the credibility of
the other parts of the prosecution's case is a matter for the jury.” Foster v. California, 394 U.S.
440 (fn. 2), 89 S.Ct. 1127 (1969). “The.danger that use of (a pretrial identification technique)

may result in convictions based on misidentification may be substantially lessened by a course
of cross-examination at trial which exposes to the jury the method's potential for error.”
Simmons, 390 U.S. at 384, 88 S.Ct. at 971.

Here, Defendant has failed to show that the above discussed show-up identification was

“so unnecessarily suggestive and conducive to irreparable mistaken identification,” such that

he would be denied due process. Carmichel, 86 Nev. at206, 467 P.2d at 109. As noted above,

Munoz’s identification of Defendant in the show-up is not unnecessarily suggestive, and is
certainly reliable. Even if this Court disagreed and suppressed the lineup, Defendant still fails
to satisfy the burden necessary to prevent the State from future in-court identifizations. Id.
Further, this is not the only piece of evidence tying Defendant to this crime. Defendant is
captured on surveillance stealing items from T.J. Maxx. The surveillance clearly shows
Defendant selecting items and concealing them on his person. Thus, similar to Sambrano,
additional evidence exists to tie Defendant to this crime. As such, this Court should not bar
the State from any future in-court identifications of Defendant.
CONCLUSION
The State requests tkga{‘this Court DENY Defendant’s Motion to Suppress.
DATED this __ 2~ day of October, 2016.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County Distri
Nevada B

BY
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CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of STATE’S OPPOSITION TO DEFENDANT’S
MOTION ‘TO SUPPRESS SHOW-UP IDENTIFICATION AND SUBSEQUENT IN-
COURT IDENTIFICATION, was made this _ Z{aif' day of October, 2016, by Electronic
Filing to:

JASMIN D. SPELLS

DEPUTY PUBLIC DEFENDER
EMAIL: Lillvid@clarkcountynv.gov;
pdclerk(@clarkcountynv.gov,

7 e
Secretary for the District Attorney's Office

BS/pnv/L-2

10
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LVMPD - COMMUNICATION CENTER

RVENT SEARCH
EVT ; LLV1603300030403 TYPR: 407 PRL 1l
LOC : TJ MAXX BLDG: APT
ADDR: 4640 W SAHARA AVE XS8T : 2501 ARVILLE ST cITY ; LV
CADD: 36:08:48N,116:12:10% CNAM: JULYIAN NEOQZ/SEC CPHONE: 7022802479
MAR : 0252291 s/B ;: M SRA 1
P/ 1 3USE OFFl: 14002 orF2
DATE: 2016/03/30 INIT: 16:35:27 AREA : BA
911 : YES CLSR: 21:11:43 DISP 1 A
16:35;27 SU INITIATED BY FRM- TO-LV4804 39 LV4BOd
16:35:27 M Original Location : TJI MAXX 39 LV4804
16:35:27 M TL1L RBS 414A  SUSP RARMED W/FNIFE 39 LV4804
16:35:27 M Primary Event: MAIN Cpened: 16/03/30 16335 39 LV4804
16:35:35 USAS JUS6 4640 W SAHARA AVE 407 15 LV5015
16:35:35 EU  3US§ PU FRM- TO-LV/3U56 15 Lv5015
16:35:41 USER 1US§ 4640 W SAHARA AVE 407 00 Lviaog2
16:36:01 USAS €92 4640 W SAHARA AVE 407 15 IV501S
15:;36:08 USER AIR3 4640 W SAHARA AVR 407 15 LV5015
16:16:08 USER AIR} 4640 W SAHARA AVB 407 15 LVs015
16:36:10 M 39/NE DEC S8MALL UHAUL VAN AZ/AGSS5084 1636 EHRS 39 LV4804
161363152 USAS 3U32 4640 W SAHARA AVE ' 407 15 LV5015
16:37105 oM 319/BMA,30'S,6'L,150,BLK/BLU BB CAP, BLU DRESS SHIRT,BLK BLAZBR,UNK SHORTS 33 LV4804
16:37:05 CX NBG 408/446 ARMED W/4 INCH BLADE NEG INJ 1637 ERS 39 Lv4sn4
16:37:13 USAR AIR3 4640 W BAHARA AVB 407 15 LV5018
16:37:32 ™ 39/WAS W/2 SMALL KIDS AGES 3 YOA & 7 YOA 1627 HRS 19 LV4804
16:37:45 EBU  A0S6 CN FRM-VERIZON WRLS 800-451 TO~-JULIAN NROOZ/4EC 39 Lv4804
16;18703 USAS 3U13 4640 W SAHARA AVB 407 15 Lys01s
16:36: 10 EUO BN FRM- TO-AZ-AG55084 3% Lv4904
16:38:32 USAR 3US6 4640 W SAHRRA AVE 407 00 1V¥14002
16:38:42 USAS 513 4640 W SAHARM AVE 407 15 LV5015
16:38:44 USER 513 4640 W SAHARM AVE -407 00 LV7524
16:39:18 CM 39/R0/2015 GMC VAN, BXP 063016, UHAUL, PHOENIX AZ 39 L4804
16539144 W 28/BARL APPLE// PHN 612 750 3124// PR WIN .. PR POLLOKING SUSF.. BB ON 28 LV665E
16:39:44 M CMARLESTON / WINBON PULLED INTO THE RAINBOW GARDEMS WEDDING // PR I8 WHT 28 LVB6S6
16:39:44 M CHEVY TRAVERS.. PR IS ARMED 413/ 9 WM .. PR HRS CCW 28 LV5656
16:40:34 CM 28// SUBP PULLING INTO THE ROBERT COWAN INVITATIONAL CAMEUS // RR OF THE 28 LVE6SE
16:40:34 M RAINBOW GARDENS .// SUSP HAD A 413A//UNX WBERE AT ..LL 1640HRS 28 LV6656
16:49:506 CM AIR3I HAS UHAUL VAN ON DEC NOW EB ON CHAS 1637 HOW APP FAIRCENTER 15 LV5015
16:40:50 OCM 1638 STILL EB APP HINION #3 LANE 5 CARS BACK 1538  GRTTING 15 LV§015
16:40:50 CM READY TO TURN INTO A CHURCH OR SOMB KIND OF BIZ 1639 FULLING INTO 15 LVs015
16:140:51 CM CAMPUS NOW 1639 MALE GETTING OUT OF THR VAN, EMA OR BMA, WHLI S9RIRT, 15 LV5S0.S
16:40:51 CN BLU SHIRTS HAS BMJ GETTING OUT OF VAN ALSO NOW  ANOTHER JUV JUST GOT 15 Lvso0lis
16:40;51 M ouT BFA, BLK SHIRT, BLK PANTS, BLK SHOES GETTING OUT ALSC 1640 15 LV5015
16:.5:14 C% 28/PICKING UP 2 JUVS NOW,. DRVR BMA 35-40 YOA, BLK 8HR®, IR VEH FEM JUV 28 LV665E
1GAL:AG TN q-r: ¥Oh 2A __LUG5ES
16:41:27 USER 3U13 4640 W SAHARA AVE 407 00 LV14084
16:41:46 U8  JUSE LO BIZ 15 LV5018
16:42:102 CN 28// JUV8 THEY PICKED UP ARE 9 & 12 YOA.. ALSO A FEM IN THE VEH.. MALE 28 LVEE56
16:42:02 CM WAS ARMED W/ THRE KNIFE. .NEG 408/446.. OFCRS HAVE SUSPF'S.. LL 1641HRS 28 LVésse
16:42:56 CM 28/ ADVG PR TO PUT THE 413 AWAY., PR WILL WAIT IN VRH FOR OFCRS TO MAK3 28 LVGES6
16:42:56 CM CONT.. PR WMA 73 YOA, BLK /ORN SHRT, .LL 1642HRI 28 LVEGSE

1 HEREBY CERTIFY that this Is o full, true ond correct copy of the
original on file with the Las Vegas Metropolitan Pollce Deportment,

except for the informatiop-hot is privileged and canfidentlal by fow.
EQ/ .
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LVMPD - COMMUNICATION CEWTER
RVENT SEARCH

16:43:12 CM 28/DPR PUT HIS 413 AWAY IN THE CENTER CONSOLE OF HIS VEH .. 1643HRS 28 LVEES6

16:43:34 CM 28/PRS WIFE 15 THE MGR OF THE ROSS DRESS FOR LESS,., PR STATING THAT THE 28 LV6656

16143134 CM ROSS WAS THE VICT OF THE 407/4L4A.. 164IHRS 28 LVE656

16:43:37 USAR 3U32 4640 W SAHARA AVE 407 15 LVS0lS

16:43:40° US 3032 L0 SUSP 15 Lvs015

16:43:55 US  3U32  LO 1312 VISTA DR--SUSF 15 LV5018

16:43:56 CM SUBJS POSS JUST DUMPED PROPERTY  HEADED BACK TWRDS VAN WILL BE AT 1§ LV5015

16:43:56 CM 1312 VISTA 1641  PER 3U56 MALR DID THRERATEN EMPS W/ SWITCHBLADR KNIFE 15 LY5015

15143156 CM , TOOK WALLBTS & COLOGNE OR FRAGRANCE 1643 15 LY5015

16:44:11 USAR 3013 4640 W SAHARA AVE 407 00 LV1i4084
16:44:15 oM 28/ PR ADVD THAT OFCRS WERE HANDCUFF THE SUSPS.. 1644 HRS 28 LVés56

16:44:17 USAR 3U13 4640 W SAHARM AVE 407 00 LV14084
16:44:19 USAR 7HI5 4640 W SAHARA AVE 407 15 LV5015

16:44:20 USCL AIR3 407 15 LV5015

16:45:21 yUScL 513 407 00 LV7524

16:48:149 CM CAR TO CAR  SUSP HAS HIGH BND LOTION W/ TJ MAXX STICKER ON IT UNABLR TO 15 LV5015

16:4G:49 M PRODUCE ANY RECRIPT FOR IT 1548 15 LVS015

16:49:180 US  3US6 LO 4640 W SARARA--TJ MAXX 15 LVSD15

16:54:28 USAR 692 4640 W SAHARA AVE 407 15 LV501S

16:54:4% U  3U1l3 LO 1312 VISTA DR 15 LV5015

16:54:49 US  §92 LO 1312 VISTA DR 15 LV5015

16:54:45 U4 W35 IO . 1312 VISTA DR 15 LY5015

17:17:45 CM vl // 3U56 BRINGING VICT OVER FOR A SHOW TP 1717HRS 15 T1.V13035
17:18145 CM 20s6 SHON UP IS 100¥% POBITIVE  1718HRS 15 LV13035
17:20100 USCL 692 ' 407 15 LV13035
17:25:02 USAR FC23 4640 W SRHARA AVE 407 11 Lvie179
17:41:19 USAO 3US6 1312 VISTA DR aa7 35 LViyo3s
18111120 EU PRM= TO-F  18Ll1HRS 15 1Lvidoas
18:11,20 RU  3Us6 W PRM- TO-F  1BLlIHRS 15 LV1303§
18:17:47 USTO 3US6  CCDC 407 00 LV14002
18:25:48 USTO 3Ul3  BAC 401 00 TV14084
1B8;29:056 USAO 3US6 CCDC 407 00 LV1a062
18:29:32 USCL FC23 407 11 LV1iDl78
18:29:32 Us FC23 D PRM-  TO-K 11 Lviod79
18:48:47 USTO 3U32 BAC 407 00 LV1ooo?
18:49:43 USCL 7W35 407 00 LVB444

18:59:53 USAO 3U32 BAC 407 00 LV10007
19:04:01 USCL 3U32 407 00 LV10007
19:14:39 USAC 3013 BAC 407 15 LV8204

19:37:55 USCL 3113 407 00 LVv14084
19:37:55 US 33 D FRM- TO-K ’ 00 LVidoga
21:11;43 USCL 3US6 407 00 LV14002
21:11:43 CM Route Closed: MAIN A

21:11:43 CM Incident Closed: 16/32/30 21111

21:11:43 EU  3US6€ D FRM- TO-A MAIN 00 LV14002

{ HEREBY CERTIFY that this is a fufl, true and correct capy of the original
on file with the Las Vegos Metropalitan Pofice Department, except for
the information that Is privileggs\and canfidentlal by low.

n_/ ’

9
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For Exceptionat Clearances

Clearance Basis
Exceptional Cleamnce Date

Narrative

7

Case Report Number: Las Veges Matropoliten Police
LLV160330003003-001 Dspartment
Case Report
Administrative
Case Report Number LLV180330003003-001 ;
Subject Robbary WOW / Julien Verification

Munoz ( TJ Maxx) * Verification Lava! .
Dispasition Arraat Jurisdiction Les Vegas, Clty of
Entered On 3]30/2016 7:.02:17 PM Gild )
Entered By Nelson, Richard M Seator : U3
Reported On 3130/2018 ' Map :
Reporting Officer Neison, Richard M Census/Geo Code
Raporting Agency m"‘rz’: o..é‘ﬁ’p‘éﬁ;’,:" Call Source Phons

Depariment Related C?SGS
Report Type Means ,
Agslsted By ' Other Means
Occurred On (Date and Wednesday 3/30/2016 Motives
Time) 4:21:00 PM Other Motives
Or Between (Date and Vehicle Aglivity
Time) Direction Venicle Traveling
Location 4840 W Sahara Cross Street
cSZ Las Vegas, NV 88102 Notified
Lacation Namé Td Maxx

On 03-30-16, st approximately. 1635 hours, 1 Officer R. Neleon P# 14002 working as marked patro! unit 3U6B was
dispatched to TJ Maxx located at 4640 W Sahara teference a Robbery. Detalls stated that.a mate thraatensd a worker

with a knifie and left with ‘marchendise,

Upan arrival | made contact with Julian Munoz who works In Lass Pravention for TJ Maxx, Munoz stated that he observed
g black male adult weaiing a biue dress shirt, biue blazer, ard shorts In tha chiidren’s departmsnt who was later identified
at Alfred Harvey. Harvey bagan selecting multiple iteme very rapidly with no regard to prics or size. Harvey then entered
the Men's department where Munoz observed him canceal two wallsts among mulliple other Rems Inside his blgzer,
Harvey then entered the fragrarice department where he selected face gream and mullipls other tomis before exiting the
store and passing afl points of sale. Munoz approsched Harvey and Idantified himuelf as Loss Prevention for TJ Ma.
Munoz asked for the unpsld Iterhs beck and Harvey handed him two wallets. Munsz then asked Harvey to step back
inside the store and Harvey refused, Munoz esked again brcause he did not want o tonduct business in front of Harvey's
Printed 3/30/2G18 8:26 PM Page10f10
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Las Vagas Metropolitan Police

Case Report Number;
Department

LLV60330003003-001

children. At this ime Harvey pulled out @ knife with tiack handle and a biade approvimately 4 inches fong. Harvey held
th knife over his head In & threatening manmer and siated to Munoz * we're not dalng this today”. Munoz immediately felt
threatened and feared for his life 8o he backed off and watched Harvey-from a distance.

Munoz could etill 8ee tems concesled Harvay's biazer and observed him getting in the drivers seat of a Uhau! van bearing
AZ tag AG55084. The van drove weet through the parking lot and north on Dacatur. At this ime LVMPD alr unit spottad
the van baaring AZ tajj AGSEDB4 turn eastbound Chatfeston from Decatur then southbound b Viste where Petrol Officer
T. Humphrays P#14084 located the van at 1312 Vista and todk Harvey into custody. At 1716 hours & Show-Up was
conducted and Munoz Identified Harvey 100 percent being the mele who stole from the store and threataned him with the
Knife. . '
When Officer Humphrays took Harvay into custody, Harvey was in possession of a sliver wallet which contalned two
counterfsit $100 bills along with & paper with multipis credit card numbers alorg with pin numbers to those credit cards.
During inventory of the Uhaul van due to it being towed Officer Resberg P# 10007 located multipte oredit cards with
multiple persons names inside the drivers slds door. Officer Resberg aleo located a wallet, face mask lotion, women's
lotion and perfume all with TJ Maxx lags on them in the front of the ven stuffed in between the drivers geat and console.
All TJ Maxx items were Impounded as evidence and the credit cards, caunterfalt monay and papsr containing credit card
numbars and pine ware given to Deteotive Heindel P#5608 with Fraud and Forgery for funther foflowup.

Based on the above facts and ciroumstances of Harvey stealing items from the TJ Max, praducing a knife and ralsing it
ovar hl heed In a {hregtening manner when confronted by Munoz causing Munoz to feel threatensd and feer for his fife,
Harvey was plarsd under arrest for Robbary with a deadly weapan and transporied tv CCOC where ha was booked.

B L . L I T I L T I,

Oftense . = . .
Offense Robbery, EIDW(F)-NRS Motivation Not Known)
200,380 Domestic Violence No
Code Section ' Premises Entered -
1BR Code Entry |
IBR Group - ' Using '
Ctime Against Properly Weapons Knife/Cutting Inatrument
UCR Hierarchy 03 (Tcepick, Ax, Etc)
Location Type Depastment/Discount Griminal Activity Poasessing/Concealing
Store Type Securify
Complsted Yes Fools™
Hate/Biss Unknown {Offanders
Offenders = .

Arresteo Name: Harvey, Alfred

Printed 3/30/2016 8:28 PM " Pagezof10
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Case Report Numbsr: Les Vegas Metropolitan Palice
LLV160330003003-0D1 Department
.
Allages
lm ;:"A.. ’ .
Alerls
Addresses
Residenca . 200 W N Sahara. ‘Lo Vegas. Clari “United States
NV. 88107
Sex Male ‘ Teslh
Race Bfack or Alrican American Build Thin .
Ethnicity Unknown Helight g2
DoB 121191978 Weight 200
Age as Rasident Resident ,
Eye Color Brown POB
Hair Color Black DLN
Helr Style Curty DL State -
Hair Length Short DL Country
Facial Hair . SSN 650-49-9802
Complexion ’ ;
|
Scars, Marks and Tattoos -
[Em i- | m v 1"‘- _"-'.é*'lr;:,\:j_, Y ‘\,
. Mtre Jean shorts, Biue biazer jacket
Employer/Scheool
" Employer Address
Employer CSZ
Occupation/Grade
Printed 3/30/2016 8:26 PM Page 3of 10
16F05049X - HARVEY, ALFRED Page 10 of 23
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Case Report Number: Las Vegas Metropalitan Palice
LLV160330003003-001 Depariment
MO :
Other MO
Habltual Offender Status
Arrest Information
Arrest For 50138 - Robbery, Date/Time Released
Arrest Number 7013008 Released By
An'est TypB Takﬂn |nf0 Cmy Re!ease Raasm
Armed With Lethal Cutting Instrument Held For
(Icepick, Ax, Etc.) Fingerprints
Multi-Clearance ' Not Applicable Bhotos
puiti-Clearance Offense Miranda Read No
FBI Number Miranda Waived
SRRt Nurmber of Warrants
Arrest Date 3/30/2016 Juveniie Digpo
Arrest Location 1312 Vista Las Vegas, Adut P t'N
NV 80107 [ .resen ( ﬂme)
Force Level . Detention Name
Data/Time Booked Notfied Name
Bogked Location
Notes
Victims
Nama: TJ Maxx
Victim Type Business
Victim of 50133 Robbery, EIDW(F)-NRa 200 380

,r Tz

T

Printed TR
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Casa Report Number: Las Vegas Metropolitan Police
LLV160330003003-001 - Department
Business 4640 W Sghara Las Veges, Clark United States i

- NV 88102 :
BuahasstWotk
Emails
Sex poB
Race DLN
Ethnicity DL State
boB DL Country
Age SSN
Eye Color Attire
Hair Colat ‘ Employer/School
Facial Halr Employer Address
Complexion Employer C8Z '
Helght Ocoupation/Grade
Welght Testify
Reasident {njury
Offender Relat}onshfps
m” IR
Circurnstances
Just. Ham. Cire.
LEOKA Info
Typse Achvity
Assignment ORI-Other Jutisdiction
Notes
Printed 37302016 8:26 PM Page 5 of 10
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Case Report Nuniben
LLV160330003003-001

Las Vegas Metropolitan Pofica
Department

Name: Munoz, Jullan

Victim Type
Vigtim of

individual
60138 - Robbery, EFDW(F)-NRS 200.380

s gie

= oz TERRG ;33 v : ; :
Business 4640 W 8ehara United States
' NV 88102
Phones . .
Phome Type /- d i | Phigns Hter, . L
Callular (702) 26D-24780
Business/Work (702)-870-7161
Emalls
[EmallAddress . s |
Sex Male POB
Race White DLN
Ethniclty Hispanls or Lating DL State
DOB 4711986 DL Country
Age, 28 SSN §30-77-0553
Eye Color Brown Alfire
Halr Colar Brown Employer/School  TJ Mao
Facial Hair Employer Addrese
Complexion Employer CSZ
Helght 6'1" Occupation/Grade  Loss Prevention
- \Welght 240 Teslify
Resident Resident Injury None Observed
Offender Relationships :
A - Harvey, Alfred None
Printed 3/30/2016 8:28 PM Page 6 of 10
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Case Report Number: Las Viegas Metropolitan Police :
LLV160330003003-001 o i p%apam
Circumstances ;
Just. Hom. Circ. = i ‘ ;
LEOKA Info
Type - Activity
Assignment ORI-Other Jurisdiction
Notes
Witnesses
Other Entities
Properties
Property Clothing, belts, glassas, jurses/wallets
(BR Typa 8 Serial
UCR Typa 8 Number\VIN
Description Tri fold wallet Calor ‘Black
Status Evidence (Seized) Recovered Dats
Count 1 Owner Ve« TJ Maxx
Value 48,00 Disposition
Manufacturer Tommy Hilfiger Evidencs Tag
Alert(s)
Vehicls Type License Number
Vehicle Year Licensa Exp. Date
Body Style License Stats
[Coortype . -~ oo ¢ JGoor: - LI
Printed 3/30/2016 8:28 PM Paga 7 of 10
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Case Repart Number,
LLV160330003003-001

Drug Information
Drug Type

Drug Quantity
Drug Maasure

Notes

Las Vegas Metropolitan Palice
Department

Property Misc. (Call Phones, Ammo, Bicycles, Worthless Doc, items not listed)

BRType 77

UCR Typs 77

Deseription Womens lotion
Status Evidence (Selzed)
Count 1

Valug 14.60
Manufacturer

Model

Vghicle Information
Vehidg Type

Vehicle Year
Body Style

Serial
NumbenVIN

Calor Pink

. Recovered Date

Owner V- TJ Maxx
Disposition

Evidence Teg

Alert(s)

License Number
License Exp. Dste
License State

wgdnformation
Drug Type
Drug Quantity
Drug Measure

Notes
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Case Report Number, L.as Vegas Matropolitan Police ‘

LLV480330003003-001 Dapartment E
'

Property Misc. (Cell Phones, Ammo, Blcycias, Worthless Doc, Items not listed) ;

IBR Type . Serial |

UGR Typa i NumberiVIN

Description Hydrating face mask Color

Status Evidence {Selzed) Recaversd Date

Count 1 Owner V- TJ Maxx

Valus 08.89 Dlsgasltlon

Manufacturer Elizabeth Arden Evidence Teg

Model Aari(s)

Vehicle information

Vehicle Type Licenss Number

Vehicla Year Licenge Exp. Date

Body Style License State

e

Brug Infarmation

Orug Type

Rrug Quantity .

Drug Measure -

Notes

Froparty Miac. (Cell Phones, Ammo, Bicycles, Worthless Do, Items not listad)

IBR Type n Description Perfums

UCR Typs 7 Status. Evidenca {Seized)
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Case Report Numbsr: Lae Vegas Metropolitan Palice
LLV160330003003-001 Department
Count 1 , Recovared Date
Vsiue 48.99 Owner . V- TJ Max
Manufacturer Chlos . Dispositian
Model . Evidence Tog v
Serial ' Alest(s)
-NumberiVIN :
Color
Vehicla Information
Vehicle Type Licensg Number
Vehicla Year License Exp. Date
Body Style License State
T R = R
Dr'ug- Information
Drug Type
Druy Quantily
Drug Measure
Notes
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STEVEN B. WOLFSON 3

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

STEVEN J. ROSE

Depu

District Attorney

Nevada Bar #013575
200 Lewis Avenue
Las Vegas, Nevada 89155-2212

(702) 671-2500
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-V§- CASENO: C-16-314260-1

ALFRED C. HARVEY, -
47013098 DEPTNO: XXIII

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS AND/OR
SANBORN INSTRUCTION

DATE OF HEARING: November 2,2016
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County

District Attorney, through STEVEN J. ROSE, Deputy District Attorney, and hereby submits

the attached Points and Authorities in Opposition to Defendant’s Motion to Dismiss and/or for

a Sanborn Instruction.

This Response is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.

/I
/
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POINTS AND AUTHORITIES
. STATEMENT OF THE CASE
On April 1, 2016, the State filed a Criminal Complaint against Alfred Harvey

(hereinafter “Defendant”) charging him with Robbery with use of a Deadly Weapon. On April
18,2016, the preliminary hearing was held in justice court. At the conclusion, the justice court
held Defendant to answer the above charges in district court.

On April 20, 2016, Defendant was arraigned in District Court on the above count.
Defendant subsequently pled not guilty, and his jury trial is currently scheduled for November
7, 2016.

STATEMENT OF THE FACTS
On March 30, 2016, Julian Munoz, working as loss prevention for T.J, MAXX,

observed Defendant, via closed circuit television, select items from the store and place them
in his coat and pants. Preliminary Hearing Transcript, 4/18/16, pg. 5-6, 9. Munoz then
watched Defendant as he left the store without paying for these items. .Id, at 6. Munoz then
contacted Defendant outside the store and asked him for the items back, Id. at 6-7. Defendant
handed back some, but not all of the items. Id. at 7. Munoz then asked Defendant to return to
the store with him, and in response, Defendant pulled out a knife and raised it over head, and
told Munoz they were not going to do this today. Id. at 8. Seeing the knife, Munoz backed
away and Defendant left in a white U-Haul van. Id. at 8-9. Munoz then contacted the police.
Id, at 13. Munoz subsequently identified Defendant during a show-up. Id. at 15.
ARGUMENT

Defendant claims that he is entitled to dismissal of the case due to the failure of the

police to collect alleged video or photographic evidence from unnamed security officers.
Because Defendant cannot show that the evidence was material, or that the failure to collect it
was the result of bad faith, he is not entitled to dismissal. Moreover, because he cannot show
that the failure to collect the evidence was due to gross negligence, he is not entitled to any
presumptions or jury instructions. '

/"
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A, Destruction of Evidence Versus Failure to Gather Evidence.

The Nevada Supreme Court has characterized the distinction between instances in
which the police fail to preserve evidence versus fail to gather evidence as a question of
whether the police or the State ever had possession and control over the evidence. See

Johnson v. State, 117 Nev. 153, 167, 17 P.3d 1008, 1017 (2001). In the instant case,

Defendant never alleges that the State was in possession of the alleged photographs or video.
Accordingly, the proper standard is a failure to collect evidence. Id.

B. Rule for Failure to Gather Evidence.

“In a criminal investigation, police officers generally have no duty to collect all

potential evidence.” Randolph v, State, 117 Nev. 970, 987, 36 P.3d 424, 435 (2001).

However, this rule is not absolute, and in certain instances, a failure to collect evidence may

warrant sanctions. Id.; see also Daniels v. State, 114 Nev. 261, 956 P.2d 111 (1998). Before a

defendant is entitled to any sanction against the State, he must progress through a two-step
process. First, the defendant must show that the evidence was material, that is, that there is a
reasonable probability that the result. of the proceedings would be different if the evidence

were available, Daniels, 114 Nev. at 267, 956 P.2d at 115. If the evidence is found to be

“material” then the court must “determine whether the failure to gather evidence was the
result of mere negligence, gross negligence, or a bad faith attempt to prejudice the
defendant’s case.” Id. Significantly, in situations.involving mere negligence, “no sanctions
are imposed, but the defendant can still examine the prosecution’s witnesses about the
investigative deficiencies.” Id. (citation omitted). If the court finds gross negligence, “the
defense is entitled to a presumption that the evidence would have been unfavorable to the
State.” Id. (citation omitted). “In cases of bad faith . . . dismissal of the charges may be an
available remedy based upon an evaluation of the case as a whole.” Id.

1. Defendants’ Claims Fail the First Prong of the Daniels Test.

The test enunciated in Daniels provided that in cases where the defense is claiming

that the State failed to gather evidence, the defense has the burden of establishing that the

evidence was “material.” Id. Thus, it is the burden of the defense to illustrate to a

3
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| Daniels, had the State gathered this evidence, it would have revealed that he had ingested PCP

| prior to the crime and bolstered his defense that he lacked capacity to specifically intend the

reasonable probability t:'hat, had the evidence been available to the defense, the result of the
proceeding would have been different.” Id. Importantly, the Nevada Supreme Court has
clearly held that mere speculation that a particular piece of evidence might have been
exculpatory is insufficient.

For instance, in Daniels, afer a jury convicted Daniels of first degree murder, Daniels

raised a claim regarding the detective’s failure to draw his blood upon arrest. According to

murder he committed. Id. at 266, 956 P.2d at 114. The Nevada Supreme Court rejected
Daniels’s claim that the blood evidence was “material.” Instead the court concluded that
“whether the blood evidence would likely have prevented Daniels’ conviction is pure
speculation.” Id. at 268, 956 P.2d at 115.

The Nevada Supreme Court similarly rejected another defendant’s speculative claim

that that ungathered evidence was exculpatory in Steese v. State, 114 Nev. 479, 960 P.2d 321

(1998). In Steese, the defendant murdered the victim in a residential trailer and then stole the
victim’s truck. After the police processed both the trailer and the truck for evidence, they
released both to the victim’s family. The victim’s sister later found a pair of blood-soaked
jeans inside the trailer and disposed of them without telling the police. The victim’s brother
found a gold chain inside the victim’s truck, notified police, and the police never collected
the item. Id. at 491, 960 P.2d at 320. On appeal, Steese claimed that the police committed
prejudicial misconduct by failing to preserve material evidence. Id. at 419, 960 P.2d at 329.
Essentially, Steese claimed that testing on these two items of evidence could have exculpated
him.

Afier noting that the correct legal analysis regarding the failure of the police to
impound the bloody jeans from the crime scene and the victim’s chain from the truck was an

analysis regarding a failure to gather evidence as explained in Daniels, the Nevada Supreme

Court specifically applied the two-pronged test to Steese’s claims. The court explained, that

i :

4
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[wilhile Steese alleges in his brief that testing of the blood on
the jeans may have exculpated him, he has failed to point to
any facts in the record which support this. We conclude that
Steese’s naked speculation is insufficient to show that a
different result was likely at trial had the police located this
evidence. Therefore, we conclude that this evidence was not
constitutionally material.

1d. at 491-92, 960 P.2d at 329.

The court reached the same conclusion regarding the gold chain from the truck. It
explained that Steese made an identical argument with regard to the gold chain. Steese
claimed that the gold chain possibly contained human hair and bodily fluids that could be
subject to DNA testing. Concluding that this speculation failed to satisfy the first prong of
the Daniels test which relied on a decision issued by the New Mexico Supreme Court in
State v. Ware, 118 N.M. 319, 881 P.2d 679 (1994), the Nevada Supreme Court stated, “we
conclude that the materiality requirement of Ware is simply not met by Steese’s naked
speculation.” Id. at 492, 960 P.2d at 330.

In Randolph, the Nevada Supreme Court again rejected a defendant’s speculative
claims about the materiality of evidence that was not gathered by the police. In Randolph,
both Randolph and his co-defendant, Garner, were charged with multiple crimes including
murder with use of a deadly weapon for the shooting murder of Shelly Lokken while she
worked as a graveyard shift bartender. A witness who saw both Randolph and Garner return
to a trailer after the murder saw Garner change out of his clothing. The clothing that Garner
was wearing when he was arrested tested negative for blood. 117 Nev. 970 at 986, 36 P.3d
at 435. When police arrested Garner, they noted that the trunk of his car contained a pile of
clothing, but they did not look through it to see if it included the clothing originally worn by
Garner as described by the witness. @ On appeal, Randolph claimed that the State failed to
gather “potentially exculpatory” evidence because if the police had found the clothing and if
the Garner’s clothing had tested positive for blood, it would have supported Randolph’s

claim that Garner was, in fact, the shooter. Randolph argued that he was entitled to a jury

/"
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|
instruction that the “ungathered evidenced was presumed to be unfavorable to the State.” Id.

at 987,36 P.3d at 435.

The Nevada Supreme Court concluded that Randolph failed to satisfy the first prong
of the Daniels test. The court explained

Randolph has not shown that the ungathered evidence was
material. Iftesting of Garner’s clothing or shoes had revealed
the victim’s blood, it is possible that Randolph might not have
received the death sentence. However, Randolph has not
demonstrated a reasonable probability that such testing would
have revealed any blood. He offers no evidence to corroborate
his allegation that Garner was the shooter. The possibility that
Garner’s clothing and shoes would have been favorable to his
case remains mere speculation.

Id. at 987, 36 P.3d at 435.
Applying the foregoing analysis to the instant case, it is abundantly clear that
Defendant fails to satisfy the first prong of the Daniels test. Defendant claims that the

alleged evidence is “undeniably material,” claiming that

Surely there can be no doubt that the videotape evidence of the
alleged incident would have proven beyond a reasonable doubt
| whether [Defendantz) committed the offense; whether or not the
J actions constitute robbery and whether or not there was a weapon
present. Additionally photographs could also prove beyond a
reasonable doubt whether [Defendant] was the actual perpetrator.
It is also possible that photographs could depict the presence of a
knife or weapon if it existed and the demeanor of the individual.

Motion at 4-5. Defendant’s claims demonstrate the lack of merit of his motion.

First, the State would note that there is no actual evidence that any videos other than
the security video from inside TJ Maxx ever existed. Further, Defendant has already
indicated that he is in possession of such video. At issue are photographs that, to the State’s
understanding, were taken of the U-Haul vehicle, and were deleted by the security officer
taking them, thai same day. There is no evidence that the photographs taken by the security
officer actually depict the robbery itself. It is the State’s understanding that the photographs
were not of the robbery, and simply showed the U-Haul in which Defendant fled the scene.

The sole support for Defendant’s claims come from his “belief that the [security] officer(s)

6
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took video surveillance and/or photographs of the alleged perpetrator on the day in
question.” Motion at 3. This is insufficient.

Not only does Defendant fail to demonstrate that the alleged evidence depicts what he
claims it does, he provides nothing more than pure speculation that the evidence was

material. Defendant provides no evidentiary basis from which to support his conclusions, or

allow this Court to find that it was exculpatory. See Boggs v. State, 95 Nev. 911, 913, 604
P.2d 107, 108 (1979) (“It is not sufficient that the showing disclose merely a hoped-for
conclusion from examination of the destroyed evidence...”).

Indeed, the testimony of the victim, along with the arrest reports attached to
Defendant’s motion, demonstrate that Defendant was captured on surveillance video inside
the TJ Maxx store, along with two children. Defendant is observed by the victim stealing
varied items from the store. When Defendant lcaves the store without paying, the victim
confronts him. When asked to return to the store to avoid confronting the Defendant in front
of his kids, Defendant instead drew a knife from his pocket. The victim was able to provide a
clear and consistent description of the knife, describing hearing a clicking sound as the blade
snapped into place, and providing color and size descriptions. Further, the victim watched as
Defendant fled the scene in a U-Haul vehicle. That vehicle was tracked by a Las Vegas
Metropolitan i‘—’olice Department air-unit. When Defendant was arrested, a show-up was
performed, and he was positively identified by the vietim. Moreover, an inventory of the U-
Haul vehicle revealed several items matching those stolen from the TJ Maxx store. Given
that Defendant was seen getting into the U-Haul vehicle, which was then tracked by the air
unit, and Defendant taken into custody shortly thereafter, Defendant cannot show how
additional pictures of him getting into the U-Haul and driving away would be exculpatory.
Moreover, such pictures would not bear on the issues Defendant raises in his motion, such as
the presence of a knife or the Defendant’s or victim’s demeanor. Defendant merely

speculates that the alleged video or photographs would be exculpatory. Id. Thus, Defendant

' fails to satisfy the first prong of the Daniels test.

ff
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2. Defendant Rodriguez Fails The Second Prong of the Daniels Test.

Although unnecessary to discuss given that Defendant’s claim does not meet the first
prong of the test required in failure to gather evidence cases, the State also notes that
Defendant would also not be entitled to any of the “remedies” discussed in Daniels because
he does not satisfy the second prong of the test as well. As previously discussed, the second

inquiry in failure to gather evidence situations is whether the failure to gather evidence was

the product of negligence, gross negligence, or bad faith. See Daniels, 114 Nev. at 267, 956
P.2d at 115. Ifthe failure to gather was the product of negligence, no sanctions are imposed.
If the failure to gather evidence amounts to gross negligence, then the defense is entitled to a
presumption that the evidence would have been unfavorable to the State. If the failure to
gather was done in bad faith, dismissal is “an available remedy based upon an evaluation of
the case as a whole.” 1Id.

After being convicted of first degree murder with use of a deadly weapon and other
charges, Daniels alleged that the police failed to gather his blood. According to Daniels, had
his blood been col'scted, he could have demonstrate that he lacked the specific irtent to
commit murder because he had ingested and was under the influence of PCP at tiie time of
the crime. After concluding that Daniels had not satisfied the first part of the prescribed
analysis in failure to gather evidence cases, the Nevada Supreme Court also noted that
“Daniels also failed to establish that the State’s failure to gather blood evidence was caused
by negligence, gross negligence, or bad faith.” 1d. at 268, 956 P.2d at 116. The court
reasoned that although the detective had been aware that witnesses had described Daniels’s
behavior as strange, he also knew that the nurse who performed Daniels’s initial medical
screening did not notice any signs that Daniels was under the influence of a controlled
substance and that Daniels had told her that he had not taken any drugs. The detective also
explained that prior to his tape-recorded interview of Daniels, Daniels had admitted o
smoking marijuana the previous day, but denied recent drug use. Id. Therefore the court
found that *“a reasonable jury could not find that the detective was negligent, grossly

1
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negligent or acted in baﬂ faith by deferring to the nurse’s professional judgment and Daniels’
own assertion that he w!as not intoxicated.” Id.

Similarly, in Steese, 114 Nev. 479, 960 P.2d 231, after finding that Steese failed to
establish the first requirement of the failure to gather evidence inquiry, the Nevada Supreme
Court determined that he also failed to show gross negligence or bad faith. The court
explained how at least two police officers did not find the bloody jeans when they searched
the residential trailer. In fact, the victim’s family did not discover the jeans until they had
the trailer professionally cleaned. At that point, the family did not notify the police of the-
existence of the jeans. The Nevada Supreme Court concluded that “[t]his merely suggests
that the police failed to search every dark corner of the trailer for evidence; it does not imply
they acted in bad faith or with gross negligence.” Id. at 492 n.3, 960 P.2d at 329 n.3.

The Nevada Supreme Court conducted the same analysis in Randolph, 117 Nev. 970,
36 P.3d 424. Once again, after finding that Randolph had not met the first prong of the
failure to gather evidence test in complaining that the police did not attempt to gather
Garner’s clothing and shoes, the Nevada Supreme Court found that Randolph did not show
that the failure to gather the evidence was the product of gross negligence or bad faith. The

court explained:

Even assuming the evidence was material, the failure to collect
it was at worst negligent, First, Randolph has not shown that
police could have collected the brown shirt and pants. He
simply assumes that a search of the trailer or the clothing in the
trunk of Garner’s car would have uticovered them. Second,
Randolph has not shown that the potential evidentiary
significance of Garner’s shoes, which were available to police,
was so obvious that it was gross negligence not to impound and
test them.

Id. at 98788, 36 P.3d at 435.

Here, Defendant has not shown that the police ever knew about the alleged
photographs or video. Defendant has not alleged that the security officer, or officers,
informed the police of the video or photographs. Defendant cannot provide any indication as
to when the photographs or video were deleted. It is hard to imagine that the police would act

: 9
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with gross negligence, r;nuch less in bad faith, if the alleged evidence were deleted by the
security officer or ofﬁccizrs before the police learned of its existence and had the opportunity
to collect it.

Defendant’s attempt to describe the officers’ actions as bad faith fails utterly.
Defendant states that Metro officers are trained to impound evidence, and that because the
evidence here was not impounded, the court should disregard the facts of the case and simply
assume bad faith. Motion at 6. This is not the law. To dismiss this case, Defendant must

show that the officers purposefully failed to collect the video in order fo prejudice the

| defendant’s case. State v. Ware, 118 N.M. 319, 881 P.2d 679 (1994). There is simply no

evidence supporting this bellicose allegation, as evidenced by the defendant’s failure to
support his position with any fact or law.

Additionally, the defendant has not established that the officers were grossly negligent
either, Daniels, 114 Nev. at 267, 956 P.2d at 115 (“When gross negligence is involved, the
defense is entitled to a presumption that the evidence would have been unfavorable to the
State.”). Gross neglige ce exists when the potentially exculpatory value of the uncollected
evidence is patently obvious, and the police nonetheless do not collect it. See Randolph v.

State, 117 Nev. 970, 988, 36 P.3d 424, 435 (2001) (finding no gross negligence when the

defendant “has not shown that the potential evidentiary significance of [the pieces of
evidence], which were available to police, was so obvious that it was gross negligence not to
impound and test them.”). Here, it is the State’s understanding that the photographs were
deleted at some time on the day of the robbery. However, there is no evidence that the officers
were ever aware of the existence of the evidence. Defendant cannot even speculate as to when
the evidence was destroyed, and thus cannot contend that it occurred after a time where the
officers could have recovered it. Defendant has simply failed to show any negligence on the
part of the officers. Thus he is not entitled to relief, Id.

However, should this Court require additional information to compensate for the lack
of detail set forth in the Motion, the proper remedy is not granting the Motion, but setting an
evidentiary hearing. If this Court chooses, a hearing could be held for the limited purpose of

10
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determining what pictures were taken by the security officer, what they depicted, and the
circumstances under which they were deleted. Although Defendant has failed to bear his
burden in demonstrating the materiality of the evidence or the bad faith/gross negligence by

the officers, an evidentiary hearing would be essential before granting this Motion.

CONCLUSION

Based on the foregoing, the State respectfully asks the Court to deny the instant motion.

DATED this Zg’q day of November, 2016.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY {L‘ }{/UL«__

STEVEN I, ROSE
Deputy District Attorey
Nevada Bar #013575

CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of STATE’S OrPOSITION TO DEFENDANT’S
MOTION TO DISMISS AND/OR SANBORN INSTRUCTION, was made this day of
November, 2016, by Electronic Filing to:

JASMIN D. SPELLS

DEPUTY PUBLIC DEFENDER
EMAIL: Lillyjd@clarkcountynv.gov;
pdclerk(@clarkcountynv.gov;

~

' AA—
Secretary for the District Attorney's Office

SIR/pm /L-2
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“PHILIP J, KOHN, PUBLIC DEFENDER
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‘PUBLIC DEFENDERS OFFICE

309 South Third Street; Suite 226
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Telephone: (702) 4554685
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Attorneys for Defendani
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' THESTATE:OF NEVADA, ) h
. , ) .
Plaintiff, ) CASENO. C-16-314260-1
v, § DEPT. NO. XXIIT
ALFRED C.’HARVEY, ; ,
DATE: Novembér 2, 2016
Defendant, ) TIME: 9:30 &.m.
)
MOTION TO AL

COMES NOW, the Defendant, ALFRED C, HARVEY, by and thmugh JASMIN
D, SPELLS, Députy Publio Defénder and hereby movesithis Honorable.Court ta allow Mr. Harvey
to appear befora the juty without facial tetioos,

This Motion.is made and based upon s/l the papers and pleadings on file herein, the.
attached Declaration of Couniel, arid oral-argument at the timwe. set for hearing this Mation.

DATER this 24%day of Octobex, 2016..

'PHIL!PJ KOHN
CLARK COUNTY PUBLIC DEFENDER

By: /i Jusmin. Spells
JASMI'ND SPBLLS, #11635
Deputy PubhoDefender

148




O oo W) O W B

10

12
13
i4

i6.

17
18

20
2]
22
23

74
25 !

26
27

28

DECLARATION

JASMIN D. SPELLS makes the following declaration:

I. [ am an:attorney duly licensed to practice law in the Staté of Nevada; T.am a

Deputy Public Defender. for the Clark County Public Defender’s Office ‘appointed to represent

Defendant Alfred C. Harvey in the present matter;
2. I.arit morte than 18 years of age dnd am’coinpetent to testify as to the matters
stated herein. |am familiar with the procedural history of the case and the substantive allegations

made by The State 6f Nevadad. 1 also havé personal knowledge of the facts stated herein or 1 have

‘been informed of these facts and believe them to betrue:

[ declare under penalty of ‘perjury that the foregoing is true and correct. -(NRS

53.045).

EXECUTED this 24" day of October, 2016.

/s/ Jasmiri Spélls
JASMIN D. SPELLE
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MEMORANDUM OF POINTS.AND AUTHORITIES
STATEMENT OF RELEVANT FACTS

Mr. Harvey, the. Deféndant in the instanit case is charged by way of Information with oné

count of Robbery with uise of a Deadly Weapon, to wita knife. Mr. Harvey has entered a plea.of

riot guilty and this case.is curreritty set for trial on November 7,2016.

The Honorable Judge Saragosa held a preliminary hearing on Aptil 18, 2016. Atthe
preliminary hearing, the State.called one witness, M. Julian Munoz: Mr, Munoz testified that on
March. 30, 2016, he came into contact-with Mr, Harvey outside a TJ Maxx store. [Preliminary
Hearing Transeript, (April 18, 2016) (attached hereto as Exhibit A) “PHT™ pp. 5, 7). Mr. Munoz
stated that he.saw M. Harvey take items from the stote 'without paying on CCTV (closed circuit
television), PHT pp. 6-7.'9. When Mr. Munoz confronted Mi: Harvey. outside, he states that M.
Harvey pulled-a knife out-of his left pocket and held.it over his head. PHT p. 8. Based upon the

testimony, it appears that this was a short encounter: See generally PHT, Mr. Munoz further

Officer Nelson was disp: tched to the TJ Maxx at approximately | 635 hours: See
Declaration of Arrest (Exhibit B). Mr. Munoz described the-suspect as being 4 Black male,
wearing-a hat, blue dress shirt, black blazer and dark shorts. See Voluntary Statement (Exhibit C).
Mr. Munoz failed to merition any descriptors for weight, height, or eye color. He did not include
any information abouit unique marks like piercings of tattoos. .Additionally, Mr. Munoz failed to

mention anything regarding ths individual’s skin fone or hair deseriptors.

Officers conducted show-up identification with security officer Munoz at:approximately
1715. See Declaration of Arrest. During the show-up identifigation, Mr. Harvey was handcuffed
and surrounded by two police officers. PHT pp. 15-16. Mr. Munoz remainéd, inl rear of a patrol car
during the show-up identification. I¢. Mr. Munoz was approximately 30-40 feet from Mr. Harvey
during the show-up, PHT p. 16. There were not any.other suspects presented in this show-up

identification. See génerally PHT: Mr. MunoZz wrote that he was. 100% sure thie idenitification was

15@




(O8]

O K ~1 W B

L0
11
12
13

15

6 |

17
18

9
20

21
)
23
24
25

26

27
28

correct, writing that he recognized. tattaos on the déeferidant’s neck. See. Show-Up. Witnéss

Instructions (Exhibit D).

Mr. Harvey has entered a plea of not guilty and thiscase:is currently set for trial on

November 7, 2016,

LEGAL ARGUMENT
A defendant is presumed innocent until proven guilty. Coffin v. Unitéd States, 156 U.S.
432,453, 39 L. Ed. 481, 15°S. Ct. 394.(1895). The présumption of innocerce is a basic component
of a fait trial, Estelle v. Williams, 425U.S. 501, 503, 96 S.Ct. 1691, 48 L.Ed.2d 126.(1976), and a
defendant cannot.be compelled to Stand trial in prison attire because it undermines that

presumption, seé id. at. 504-05: Vilia v. State, 373 P.3d'970 (Nev. 2011). The Fifth and Fourteenth

_Amendinents.prohibit the use.of visible ,_p,hysi‘ca1 restraints on a defendant, “absent a friat court

determination... that they até justified by a state interest specific to.a particular trial.” Deck.y.
Missouri, 544-U.S. 622, 629, 125 S. Ct. 2007, 2012 (2005). The guilt or innocence of the
cofendant is a question to. be determined by the jury, free from any improper influérice of any kind
o= character whatever. State v. Ah Chuey; 14 Nev. 79,.89 (1879).

In the instant case, Mr, Harvey is requesting to cover his facial tattoosto ensute that He
receives a fair trial. Often, members of society presjudge soirieone.from theis tattoos and this
affects the ability of the defendant to have 4 fair trial free of bias and/or prej_ud'ice.- See for example,

David Ferrera, Neo-Nazi gets makeover to hid tattoos from jury, Las Vegas Review Journal July

| 94, 2016, http://.www.rev'iewjburnal,comlcrimc/homioidesln.eo—.naz'i-'gets-'makbover.-hide-'taﬁOc)s-.

juty. Here, Mr. Harvey's facial tattoos are analogous-to visible shackles and restraints.on his body.

They can give the false appéarance that simply because he has. face tattoos that heis a *bad guy, a

criminal or guilty of this offense.” None of these labels are fair-or based in logical reasoning.

Sigritficaritly, the witness here does not identify Mi. Harvey by his face-tatioos so there is no
colotable arguinent that granting this motion affects the State’s ability to-proceed with their case.

Thus, Mr. Harvey humbly requests that this Court granit his request to cover his facial taitoos.
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CONCLUSION

Based ‘on the foregoing, Mr. Harvey prays that this Court grani the instant motion.

DATED this 24* day of October, 2016.

PHILIP J, KOHN
CLARK COUNTY PUBLIC DEFENDER

By: /s/ Jasmin.Spells
JASMIN D. SPELLS; #11635
Deputy Public Defender

152




—

S o e ~3 @Y Lh B W o

oo\loxm-bmw—-o\ooo\]c\mbwm.—

NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attamey for Plaintiff:
YOU WILL PLEASE TAKE NQOTICE that.the Public Defender’s Office will bring the

.above and. foregoing MOTION on for hearing before the' Court on the:2nd day of November, 2016,

at%:30 a.m.
'DATED this 24" day of October, 2016;

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: /s/Jasmin Spells.
JASMIN D. SPELLS, #11635
Deputy Public. Defender

CERTIFICATE OF ELECTRONIC:SERVICE

I hereby ‘certify that service of the above: and forgoing MOTION was. served via

electroniic e-filing to the Clark County District Attorney’s Office at motions@clarkcountyda.com
on this 24th ddy of October, 2016

By: /siJasmin D: Spélls - PD
An employee of'the-
Clark County Public Deferider’s Office
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EXHIBIT A



Exhibit A

See PHT — Pages 2-24
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LAS VEGAS METROPOLITAN POLICE DEPARTHENT

DECLARATION OF ARREST Event#  160330-3003
“Click here to-add/edit Event# and ID# on-all pages” i.D.#: 7013008
"PRINT*
True Name; HARVEY, ALFRED Date of Arest: _ 03-30-16  Time of Arest: 1624

OTHER CHARGES RECOMMENDED FOR CONBIDERATION:.
Other Charges

THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS SUBJECT 1O THEAP,ENALT\; FOR PERJURY AND SAYS: That'! am.a
peace officer with.the. Las Vegas Metrapolitan Police Department, Clark County, Nevada, being so employed for a period
of 6 YEARS 11 MONTHS. '

That | ieamed the following facts and circumstances which lead me-to bélieve that the above named subject commiited
(or was comiitting) the offense(s) of ROBBERY WDW at the location of 4640 W SAHARA, and that the offense(s)

ocourred at approximately 1621 hours:on the 30 day of MARCH, 2016, in the:

[Jcounty of Clark [X]Ciy of Las Vegas
DETAILS FOR PROBABLE CAUSE; o .
On 03-30-16, =i approximately 1635 hours, | Officer R. Nelson P# 14002 working as marked patfdl uhit'3U58 was
dispatched to TJ Maxx located at 4640 W Sahara reference a Robbery. Detals stated that a male threatened a worker
with a knife and left with merchandise.
Upon arrival | made contact with 'Jg!igp_M_gnnz_who;works»-jn Loss Prevention for TJ Max, Munoz stated that he observed
-a'black male arult wearing-a b|u53ms shirt, blue blazer, and sheits.in the children's department who was later identified
at Affred Harv', . Harvey began selscting multiple iterhs very rapidly with:no regard fo price c: size. Harvey then entered
the Man's départiment ihere Munoz observed him canceal two wallets amiong multiple other itsris.inside his biazer.
‘Harvey then entered the fragrance departent whare he-selested face créam and multiple other ftems befare.exiting the
.store and passing.&k: points of sale. Munoz approached Harvey: and identified himself as Loss Prevantion for T4 Maxx.
Munoz asked for the unpaid items back and Harvey handed him two walits. Munoz then asked Harvey 1o step back
insidg the.store.and Harvey refused. Munoz asked again because he.did-not want to conduct business in front of Harvey's
children. At this time Harvey pulled out a knife with a black handle and a blade approximately 4 inches long. Harvey held
the knife ovar his head in a threatening mannerand stated to Munoz " we're not.doing this oday”. Munoz immediately felt
threatened and feared for his life so he-backed cff and watched Harvey from a distance:
Munoz cauld stil see items concealed Harvey's blazer and observed him getiing in the drivers seat of a UHaul-van
bearing AZ tag AG55084. The van drove west throuigh the parking. lot-and north-on Decatur. At this timie LVMPD air.untt
spottad the. van bearirig AZ tag AGS5084 turn eastbound Charleston from: Decatur then soutkbound on Vists where Patrol
Officer T. Humphireys P#14084 located the van at 1312 Vista and took Harvey into custody. At 1715 .houm_'%

Wherefore, Declarant prays that a finding be made by a niagistraba thait probable cause exists to hold said person for
prefiminary hearing (if charges are a felony orgross misdemeanor) or-for trial (if charges are:-misdemeancr),

R. NELSON
“Print Daclarant's Name
Declaren’s Signaluro A

e PBFOBORTRE HARVEY, ALFREIPROMAL - Rife 4-0f 23
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LAS VEGAS METROPQLITAN POLICE DEPARTMEN,
CONTINUATION REPORT
' Event #: 160330-3003
ID#:: 7013098

was conducted and Munoz identified Harvey 100 percent being the male who stole from the store and threatened him with
the knife.

When Officer Humphreys took Harvey into custody; Harvey was in possession of a silver wallst which contained two
-counterfeit $100 bilis aiong with a paper with multiple ¢redit card numbers elong with pin numbers to those:credit cards.
During inventory ofthe Uhaul van due fo it being towed Officer Resbarg P# 10007 focaled multiple credit cards with
muttiple persons names inside the drivars side door. Officer Resberg also located a wallet, face-mask lotion, women's
lotiori-and_perfume all with TJ-Maxx tags on them in the front of the van stuffed in tietween the drivers seat-and console.
AT j'Ma)q_( items were impounded as evidence and the credit cards, counterfeit mqnay and.paper containing credit card
numbers and pins were given to Detective Heindé_l P#5606 with Fraud and Forgery for further follow up.

Based on the above facts and circumstances of Harvey stealing Rems fromi the TJ Maxx, producing a khife-and raiging it
over his-head in a threatening manner when confrorited by'Munoz causing Munoz to fee! threatened and fear-for his life;
Harvey was placed under arrest for Rbpbéry'-with a deadly weapon and transporied to CCDC where he was booked.

R. NELSON
Prirg Declursni's Neme
< rHwt
Declaranl's Ssgnafw? PR
16F05049X - HARVEY, ALFRED Page 5 of 23 Page 212
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L Teaas METROPOLITAN POLICE mamﬂ\
VOLUNTARY STATEMENT CONTINUATION
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EXHIBIT D




LAB VEGAS METROPOLITAN POLICE DEPARTHENT

SHOW-UP WITNESS INSTRUCTIONS

EVENT# _(g03%-3an R

NAME: J12, TuliA ~ INTERVIEWED BY: _E

ADDRESS: YigUl) (/- SARAIA. _(gmgyg{\ LOCATION: __4(sU0 L. SAnmza 7T Mavs

PHONE NUMBER: )0 2.1 &b =145 DATE; 033/ TIME: /%0

“In & moment | am gaing 1o show you a person who Is being detained. This person may or may ol be a person who
committed the crime now being investigated. The-fact that this. person Js detained ghould not cause you to belleve or
guess that he/she is guilty. Yot do not have to identify snyone. )t is just as imporiant ta free innocent. persons from
-suspicion as It is to identify those who are guiity. Pleasa keep in mind that clothing can.be easily changed. Please do nof
1alk .to-anyone’ other than police- officers: while viewing this person. You must make Up. your own mind and nof be
Influenced by olhigr withesses, if any. When you heve viewed the persor., please. 1ell me whether or not you can make.
‘identification, If you can, tell e th your own words how.sure you are of your identification.. Please do not Indicate in'any
way to olher withesses that you have or have not mads an identification. Thank you." :

% Z—— 0320l JUS

Withess Sig nature Date/Time

Statement; _ | | .
l{/ﬁf-, T 42 /09; Suré 'lu’m?('f' him T lecvsn ze
ﬁrg m /{ fopbeasr o hig— Neck,

Ao

W7 BTG T % | :
| % b — R/
\Witness Signature DalélTime -
“Qfficer: Sigriature. e Daler¥ ime.

of the witness, ***

Detainge Name: AAGVET; ALFRGT . . 008:_J1-/9- 7l iD'or SSN: ;M'?m}ﬂa

Address: 2SS Slugpgoas Ly an 5511'! 4 - . Phone Number,

Mode of transportation used to tuls witness fo Stiovi-Up: '

[e& Marked Patiol Unit T~ unmarked Unit [ Private Conveyance [~ Other

# of Officers present al Show Up: Uniformed: | Pigin Clothes:

Lightifg Conditions; R

PR Dayiime T~ Nightme  with: | Spofights [ Sweetight [T Omer;

Identification Made:  {i¢ Yes/ ™ No  Suspect Arrested: ﬁivesf T~ No Airesting Officer P#: o7
tl//f_ )

LVMPD 497 (Rev. 8/13) INFOPATH 2010.
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Electronically Filed
10/31/2016 03:44:22 PM

OPPS K- b s

STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

BRYAN SCHWARTZ

Deputy District Attorney

Nevada Bar #013244

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-VSs- . | CASENO: (C-16-314260-1
#A%IEOE% C.HARVEY, DEPT NO: XXIII
Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO ALLOW DEFENDANT TO
COVER HIS FACE TATTOOS

DATE OF HEARING: 11/02/16
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through BRYAN SCHWARTZ, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Motion to Allow
Defendant to Cover His Face Tattoos.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, #nd ora) argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
4
i
I

Wi201612016F050\M 31 6F05049-OPPS{HARVEY_ALFRED])-002.DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On April 1, 2016, the State filed a. Criminal Complaint against Alfred Harvey

(hereinafter “Defendant”) charging him with Robbery with use of a Deadly Weapon. On April
18,2016, the preliminary hearing was held in justice court. At the conclusion, the justice court
held Defendant to answer the above charges in district court.

On April 20, 2016, Defendant was arraigned in District Court on the above count.
Defendant subsequently pled not guilty, and his jury trial is currently scheduled for November
7,2016.

On October 25, 2016, Defendant filed the instant Motion to cover his Face Tattoos.
The State responds as follows,

STATEMENT OF THE FACTS
On March 30, 2016, Julian Munoz, working as loss prevention for T.J. MAXX,

observed Defendant, via closed circuit television, select items from the store and place them
in his coat and pants. Preliminary Hearing Transcript, 4/18/16, pg. 5-6, 9. Muncz then
watched Defendant as he left the store without paying for these items. Id. at 6. Mundz then
contacted Defendant outside the store and asked him for the items back. Id. at 6-7. Defendant
handed back some, but not all of the items. Id. at 7. Munoz then asked Defendant to return to
the store with him, and in response, Defendant pulled out a knife and raised it over head, and
told Munoz they were not going to do this today. Id, at 8. Seeing the knife, Munoz backed
away and Defendant left in a white U-Haul van. Id. at 8-9. Munoz then contacted thé police.
Id. at 13. Munoz subsequently identified Defendant during a show-up. Id. at 15.

ARGUMENT

1. THE COURT SHOULD DENY DEFENDANT’S MOTION BECAUSE
THEY DO NOT CONSTITUTE A DEPRIVATION OF THE RIGHT TO A
FAIR TRIAL

Defendant fails to provide any legal authority to support his request to cover his facial

tattoos. Further, relevant case law from other jurisdictions supports the State’s position that

Defendant’s Motion should be denied.

WA20161201 GOSN IﬁOiNMPP&mVEY_ALFRE)M.DDCX
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A defendant’s tattoos do not constitute a deprivation of his right to a fair trial. People
v. Minter, 37 N.E.3d 238, 262-263 (1ll. App. Ct. 2015). In Minter, the Appellate Court of

Illinois dealt with a tattoo issue. Id. In fact, in that case the defendant also filed a pretrial

motion requesting that the defendant be allowed to apply make up to cover tattoos on his face
in an armed robbery case. Id. at 248. The trial court rejected the pre-trial motion and the
subsequent motions during trial about tattoos. Id. On appeal, the Defendant argued that the
trial court's rulings regarding his tattoos deprived him of a fair trial because they created the
possibility that the jury would view him negatively because of his tattoos. Id. at 262. In

rejecting Defendant’s claim, the court stated:

Turning to the substance of defendant's argument, neither defendant nor
the State cites to any relevant Illinois precedent on this issue. We have not
uncovered any, either. However, other jurisdictions have dealt with this issue.
We look to those decisions to inform our analysis.

In Jackson v. United States, 945 A.2d 621, 623 (D.C. 2008), the
defendant claimed that the trial court erred in denying his motion to permit him
to use cover-up makeup to conceal a teardrop tattoo on his face. Defendant
argued that the tattoo amounted to other-crimes evidence because ™[i]n some
circles, the presence of a teardrop taftoo means that the person wearing it has
killed somebody." Id, On appeal, the District of Columbia Court of Appeals
rejected the contention that the tattoo amounted to other-crimes evidence,
finding that the meaning of the tattoo was open to interpretation and did not
definitively signal criminal behavior. Id, at 626. Though it acknowledged the
possibility that jurors would interpret the tattoo negatively, the court found that
the trial court did not abuse its discretion in denying the defendant's motion
because the defendant was not prejudiced. Id. The court also noted that two of
the State's witnesses relied upon the tattoo in identifying the defendant. Id. at
627.

In State v. Ross, 2012-0109, p. 9 (La. Ct. App. 4/17/13); 115 So. 3d 616,
the trial court granted the State's motion in limine to prevent the defendant from
covering the teardrop tattoos on his face with makeup. The court found that the
defendant's tattoos were relevant to establish his identity because one of the
State's witnesses identified him by the tattoos. Id. at 12-13. The court also found
that the jury's being able to see the tattoos did not prejudice the defendant
because no testimony was elicited regarding their meaning, 1d.

Finally, in State v. Ortiz, 2013 UT App 100, { 1, 300 P.3d 786, the Court
of Appeals of Utah rejected the defendant's argument that he shculd have been
permitted to cover his facial tattoos because they were irrelevant and unfairly
prejudicial. The court rejected the fundamental premise of the defendant's
argument: that his facial tattoos were even evidence that could be considered

3

WA20161016F050M9\ 6F05049-OPPS-(HARVEY_ALFRED)-002.00CX
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irrelevant or prejudicial. Id. § 2. According to the court, the tattoos were simply
part of the defendant's general appearance and were not subject to the limits of
the rules of evidence. Id. The court noted that neither the State nor any of the
witnesses referred to the tattoos during his trial. Id. § 4. None of the witnesses
identified the defendant via his tattoos. Id. § 4 n.2. The court also noted that
tattoos are not inherently prejudicial in the same way as prison clothing or
handcuffs. Id.

We can draw several principles from these cases that apply to this case.
Like the teardrop tattoos at issue in each of these cases, defendant's tattoos were
never given a negative meaning. To the contrary, defendant attached innocuous
meanings to each of his tattoos in his testimony. The State introduced no gang
evidence to rebut this testimony and made no argument that defendant's tattoos
should be negatively interpreted. As the court in Ortiz stated, tattoos do not carry
the same inherently prejudicial effect as prison clothing or handcuffs. While
defendant's tattoos did not serve a relevant purpose like identification, they were
simply a part of his general appearance until he elected to explain their meaning.
Until that point, defendant's tattoos did not even constitute evidence that would
be required to meet the standard of relevancy.

We also reject defendant's contention that the trial court's ruling
compelled him to exercise his right to testify and waive his right to remain silent.
Defendant elected to explain the meaning of his tattoos to the jury, fearing that
the jury would draw negative inferences from them. However, the mere fact that
defendant sought to avoid the prejudicial effect of his appearance does not
render his waiver of Lis right to silence involuntary. Cf. People v. Poe, 16 IlI,
App. 3d 805, 805-07, 306 N.E.2d 900 (1974) (proper admission of other-crimes
evidence did not compel defendant to testify to dispel prejudicial effect of that
evidence); People v. Tillman, 116 Ill. App. 2d 24, 32, 253 N.E.2d 873 (1969)
(defendant was not compelled to testify to explain why he fled after State
introduced evidence of flight). As the trial court noted, defendant chose to get
the tattoos; no one compelled him to. Likewise, no one compelled him to explain
their meaning in court.

Defendant cznnot show that allowing the jury to see his unaltered
physical appearance was reversible error. Defendant chose to tattoo his own face
and then chose to explain the meaning of those tattoos to the jury. The State
presented no evidence to give a negative meaning that would have necessitated
such explanation. We conclude that the trial court did not commit error in
precluding defendant from covering his facial tattoos with makeup.

Id. at 262-263.
While the Nevada Supreme Court has not addressed the above issues, the rationale from

other jurisdictions provides helpful gnidance to this Court. Additionally, the Nevada Supreme
1
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Court has held that the showing of a defendant’s tattoos does not violate the defendant’s self-

incriminating rights. Jacobs v. State, 91 Nev. 155, 158, 532 P.2d 1034, 1036 (1975).

Here, the Court should deny Defendant’s Motion because his facial tattoos.do not
violate his right to a fair trial. Defendant specifically claims that he will not receive a fair trial
because he may be judged based on his tattoos. Mtn. 4. Defendant further compares his tattoos
to “visible shackles and restraints on his body.” Id. However, these arguments are without
merit. Defendant’s tattoos are merely part of his general appearance and the State does not
plan to elicit any negative testimony regarding the meaning of any of Defendant’s tattoos.
Ross, 115 So.3d at 12-13; Ortiz, 300 P.3d at 787-88. Further, Defendant relies on the Las
Vegas Review Journal article where the Honorable Judge Scotti allowed the defendant to cover
his tattoos to ensure he got a fair trial. However, this same defendant’s request was denied by
the Honorable Judge Leavitt:

“I’m just not convinced you tried hard enough to pick a jury,” said District Judge

Michelle Leavitt, who is overseeing the murder case. “They could be impacted,

they just have to be fair and impartial, régardless of the fact that they don’t like

the tattoos or they impact them in a negative way. They should be able to set it
aside. And it’s just outrageous if a juror can’t do that.”

See David Ferrera, Jury should see neo-Nazi tattoos in Las Vegas murder trial, judge rules,

Las” VEGAS REviEw  JOURNAL  (Oct. 20, 2016, I11:12  p.m.)

http://www.reviewiournal.com/crime/homicides/jury-should-see-neo-nazi-tattoos-las-vegas-

murder-trial-judge-rules. Thus, Defendant’s right to a fair trial will not be effected if his

| tattoos are visible because the jurors will not be qualified to sit on the jury if they cannot be

fair and impartial based on Defendant’s tattoos.

Additionally, despite Defendant’s contention that his tattoos are not relevant to the case,

Defendant’s tattoos are relevant to the identification of Defendant. At the show-up, Munoz

ind{cated: “Yes, I am 100% sure that’s him. I recognize his face and tattoos on his neck.”
Defense Ex. D (emphasis added). Moreover, the T.J. Maxx surveillance video shows
Defendant moving through the store, selecting and concealing items. Since the video zooms

in 'oni Defendant’s face, his tattoos are clearly visible on the surveillance video as well.

W201 62016 F05 09\ 16F05049-0PPS-(HARVEY_ALFRED)-002.DOCX
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Therefore, Defendant’s tattoos should not be covered because they are a basis for the
identification in this case. Jackson, 945 A.2d at 627; Ross, 115 So.3d at 12-13.
Further, while Defendant compares his tattoos to “visible shackles and restraints on his

body,” this comparison is belied by the fact that, as noted in Minter, he chose to tattoo his face

and neck area. Thus, these tattoos are in no way as inherently prejudicial as prison clothing

or handcuffs, Minter, 37 N.E.3d at.263; Ortiz, 300 P.3d at 787-88. As such, Defendant fails

to demonstrate that he will be prejudiced based on his tattoos.
CONCLUSION
The State requests that this Court DENY Defendant’s Motion to Cover Defendant’s

Tattoos.

DATED this 2'&! day of October, 2016.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Ban7#00v1 565

istrict At
NeI\)ra a Bar #013244
CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of STATE’S OPPOSITION TO DEFENDANT'S
MOTION TO ALLOW DEFENDANT TO COVER HIS FACE TATTOOS, was made this
31X day of October, 2016, by Electronic Filing to:

JASMIN D. SPELLS

DEPUTY PUBLIC DEFENDER
EMAIL: Lillyid@clarkcountynv.gov;
ndclerk(@clarkcountynv.gov,

Secretary for the District Attorney's Office

BS/pm/L-2
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STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #001565

BRYAN SCHWARTZ
Depu(t?' District Attorney
Nevada Bar #013244

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,
-V§-

ALFRED C. HARVEY,
#7013098

Defendant.

DISTRICT COURT
CLARK COUNTY, NEVADA
CASE NO: C-16-314260-1
DEPT NO: KXTII

Electronically Filed
11/04/2016 01:14:04 PM

A b s

CLERK OF THE COURT

SECOND SUPPLEMENTAL NOTICE OF WI':NESSES

*Denotes Change

TO: ALFRED C.HARVEY, Defendant; and

JASMIN SPELLS, DEPUTY PUBLIC DEFENDER, Counsel cf Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

TO:

NEVADA intends to call the following witnesses in its case in chief
-NAME

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

NRS 174.234(1)(a)]

ADDRESS

Clark County Detention Center,
330 S. Casino Center Blvd., Las Vegas, NV
LVMPD Communications

LVMPD Dispatch

W:\2016\2016F\0S0MN16F05045-NWEW-(HARVEY__ALFRED)-002,DOCX
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CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

APPEL, ERROL
*APPEL, JULIE
BARELA, RICHARD
BILYEU, R.

BRAMBLE, SHAWN

*CUSTODIAN OF RECORDS
OR DESIGNEE

HEINDEL, E.

HUMPHERYS, T.
LOPEZ-ROSENDE, F.
MUNOZ, JULIAN

NELSON, R.

RESBERG, E.

RUMERY, F.

VELASQUEZ, A.

WATTS, JOSEPH OR DESIGNEE

WILLSON, W,
i

i
i
i

LVMPD Records, 400 S. Martin Luther King Blvd..,
Las Vegas, NV

LVMPD Project Management & Video Bureau

Arizona DMV

TJ Maxx, 4640 W. Sahara Ave., Las Vegas, NV

C/0 Clark County District Attorney’s Office
C/0O Clark County District Attorney’s Office
LVMPD P#4504

LVMPD P#7524

TJ Maxx, 4640 W, Sahara Ave,, Las Vegas, NV

Ross

LVMED P#5606

LVMPD P#14084

LVMPD P#8864

C/O Clark County District Attorney’s Office
LVMPD P#14002

LVMPD P#10007

LVMPD P#5817

LVMPD P#8444

Clari¢ County District Attorney’s Office-Investigator
LVMPD P#5274

2
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These witnesses are in addition to those witnesses endorsed on the Information or
Indictment and any other witness for which a separate Notice of Witnesses and/or Expert

Witnesses has been filed.

STEVEN B. WOLFSON
DISTRICT ATTORNEY
Nevada Bar #001565

oy I o w0
BRYAN SCHWARTZ

Deputy District Attorney
Nevada Bar #013244

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of Second Supplemental Notice of Witnesses, was made
this 4TH day of November, 2016, by Electronic Filing to:

JASMINE SPELLS, Deputy Public Defender
EMAIL. lillydj@clarkcountynv.gov;
pdclerk@clarkcountynv.gov _

(P Vhgrsa

Secretary for the Disirict Attorney's Office

16F05049X/pm/L-2
3
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Electronically Filed
11/08/2016 05:21:22 PM

0071 % ;.W

PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BARNO. 0556 CLERK OF THE COURT
JASMIN D. SPELLS, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO. 11635

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

Facsimile: (702) 455-5112

Lillyjd @clarkcountynv.gov

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff, CASE NO. C-16-314260-1

V. DEPT. NO. XXIII

ALFRED C.
C. HARVEY, DATE: 11/28/16

Defendant, TIME: 9:30 a.m.

N T i N g

MOTION IN LiMINE
COMES NOW, the Defendant, ALFRED C. HARVEY, by and through JASMIN

D. SPELLS, Deputy Public Defender, and hereby moves this Court to preclude the following
testimony:

(1) Testimony that Mr. Harvey’s kid(s) were with him at the time of the incident;

(2) Testimony that at the time of arrest, Mr. Harvey was in possession of two counterfeit

$100 bills, credit card numbers and credit card pin numbers and

(3) Testimony that officers found credit cards with multiple names on them inside the

driver door of the U-Haul van,

This Motion is made and based upon all the papers and pleadings on file herein, the
attached Declaration of Counsel, Memorandum of Points and Authorities in support hereof, and
oral argument at the time set for hearing this Motion.

1
1
H
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DATED this 8" day of November, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: _ /s/ Jasmin D. Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender
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DECLARATION

JASMIN D. SPELLS makes the following declaration:

I I am an attorney duly licensed to practice law in the State of Nevada; T am
the Deputy Public Defender assigned to represent the Defendant in the instant matter, and I am
familiar with the facts and circumstances of this case.

I declare under penalty of perjury that the foregoing is true and correct. (NRS
53.045).

EXECUTED this 8" day of November, 2016.

/{s/ Jasmin D. Spells
JASMIN D, SPELLS
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MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF RELEVANT FACTS

Mr. Harvey is charged by way of Information with one count of Robbery with use of a
Deadly Weapon. Per the arrest report, security officer Munoz saw Mr, Harvey conceal two
wallets and face cream on his person. See Arrest Report (Exhibit A). Per the report, Mr. Harvey
passed all points of sale and Mr, Munoz confronted him. Id. Security officer Munoz asked Mr.
Harvey to step back inside the store so that business was not conducted in front of Harvey’s kids.
Id.

Subsequently, Mr. Harvey was arrested. Id. His person and car were searched. Id.
Located in a silver wallet officers found two counterfeit $100 bills and multiple credit card
numbers with pins. Id. Duriiig an inventory of the U-Haul, officers also noticed multiple credit
cards with multiple names on them inside the driver’s door. Id.

Mr. Harvey has entered a not guilty plea to the crime as charged and is currently

scheduled to begin trial on November 21, 2016.

ARGUMENT

This Court Should Exclude the Evidence Listed Above Because It Is (1) Irrelevant;
(2) Impermissible Bad Act Evidence and (3) More Prejudicial Than Probative.

Evidence must be relevant to the case at bar to be admissible. Burton v. State, 84 Nev, 191,
194; 437 P.2d 861, 863 (1968). Relevant evidence is any evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the action more or less
probable than it would be without the evidence. Nev. Rev. Stat. § 48.015(1). Furthermore, an
individual’s similar past béhavior, whether good or bad, is not admissible to show that individ:al
engaged in, or is predisposed tc engage in a particular course of conduct. See Nev. Rev. Stat. §
48.0456(1). Moreover, a presumption of inadmissibility attaches to all prior bad act evidence.
Ledbetter v. State, 122 Nev. 252, 260. 129 P.3d 671, 677, (2006) (quoting Rosky v. State, 121
Nev. 184, 195, 111 P.3d, 690, 697 (2005)). Additionally, even relevant evidence is inadmissible
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if its probative value is “substantially outweighed by the danger of unfair prejudice, of confusion
of the issues or of misleading the jury. Nev. Rev. Stat. § 48.035.

Committing a crime with the assistance of a child is codified in Nev. Rev. Stat. § 193.162.
This statute allows for a consecutive enhancement ranging from 1-20 years to be applied to any
category A or B felony, Id. A child is defined as anyone under the age of eighteen. Id. This
statute is similar to the deadly weapon and gang enhancement statutes.

Here, there is video surveillance from the retail store. The defense is not requesting that any
of the video surveillance be redacted to exclude pictures of children while shopping in the store,
The defense would request that any video surveillance of Mr. Harvey outside the store with his
children be redacted as much as it practical and possible. In this case, the fact that Mr. Harvey
had his children with him is an uncharged bad act. It is not relevant to the crime in question. It is
also not res gestae and the State has failed to file a motion arguing such and requesting this Court
allow said evidence.

Mr. Harvey is not charged with committing any crime with the assistance of a child. The
mere fact that his children were present does not tend to prove any material element of the crime
charged: robbery. Thus this fact is not relevant, Similarly the Siate has not charged any fraud or
forgery related crimes in the instant case. Thus, any reference to counterfeit bills or personal
identifying credit card information is not relevant to the robbery allegations here.

The testimony the defendant seeks to preclude in this motion is irrelevant and
impermissible. It only seeks to illicit information about uncharged acts that Mr. Harvey is
currently not on trial for. This testimony is not only irrelevant, but it is also more prejudicial than
probative. This type of evidence seeks to bias the jury against Mr. Harvey and amounts to
nothing more than prejudicial and/or propensity evidence. None of this evidence is necessary or
relevant to the conduct charged in the Information. Not onlyqiﬂs' this evidence prejudicial, it is a

waste of judicial economy, time and resources. Accordingly, the above listed testimony must be

precluded.

CONCLUSION
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Based on the foregoing, Mr. Harvey respectfully requests that this Honorable Court issue an

order granting the prayers of the instant Motion in Limine.

DATED this 8" day of November, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By /s/ Jasmin D, Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the foregoing MOTION IN LIMINE

will be heardon _Nov. 28 2016, at 9:30 a.m. in District Court, Department XXIII.

DATED this 8" day of November, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By /s/ Jasmin D. Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing MOTION was served via

elv.stronic e-filing to the Clark County District Attorney’s Office at motions@¢larkeountyda.com

on this 8" day of November, 2016

By: /s/Jasmin D. Spells - PD

An employee of the
Clark County Public Defender’s Office
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“LAS VEGAS METROPOLITAN POLICE DEPARTMENT

ARREST REPORT
B city’ (3 County Adult [ duvenite Sector/Baat 3.
ID/EVENT4 ARRESTEE'S NAME (Last) {(First) “{Micicte) Y]
7013098 Harvey Alired i
ARRESTEE'S ADDRESS (Numbor, Street, Glty, State, Zp Coda)
3956 Swenson #170 L.as Vegas , NV-89119
CHARGES ~
Robbery WDW

OCCURRED  DATE | DAYOFWEEK| TIME [LOCATION OF ARREST {Number, Siresl, City, State, Zip Code}
03-30-18° WED 1621 | 1312 Vista Las Vepas, NV 88107

RACE | SEX. | DOB: HT. WT. HAIR EYES |PLAGECF BIRTH
B M |i2119-78]| 6'2 200 BLK BRO LA, CA
ARRESTING OFFICER #1: P ARRESTING OFFICER #2:: Pi:
R. NELSON 14502

CONNECTING REPORTS {Typs or Event-Numbsr)
FELONY ARREST PACKET 160330-3003

APPROVED BY (PRINTED NAME),

CIRCLMSTANCES OF ARREST:

On 03-30-16, at approximately 1635 hours, | Officer R. Nelson P# 14002 working as:marked patrol nit 3U56
was dispatcried to TJ Maxx located at 4640 W Sahara reference a Robbery. Defalls stated that & male
thréatened :: ‘worker with a knife:and left with merchandise.

Upon arrival | made contact with Julian: Munoz who works In Loss Prevention for TJ Maxx. Munoz stated that
he obgérved a black male adult wearing a biue dress shirt; blue. blazer, and-shors In the childfen's deparment
who was later identified at Alfred Harvey, Harvey began selecting muttiple items very rapidly with no regard te
pricé- or size. Hafvey then entered the' Men's department where Munoz observed him canceal two wallets
among multiple other items.inside his blazer. Harvey then entered the fragrance:department where he selected
‘face cream and mulfiple other jtems before exiting the store and passing all. points of sale; Munoz approached
Harvey and identified himself as Loss Prevention for. TJ Maxx. Munoz asked for the unpaid items back: and
Harvey handed him two wailets. Munoz then asked Harvey 1o step back inside the store and Harvey.refuseg.
Muhoz asked again because he did not want to conduct. business in- lront of Harvey's children. At this time
Harvey pulled out a kniie. with 2 Black handie and a-blade approximalely 4 Inches fong. Harvey held the knife
over his head in a threatening manner and stated to Munaoz " we're nol doing this today". Munoz: immadialely
folt threaténed and fegred for his life. so he backed off and watched Hervey from a distance.

Munoz could stifl ses items-concealed Harvey's blazer and observed him getting in the drivers 'seat of a Uhaul
van bearing AZ tag AGS5084. The van drove west through the parking lot anid nérity on Decatur. At this time
LVMPD air unit spolted the van bearing AZ tag AG55084 turn easibound Chareston from Decatur then
southbound ort Vista where Pairol Officer T. Humiphreys P#14084 locatéd the van .at 1312 Vista. and- took
Harvey inte custody, At 1715 hours a Show-Up was-conducted and Munoz identified Harvey. 100-percent being
the male who stole from.tire store and threatened him with-the knife,

When Ofﬂcer Humphreys took. Harvey into custody, Harvey was in possgssion of a silver wallet which
contained. two cointetfelt $100 bills along with a paper with multiple credit card numbers along with pin
rumbers to those ctedit cards. During inventory of the Uhaul van due fo it being: towed Officer Resberg. P#
10007 located muitiple- credit cards with' multiple persons names inside the drivers side doar. Officer Resberg,

LYMPD 602 (Rlet 5739/5 1) WORD 2018
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) LAS VEGAS METHOPOLITAN POLICE DEPARTHENT

CONTINUATION REPORT -
-IDJEVENT-#: 160330-3003

also localed a wallet, face mask loiion, women's lotion and perfume all with TJ Maxx tags on them in the-front
of the van stuffed.in.betweéen the drivers seat and cofisole, All TJ Maxx iteins were lmpounded as- evidence
and the credit cards, counterfelt money and paper containing ereuit card numbers-and pins were given to
Detective Heindel P#5606 with Fraiid and Forgery for further follow up.

Based.on the ebove facts and circumstances of Harvey stealing items from the TJ Maxx, producing a knife and
raising it over his head in a threatening: manner when confronted by Munoz causing Munoz to'feel threatened
“and fear for his. life, Harvey was ‘placed under arrést for Robbery with a deadly weapon and transported to
GCDC where he was booked,

Page 2 of 2
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DISTRICT COURT B’;ARCZ%
CLARK COUNTY, NEVADA  DERT-
The State of Nevada,
CASE NO. C314260
Plaintiff,
\ DEPT. NO VI
-VS- [
Alfred C. Harvey,
Defendant. f
|
JURY LIST
1. Susie Chang 8. Lee Wortham-Thomas
2. Peter Vlassopoulos 9. Meseret Gemeda
3. Erik Bagger 10. Melissa Svejda
4. Nicole Miller 11. Randall Robarts
5. Michelle Moline 12. Christopher Carrier
6. Felicitas Luna-Herrera
7. David Franklin
ALTERNATES
13. Marlene Mecall
14. Danielle Rae
C-16-314260-1
JURL
Jury List
I
TADEPT 8\TRIALS\C314260 - HARVEY. ALFRED\ury List.doc
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STEVEN B. WOLFSON FlLED OPEN oo

Clark County District Attorney CLEEVE GRIE OURY
Nevada Bar #001565 R OF ThE oaooN
BRYAN SCHWARTZ NOy ColRT
Deputy District Attorney 16 20
Nevada Bar #013244

200 Lewis Avenue 8y, C_

Las Vegas, Nevada 89155-2212 CAR %Q/Ll,
(702) 671-2500 O DoNARG DER R
Attorney for Plaintiff $HeRU

A~ Teeiu=1
DISTRICT COURT ..
CLARK COUNTY, NEVADA Amondsd inormation

A STATE OF NEVADA | VAR

Plaintiff,
CASENO. C-16-314260-1
-VS§-
DEPTNO. WV It}
ALFRED C. HARVEY,
#7013098 AMENDED
Defendant. INFORMATION
STATE OF NEVADA
SS.
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That ALFRED C. HARVEY, the Defendant(s) above named, having committed the
crime of ROBBERY WITH USE OF A DEADLY WEAPON (Category B Felony - NRS
200.380, 193.165 - NOC 50138), on or about the 30th day of March, 2016, within the County
of Clark, State of Nevada, contrary to the form, force and effect of statutes in such cases made
and provided, and against the peace and dignity of the State of Nevada, did willfully,
unlawfully, and feloniously take personal property, to-wit: miscellaneous clothing items from
the person of JULIAN MUNOZ, or in his presence, by means of force or violence, or fear of
injury to, and without the consent and against the will of JULIAN MUNOZ, with use of a

deadly weapon, to-wit: a knife, defendant using force or fear to obtain or retain possession of

WA2016\201 6FA0S0\9\1 6F05049-AINF-(Harvey _Alfred_Second_Amended_Info)-001.docx
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the property, to prevent or overcome resistance to the taking of the property, and/or to facilitate

escape.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

.

BY (.| _~ « se #ugyc (B
BRYAN SCHWARTZ
Deputy District Attorney
Nevada Bar #013244

DA#16F05049X/pm/L-2
LVMPD EV#1603303003
(TK4)

2

WA20{6\20 1 6F\OSOMAMI 6F05049-AINF-(HARVEY _ALFRED_SECOND_AMENDED_INFQ)-001 .DOCX
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Eleclronically Filed

11/16/2016 09:55:07 AM

PHILIP J. KOHN, PUBLIC DEFENDER Q@&:« 75-/56“""’“*’

NEVADA BAR NO. 0556

JASMIN D. SPELLS, DEPUTY PUBLIC DEFENDER CLERKCOF THE COURT
NEVADA BAR NO. 11635

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

Facsimile: (702) 455-5112

Lillyjd@clarkcountynv.gov

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, % CASENO. C-16-314260-1
V. ; DEPT. NO. VIII
ALFRED C. HARVEY, 3
Defendant, %

DEFENDANT'S PROPOSED JURY INSTRU::TIONS AND VERDICT FORM
COMES NOW, the Defendant, ALFRED C. HARVEY, by and through JASMIN
D. SPELLS, Deputy Public Defender and hereby submits his proposed jury instructions.

DATED this 16™ day of November, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:_/s/ Jasmin Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender
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INSTRUCTIONNO. ______

You are here to determine whether the defendant is not guilty or guilty from the evidence

in the case. You are not called upon to return a verdict as to the guilt of any other person. So, if
the evidence in the case convinces you beyond a reasonable doubt of the guilt of the Defendant,

you should so find, even though you may believe one or more persons are also guilty.
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INSTRUCTION NO.

In deciding the facts of this case you may have to decide which witnesses to believe and
which witnesses not to believe. You may believe everything a witness says, only part of it or
none of it.

In considering the weight or value of the testimony of any witness you may consider the
appearance, attitude and behavior of the witness when testifying and a number of other things
including;

1. The witnesses ability to see or hear or know of the things the witness testifies;

2. The quality of the witness’s memory;

3. The inclination of the witness to speak truthfully;

4. Whether or not the witness has any interest in the outcome of the case or any motive,

bias or prejudice;

5. Whether the witness is contradicted by anything the witness said or wrote before trial;

and

6. How reasonable is the witness’s testimony when considered with other evidence

which you believe.

In deciding whether or not to believe a witness, keep in mind people sometimes forget
things. You need to consider whether a contradiction is an innocent lapse of memory or an
intentional falsehood, and that may depend on whether it has to do with an important fact or with
only a small detail.

The weight or value of evidence does not necessarily depend on the number of witnesses
testifying for one side. You must consider all the evidence and you may decide the testimony of

a smaller qtumber of witnesses on one side has more weight or value than that presented by the

larger number of witnesses on the other side.
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INSTRUCTIONNO.

It is a constitutional right of a defendant in a criminal trial that he may not be compelled

to testify. Thus, the decision as to whether he should testify is left to the defendant on the advice
and counsel of his attorney. You must not draw any inference of guilt from the fact that he does

not testify, nor should this fact be discussed by you or enter into your deliberations in any way.
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INSTRUCTIONNO.

The flight, or absence of flight, of a person immediately after the alleged commission of a
crime is not in itself sufficient to establish guilt or lack of guilt; it is however, a circumstance
which may be considered in reaching your verdict. The weight which should be placed on this

circumstance is left entirely to the jury.
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INSTRUCTION NO.

It is unnecessary to prove both violence and intimidation. If the fact be attended with
circumstances of terror, such threatening word or gesture as in common experience is likely to
create an apprehension of danger and induce a man to part with his property for the safety of his
person, it is robbery. It is not necessary to prove actual fear, as the law will presume it in such
case.

In order to constitute robbery, the taking must be accomplished either by force or
intimidation, this element being the gist and distinguishing characteristic of the offense; but there

need not be force and intimidation, either being sufficient without the other
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INSTRUCTION NO.

Every person charged with the commission of a crime shall be presumed innocent unless
the contrary is proved by competent evidence beyond a reasonable doubt.

The burden is on the State to prove beyond a reasonable doubt that the defendant
committed an unlawful taking of personal property “specifically, miscellaneous clothing items”
from the person of another, or in his presence, against his will, by means of force or violence or
fear of injury, immediate or future, to his person or property and that such force was used to:

(1) Obtain or retain possession of the property,

(2) To prevent or overcome resistance to the taking of the property, or

(3) To facilitate escape with the property,

you must find the defendant not guilty of Robbery.
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INSTRUCTIONNO. __

If you are not convinced beyond a reasonable doubt that the defendant used a deadly
weapon in the commission of an unlawful taking of personal property “specifically,
miscellaneous clothing items” from the person of another, or in his presence, against his will, by
means of force or violence or fear of injury, immediate or future, to his person or property and
that such force was used to:

(1) Obtain or retain possession of the property,

(2) To prevent or overcome resistance to the taking of the property, or

(3) To facilitate escape with the property,

you must find the defendant not guilty of Robbery with use of a Deadly Weapon.
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INSTRUCTIONNO. _____

Petit larceny is the intentional stealing, taking, carrying away or driving away personal
goods with a value of less than $650, with the specific intent to permanently deprive the owner

of said property.
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INSTRUCTIONNO. ____

When a person is accused of committing a particular crime and at the same time and by
the same conduct may have committed another offense of lesser grade or degree, the latter is
with respect to the former, a lesser included offense.

If you are not convinced beyond a reasonable doubt that the defendant is guilty of the
offense charged, he may, however be found guilty of any lesser included offense, if the evidence
is sufficient to establish guilty beyond a reasonable doubt of the lesser included offense.

The offense of Robbery necessarily includes the lesser offense of petit larceny. You are
instructed that if you are not convinced beyond a reasonable doubt that the defendant is guilty of
Robbery, you may find the defendant guilty of Robbery, if you so find beyond a reasonable

doubt.

You are instructed that you may only mark one box on the verdict form.
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INSTRUCTIONNO. ____

Human memory is not foolproof. Research has revealed that human memory is not like a

video recording that a witness need only replay to remember what happened. Memory is far
more complex. The process of remembering consists of three stages: acquisition — the
perception of the original event; retention — the period of time that passes between the event and
the eventual recollection of a piece of information; and retrieval —the stage during which a

person recalls stored information. At each of these stages, memory can be affected by a variety

of factors.
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INSTRUCTION NO.
If the evidence permits two reasonable interpretations, one of which points to the
Defendant’s guilt and the other to the Defendant being not guilty, you must adopt the
interpretation that points to the Defendant being not guilty, and reject that interpretation that

points to his guilt.

If, on the other hand, one interpretation of this evidence appears to you to be reasonable
and the other interpretation to be unreasonable, you must accept the reasonable interpretation and

reject the unreasonable.
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INSTRUCTION NO.

Before you may rely on circumstantial evidence to conclude that fact necessary to find
the defendant guilty has beeri proved, you must be convinced that the State has proved each fact
essential to that conclusion beyond a reasonable doubt.

Also before you may rely on circumstantial evidence to find the defendant guilty, you
must be convinced that the only reasonable conclusion supported by the circumstantial evidence
is that the defendant is guilty. If you can draw two or more reasonable conclusions from the
circurnstantial evidence and one of those reasonable conclusions points to innocence and another
to guilt, you must accept the one that points to innocence. However, when considering

circumstantial evidence, you must accept only reasonable conclusions and reject any that are

unreasonable.
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THE STATE OF NEVADA,

ALFRED C. HARVEY,

DISTRICT COURT

CLARK COUNTY, NEVADA

Plaintiff, Case No: C-16-314260-1

Defendant,

¥'s the jury in the above entitled case, find the Defendant ALFRT ) C. HARVEY, as

follows:

(please check the appropriate box, select only one)

VERDICT

Dept No: VIII

O Not Guilty
[:] Guilty of Robbery with use of a deadly weapon
O Guilty of Robbery
| Guilty of Petit Larceny
DATED this day of November, 2016

FOREPERSON
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CERTIFICATE OF ELECTRONIC SERVICE
A copy of the above and foregoing DEFENDANT’S PURPOSED JURY
INSTRUCTIONS AND VERDICT FORM was served via electronic e-filing to the District

Attorney’s Office at Motionsi@clarkcountvda.com on this 16th day of November, 2016.

By: /s/ Kristina Bvrd
Secretary, Clark County Public Defender
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)
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THE STATE OF NEVADA, )
)
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APPELLANT’S APPENDIX VOLUME I PAGES 001-249

PHILIP J. KOHN STEVE WOLFSON
Clark County Public Defender Clark County District Attorney
309 South Third Street 200 Lewis Avenue, 3" Floor
Las Vegas, Nevada 89155-2610 Las Vegas, Nevada 89155
Attorney for Appellant ADAM LAXALT

Attorney General

100 North Carson Street
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CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the Nevada

Supreme Court on the _22 day of _October. 2018. Electronic Service of the foregoing
document shall be made in accordance with the Master Service List as follows:

ADAM LAXALT SHARON G. DICKINSON
STEVEN S. OWENS HOWARD S. BROOKS
I further certify that I served a copy of this document by mailing a true and

correct copy thereof, postage pre-paid, addressed to:

ALFRED C. HARVEY, NDOC# 1174900

C/O SOUTHERN DESERT CORRECTIONAL CENTER
P.0. BOX 208

INDIAN SPRINGS, NV 89070

BY__ /s/ Rachel Howard
Employee, Clark County Public Defender’s Office
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. CLERK OF THE COURT
JUSTICE % FAEIVEGAS TOWNSHIP
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, Wb iR -1 P09 =
Plaintiff, = JUSTICE COURT Dept.: XXIII
LASVEGAS R ¥ADR  cASENO:  16F05040X
-VS_ - it .
DEPUT’ DEPTNO: 4
ALFRED C. HARVEY #7013098,
Defendant. ‘
CRIMINAL COMPLAINT

The Defendant above named having committed the crime of ROBBERY WITH USE
OF A DEADLY WEAPON (Category B Felony - NRS 200.380, 193.165 - NOC 50138), in
the manner following, to-wit: That the said Defendant, on or about the 30th day of March,
2016, at and within the County of Clark, State of Nevada, did willfully, unlawfully, and
feloniously take personal property, to-wit: miscellaneous clothing items, from the person of
JULIAN MUNOZ, or in her presence, by means of force or violence, or fear of injury to, and
without th= consent and against the will of JULIAN MUNOZ, with use of a deadly weapon,
to-wit: a knife, defendant using force or fear to obtain or retain possession of the property, to
prevent or overcome resistance to the taking of the property, and/or to facilitate escape.

All of which is contrary to the form, force and effect of Statutes in such cases made and
provided and against the peace and dignity of the State of Nevada. Said Complainant makes

this declaration subject to the penalty of perjury.
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LAS VEGAS, CLARK COUNTY, NEVADA, MONDAY, APRIL 18, 2016

10:47 O'CLOCK A.M.

THE COURT: ALFRED HARVEY, 16F05049X.

GOOD MORNING.

THE DEFENDANT: GOOD MORNING, MA'AM.

MS. SPELLS: GOOD MORNING, YOUR HONOR, JASMIN SPELLS ON
BEHALF OF MR. HARVEY. WE ARE READY TO PROCEED THIS MORNING.

THE COURT: OKAY. STATE, HOW MANY WITNESSES?

MR. SCHWARTZ: ONE WITNESS, YOUR HONOR.

THE COURT: ALL RIGHT. MR. HARVEY HAVE A SEAT, WE'LL GET
STARTED IN JUST A MINUTE, SIR.

(WHEREUPON DISCUSSIONS WERE HELD ON OTHER CASES.)

THE COQURT: AND ALFRED HARVEY, 16F05049X,

MS. SPELLS: JASMIN SPELLS ON HIS BEHALF.

YOUR HONOR WE'RE READY TO PROCEED. THE DEFENSE WOULD
INVOKE THE EXCLUSIONARY RULE, PLEASE.

THE COURT: ALL RIGHT. ANY MATTERS OTHER THAN THE
EXCLUSIONARY RULE THAT WE NEED TC TAKE UP BEFORE WE BEGIN?

MS. SPELLS: ©NO, YOUR HONCR.

MR. SCHWARTZ: NOT WITH THE STATE, YOUR HONOR.

THE COURT: ALL RIGHT. WHO'S YOUR FIRST WITNESS, STATE?
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MR. SCHWARTZ: STATE IS GOING TO CALL JULIAN MUNOZ.

THE COURT: ALL RIGHT. ANY OTHER WITNESS, OTHER THAN
JULIAN MUNOZ, NEED TO STEP OUT INTO THE HALLWAY AND WAIT UNTIL
MY MARSHAL INFORMS YOU THAT IT IS YOUR TURN TO TESTIFY.

MR. MUNOZ, YOU MAY COME ON UP TO THE WITNESS STAND.

MS. SPELLS: YOUR HONOR, COULD WE HAVE A BRIEF
INDULGENCE, MR. HARVEY HASN'T COME TO COUNSEL TABLE YET.

THE COURT: YES. WE'LL JUST GET HIM SWORN IN.

GO AHEAD AND REMAIN STANDING, MR, MUNOZ, FOR A MOMENT,
AND BE SWORN IN BY MY CLERK.

THE MARSHAL: RAISE YOUR RIGHT HAND.

JULIAN MUNOZ,

CALLED AS A WITNESS BY THE STATE, AND HAVING BEEN FIRST DULY
SWORN TO TESTIFY TO THE TRUTH, THE WHOLE TRUTH, AND NOTHING

BUT THE TRUTH, TESTIFIED AS FOLLOWS:

THE WITNESS: YES.

THE CLERK: PLEASE BE SEATED.

STATE YOUR FIRST AND LAST NAME AND SPELL IT FOR THE
RECORD.

THE WITNESS: IT'S JULIAN MUNQZ, J-U-L-I-A-N. MUNOZ,
M-U-N-0-2.

THE COURT: ALL RIGHT. HOLD ON JUST A MOMENT WHILE WE

GET MR. HARVEY OVER TO HIS COUNSEL TABLE,
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THE WITNESS: OKAY.
THE COURT: ALL RIGHT. STATE, YOU MAY PROCEED WITH
QUESTIONS.

MR. SCHWARTZ: THANK YOU, YOUR HONOR.

DIRECT EXAMINATION

BY MR. SCHWARTZ:

MR. MUNOZ, WHERE DO YOU WORK?

I WORK AT T.J. MAXX.

IN WHAT CAPACITY DO YOU WORK AT T.J. MAXX?

I'M IN LOSS PREVENTION.

Lol N oI 2 -

ALL RIGHT. I WANT TO DIRECT YOUR ATTENTION TO MARCH

30TH, 2016, WERE YOU WORKING AT T.J. MAXX AS LOSS PREVENTION

OFFICER?
A YES.
Q AND DID YOU HAVE OCCASION TO COME INTO CONTACT WITH

SOMEONE THAT DAY THAT YOU ALSO SEE IN THE COURTROOM TODAY?

A YES.

Q AND CAN YOU PLEASE POINT TO THAT PERSON AND IDENTIFY
AN ARTICLE OF CLOTHING THAT THEY'RE WEARING?

A HE'S WEARING THE BLUE JUMPSUIT AND GLASSES.

MR. SCHWARTZ: AND, YOUR HONOR, COULD THE RECORD PLEASE
REFLECT IDENTIFICATION OF THE DEFENDANT?

THE COURT: IT WILL.
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BY MR. SCHWARTZ:

Q

AND BEFORE WE GET INTO HOW YOU CAME INTO CONTACT

WITH THE DEFENDANT, WHERE'S YQUR T.J. MAXX LOCATED?

A

N o B B e

Q

IT'S OFF OF SAHARA AND DECATUR.

WOULD THAT BE 4640 WEST SAHARA?

YES.

AND THAT'S HERE IN LAS VEGAS, CLARK COUNTY, NEVADA?
YES.

CAN YOU DESCRIBE FOR US HOW YQU CAME INTO CONTACT

WITH THE DEFENDANT?

A

STEALING.

Q

I CONTACTED HIM BECAUSE HE WAS IN THE STORE

OKAY. AND DID YOU OBSERVE HIM IN THE STORE PRIOR TO

YOUR CONTACT WITH HIM?

A

Q
A

YES, I DID.
AND WHAT DID YOU OBSERVE HIM DOING?

I OBSERVED HIM SELECT TWO WALLETS AND A CREAM AND

CONCEAL THEM. THE TWO WALLETS WERE IN HIS COAT, THE CREAM

WENT INTO HIS PANTS,

Q

NEXT?

(O I oI

AFTER YOU OBSERVED THIS, WHAT DID THE DEFENDANT DO

HE EXITED THE STORE.
DID YOU SEE HIM PAY FOR ANY OF THESE ITEMS?
HE DID NOT.

AND IS IT AT THAT POINT, ONCE HE EXITED THE STORE,
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THAT THAT'S WHEN YOU CONTACTED HIM?

A YES.
Q WANT DID YOU SAY TO HIM?
A I IDENTIFIED MYSELF AS T.J -- T.J. MAXX LOSS

PREVENTION, AND I ASKED HIM FOR THE UNPAID MERCHANDISE BACK.
Q AND WERE YOU ABLE TO OBTAIN ALL THE MERCHANDISE BACK

THAT HE EAD TAKEN?

A HE HANDED ME THE TWO WALLETS, BUT I DID NOT
ACCEPT -- OBTAIN THE CREAM.
0 AND ONCE HE -- ONCE THIS HAPPENED, WHAT -- WHAT, IF

ANYTHING, DID HE SAY TO YOU, OR DID YOU SAY TO HIM?

A SO I ASKED FCR THE MERCHANDISE BACK, AND HE'S -- HE
WAS -- HE SAID AT FIRST HE DIDN'T KNOW WHAT I WAS TALKING
ABOUT, AND I TOLD HIM I NEED THE TWO WALLETS IN YOUR POCKET,
AND HE'S LIKE, OH, OKAY, HERE YOU GO. AND AT THAT POINT I
ASKED HIM TO COME BACK INTO THE STORE WITH ME, HE SAID HE
WASN'T GOING TO COME BACK INTO THE STORE. AND I WAS LIKE -- I
TOLD HIM, YOU KNOW, WE DON'T HAVE TO DO THIS RIGHT NOW QUT
HERE IN FRONT OF THE KIDS, AND THEN AT THAT POINT IS WHEN HE
PULLED QOUT THE KNIFE.

Q WERE THERE TWO CHILDREN QUT THERE?

A YEAH, THERE WAS TWO CHILDREN WITH HIM. I DON'T KNOW
WHOSE CHILDREN THEY WERE, BUT THEY WERE WITH HIM.

Q OH. WERE THEY WITH HIM IN THE STORE, AS WELL?

A YES.
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Q AND YOU MENTIONED HE PULLED OUT A KNIFE.
A YES.

CAN YOU DESCRIBE WHERE HE PULLED THAT KNIFE QUT

FROM?

A HE PULLED IT OUT OF HIS LEFT POCKET.

Q AND ABOUT HOW LONG WOULD YOU SAY THE BLADE OF THE
KNIFE WAS?

A MAYBE FOUR INCHES,

Q WAS IT A KNIFE THAT YOU MANUALLY OPEN WITH YOUR EAND
OR --

A I COULDN'T -- I WOULDN'T BE ABLE TO TELL YOQU THAT,

IT WAS REAL QUICK.,

Q OKAY.
A I HEARD THE SNAP AND THEN, YOU KNOW, HE CAME UP WITH
IT. BECAUSE I WAS ON --- I WAS ON HIS RIGHT SIDE, HE PULLED IT

FROM HIS LEFT SIDE. I HEARD THE SNAP AND THEN HE CAME UP WITH
IT OVER HIS HEAD, HE SAID, WE'RE NOT DOING THIS RIGHT TODAY,

AND AT THAT POINT I BACKED OFF.

Q HE HAD THE KNIFE OVER HIS HEAD FACING YOU?
A YEAH.
Q AND AT THAT POINT YOU BACKED OFF, AND WHAT —-- WHAT

DID THE DEFENDANT DO?

A HE WALKED OUT TOWARDS HIS CAR.
Q DID YOU SEE WHAT KIND OF CAR HE LEFT IN?
A YEAH, IT WAS A WHITE U~HAUL VAN.
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Q WHITE .
AND YOU DIDN'T -- YOU NEVER RECEIVED -- AT THAT

POINT YOU DIDN'T RECEIVE THE FACE CREAM BACK?

A NO.

MR. SCHWARTZ: THE STATE HAS NO FURTHER QUESTIONS AT THIS
TIME, YOUR HONOR,

THE COURT: OKAY,.

CROSS.

MS. SPELLS: THANK YOU, YOUR HONOR.

CROSS—-EXAMINATION

BY MS. SPELLS:

Q GOOD MORNING MR. MUNOZ.
A GOOD MORNING.
Q NOwW, YOU INDICATED THAT YOU WERE WORKING LOSS

PREVENTION ON MARCH 30TH, 20167

A YES.

Q WERE YOU WORKING ON THE FLOOR?

A I WAS WORKING IN THE -- QUR OFFICE.

Q IN YOUR OFFICE WERE YOU VIEWING CLOSED CIRCUIT TV?

A YES.

Q AND HOW WAS IT THAT MR. HARVEY CAME TO YOUR
ATTENTION?

A EE WALKED IN AND HE QUICKLY STARTED SELECTING

MERCHANDISE, KIND OF AT RANDOM, AND WAS PUTTING STUFF --

1@



1 PICKING ALL THAT STUFF UP AND PUTTING STUFF DOWN, IT WAS JUST
2 SUSPICIOQUS.
3 Q AND IS THIS ALL THROUGH CLOSED CIRCUIT TV THAT YOU

4 WERE VIEWING THIS?

5 A YES.

6 Q DID YOU SAVE THAT VIDEC AT ALL?

7 A YES.

8 Q HAVE YOU HANDED IT OVER TO THE DISTRICT ATTORNEY AS
9 OF YET?

10 A I DON'T KNOW,. I THINK WE HANDED A COPY TO THE
11 POLICE.

12 Q OKAY.

13 A BUT I KNOW I HAVE A CCOPY IN MY OFFICE,

14 Q OKAY.

15 THE COURT: YOU DO OR DO NOT?

16 THE WITNESS: I BELIEVE I DO,

17 THE COURT: OKAY.

18 BY MS. SPELLS:

19 Q AND AFTER LOOKING AT THE CLOSED CIRCUIT TELEVISION,
20 DID YOU EXIT THE OFFICE AT SOME POINT?

21 A YES. I EXITED APPROXIMATELY AFTER -- AFTER HE

22 CONCEALED THE WALLETS.

23 Q DO YOU KNOW APPROXIMATELY HOW LONG HE HAD BEEN IN
24 THE STORE AT THAT TIME PERIOD?

25 A MAYBE 15, 20 MINUTES.
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Q AND WHEN YOU EXITED THE OFFICE, WAS THERE ANOTHER

LOSS PREVENTION ASSOCIATE STILL IN THE OFFICE?

A YES.

Q AND WHO WAS THAT?

A HIS NAME IS SHAWN BRAMBLE (PHONETIC).

Q YOU MADE CONTACT WITH MR. HARVEY WHERE AT IN THE
STORE?

A I DID NOT MAKE -- I CONTACTED HIM WHEN HE EXITED THE
STORE.

Q NCW, YOU INDICATED THAT MR. HARVEY FIRST CAME TO

YOUR ATTENTION WHEN HE WAS INSIDE OF THE STORY SELECTING

MERCHANDISE, CORRECT?

A YES.

Q DID YOU SEE MR. HARVEY ENTER THE STORE?

A YES.

Q AND DID YOU SEE THAT ON CLOSED CIRCUIT TELEVISION?

A YES.

Q AND WHEN YOU SAVED THE VIDEO, YOU SAVED THAT PCORTION
AS WELL?

A I BELIEVE SO, YES.

Q YOU INDICATED THAT YOU ASKED MR. HARVEY FOR THE TWO
WALLETS BACK?

A YES.
Q DID YOU ASK HIM FOR THE FACE CREAM BACK?
A NO, NOT AT THAT POINT.

11
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Q THESE PARTICULAR WALLETS, DO THEY GENERALLY HAVE
A -- ONE OF THOSE DEVICES --

A SECURITY DEVICE?

0 YES.,

A NO, THEY DON'T.

Q DO THEY HAVE A LITTLE WHITE MAGNETIC SECURITY DEVICE
INSIDE THE WALLETS?

A NO, THEY DO NOT.

0 ANY SECURITY DEVICES ON YOUR FACE CREAM?

A NO.

Q NOW, WHAT TIME OF DAY WAS THIS?

A MID AFTERNOON.

0 WAS THE SUN QUT?

A YES.

o) YOU INDICATED THAT THIS KNIFE, MR. HARVEY HAD IT IN

HIS LEFT HAND?

(ol >IN o Y o

KNIFE?

YES.

AND HE PULLS IT FROM HIS LEFT POCKET?
YES.

WITH HIS LEFT HAND®?

YES.

WHAT COLOR WAS THE KNIFE?

I BELIEVE IT WAS BLACK.

ANY OTHER DISTINGUISHING CHARACTERISTICS AROUT THE

12
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A

Q
FOLDED IN

A

Q
A

NO. I GOT A REAL QUICK LOOK AT IT.

YOU SAID YOU DIDN'T RECALL WHETHER OR NOT THE BLADE
OR OUT?

YEAH. I MEAN NO.

DID YOU MAKE CONTACT WITH THE POLICE AT ALL?

YES. AFTER HE PULLED THE KNIFE I BACKED UP AND I

DIALED 9-1-1.

Q

WHEN YQOU MADE CONTACT WITH THE POLICE, DID YOU GIVE

A DESCRIPTION OF THE PARTICULAR PERSON?

A

R o T " o)

Q

YES, I DID.

DO YOU RECALL GIVING A DESCRIPTION OF ANY TATTOOS?
I BELIEVE -- I BELIEVE I DID.

DID YOU GET A -- DID YOU GIVE A HEIGHT?

I BELIEVE S0.

NOT SURE THOUGH?

YEAH.

WHEN SPEAKING WITH OFFICERS, DID YOU TELL THEM ANY

TYPE OF HAIR COLOR?

A

WEARING A

LR I o I

NO. WELL, I TOLD THEM HE WAS WEARING A HAT. HE WAS
HAT AT THE TIME.

WHAT WAS THE DESCRIPTION OF THE HAT?

I BELIEVE IT WAS A WHITE HAT,.

DID IT HAVE ANY LOGOS OR INSIGNIA ON IT?

NOT THAT I NOTICED.

DID YOU GIVE A DESCRIPTION OF CLOTHING?

13
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MR. SCHWARTZ: YOUR HONOR, I'M GOING TO OBJECT TO THE
RELEVANCE OF THIS, GIVEN THAT HE'S ALREADY IDENTIFIED THIS AS
THE PERSON, I DON'T BELIEVE IT'S RELEVANT THE
IDENTIFICATION -- THE DESCRIPTION HE GAVE OF THE DEFENDANT TO
THE OFFICERS AFTER.

THE COURT: MISS SPELLS?

MS. SPELLS: YOUR HONOR, IT'S ABSOLUTELY RELEVANT TO THE
DESCRIPTION AND TO EVEN HIS IDENTIFICATION TODAY.

HE SAW MR, HARVEY SITTING IN THE JURY BOX, HE SAW HIM
STAND UP, HE SAW HIM WALK OVER HERE. I MEAN TO POINT HIM OUT,
ANYONE COULD HAVE POINTED HIM OUT. IT'S THE STATE VERSUS
ALFRED HARVEY, HE WAS FULLY AWARE OF WHO MR. ALFRED HARVEY
WAS BEFORE THE STATE EVEN INQUIRED AS TO WHETHER OR NOT THE
PERSON SEATED TO MY LEFT WAS THE SAME PERSON THAT HE SAW OR
ALLEGEDLY SAW ON OR ABOUT MARCH 30TH.

THE COURT: OBJECTION IS OVERRULED.

BY MS. SPELLS:

Q I BELIEVE MY LAST QUESTION WAS WHETHER OR NOT YQU

GAVE OFFICERS ANY DESCRIPTION AS TO THE CLOTHING THE PERSON

WAS WEARING.

A YES.

Q AND WHAT DID YOU SAY?

A HE HAD A BLAZER ON AND SHORTS.

Q COLOR OF BLAZER?

A IT WAS A -- MAYBE A DARK BLUE,
14

15



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q ANY TEAM INFORMATION OR?

A I'M SORRY?
Q OH, I'M SORRY, YOU SAID BLAZER, I WAS THINKING
JERSEY.

WHAT COLOR SHORTS?

A I BELIEVE THEY WERE DARK COLORED, ALSO.

Q DID YOU GIVE ANY OTHER IDENTIFYING DESCRIPTIONS,
PIERCINGS?

A NO.

) AND DID YOU EVER DO A SHOW-UP IDENTIFICATION WITH

THE POLICE?
A YES.

Q AT THE TIME THAT YOU DID THE SHOW-UP IDENTIFICATION,

WAS THE INDIVIDUAL HANDCUFFED?

A YES.

Q WAS THERE A BRIGHT LIGHT SHINING ON HIM?

A NO.

0 WHERE WAS THE SHOW UP DONE?

A A FEW BLOCKS FROM MY STORE, I DON'T KNOW EXACTLY
WHERE.

Q DURING THE SHOW-UP IDENTIFICATION, WERE YOU INSIDE

OF A VEHICLE OR OUTISIDE OF A VEHICLE?

A INSIDE.
Q AND THAT WAS A PATROL CAR?
A YES .

15
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WERE YOU IN THE FRONT OR THE REAR?

I WAS IN THE REAR.

ON THE LEFT-HAND SIDE OR THE RIGHT-HAND SIDE.

I WAS ON THE RIGHT-HAND SIDE.

WHERE WAS THE INDIVIDUAL AT IN RELATION TO YOU?
HE WAS ACROSS THE STREET IN FRONT OF A BUILDING.
DO YOU KNOW APPROXIMATELY HOW MANY FEET?

MAYBE 30, 40.

WAS THE INDIVIDUAL WITH ANY -- WITH ANY OFFICERS?
YES.

HOW MANY OFFICERS?

I BELIEVE TWO.

DO YOU RECALL THEIR LOCATION?

YEAH, IHEY WERE STANDING NEXT TO HIM,

ON THE LEFT OR THE RIGHT?

I -- I DON'T RECALL.

O @ 0 P 0O P O ¥ OO PO B 0O PO Y OO

WERE YOU EVER TOLD, WE GOT THE GUY?

b

UM -~
MR. SCHWARTZ: OBJECTION, YOQOUR HONOR.
THE WITNESS: I MEAN THEY TOLD ME --

THE CQURT: WAIT, HOLD ON JUST A MOMENT, THERE'S AN

OBJECTION PENDING.

THE WITNESS: O0OH, I'M SORRY.
MR. SCHWARTZ: THAT WOULD BE A HEARSAY STATEMENT,

THE COURT: SUSTAINED.
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BY MS. SPELLS:

Q WERE YOU GIVEN ANY PAPERWORK WITH REGARD TO THE
SHOW-UP IDENTIFICATION?

A I'M SORRY, I DON'T UNDERSTAND,

Q WERE YOU GIVEN ANY PAPERWORK FROM THE POLICE

OFFICERS WITH ANY INSTRUCTIONS WITH REGARD TO THE SHOW-UP

IDENTIFICATION?
A NO -- OH, LIKE TO SIGN?
Q OR TO READ.
A LIKE -- I MEAN I -- LIKE BEFOREHAND OR AFTERWARDS, I

DON'T UNDER --

Q BEFORE ,

A BEFORE, NO.

o) AFTERWARDS WERE YOU GIVEN ANY PAPERWORK?

A I WAS GIVEN PAPERWORK TO SIGN THAT I IDENTIFIED HIM,
YES.

0 SO BEFORE THE SHOW-UP IDENTIFICATION WERE YOU GIVEN

ANY INSTRUCTIONS BY THE OFFICER?

A NO.

Q DO YOU KNOW WHICH OFFICER WAS DRIVING THE VEHICLE

YOU WERE LOCATED IN?
A NO, I DO NOT.

Q WHEN MR. HARVEY ENTERED THE STORE, DID YOU SEE HIM
ENTER WITH ANY MERCHANDISE ON HIS PERSON?

A NO.

17
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1 Q DID HE HAVE ANY BAGS WITH HIM?
2 A HE DID NOT.
3 Q NOW, YOU THINK THIS BLAZER [SIC] WAS INSIDE QF HIS

4 COAT, WHERE AT INSIDE HIS COAT?

5 A I BELIEVE IT WAS ON THE RIGHT SIDE, ON THE INSIDE
6 POCKET.

7 Q WHERE WAS THE FACE CREAM?

8 A THOSE WERE IN HIS SHORTS.

9 Q IN A POCKET OR ON TOP OF THE SHORTS?

10 A YEAH, THE POCKET SHORTS.

11 Q AND YOU ARE POINTING TO YQUR LEFT-HAND SIDE?
12 A YES, I BELIEVE SO.

13 MS. SPELLS: I WILL PASS THE WITNESS, YOUR HONOR.
14 THE COURT: ANY REDIRECT?

15 MR. SCHWARTZ: JUST BRIEFLY, YOUR HONOR.

16 SHOWING DEFENSE COUNSEL JUST THE SHOW-UP WITNESS

17 INSTRUCTION FORM.

18 IF I MAY APPROACH THE WITNESS?

19 THE COURT: YOU MAY.

20 ARE YOU GOING TO HAVE THAT MARKED?

21 MR. SCHWARTZ: 1I'M NOT GOING TO ADMIT IT, YOUR HONOR,
22 THE COURT: OKAY.

23 REDIRECT EXAMINATION

24 BY MR. SCHWARTZ:

25 Q MR. MUNOz, DOES THIS FORM LOOK FAMILIAR TO YOU?

18
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A YES.

Q AND IS THIS THE WITNESS FORM THAT YOU WERE GIVEN BY
THE OFFICERS AT THE SHOW UP?

A YES.

Q AND DID YOU READ THESE INSTRUCTIONS TO YOURSELF

PRIOR TO THE SHOW UP?

A NO, HE GAVE THIS TQ ME AFTERWARDS.

Q AND DID YOU SIGN IT AFTERWARDS?

A YES.

Q DID YOU WRITE A DATE AND TIME AFTERWARDS?

A NO. THAT -- THAT -- I DON'T BELIEVE THAT WAS MY --

MY DATE AND TIME.

Q OKAY., DID YOU -- DID YOU PUT A DIFFERENT DATE AND
TIME?

A NO, I DID NOT.

Q YOU DIDN'T PUT A DATE AND TIME?

A NOC, I DID NOT.

MR. SCHWARTZ: NO FURTHER QUESTIONS.

THE COURT: ALL RIGHT.

ANY RECROSS ON THAT AREAY

MS. SPELLS: NO RECROSS WITH REGARD TO -- WELL, ACTUALLY
COURT'S BRIEF INDULGENCE.

I NEED TO MAKE A RECORD, AND THEN IF I COULD JUST SEE
THAT. I ACTUALLY DO NOT HAVE A COPY OF THAT IN MY DISCOVERY

AT ALL.

19
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1 THE COURT: OKAY.

2 MS. SPELLS: SO --

3 MR. SCHWARTZ: 1IT'S THE LAST PAGE.

4 MS. SPELLS: JUST THE -- I DON'T HAVE IT,

5 (DISCUSSION BETWEEN MS. SPELLS AND MR. SCHWARTZ.)

6 MS. SPELLS: SO WE JUST ASK FOR A COPY OF IT AT THE

7 STATE'S EARLIEST CONVENIENCE.

8 AND I JUST HAVE ONE -- A FEW QUESTIONS, ACTUALLY.
9 THE COURT: OKAY.

10

11 RECROSS-EXAMINATION

12 BY MS. SPELLS:
13 Q THE STATE JUST SHOWED YOU A COPY OF THE SHOW-UP

14 IDENTIFICATION SHEET THAT YOU SIGNED?

15 A UM-HUM.

16 Q YOU HAVE TO SAY YES --

17 A YES, I'M SORRY.

18 Q -— IF YOUR ANSWER IS YES.

19 AND YQU INDICATED THAT YOU SIGNED THAT AFTER YOU

20 MADE AN IDENTIFICATION?

21 A YES.

22 Q AND IT WAS A POSITIVE IDENTIFICATION?

23 A YES.

24 Q WERE YOU READ THOSE INSTRUCTIONS PRIOR TO MAKING THE

25 IDENTIFICATION?

20



1 A I WASN'T READ, BUT I WAS -- THEY KIND OF GENERALIZED
2 THEM TO ME.

3 Q OKAY. WERE YOU GIVEN THAT PAPER PRIOR TO MAKING THE
4 IDENTIFICATION?

5 A NO.

6 Q WHEN YCU SAY THEY GENERALIZED THEM TO YOU, DO YOU

7 KNOW WHO THEY IS?

8 A IT WAS ONE OF THE OFFICERS, I ACTUALLY DIDN'T GET

9 HIS NAME FOR MY REPORT.

10 MS. SPELLS: OKAY. THANK YQU.

11 NO FURTHER QUESTIONS.

12 MR. SCHWARTZ: NOTHING FURTHER, YOUR HONOR.

13 THE COURT: THANK YQOU FOR YOUR TESTIMONY, YOU'RE FREE TO

14 STEP DOWN.

15 MR. SCEWARTZ: AT THIS TIME THE STATE'S GOING TO REST.
16 THE COURT: ALL RIGHT. STATE HAVING RESTED, DEFENSE?
17 MS. SPELLS: COURT'S BRIEF INDULGENCE.

18 (DISCUSSION BETWEEN MS. SPELLS AND THE DEFENDANT.)

19 MS. SPELLS: YOUR HONOR, I HAVE ADVISED MR. HARVEY THAT

20 HE DOES HAVE A RIGHT TO TESTIFY AT THIS PROCEEDING, HE'S GOING

21 TO FOLLOW MAY ADVICE AND NOT TESTIFY.

22 THE DEFENSE WOULD REST AT THIS TIME.

23 THE COURT: ALL RIGHT. ARGUMENT?

24 MR. SCHWARTZ: STATE WOULD RESERVE FOR REBUTTAL, YOUR
25 HONOR.

21
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THE COURT: MISS SPELLS?

MS. SPELLS: YOUR HONOR, WE'RE GOING TO SUBMIT.

THE COURT: MR. HARVEY, PLEASE STAND.

THE DEFENDANT: YES, MA'AM,

THE COURT: APPEARING TO ME FROM THE TESTIMONY PRESENTED
AT THIS PRELIMINARY HEARING, THERE IS SUFFICIENT EVIDENCE TO
BELIEVE THAT THE CRIME OF ROBBERY WITH USE OF A DEADLY WEAPON
HAS BEEN COMMITTED AND THAT YOU COMMITTED IT. I HEREBY ORDER
THAT YOU BE HELD TO ANSWER IN THE EIGHTH JUDICIAL DISTRICT
COURT ON THE FOLLOWING DATE AND TIME.

THE CLERK: APRIL 20TH, 10 O'CLOCK, LOWER LEVEL, DISTRICT

COURT ARRAIGNMENT.

(AT 11:27 A.M. THE PROCEEDINGS WERE RECESSED.)

* * * *

ATTEST: FULL, TRUE AND CERTIFIED TRANSCRIPT.

/S/KIT MACDONALD

KIT MACDONALD, C.C.R.
COURT REPORTER
C.C.R. NO. 65

22

23



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

REPORTER'S DECLARATION
STATE OF NEVADA)

COUNTY OF CLARK)

I, KIT MACDONALD, A CERTIFIED COURT REPORTER IN AND
FOR THE STATE OF NEVADA, HEREBY DECLARE THAT PURSUANT TO NRS
239B.030 I HAVE NOT INCLUDED THE SOCIAL SECURITY NUMBER OF ANY
PERSON WITHIN THIS DOCUMENT.

I FURTHER DECLARE THAT I AM NOT A RELATIVE OR
EMPLOYEE OF ANY PARTY INVOLVED IN SAID ACTION, NCR A PERSON

FINANCIALLY INTERESTED IN THE ACTION.

/S/KIT MACDONALD
KIT MACDONALD, C.C.R.
C.C.R. NO. 65
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Justice Court, Las Vegas Township
Clark County, Nevada

Court Minutes A

L006336549
16F05049% State of Nevada vs. HARVEY, ALFRED C
4/1/2016 7:29:00 AM 48 Hour Probable Cause Result: Signing Completed :
Review !
PARTIES
PRESENT:
Judge: Saragosa, Melissa
L PROCEEDINGS
Hearings: 4/4/2016 8:30:00 AM: 72 Hour Hearing Added
Events: Probable Cause Arrest Documents |
Probable Cause Found
Bail Stands - Cash or Surety Amount: $40,000,00
Counts: 001 - $40,000.00/$40,000.00 Per Count
Las Vegas Justice Court: Department 04 Case 16F05049X Prepared By: lowem

LVIC_RW_Criminal_MinuteOrder 4/1/2016 11:24 AM
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Ju’ce Court, Las Veg
Clark County, N

as Tow.hip

evada

Court Minutes OB RO
L.006346035
16F05049X State of Nevada vs. HARVEY, ALFRED C Lead Atty: Public Defender

4/4/2016 8:30:00 AM Initial Appearance (In
Custody)

Result: Matter Heard

Hearings: 4/18/2016 9:30:00 AM: Preliminary Hearing

PARTIES Attorney Leven, Pandora Lynn

PRESENT: Defendant HARVEY, ALFRED C

Judge: Saragosa, Melissa

Prosecutor: Holthus, Mary

Court Reporter: MacDonald, Kit

Court Clerk: Nelson-Moore, Elizabeth

| PROCEEDINGS

Attorneys: Leven, Pandora Lynn HARVEY, ALFRED C Added
Public Defender HARVEY, ALFRED C Added

Added

Events: Initial Appearance Completed

Advised of Charges on Criminal Complaint, Waives Reading of Criminal Complaint

Public Defender Appointed

Motion by Defense for an O.R. Release

by Defendant - Motion Denied

Bail Stands - Cash or Surety

Counts. 001 - $40,000.00/$40,000.00 Total Bail

Amount; $40,000.00

Las Vegas Justice Court: Department 04
LVIC_RW_Criminal_MinuteOrder

Case 16F05049X Prepared By: mooree
4/4/2016 1:12 PM
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Justice Court, Las Vegas Township

Clark County, Nevada

— Court Minutes HINBRIITIFAN
L006407038

16F05049X State of Nevada vs. HARVEY, ALFRED C tead Atty: Public Defender
4/18/2016 9:30:00 AM Preliminary Hearing (In Result: Bound Over
Custody)

PARTIES Attorney Spells, Jasmin

PRESENT: Defendant HARVEY, ALFRED C

Judge: Saragosa, Melissa

Prosecutor: Schwartz, Bryan

Court Reporter: MacDonald, Kit

Court Clerk: Espinoza, Jose
[ PROCEEDINGS |
Aftorneys: Spells, Jasmin ‘HARVEY, ALFRED C Added
Events: Preliminary Hearing Held

Motion to Exclude Witnesses by State -Motion Granted
States Witnesses:
1- Julian Mu oz- Witness Identified Defendant

State Rests.

Defendant Advised of His Statutory Right to Make a Statement Defendant Waives the Right to & Sworn or

Unsworn Statement

Defense Rests

Submitted Without Argument No Argument by State Case Taken Under Advisement

Bound Over to District Court as Charged
District Court Appearance Date Set
Apr 20 2016 10:00AM: In Custody

Case Closed - Bound Over -

Review Date: 4/19/2016

Bail Stands - Cash or Surety Amount. $40,000.00

Counts: 001 - $40,000.00/$40,000.00 Total Bail

Plea/Disp: 001: Robbery, e/dw [50138)
Disposition: Bound Over to District Court as Charged (PC Found)

Las Vegas Justice Court: Department 04
LVIC_RW_Criminal_MinuteOrder

Case 16F05049X Prepared By: espij
4/18/2016 3:36 PM
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Ju  ‘ce Court, Las Vegas Tov‘ship
Clark County, Nevada

Department: 04 Court Minutes

16F05049X State of Nevada vs. HARVEY, ALFRED C

JARFRRCA

LD06404690
Lead Atty: Public Defender

4/18/2016 9:30:00 AM Preliminary Hearing (In
Custody)

Result: Bound Over

PARTIES Attorney Spells, Jasmin |
PRESENT: Defendant HARVEY, ALFRED C '
Judge: Saragosa, Melissa
Prosecutor: Schwartz, Bryan
Court Reporter: MacDonald, Kit
Court Clerk: Espinoza, Jose
PROCEEDINGS i
Attorneys: Spells, Jasmin HARVEY, ALFRED C Added
Events: Preliminary Hearing Held

Motion to Exclude Witnesses by State -Motion Granted
States Witnesses:
1- Julian Mu oz- Witness Identified Defendant

State Rests.

Defendant Advised of His Statutory Right to Make a Statement  efendant Waives the Right to a Sworn or

Unsworn Statement

Defense Rests

Submitted Without Argument No Argument by State Case Taken Under Advisement

Bound Over to District Court as Charged
District Court Appearance Date Set
Apr 20 2016 10:00AM. [In Custody

Case Closed - Bound Over

Review Date: 4/19/2016

Plea/Disp: 001: Robbery, e/dw [50138] .
Disposition: Bound Over to District Court as Charged (PC Found

Las Vegas Justice Court: Department 04
LVIC_RW_Criminal_MinuteQrder

Case 16F05049X Prepared By: espij
4/18/2016 2:02 PM
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Electronically Filed
04/19/2016 08.08:29 AM

INFM . k@w«w——
STEVEN B. WOLFSON % i

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

BRYAN SCHWARTZ

Depu(tiy District Attorney

Nevada Bar #013244

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

LA. 4/20/16 DISTRICT COURT
10:00 AM CLARK COUNTY, NEVADA
PD - SPELLS

THE STATE OF NEVADA,

. CASE NO: C-16-314260-1
Plaintiff,

vs- DEPTNO:  XXIII

ALFRED C. HARVEY,
#7013098

Defendant, INFORMATION

STATE OF NEVADA

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

88,

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That ALFRED C. HARVEY, the Defendant(s) above named, having committed the
crime of ROBBERY WITH USE OF A DEADLY WEAPON (Category B Felony - NRS
200.380, 193,165 - NOC 50138), on or about the 30th déy of March, 2016, within the County
of Clark, State of Nevada, contrary to the form, force and effect of statutes in such cases made
and provided, and against the peace and dignity of the State of Nevada, did willfully,
unlawfully, and feloniously take personal property, to-wit: miscellaneous clothing items, from
the person of JULTIAN MUNOZ, or in her presence, by means of force or violence, or fear of
injury to, and without the consent and against the will of JULIAN MUNOZ, with use of a

deadly weapon, to-wit: a knife, defendant using force or fear to obtain or retain possession of

i

W:\2016\201 605N 6F05049-INFM-(HARVEY _ ALFRED)-001.DOCX
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the property, to prevent or overcome resistance to the taking of the property, and/or to facilitate

escape.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

uty District Afforney
Nevada Bar #013244

2

Wi\2016\2016F\050\49\1 6F05049-INFM-(HARVEY__ALFRED)-001.DOCX

31



W 60 0 A th da W N e

00 =1 v L B W N e O WO 08 ) O R W R e O

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS

OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

HUMPHERYS, T.
MUNOZ, JULIAN
NELSON, R.
RESBERG, E.

ADDRESS

Clark County Detention Center,
330 S. Casino Center Blvd,, Las Vegas, NV

LVMPD Communications

LVMPD Dispatch

LVMPD Records, 400 S. Martin Luther King Blvd.,,
Las Vegas, NV

LVMPD Project Management & Video Bureau

LVMPD P#14084
C/0 Clark County District Attorney’s Office
LVMPD P#14002
LVMPD P#10007

WATTS, JOSEPH OR DESIGNEE Clark County District Attorney’s Office-Investigator

16F05049X /ec/L3
LVMPD EV#1603303003

{ (TK4)

3

W:2016\2016R\05049\1 6F05049-INFM-(HARVEY__ ALFRED)-001.D0CX
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PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BAR NO. 0556

JASMIN D SPELLS, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO. 11635

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

Facsimile: (702) 384-1969

Attorneys for Defendant

Electronically Filed
05/10/2016 03:56:33 PM"

%t-w

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
V.
ALFRED C. HARVEY,

Defendant,

N N e N N N e e S e

CASE NO. C-16-314260-1
DEPT. NO. XXTII

DATE: June 1, 2016
TIME: 9:30 a.m.

NOTICE OF MOTION AND MOTION TO COMPEL DISCOVERY
COMES NOW, the Defendant, ALFRED C. HARVEY, by and through JASMIN D

SPELLS, Deputy Public Defender and hereby requests that this Court order the State to produce

any and all exculpatory or inculpatory evidence in its actual or constructive possession.

This Motion is made and based upon all the papers and pleadings on file herein, the

attached Declaration of Counsel, and oral argument at the time set for hearing this Motion.

DATED this 10" dfiy of May, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:_/s/ Jasmin D, Spells

JASMIN D SPELLS, #11635
Deputy Public Defender
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DECLARATION

JASMIN D SPELLS makes the following declaration:
1. [ am an attorney duly licensed to practice law in the State of Nevada: T am a
Deputy Public Defender for the Clark County Public Defender’s Office appointed to represent

Defendant Alfred C. Harvey in the present matter;

I declare under penalty of perjury that the foregoing is true and correct. (NRS
53.045).
EXECUTED this 10" day of May, 2016.

/s/ Jasmin D. Spells
JASMIN D SPELLS
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I. LEGAL ARGUMENT

The State must provide to the defense all exculpatory evidence in its actual or constructive
possession prior to trial. Failure to do so results in a violation of the Due Process Clauses of the
Fifth and Fourteenth Amendments of the United States Constitution. The rule applies regardless
of how the State has chosen to structure its overall discovery process. Brady v. Maryland, 373
U.S. 83,83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555,
131 L.Ed.2d 490 (1995); Strickler v. Greene, 527 U.S. 263, 119 S.Ct. 1936, 144 L.Ed.2d 286
(1999). Hereinafier this type of exculpatory evidence will be referred to as “Brady material.”

Brady material is that evidence which is 1) material, 2) relevant to guilt or punishment, 3)
favorable to the accused, 4) and within the actual or constructive possession of anyone acting on
behalf of the State. Brady, supra.

1. Materiality

When the defense makes a specific request for Brady material and the State does not
provide such material, the Nevada Supreme Court has held that there are grounds for reversal of a
conviction “if there exists a reasonable possibility that the claimed evidence would have affected
the judgment of the trier of fact.” Roberts v. State, 110 Nev. 1121, 881 P.2d 1, 5 (1994) See, also,
Jimenez v. State, 112 Nev. 610, 619, 918 P.2d 687, 692 (1996), and State v. Bennett, 119 Nev. 589,
81 P.3d 1, 8 (2003).

Even if a specific request has not been made, reversal is also warranted “if there exists a
reasonable probability that, had the evidence been disclosed, the result of the proceeding would
have been different.” Bagley, 473 U.S. at 682, 685; Pennsylvania v, Ritchie, 480 U.S. 39, 57
(1986). A ‘reasonable probability’ is a probability sufficient to undermine confidence in the
outcome. Bagley, 473 U.S. at 678, 685; Ritchie, 480 U.S. at 57.” Roberts, supra, 110 Nev. At

1129.
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Therefore, absent a specific request for Brady material, anything that might have created a
probability that the confidence of the verdict was undermined is considered material. Where a
specific request is made, however, anything that creates a reasonable possibility that the evidence
might have affected the fact-finder’s judgment is material.

2, Relevancy to Guilt or Punishment

Brady material applies not only to evidence which might affect the defendant’s guilt, but
also includes evidence which could serve to mitigate a defendant’s sentence if convicted. Jimenez
v. State, 112 Nev. 610, 918 P.2d 687 (1996). An example of this kind of evidence might be where
the victim of a robbery who identified the defendant as one of two people who robbed him, also
indicated that he tried to keep the co-defendant from injuring him. Although the identification
would actually go to establishing the defendant’s guilt, it would also be Brady material because it
might serve to mitigate the defendant’s sentence because of his effort to aid the victim.
Essentially, anything which could convince the court to impose something less than a maximum
sentence, or rebut alleged aggravating circumstances would be relevant to punishment.

3. Favorability to the Accused

The Nevada Supreme Court has spoken directly to what is considered “favorable to the
accused” and therefore proper Brady material. In Mazzan v. Warden, 116 Nev. 48, 67, 993 P.2d
25, 37 (2000) the court stated:

Due process does not require simply the disclosure of “exculpatory”

evidence. Evidence also must be disclosed if it provides grounds

for the defense to attack the reliability, thoroughness, and good faith

of the police investigation, to impeach the credibility of the state’s

witnesses, or to bolster the defense case against prosecutorial attacks,

Furthermore, “discovery in a criminal case is not limited to investigative

leads or reports that are admissible in evidence.” Evidence “need not

have been independently admissible to have been material.”

(citations omitted). Therefore, Brady material under this standard, would include, but not be

limited to, the following examples: forensic testing which was ordered, but not done, or which was
completed but did not inculpate the defendant; criminal records or other evidence concerning

4
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State’s witnesses which might show their bias (e.g., civil litigation), or otherwise impeach their
credibility; evidence that the alleged victim has been the alleged victim of an unusual number of
crimes; investigative leads or ordinarily appropriate investigation which were not followed-up on
or completed by law enforcement; and, of course, anything which is inconsistent with any prior or
present statements of a State’s witness, including the failure to previously make a statement which
is later made or testified to. Of course, traditionally exculpatory evidence such as that which could
show that someone else committed the charged crime or that no crime occurred would also be
included as Brady material.

4. Within the Actual or Constructive Possession of Any State Actor.

Based on prior experience, it is anticipated that the prosecution may assert that it has an
“open file” policy and that the requested material is not available in its file. This argument is
unavailing. In Strickler v. Green, supra, 527 U.S. at 283, 119 S.Ct. 1949, the United States
Supreme Court explicitly held that a prosecutor’s open file policy does not in any way substitute
for or diminish the State’s obligation to turn over Brady material. The Nevada Supreme Court is
in accord. “It is a violation of due process for the prosecutor to withhold exculpatory evidence,
and his motive for doing so is immaterial.” Jimenez v. State, 112 Nev. 610, 618, 918 P.2d 687,
692 (1996). Furthermore, “even if the detectives withheld their reports without the prosecutor’s
knowledge, ‘the state attorney is charged with constructive knowledge and possession of evidence
withheld by other state agents, such as law enforcement officers.” Id., 112 Nev. at 620 (citation
omitted). Defendant would submit that other state agents such as probation and parole officers,
welfare workers, jail personnel, and similar agents of the State are also included in those from
whom the prosecution must seek out Brady material.

In Kyles v. Whitley, supra, the United States Supreme Court made it clear that the
prosecutor has an affirmative obligation to obtain Brady material and provide it to the defense,
even if the prosecutor is initially unaware of its existence. In so finding, the Supreme Court noted
that “[t]he prosecution’s affirmative duty to disclose evidence favorable to a defendant can trace its

origins to early 20" century strictures against misrepresentation and is of course most prominently

associated with this Court’s decision in Brady v. Maryland. . .” Id. 514 U.S. at 432. The Kyles
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Court also made it clear that this obligation exists even where the defense does not make a request

for such evidence. Id.

The Kyles Court additionally made the following observations when finding the State had

breached its duty to Kyles and discussing the prosecutor’s obligations:

This in turn means that the individual prosecutor has a duty to learn
of any favorable evidence known to the others acting on the govern-
ment’s behalf in the case, including the police. But whether the
prosecutor succeeds or fails in meeting this obligation (whether, that
1, a failure to disclose is in good faith or bad faith, the prosecution’s
responsibility for failing to disclose known, favorable evidence rising
to a material level of importance is inescapable.

The State of Louisiana would prefer an even more lenient rule. It pleads
That some of the favorable evidence in issue here was not disclosed
even to the prosecutor until after trial, and it suggested below that it
should not be held accountable under Bagley and Brady for evidence
known only to police investigators and not to the prosecutor, To
accommodate the State in this manner would, however, amount to a
serious change of course from the Brady line of cases. In the State’s
favor it may be said that no one doubts that police investigators some-
times fail to inform a prosecutor of all they know. But neither is there
any ser:ous doubt that “procedures and regulations can be established
to carry [the prosecutor’s] burden and to insure communication of all
relevant information on each case to every lawyer who deals with it.”
Since then, the prosecutor has the means to discharge the government’s
Brady responsibility if he will, any argument for excusing a prosecutor
from disclosing what he does not happen to know about boils down to

a plea to substitute the police for the prosecutor, and even for the courts
themselves, as the final arbiter’s of the government’s obligation to
ensure fair trials.

Kyles, supra, 514 U.S. at 437,438 (citations and footnotes omitted, emphasis added).

There can be little question, therefore, that despite its “open file policy,” the prosecution

has an affirmative duty to seek out the previously discussed Brady material, regardiess of whether

such material is in the hands of the prosecutor or in the hands of some other entity acting on behalf

of the State.

Simply put, prosecutors are obligated to provide Defendant with far more than their “open

Disclosure of discovery materials cannot be limited or restricted to materials in the

6
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possession of the District Attorney’s Office. The duty of disclosure includes materials in the
possession of all state agents connected with the prosecution, including police and other

investigative agencies. Kyles v. Whitley, 115 S.Ct. 1555, 1568 (1995); Giglio v. United States,

465 U.S. 150, 154 (1963); United States v. Osorio, 929 F.2d 753, 760-62 (1st Cir, 1991); United

States v. Butler, 567 F.2d 885, 889, 891 (9th Cir. 1978). This duty is imposed by ethical principles

as well as constitutional ones. See American Bar Association, Standards for Criminal Justice,

Discovery and Procedure Before Trial, Standard 11-2.1(d), 11-2.2(c), 11-2.4 (2d ed. 1980); id.,

The Prosecution Function, Standard 2-3.11(c). Moreover, the State may not lawfully withhold

inculpatory materials and information from Defendant simply because it does not intend to present

the material or information during its case in chief, State v. Harrington, 9 Nev, 91, 94 (1873);

People v. Carter, 312 P.2d 665, 675 (Cal. 1957); People v. Bunvard, 756 P.2d 795, 809 (Cal.

1988); NRS 175.141.

IL. DEFENDANT’S SPECIFIC REQUESTS FOR BRADY MATERIAL

Accordingly, Defendant hereby requests this Court enter an order compelling the State to
exercise due diligence in searching for and disclosing to him and his attorneys any materials and/or
information in the State's possession, including materials in the possession of the Las Vegas
Metropolitan Police Department, and other state agencies or agents, concerning the following:

1. Information concerning any expectation’ of any benefit of any kind to
be received, or already received, by any witness presented by the State.

2. That the State engage in due diligence in order to adequately comply
with NRS 50.095 and disclosure of felony convictions within the last 10
years, including but not limited to any material and/or information in
the State’s possession which relates to specific instances of misconduct

"The law is clear that it is the witness own anticipation of reward, not the intent of the prosecutor, which gives rise to
the necessity of disclosure. Moore v. Kemp, 809 F.2d 702, 726, 729-30 (11th Cir.), cert. denied, 481 U.S. 1054
(1987); Duggan v. State, 778 S.W.2d 465, 468 (Tex. Crim. App. 1989).

*Duggan v. State, 778 S.W.2d 465, 468 (Tex. Crim. App. 1989) (understandings merely implied, suggested,
insinuated, or inferred of possible benefit to witness).
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of any State witness from which it could be inferred that the person is
untruthful and which may be or may lead to admissible evidence.’

3. Any material and/or information in the State’s possession from which it
could be inferred that any person whom the State calls as a witness at
trial has a reputation for untruthfulness or for shifting his own guilt
upon other persons which would either be admissible or aid in the
discovery of evidence which would be admissible.

4, Any materials and/or information of any nature whatsoever, tangible or
intangible, recorded or unrecorded, in the State's possession, custody,
or control or the existence of which is either known or through the
exercise of due diligence may become known to the State, which would
tend to exculpate Defendant of the State’s charges, might mitigate the
punishment should he be convicted, or would be or may lead to
information which would tend to impeach or affect the credibility of a
witness anticipated to be presented by the State.*

S. Any written minutes or records of testimony, summaries of the
substance of any oral statements, or any materials and/or information
whatsoever relating to any alleged accomplice who either testified or
otherwise made statements or created information which would be
exculpatory as to Defendant.

6. Any information concerning an arrest of any other individual for the
.charged crime’ and any information suggesting a possible suspect other
than the defendant.”

7. Disclosure of any and all statements in the instant case made by any

State witness that the State anticipates calling, or by the Defendant,
including any inconsistent statements of any named witnesses.

3United States v. Strifter, 851 F.2d 1197, 1201 (9th Cir. 1988), cert. denied, 489 U.S. 1032 (1989) (information in
government witness= confidential probation file)

*Norris v. Slayton, 540 F.2d 1241, 1244 (4th Cir. 1976) (report of initial uncertainty of cycwitness identification);
Jackson v. Wainwright, 390 F.2d 288, 291-93 (5th Cir. 1968) (prior misidentification by witness); United States v.
Beasley, 576 F.2d 626 (5th Cir. 1978), cert. denied, 440 U.S. 947 (1979) (previous stalemenl of key prosecution
witness where statemeiit differed from trial testimony with credibility is issue); Carter v. Rafferty, 824 F.2d 1299,
1307-08 (3rd Cir. 1987), cert. denied, 484 U.S. 1011 (1988) (report of lie detector test given to prosecution witness);
Suartz v. State, 506 N.W.2d 792, 794-95 (lowa App. 1993) (evidence of alleged co-perpetrator=s threatening and
overbearing nature and impending psychiatric examination of him); People v. Garcia, 17 Cal. App. 4th 1169, 22 Cal.
Rptr. 2d 545, 551-52 (1993) (evidence showing state’s expert used faulty methodology and made errors in other
cases); People v. Wright, 658 N.E.2d 1009, 1012 (1995) (alleged victim=s status as police informer).

*Banks v. Revnolds, 54 F.3d 1508, 1518 n.21 (10th Cir. 1995).

SBloodworth v. State, 512 A.2d 1056, 1059-60 (1986).
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10.

11.

12,

13.

14.

15.

Any and all other materials required to be disclosed by the United
States and Nevada Constitutions and the Nevada Revised Statutes.

Any and all 911 or 311 calls and CAD related to the subject incident.
Any and all police reports generated related to the subject incidents.
Any and all radio traffic with MPD dispatch and/or car-to-car radio
traffic and/or police car video surveillance related to the subject
incident.

Any and all photographs taken related to this incident.

Any and all requests and/or results of physical or biological evidence.

Any and all video surveillance from TJ Maxx on March 30, 2016
concerning this incident.’

Names and last known address of any and all percipient witnesses
known to the State or to law enforcement, This includes the names of
any juvenile witnesses in the instant case.®

DATED this 10" day of May, 2016,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:/s/ Jasmin Spells
JASMIN D SPELLS, #11635
Deputy Public Defender

7 Mr. Munoz testified at preliminary hearing that he thought the video was turned over to the police, PHT p. 10.

8 The current Notice of Witnesses contains the District Attorney’s address for the named witnesses. Counsel
anticipates that the State will argue that this is due to the nature of the charges alleged, however the defendant argues
that by law, at a minimum Counsel is entitled to the last known addresses in order to adequately prepare for trial.

9
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing Motion on for hearing before the Court on the 1* day of June, 2016, at 9:30
a.m.
DATED this 10" day of May, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:_/s/ Jasmin Spells
JASMIN D SPELLS, #11635
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing Motion was served via

electronic e-filing to the Clark County District Attomey’s Office at motions@clarkeountyda.com
on this 10th day of May, 2016

By: /s/ Erin Prisbrey
An employee of the Clark County Public
Defender’s Office

10
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Electronically Filed
06/01/2016 03:37:51 PM

RSPN . kem.-—
STEVEN B. WOLFSON : % 3

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

BRYAN SCHWARTZ

Depu(tiy District Attorney

Nevada Bar #013244

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-V§- CASENO: (C-16-314260-1

ALFRED C. HARVEY, .
47013008 DEPTNO: XXI

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION TQO COMPEL DISCOVERY

DATE OF HEARING: JUNE 2, 2016
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through BRYAN SCHWARTZ, Deputy District Attorney, and hereby

submits the attached Points and Authorities in Response to Defendant’s Motion,

This response is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

! deemed necessary by this Honorable Court.

il
1
i
"

i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On April 1, 2016, the State filed 2 Criminal Complaint against Alfred Harvey

| (hereinafter “Defendant”) charging him with Robbery with Use of a Deadly Weapon. The

preliminary hearing was conducted and at the conclusion, the justice court held Defendant to
answer these charges in district court. Subsequently, on April 19, 2016, the State filed an
Information charging Defendant with the above charges. Defendant pled not guilty, and his
jury trial is scheduled for June 20, 2016.

On May 10, 2016, Defendant filed the instant motion to compel discovery, The State
responds as follows. |

STATEMENT OF THE FACTS
On March 30, 2016, Defendant stole items from T] Maxx. When loss prevention agent

Julian Munoz stopped Defendant and requested the items back, Defendant pulled a knife out

and held it over his head in a threatening manner. Defendant then fled from the scene.
ARGUMENT

L GENERAL LAW RELATED TO DISCOVERY

A. THE COURT CAN ONLY COMPEL “DISCOVERY” UNDER THE
NEVADA REVISED STATUTES

Under Common Law, a defendant has no right of discovery. State v. Wallace,

399 P.2d 909, 97 Ariz. 296 (1965). This, of course, can be superseded by statutory enactment

and that is the case in Nevada. Regarding the law of discovery in the State of Nevada, NRS
174.235, et. seq. controls. The Nevada Supreme Court has held that even an accused’s

statement is not constitutionally compelled through pre-trial discovery. Mears v. State, 83
Nev. 3, 7, 422 P.2d 230, 232 (1967), Thompson v. State, 93 Nev. 342, 565 P.2d 1011 (1977).
In Franklin v. Eighth Judicial District Court, 85 Nev. 401, 402, 455 P.2d 919,

919 (1969), the Nevada Supreme Court held that the lower court erred in granting defendant’s
Motion to Discovery, inspect and copy statements of all persons to be called by the prosecution

as witnesses at trial, because NRS 174.245 does not authorize discovery of statements made

2
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by State witnesses or perspective State witnesses to agents of the State. Nor does the defendant
enjoy a constitutional right to discover them. With regard to the discovery statutes previously

alluded to, the Court stated that:

“Those provisions (NRS 174.235-174.295) represent the legislative intent with
respect to the scope of allowable pre-trial discovery and are not lightly to be
disregarded.”

Id. at 402-03, 455 P.2d at 919. From the aforementioned, it is clear that Nevada’s discovery
statutes are to be strictly construed and adhered to since no Common Law right of discovery
existed. It should, therefore, also be clear that the defendant’s motion, so far as it exceeds the
requirements of NRS 174.235, et. seq., must be denied.

NRS 174,235 outlines what discovery is to be provided by the State of Nevada.

It includes:

1. Except as otherwise provided in NRS 174.233 to 174.295, inclusive, at the
request of a defendant, the prosecuting attorney shall permit the defendant to
inspect and to copy or photograph any:

(a) Written or recorded statements or confessions made by the defendant, or
any written or recorded statements made by a witness the prosecuting attorney
intends to call during the case in chief of the State, or copies thereof, within the

ossession, custody or control of the State, the existence of which is known, or
By the exercise of due diligence may become known, to the prosecuting attorney;

(b) Results or reports of physical or mental examinations, scientific tests or
scientific experiments made in connection with the particular case, or copies
thereof, within the possession, custody or control of the State, the existence of
which is known, or by the exercise of due diligence may become known, to the
prosecuting attorney; and

(c) Books, papers, documents, tangible objects, or copies thereof, which the
prosecuting attorney intends to introduce during the case in chief of the State
and which are within the possession, custody or control of the State, the

existence of which is known, or by the exercise of due diligence may become
known, to the prosecuting attorney.

The statute makes clear the defense is not entitled to any internal report,
document or memorandum prepared by the State in connection with the investigation or
prosecution of the case. NRS 174.235(2)(a). Nor is the defense entitled to any report or
document that is privileged.

i
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II. BRADY MATERIAL AND ITS PROGENY

A.  BRADY AND ITS PROGENY DOES NOT AUTHORIZE THE COURT TO
ORDER DISCOVERY. THEY ARE REMEDIES IF THE STATE FAILS TO DISCLOSE
AN ITEM WHICH IS FOUND TO HAVE BEEN REQUIRED TO BE DISCLOSED POST
TRIAL.

The State has an obligation to disclose exculpatory evidence pursuant to Brady
v. Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963). Giglio v. United States, 405 U.S. 150, 92 S.

Ct. 763 (1972), requires that certain impeaching material be disclosed as well. The rule of
Brady v. Maryland, 373 U.S. 83 (1963), which requires the State to disclose to the defendant

exculpatory evidence, is founded on the constitutional requirement of a fair trial, However,
Brady is not a rule of discovery. As the Supreme Court held in Weatherford v. Bursy, 429
U.S. 545, 559, 97 S. Ct. 837, 846 (1977):

There is no general constitutional right to discovery in a criminal case, and Brady did
not create one... ‘the Due Process Clause has little to say regarding the amount of
discovery which the parties must be afforded....” Wardius v. Oregon, 412 U.S. 470, 474,
93 8. Ct. 2208, 2212, 37 L.Ed.2d 82 (1973).

In addition, Brady does not require the State to conduct trial preparation and

investigation on behalf of the defense. The obligation is to produce exculpatory information
which the defense would not be able to obtain itself through an ordinary exercise of diligence.

While defense attorneys routinely claim they need to be provided the
information in order to conduct the investigation to determine if there is any exculpatory
information, that is simply not the law. In the Ninth Circuit, the obligation for the prosecution
to examine information is triggered by a defense request with no requirement that the defense
make a showing that the information is likely to contain helpful information. United States v.

Henthom, 931 F.2d 29, 31 (9" Cir. 1990) (holding that the “government is incorrect in its

assertion it is the defendant’s burden to make an initial showing of materiality,” rather the
“obligation to examine the files arises by virtue of making a demand for their production”);

United States v. Santiago, 46 F.3d 885, 895 (9™ Cir. 1995) (“[u]nder Henthorn, the government

has a duty, upon defendant’s request for production, to inspect for material information' the

personnel records of federal law enforcement officers who will testify at trial, regardless of

4
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whether the defense has made a showing of materiality”) accord Sonner v. State, 112 Nev.

1328, 930 P.2d 707 (1996)(requiring materiality before a review of a police officer’s personnel
file.).

B. THE STATE MAKES THE DETERMINATION AT ITS OWN PERIL IF IT
WILL DISCLOSE THE INFORMATION, NOT THE DEFENSE OR THE COURT

This, of course, does not mean that files are produced for the defense. Henthorn
explains that following that examination, “the files need not be furnished to the defendant or
the court unless they contain information that is or may be material to the defendant’s case.”
Id. Thus, the only time disclosure is required is if the State finds information that qualifies as
Brady material. If the prosecutor is unsure, the information should be provided to the court

for review. As the court explained:

We stated that the government must ‘disclose information favorable to the
defense that meets the appropriate standard of materiality . . . . If the prosecution
is uncertain about the materiality of information within its possession, it may
submit the information to the trial court for an in camera inspection and
evaluation. . . .> As we noted in Cadet, the government has a duty to examine
personnel files upon a defendant’s request for their production.

Id. at 30-31 (internal citation omitted). Despite this procedure, Defendant’s routinely request
the Court to order production of information to them, or to the Court. It is not the Court’s
responsibility under the Constitution. It is the prosecution’s responsibility.

Moreover, Brady and its progeny are remedics post trial for the prosecution’s
failure to perform its responsibility. Brady does not support the defense’s request to conduct
an investigation independent of the prosecution, or to ensure the prosecution completes its
duty.

III. TIMING OF DISCLOSURES
A. TRUE BRADY MATERIAL

Traditionally, Brady material is information which indicates that Defendant did

not commit the crime, or his sentence should be less based upon culpability. The State’s duty

under Brady is ongoing. When reviewing cases on appeal, however, courts rule on allegations

5
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| 39,52, 107 8. Ct. 989, 999 (1987). Instead, the right to confrontation is a trial right, “designed

of tardy Brady disclosures based on the facts surrounding the disclosure and if the alleged
Brady information was used in the trial. The Ninth Circuit has recognized that “Brady does
not necessarily require that the prosecution turn over exculpatory material before trial. To
escape the Brady sanction, disclosure ‘must be made at a time when [the] disclosure would be
of value to the accused.”” United States v. Gordon, 844 F.2d 1397, 1403 (9% Cir, 1988). With
this precedent, the Ninth Circuit has typically found no prejudice when alleged Brady

information was disclosed at some point before trial. Notwithstanding, whenever the State is
in possession of true Brady material, it is the practice of the undersigned to immediately turn
over such information.
B. IMPEACHMENT MATERIAL

From Brady, the Court, through a line of cases related to the credibility of
testifying witnesses, established rules and requirements for impeachment material, or Giglio
material. The right to impeach witnesses is based on the Confrontation Clause of the
constitution. The United States Supreme Court has held that the Confrontation Clause is not

“a constitutionally compelled right of pretrial discovery.” Pennsylvania v. Ritchie, 480 U.S.

to prevent improper restrictions on the types of questions that defense counsel may ask during
cross-examination.” It “does not include the power to require the pretrial disclosure of any
and all information that might be useful in contradicting unfavorable testimony.” It guarantees
the opportunity for effective cross-examination, “not cross-examination that is effective in
whatever way, and to whatever extent the defense might wish.” Id. at 53, 107 S. Ct. 999, citing
Delaware v. Fensterer, 474 U.S. 15, 20, 106 S. Ct. 292, 294 (1985).

Almost universally, courts have held that there is no Giglio obligation if the
witness does not testify.! See United States v. Green, 178 F.3d 1099, 1109 (10* Cir. 1999)

(holding that Giglio did not apply when the government “did not ever call” its confidential
informant as a witness); United States v. Mullins, 22 F.3d 1365, 1372 (6" Cir, 1994) (finding

“no authority that the government must disclose promises of immunity made to individuals

! The exception to this rule is where the witness will not testify, but the witness® hearsay statement will be admitted, then
the witness’ credibility may be in issue. See United States v. Jackson, 345 F.3d 59, 70-71 (2nd Cir. 2003).

6
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the government does not have testify at trial,” and holding that a grant of immunity could not
be *’favorable to the accused’ as impeachment evidence because the government did not call

[the witness] and, thus, there was no one to impeach”); see also United States v. Pena, 949

F.2d 751, 758-59 (5™ Cir. 1991) (impeachment evidence regarding a non-testifying witness is

an insufficient basis upon which to grant a new trial); United States v. Storey, 956 F. Supp.

934,942 (D. Kan. 1997) (holding that while impeachment evidence falls within the Brady rule,
“[sJuch evidence as it pertains to an informant, however is only discoverable if the informant

testifies”); Kowalczyk v. United States, 936 F. Supp. 1127, 1149 (E.D.N.Y. 1996) (holding

that “[t]he Government was not obligated to produce the Janis arrest record, assuming the
prosecution was in possession of such information, as Janis was not a witness at trial”); United

States v. Hill, 799 F. Supp. 86, 90 (D. Kan. 1992), (denying defense request for any

information which could be used to i'mpeach non-witnesses); United States v. Villareal, 752

F. Supp. 851, 853 (N.D. III. 1991) (holding that “[a]s for statements by government witnesses

that qualify as impeachment materials, the government is under no obligation to disclose this
information before trial,” and that “the government is under no obligation at any time to

provide impeachment evidence for non-witnesses™); United States v. Coggs, 752 F. Supp. 848,

849, (N.D. Ill. 1990) (holding that the government is not required to produce impeachment
evidence impacting non-witnesses, reasoning that “[r]equiring that the government provide
impeachment evidence for non-witnesses will not further the interest sought to be served by
Giglio-allowing for a meaningful determination of witness credibility”). Finally, evidence of

impeachment of a witness need not be disclosed until the witness testifies. United States v.

Rinn, 586 F.2d 113 (9" Cir. 1978) (“[S]ince information concerning “favors or deals” merely
goes to the credibility of the witness, it need not be disclosed prior to the witness
testifying,”), Thus, unless the witness is going to testify, there is no basis to disclose any
impeachment material.

i

i

i
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IV. THE STATE’'S RESPONSES TO DEFENDANT’S REQUESTS IN THE
INSTANT MATTER

1. Information concerning any expectation of any benefit of any kind to be received,
or already received, by any witness presented by the State

Pursuant to Brady v. Maryland, 373 U.S. 83 (1963), the State is obligated to disclose to

the defendant “evidence favorable to an accused...where the evidence is material either to
guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.” 373 U.S.
at 87. This includes any evidence that would indicate that a witness is biased in favor of the
prosecution because of promises, rewards or inducements made to the witness by the State or

its investigative agents, whether explicit or implicit. See Giglio v. United States, 405 U.S. 150

(1972) (holding that an Assistant United States Attorney’s promise to a witness that he would
not be prosecuted if he testified for the prosecution is relevant to the witness’s credibility and

should have been disclosed to the defendant); United States v. Bagley, 473 U.S. 667, 683-84

(1985) (wherein the Court used the terms “promises of reward” and “inducements” to refer to

a prosecutor’s disclosure obligation under Giglio); Jimenez v. State, 112 Nev. 610, 622, 918
P.2d 687, 695 (1996) (*““it is equally clear that facts which imply an agreement would also bear

on [a witness’s] credibility arid would have to be disclosed.”” (quoting United States v. Shaffer,
789 F.2d 682, 688 (9th Cir. 1986)).

Further, NRS 50.225(1)(a) entitles witnesses “attending the courts of this State in any
criminal case... in obedience to a subpoena... [t]o be paid a fee of $25 for each day’s
attendance, including Sundays and holidays.” Witnesses are also entitled to “mileage
reimbursement,” NRS 50.225(1)(b) and a per diem allowance, NRS 50.225(2). Additionally,
witnesses residing outside the jurisdiction of the Court are “entitled to reimbursement for the
actual and necessary expenses for going to and returning from the place where the court is
held.” NRS 50.225(3). The State is not aware of any compensation outside of the statutory
witness fees in this case.

1
1
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2. That the State en§age in due diligence in order to adequately comply with NRS
50.095 and disclosure of felony conviction within the last 10 years, including but not
limited to any material and/or information in the State’s possession which relates to
specific instances of misconduct of any State witness from which it could be inferred that
the person is untruthful and which may be or may lead to admissible evidence

This is not a specific request. The State acknowledges that under NRS 50.095, evidence
that a witness has been convicted of a crime (if it is punishable by more than one year) is
admissible to impeach the credibility of that witness. Evidence of the conviction may be
admissible if a period of ten years has not passed from the date of release of the witness from
confinement or the expiration of the period of his parole, probation or sentence, whichever is
the later date. See NRS 50.095(1)(2). Nonetheless, that statute does not make admissible a
witness’ prior arrests that did not result in a conviction or an arrest and conviction of a crime
that is merely a misdemeanor, or their juvenile record.

Nevada case law and NRS 50.085(3) also permit questioning of a witness in relation to
arrests/convictions for crimes not amounting to felonies which bear on the honesty or
truthfulness of a witness. See Butler v. State, 120 Nev, 879, 890-91, 102 P.3d 71 (2004)(*This
court has held that NRS 50.085(3) permits impeaching a witness on cross-examination with
questions about specific acts as long as the impeachment pertains to truthfulness or
untruthfulness...[but] if the witness denies a specific act on cross-examination, the State may
not introduce extrinsic evidence to the contrary.”) However, no statute or case law in the
jurisdiction permits unlimited questioning of a witness in regard to his/her criminal
background beyond that permitted by NRS 50.095 and 50.085(3). Furthermore, records
pertaining to juveniles are sealed and not discoverable.

In light of the above-cited legal authority, in the event that the State learns that one of
its testifying witnesses has a felony conviction or an arrest/conviction for a crime bearing on
honesty or truthfulness, such evidence will be disclosed. The State objects to Defendant’s
requests for information which extends beyond the ambit of the State’s burden as outlined by
case law and statute. Should the State learn of any criminal proceeding that may bear on bias,
interest and motive, that fact will also be disclosed.

I
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3. Any material and/or information in the State’s possession from which it could be
inferred that any person whom the State calls as a witness at trial has a reputation for
untruthfulness or for shifting his own guilt upon other persans which would either be
admissible or aid in the discovery of evidence which would be admissible

Same response as Section 2.

4. Any materials and/or information of any nature whatsoever, tangible or
intangible, recorded or unrecorded, in the State’s possession, custody or control or the
existence of which is either known or through the exercise of due diligence may become
known to the State, which would tend to exculpate Defendant of the State’s charges,
might mitigate the punishment should he be convicted, or would be or may lead to
information which would tend to impeach or affect the eredibility of a witness anticipated
to be presented by the State

The State objects to this request as being vague, overbroad, and compound.
Additionally, portions of the request fall outside the scope of the State’s obligations under
NRS 174.235, as well as Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United States,
405 U.S. 150 (1972). To the extent that the request and its multiple subparts fall within the

State’s obligations under 174.235, Brady and Giglio, they are not specific requests.
NRS 174.235 provides: '

1. Except as otherwise provided in NRS 174.233 to 174.295, inclusive, at the
request of a defendant, the prosecuting attorney shall permit the defendant to
inspect and to copy or photograph any:

(a) Written or recorded statements or confessions made by the
defendant, or any written or recorded statements made by a witness the
prosecuting attorney intends to call during the case in chief of the State, or copies
thereof, within the possession, custody or control of the State, the existence of
which is known, or by the exercise of due diligence may become known, to the
prosecuting attorney;

(b) Results or reports of physical or mental examinations, scientific tests or
scientific experimenis made in connection with the particular case, or copies
thereof, within the possession, custody or control of the State, the existence of
which is known, or by the exercise of due diligence may become known, to the
prosecuting attorney; and

(c) Books, papers, documents, tangible objects, or copies thereof, which the
prosecuting attorney intends to introduce during the case in chief of the State
and which are within the possession, custody or control of the State, the
existence of which is known, or by the exercise of due diligence may become
known, to the prosecuting attorney.

2. The defendant is not entitled, pursuant to the provisions of this section,
to the discovery or inspection of:

"

10
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(alz An internal report, document or memorandum that is prepared by or on
behalf of the ]irosecuting attorney in connection with the investigation or
prosecution of the case,

(b) A statement, report, book, paper, document, tangible object or any other
type of item or information that is privileged or protected from disclosure or
inspection pursuant to the Constitution or laws of this state or the Constitution
of the United States.

3. The provisions of this section are not intended to affect any obligation
placed upon the prosecuting attorney by the Constitution of this state or the
dCofpst(litutlon of the United States to disclose exculpatory evidence to the

elendant.

(Emphasis added).
Brady places upon the State an obligation to produce exculpatory evidence. Giglio requires

. that the State disclose certain impeaching material as well.

In other words, even in the absence of a motion the State is obligated to turn over the
information requested that falls within the State’s obligations under 174.235, Brady and
Giglio. For example, non-exculpatory oral statements are not covered by the statutes or Brady

| and its progeny. Defendant has made many requests within the instant request without

providing any indication that the defense has performed any investigation or discovered that

the material actually exists and the State has failed to turn it over, The State asks that this

request be clarified by the defense to address what specific discovery Defendant believes he

is missing. In the absence of such a clarification the State asks that the request be denied as it

fails to state a specific request.
5. Any written minutes or records of testimony, summaries of the substance of any
oral statements, or any materials and/or information whatsoever relating to any alleged

accomplice who either testified or otherwise made statements or created informafion
which would be exculpatory as to Defendant

Same as response to Section 4.

6.  Any information concerning an arrest of any other individual for the charged
crime and any information suggesting a possible suspect other than the Defendant

This is not a specific request. The State is not aware of any such information. If the
defense has additional information regarding specific items the State possesses and refuses to

turn over, the State requests that the defense provide these details to the State.

11
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7. Disclosure of any and all statements in the instant case made by any State witness
that the State anticipates calling, or by the Defendant, including any inconsistent
statements of any named witnesses.

While the State usually voluntarily provides all written or recorded statements of
witnesses, except those protected as confidential, the State’s decision to over include discovery
does not expand the nature.of those items subject to mandatory disclosure by court order based
upon statutory or constitutional authority. The State objects to this request as being vague,
overbroad, and compound. Additionally, portions of the request fall outside the scope of the
State’s obligations under NRS 174.235, as well as Brady v. Maryland, 373 U.S. 83 (1963)

and Giglio v. United States, 405 U.S, 150 (1972). To the extent that the request and its multiple

subparts fall within the State’s obligations under 174.235, Brady and Giglio, they are not
specific requests.
NRS 174.235 provides:

1. Except as otherwise LErovided in NRS 174,233 to 174.295, inclusive, at the
request o? a defendant, the prosecuting attorney shall permit the defendant to
inspect and to copy or photograph any:

(a) Written or recorded statements or confessions made by the defendant, or
any written or recorded statements made by a witness the prosecutin
attorney intends to call during the case in chief of the State, or copies thereof,
within tKe possession, custody or control of the State, the existence of which is
known, or by the exercise of due diligence may become known, to the
prosecuting attorney;

(b) Results or reports of physical or mental examinations, scientific tests or
scientific experiments made in connection with the particular case, or copies
thereof, within the possession, custody or control of the State, the existence of
which is known, or by the exercise of due diligence may become known, to the
prosecuting attorney; and .

(¢) Books, papers, documents, tangible objects, or copies thereof, which the
prosecuting attorney intends to introduce during the case in chief of the State
and which are within the possession, custody or control of the State, the
existence of which is known, or by the exercise of due diligence may become
known, to the prosecuting attorney.

2. The defendant is not entitled, pursuant to the provisions of this section,
to the discovery or inspection of:

(atl An internal report, document or memorandum that is prepared by or on
behalf of the prosecuting attorney in connection with the investigation or
prosecution of the case.

i

12

WR20162016F\0504N 16F05049-RSPN-(HARVEY__ ALFRED)-001.DOCX




—

T N T N N S T R S T T R e S U
o I A L A W RN = W 0o - W AW N - O

= I - TV, T O % B

(b) A statement, report, book, paper, document, tangible object or any other
type of item or information that is privileged or protected from disclosure or
mspection pursuant to the Constitution or laws of this state or the Constitution
of the United States.

3. The provisions of this section are not intended to affect any obligation
placed upon the prosecuting attorney by the Constitution of this state or the
Constitution of the United States to disclose exculpatory evidence to the
defendant.

(Emphasis added).

Brady places upon the State an obligation to produce exculpatory evidence. Giglio
requires that the State disclose certain impeaching material as well,

In other words, even in the absence of a motion the State is obligated to turn over the
information requested that falls within the State’s obligations under 174.235, Brady and
Giglio. Defendant has made many sub-requests within the instant request without providing
any indication that the defense has performed any investigation or discovered that the material
actually exists and the State has failed to turn it over. The State asks that this request be
clarified by the defense to address what specific discovery Defendant believes he is missing.
In the absence of such a clarification the State asks that the request be denied as it fails to state |

a specific request.
Giglio, governs what impeachment the State must provide. The State asks the Court to

hold it to that constitutional standard. Defendant’s request is worded in an overbroad manner
to encompass immaterial statements about which the State has no knowledge.

Defendant’s instant request has no bounds and no limits as to materiality nor whether
or not the witness will testify. The State will comply with NRS 174.235 and has provided
“any written or recorded statements made by a witness the prosecuting attorney intends to call
during the case in chief of the State, or copies thereof, within the possession, custody or control
of the State, the existence of which is known, or by the exercise of due diligence may become
known, to the prosecuting attorney.” Further, Brady does not impose upon the State an

obligation “to disclose evidence which is available to the defendant from other sources,

including diligent investigation by the defense.” Steese v. State, 114 Nev. 479, 495, 960 P.2d

321, 331 (1998). The defense is capable of conducting its own pretrial conferences with

13
W:2016\201 6FO50\49\ 6F05049-RSPN-HARVEY__ALFRED)-001.DOCX

55




V=T R B, N S G T T & R

[T o T o RN o I v S N S T P R b R T e o e e B e
0o ~1 O W b W N = OO0 N Yl WY e O

witnesses, where the defense can inquire as to any change to the witnesses’ expected testimony

that differs from the statements given to police, This request should be denied.

8. Agy and all other materials required to be disclosed by the United States and
Nevada Constitutions and the Nevada Revised Statutes.

This is not a specific request. The defense does not need a court order for the State to
comply with its discovery obligation — the State is already held to this standard and there are
sanctions in place for non-compliance. This request is overbroad, unnecessary, and certainly

not “specific.”

9. y 1}ny and all 911 or 311 calls, CAD and Event Search reports related to the subject
incident, !

The State has no objection to this request. The State has subpoenaed these documents
and will provide them to defense counsel once they are received. -
10.  Any and all police reports generated related to the subject incident.

The State has no objection to this request. The State has subpoenaed these documents

and will provide them to defense counsel once they are received. .

11.  Any and all radio traffic with MPD dispatch and/or car-to-car radio traffic and/or
police car video surveillance related to the subject incident.

The State is not in possession of the requested information, and there has been no
showing by the defense of the materiality of this information, Moreover, LVMPD does not
have “police car video surveillance” to the State’s knowledge. If the defense would like the
requested information, they should subpoena the records themselves.

12,  Any and all photographs taken related to this incident.

Defense requests all photographs taken in this case. To obtain these, the defense needs
to issue a subpoena to the Las Vegas Metropolitan Police Department and the Clark County
Medical Examiners Office. The State is not obligated to obtain these items for the defense.
Pursuant to NRS 174.235(1)(c), the State is only obligated to provide to the defense, those
photographs which it will seek to admit during its case in chief. Because this request exceeds

the réqtiircmcnts of NRS 174.235, the State objects.

14
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13, Any and all requests and/or results of physical or biological evidence.
Defendant’s request is overbroad. NRS 174.235 (1) (b) provides for discovery of
scientific data. It requires the State to allow the defense to inspect and copy results of physical
or mental examinations, scientific experiments made in conjunction with the case in the
custody or control of the State or which could become known to the State by an exercise in
due diligence. The State asks the Court to adhere to the statute and order the State to comply

with the law as provided by statute rather than Defendant’s overbroad request.

14, 4 Any and all video surveillance from TJ Maxx on March 30, 2016 concerning this
incident.

The State has no objection to this request. The State has subpoenaed the surveillance
and will provide them to defense counsel once it is received.

15. Names and last known address of any and all percipient witnesses known to the
State or to law enforcement. This includes the names of any juvenile witnesses in the
instant case,

The State objects to this request. NRS 174.234 provides the law regarding notice of
witnesses. It provides that both sides must disclose witness names and addresses they intend
to call in their case-in-chief not less than 5 judicial days before trial. See NRS 174.234 (1) (a)
(2). The State intends to comply with NRS 174.234. The State is under no obligation to provide
any information regarding witnesses, even percipient witnesses, that it has no intention of

calling at trial.
CONCLUSION

Pursuant to NRS 174.234 and NRS 174,245, the State specifically requests that the

defense honor their reciprocal discovery obligations and provide contact information for any
witnesses they intend to call, as well as copies of any and all discovery they intend to utilize
and/or intend to admit in the defense of Defendant. The State further requests that tlie defense
provide access to of those portions of the defense file that are related to the defense of
Defendant for copying and inspection consistent with NRS 174,245,

i

i
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Based upon the foregoing, this Honorable Court should GRANT in part and DENY in
part Defendant’s Motion to Compel Discovery, and GRANT the State’s limited request for
discovery.

DATED this 1st day of June, 2016.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #1565

eput 1strb§tw Attgrriey
/ 4 Bar #013

CERTIFICATE OF SERVICE BY ELECTRONIC MAIL

I hereby certify that service of State’s Response To Defendant’s Motion To Compel
Discovery, was made this 1st day of June, 2016, by electronic filing to:

JASMIN SPELLS, Deputy Public Defender
TO: lillyjd@ClarkCountyNV .gov

BY: C’D

C. Cintola
Employee of the District Attorney’'s Office

BS/ce/L3
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Electronically Filed
06/10/2016 09:16:30 AM

NOTC . H«M«-—-
STEVEN B. WOLFSON e ¥
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

BRYAN SCHWARTZ

Depu? District Attorney

Nevada Bar #013244

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

~VS- CASE NO: C-16-314260-1

ALFRED C. HARVEY, .
47013008 DEPTNO: XXIII

Defendant.

NOTICE OF INTENT TO SEEK PUNISHMENT AS
A HABITUAL CRIMINAL

TO: ALFRED C. HARVEY, Defendant; and

TO: JASMIN SPELLS, DEPUTY PUBLIC DEFENDER, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS
207.010, the STATE OF NEVADA will seek punishment of Defendant ALFRED C.
HARVEY, as a habitual criminal in the event of a felony conviction in the above-entitled
action,

That in the event of a felony conviction in the above-entitled action, the STATE OF
NEVADA will ask the court to sentence Defendant ALFRED C. HARVEY as a habitulall
criminal based upon the following felony convictions, to-wit:

1. That in 2000, the Defendant was convicted in the State of California, for

the crime of Appropriate Lost Property (felony).
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2. That in 2001, the Defendant was convicted in the State of California, for
the crime of Evade Police Officer (felony).

3. That in 2004, the Defendant was convicted in the State of California, for
the crime of Grand Theft from Person (felony).

4, That in 2004, the Defendant was convicted in the State of California, for
the crime of Receive Stolen Property (felony).

5. That in 2006, the Defendant was convicted in the State of California, for
the crime of Receive Stolen Property (felony).

6. That in 2007, the Defendant was convicted in the State of California, for
the crime of Evade Police Officer (felony).

7. That in 2012, the Defendant was convicted in the State of California, for
the crime of Evade Police Officer (felony).

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bas #001565

BY

Deppfy District Att
Nevada Bar #013244

2
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CERTIFICATE OF SERVICE BY ELECTRONIC MAIL
I hereby certify that service of Notice Of Intent To Seek Punishment As A Habitual
Criminal, was made this 10th day of June, 2016, by electronic filing to:

JASMIN SPELLS, Deputy Public Defender
TO: lillyjd@ClarkCountyNV.gov

BY: QC 7

C. Cntola
Employee of the District Attorney's Office

cc/L3
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Nevada Bar #001565

Electronically Filed
06/13/2016 11:22:40 AM

NWEW . W
STEVEN B. WOLFSON v
Clark County District Attorney CLERK OF THE COURT

BRYAN SCHWARTZ

Deputy District Attorney
Nevada Bar #013244

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

-V§- CASE NO: C-16-314260-1
ALFRED C, HARVEY, DEPT NO: XXII
#7013098

Defendant.

NOTICE OF WITNESSES
[NRS 174.234(1)(a)]

TO: ALFRED C, HARVEY, Defendant; and

TO: JASMIN SPELLS, DEPUTY PUBLIC DEFENDER, Counsel of Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

NEVADA intends to call the following witnesses in its case in chief:

NAME ' ADDRESS

CUSTODIAN OF RECORDS  Clark County Detention Center,
OR DESIGNEE 330 S. Casino Center Blvd., Las Vegas, NV

CUSTODIAN OF RECORDS  LVMPD Communications
OR DESIGNEE

CUSTODIAN OF RECORDS  LVMPD Dispatch
OR DESIGNEE

I

W:201 622016F\0504\16F05049-NWEW-(HARVEY__ALFRED)-001.DOCX

62



W o 1 O tn B W) e

| S T N T (N L N L L T e e N T S T S S GG GO
0 1 A L B W N e O DO 0 N Y N R W N - o

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

APPEL, ERROL
BILYEU, R.
BRAMBLE, SHAWN
HEINDEL, E.
HUMPHERYS, T.
LOPEZ-ROSENDE, F.
MUNOZ, JULIAN
NELSON, R.
RESBERG, E.
RUMERY, F.
VELASQUEZ, A.
WATTS, JOSEPH OR DESIGNEE
WILLSON, W.

i

i

i

/"

/"

I

"

LVMPD Records, 400 S. Martin Luther King Blvd..,
Las Vegas, NV

LVMPD Project Management & Video Bureau
Arizona DMV

TJ Maxx, 4640 W, Sahara Ave., Las Vegas, NV

C/0 Clark County District Attorney’s Office
LVMPD P#7524

TJ Maxx, 4640 W. Sahara Ave., Las Vegas, NV
LVMPD P#5606 -

LVMPD P#14084

LVMPD P#8864

C/O Clark County District Attorney’s Office
LVMPD P#14002 ‘

LVMPD P#10007

LVMPD P#5817

LVMPD P#8444

Clark County District Attorney’s Office-Investigator
LVMPD P#5274

2
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These witnesses are in addition to those witnesses endorsed on the Information or
Indictment and any other witness for which a separate Notice of Witnesses and/or Expert

Witnesses has been filed.

STEVEN B. WOLFSON
DISTRICT ATTORNEY
Nevada Bar #00156

Aepu
Neva(?z,l Bar #013244

CERTIFICATE OF SERVICE BY ELECTRONIC MAIL
[ hereby certify that service of Notice of Witnesses, was made this 13th day of June,
2016, by electronic filing to:

JASMIN SPELLS, Deputy Public Defender
TO: lillyjd@ClarkCountyNV.gov

2 e

C. Cintola
Employee of the District Attorney's Office

cc/L3
3
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Electronicaily Filed

06/14/2016 03:56:47 PM

NOTC % i-z%w:w—

PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

JASMIN D. SPELLS, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO. 11635

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

Facsimile: (702) 455-5112
Lillyjd@clarkcountynv.gov

Attorneys for Defendant

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASE NO. C-16-314260-1

V. DEPT. NO. XXTII
ALFRED C. HARVEY,

Defendant,

N’ S’ N e e e N S N

DEFENDANT’S NOTICE OF WITNESSES, PURSUANT TO NRS 174.234

TO: CLARK COUNTY DISTRICT ATTORNEY:
You, and each of you, will please take notice that the Defendant, ALFRED C.

HARVEY, intends to call the following witness in his case in chief:

NAME ADDRESS

Doug S Henke, Investigator or Designee ~ Clark County Public Defender’s Office
Harvey, Tara 3955 Swenson #170 LVN, 89119

The Defendant reserves the right to call any and all witnesses identified by any other party to

' this action,

DATED this 14™ day of June, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:_/s/ Jasmin Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender
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CERTIFICATE OF ELECTRONIC SERVICE
I hereby certify that service of the above and forgoing NOTICE was served via

electronic e-filing to the Clark County District Attorney’s Office at motions @clarkcountyda.com on

this 14th day of June, 2016.

By: /s/ Erin Prisbrey
An employee of the
Clark County Public Defender’s Office

Case Name: Alfred C. Harvey
Case No.: C-16-314260-1
Dept. No.: District Court, Department XXIII
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PHILIP J. KOHN, PUBLIC DEFENDER (&'ﬂ té E

NEVADA BAR NOQ. 0556

JASMIN D. SPELLS, DEPUTY PUBLIC DEFENDER CLERIOF THE COURT
NEVADA BAR NO. 11635

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

Facsimile: (702) 455-5112

Lillyjd@clarkcountynv.gov

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
)
Plaintiff, ) CASE NO. C-16-314260-1
)
v. ) DEPT. NO. XXIII
)
ALFRED C. HARVEY, )
) DATE: October 31, 2016
Defendant, % TIME: 9:30 a.m.

MOTION TO DISMISS, OR IN THE ALTERNATIVE, FOR A CURATIVE JURY
INSTRUCTION ON THE STATE'S FAILURE TO GATHER OR PRESERVE MATERIAL
EVIDENCE

COMES NOW, the Defendant, ALFRED C. HARVEY, by and through JASMIN
D: SPELLS, Deputy Public Defender and hereby dismiss the charges against Alfred Harvey for the
State’s failure to gather and preserve material evidence, or in the alternative, for a jury instruction
that the evidence not gathered or preserved would have been favorable to the Defendant.
This Motion is made and based upon all the papers and pleadings on file herein, the
attached Declaration of Counsel, and oral argument at the time set for hearing this Motion.
DATED this 19™ day of October, 2016.
PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:__/s/ Jasmin Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender
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DECLARATION

JASMIN D. SPELLS makes the following declaration:
1. I am an attorney duly licensed to practice law in the State of Nevada; I am a
Deputy Public Defender for the Clark County Public Defender’s Office appointed to represent
Defendant Alfred C. Harvey in the present matter,
2. I am more than 18 years of age and am competent to testify as to the matters
stated herein. 1 am familiar with the procedural history of the case and the substantive
allegations made by The State of Nevada. I also have personal knowledge of the facts

stated herein or I have been informed of these facts and believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct. (NRS
53.045).
EXECUTED this 19™ day of October, 2016.

/s/ Jasmin Spells
JASMIN D. SPELLS
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MEMORANDUM OF POINTS AND AUTHORITES
STATEMENT OF RELEVANT FACTS

Mr. Harvey, the Defendant in the instant case is charged by way of Information with one
count of Robbery with use of a Deadly Weapon, to wit a knife. The Honorable Judge Saragosa
held a preliminary hearing on April 18, 2016. At the preliminary hearing, the State called one
witness, Mr. Julian Munoz.

Mr. Munoz testified that on March 30, 2016, he came into contact with Mr. Harvey outside
a TJ Maxx store. [Preliminary Hearing Transcript, (April 18, 2016) (attached hereto as Exhibit A)
“PHT” pp. 5, 7]. Mr. Munoz stated that he saw Mr. Harvey take items from the store without
paying. PHT pp. 6-7. When Mr. Munoz confronted Mr. Harvey outside, he states that Mr. Harvey
pulled a knife out of his left pocket and held it over his head. PHT p. 8. Mr. Munoz further testified
that Mr. Harvey left the store in a white U-haul van. 7d.

Per the police report, officers were given plate information for said U-haul truck. See
Declaration of Arrest, attached hereto as Exhibit B. A LVMPD air unit located this van and
corducted a stop. Id. Mr. Harvey was taken into custody. Id. Officers conducted an inventory
search of the van. Id. There is no reference to a knife or any weapons being found or impounded.
See both B: Declaration of Arrest and Exhibit C: Impound Report (attached hereto).

In investigating the instant case, the Defense reached out to the security officers at TJ
Maxx. It is the defense’s belief that the officer(s) took video surveillance and/or photographs of the
alleged perpetrator on the day in question. The officers involved in this case did impound store
video surveillance from TJ Maxx but did not impound any photographs or video from the security
officer(s)’s phone. See Exhibit C. Upon inquiring with the State, the defense was informed that no
additional videos exist. Upon information and belief, the defense contends that these photographs
and/or video have been deleted and are no longer available,

Mr. Harvey has entered a plea of not guilty and this case is currently set for trial on
November 7, 2016.

"
i
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LEGAL ARGUMENT
THE OFFICERS FAILED TO COLLECT MATERIAL EVIDENCE IN THIS CASE.
The Nevada Supreme Court has adopted a two-part test.for analyzing the failure to gather
evidence. “The first part requires that the defense show that the evidence was ‘material’ meaning

that there is a reasonable probability that, had the evidence been available to the defense, the result

of the proceedings would have been different.” Daniels v. State, 114 Nev. 261, 267, 956 P.2d 111,
115 (1998). The second part of the test applies if the evidence is material. “[T]hen the court must
determine whether the failure to gather evidence was the result of mere negligence, gross
negligence, or a bad faith attempt to prejudice the defendant’s case.” Id.

A. The Evidence Is Clearly Material.

Robbery requires that one’s actions be forceful, violent or place a person in fear of injury.
Any evidence that would tend to show the existence or non-existence of this required element is
material to the case. Moreover, Mr, Harvey is chérged with Robbery with a Deadly Weapon, to wit
a knife. Thus, any evidence having the ability to show the presence or absence of a knife or any
other weapon is fundamentally material.

In Daniels, the Las Vegas Metropolitan Police Department and University Medical Center
were accused of failing to collect blood evidence, which may or may not have proved that Daniels
was under the influence of PCP during a robbery/murder. After adopting the two-prong test
described above, the Court proceeded to find that whether or not the blood evidence could have
prevented Daniels’ conviction was pure speculation. Daniels was arrested 6 hours after the alleged
ingestion of PCP and Daniels’ expert testified that PCP can only be detected in the blood for a
“few” hours. If the blood evidence did indicate the presence of PCP, it would be mere speculation
that Daniels had ingested it before the shooting.

By contrast, the issues in this case are: (1) Whether Mr. Harvey is the individual who
committed the alleged offense, (2) If Mr. Harvey is the actual perpetrator, whether Mr. Harvey
used any force, violence, or fear of injury to the security officer(s) and (3) if numbers 2 and 3 are
met, whether Mr. Harvey had a weapon. Surely there can be no doubt that videotape evidence of

the alleged incident would have proven beyond doubt whether Mr. Harvey committed the offense;
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whether or not the actions constitute robbery and whether or not there was a weapon present.
Additionally, photographs could also prove beyond a reasonable doubt whether Mr. Harvey was
the actual perpetrator. It is also possible that photographs could depict the presence of a knife or
weapon if it existed and the demeanor of the individual. It is clear that having the video and/or
photograph evidence at trial could lead to a different result than not having it.' Therefore, both the
video and photographs at issue are undeniably material to this case.

B. Defendant’s Remedyv: The Failure to Collect the Videotape and/or

Photographs Was Done in Bad Faith, or At a Minimum Gross Negligence.

“When mere negligence is involved, no sanctions are imposed, but the defendant can still

examine the prosecution’s witnesses about the investigative deficiencies.” Daniels, 114 Nev. at

267; citing State v. Ware, 881 P.2d 679, 685-86 (N.M. 1994); United States v. Bagley. 473 U.S.

667 (1985). “When gross negligence is involved, the defense is entitled to a presumption that the
evidence would have been unfavorable to the State. Id. In cases of bad faith, we conclude that
dismissal of the charges may be an available remedy based upon an evaluation of the case as a
whole.” I1.

Bad faith is generally characterized by an intentional act, including an intentional failure to
meet an obligation or duty. Gross negligence is a lower standard than bad faith. When an officer
acts “directly contrary to standard police investigatory procedure”, the Court may find the officers
actions to be grossly negligent and “instruct the jury that it can infer that the material evidence not
gathered from the crime scene would be unfavorable to the State. State v. Ware, 881 P.2d 679,

685-86 (N.M. 1994) citing State v. McGill, 324 N.W. 2d 378, 379 (Minn. 1982). The Nevada

Supreme Court has consistently distinguished the concepts of ordinary or gross negligence from

the concepts of willful or wanton misconduct. Davies v. Butler, 95 Nev. 763, 771 (1979). “Gross

negligence is manifestly a smaller amount of watchfulness and circumspection than the
circumstances require of a prudent man. But it falls short of being such reckless disregard of

probable consequences as is equivalent to a willful and intentional wrong.” Id. quoting Hart v.

" This motion discusses the video and/or photos taken by the security officer’s on a cell phone. It is the defense’s
contention that these recordings and/or photographs were taken outside of the store and would show more than the TJ
Maxx video surveillance would, as the store video surveillance does not show any of the alleged confrontation.

5
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Kline, 61 Nev. 96, 101, 116 P.2d 672, 674 (1941). “Ordinary and gross negligence differ in degree
of inattention, while both differ in kind from willful and intentional conduct which is or ought to
be known to have a tendency to injury.” Id.

It is customary/ standard practice for officers to impound evidence that is material to the
case or has some evidentiary value. In the instant case, it is the Defendant’s contention that the
security officers took video and/or photographs of the perpetrator on the date in question. The
officers in the instant case did not impound any data from the security officer’s phones. See
Exhibit C. The officers did, however impound video surveillance from TJ Maxx. The video
surveillance illustrates what happened inside of the store, whereas video and/or photographs would
have depicted what happened outside of the store. The allegation is that the alleged robbery
occurred outside the TJ Maxx store.

The police report is void of any indication that the officers reviewed the photos and/or
video on the security officer’s phone. It is clear, that these photos and/or video were not
impounded. The photographs and video are both exculpatory to the defense. There was never a
weapon found on Mr. Harvey’s person or in the U-Haul vehicle that officers inventoried. The
video would show that there was no knife involved. Photographs could potentially show the
absence of a weapon. The photographs also have obvious evidentiary value given the error rate in
mis-identifications. Furthermore, the photographs would also show the demeanor of each party
involved. Here, the officers were careless in preserving this key piece of evidence. The defense
contends that this deliberate failure not only meets the requirements of gross negligence, but
actually amounts to bad faith.

The officers here were not novice officer(s), but were duly trained; one of the officers
having approximately 7 years experience on the date of this offense. Moreover, the fact that the
officers impounded the TJ Maxx surveillance indicates that they were trained in impound evidence
with evidentiary value. The failure this material evidence amounts to more than simple negligence.
Therefore, if this Court rejects the argument that this case should be dismissed for bad faith, then
the Court should find that gross negligence has occurred and grant the Defense a curative jury

instruction.
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CONCLUSION

For the reasons stated above, the defense requests that this Court dismiss the charges

against Mr. Harvey, or in the alternative, allow the Defense a curative jury instruction. Mr. Harvey

understands that the case may necessitate an evidentiary hearing to determine what data the

security officer(s) took with their phone and the knowledge of the police officers involved. Thus,

in the alternative, Mr. Harvey humbly requests that this Court hold an evidentiary hearing to make

such factual determinations.

DATED this 19" day of October, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:_/s/ Jasmin Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing MOTION on for hearing before the Court on the 31* day of October, 2016, at
9:30 a.m.

DATED this 19" day of October, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:_/s/ Jasmin Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing MOTION was served via

electronic e-filing to the Clark County District Attorney’s Office at maotiousi@iciarkeountyda.com

on this 19th day of October, 2016

By: /s/Kristina Bvrd
An employee of the
Clark County Public Defender’s Office
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Electronically Filed
10/21/2016 04:15:44 PM

PHILIP J. KOHN, PUBLIC DEFENDER Q%, §. S

NEVADA BAR NO. 0556
. JASMIN D. SPELLS; DEPUTY PUBLIC DEFENDER CLERK OF THE COURT

NEVADA BAR NO, 11635
PUBLIC DEFENDERS OFFICE
309.South Third Street, Suite 226

‘Las Vegas, Nevada 891 35
“Telephone: (702) 455-4685

Facsimile: (702) 455-5112

.Lillyjd@clarkcouritynv.gov

Atrorneys Jor Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
, )
Plaintiff, ) CASE NO. C-16-314260-1
)
V. ) DEPT. NO. XXIII
)
ALFRED C. HARVEY, )
) DATE: October 31, 2016
Defendant, % TIME: 9:30'a.m.

ADDENDUM TO MOTION TO DISMISS, OR IN THE ALTERNATIVE, FOR A
CURATIVE JURY INSTRUCTION ON THE STATE'S FAILURE TO GATHYR OR
PRESERVE MATERIAL EVIDENCE

COMES NOW, the Defendant, ALFRED C. HARVEY, by and through JASMIN
D. SPELLS, Deputy Pubiic Defender and hereby dismiss the.charges against Alfred Harvey for the
State’s failure to. gather and preserve material .evi'dence, or-in the alternative, fora jury instruction
that the evidence not gathered or preserved would have been favorable to the Defendant.
This Motion is made-and based upon all the papers and pleadings on. file herein, the
attached Declaration of Counsel, and oral argument at the tire set for hearing this Motion.
DATED this 21" day of Octobet, 2016.
PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: /s/Jasmin Spells
JASMIN D. SPELLS #11635
Deputy Public Defender
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DECLARATION
JASMIN D), SPELLS makes.the following declaration;
1. I am an attorney duly licensed to practice law: in the State of Nevada; ['am a
Deputy Public' Defender for the Clark County Public. Defender’s Office appointed to. represent
Defendant Alfred C. Hatvey.in the present matter;
2, I arn more than 18 years Qf'a_ge and-4m competenit to testify as to.'the.rrllattcr's.
stated herein. I am familiar with the procedural history of the case and ‘the subsfantive
-allegations made by The State of Nevada. I also-have personal knowledge of the facts

stated herein or I have been informed of these factsand believe them to be:true.

I declare under penalty of perjury that the foregoing is true and correct, (NRS
53.045),
EXECUTED this 21" day of Qctober, 2016.

/s/Jasmin Spells
JASMIN D, SPELLS
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MEMORANDUM OF POINTS AND AUTHORITES
STATEMENT OF RELEVANT FACTS

M. Hatvey, the Defendant in the instant case is charged by -way of Information with one
count of Robbery with use of a Deadly Weapon, to. wit a knife. The Honorable Judge Saragosa
held a preliminary hiearing on April 18, 2016. At the preliminary. hearing, the State called one
witness, Mr. hilian Munoz.

Mt. Munoz testified that on March 30, 2016, he came-into contact with Mr. Harvey outside
a T1 Maxx store. [Preliminary Hearing Transeript, (April 18, 2016) (attached hereto as Exhibit A)
“PHT™ pp. 5, 7]. Mr. Munoz stated that he saw Mr. Harvey take items from the store without
paying. PHT pp. 6-7. When Mr. Munoz confronted Mr. Harvey outside, he states that Mr. Harvey
pulled a khife out of his left pocket and held it over his head. PHT p: 8: Mr. Munoz further testified
that Mr. Harvey left the store ini a white U-haul van. Jd,

Per the police report, officers weie given plate information. for said U-haul truck. Seé

Declaration of Arrest, attached hereto as Exhibit B. A LVMPD air unit located this van and

conducted a stop. Id. Mr. Harvey- was taken into custody. Id. Officers condugcted an inventory,
search.of the van. Id. There is:no reference to a knife or any weapons being found or impoundc;d.
See both B: Declaration of Arrest and Exhibit.C: Impound Report.(attached hereto). .

In inivestigating the instant case, the Defénse reached out to the security officers at TJ
Maxx. It is the defense’s belief that the officer(s) took video surveillance and/or photographs of the
‘alleged perpetrator on the day. in question. The officers involved in this case did impoeund store
video surveillance from T3 Maxx but did not impound any photogtaphs or video from the security
officér(s)’s phone, See. Exhibit C. Upon ingquiring with the State, the defense was informed that no
additional videos exist. Upon information-and belief, the defense contends that these photographs-
‘and/or video have been deleted and are no longer available.

Mr. Harvey has entered a plea.of nof guilty and this case is currently set for trial.on.
November 7, 2016,
/i
W

77




'LEGAL ARGUMENT
THE.OFFICERS FAILED TO COLLECT MATERIAL EVIDENCE IN THIS CASE.
The Nevada Supreme Court: has adopted a two-pait test for analyzing the failure to gather
eviderice. “The first part requires that the defense-show that the evidence was ‘material’ meaning
that there is.a reasonable probability that, had the eviderice begn available-to the-defense, the result

of.the proceedings would have been different.”” Daniels v. State. 114 Nev. 261,267, 936 P.2d 111,

115 (1998). The second part of the test applies-if the-evidence is-material. “[Tthen the court must
determine whether the failure to gathér evidence was the result of mere negligence, gross
negligence, or a bad faith attempt to ptejudice the defendant’s case.” 1d;

A, The Evidence Is Ciearly Materizl.

Robbery requires that one’s actions be forceful, violent or place a person in fear of injury.

Any-evidence that would tend to show the existence.or non-existence of this required element is

material to the case: Moreover, Mr.. Harvey is charged with Robbery with a Deadly Weapon, to wit
a.knife. Thus, any evidence having the ability to show the presence or absence of a knife or any-
other weapon is fundamentally material.

In Daniels, the Las Vegas Metropolitan Police Department and University Medical Center

were accused of failing to collect bleod evidence, which miay or may not have proved that Daniels

“was under the influence -of PCP during a robbery/murder. After adopting the two-prong test

described above, the Court proceeded to find that whether or not the blood evidence could have
prevented Daniels” conviction was pure speculatiori. Daniels was‘arrested 6 hours after'the alleged
ingestion of PCP and Daniels” expert testiffed, that PCP can only be detected in the blood for a
“few™ hours. If'the blood evidence did indicate the presence of PCP, it would be mere speculation.
that Daniels had ingested it before the shooting.

By contrast, the issues in this case are: (1) Whether Mr., Harvey is the individual who
committed. the alleged offense; (2) If Mr. Harvey is the actual perpetrator; whether Mr. Harvey
used any force, violence, or fear of injury to the security officer(s) and (3) if numbers 2 and 3 are:
met, Whether Mr, Harvey had & weapon. Sutely there.can be no doubt that videotape evidence of

the-dlleged inciderit would have proven beyond doubt whether Mr. Harvey committed the offense:.
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whether or not ihe actions constitute robbery and whether or not. there was .a weapon present.
Additionally, photographs could also prove beyond- a reasonable doubt whether Mr. Harvey was
the actual perpetrator. It is alse possible that photographs-could depict the presence of a knife-or
weapon if it existed and the-derieancr of the individual, It is clear that having the video and/or
phetograph evidence at trial could lead to a different restilf than not having it.! Therefore, both the
video and photographs at issue:are undeniably material to this case:

B, Defendant’s Remedy: The Failure to Collect the Videotape and/or

Photographs Was Done in Bad.Raith, or At a Minimum Gross Negligence.

“When mere negligence is-involved, no sanctions ate imposed, but tlie defendant can still

‘examing the, prosecution’s withessés about the- investigative deficiencies.” Daniels, 114 Nev, at

267; citing State v. Ware, 881 P.2d 679, 685-86 (N.M.. 1994); United States v. Bagley, 473 U:S.

667 (1985). “When gross negligence is‘involved, the defense is entitled to a presumption that the
evidence would have been unfavorable to the State. I[d. In cases of bad faith, we conclude. that
dismissal of the charges may be an available remedy based upon.an evaluation of the-case as a
whole.” Id,

Bad faith is generally churacterized by an:intentional act, including an intentional failure to
tneet an obligation or duty, Gross négligence is a lower-standard than bad faith, When an officer
acts “directly contrary to standard pelice investigatory procedure”, the Court may find the officers
actions to be grossly negligent and “instruct the jury that it can infer that the material evidence not
gathered from the crime scene would be unfavorable to the State. Stdte v. Ware, 881 P.2d 679,
685-86 (N.M. 1994) citing State_v. McGill, 324 N.W. 2d 378, 379 (Minn. 1982). The Nevada
Supteme Court has consistently distinguished the concepts of oidinary or gross négligence from

the concepts of willtul-or wanton misconduct, Davies v. Butler, 95 Nev. 763, 771 (1979). “Gross

negligence is manifestly a smaller amouni of watchfulness and circumspection than the
circumstances require of a prudent man. But it falls short of being such reckless disregard of

probable consequences. as is equivalent to a willful and intentional wrong” 1d. guoting Hart_v.

! This metion discusses-the video and/or photos taken by the security officer’s on a cell phone, It.is the defense’s
contention that these recordings and/or photographs were taken outside of the store and would show more than the: T)
Maxx video. surveillance would, as the store-video surveillance does not:show any of the alleged confrontation.

5
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Kline, 61 Nev. 96, 101, 116 P.2d 672, 674 (1941). “Ordinary and gross negligence differ in degree

of inattention, while both differ in kind from willful and intentional conduct which is- or ought fo

‘beknown to have a tendeticy to injury.” Id,

It is customary/ standard practice for -officers to impeound evidence that is material to the

‘case or has some evidentiary valué, In the in§tant case; it is the Defendarit’s contention that the

security officers. took video and/ar photographs. of the psipetrator on the date in question. The
officers in the instant case did not impound any data from the security officer’s phones. See
Exhibit C; The officers did; however impound video surveillance ‘from TJ Maxx. The video
surveillance illustrates \\ghat-'happened inside of the store, whéreas video and/or photographs would
have depicted what happened outside: of the store. The allegation is that ‘the alleged robbery
occurred outside:the TJ Maxx store.

The police report is void of any indication that the officers reviewed the photos and/or
video .on the security officer’s phone. It is clear, that these photos and/or video were not
impounded, The photographs and video are both exculpatory to the defense, Thete. was-never a
weapon found on Mr. Harvey’s person or in the U-Haul vehicle that officers inventoried. The
.ideo would. show that there: was no knife involved. 'Photograph:,-: could potentially show the
absence of a weapon. The photographs-also have obvious evidentiary value given the error rate in
mis-jdentifications. Furthermore, the photographs would also show the-demeanor of each party
invoived, Here, the officers were carcless in preserving this key. piece of evidence. The defense

contends that this"deliberaté failuié not only meets the réquirements of gross negligence, but

 actually amhousts to bad faith.

The -officers hére were not novice-officer(s), but were duly trained; o of the’ officéts
having approximately 7-years experience on the date of this offense, Moreover, the fact that the
officers impounded the TJ Maxx surveillance indicafes that they were trained in impound evidence-
with evidentiary value: The failure-this material evidence amounts to more than simple negligence.
Therefore, if this Court rejects the argumerit that this case should be dismissed for bad faith, then.
the Court should find that- gross negligence has occurred and grant the Defense a curative jury

instruction.
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CONCLUSION

For the reasons stated above, the defense requests. that this Court dismiss the. charges
against Mr.. Harvey, or in the alternative, allow the Detense a curative jury instruction. Mr. Harvey

undérstands that the ‘case may necessitate an evidentiary hearing to determine what data the

security officer(s) took withi their phonie and-the knowledge of the police officers involved. Thus,

in thé alternative, Mr, Harvey umbly requests that this Court hojd.'an evidetitiary hearingto make

such factual determinations.

DATED this 21" day of October, 2016.

PHILIP J. KOHN |
CLARK COUNTY PUBLIC DEFENDER

By: /s/ Jasmin-Spells:
JASMIN D. SPELLS, #11635
Deputy: Public:Defender
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NOTICE OF MOTION

TO:  CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office. will bring the
above-and foregoing MOTION on for hearing -before the Court on‘the 31* day of October, 2016, at
9:30 a:m.

DATED this 19" day of October, 2016.

PHILIP J. KOHN -
CLARK COUNTY PUBLIC DEFENDER

By: s/ Jasmin Spells
JASMIN D. SPELLS, #11635
Deputy Public Defender:

CERTIFICATE OF ELECTRONIC SERVICE

[ hereby cettify that service of the above and forgoing MOTION was served via

electronic e-filing to thie Clark County District Attomey’s Office at motions@clarkcountyda;com

on this 19th day of Ogtober, 2016:

By: /stKristing Byrd
An employee of the
Clark €ounty Public Defender's Office
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Exhibit A

See PHT — Pages 2-24
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EXHIBIT B



~~LAS VEGAS METROPOLITAN POLICE DEPARTMENT ™

DECLARATION OF ARREST Event#:  160330.3003
"Click here to.add/edit Event# and ID# on all pages" iD. # 7013098
"PRINT"
True Name: HARVEY, ALFRED Dateof Amest._ 03-30-16 Timeof Amest 1624

OTHER CHARGES RECOMMENDED FOR CONSIDERATION:
Other Charges-

4

THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS SUBJECT TO THE PENALTY FOR PERJURY AND SAYS: That | am a
peace officer with the Las Vegas Metropolitan Police Dapartment, Clark County, Nevada, bging so employed for a period
of 6 YEARS 11 MONTHS.

That | learned the following facts: and. circumstances which:lead me to believe that the above named subject committed
{ar was- commitiing) the offense(e) of ROBBERY WDW e the location of 4840 W SAHARA, and that the offenssi(s)

occurred.at approximately 1821 holrs on the 30 day of MARGH, 2016,.in the;

[Jcounty of Clark [X]city of Las Vegas
DETALLS FOR PROBABLE GAUSE: o '
On 03-30-16; at approximately 1836 hours, | Officer R. Nelson P# 14002 wiorking @s maiked patrol unit 3U56 was
dispatched to TJ Maxx located at 4640 W Saliara reference 4 Robbeéry. Detalls stéted that.a male thregtened a waorker
with @ knifs and left with merchandise.
Upen arrival | made contact with Jullan Munoz who.works in Loss Prevention fof T Maxx. Munoz statéd that he obsarved
a black-male-adult wearing a blué}é‘res,s shirt, blue blazer, and shorts in the children's department who was later *fentified
at Alfred Hawsy.- Harvey begai) $ciecting multiple items very rapidly with no regard to'price of sizé. Harvey then entered.

he Men's department where Munoz observed him conceal two wallets among muitiple other items inside-his blazer,

Harvey then entered the fragrance deparirent-where he selectad face ¢ream and multiple other items before exiting the
store and passing all points of safe. Murioz approached Harvey and identified himeelf as Loss Prevantion.for TJ Maxx.

‘Munoz asked for the uripaid ftems back and Harvey harided him two wallets, Munioz then asked Harvey to step back

inside the store and Harvey refused. Muhoz asked again because he did nét wait to conduct business In front.of Harvey's

children. At this time. Harvey putled out &:kriife with & black handle and a blade abproximately'#inches long. Hervey held
‘the knife over his head in a‘thresiening manner and stated to Munoz " we're not doing this today". Munoz immediately feit
threatened and feared for his life sG he backed off and watched Harvey from a distance.

Munoz could still ses items concealed Harvey's blazer and observed him getting in the diivers seat ofa UHaul vari
bearing AZ tag AG55084: The van drove west through the parking lot-and north on Decatur. At this time LYMPD air unit

spotied the.van bearing AZ tag A355084 turi ggsibound Charfestan from Decatur then soutfibound.oh Vista whera Patrol

Officer T. Humphireys P#14084 located the van at 1312 Vista and took. Harvey intg custody. At 1715 hours a:Show-Us
W

Wherefore, Declarant prays that a- finding bs made. by a miagistrate that probable cause exiats 10 hold' said person for

preliminary hesring (if charges.are a felony or groes:misdemeanar) or for trial (if charges are misdemeancr),

-l

R. NELSON o

Print Declarant's Naris )

e A
v Daciaranls Signatue P

"WHBIFOSOWIR. HARVEY, ALFREEPReNA-fosie 4 of 23
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'~ LAS VEGAS METROPOLITAN POLIGE DEPARTMENR

- CONTINUATION REPORT
i Event#:  _ 160330-3003

10#: 7013098

was.conducted and Munoz identified Harvey 100 percent being the male. who stole from'the store and threatened him with
the kniife.

When Officer Humphreys took Harvey into custady, Harvey was in possession ofa silver wallet which contained two
countarfeit $100 bills along with a paper with muitib!e.cre‘dit card numbars along with piri-numbers o those cradil cards.
During inventory of the Uhaul van due to it being towed - Officer Resberg P# {0007 located multiple credit cards with
multiple-persons names [nside the' drivers side door. Officer Resberg also focated a wallet, face mask lotion; women's.
lotion and perfume all with TJ Maxx tags on them in the front of the van stuffed in between the drivers seat and console,
All TJ Maxx ltems weré impounded as evidence and the credit cards, counterfeit money and paper contalning credit card
numbers.and pins were given {o Detective Heindel P#5806 with Fraud and Forgery for further follow up.

Based on the above facts and circuimstances of Harvey stealifig items from thig T Maikx, producing a knife and ralsing it
over his head in a treatening mariner when confronited by Munoz causing Munoz toféel threatened and fear for His life,
‘Harvey was placed under arrest for Robbery with a deadly weapon and transported fo CCDC.where he was booked.

R.NELSON
Print Daclarant'a Name
/WL
Doclarant's Signature Py

16F05049X - HARVEY, ALFRED Page 5 of 23 Page 2 0f2




EXHIBIT C



LAS VEGAS MSTROPOLITAN POUCE DEPARTMENY Dala ol LVMPD. Poscossion Tine of LWMPD Fossession Ppgg;g)
PROPERTY REPORT . . i
, 0%3vle | 0D 10F_L |
Incidenl_ ;. ) ey I
Ry et || |L|0]D 30 [-|3]|0]0|3|
SIEVIDENCE O NO-EVIDENTIARY iy | [) SAFEXEEPING FIREARM IMPOUNDED DUE TO:.
@'Nmny Dlgross P«ﬁsd 3 Misdemesinor TINo Owner Ideniified Must rovide Cwner Info It I Tamporary Pratosiive Ordar (TP0)
List Othsr Rolalad Event #s (il any): [I Desiroy Persons Bectipn AND Identily | ) Extendad Ordar of Pratestion
{ ORstum To MV Ovmer-i for sacltém Listed
Impounding Officer (Pnnt Name): Unit' P / Initlals Taak Farte Qfficars bom Othar Juadictions:
= _ g PRINT LVWPO SGT Nora & P4
Jusie | Ruugstes
Uit [Pa/iniisi
513 2.-1'5 -f,
. PERSONS - (SIUSFECT/ (V) CTHY (QUAWMER (FEDER 0 o
s@von First Nama, Mi DOB: Phene # Charga(s),
va FO L
T | HAaRKET AN [0 Ko 0w
Stre} Addrass City’ State Zip Code. Arrast Date- o#
NS Sk Lay_Vihas Ay BADS  lpdufio (T8 3014
eg_%g_ Las| Name- First.Name, M| ©oB. PFtvane # Charge(s) '
; \ .' ﬁ
Strest Address \-P“{\\\ Biabe Zip Code ‘| Amest Date. 7]
so oo Lg&i Name Firsl Name, MI | Phanie # Chergel(s).
v FQ|
# ) \
Sireel Addreas Chy Btals  Zip Code | Afresi Dals (108
eleased tem(s) By Officer P# & inifials | Date Released Releagad to Ownet™ | Owner's Signature
# R (Above Porson)
M :

; (Relaling 1o Impound)

. ) i . . o , PROPERTY DESCRIPTION
PKG | ITEM |OWNER| Make or |- MODEL:| COLOR Seral#/CAN Qi i} firearma MUST st 1) Bawel Lingth
# # # Brand -Stelg-& Gov. fssved D #'s R ggmumwm
[ A} Aclion Tjpe /4, Allto, BoR, Revour, E1c,)
%! J

T

A
LVMID 87-4 (Rev, 0113) "'“

Comesponds io # Llatod Iir PERSONS seoilon
{Suspect 1 Victim./ Ownier ! Finder)

-Bistribution: Whits: Retords/Onbase | Yellow; Eviderice Vault | Pink: Citizen

83



LAS VEGAS METROPOLITAN POLICE DEPARTMENT

PRO Y REPO T Dito of LVMPD Fossnsikon | Time of LVMPD Posseselon. | Pegs(s)

PERTY REPOR’ admd 7 Ac :
| | afzoli |, fEov 1oF_{ _
Incidé . ) ; .

RoB3cey  tonus | event# | ¢ | { | ¢ 2|2 |(3]|&]|0]3
EVIDENCE . TINO EVIDENTIARY. Vaus: | [0 SAFEKEEPING FIREARM IMPOUNDED DUE TO:
Felony  ClGross Misd .-DM‘S“&'??“,W £ No Qwner Idsntifisd Musi provisde Qwmiir Info In’ DI Temporairy Proleciive Ordar (YPO)

r Related Everd #'8 (If anyk: D DGSW)‘ PBBGI‘B Seclion AN’DMMW DEIQIHMO{Wr of Proteciion
y _ | D Retum Yo DMV Cwnsr # for epch ttem Lsied
impoundirig Officar (Print. Name)i: Uni, P#{ Injtials Tosk Force Oficers from Othes Jursdiciions;
v b AL 1 .5 PRINT LVMPD BGT. Namo & P4
- }-(WH ZA-VJ 23 T 1</esB5t id
Suparwsompprovy Sty : Unit P4 Inltiats
e PERSONS - [SIVSPECT AVIICTAAT (OVWHER  (FYdDER: L 0
D | Last Name Flrst Name, MI Prone ft Charga(s)
| HALVEY ALED |24/ 7% faBBEN cr e
Stroat Addréss Cly State  Zip Code. Arest Date [10# i
a5 rioddos Hite Ly o Zana | afzlil, | Fels065
‘s’g 0.0 | Lasl Name First Nama; Ml pos Phone# - .| GF
i
| Street Address “City Stale  Zlp'Code
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PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

Electronically Filed

10/21/2016 04:12:52 PM
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JASMIN D. SPELLS, DEPUTY PUBLIC DEFENDER CLERK OF THE COURT

NEVADA BARNO. 11635
PUBLIC DEFENDERS OFFICE
309-South Third Street, Suite-226
Las Vegas, Nevada 89155
Telephone: (702) 455-4685
Facsimile: (702) 455-5112
Lillyjd@elarkcountynv.gov
Attorneys for Defendant.

DISTRICT COURT
CLARK COUNTY,NEYADA
‘THE STATE OF NEVADA, )
. ) . .
Plaintift, ) CASENOQ, C-16-314260-1
)
V. ) DEPRT. NO. XXIil
)
ALFRED C. HARVEY, ) | " .
) ) DATE: November 2, 2016.
Defendant, Yy TIME: 9:30 am.
' )

MOTION TO SUPPRESS SHOW-UP IDENTIFICATION AND SUBSEQUENT IN-
COURT IDENTIFICATION

COMES NOW, the Deféndant, ALFRED C. HARVEY, by and through JASMIN
D. SPELLS, Deputy Public Defender and herchy moves to suppiess the show-up- identification
line-up done in this case due to it unreliable. and prejudicial, and to éiap’pr’ess any subsequient in-
court identifications made as tainted by the:show-up identification, and to bar any fiture in-court
identification of Defendant as unreliable.

This Motion is made and based upon all the papers.and pleadings on file’herein, the

attached Declaration of Counsel, and oral argument af the time set for h‘eafing-this Moition.

DATED tliis 21* day; of October; 2016.

PHILIP I. KOEN
CLARK COUNTY -PUBLIC DEFENDER

By:__/s/Jasmin Spells
JASMIN'D. SPELLS, #11635
Deputy Public Defender
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DECLARATION

JASMIN D. SPELLS makes the following declaration:.

L. [aman ,-attomey'dul-y licensed to practice law in the State of Nevad'ai; lama
Deputy Public Defender for the Clark County Public- Defender’s Office appointed to represent
Defendant Alfred C. Harvey in the present matter;

2 T am-more than 18 years.of age.and am . competent to testify as to the matters
stated herein. I am familiar with the procedural histoty of the'case and the substantive allegations
made by The ‘State of Nevada, [ also have personal knowledge of the facts-stated heréin or [ have

been informed of these facts and believe them to be true.

I decldre undet penalty of perjury, that the foregoing. is true and correct, (NRS
53.045),
EXECUTED this 21* day of October, 2016.

_/s/ Jasmin Spells
JASMIN D, SPELLS
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MEMORANDUM OF POINTS AND AUTHORITIES
STATEMENT OF RELEVANT FACTS
Mi. Harvey, the Defendant in the instant case is charged by way of Information with one
count of Robbery with use of a Deadly Weapon, (o wit:a knife. The Honorabie J udge Saragosa
held a preliminary hearing on Apiil 18, 2016. At the:preliminary hearing, the.State called one

witness, Mr, Julian Munoz,

Mr. Munoz testified that on March 30, 2016, he came into contact with Mr. Harvey outside
a TJ Maxx stdre. [Preliminary Hearing Transcript, (April 18, 2016) (attached hereto as Bxfibit'A)
“PHT” pp. 5, 7]. Mt Munoz stated that he saw Mr: Harvey take items from the store without
paying on CCTV. (elosed circuit television): PHT pp. 6-7. 9. When Mr. Munoz confronted Mr.
Harvey outside, he states that Mr, Harvey pulled a knife out of his left pocket and held it over-his
head, PHT p. 8. Based upon the testimony, it-appeats that this was a short encounter. See genetally:

PHT "vir.. Munoz further testified that Mr. Harvey left the stote in a whit: U-Haul van, /d.

Per the police report, officers were given plate iriformation for said U-Haul truck. See
Declaration of Arrest, (attached hereto as Exhibit B). A LVMPD air unit loéa;ed this van and
conducted a stop. /&, Mr, Harvey was taken into custody..Id. Officers conducted an inventory
seaich of the van, Id. There is no reference to.a knife or ariy weapaons being found or impounded.

See both B: Declaration of Arrest and Exhibit C: Impound Report {attached hereto).

Officer Nelson was dispatched to the TT Maxx at-dpproximately:1635 hours, See
Declaration of Arrest. Mr. Munoz described the saspect as beirig a Black male, wearirig-a hat, blue
dress. shirt, black blazer and dark shorts. See Voluntary Statement (attached hereto asExhibit D).
Mr. Munoz failed to mention any descriptors for weight, height, or eye color. He did not include

any inforimation about unique marks like piercings or tattoos. Additionally; Mr, Munoz failed to

3
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mention-anything regarding the individual’s skin tone or hair.descriptors. The police report is void
of any indication that Mr. Harvey was wearing these, clothes upoi coming into contact with
officers. Mr. Munoz Show-Up Witneéss Instructions statement is also devoid of this information.

See Show-Up Witness Instructions, (attached hereto as Exhibit_-E).

Officers conducted show-up idetitification with security officer Munoz at approximately
1715, See Declaration:of Arrest. During the show-up identification, Mr. Harvey was handcuffed
and surrounded by two police officers. PHT pp. 15-16. Mr. Munoz remained in rear of a patrol car
during the'sliow-up identification. /d. Mr. Munoz was appreximately 30-40 feet from Mr. Harvey
during the shiow-up: PHT p. 16. There were not any ‘other suspects presented in this show-up
identification, See geneérally PHT. Although Mr, Murioz was given a document titled Show-Up
Witness Instructions, he was not given the docutnent before he made a positive identification. PHT
pp: 17, 19. Mr. Munoz wrate that he was 100% sure the identification was corréct, See S'how-Ufp
Witriess Instructions. Approximately forty minutes passed from when officers were initially

dispatched to thé show-up identification taking place. See Declaration of Arrest.

Subsequently, Mr. Munoz identified Mr. Harvey ata preliminary hearing heard by the
Honorable Judge Saragosa. Mr, Mtnoz had an-opportunity to- view Mr. Harvey in the courtroom.
‘Upon information and belief M. Muno specifically saw Mr. Harvey standing up in the jury box
as his name was called and he walked over to counsel table. PHT pp. 4, 14. Mr. Harvey was

handeuffed and dressed in'jail clothifig. PHT p.'5.

Mr. Harvey has entered a plea of niot guilty and this ease is currently set for trial on

November 7, 2016.

1t
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LEGAL ARGUMENT

§UGGEST!VE IDENTIFICATION PROCEDQRE

Erroneous eyewitnéss identifications are the third leading cause of wrongful convictions,
following only false testimony and the influence:of comimunity-outtage. H. Bedau & M. Radelet,
Miscarriages of Justice in Potentially Capital Cases, 40 STAN. L. REV. 21, 57-6 { (1987) (of all
the innocent people convicted, 55 peicent of the cases were.caused by witness error; 16 percent
involved good faith eyewifness identification). Seé State v. Henderson, 208 N.J. 208 (2011).
{discusses various studies:regarding misidentifications).

A pretrial identification s a critical stage of the prosecutorial process and must comport with
the Fifth and Fourtéenth. Amendments to the 1.8, Constitution, which guarantee the right to due
procéss. Mason v. Braithwaite, 43 2°U.8. 98,113 {1977) (acknowledging that due process requires
basic fairness in this grea); Stovall v. Denno, 388 U8, 293, 301 (1967} (recognizing that procedure
that.is unnecessarily suggestive atid conducive to iireparable mistaken identification runs afoul of
due process). Citing these decisions, the Nevada Supreme Court held that an identitication denies
a defendant due: process if, when considering the totality of circumstances, the identification is 1)
unnecessarily suggestive and 2) conducive to irréparable mistaken identification. Jones v. Srate, 95
Nev, 613, 617; 600 P.2de 247, 250 (1978); see also Gherke v. State, 96 Nev, 581,584;.613 P:2d
1029 (1980) citing Stovall v. Denno, 388 U.S, at-301-02.

A prétial identification that is unnecessarily suggestive may be admitted only if the
identification évidence is reliable: Gehrke, 96 Nev. at'584. When determining reliability, a court
should weigh the following factors against the effect of the suggestive procedures:

(1) the witness’ opportunity to view the criminal act dt.the time of the crime;
p Y : :

35




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24,
25

26
27
28

N v v R W

(2) the witness’ degree of attention;
(3) the accuracy of the prior description-of the criminal;
(4) the level of certainty demonstrated at the confrontation; and

(5) the time between the crime and the confrontation.

Gehrke, 96 Nev. at 584, citing Neil v. Biggers, 409 U.S. 188 (1972).

In the instant case, the Gefirke factors-are in our favor. Here, according to the teStimony on
file, it.appears that the interaction between Mr. Munoz and Mr. Harvey was very brief. Thus,
Defense would argue that Mt Munoz did not have an adequate opportunity-to view the suspect,

because any viewing while the individual was in the store was.done through closed circuit

television. Here, Mi: Munoz did not illustrate a strohg degiee of attention. Mr. Munoz indicated

that he saw a Black male adulf wearing a hat, a blue dress shirt, a black blazet and shorts: Outside

of a clothing description, there was no information te indicate what the individual looked like.

.Glo_thing' descriptors do not explain what a perscn looks like. Because the police report is devoid of
what Mr, Harvey was wearing upon coning,into contact with officers, factor 3 cannot be
considered. Although Mr. Munoz indicated 100% certainty, it.dogs not change the fact that it was a
show=up identification which is inherently suggestive, Moreover, Mr, Munoz was 30-40 feet away
during the identification and seated in the rear of a car, arguably with aview that was pattially
obstructed. Here there was approximately a 40 min time gap between when dispatch was called
and the show-up identification took place. An evidentiary hearing is needed-to, flesh-out thistime
line more.

. SHOW-UP IDENTIFICATIONS ARE INHERENTLY

A show-up “is inherently suggestive because it is appafent that law-enforcement officials
believe they have caught the offerider.” TayloF v. State, 132 Nev. Adv. Op. 27,371 P.3d 1036,
1044-(2016), reh'g derited (June 10, 2016); reconsideration en bunc denied (J uly 14, 2016) citing

6
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Jones v. State, 95 Nev. 613, 617, 600 P:2d 247, 250 (1979). When exigent circumstances.are
present, the court has ruled that there may be a need for a prompt identification. Se¢ Gehrke, 96
Nev. at 584 n. 2,-613 P.2d at 1030 1. 2. Examples of exigencies sufficient to justify-a show-up
include: (1} ensuring fresher memiory, Jores; 95 Név. at617, 600 P.2d at 250; (2) exonerating
innocent people by making prompt identificatiops, /d.; and (3) ensuring that thosé committing
serious or dangerous felonies are swiftly apprehended, Banks v. State, 94 Nev. 90, 95, 575 P.2d
592,595 (1978). Even in exigent circumstances, the show-up identification must be reliable.
Taylor v. State;, 132 Nev. Adv. Op. 27, 371 P.3d 1036, 1044 (2016), reh'g denied (June 10,2016),
reconsideration en banc denied (July 14, 2016) citing Jones, 95 Ney. at 617, 600 P.2d at 250.
Where exigencies'such as these are-absent, however, showaups--are not justified. See Gehrke, 96
Nev. at 584. 613 P.2d at 1030. Taylor. State, 132 Nev. Adv. Op.27, 371 P.3d 1036, 1044 (2016),
reh' denied (June 10, 2016), reconsideration.en banc denied (July 14, 2016).

Arguably here, there were no exigent cireumstances and thus.a show-up identification was not
justified. Ever tiough the allegations include a weapen, there was never anyindicat. .n that the
weapon was used in an actual attempt to harm anyone.-Additionally, the weapon at issue has-been
déscribed as a pocket knife. Here, a.show-up identification was not warranted, Even if the court
finds that there Wweré. exigent circumstances, the show-up identification is not reliable and is highly.
prejudicial.

1
i
1"

n

97



Il THE COURT MUST SUPPRESS THE PRETRIAL lDENTlFICATlON AND ANY

Additionally, any in-court identification.of the defendant in this matter should be
suppressed. In-court:identifications, which follow a violative pretrial identification, need to b
shown to-be reliable separate fiom the improper pretrial identification. U.S. v. Wade, 388 U.S. 218
(1966). See also, Simmons v ‘U.S.,, 390US, 377 (1968) for the praposition that identification
procedures that are so suggestive that they give ris¢.to a substantial likelihood of raisidentification
violative a defendant’s dué process rights. There is a concern that when the witness identifies the
person at trial it is because of the earlier suggestive pretrial identification, rather than on the
witness’s abservations af the time of the.alleged crime. The danger is that the identification in
court may be only a confirmation of the earlier identification, rather than a product of independent:
recollection from the fime of the alleged defense. U.S. v. Robertson, 19 F.3d 1318 (10th Cir,,
1994).

Without some proof thiat the iri-court identification is based on observations made ptior to
the pretrial identification, the-in-dourt ideritification must-be suppressed. It seems highly unlikely
that 'any in-court identification would be independent from the show-up identification.
Furthermore, here.the witness had an opportunity 10, view Mr. Harvey in theé courtroom in the.jury
box: prior to the preliminary hearing stage. It is not difficult fo point out the only person in
handeuffs seated at counsel table during.a heating. Moreover, a defendant stands upon his.name
being called in the courtroom, giving the witness another opportunity to view the named defénse in
the case: Witnesses understand which case they are there to testify for, Thus, here Ms, Munoz

would have:had and arguably did hiave the oppartunity to. view Mr. Harvey multiples during the

‘mormiig of the hearing, priot te the on record identification. Therefore; the initial identification,

the preliminary hearing identification, and any identification at trial must be suppressed.
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