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BEFORE THE H:NORABLE JAMES M. BIXLER, SENIOR DISTRICT COURT JUDGE

918



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THURSDAY, NOVEMBER 17, 2016 AT 10:01 A.M.

[Outside the presence of the jury panel]

THE COUR'"": We are on the record in the State of Nevada versus Alfred

Harvey.
All rlght We're in the process of settling instructions, defense has
some proposed in:s’,tructions that they want inserted into the instruction package.
Do you want to start with number seven?

MS. SPELLS: Yes, Your Honor.

THE COURT: All right. Number seven, proposed instruction, | mean page
seven, from the défense proposed instructions, every person charged with the
commission of a c‘kﬁ,’r’ime shall be presumed innocent unless the contrary is proved by
competent eviden;ci:e beyond a reasonable doubt.

Does"‘n:‘t the State -- don't we have almost the identical --

MR. ROSE’:; We have one that's very similar, Your Honor.

The State's issue with this one actually comes on line five. It says
that we have the 5;urden of proving beyond a reasonable doubt that the Defendant
committed an unléMul taking of personal property to wit: miscellaneous clothing
items, and it's reej;i‘{’ly that portion of to wit: miscellaneous clothing items. Because
what this particu!a;r instruction is doing is defining the commission of the crime of
robbery, and | thmk that it should be constrained to the elements of the crime of
robbery. We alréédy have in the charging document what personal property we
think has been taken or we're alleging has been taken. | don't think that it's

appropriate to inéért that as if it were an element of this particular offense given

2.
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that the offense itself is simply defined as the taking of personal property from
another person ing::’r;h'eir presence and so on and so forth.

MS. SPELLS And, Your Honor, this is not a misstatement with regard to this.
It's a negatively ph‘rased jury instruction which we would present to the Court that we
are entitled to under Crawford and it also goes to our theory of the case here. It's
what the State has ailleged. We used their exact language out of the information
that they wrote, to wrt and what followed from there so. We would submit to the
Court that we should be entitled to this.

MR. ROSE:;?; Your Honor, | think page eight is actually the negatively worded
one. If you are not convinced beyond a reasonable doubt, et cetera. Moreover, |
think, you know, under Crawford it says that, you know, you are not supposed to
infer from the varrous instructions what the theory of defense is or what the
argument of deferiﬂee is. But that if the rest of the instructions do cover it, if it is
contained within the rest of the instructions, it is not required to give that it inverse,
whether the negaﬁ”vely worded portion of it.

And,:i‘,‘eigain, | still think that with, especially with seven in particular, that
by defining the offense and including a portion of the specific allegations as an
element of the offense it does misstate the law because the law itself is simply
personal property;{g;‘ So we think that the State's version, which just has the elements
of the offense in the definition of -- in the instruction which defines the offense as the
more appropriatefgrersion particularly given the fact that they are receiving the
information as stated in instruction two or three, which then sets out the specific
factual allegationg_',é;

MS. SPELLS Your Honor, the defense disagrees. What we're basicaily

telling the jury here is that the State does have the burden to prove the allegations

928



10

(i

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that they have chéfrged, which are alleged in the information of the case here.

THE COUR F Well, | don't know that it's -- | don't know that it's -- | don't know
that this is a neoeé sary definitive on your theory of the case. It's not an inverse
instruction. I'd he:iye to agree. | think that probably the proposed instruction on page
eight is more of an inverse instruction, if you are not convinced beyond a reasonable

doubt. | don't have any problem putting that instruction on page eight, inserting that

in right after the Sj‘t‘?at‘e's reasonable doubt instruction.

MR. ROSE: And, Your Honor, our primary objection to eight is simply the fact

that it also still inél;Qdes that language in the portion of this -- the instruction, which is
defining the eleménts of the offense and because the elements of the offense is not
included in miscelf]{aneous clothing items the element of the offense is personal
property. We thmk that that has the tendency to confuse the jury as to that point
and it misstates the law as the law comes to the definition of the term itself.

THE COURT Well, what's important is that the concept that crime and
bodies as an elerﬁé’ent, the taking of personal property, that's what the crime of
robbery is. It's no;f,—— it doesn't have anything to do with whether it's clothing items or
anything else. It'gﬁijust personal property, that's the way the statute defines it.

MR. ROSE‘Q:‘;! That's correct, Your Honor. And that's why we would prefer the
State's version, Wh|ch leaves it at personal property.

MS. SPELLS And, Your Honor, we would submit all of our earlier arguments
with regard to thlS Again, it is a negatively phrased inverse with regard to our
theory of the defé[;flSG and with regard to what the State has charged here and they
do have the burden of proof with regard to proven what they have charged. So we
didn't add any adé{itional language, we didn't make up any additional language, we

simply put what they wrote in their information.
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MR. ROSE:f And, Your Honor, we would have no objection to giving this
instruction if it were to exclude the words, to wit: miscellaneous clothing items and

keep it as a, you know, reverse Crawford instruction or inverse instruction. It's just

our big issue withf’ft is that, our fear is that it redefines the actual elements of the
cimeitseff.

THE COURT ‘Well, | mean, it's kind of difficult to strike out the exact
language that's co‘jtained in the Information even though it's not definitive of the
crime. It's exactlyﬁ_:ihe language that's in the Information.

MR. ROSE: And itis, Your Honor. Again, our concern is just that because of

the rest of the instruction as it is, is a definition or is an inversed, | guess, including
the definition.

THE COUR;‘T: Well, you --

MR. SCHWARTZ: No other piece of the allegation is defined. The person,
Julian Munoz, is ir}’ij}the Information. He's not in this instruction. The only thing that
we're including is“}‘rfjow this definition of personal property, which is in the Information.
They're free to argue all day about it. That information is there. That's the charging
document.

THE COURT Here's what we're going to do. I'm not going to insertit. I'm
going to -- | will méssage this on page eight, this adverse instruction regarding
reasonable doubt;j?f:l don't have any trouble putting that in. And you can argue
anything you wan‘tﬁ;to argue in regards to the personal property aspect of the crime
and the miscellanféous clothing items is certainly open for your version of your
defense.

MS. SPELLS So the Court is not admitting it at eight at all?

THE COURT No, eight I'm letting in.
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MS. SPELLS: Oh, okay.
THE COURT:: I'm going to -- | don't have any problem with that. It's an

adverse, if you fail ,o --

MS. SPELLS Okay.

THE COURT — be convinced beyond a reasonable doubt. And we'll put it
after five, that WIII‘;‘become six, and then we'll just renumber the rest of them.

MR. ROSE?:;}?SO is it coming in as written, Your Honor or?

THE COURT, Yeah.

MR. SCHWARTZ' | thought you had said you would strike the miscellaneous
clothing item pomon because that was what they were going --

THE COURT No, I'm striking the miscellaneous clothing. I'm not even -- I'm
not inserting -- thelr page seven, I'm not inserting at all.

MR. SCHWARTZ And we're talking about page eight has that same
language. ”

MR. ROSE Page eight has that same language.

THE COURT Oh, it does?

MR. ROSE: Yes.

MR. SCHV}ZARTZ: That was our issue.

THE COUQRT: Oh, okay. | see what you're taltking about.

MR. SCHWARTZ And we're fine with eight if we just strike that, to wit:
miscellaneous ciéthing items and keep it consistent with the law as stated.

THE COURT: Okay. | agree with it you completely.

MR. SCHVVARTZ' Okay.
THE COURT It's just going to be taking of personal property from the person

of another, strlke that part out, and then it's an adverse reasonable doubt instruction.
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So somebody's going to have to fix that.

MR. ROSE Yes, Your Honor.

THE COURT So what will be stricken out is the words, of an unlawful taking
of personal propeéty, and then we'll strike out, to wit: miscellaneous clothing items,
and so it will read;::personal property from the person of another. And that is going to
be instruction six.j;f |

Okay Now, this petty larceny concept. | have heartburn over this
because petty larfciﬂeny as opposed to grand larceny involves the value of property
and nobody has even with the exception of the price tags on a couple of those
items, nobody hafsi;ever even mentioned value.

MS. SPELLS Your Honor, actually we did. | questioned Mr. Munoz on the
stand yesterday wnth regard to the total of all of the items taken. And | actually
approached the WItness with his report and asked him whether or not he had listed
prices on his TJMaxx incident report. And the testimony that went forth was that --
let's see. | wrote ltdown But he said less than an amount. And | don't know if we
went high and | asked him less than $500 or -- but he did make a statement with
regard to value.

THE COURT Well, if | remember his testimony, he only identified a portion of
the property that was taken because some of the items were taken by the Defendant
allegedly after hehad left the room with the screen and --

MR. ROSE;‘?And, Your Honor, I think the testimony was asked, you know, as
to all of the items ufthey‘d be less than $500, and | think he did answer affirmatively
to that it would be‘;ﬁ"é[However, the State's position is that larceny, be it petty larceny
or grand larceny, |s not a lessor included offense. There's actually a Court of

Appeals case frorr)}JuIy 27th of this year, that's Naylor v State, N-A-Y-L-O-R, v
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State, Docket Nunﬁ1ber 69571. It's actually a relatively brief opinion. | have multiple

copies of it with me. And in there the appellate court stated as follows: we conclude

the District Court di d not abuse its discretion. Robbery is a general intent crime that
requires an element of force or intimidation in taking property from a person or
taking property in the presence of a person, whereas larceny is a specific intent
crime that does noti;f;reqwre force or the presence of that person. Thus, as Naylor's
counsel acknowledéed at trial larceny is not a lessor included offense of robbery.
Because robbery i Is not a lessor included offense of robbery we would ask that this
not be given because thls along with the one after it, which involves the lessor
included offenses ls;,SImpIy an aggregate because it's not a lessor included offense.

Moreoger, under Peck v State, W16 Nevada 840, a lessor related
offense need not be instructed. Moreover, we would object to the instruction on any
lessor related offerjie:,es, because the State has had no -- or has not wanted to nor
tried to nor attemptefd to prove any of these other lessor related offenses. We could
have done so. Wege'peciﬁcally choose not to. And we would ask that because this
not a lessor mcluded at best it's a lessor related that this instruction not be given. |
have copies of thatgease for both defense counsel and Your Honor.

MS. SPELLS Your Honor, our position would be that it does conform with the
testimony that has élone forth. It is something that we would be arguing in our
closing arguments. And with regard to the case the Court has the decision to make
whether it's a Iessor related or whether it's a lessor included the Court still has the
authority to allow fo; this jury instruction to go forth. If the State has an issue, and is
indicating that they_ﬂtti')}elieve it to be a lessor related, then we would withdraw jury
instruction number?‘fen. However, jU(y instruction number nine would still be on.

THE COURT: Page nine?
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1 MS. SPELLS‘; Yes, page nine, | apologize, versus jury instruction of defense
2 || proposed page ten.

3 THE COURT; Okay. Here's what we're going to do. I'm not -- | had

4 || heartburn when | Just read it because it's a completely different type of offense
5 || between larceny a"rii_dpetty larceny and robbery. You can certainly argue that this is
6 || nothing more thana petty larceny and but -- and you can say, and if you find that it's

7 | petty larceny and n;j(f)tanything else, then you just got to find the Defendant not

& 1| guilty.
9 MS. SPELLSQ* Your Honor, the -
10 THE COURT If that's all the evidence indicates to the jury, that there was a

11 || theft of a property but there was no force or intimidation utilized, it would amount to
12 1a petty larceny. But he's not charged with petty larceny so you've got to find him
13 |linnocent. .

14 MS. SPELLS Your Honor, the issue with that is that the jury is not going to
15 || know the deﬂnltlon of petty larceny. This particular jury instruction only gives them

18 || the definition of petty larceny so we can't very well -

17 THE COURT{: You can argue it.

18 MS. SPELLQ{{ -- argue --

19 THE COURT You can argue it all you want.

20 MS. SPELLS -~ without them knowing value.

21 THE COURT You can argue it all you want. | mean, apparently everybody

22 |lacknowledges the,énly testimony in regarding value would make it a petty larceny
23 | not even a grand latceny. And you can argue that but we're not going to confuse
24 |lthem by putting thiéﬁ;in. It's not a lessor included. | guess, it's a lessor vaguely

25 ||related. I'm not puttlng itin.
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What?aibout the -- when a person has committed, under page ten.
You've got three o}t‘her -- no, two other pages.
MS. SPELLS; Well, considering the Court's ruling with regard to our page
nine, we would ha;\f/‘éyto just submit it to the Court.
THE COURT Okay. And we don't use ten either then.
And your circumstantial one on page 11, is there anything that -- it
seemed to me like we already have an instruction, don't we?

MR. ROSE: Your Honor, this one -- so this one the State would acknowledge

Is an accurate staté;ment of the law under Supranovich. However, the Court has
made it clear that tﬁis is one that is discretionary on the Court. It is neither an abuse
of discretion to givéilit or to decline to give it. The State's preference would be that
we not give it. Theé‘{;}State's concern is that although it has been approved of in one
particular case that;it still has a tendency to confuse the jury, in that it can invite the
jury fairly easily to ;Ifc;)jok at any one piece of evidence and decide does that one piece
of evidence have rﬁ{yltiple inferences that be drawn from it, and then looking at that
piece of evidence |n solo decide, oh, well, because one of those pieces of

evidence -- or onejgf those inferences points towards acquittal and not towards guilt,
we'll assume that plece of evidence tends towards guilt although -- or, sorry, tends
towards acquittal ef[en though when you look at all of the evidence together, which
is what they're supépsed to do, it makes the multiple inferences that might be drawn
from one piece of efl\jidence more or less reasonable. And that standing alone one
might have two, qually reasonable inferences. But the in combination with
everything else it rﬁ;ékes some of those inferences more or less reasonable. And wel
just think that the ihétruction as written, although, again, an accurate statement of

the law and not anﬁébuse of discretion to give is also not an abuse of discretion not
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to give it. We WOle'dprefer that not be given due to the tendency to or the concern

to confuse the jury;ﬂas to how they're to look at each piece of evidence both solo and

altogether.
MS. SPELLS Your Honor, we --
THE COURT I'm given it. | don't think there's anything wrong with it. It's

accurate. We're gong to put it in after proposed seven, between seven and eight.
Seven is the one that the evidence which you are you to consider consists of the
testimony blah, blah blah, blah, blah. And it touches upon direct and circumstantial
evidence and it woyld be appropriate to insert this instruction right after that.

So, nettv,‘we're going to have go back and actually put ink on these
instructions.

MS. SPELLS?: Your Honor, we did submit a verdict form.

THE COUR"t;" Your verdict?

MS. SPELLS It's an inverse of what the State had. We also included the
guilty of petty Iarceny, but | do understand the Court's ruling with regards to that.

THE COURT;Z Okay. We went through it -- do you have any objections to
their verdict form?;{,’{;t/Vithout the -- without the --

MR. ROSE: Your Honor, the State's position is we would prefer to use our
verdict form; realtytﬁt}he only difference between the two is the ordering of it. And |
believe that given the fact that the State does have that burden of proof, we do have
to prove all of the elements they will be instructed. And it will be argued to them
repeatedly about that burden of proof that going from not guilty to guilty of robbery
with use then to gu,t;tty of robbery doesn't make as much sense as just following right
down the line with the burden of proof.

THE COURT Here's how we're going to doit. | don't have any -- here's how

11-
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we're going to do |t It's going to say, count one, robbery with use of a deadly

weapon. The first choice is going to be not guilty, the second choice is going to be

guilty of robbery, th;;a third choice is going to be guilty of robbery with use of a deadly
weapon. It's just gomg to go right down from not guilty, in terms of seriousness, and
the third choice is :gfoing to be robbery with use of a deadly weapon. So somebody's
going to have to re;ao those.

MS. SPELLSf; Your Honor, if | may just briefly put on the record the few
things that we hadiprior to going on the record.

THE COURT: Sure

MS. SPELLSE: And, | believe, that our proposed jury instructions were actually
filed so that they wéuld become a part of the record should it --

THE COURT{? They will be in just a second. When we -- I'm going to go
through and we'regoing -- | don't even know how many there are. We're going to
make copies and we're going to put numbers on them. So it's one, two -- the sixth
instruction somebdély's going to have to redo and take that language out.

MR. ROSE: l'm working on that now, Your Honor. I'll e-mail it to the Court in
just a moment.

THE COURT 25 instructions, well under my 39 limit, and then there's going
to be a revised ver;cjict form.

MR. ROSE: Yes Your Honor. I've made the alterations to instruction
number -- | think it'jfsij:six and to the verdict form. I'll be e-mailing that to the Court in
just one moment.

THE COURT Okay, excellent.

[Colldéuy between District Attorney and Defense Counsel]

MS. SPELLS Your Honor, so just briefly a few things. We did speak with

12
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Mr. Harvey and he's fine with us adding the jury instruction that's already apart of
the packet indicating that whether or not he testifies is not an area for the jury to

comment on.

BeforeifQoing on the record, we did discuss a few jury instructions. We
discussed defensé; oroposed jury instruction, which was on page three of that
packet, it was an ihstruction with regard to credibility. We just submitted ours and
the State also subrtj:itted there’s and the Court preferred the shorter version, which is

going to be given in the packet.

Additic);hally, the defense proposed an alternative -- or | apologize -- the

defense did not propose an alternative to the State's, in order to use the deadly
weapon there nee,d?,ynot to be conduct which actually produces harm but only
conduct which proqpces a fear of harm or force by means or display of the deadly
weapon in aiding mthe commission of the crime. Our position was that the Allen
case was not goodi,;ci:ase law, that we believe this came out of head note two and
that we believe théﬁ;that head note was actually overturned. We also indicated to
the Court that theslé cases were decided before the legislature enacted NRS
193.165, which deﬁiﬁhes the deadly weapon statute. We indicated to the Court that

we thought that thié}was duplicitous and not necessary given that we were having a
jury instruction WhICh did define the deadly weapon statute. And the Court heard
argument and deciéed to include that in the packet that's being given.

Additiéhally, the defense proposed an alternative to the State's flight
instruction. Our maln concern was with regard to the last paragraph. We made
argument to the Court that it was our position that that was instructing on kind of the
jury's province and;i‘f“fhat they had the, as being the trier of facts, it was their

determination as tc“)'fi‘,-- make a determination as to what they believed the reason of
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the flight was, Whég weight to be given, and how it should be considered in light of
the other factors ijthe case. The Court heard argument on that.

We aﬁliéokindicated that many of the cases that were cited by the State in
their proposed jur:y;'instruction, which is being given mirrored the language that we
had in ours and sowe did prefer ours, which is being, | believe, made a part of the
record as a propoéiied but not admitted jury instruction.

THE COURT Kind of going about that kind of half-ass backwards. I'm
supposed to ask you -- let me get these numbered.

Are a:l"l;yourjurors here? Even --

THE MARS?HAL: There's a note there for you.

THE COURT Perfect. Our juror in the number nine spot found a babysitter.
She did not bring her kids to court. So we dodged a bullet.

MR. SCHV\IARTZ: She didn't trust us with her kids, | guess.

THE COURT Apparently not. .

MR. ROSE:}%And I've just sent the instructions to, | think it's the JEA maybe,
Ms. Walsh?

THE COURT CLERK: [indiscernible]

MR. ROSE:;‘;‘;Okay. And also to defense counsel and to Mr. Schwartz as well,
that's only the two;ifhat were amended. It's not the whole packet.

THE COURT Okay.

MR. ROSEI can do that if we need to.

And lflt looks sketchie, that is a personal e-mail account.
MS. JONES It's okay you're not running for president.
MR. ROSE::?ENO, not any time soon.

MS. SPELLTS;: And, Your Honor, while you're numbering, can we just put
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something on the fecord.
THE COURT Certainly.
MS. SPELLS The parties talked about this last night. At this point we don't

have a lot of mforrnetlon but we did just want a complete record of some of the
things that did occur We were informed last night that Mr. Appel was approaching
other witnesses, g“i‘(ﬁ/ing out his business card, things of that nature. Obviously the
admonishment from the Court is not to discuss your testimony. So at this point we
don't know the SpelelC natures of those conversations. All we know is that business
cards were handed out. Sowe just want the record to show that we were informed
of that. We're not f“r‘equestmg that the Court do anything at this particular time.

And the other thing that | did just want to put on the record is that as the
jury was exiting theiﬂ;courtroom yesterday, and | don't believe Mr. Schwartz is still in
the building. 1 don't know if Mr. Rose was a part of that conversation but we did
discuss that one ofthe jurors was, in our opinion, waving to the attorneys at the
State's table. lfthe}aCourt would just, you know, admonish the jurors again that it is
not appropriate to make hand gestures to either side. We just wanted to put that on
the record --

THE COURT All right.

MS. SPELLS -- as far as --

MR. ROSE: And Your Honor, just --

THE COURT At this point | don't think there's anything that | can do about it.
| would love to be able to do something about it. But | think that's pretty offensive
and totally out of hne

MR. ROSE: And Your Honor, 1 think Mr. Schwartz is coming back in right
now. | think he actually had the chance to talk to Mr. Appel briefly about trying to get

-15-
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some more inforrhgtion about what was happening. Because the information that
we had at the timefWas not clear as to when the discussion occurred if it was before
or after the testimb 1y of any of the individual parties, et cetera, or what was
discussed. .

And, then, we did speak very briefly about the actions of that particular

juror. | believe, it was you know, a general wave towards the parties. | don't know
if it was directed at};anybody in particular. | don't think any parties responded to it,
nobody returned aii’,\iNave, nobody really did anything else. It might be she just was
simply trying to be;friendly. None of us know her, none us have spoken with her.
So that's just kind of our point of view on that one.

I don't{%know if Mr. Schwartz had the chance to actually talk with Errol
about his testimony or his -- not testimony -- his discussions or interactions with any
other witnesses béfbre or after his testimony.

MR. SCHWARTZ: | did. | called him this morning and | just mentioned that
he was not to be téiking about the case with anybody until the case was over, even
the other witnesseé, And he said specifically that he did talk with some of the other
witnesses outsidegnd that he was simply just having chitchat with them about his
job and nothing at;éll, related to case.

THE COURT: Okay.

MS. SPELLS Your Honor, if we can identify that juror, it was Melissa Svejda.

MR. ROSE::{LThat's correct. | don't remember what -

MR. SCHWARTZ: It's Ms. Svejda.

[Colldéuy between District Attorney and Defense Counsel]

THE COURT All right. | have 25 instructions. Paula is going to take the

pencil marks off. Ive got 25 instructions, plus the revised verdict form.
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MR. SCHWARTZ' Are we still on the record, Your Honor?

THE COURT Yes, we are.

MR. SCHWARTZ Just for the record, it was juror number ten, Melissa
Svedja.

MS. SPELLS}:‘ Thank you.

MR. ROSE'77'E?Just because nobody can pronounce her last name.

THE COURT Okay. So do you want to wait until the copies are all made
before -- | mean, there s 25 instructions, you know which the ones the Court's
improving. Does the defense have any specific objections, other than what you've
already specified as to those 25 instructions?

MS. SPELLS No, Your Honor.

THE COURT I have in front of me instruction, on page three of your
proposed instructieh, page nine, page ten, page seven, page eight, page nine of the
defense proposed.}"igﬁstruc’tions that were not given. Do you have any other
proposed instructiehs that were not given?

MS. SPELLS Can you go over those numbers with me again, please.

THE COUR‘T*% Well, I'm using the page numbers.

MS. SPELLS; Sure.

THE COURT}E Page three.

MS. SPELLS?; Yes.

THE COURT Page seven.

MS. SPELLS: Yes.

THE COURT Page eight and page nine. Excuse me, seven, nine, and ten.

MS. SPELLS:,; That's correct. |

THE COURT Okay. Any other instructions, proposed instructions, that were
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offered and not given?

MS. SPELLS: No, Your Honor.

THE COURT~ Okay. And have you seen the revised form of verdict, the one
that goes guilty -- l:";hean, not guilty, guilty of robbery, guilty of robbery with use of a
deadly weapon? U

MS. SPELLS: | have not seen it but we've discussed it, Your Honor.

THE COURT: Okay. So you're familiar with it?

MS. SPELLS’:; Yes.

THE COURT; Do you have any objections to it?

MS. SPELLS: No.

THE COURT Okay. As far as the State's concerned, the 25 instructions, do

you have any objeétions to those 257

MR. SCHWARTZ No, Your Honor.

MR. ROSE: No Your Honor.

THE COURT I have an instruction that's not on a page. It was originally
pencil marked as S;g,’ate s Proposed 14, prolonged physical pain necessarily
encompasses somg physical suffering, that's the instruction that the State offered
that | declined to glve include. Do you have any other proposed instructions that
were offered and not given?

MR. ROSE: I-- no, | believe any others that we had initially submitted were
then withdrawn by ~é‘onsent of the parties.

THE COURT Okay. And you're familiar with the form of verdict?

MR. ROSE: We are.

THE COURT Any objection o it?

MR. ROSE: None other than what was stated previously.

18-
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THE COURT: Okay. All right. So consider the instructions and the form of
verdict settled.
Can sz,e start this trial?
MR. ROSE::"‘:I think we're almost done.
MR. SCHWARTZ: Perhaps when Ms. Jones gets back we'll be ready to roll.
THE COURT Okay. We have -- all of your jurors are here; right?
[Colloquy between the Court and the Court Clerk]

[Brief pause in proceeding]

THE COURT;": Are there going to be any additional defense witnesses?

MS. SPELL‘:S‘?: Your Honor, we are not going to call any additional witnesses.

THE COURT Okay. Paula is making the instructions, so in that case then
we're just going to;Qo right into the instructions and closing.

MR. ROSE:;;Yes, Your Honor.

Do we{;%ineed to have the defense rest on the record?

MS. SPELLé: Yes.

THE COURT Is that correct, the defense rests?

MS. SPELLS Yes, but | do think we would need to do that in the presence of
the jury.

THE COURT We'll do it in front of the jury.

MR. ROSE: Thank you, Your Honor.

THE COURT I will announce that the defense has announced that they have
rested, and I'll havé you verify that.

MS. SPELLS: Thank you.

THE COURT All right. And as soon as we get the copies done we're ready

to wrap this up.
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[Recess taken at 10:40 a.m.]
[Trial resumed at 11:00 a.m.]

,’ [In the presence of the jury panel]
THE MARSI:;}AL: All rise, please.
And be seated.

THE COURT Will the parties stipulate to the presence of the jury.

MS. SPELL‘:‘Sf;:‘ Yes, Your Honor.

MS. JONES Yes, Your Honor.

MR. SCHWARTZ Yes, Your Honor.

MR. ROSE: Yes, Your Honor.

THE COURT All right. Good morning.

THE JURY PANEL Good morning.

THE COURT Sorry about that little delay. The defense has announced that
they are resting, that they've concluded their witnesses; is that correct?

MS. SPELLS Yes, Your Honor.

THE COURT Okay. So what we're going to do now is wrap this up. I'm
going to read you the instructions on law and you each have a copy of these
instructions. | urgeyou to follow along. It'll be nice to do it kind of informally but this
is real important and | need to read this to you word for word. All right. When | get
done going througﬁ}}the instructions with you we're going to have closing arguments.
What to expect, thé’i;State goes first, they make the initial closing argument, followed
by the defense cloi‘siikng argument, and lastly, because the State has the burden of
proof, they get the:j}ést portion of closing arguments, then you'll start the deliberation
process.

So, agaln | think I've told you this several times. When they start going

-20-
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through their closi:r:i:g arguments, a good portion of the closing arguments are going
to refer to these in;sg%tructions. So do not hesitate to make notes, if you feel it's a
necessity. Write on your copy of the instructions because you'll be able to take
those instructions;léfack into the deliberation room with you, okay.
All nght So here we go.
[Court reads jury instructions]

THE COURT: Allright. Counsel, ready to go?

MR. ROSE::{;Yes, Your Honor.

THE COUthi All right.

MR. ROSE:‘{;Judge, may | proceed?

THE COURT Yes.

MR. ROSE:Efj'yl'hank you.

Can you guys see the TV okay? Would it be better if we moved that
over?
Tom, can we move that a little bit closer?
THE MARSHAL: Is that better?
MR. ROSE: Thank you.
CLOSING ARGUMENT BY THE STATE

MR. ROSE:iGood morning ladies and gentlemen.

THE JURY: Good morning.

MR. ROSE:‘;‘;\‘:Ne're getting there, | promise. Yesterday Ms. Jones stood up
and gave you her opemng statement, and there were a number of things in there
that were interestiﬁé, that kind of caught my ear. And one of those was the fact that
she said this case was a simple case. And to a certain extent, | agree. There are

actually a number of facts in this case that aren't in serious dispute by the parties,
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the fact that the Déf‘endant, Alfred Harvey, went to the T.J. Maxx on March 30th,
2016, he enters the?store, selected a number of miscellaneous items, put some of

those in his jacket or in his pockets, and he left the store without paying for those

items. He came |nto contact with Julian Munoz outside, he handed back two of the
wallets, and nothingiﬁelse, but there's some other interaction there, he then returns to
the U-Haul and dro&)e off. He ended up stopping that U-Haul a little while later, he
was contacted by the police, and in the U-Haul they found a number of other

miscellaneous items still with the T.J. Maxx stickers on them. Those facts aren’t

really in serious coh;tention at this point.

So realf;y what we're looking at, the crux of this case, the heart of i,
comes down to thef"“Defendant's actions and choices during his interaction with
Julian Munoz. | submlt to you, ladies and gentlemen, that when we look at all of the
evidence, when we conS|der all the testimony, those actions and those choices and
what actually occurg;ed there will become clear, that you will find that the appropriate
verdict is guilty of réﬁbbery with use of a deadly weapon.

Now, irjﬁfg:every criminal case, from the simplest trespass to first degree
murder, there are two essential things that the State has to prove every time. The

first, the number of;ﬁg}rimes that we've charged were actually committed, and,

second, that the Deﬁfendant is the person who actually committed those crimes. So |
actually kind of wahi;to touch on the second one of those first, | think we can get thatf
out of the way, that;‘ihe Defendant is the one who committed the crimes. Well, what
evidence do we have of that? The first thing we heard was from Julian Munoz, the
loss prevention offiéér, the victim here. He testified that he interacted with the
Defendant. He waééwithin arm’s reach of him. He identified him here in court. He

gave a description at that point of the Defendant. And you'll have the video which
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you can go and co:r?ﬁpare the description to. You also heard from Shaun Bramble,
the other loss prev‘;éntion officer, who, he told you when the Defendant was in the
store for the most part he wasn't really paying attention. He wasn't one of the
people that Shaun;;\fvés focused on, that that after Julian left that Shaun took over
controlling the Cam{éras and he was the one, you can watch as the camera zooms in
and pans and follo\)iizsi he's the one now paying attention to the Defendant, then
Shaun left and wenf outside and saw the rest of the interaction outside.

Now, you also heard from Errol Appel, I'm sure you all remember him,
and he told you tha{falthough he didn't see the incident itself, he was still in his car af
that point, he heardi&the immediate after effects of the incident, and he ended up
following the Defefjfﬁéjant. He followed that U-Haul and he told you that the same
person who got intj‘;oé,the U-Haul, in the driver's seat, was the same person that he
saw get out of the Qi—Haul and get taken into custody by the police and that person
was the Defendant;;%: The Defendant was that person taken into custody, you heard
that Julian -- or thatErroI followed that U-Haul the whole way, didn't see any other
U-Hauls, kind of a ici;fiéinstinctive vehicle, and he managed to follow it from point A to
point B. You also heard about the license plates, you could hear that Julian gave
the license plate to:;;:tffhe 9-1-1 operator, at one point had to correct the 9-1-1 operator
asto,wasitaT ora G that was the second letter of that license plate. And then you
heard that when they got to the end of it there's a U-Haul there and the plates
matched. And thejrjiafter the Defendant was taken into custody at the scene, they
found the stolen ltems the same things that you can see on the video, and |
encourage you to gj;c},back and watch the video, the same things that you can see
being taken on the&ideo are the things that were taken and found in the U-Haul and

they still have the TJ Maxx stickers on them.
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Now, iﬁff,ythat‘s not enough, you also heard from Tara Harvey, the
Defendant's wife, tﬁat she identified for you that the person on that video, the person
that you see there,;yvas the Defendant. She also testified that the Defendant was
the one driving the}i ’J—Haul‘ He was the only one driving. Then, lastly, if you don't
want to believe any of the people and what they said, you can go back and you can
look at the video ydurself. You can compare the video to the testimony and use that
to kind of determinfe: how much weight you want to give to the spoken testimony.
You can look for yé irself, the Defendant is sitting right there, you can compare what
you see in the videb to the Defendant to determine for yourself whether or not that is

the same person.

And re‘;‘member how | mentioned that we had the description of Julian,
what he said, | want you to listen to the description that he gave and determine
whether or not youf;\tfhink he was accurate.

[State’s Exhibit 39 played]

You can listen for yourself. Was he talking about the same person?
And you can also Iiéten, because you'll have the 9-1-1 calls, and you can listen to
them however much you want to, you'll get to hear what Errol had to say. Was it the

same person that he saw that was being taken into custody?

Now, vye'll go back. We had those two things that we needed to prove.
One, that the Cnmes were committed, and two, that the Defendant was the person
who committed the{igrimes. And | suggest to you, ladies and gentlemen, that we
have presented to you sufficient evidence to find that the Defendant committed the
crimes.

So, we'll move on now -- | have my checkmarks mixed up. We'll move

on now to Whetherér not the crimes themselves were committed. Whatis a
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robbery? You've héard the term a lot, you've heard it on CSI or Law and Order, you
actually have an inSfruction, it's instruction number 11 in your packets, it actually
defines the elemenfé of robbery. It defines them this way, it's unlawfully takes
personal property fr3m another, or in his presence, against his will, and with force or
fear of force or violence, that's what the elements of a robbery are. And you can find

those again, it's mst

ruction 11. | urge you to look at it. Just kind of walk through

these and kind of dgiﬁscuss a little bit more about some of them. Now, it has to

include the element of force or fear of force. With that, force can be used in a

couple of different Ways, you have an instruction on this as well, it's part of that
instruction, you Cani’either use the force to take or keep possessions of property, you
can use the force tcfi’r{,yovercome resistance to the taking of the property, or you use it
to help you get awgiy, to facilitate an escape.

Now, i;f;}g;you are ensuring that, if you're overcoming resistance to the
property or to the takmg of the property or if you're trying to get away, the amount of
force that is used déesn‘t matter. Also keep in mind that the value of the items, that
doesn't matter eithéf, it's not an element. So even though we're dealing here with a
couple of wallets, séme moisturizer, some face cream, some perfume it doesn't
matter, not an elerﬁént of the crime.

Now, part of that fear, part of what happens to a person, often
somebody will actugélly be afraid, sometimes that person happens to be superman,
they're not afraid. But the law will also tell you, and you'll have the instruction in
there, that if the ciriyc’,jy,:i;lmstances of the robbery are such that you would put an
ordinary person in fear for their safety, such that that person would give up their
property to ensure thelr own safety, it's still a robbery. You don't have to prove

actual fear because{;in that circumstance the law will presume it. So even superman
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can be robbed as Gdd as that might sound.

So Weigo back to our elements. Unlawfully takes personal property
from another, or mhrs presence, against his will, and with the use of force or fear of
force or violence. Were going to walk through these and through the various
elements and we can talk about what evidence we have which proves up these
elements. So, thefrrst one, the unlawful taking of personal property, well, as you
see here, and youll have this picture, you can take a look at it, we've discussed it
probably ad nause'iém, you're probably getting sick of it, but the items that we're
talking about here;,'t;he wallet, the Chloe perfume or fragrance, the moisturizer, and
facial cream. Now{,ijyou heard that two of the wallets were given back but that the
fragrances, the cream the moisturizer, and that other wallet everything you see in
that picture were a‘!‘;i",found at the scene. Now, you also heard testimony that, and
you saw the video;rr;vhere the Defendant was concealing these items in his pockets,
that he walked out;\;rvithout paying, that he kept those items, they were unlawfully
taken, from the person of another or in his presence. Well, this occurred just outside
of T.J. Maxx, and Juhan was still within arm’s reach, remember he had to receive
those two wallets back he's still within his presence and still on the curb within that
perimeter. Remerriber Julian told you he's not allowed to try to make an arrest or try
to get the propertyzl;)ack once it breeches that parameter, which is the width of the
store and out to theiedge of the curb, so all of this is still occurring in close proximity,
both to the T.J. Maxx and more specifically to Julian himself and against his will.
Well, Julian asked;ﬁf;&)r the items back. He might not have known exactly what things
were still there buthe asked for the rest of the items. He even said, hey, let's go
inside. Let's not dothrs out here in front of everybody. He wanted those items back.

The Defendant refused
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Now, y3u have the force or fear of force or violence, again, kind of the
crux of the robbery;‘:feortion of this, what distinguishes it from simply, you know, some
kind of theft. Well,;i)?ou heard testimony that the Defendant pulled out a knife, you
heard Julian say thathe could here that knife blade click into place, you heard -- he
described it as apﬁbeimately four inches long and looked kind of like a black blade.
He was able to giveiyou size and color and you heard that it was a consistent
description betwee‘rj when he gave it then and when he gave it now.

Now, you also heard that Shaun came out and saw Julian shortly after
this happened, andia‘ylthough he couldn't really describe it perfectly why he said
shocked, he said that Julian looked shocked. One of those things where you look at
the person their eyes are wide and they look shocked. And then finally Julian called
9-1-1. You heard Juhan testified he doesn't really like to wait around for two or three
hours before Metro;\;’/vill arrive on a theft like this, where it's only a couple of items,
it's not a ton of money He could walk back into the store and simply write up his
report and go abou;fi%the rest of his day but this was something that was important
enough, that was sliignificant enough to him that he called 9-1-1. You remember,
you'll have these 9-1-1 calls, you'll have both of them, you can play them and listen
to them if you want;

. [State’s Exhibit 39 played]

First thmg he says, went out to stop a shoplifter and he pulled a knife on
me. Now, you canalso look at, when we're talking about the fear and the force or
violence, look at how they reacted. They reacted the way you would expect
somebody to react;if that person was placed with this threatening situation. Well,
you heard the 9—1-f]}call, you'll get to hear the rest of it, listen to the tone of it, listen

to how he speaks. At one point he can't even remember the address of the store.
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He gets it backwafds. He has trouble remembering everything immediately because
he's still in that ex‘cited state. Listen to the tone of his voice, you could hear him on

the stand today, wr‘en he's not faced with a knife, and you can hear him in the 9-1-1

call. Ask you to co npare the two of them in your own minds and determine is there

a change there, and if there is a change in the tone, why? What would be the cause
of that? Is it perha;ps,the fact that he's not faced with a knife when he was testifying

in front of you yestérday?

Now, ﬁémember his initial reaction was to stop -- he told you he stopped
dead in his tracks.:itiHe'd been following the Defendant the whole time. He'd been
walking along trying to reposition himself in front of him and then all of a sudden he's
going to stop deadf;ji]{n his tracks. Now, he could have gone after him to observe. He
can, you know, klnd of go past that parameter to observe and maybe take down the
license plate or do“;"s;omething else. But he doesn't, instead he stops his pursuit, he
gives up right then,{;stops dead in his tracks. Now, what's the first thing he says to
Shaun, when Shaun comes out, and he couldn't remember the exact words, but it
was something to the effect of, he just pulled a knife on me, that's the first reaction
he had. And consi,;cgjfer the reaction to Errol, when he pulls up and he says, hey guys,
what's going on? The statement that one of the two of them made to him was
something to effec;t;;bf, we just got held up at knife point or we just got robbed at
knife point. The reéctions at every step of the way are consistent with somebody
who has just been put into a threatening situation, who fears for their own safety.

And you can also look at some of the Defendant's reactions, and you'll
have the mstruc’uon here about flight. Now, remember flight by itself is not
conclusive evndence of guilt. However, it's one of many circumstances that you can

consider when you;ri,’e determining whether or not the person is -- it has been proven
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guilty or not. It's ub*;to you to determine how much weight you're going to do give to
that.

Now, Ive asked you to consider the Defendant's reactions, getting into

that U-Haul, actually being boxed in by Errol, as Mrs. Harvey testified to, getting out
and around Errol, dr;;vmg off, as Errol told you, kind of weaving through the streets,
getting into the Desert Torah Academy, getting out of the van, running to the school,
either getting in or Just getting to the doors before heading back to the van. Are
those actions -- are‘éfhose reactions consistent with somebody who thinks that
maybe they've done something wrong and they need to flee?

Now, We've also alleged specifically that this robbery occurred with a
deadly weapon, WIth the use of a deadly weapon. Although we might have different
personal opinions by what we mean by deadly weapon, the law actually gives us a
very specific defmmon and this definition is also in your packet. It means one of two
things, it's either any instrument, which as it's normally designed is readily capable
of causing death or. substantlal bodily harm, or it's any instrument which, even
though maybe the way it's designed to be used, might not be doing that in the
manner in which it’ s used or threatened to be used is readily capable of causing
death or substantlal bodlly harm.

And fo[glve me, this might get a little tedious, we've got a ot of
definitions here, thlSls the law, but what do we must mean by substantial bodily
harm? That's some%'hing else that, again, could be used commonly but we have a
specific legal defmltlon of it. It means several different things. That it creates a
substantial risk of death or serious permanent disfigurement or a protracted loss of
the use of part of your body or there's a whole separate portion of it, which is

prolonged physncalgpaln. So what do we have at the end of it is any instrument
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where in the manh‘er that you actually use it or that you threaten to use it is readily
capable of causinggp‘rolonged physical pain. And | submit to you, ladies and
gentlemen, that the knife that was used was a deadly weapon, that four inch blade
that snaps into place sufficient to cause fear in Mr. Munoz, that is a deadly weapon,
that four inch blade, in a manner which it's either used or threatened to be used can
cause substantial?bodily harm. It can cause serious injury or just prolonged physical
pain. And why do we say that? Because of the reactions to it, the descriptions, and
the reactions to |t

And l""ve already covered this. So I'm not going to take up anymore of

your time with that.
Now, we told you -- | told you during opening statements that you're not
going to see the knlfe the knife was never recovered, witnesses testified, officers
testified, they neve:r recovered the knife. They looked around, they looked in the
van, they looked mthe area, they never recovered the knife. Errol told you he never
saw a knife. He dd,esn't know what happened to it, you heard him on the 9-1-1 call,
you know, oh, so you don't know where the knife is? No, ma'am, we sure don't.
Mr. Munoz and Mrfijramble they don't know where that knife went either. That the

law will also tell you that the State is not required to prove or to show that knife,

bring that knife to- you we still have to prove that it was there, that it was used, but
we don't have to agtu,ally show you the knife, we don't have to recover it. Why is
that? Well, you heard from the officers, both of them, they weren't surprised that it
wasn't found. It dldnt shock them. Why? Because there's substantial amount of
time and distance between where the incident occurred and the school where he
was actually apprehended That it was even brought up during cross and then

redirect of one of the | believe it was Officer Humpherys, that even notes in the
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CAD, that it looks as if the Defendant may have discarded some property. It doesn't
say exactly what bLt may have discarded some property.

Now, V‘ e're asking you to listen to a whole number of people and
determine who to I:oigyyalieve and what to believe and how much credibility you want to
give to each persdf. This is something that we do in our everyday lives. It's not
something that's né;w to us. It's a law specifically points out a number of things that
you can use to kinjd,of help you in determining how much weight you are going to

give to that individu“'al in their testimony. Their manner on the stand, relationship to

the parties, motiveé},and fears, feelings and interests, opportunity to observe the
matters, the reasoﬁébleness of what that person says, and then the strength or
weakness of their ﬁécollection.

Let's talk for a couple of minutes about who said what from these
various factors. We heard from Julian, you heard from him that he went outside, he
talked to the Defenﬁéant, he asked for the wallets back, he knew that he wanted
those wallets, he saw those wallets being taken, he asked for those back, and he
got two back. Andhe said, | can still see other things that were on in, and | asked
him for the rest of the merchandise, and | asked him, hey, let's step back inside.
That's when the kmfe got pulled, that's when he immediately stops what he was
doing because he was shocked. Well, you got to see him on the stand, you got to
see how he interaCféd, how he responded to all of the questions.

Now, W|th the relationship to the parties, obviously, he's the victim here.
He probably got a bxt of an interest in it. What are his motivations and fears? Is he
going to be requirefc:{:i to pay you for those items? What -- does the outcome of this,
you know, matter té)iihim? What are his motivations and how he testifies? Look at

how he testified yeéjcerday compared to what he said in the 9-1-1 call and what he
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said throughout thio;time between then and then -- then and now, excuse me. Does
he have a reason to try and blame somebody else for taking these items? Again, he
could have just gone in and written them off. He said, yeah, the guy broke
parameter. He oouldnt grab him, couldn't arrest him. Why go to the extent of
claiming that the k:ni;ife was pulled? What about his opportunity to observe matters?
Who could have possnbly had a better view than he did? He was within arm’s reach
at that point, nobody in between them. Was what he said reasonable? You have an
instruction in youri‘é’aokets on commonsense, that basically says when you come in
here we ask you Just to look at the evidence from this case but the lens through
which you look at i’:cki}includes your commonsense. You don't have to leave it outside
the courtroom. Usmg your common sense, were his statements reasonable? Were
his reactions reasqnable? What he told you he did and fought and felt was that all
reasonable? And,;gfinally, the strength of his recollection, was he somebody who
could barely remenjifber bits and pieces of it? He only remembered the parts that
really helped him and he forgot the rest of the parts or was he somebody who was
able to give you a falrly consistent and thorough testimony, understanding the fact
that this occurred atthe end of March.

Now, and I go through this with every single witness, what he was
seeing things with ﬁ[lr.«Bramble. What were his motives and interests here? What
are his relationshibf’s} to the parties? None of them knew the Defendant, there's no
indication he had agrudge against him. As the defense pointed out, Shaun and
Julian, they're not best friends, they're not hanging out after work every day, they'll
have an eight—hou’rl;ohift or two together, but it's not as if they're, you know, close
buddies. What about his statements? Were they reasonable? Did he remember

things appropriateiyi?
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A{hd:ErroI, what are his motives? | mean, maybe he wanted to be a

bit of a hero, you k‘jnow he seemed like he was excited to be part of this.

You also heard from the officer that in cases like this, and calls like this,
about 50 percent of the time you'll have a civilian or somebody else unrelated to the
scene who will follew and try and help out at least for a portion of the time. So it's
not that Mr. Errol or that Mr. Appel was, you know, acting unusual. He was just
trying to help. He dldn't know Julian. He didn't know Shaun. Doesn't know the
Defendant. He has no real relationship to them other than the fact he happened to
be outside of his wn‘e s store that afternoon. What about his recollections? Did he
remember things Well?

So wfeé,,have all of that. We have all of how you look at the people and
how you determine;, based on what they've said, how much weight you want to give
their testimony. But fortunately you don't have only the testimony itself, you have
other things which";'/ou can use to corroborate it, you have the 9-1-1 call and the
reaction to the events Those first initial thoughts and feelings before they've had
time to think about |t before they've had time to come back into court and testify in
front of you, beforeg;they ve had time to review their own reports, just their first, initial

thoughts and feelirjigs and reactions documented and you can listen to them.

There's a video from inside the store, does their testimony about what
happened match up with the video? That video doesn't lie. It has no motivation. It
has no feelings. Ithas no relationships to anybody else. Now, what does that video
show? That videoéﬁélearly shows the Defendant taking miscellaneous items from
around that store and putting them into his jacket.

The D‘;ﬁe‘fendant‘s behavior, what does his behavior say about what the

testimony you heard was? Does his behavior indicate to you that -- does it match
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up with what they'fr,te saying he was doing and how he would be thinking at that point
in time. Then we have those items that were found in the U-Haul, those items still
had that T.J. Maxkﬁsticker on them, did they match the items that you can see and
you've heard testihjony that he was taking?

Ladiaa'and gentlemen, this was a robbery. Remember the value is not

an element of thisf.;‘,He's not charged with the theft itself. Remember that actual fear

doesn't need to beﬁshown, the circumstance -- of what a normal circumstance is

would put a person in fear such as they would give up that property. So even

though Julian testif;ed that he was afraid for his own safety, that he looked shocked,
if that doesn't convi}nce you, if that has a kind of circumstance that would put an
ordinary person, not superman, in fear for their own safety, it's still a robbery.

We gjq;back to our elements, unlawfully takes personal property from
another or in his ptés,ence against his will, with force, or fear of force or violence. |
submit to you, Iadi:ais and gentlemen, that the evidence which you heard clearly
establishes each and every one of these elements,

At the{;};and of the day, this is your verdict form, this is how you
determine the facts you tell the Court how you've determined those facts and
applied them to thiéifrlaw. You'll see that you have three options: not guilty, guilty of
robbery, and guilt;{fbf robbery with use of a deadly weapon. | submit to you, ladies
and gentlemen, that it's not, not guilty. Not guilty is not the appropriate response
because if you Ioo;t{at all of the evidence that we've had, you consider all the
testimony, you we;ifgh it, and you find all of the facts that you find, you'll find beyond a
reasonable doubt that the Defendant took personal property from another, or in his
presence, againsthis will, with the use of force or fear of force or violence.

Remember that force or fear of force doesn't have to be actual touching. It doesn't
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have to be harm aié;tually made. As long as it would cause a person to give up their
items. It can be uéééd;to overcome resistance to the taking of property, hey, let's go
back inside, give me the rest of the stuff or to facilitate escape, to get away.

So We;';te, left with robbery and robbery with a deadly weapon. | submit
to you that the app;erOpriate verdict is also not guilty of robbery. You had that
testimony about that knife, that four inch blade, it's black, you heard it click into
place, and all of the reactions of every individual involved with this were consistent
with the use of a kmfe You know, we don't have it, we can't put it in front of you,
can't take it back mto the deliberation with you, but the law says that we don't have
to, and the officersf_explained, it's not uncommon, not unusual.

Sol suggest to you, ladies and gentlemen, that after you weigh all of
the evidence, you'Ijz;determine that the appropriate verdict is guilty of robbery with
use of a deadly weépon.

At the:;beginning of this case, when | first got up here, | told you this
case is about chonces the Defendant's choices. What I'm going to ask you to do
today is to find the?{t:acts as you do from the evidence, keeping these instructions in
mind, apply those faots to the law as provided to you by the judge, that you'll hold
the Defendant accéﬁitmtable for his choices. Every choice that we make in life has
consequences, andl'm asking you to hold him accountable for his actions. I'm
asking you to find hlm guilty of robbery with use of a deadly weapon.

Thankyou very much.

THE COURT Thank you, counsel.
Ready’?
MS. SPELLS Court's brief indulgence.
THE COURT Just so the jurors are mentally prepared, when you start to
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deliberate, we ord{e,red you guys some lunch about an hour ago. So you can have
some food. ’
CLOSING ARGUMENT BY THE DEFENSE

MS. SPELLfS: Good afternoon, ladies and gentlemen of the jury. | want to
thank you for beiri}‘g attentive throughout this time, for bearing with us, and just
listening to all of the evidence. Now, is the time for our closing argument, after |
make argument, thfe State will have another opportunity to speak with you. During
that time period We just want to remind you that what you decide is the fact -- are the]

facts in evidence |r the case, that's your decisions.

So perception is not reality, everybody has different perception and our
perception is our pomt of view. Everyone has a point of view based on what their
story is, the way itﬁ‘happened according to you. Sometimes that is based on just
who you are as a i;ﬁa‘;‘erson. Perception and memory go hand in hand. The way you
perceive somethin’é is going to be the way that you tell the story and that is going to
also come into play with your memory. | want you guys to remember when you are
thinking about all of the different withesses and what they have said to you and all of
the different evideﬁce that came from the stand, that memory is not a tape recorder,
you don't get to press pause, come back and resume like a movie. It's just not the
way it works. Butéur memory is deﬁhitely influenced by perception.

I don'téknow if you guys recall this or if you saw it or if you are a big avid
Facebook users o,rgifwhat have you, but this is a just an illustration as perception.
This is a picture of&ihe exact same dress. Some people saw this dress as being
gold and white, oth;fer people saw this dress as being blue and black. Again,
perception and what you see, what occurs, is going to be based on the person that

you are and then When you get to tell your side of the story what you saw, what you
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heard, that's going?ﬁto be based upon your perception.

Let's té_kabout some of the things that affect your memory. Obviously,

we know this, this is just common experience, some of the things that would affect

your memory are s‘tjess, adrenaline, your emotions. Those are some of the things
that we have in thi:sifcase, with the interactions of the different individuals. Now, you
heard from Julian Munoz who got on the stand, and he told you that he's been
employed in loss pfriiavention for approximately five years. But that each time he has
interaction with sonieone he still feels nervous. He still has some of that stress. So

that's going to be oinie of the factors that affect his memory, affect his perception of

what's going on.
Now, m my opinion this is a classic movig, it may not be a classic movie
for everyone, but I“yyant to use this just as an illustration as perception and memory
and how things corﬁe and tie together. So you're looking at the case of Forrest
Gump, you have a.ﬁlicdt of different players, and it's very important to note where does
the story start, whoare the players, and what their story is. So, for instance, for
Forrest's mother, the story to her may be about Forrest breaking out of his braces
and learning how to run and that's a very significant story. It talks about tenacity and
things that are gomg on there. For Jenny, however, the story is completely different.
For her, her story, her perception, her memory is going to be about a childhood
relationship, being m love with someone and that love growing into adulthood. Now,
if you take Lieutenght Dan, his story is about friendship, about actions that
happened in the war And if these individuals were to come into court and to testify
about things that hé;bpened, they're going to recount their story in a different way.
Some of them may:fi‘be able to tell the story in a very linear fashion. Forrest's mom

being able to talk a;ﬁ[fjﬁ,out tenacity and she can tell you the beginning to the end.

-37-

954



10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

Other people maybe coming in at the middle, they don't necessarily see the entire
incident so they can't tell you a very linear story, their story starts at a different time,
ends at a differentf';fime. Jenny may be able to give you her highlights. Her favorite
experiences. Shemay not tell you the full story. And Lieutenant Dan, well, if he
was telling a storyi,'ijmaybe he would use flashback, maybe he would tell you what
was the most |mportant thing in flashback to other things that he found important.

Eachj@itness in this case their story starts at a different time period,
they have their own point of view, their memory is going to be different as well.
We've talked aboutthls factors that are at play in our case, the adrenaline, common
sense, stress, andfalso training because we had a number of individuals who came
and tatked to you about some training that they had, how they write reports, how
they are quote/unc{iuote experts in a certain area, they at least have a lot of
experience, they have accustom of doing things and they're been taught and trained
that that's the best;\??vay to do it, and they -- there are reasons that they conduct
certain actions.

So Iets talk about Julian Munoz. He is kind of the lead of this story. He
gives you a story aﬁiout his employment with T.J. Maxx and he came and he told
you that he would ;é;)nsider T.J. Maxx a clothing store. He was an individual who in
telling you his story'i;he wasn't very detail oriented. He said maybe two wallets,
maybe three wallefé, at one point, during questioning on the stand, he indicated that
possibly there wereup to four wallets that Mr. Harvey either concealed or stolen or
took. But when wetalked about that he brought up his report and kind of went back
and forth.

He does not speak to Mr. Bramble, this is his co-worker, and he says

that he left outside@f the store and Mr. Bramble was doing video surveillance and
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mentioned some,?{l;ke through a telephone call or what have you, that there were
additional items cd;r\CeaIed, possibly taken. But before he goes to write his report,
which he indicatecfl;that he would look at, it would go to his upper management in the
store, it could pOSSIny be used at a trial in a case, other people would be looking at
it. He didn't take tﬁetime to go speak to Mr. Bramble about other things that had
occurred, to finish;{;jc’)cumenting, and to be as detailed oriented as possible in his
reporting.

He talks to you about his boundaries and that's important because
that's his company;ﬁpolicy and that ties into a person's motives and a person's
recollection of what they did, what they said, how they reacted.

Now,flgét’s talk about the knife. And for Mr. Munoz it's unclear whether
we get the entire story for him. | would submit that to you. He came and he testified
and he said that he stopped short and the State, just in their closing argument,
indicated, that, yoﬁ;know, he retreated. He didn't continue to follow him. But we
heard from Mr. Appel that there were -- there was more than one person taking
pictures. You alscf);heard from Mr. Munoz that he told the 9-1-1 operator, and you
guys heard the 9-1-1 phone call for yourself, information about the individual and
about the vehicle.

And I;siiubmit to you that you're not going to be able to see the vehicle
parked and the Iicé}énse plate of the vehicle parked in front of a Dollar Tree store, if
you're retreating back to the T.J. Maxx. And we showed you the map on a number
of different occasicé:rts and just the difference between those two stores would have
required some further advancement.

In Iooi‘ly’:{i;:,ng at and weighing his testimony, I'd ask you to consider his

perception and his;ﬁr;nemory, the fact that he was anxious, he told you that on the
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stand that he was hervous, whether or not he was compliant with his company
policy when he indicated that he was not supposed to pursue someone outside of
those boundaries, ime width of T.J. Maxx and to the sidewalk, and his comments
about time and wa}ift;!ng. He doesn't necessarily like to wait for the police. It takes a
couple of hours uhléss it's something significant, something significant here like the
report of a knife béing present.

Now, wyhen considering the testimony of Mr. Bramble we get his story

and it's important to note that he didn't see anything. | mean, we've talked a lot

about his actions and some of the other people's actions, but what it boils down to
what you are all he:‘r:e to decide is whether or not Mr. Alfred Harvey is guilty of
robbery with use ofa deadly weapon. Mr. Bramble didn't see anything. With regard
to that interaction he wasn't able to tell you that he saw a weapon. In fact, he didn't
see a weapon. Heéiﬁndicated that his role was very limited. He didn't share his
knowledge or the fact that he was taking photographs with officers. He didn't show
those photographs:%o Mr. Munoz.

He sald Julian looked shocked. He didn't tell you that Julian looked
scared or frightful or in fear for his life. He said Julian looked shocked, like maybe

something had occgrred that wasn't part of the ordinary. Now, | would submit to you

that there are a nu;ﬁber of different reasons that a person looks shocked and we
talked about this. We talked about this when we were discussing circumstantial
evidence during ou&r};,jyury selection where the State submitted to you that if you were
in your home late aﬁfg?night, you'd gone to the bed, and before you went to bed there
was no water on the ground, you come outside and you see water on the ground,
would you concludé}that it has been raining? And we talked about, okay, that may

be one Conclusion,{;‘but there are a number of different conclusions that you could
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come to. In fact, Oihge of you indicated that maybe there was a movie set there and
they were filming aﬁi;bortion of the movie with rain and so they had water there to
make it appear thatlt was raining but it had not actually rained.

So here t‘here are a number of different things. What we do know is
that Mr. Munoz asked Mr. Harvey to come back into the store with him and he
refused, okay, thatf‘:{si something that's a little different than the ordinary when he told
you normally, just come back, | fill out some paperwork, that's it.

With re;éard to Mr. Bramble's perception, his memory, and we've
discussed that he wasn't there. He didn't have much investment in this interaction,
in this case, becauzeie he works for organized retail crime. So this wasn't something
that was really somethlng he did on his day-to-day job. He was trying to assist
Mr. Munoz to a cerfain degree but didn't have much investment. He told you that it's
not part of his job or company policy, his job description to apprehend someone SO
it's not something that he was going to be doing here. His actions weren't going to
be with regard to th:at. And that's important to note as well because you have the
interaction between‘iMr. Munoz and Mr. Bramble and Mr. Bramble coming out to
help Mr. Munoz and;what are Mr. Munoz' thoughts and perceptions about his
actions and how I\/Ir Bramble may view those actions.

We heard from Mr. Appel. Now, | would agree with the State that
Mr. Appel indioatedfihat he was happy to be a part of it. He was the Good
Samaritan. He wanted to be helpful. He was coming to the aid and to the rescue
and he follows the van Now, when we're thinking about his perception and his
memory, | submit to you listen to the 9-1-1 phone call, what we get from Mr. Appel
is that although he' s trylng to be helpful, he gives a lot of information that he really

has no ability to glve He says, oh, someone just pulled a knife out on these people.
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He wasn't there. He didn't see it. He's in the parking lot in his vehicle. We don't
know where the kmfe is. Well, that's true he doesn't know where the knife is. But
the reality of the sifgation is that his story starts at the end of the story, that's
important as to wh‘éther or not a robbery with use of a deadly weapon occurred
because he's com:i;rig in after that. He didn't see any of the interactions with

Mr. Munoz and Mr, fH;arvey.

And thére's a very significant difference of hearing something versus
seeing something.:;ngou hear something from a person, you tell another person, they
hear it, and by theift;i'me they retell the story there's going to be some things that may
be a little bit differeﬁt, may sound a little bit different, somethings may be
emphasized, somefhings may be de-emphasized. There is a huge difference when
you are viewing sqﬁjething firsthand or where you're hearing something from
another individual.f‘g;And the perception of Mr. Appel is that he knew everything about
the case, he was af:ble to give all the information that he was asked of.

We heard from Officer Nelson and Officer Humpherys, their story is that
they're trained ofﬁcers they've been working for the Metropolitan Police Department
for quite some timg;; they did a thorough investigation here, they told you that there
was also air trafﬁc;‘ap:atrol involved, and they told you that, you know, you didn't hear
any stories of any iéﬂsues. They conducted searches. Officers came and tell you
that Mr. Harvey co‘risented to them going into his pockets, to doing the search, and
all of that. He was;?;ooperative with that search. And upon finishing the search, not
only of Mr. Harvey,;gic’)f his person, but also of this vehicle, they didn't find any knife.
What they did find was T.J. Maxx property. Their perception and their memory, they
indicated that they‘ii}ivere concerned about officer safety, safety of others because

there had been a pﬁone call out that maybe a knife was involved. So they wanted to
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make sure that oth@r,people weren't going to be harmed.

Now,%We heard from Officer Humpherys and he told you clear as day,
without any type of;hesitation, that sometimes witnesses are mistaken in what they
speak, they don't éWays get it right. He told you that. He said here there was not a

knife found.

So wéfbrieﬂy heard from Mrs. Harvey. In considering her testimony,
you can consider tﬁefact that she is married to Alfred Harvey. She'was the
passenger in this \Zéhicle and she told you that she was nervous. She was nervous
then, on that date,ﬁf‘iﬁt was an unfamiliar situation for her, and she was nervous
coming here to tesfify to you guys. She indicates that she was the passenger in the
car, that there weréi two individuals taking photos. She saw two of them walk right
up to that vehicle and take photos with their cell phones, and that's not the same
story that we got from Mr. Munoz because he says he never took any photographs.
He didn't go up to that U-Haul vehicle.

She told you that Mr. Harvey is right-handed. We're going to discuss
that a little bit. Shé{gﬁtold you there was never a knife and that Mr. Harvey doesn't
generally carry a knlfe Again, there was no knife found. She told you also that
when they were gomg to that school her daughter needed to use the restroom.
They were stoppinél at the school, this is not the situation where the cops are pulling
the individual ovek%ﬁénd stopped them at that school. They stopped at that school
and the cops theniﬁ‘rﬁﬁet them there.

Now, Isubmlt to you, ladies and gentlemen of the jury, Mr. Harvey is
not guilty of robberﬁ? with use of a deadly weapon. The State -- it's kind of like
spaghetti, they're trymg to throw a whole bunch of stuff at you guys to make some

things stick. We had a lot of different information that came back that really is just a
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distraction as to wrat this case is about. There was a lot of different indications
about kids being present where they were, what they were doing, different
merchandise in theécar, driving, how an individual was driving, how Mr. Harvey was
driving, they quesffrpned both Mr. Appel as well as Mrs. Harvey with about that, and
we spent a lot of tlme about the path taken to get to this school, what happened at
the school, what srde people were at the school, nothing but distractions. What
does that have to do with the robbery with use of a deadly weapon?

So, Iet's look at the Information, you guys have that in your packet,
that's instruction number three, and it tells that you that an Information is but a
formal method of eiecusing a person of a crime. So this is what the State has
charged Mr. Harvey with and they lay it out for you. And they say that -- we're not
going to read it thréugh its entirety, we're going to skip down to line 13, it says,
Alfred C. Harvey d|d willfully, unlawfully, and feloniously take personal property,
to-wit: miscellaneeps clothing items, from the person of Julian Munoz, orin his
presence, by means of force or violence, or fear of injury to, and without the consent
and against the wrllof Julian Munoz, with the use of a deadly weapon, to-wit: a
knife. They go onto say, Defendant using force or fear to obtain or retain
possession of the property to prevent or overcome resistance to the taking of the
property, and/or teffacilitate escape. That's what they've charged Mr. Harvey with,
that's what's |mportant in this case.

So, weknow that there's absolutely no miscellaneous clothing items. It
can characterize TJ Maxx as being a clothing store all they want to, the items in
this case have nothlng to do with clothing.

We know that there's no knife, there's no weapon ever found. | submit

to you there was n“efﬁ;fear, there's no violence. What really occurred here is that
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Alfred Harvey stoie; some items but theft is not robbery.

Mr. Munoz on the stand said T.J. Maxx is a clothing store. When | went
back and said, well don't they sell water and food and accessories and all these
other items. He sald oh, yes, it's a department store. | agree with you.

The one piece of clothing item that was kind of thrown out there was
this blue shirt. Sowe see Mr. Harvey in the store, he's wearing, what | submit to
you is two d|fferent blue shirts, one light, one dark blue, very similar to the blue shirt
that was shown to you guys later as a piece of evidence. These are not clothing
items, these are the items that were taken, wallets, some type of hand or face
cream, and perfum{e.

So Iets go on to this knife. Absolutely no witness, outside of
Mr. Munoz, testifieﬁ,’;s; that there was a knife here involved. Now, let's think about this,
Mr. Munoz came on the stand and he told you that he was standing on Mr. Harvey's
right-hand side. He told you that Mr. Harvey reached into his left pocket with his
left-hand and pul!ed out the knife and held it above his head with the left-hand. We
know from the vndeyg surveillance, as well as Mr. Munoz' testimony, that what was in
the left pocket wasthe face cream or the hand cream, the cream that had been
taken from the store We also know that there are wallets tucked into this left-hand
side. This is the sgrveillance video and the photographs that you were shown
yesterday with reg‘:e;i;rd when the State was stating that the items were concealed, the
wallets were conce‘eled in the jacket. And unfortunately we didn't get to see that
jacket, that blue Shll‘t thing. We don't know necessarily what does it look like? Are
we dealing with ms:de pockets here? Are we dealing with him concealing things
under the arm hke thls into the arm of the shirt, just underneath here? What are we

dealing with? We dont know. But it is significant because the items are going into

-45-

362




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the left-hand side.
I want to talk to you guys about a timeline here, and you guys have the

9-1-1 phone call, y{Qu can listen to the call again, it gives you the date and the time

at the beginning o'f,;the phone call. First call comes in at 16:34, that would be 4:34
p.m., that call is byMr Julian Munoz. At 16:38 we have Mr. Appel calling and he is
informing the 9-1—1‘?;0perators he's following the guys, already in motion, following
these individuals. And then just before three minutes into that phone call, you guys
heard it, you Iistenéd to it, you can check my timeline if you like, he says, Appel
says, the suspects are in custody. So we're talking about a total of approximately
seven to eight mmutes
From all the testimony that we've heard we know that Mr. Munoz goes
outside, he's talklng to Mr. Harvey. Mr. Bramble told you that within approximately
30 seconds he's outs:de He said he had to get through some people, he arrived
outside apprommately 30 seconds later, and saw both Mr. Harvey and Mr. Munoz
but he doesn't see’ a knife.
We knpw that at that point Mr. Bramble and Mr. Munoz are going

towards the vehiclés. We know that because Mr. Munoz is calling in the 9-1-1
phone call.

MR. SCHWARTZ: Your Honor, | hate to interrupt. Could we please
approach?

THE COURT: Sure.

[Bench conference begins]

MR. SCHWARTZ Sorry, | didn't want to interrupt. 1 just have a concern that

with the redacted versmn of the 9-1-1 call it might have a difference because the

CAD doesn't seem_tp indicate the three minutes from when Errol calls the

36




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Defendant's in cusf’Qdy. So if | could just make that clear in my closing, | mean,
rebuttal. | don't knf;%jiilv:how much more we're going into it.

THE COURT | don't see any problem with that. Okay. If you want me to, |
can say there mlghtbe a slight discrepancy because | reviewed -- the Court had
redacted irrelevantlfﬁwaterial. So if there's a discrepancy, it's understandable. Do
you think that's gomg to be a big issue point?

MR. SCHWARTZ: If you can just move on at this point from this argument,
we could. It's not ablg deal.

THE COURT Well, because if there is going to be a discrepancy because of
the timeline becaugé of the redaction then don’t emphasize the discrepancy.

MS. SPELLSffé; I'l just move on, | guess.

THE COURT‘:'?} Okay.

MS. SPELLS At least it would be appropriate for us to notate the redaction.
And looking at the CAD what is the difference, a minute?

THE COURT;.; Then avoid the issue but just don't --

MS. SPELLS: Il move on.

THE COURT -- don'’t bring up there's a discrepancy.

MR. SCHWARTZ: Okay. Thank you.

MS. SPELLS All right. Thank you.

[Bench conference concludes]

MS. SPELLS So let's talk about what we know, okay. We know that
Mr. Bramble tells you he's outside within approximately 30 seconds, from there
Mr. Munoz is callmg 9-1- 1, he is approaching this vehicle, getting the license plate
information. We know that Mr. Appel is on scene before this U-Haul takes off, he

tries to block the U;Haul. We know that air unit traffic control is somewhere in here.
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We didn't get to hee;r from them but we know that they were out there, right? We
know that the cope;,are trained, they're trained to search for things, they're trained to
look for things, notﬁ,enly did they search the car, they searched Mr. Harvey.

Now, V\e had an indication yesterday about well maybe the knife was

dumped. So we tal‘{(ed about what exactly was communicated and the specific line
that Officer Humph{erys testified to, subject possibly just dumped property, and that's
coming at the sche‘el Well, we know that these trained officers searched these
locations, no knife ever found. Officer Humpherys testified to you all that sometimes
witnesses do mlsunderstand they don't see what they thought they saw.

So let's;talk about a few of Mr. Munoz' [indiscernible]. And, again,
understand that he's nervous. He indicates with every stop he's nervous. So we
need to talk about h|s perception and his memory. But he testifies that there were
two wallets, there Were three wallets, there were four wallets, now there were three.
And then when | questnoned him about his report, what did you write in your report?
He comes back, yeah there were two wallets written in the report.

The llc;e~nse plate number, and the State went over this with you just
briefly, that he camée back, had to clarify with regard to what the actual license plate
number was. There was some misunderstanding about the streets, which directions
they went, where thls car was traveling. There's no follow-up with his co-worker to
conduct his report.‘{ikfiHe says that he never took any photographs, but, again, we
have Mr. Appel an‘d;Mrs Harvey testifying there were two people out there taking
photographs. Who else is out there? We know it's only Munoz and Mr. Bramble.

Mr. Bramble told you he took photos.
When the State carries the burden of proving to you beyond a

reasonable doubt that this knife was used in the commission of the crime that being
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robbery with use o a deadly weapon.

| wanjtyad to talk to you all about credibility, and that's your instruction
number ten, and I'm not going to belabor the point and read it all to you because the
State did a lot about credibility. So | think everyone clearly understands what
credibility is. | want to submit to you, however, that consistency is not necessarily
iIndicative of credibtility especially in cases where people have written reports
because you're gomg to testify consistently with your reports, you're going to review
them before you ciQi’me and testify. Additionally, when you make up a story about
something, you teil,ilithe story, you're going to be consistent in that. So consistency
by itself is not neééssarily indicative of honesty or credibility.

When;you consider all of the factors and all of the things here what you
have is the fact that Mr. Harvey's vehicle never out of sight. Mr. Appel immediately
blocks it in, he's foilj;owing the vehicle the entire time period, tells you he wanted to
know where it goeé; We have the air traffic unit control there and then we have the
police immediateljiarriving, okay. As Mr. Harvey is walking to this vehicle we have
Mr. Bramble and Mr Munoz going towards the vehicle, getting the information. We
heard yesterday that in Mr. Appel's statement he said three people were running

towards this car takmg photographs. Where was the opportunity for Mr. Harvey to

ditch this alleged ktjife? If it's ditched on the way to the vehicle, then we have

Mr. Munoz and Mr‘;}fﬁf}BrambIe following him to the vehicle, they would have seen it on
the ground. Ifit's dltched on the way to the school, we have the air traffic control.
We have M. Appeﬁélg;following this car the entire time period and he wanted to be
helpful. He was glvmg up all types of information that he did not even have the
answer to. If he Would have seen anything, if this knife would have been ditched

somewhere, we wéfuld have heard some indication of that but we didn't hear

-49-

966




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

anything because ttere was not a knife.

Thereft&as also no fear, no force, or nor violence. Kind of rewind, go
back to the interactiic;)n between Mr. Munoz and Mr. Harvey, and we hear that
Mr. Munoz asked Mr Harvey for the wallets. He freely gave them back. He's not
screaming at him. Hes not pushing him. He's not throwing those wallets at him.
He just gave him the wallets back. Mr. Munoz testified there's no yelling, there's no
body contact, thereﬁifﬁs,no force or fear of violence in that interaction. He says at that
point Mr. Harvey refuses to turn back to the store.

Sol submlt to you there's absolutely no knife, there's no knife found,
there's no indicatiorﬂtﬁfthat Mr. Munoz actually saw a knife. We have the officer saying
that people are m|staken a lot of times in what they see, what is actually occurring.
So at that point wehave a hand-up, possibly some hand cream in this hand, coming
out of the left pocket Is that force or violence? Does that put you in fear? Again,
perception is not reahty

Let's talk about the actions of Mr. Alfred Harvey. He stole merchandise
from T.J. Maxx. MrMunoz told you that it was less than $500. He didn't have a
weapon. He's not bemg forceful in giving back those wallets. He's not being
threatening. At theend of the day, he's thief, not a violent robber. I'm not saying he
didn't do anything; yes he absolutely went into that T.J. Maxx store, concealed
items, left the storeW|th items that did not belong to him. He stole items from T.J.
Maxx. There's no optlon for that in your verdict form.

The State is the person who charged him, you saw that in the
Information, and they have the burden of proving to you beyond a reasonable doubt
the charge that they‘ve submitted to you, robbery with use of a deadly weapon.

| submltto you that snapshots, highlights don't work, and we see that
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with the story andftde illustration with Forrest Gump, because if you just get one
person's snapshot or one person’s highlight you don't know the full story.

Perceptlon drives memory but your perception is not reality. What color
is that dress? We:,‘c;iont know. What are some of the things that influences memory,
again, adrenaline, gBia’s emotions.

So you re the trier of facts and you have to put this story together using
credibility, common sense analyzing the evidence with regard to perception and
memory.

So as}ﬂ‘lijf;said, the State will get to speak to you again because they do
have the burden o:f;fpr‘oof here. So there were just a few final things | wanted to go
over with you all.

Court'éf indulgence

The State spoke to you a little bit at length about this knife and the fact
that they don't have to show you that it was recovered. | submit to you that's the
law, they don't have to actually have the knife here for you today for you to find that
a knife was utlllzed | submit to you there was absolutely no knife. \When we're
talking about memory and perception, it is important to consider the fact that you
guys don't have the‘iknife because there's no one else to tell you that they saw a
knife. There's the bnef testimony that it's four inches. We don't know any of that.
The facts instead show that there was not a weapon, that Mr. Munoz was just.
mistaken. ,

And, Ieétly, | want to draw your attention to your jury instruction number
six. It says, if you are not convinced beyond a reasonable doubt that the Defendant
used a deadly weapon in the commission of an unlawful taking of personal property

from the person ofgfnother -- again, here the State has charged miscellaneous
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clothing items -- or in his presence, by means of force or violence or fear of injury,

immediate or futur:e{; to his person or property and that such force was used to

obtain or retain p03$ession of the property, prevent or overcome resistance to the

taking of the propeij;y, or to facilitate escape with the property you must find the

Defendant not gu1|ty of robbery with use of a deadly weapon. And | submit to you

that here Mr. Harvé‘

y is not guilty of robbery with use of a deadly weapon but he's

also not guilty of robbery because he didn't use force or violence here. He stole

items and refused to come back into the store. Mr. Harvey is also not guilty of

robbery. We'd askﬁfhat the appropriate verdict here and we're confident that once

you've analyzed a!‘l,ﬁ:,c')f the evidence you will find Mr. Harvey not guilty.

Thanszﬁ,you.

THE COURT:

- Thank you, counsel.

How Iqhg do you think your last portion is going to take?

MR. SCHWARTZ: Ten, fifteen minutes.

THE COURT You guys want to stay or you want to take a little break?

UNKNOWN JUROR: Stay.

THE COURT:

You want to get it over with?

UNKNOWN JUROR: Yes.
MR. SCHWARTZ: If you could switch over back to our computer, please.

Is it okay if I move this, Your Honor?

THE COURT: Sure.

MR. SCHWARTZ: May | proceed, Your Honor?

THE COURT:

. Yes, please.

[RE;QUTTAL CLOSING ARGUMENT BY THE STATE]

MR. SCHW&RTZ: The State's whole case is a distraction; right? That's what
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she said. We thre;\ty‘a bunch of spaghetti up for you guys to watch this whole week;
right? All a distraetion, huh? When she gets up here, the defense, and they talk
about miscellaneogs clothing items, they're talking about the fact that there's a
Facebook dress, you can look at one way or another, talking about Forrest Gump.
Let's talk about the;;case. Let's talk about the facts. Let's talk about the law that you
guys have right there, okay. | want to be clear, ladies and gentlemen, | didn't ask
you to sit here all week for this trial so you could go back and talk about clothing
items, Forrest Gump, and dresses, okay. You have the law, | want you to look at
the law and apply;tihe facts. In jury selection you guys talked about, you look at the
facts, right? You Ie'ok at the facts and how it applies to the law and the law in this
case has to do Wlth robbery, taking of personal property from another with force or
threat of force. lts that simple, that's the law, that's what the State's proven and
that's why he's gu:lty

Now, m particular Ms. Spells did address this Information that we talked
about. It's the cha‘[glng document, it has the robbery, what he's charged with, it's
instruction numbei?‘ithree the first line, this is it not evidence of anything, this is not
evidence of anythlng this is just a piece of paper that says he's charged with

robbery with a deadly weapon, okay, that's all it is. And the personal property, this

miscellaneous ltems that we've alleged, the wallet, the cream, the lotion, whatever,
from a clothing stope, that's what it is, personal property that was stolen, okay. And
they admitted he stole it, right? She said he's a thief. You saw the surveillance, you
heard what she sald, she admitted, okay, there's no -- that's not in dispute that he
took those items.

The Defendant -- the defense has led you around with this -- the only

thing | can think of;;ts this distractions; right? We're going off in Forrest Gump land
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but let's focus, okey, focus on the law, it's right in front of you, and the facts, okay,
that's all we need‘itﬁ‘o talk about.

Now, aihe defense made this huge, huge deal about perception and
memory and, you know everyone is just wrong, | guess, everyone is just wrong. It
wasn't a knife it was the lotion that he was threatening him with. We're not doing
this today, with thezilotion. Come on now. Mr. Munoz got up on the stand and he
told you he was ih;}?ear for his life. He saw the four inch blade. He heard the snap.

Last time | checkec lotion doesn't snap when you take it out of your pocket, fair? He

wasn't mistaken about the knife, okay. He described it for you as a black, four inch
blade, raised above your head. Why is the Defendant going to raise lotion over his
head? And why |sMr Munoz going to step back scared? No, it was the knife. It all
makes sense. It all adds up, okay.

And now we got Mr. Bramble, he didn't see anything, right? Well, he
saw something pretty important. He saw the reaction on Mr. Munoz' face right after
this incident happefixgjed. He said he was shocked. Mr. Munoz has dealt with
numerous shopliﬁeérs. It doesn't matter to him if they run, if he gets the property
back, he's going tq;go out, he's going to try to get them to come back in, and if they
don't, he's going togo back inside and write his report. But when someone pulls a
knife on you that cﬁanges things, that's what he said; right? This was something
different this was not a normal interaction.

And some more distractions from the defense, we're talking about
Mr. Munoz said three to four wallets, he didn't know -- he mistaken north for south,
east for west. He saud that there was a G instead of a T in the license plate. What
does that have to do with the fact that this was a robbery? Nothing. He was -- you

heard the 9-1-1 ca‘[l:ﬁ,, he was scared. He corrected himself on all of those things.

-54-

371




10

1

12

13

.14

15

16

17

18

19

20

21

22

23

24

25

You didn't hear hisk,,‘ oice falter at all though when he said he was robbed with a
knife; right? That's the first thing he told Julian -- or Shaun when he arrived. He
didn't say anythmg else about all these other confusing distractions. He said that he
got robbed that's w,‘tﬁat happened.

And | eian't know what else we want from Mr. Appel, right, this guy is
just visiting his wife{;at Ross, he happens to see a situation, he offers to help, he

calls -- he does everything right. He does everything right. And he told you up front,

yeah, | didn't see it, all | did was follow him, so | know exactly where this man drove
and exactly where he stopped, that's all we asked him to say.

So when the defense gets up and says, well, you can't trust any of
these people's menfiories, right, because they're seeing something different than
what they're saying:‘fj There's no evidence of that. Never once did Mr. Bramble,

Mr. Munoz, Mr. Appel say that the stress of the situation was so much that they're
not sure what happened right? They just told you exactly what happened, that's all
they did, that's all we ever asked them to do.

And, now Ms. Harvey, you know, she came and she said what she
said. She said twoé,people were taking photos or maybe only one was. Well, we
know Julian was onthe phone because you have the 9-1-1 call, okay, so here's one
person, that's Whatfhe's doing. And the other person said he was taking photos,
okay. Atthe end ofthe day, who cares, fair? Who cares?

And the whole reason for stopping at the school for the daughter to go
to the restroom, okey you saw the surveillance video, Mr. Harvey goes into the
bathroom with the chlldren He went to the restroom. We watched the surveillance
video, there was a couple of minutes while we didn't see anything happen because

they were in the ree;t:room.
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And -

MS. SPELLS Your Honor, that misstates the testimony.

THE COURT I'm sorry?

MS. SPELLS That misstates the testimony.

THE COURT Let me just make a comment real quick. When there's a
dispute as to howisiomebody remembers what the testimony is, that the State may
have one -- out of5\?vhat they think the testimony is, the defense may have it -- it
doesn't really make any difference if they disagree on what the testimony is because
it's your recollectlon of what you believe the testimony to be is the only thing that
counts, okay. '

Go ahead

MR. SCHWARTZ Thank you, Your Honor.

You can watch the surveillance video for yourself, that's all I'm talking
about. .

Ms. Spells also said that the State hasn't proven that Mr. Munoz was in
fear. He told you he was in fear, there's that. Mr. Rose told you that it doesn't even
matter what he says would a reasonable person be in fear. Would a reasonable
person be in fear when a knife’s above their head, we're not doing this today, click,
snhap, knife. “

Use your common sense, ladies and gentlemen, please, and there's an
instruction on comfhon sense, it's number 19, and it tells you you can use your
everyday common. sense you don't have to check it at the door so to speak, you
can use your common use and you can figure out what happened.

And, Iaetly, defense said, there's no knife because we didn't find a knife.

We told you from the beginning we didn't find a knife; right? Mr. Rose got up and he
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said there was no knlfe found. But think about this, ladies and gentlemen, the
Defendants gomg to take the knife that he just threatened Mr. Munoz with. He's
going to take it W|th him in his car. He's going to drive erratically throughout the
streets, although accordmg to Ms. Harvey it was 30 miles an hour, drive erratically
through the streets;,; and then he’s going to hang on to the knife. What do you
expect? You expect him to put it in a little Ziploc baggie and give it to the police
officers? No, he'SQoing to ditch the knife, you heard the officer. | mean, the only
thing the defense remembered the officer said was that sometimes witnesses are
mistaken. But he sald they often times ditch the weapon. He knows. He's in a lot
more trouble if ther;es a weapon; right? He ditched it while he was driving from point
A to point B erraticﬁ;ﬁélly trying to lose Errol, trying to lose the helicopter that

Ms. Harvey said she knew was following them. Of course he's going to get rid of the
knife. No surprise‘j‘;‘t“fhat we didn't find a knife here. That doesn't mean that a knife
didn't exist. Wevegot Munoz who saw the knife with his own eyes, Bramble saw
the reaction consiefent with a knife being pulled on someone, and their reactions to
call 9-1-1 immediafiel‘y, yell out for help, all consistent with a knife being put into play,
not a lotion being put into play.

Eleme;éts of the crime, ladies and gentlemen, that's what we've gotto

prove, that's what -— hat's what we've got to prove as the State and that's what
we've proven to you today.

As | sald common sense, please use it, every day common sense and
judgment. You oarj{iﬁgure out what happened based on your common sense.

Think of the idea of flight. If he didn't have a knife, if all he did was take
some items, why does he need to drive like a maniac away from the scene? Why?

He didn't want to glve back the rest of the items, | guess. But the idea of flight it
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embodies the idea of deliberately going away with consciousness of guilt. He knew
what he did. He knew what he did was wrong. He made a choice to pull a knife on
Mr. Munoz and hegf ied to [indiscernible].

Reasefnable doubt, you have an instruction, | encourage you to look at

the instruction, you do not need to rely on my power point here, instruction number

five, not mere poss‘f{i‘pil;ity or speculation must be actual doubt.

Now, ladles and gentlemen, the Defendant made a choice, he made a
choice to change thls from a simple theft that they just admitted he did, to change
this to a robbery wnth a deadly weapon. When he pulled the knife on Mr. Munoz and
threatened him, We're not doing this today.

Ladies{;‘;end gentlemen, today you're going to do it. You're going to find
him guilty, please, of robbery with a deadly weapon.

Thank:‘;’you.

THE COURT Thank you, counsel.
Ladiee~;5end gentlemen, you're about to begin the process of
deliberation. In order to accomplish deliberate -- a jury deliberating, you have to be
under the charge of{ésomebody to ensure that nobody interferes with the process
and that thing -- Tom is -- the marshal is going to take charge of the jury during their
deliberations, and ir{i}order to accomplish that he has to be sworn in to promise to do
just that. So the very first thing we're going to do right now is swear Tom in as --
MS. SPELLSQ:{; Your Honor, can we have the monitors taken off?
THE COURT: I'm sorry?
MS. SPELLS;’:?" Can we have the monitors taken off, please?

I

I
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[The Court Clé;k;swore in the Court Marshal to take charge of the jury during
| deliberations]

THE COURT: Very good, all right.

We'v'eﬁigot all the exhibits, and you guys are going -- are we using the
deliberation roomiéyoWn -

THE MARSHAL No, down here, they just finished.

THE COURT Allright. So we've got a deliberation room right here. So you
guys go with Tom;»:everybody except the two alternates, Marlene and Danielle, you
guys stay right thé,"’r:'e‘,keverybody else go with Tom. | have special instructions for
the two of you.

UNKNOWN JUROR: Us?

THE MARSHAL Yes, you two are going to stay here and you're eventually
going to go with Paula and I'll meet you in a few minutes.

The rest of you bring everything with you, personal property, your note
books, everything,?:;l;et's go back this way.

THE JUDIC!AL EXECUTIVE ASSISTANT: Tom, the jury room this way is
open. ;;

THE MARSHAL: Yeah.
THE COURT Yeah, he knows.
And the lunch is here?
THE JUDICIAL EXECUTIVE ASSISTANT: ltis.
THE COURT Okay. Ms. Mecall, your initial perception as to who was going
to be the alternateS;Was accurate --
JUROR NUMBER 13: | was hoping.
THE COURT -- but you were --
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JUROR NUMBER 13: I've done this before. It's okay.
THE COURT: -- you were very accurate but we don't announce that just
because we like to{_t(eep everybody on the same level of alertness during the course

of the ftrial.

So he:rig—:‘fs what happens at this point, you guys are still on this jury,
because if somethfiﬁgwas to happen to anybody, you guys would be called into
replace them and S,Qbstitute in place if something happens to somebody. So, you
need to stay in contact and you need to also be careful and be aware that the
admonishment abdﬁt not discussing the case still applies until you've been actually
released off of you:rjffjury duty. So one of two things is going to happen, Paula is
going to call you and say somebody is off the jury, we need you to come down and
replace them, or she’s going to call you and say the jury reached a verdict and
you're off jury duty.“;{filf you guys are still -- you don't have to stay here, you don't
have to stay in the bundlng don't leave town, so be someplace where you can get
back. And if you'ré:;fistill in the area, Paula will call you if the jury deliberation reaches
a verdict, she'll calli;you and tell you that and you're certainly invited to come back
and sit in your chalrs while the verdict is read. So it's up to you. The main thing is
just until you are eifﬁ,er serving with the jurors as they deliberate or discharged off
your jury duty, don'tfiitalk about the case. It's the same admonishments that you've
been given you the{;‘}{}vhole time that you've been here, okay? | can't thank you
enough. We can't do this without you. | hope you don't feel like you got cheated
because you were the alternates. But | can't thank you enough for your jury service
and Paula will take;bu and get your jury badges and get --

THE DEFEN&ANT: Thank you.
THE COURT -- exchange of information. | think Tom knows how to get
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ahold of you but Paula will get some --
THE MARSHAL I've got all their numbers.
THE COURT: Okay, good.
All rlght Thank you again very much, appreciate it.
Can they get a bite of food before -- they're going to get cheated out of
having lunch too.

THE MARSEIAL: We'll handle it out here. I'm not sure how much we've got.

THE COURT All right. We know how to get ahold of everybody?

MS. SPELL’,Sl: We will provide that information.

MS. JONES: | think we did.

THE COURT The only person | know how to get ahold of is Mr. Harvey.

All rlght We'll see. As they afternoon progresses, we'll all kind of
monitor the jurors’j;@rogress, if they haven't reached a verdict say by 5 o'clock, I'll
have Tom ask them if they're making progress. And if -- | would think, you know, if it
goes on to like 6, We'll start maybe suggesting that they take a break and come back
tomorrow and deli‘téﬁerate but we'll see. But we'll keep you informed.

MR. ROSE::j‘hank you, Your Honor.

MR. SCHWA;;RTZ: Thank you, Your Honor. Appreciate it.

THE DEFENANT: I just want to say thank you to everybody too. | can see
that everybody hasa job to do, and | understand it a little more than -- it's my first
time ever really havmg to go through this so | do see that it's not just a --

i .
I
1

i
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THE COURT: Did you leam something?

THE DEFET’\;‘]LDANT‘ Thank you, saying thank you.

MR. SCHWARTZ Best of luck, Mr. Harvey, with whatever happens.
THE COURT All right, guys. Go relax. We'll see what happens here.

~ [The jury retired to deliberate at 12:47 p.m ]

ATTEST: 1 hereby certify that I have truly and correctly transcribed the audio/visual

recording in the above entitled case to the b;i‘St of ab|hty
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FRIDAY, NOVEMBER 18, 2016 AT 11:07 A.M.

[Outside the presence of the jury panel]

THE COUR:T: We're outside the presence of the jury. We're on the record:

Anything we need to address before the jury comes in?
MR. SCHWARTZ: Not from the State, Your Honor.
MS. SPELLS: No.
THE COURT: You guys good?
MS. SPELLS Yes.
MR. SCWARTZ Yes.
THE COUR?E: Okay.

‘ [In the presence of the jury panel]
THE MARSHAL: Al rise for the jury, please.
And b}éi;seated.

THE COURT Will the parties stipulate to the presence of the jury.

MS. SPELLS: Yes, Your Honor.
MS. JONES;;{‘:’YeS, Your Honor.
MR. SCHWARTZ: Yes, Your Honor.
MR. ROSE: Yes Your Honor.
THE COURT Very good.
Good frjo,rning.
THE JURY: ;‘f{’(;*:ood morning.
THE COURT So has the jury selected a foreperson?
THE FOREPERSON: Yes.
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THE COUR'R‘IQ Please stand and identify yourself for the record.

THE FOREPERSON Michelle Moline.

THE COURT And Ms. Moline, has the jury reached a verdict?

THE FORER‘ERSON: Yes, we have.

THE COURT Wil you hand that jury verdict form to the marshal, please.

Will thzeigDefendant please rise. I'm going to have the clerk read into the

record the verdict.

THE CLERK District Court, Clark County Nevada, the State of Nevada,
Plaintiff, Alfred C. Ifliérvey, Defendant. In Case Number C-16-314260, in
Department VIII. Lﬂ

We, thejury in the above entitled case find the Defendant, Alfred C.

Harvey as follows: gunty of robbery.
Dated;ghe 18" day of November, 2016.
Ladies:i{;i:a,nd gentlemen of the jury, is this your verdict as read?
THE JURY: Yes
THE CLERKSo say you one so say you all?
THE JURY: Yes.
THE COURT Would anybody like the jury polled?
MS. SPELLS Yes, Your Honor.
THE CLERK:;i;;Juror number 1, is this your verdict as read?
JUROR NUMBER 1: Yes.
THE CLERK;;Juror number 2, is this your verdict as read?
JUROR NUMBER 2. Yes.
THE CLERKi:i&Juror number 3, is this your verdict as read?
JUROR NUMBER 3. Yes.
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THE CLERTK: Juror number 4, is this your verdict as read?
JUROR NUMBER 4: Yes,

THE CLERKJ’: Juror number 5, is this your verdict as read?
JUROR NUMBER 5: Ves.

THE CLERK; Juror number 8, is this your verdict as read?
JUROR NUMBER 6: Yes.

THE CLERKf: Juror number 7, is this your verdict as read?
JUROR NUQMBER 7. Yes.

THE CLERK} Juror number 8, is this your verdict as read?
JUROR NU‘M‘BER 8: Yes.

THE CLERK Juror number 9, is this your verdict as read?
JUROR NUMBER 9: Yes.

THE CLERK Juror number 10, is this your verdict as read?
JUROR NUMBER 10: Yes.

THE CLERK Juror number 11, is this your verdict as read?
JUROR NUMBER 11: Yes.

THE CLERK Juror number 12, is this your verdict as read?
JUROR NUMBER 12: Yes.

THE COURT Thank you very much.

Thank‘;you all very much. I'm about to discharge you from your duties
and obligations as le’Ol’S in this matter. A couple of things that | said before we
started, | think pro@ébly approved to be pretty much true, one of which it was no
matter how straightfbnNard something would appear on the outside, what you guys
just went through Isnot an easy task and it's never easy. So it looks like you guys

have done everythiﬁg that we've asked you to do. You paid close attention, you
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obviously delibera;t;ed full steam, it took a lot of effort for you guys to become
unanimous on a verdict, and you've done what we ask a jury to do. Every time we
go through this it ﬁestores my faith and why we do what we do. We are the only
country in the world that goes through this because we can trust you guys to pay
attention and to follow the instructions to make a genuine, sincere effort to reach a
just verdict. So | cannot tell you how much | appreciate your jury service and all the
effort you've put mto this.

My adﬁonishment about not talking about the case, no longer applies,
you're free to talk about the case to whatever extent you fell necessary. You're also
free not to talk about it, if you choose not to. So if somebody bugs you about telling
you about yourjurfj,’service and you don't want to talk to them, you call over here
and I'll handle it. AII right. So at this point -- now, when | say that, one of the best
things that can help these guys over here know how they did what they did and why
and how it affected;you guys is they might want to ask you a few questions. You
don’t have to talk tothem but if you do, it’s certainly appears to help them out
understanding hov\(}f{;jurors perceive certain things. So if you want to talk to them, feel
free to. You're gomg to go out now, if they're going to talk to you, they’ll probably
come down to the thlrd floor Jury Commissioner’s Office because Tom’s going to
take you -- get yourjury badges and everything and you go down to the third floor
Jury Commissionef;’;s Office, and | think that they pay you all the big bucks that you
guys get for being here

Do they get the checks right now?

THE MARSHAL Yes.
THE COURT Okay, good. All right. So, you guys, thank you very much, go

ahead and go with Tom
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[Outside the presence of the jury panel]

THE COURT ‘We're outside the presence of the jury. Relax.
Anythlng we need to put on the record?

MS. SPELLS ‘Your Honor, the defense would like to request that since you
were the judge that heard the trial, | don’t know if you would be able to sit for the
sentencing.

THE COURT ‘You know, it's gone both ways. Sometimes | -- relax you guys,
you don’t have to stand up. I've just -- I've done it both ways. It's kind of up to
Judge Smith. ButIWIII make sure that he knows that that was the request and |
have absolutely n:é;)é::problem whatsoever. We're going -- the Defendant’s going to be
held without bail pendmg sentencing or a motion for bail and we need a sentencing
date.

THE CLERK Yes, Your Honor.

That wnII be March -- excuse me, January 4" at 8 a.m.

MR. SCHWARTZ: Thank you.

THE COURT Okay. And if we're going to have an issue about bail, you file
an appropriate motlon let the State respond, and -- if you want me to handle that, Il
handle that too, okay SO.

- Your Honor, | don't know if we need to actually have it officially

referred for a PSI or not. | don't know if that's part of it.

THE COURT Yes, we -- | don’'t know -- well, | mean it is referred for PSI;
right?

THE CLERK: Yes.

MR. SCHWARTZ: We'll send

THE COURT That just happens automatically. Just so you're aware,
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Mr. Harvey, a Pre:s}e,ntence Investigative Report will be prepared, the folks from P&P

will be over to thejall or -

THE DEFENDANT: Yes, sir.

THE COURT: ~ I don't know if they come in person o if they do it by
telephonic intervié\?v‘.

THE CLERK They come in person.

THE COURT ‘But I think they do, too. [ think it would be in person.

THE DEFE&DANT: Okay.

THE COURT So, expect to have a call in some form or fashion in the --

THE DEFENDANT: Thank you, sir.

THE COURT -- fairly near future, probably within the next 30 days for an

interview; okay?

THE DEFENDANT All right. Thank you, sir.

MS. SPELLS Your Honor, we'd also like to request, and the defense will do

this as well, any PiéWerPoints that were part of evidence we should be given the

Court a hard copyso that it goes up with the file.
MR. ROSEYeS Your Honor, we'll provide printouts of the State’s
summation and reﬁu,ttal PowerPoints. We did not use one for opening.

THE COURT: Okay.

MR. ROSEBut we will provide the printouts of both of those to the Court.

THE COURT: Hardcopy?

MR. ROSEYes Your Honor.

THE COURT Okay. Al right.

MS. SPELLS And we’ll do the same.
THE COURT Is that it?
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MS. SPELLS: | believe that's it, Your Honor.
THE COURT: All right.

MR. SCHV\/ARTZ: Thank you, Your Honor.
MS. SPELLS: Thank you.

THE COURT: Folks, it's been a pleasure working with professional, like you
guys, you guys have done an excellent job, you did a wonderful presentation, you've
been completely and totally professional about your presentations and I'm

impressed.

MS. SPELLS Thank you.

MS. JONES ‘Thank you.

THE DEFEI}J;DANT. Thank you, sir.

MR. SCHWARTZ: Thank you, Your Honor.

MR. ROSE:ﬁéThank you, Your Honor.

THE COURT Have a good thanksgiving.

MR. ROSE:;f,f:Are the jurors headed down to the third floor?
THE COURT: | think they are.

MR. ROSE: ﬁ%Okay

THE COURT I think they’re collecting the badges and whatever --
MR. ROSE: Okay Thank you.

[Trial concluded at 11:17 a.m.]

ATTEST: 1 hereby certify that T have truly and correctly transcribed the audio/visual
recording in the above entitled case to the best of my ablllty
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V\EDNESDAY, JANUARY 4, 2017 AT 8:08 A.M.

THE COURT C314260, Alfred Harvey.

| [Colloguy between the Court and the Clerk]
THE COURT ‘Judge Bixler will be here as soon as he's here.
THE DEFENDANT: Yes, sir.

THE COURT He’ll come in for the sentencing.

THE DEFEN{DANT: Thank you, sir.

L [Proceeding trailed at 8:08 a.m.]

[Seniof@istrict Court James M. Bixler has now taken the bench and
proceedings resumed at 9:47 a.m.]

THE COURT State of Nevada versus Alfred Harvey, who is present in

custody. Time set:f;or sentencing.
Everybédy ready to go?

MS. SPELLS Your Honor, we're not ready to go. We had emailed -- | had
emailed the Court -‘[};—:jy;was it a few weeks ago or -- quite some time -- as well as the
State and let them know that we were requesting a continuance. We did request to

see a copy of the fiéld interview cards. | received those. | think they sent them last

week. | actually gofzithem this week. | was out of the office last week. And there are
some issues with the PSI that we wanted to note. We were also looking at doing the
sentencing memoréﬁhdum, | informed the State that given my schedule, and me
being out of the ofﬂce my social worker wasn'’t able to get me all the information |
needed and | Wouldyf;‘:not be able to get it to the court prior to this date. And then now
in speaking with m&iisocial worker we're also looking for additional records. But if |

can just put on thelfecord some of the issues we had with the PSI.
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THE COURf Sure.
MS. SPELL‘S, Thank you.
On Pa"cf_’e 2, Your Honor, Mr. Harvey is indicating that the social security
number, as well as;;"he additional social security number they've listed, is incorrect.
On Pa;"g:e 3--
THE COURT{; Wait, wait, wait. It says -- all right. Social security number and
then it has addition‘gl social security numbers. Instead of 9803 it's -- they have
9802.

That'sitfhe difference?

MS. SPELLS’:_& He's indicating that both of those are actually wrong.

THE COURT: Really?

MS. SPELLS Yes.

THE COURT As many times he’s been arrested, you'd think that they'd have
his social security number down pat. So how are we going to determine his real
one? é

MS. SPELLS{E,; Go get it from him. And what | can do is --

THE COURT We're going to believe that he's going to give us the correct
one?

MS. SPELLSL’,::! | mean, he has every incentive to. | found him to be honest
with me in our intelﬁéctions. Obviously, | would need to notify Parole and Probation
of all of the issues that we have and then they would go through whatever process
they have to verify:jt;hat. They may come back and still say that this is what is listed,
but | don't have an)t/;way of necessarily --

THE COURT:; Verifying?

MS. SPELLS?&{, I mean, | can look at his scope. | don’t have access to NCIC
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but he's indicatingf{jchat those numbers are incorrect. And it could be where the
person who typedlﬁfi’icihis may have mistyped. | don't know.

THE COURT I just -- okay, | mean, it is what itis. | just have a hard time
understanding a guy at his age of 40, with as many arrests and convictions and
incarcerations as hes had, that there is a -- even an issue about what his social
security number IS Holy crap.

What;;else?

MS. SPELL Your Honor, | can say that we're dealing with a lot of different

agencies. SoI'm not familiar with those agencies or their record keeping.
With regard to Page 3.

THE COURT Okay.

MS. SPELLS The mental health history is incorrect. The gang activity and
affiliation that is lncorrect We will likely be challenging those. | did receive two field
interview cards from the State. One indicated that there was no gang affiliation the
other one indicateéﬁgthat the gang affiliation came through an interview at the jail. 1
had my investigatcé}r;pull that -- an interview that we had in our file yesterday and he
said he didn't see any indication of there being gang affiliation noted in that
particular mterv;ew So | want to do some further research to see if there are
additional intervieyy;s;at the jail. But the information that | have is not correlating. So
that's an issue.

THE COURT But his -- | don't know how long he’s been in Las Vegas. |
don't know exactly;ét;iow they came by that. You go through those gang -- there’s not
a gang unit anymore is there?

MR. ROSE: There is not since the decentralization. The former gang

detectives are nowg{}your general detectives.
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THE COUR'I ‘Well, thanks to the sheriff.

In any event the Defendant is always -- his criminal record, his entire

criminal history is all |n California, this is the first arrest he’s had in Las Vegas.
MS. SPELLS That's correct, Your Honor.

Sklpp,tng over to page 5.

THE COURT ‘How many times he was revoked or violated on his '03
conviction? ti

MS. SPELLS He’s noted some issues with some of these. | told him that |
would do my best to look into it. | do have my investigator trying to get some of
these records. ;

Actual?t'y, | think we need to go to page 6, page 5 was fine. But with
regard to the allegatlon from August 6, 2006, and with regard to the allegation from
June 17" 2012, he s indicating that some of these may be incorrect with regard to
the arrest and the actual disposition. He was under the impression that he only had
a misdemeanors on his record and that the felonies had been cleared due to a
particular proposntlgn in California. So that would be with regard to all the felonies.
And,agam,IhaveﬁothadtheopponunﬁykaevenbegmtoIookhﬂothat But that
was something that:we discussed.

On page 7, | did want to ask the Court to order that Parole and
Probation change the offense synopsis. This is a jury trial here and so | think that it
is pertinent that the Jury s decision is respected. And | noticed in the fact section it
mentions the weapons and things of that nature, and although that was the original
allegation, the j Jury dld not find beyond a reasonable doubt that there was a weapon
used. So | would Ilke that to be illustrated in the facts synopsis for the offense

synopsis.
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Thos?é,are all of the notes that | have for the PSI.
THE COUR?‘: Does the State have any comments?
MR. ROSEf:; Just briefly, Your Honor.
On pége 2, | looked quickly at the scope, the NCIC’s in the file itself but
on the scope it has the initial social security number.
MS. SPELLé: Can we approach and put it -- I'll believe you.
MR. ROSEj‘ | wasn't going to.
MS. SPELLS: Oh, Okay.

MR. ROSE;LThe initial social security number is the one that's listed on the
scope, the additioﬁial is not listed in the scope. | can check NCIC as well.

On péige 3, the mental health history, | don’t know -- | was just going to
ask if we could getthe records for what that is supposed to be. It just says that
there is none repoff[ed. I, you know, unless the Defendant gave them some other
indication all theyre doing is saying that he didn't report any to them.

As faras the gang activity, you know, we have the Fl cards. We can
kind of find out whét’s going on with that.

With the priors, you know, I'm more than happy to let Parole and
Probation look into}:‘fthose. I believe we have requested those. I've spoken with
Bryan Schwartz, whos my co-counsel on this, we have those. We're going to be
photocopying thosléiand getting those to defense counsel as soon as we can. We
should have donej_ﬁt;ha't previously. But because of the holidays we didn't have a
chance to do that and we'll get those to defense counsel as soon as we can.

With regard to the facts section, | think it reflects both the initial arrest
reports and the tesitzimony. Now, | agree the jury did not return a verdict with respect

to the -- the weapo{:r‘ij -- 1 guess | should say, they returned a verdict and they did not
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find beyond a reaébn‘able doubt that a weapon was used. However, it was what the
testimony showed;énd I think that the PSI reflects the fact that it is only a robbery
and not a robbery Wlth use. If we want to have a specific notation in there that he
was only convicted"bf robbery and not robbery with use, I'm fine with that. But | still
think the -- having the synopsis reflect the testimony itself is not necessarily
inappropriate. And maybe I’'m misunderstanding counsel’s point in terms of how
that reflects. | woql;d, just ask that the reference to a weapon remain in there;
however, | would not have an objection to a specific notation that the jury returned a
verdict of guilty only as to robbery and not robbery with use. | guess, that would be
my position on that |

I said7~é lot very quick and | apologize.

THE COURT That's quite all right. But the testimony did, in fact, say that the
Defendant pulled out a knife, waved it, and then held it by his side. Obviously the
jury did not feel as. though that was sufficient to show that robbery was committed. |
don't think they understood the instructions. But itis what itis. But I'm not going to
strike out the part of the synopsis that says that he pulled a knife out. But it's quite
clear that he was conwcted of robbery and not robbery with use. If we need to make

a special notation of that, | guess we can do that, noting that the Defendant was onlyj

convicted of robbery and not robbery with use.
How Iong is this going to take?
MS. SPELLS{;‘_ So --
THE COURT | mean, is this going to take like 60 days to get this thing
reviewed and --
MS. SPELLS And one of the issues is that -- my understanding is that there

are substantial mental health records that we need to procure, they're coming out
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of -- ,,
THE COURT: From California, no doubt.
MS. SPELLS: From California, yes.
.THE COURT: Well, you know, this could be forever. And what are these --
MS. SPELLS: We're not --

THE COURT; -- records going to end up -- | mean, what's the bottom line

going to be? Is --f‘ytihere’s no competency issues here. What is that going to do?

MS. SPELLS: Sure, we're not -- we're not going to be --

THE COURT Is it just going to show that he's had a history of some mental
health issues?

MS. SPELLTS: It will be relevant with regard to my sentencing memorandum
that | anticipate filiﬁg with the Court, and it may also be relevant with regard to
specialty court prdéram. We previously applied --

THE COURT Well, here’s the -- here’s the issue -

MS. SPELLé: -- to drug court and --

THE COURT -- the Defendant is sitting over here in CCDC, they're short of
space and the congitions are way less comfortable than they will be at prison. So, |
mean, if it's a chouce between CCDC and going to prison, I'm sure he'd rather be
there. And | know:{fhat your argument is going to be put him on probation. Let me
be perfectly frank,fﬁe's got six felony convictions, plus a multitude of other
convictions. He's j@@nvicted of a robbery charge, the jury convicted him of robbery a
charge, the chancjelfs of him getting probation are slim.

THE DEFEN’OANT: May | say something, Your Honor?

THE COURT No. You're going to get a chance to say all you want to say

when we come tlme for sentencing but this isn’t your sentencing date. So whatever
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you want to say —{k,
THE DEFENDANT: Just real quick?
THE COURT': -- you're going to get a chance to say it but just not right now.
THE DEFE[\DANT: I was off my meds -- | was off my meds the day of the
offense. My menféil health just fell out of [indiscernible].

THE COUR{'.,;': ‘What did | just say? Zip it and then you'll get a chance to say

anything you Want}‘ (o say when it comes times for sentencing; all right.

THE DEFENDANT: Yes, sir.

THE COURT Here’s the problem, and | can see this is going to turn into a
problem, getting rﬁéntal health records from California is going to be a challenge,
and we're not gomg to put off the sentencing for a prolong period of time in order to
get mental health jr,écords.

We'll do this. It's already been -- when was the trial? In October?

MR. ROSEI believe it was -

MS. SPELLéz November 18™.

MR. ROSEIt was November.

THE COURT November 18", So it's already been a couple of months. We'll
pass this off 60 days and that's it. Whatever hasn't happened isn't going to happen
in 60 days. So letfé}pick a day -- let's see --

THE CLERK: March 6" or March 817

THE COURT Can we wait just one second. Let me go get my calendar real
quick. Is there any;;\a/vay I can bail out of this?

[Brief pause in proceedings]
THE COURT You're talking about March 6" or March 8"?
THE CLERK Yes.
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WEDNESDAY, MARCH 8, 2017 AT 9:11 A.M.

THE COURT: While we're here, C314260, Alfred Harvey.

MR. GLASG‘OW: Your Honor, that's Ms. Spells’ case. It's on for sentencing.

| believe Judge Bi)(lér’s coming for that; is that correct?
THE COURT: Nah, I'll just sentence him.
MR.GLASGOW: Ms. Spells isn't here yet. If we could trail that for a few

minutes, | have a number of other cases to do.

THE COURT;; Bixler's too old to remember he’s supposed to go anywhere.

He's still too old.
[Proceeding trailed at 9:11 a.m.]
[Proceeding recalled at 9:28 a.m.]
THE COURT C314260, Alfred Harvey.
Who's handlmg Mr. Harvey for you?
MR. GLASG.W That's Ms. Spells, Your Honor.
THE COURT Where is she?
MR. GLASGOW. | was texting her. She should be here any second now.
THE COURT Just wait until your attorney gets here.
[Proceeding trailed at 9:29 a.m.]
[Seniorf‘bistrict Court James M. Bixler has now taken the bench and
\ proceedings resumed at 9:55 a.m.]
THE COURT On the record in the matter of the State of Nevada versus
Alfred Harvey, present in custody. Time set for sentencing.
Are we;ready to go?

MS. SPELLS: Yes, Your Honor.
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MR. ROSEWe are, Your Honor.

THE COURT ‘Okay. Did all the errors and issues that were of concern back
in January get addfessed?

MS. SPELLS | Somewhat, Your Honor. Parole and Probation issued two
letters. And basieally with regard to the criminal history, | don't think they did
anything about it. The State and | could not come to an agreement with regard to
the gang afﬂllat|on and so | did provide that information, the sentencing
memorandum, and attached it -- attached all the documents. And then the Court
ruled last time that the Court would not order Parole and Probation to change the
fact section as we;rﬁequested.

THE COURT Well, I think the way this works is we just supplement the PSI
with the statementf‘:to the effect that the Defendant disavows any affiliation with
gang, any gang af‘fmatxon I think is the way it works. The only impact is if the
Defendant is mcarcerated and sentenced to time at Department of Corrections they
need to know in te;ms of, you know, his location. If there's some concerns about
some kind of gang‘}i{?aﬁiliation | mean, that’s the only affect that it has but it's kind of
serious. | mean, |t’s Kind of a serious issue for Department of Corrections.

MS. SPELLS We agree. And | believe the Department of Corrections will do
a separate mtervneyy; So, if the Court would be fine with then just, | guess, adding a
line that says he --

THE COURT And my understanding is that the Defendant can supplement
and add somethmg to the PSI when it -- as it gets - | don't know exactly how this
works. But | know that the Department of Corrections works directly off of what
department -- P&P prepares But | do think that the Defendants able to supplement

with some mformatlon that says, | contest or disavow.
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MR. ROSEE{ And what the State would ask for would be a line in the

Judgment of Con\j‘/_fction just noting that, you know, he has disavowed any gang
affiliation at this pomt in time. Because once he’s sentenced, under Sfockmeier, we
don't have the auﬂ;j’ority to go back and change or supplement the PSI itself;
however, one of the ways that it was identified by the Supreme Court in that
decision of noting[gtéhese contested issues is to have a reference to it in the
Judgement of Conﬁliction itself. So we would request that the Judgement of
Conviction just inél;yde a line saying that the Defendant has at this point in time
disavowed any gang affiliations. | think that would be sufficient to-alert, you know,
the prisons to the fact that perhaps what was in the PSI was old information, not
new information.

THE COURT Well, your request is granted. | don’t know exactly --

[Colloquy between the Court and the Clerk]

THE COURf: WEe'll do it exactly as you're suggesting.

MR. ROSE:&Thank you, Your Honor.

MS. SPELLé{; Did the Court get a copy of the defense sentencing
memorandum?

THE COURT Yes, | got everything.

MS. SPELLS: Okay.

THE COURT: | think.

MR. ROSE:‘;;{;Your Honor, if | may approach your clerk, | have some certified
Judgements of Coﬁvictions to enter. If | may approach the clerk | have --

THE COURT Sure, yes, absolutely.

Theré;ére what -- how many do you have? | have six.

MR. ROSE:]{fI; have six here.
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THE COURT‘C Do you have certified copies of all six?

MR. ROSE: Yes.

THE COUR]%;: Really?

MR. ROSE: Yep.

THE COURT; Okay.

MR. ROSE: 7';And the defense has had -- we sent a digital copy -- | think last

week, possibly theWeek before, but | think it was ohly last week -- to defense and
then Ms. Spells and | looked at them again this morning. One of the ones that we
got was actually a mlsdemeanor We got seven Judgement of Convictions but one
of those was a mlsdemeanor so that has not been submitted to the Court.

THE COURT Yeah, my notes were six prior felony convictions, nine
misdemeanor convp,g;tlons but we're not concerned with those. We're just --

MR. ROSE: Correct.

THE COURT: Okay.

- All rlght So now are we ready to proceed to sentencing?

MS. SPELLS: Yes

MR. ROSE: Yes Your Honor.

THE COURT: You're up.

MR. ROSE: Your Honor, today the State would ask that Your Honor
adjudicate the Deféﬁdant as a habitual criminal. We have the six certified
Judgements of Con\‘\‘}iction | do believe that both the nature of the convictions and
the time period across which they span do justify and do warrant a finding of
habitual felon status We start out in 2001 with an evading -- with a charge out in
California. We movs on to 2003, possession of stolen property.

THE COURT%&EI;, Okay. Let me -- 1 want to follow you along. | have -- | don't
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know if these con‘\i/:i;ct;ions -- these certified convictions are in order.

MR. ROSEI don't believe they are and | apologize for that.

THE COURT Okay, so, let's go from the 2001. | have -- is that the first -- is
that the oldest one’?

MR. ROSEYes That's the oldest felony, that's the evading a peace officer
and that's out of C{él‘ifornia. I think all of these actually are out of California.

The next one that Your Honor may have is the 2003 possession of
stolen property Co;:ﬁévriction. | would note in the PSI, on page 5, it notes, | believe, if
my math is correcyt?,;'li parole violations on that particular case. Including multiple
times with which he was recommitted.

THE COURT Just slow down. You're way more familiar with how you read
these than | am.

The one from 2006 --

MR. ROSEYes Your Honor. That should be a vehicular manslaughter with

gross negligence. ltwas noted on there as a DUI

THE COUR‘,:;:;E%: Grand larceny -- evading a police officer --

MS. SPELLS That's a misdemeanor.

THE COURT Okay, hang on, hang on.

f{kay, 2001, eluding, evading, fleeing from police officers, okay.

MR. ROSE:T;{;{porrect, Your Honor. And on that particular case, as the PSI

notes, he got prob?jt‘i,on and that probation was later revoked.
The next one that the State has is 2003, that possession of stolen

property. | don’t know if Your Honor has that one in front of him.

THE COURT He had so many. Certainly doesn't like to stop when

somebody’s got ref@{}l,ights on behind him.
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All ri“g‘nt go ahead.

MR. ROSE So we had that, the 2003 conviction, the 11 parole violations, we
have a 2004 ConVIctlon for grand theft from a person, there’s a, | believe it was a
2005 conviction for possessnon of stolen property. The '06 one that | had spoken
about was actuallgyﬁthe misdemeanor as noted in the PSI.

THE COURT Okay.

MR. ROSEBut that was a misdemeanor for vehicular manslaughter with
gross negligence;;g;Then, you know, to the Defendant’s credit, we do have
approximately a flve—year gap in the history there. But then in 2011 there's a
misdemeanor DUIthe second misdemeanor DUI later in 2001, then we get to our
2012 felony evadmg and then finally when we reach 2016 we have this particular
case that Your Honor heard the trial on.

I'd aléé,note that in the PSI, under the section immediately following the
criminal history, irﬁicating other misdemeanor offenses is that there's a second
vehicular mansiadéﬁhter with gross negligence from 2007.

So, asl mentioned earlier, Your Honor, | believe that the -- both the
nature of the vuolatlons of the history, including, you know, multiple times trying to
evade the police, the lack of ability to complete community supervision as noted with
11 parole vno!atlon’g,; all warrants and merit a habitual adjudication.

Now, we have enough here for a large habitual and I'm not asking for
that. I'm not askmg for life without. I'm not asking for 10 to life. What I'm asking for
today is an 8 to 20 I think it's the maximum under the small habitual statute, which
only requires two fglonies and we have six in front of Your Honor. | think that that's
warranted. The case that was before Your Honor was a robbery with a use case,

which has a maX|mum of a -- maximum of 30 years on it. Now, admittedly the
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Defendant was ndfgfound guilty of the use of a deadly portion; however, | believe
that the evidence{{cﬁ:ﬁould have also supported that because there was testimony
about the use of tﬁfat,weapon there.

So w’h‘{et I'm asking for is slightly higher than what you'd have on a
robbery, but signifigantly less than what you'd potentially have on a robbery with

use. The robbery}iis the 6 to 15 on a maximum. I'm only asking for an 8 to 20 on

that. | think that th;jat‘is appropriate for an individual who has six prior felonies, who
has demonstratedien inability to be supervisable on parole, who has twice
committed -- or been found guilty of vehicular manslaughter with gross negligence,
and then is going on committing this particular crime, which is an inherently violent
crime with his famlly with him, right. As Your Honor remembers, he took his family
with him to the T.J;;f;;Maxx and then, you know, almost left the kids behind because
he ran back to the;{ear to try and get away.

Sol thmk under all of the circumstances of this that an 8 to 20 as a
habitual felon is wgyranted. I'm not asking for more than that, even though it could
be imposed, and perhaps if it were Judge Smith it would be imposed. But, | believe,
an 8to 20 is Warraffjted in this particular case. We're not asking for restitution, all of

the property was rejcovered, and | currently have 344 days credit.

THE COURT This is the case that a bystander, an older fellow that was a
bystander, maybejfjje’s even here, was -- was --

MR. ROSE:;}{Mr. Appel.

THE COURT -- observed this thing to happen, followed him down the road.
Those security guys from the store weren't, you know, they were just going to back
up and not do anyfﬁing. But this guy saw what was going on, followed him down the

road, followed him?‘;f‘;or some time, and had the cops on the phone, and they --
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that's -- | mean, he followed him long enough that he was apprehended because of
a bystander that Just happened to see what was going on and followed the
Defendant down

Am lfriight?

MR. ROSE?:“;;MostIy, Your Honor. It was Mr. Appel. He didn't actually see the
robbery itself occur ~

THE COURT: Right. He --

MR. ROSE:»i;He saw that there was some kind of disturbance, asked the
victim what happé}r;;ied.

THE COURT At the -- outside the store, he watched what was going on, he
saw that there wagg;some interchange going on, saw the Defendant go off to his
vehicle, and then féllowed him out of the parking lot, and got the police on the phone
and --

MR. ROSEThats correct.

THE COUR Okay. | remember exactly.

When did we do this trial?

MR. ROSEIt was November, Your Honor.

THE COURT Okay. So I'm not that far gone that | can’t remember last
November.

MR. ROSE:l;Certainly not, Your Honor.

THE COURT: So, you all finished?

MR. ROSEI am, Your Honor.

THE COURT All right. You want to go first or do you want your client to -
speak? .

MS. SPELLSﬁ Your Honor, Mr. Harvey is not going to speak given that this
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was a jury trial.
THE COURT: Okay.
MS. SPELLS: The Court indicated that it received the memorandum; right?
THE COUR?': I -- you know what, | said that | did, but | -- now that I'm looking

at the paperwork,;lgdon’t know for sure that it was in this packet.

[Colloquy between the Court and the Clerk]

MR. ROSE: It appears, Your Honor, that it was filed on the 6. 1| have an

extra copy if Your. Honor wants to take a look at it. We did get a copy.

THE COUR}"} Well, yeah, let me double check because -- thank you. Thank
you. Give me a mmute

You frled this March 67

MS. SPELLS: Yes.
THE COURT I don't know how you got so lucky that | was sitting for Judge
Smith when this tnal was heard. Just commenting.

But before I even finish this, I'm going to tell you, I'm not adjudicating
the Defendant as an habitual criminal. His priors are of a nature that really in my
opinion -- | would h:ave to say probably 89 percent of the time, over the course that
I've been on the bench dealing with habitual criminal issues, | probably have
adjudicated someléedy at least at the lower lever a habitual criminal.

But the Defendant in this case, despite his horrible record, has been of
a nature in my opi,rjjon that doesn't really justify habitual criminal treatment. He's got
drug issues. He’sig"ot alcohol issues. He's a thief. But this was an over -- petty
larceny case and the fact that -- he’s going to get some prison time, but I'm not
adjudicating him as a habitual criminal. I'm just telling you that upfront. His own

stupidity is what's gaused him to be where he is. He wouldn’t even have gotten a
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citation if he'd just :;,be,en a little bit cooperative with those security officers. If he'd
just gone back in and gotten trespassed out of T.J. Maxx, he wouldn’t have gotten --
forget getting arreisting, he wouldn’t even have got cited for the misdemeanor
offense of petty lét;eny. Stupidity is his biggest crime at this point. But it's still
going to cost him iéiiome time.
Let me finish this.
Wheré are his kids?
MS. SPELLS: His kids are -
THE DEFENDANT: Outside

MS. SPELLS: --they're present. His wife is present in the courtroom, Your
Honor. The young;éar Kids are here.

THE COURT: Are they with the mother?

MS. SPELL;ZS{;: Well, she’s right here, Your Honor.

THE DEFENDANT And Hope for Prisoners is here.

THE COURT | really don't know how the jury didn't find the Defendant guilty
of the use part of the crime. It was pretty obvious that he pulled the knife and used
a knife to facilitate{;bis escape. Sometimes | think maybe the jury just doesn't fully
grasp the way the;iijﬁstructions read.

All nght You're Tara?

MS. HARVEY Yes.

THE COURT} Okay. Counsel.

MS. SPELLS Thank you, Your Honor.

Beforé?ﬁl do argument, Your Honor, there are just a few things that |
want to just clarifyf@r the record given that this was a jury trial. The State

mentioned that Mr“.;[f{Harvey had been convicted twice of vehicular manslaughter with

-11-

1868




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

gross negligence, and I understand that that's mentioned in the bottom of page 6,
but it's given the %ame year that it's listed in the conviction portion of it. So we don't
believe that there are actually two convictions. We just believe that it's referenced
twice. i

With regard to -- | believe the State corrected itself with one of the
convictions that it was speaking of. It was actually a misdemeanor conviction with
regard to the mansglia:ughter with gross negligence and then the DUI's were
misdemeanor offeh‘ées.

RespéiéthIly, Your Honor, we disagree with -- we respect the jury's
decision but we dié;a‘gree that the jury should have found that there was a weapon
here. If you look through Mr. Harvey’s record, and the State has noted, the Court
has noted, that it ispretty extensive. We don't see a history of weapons. As the
Court noted, there was an individual who saw the altercation and followed
Mr. Harvey, and | thlnk it's notable that there was never a weapon located here.

From the time period that | have known Mr. Harvey, obviously in the
capacity as a chentand speaking with his wife, and we did try to elicit some of that
testimony | -- wheréTara was on the stand and she testified as to whether her
husband normally camed a knife and different things like that. So we disagree that
there was suﬁicienf;evidence for the weapon.

But that being said, Your Honor, the Court has reviewed the sentencing
memorandum, andldo just want to inform the Court that Mr. Harvey is requesting
an opportunity at pfébation. I understand what the Court is indicated the potential
sentence will be. Mr Harvey has been very dedicated in looking for programming
and things like thatff;aven while he’s been in custody. His wife has reached out to a

number of different;;{people as -- as has Mr. Harvey. We early on did apply to drug
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court. He was denled drug court. The Court should have seen that in the
sentencing memorandum But he did reach out himself to Hope for Prisoners.
Hope for Prlsoners |s here in the courtroom this morning as well as his wife. His
children are out3|de He also reached out to some different sober living programs
including the Frog :House. And we did have him evaluated and he was deemed to
meet the criteria fdfriinpatient drug treatment.

Now, fnat’s significant because some of the things that we see is when
an individual has been in custody for so long, as the State noted, we're pushing a
year, often times a person is not amenabile to the level of treatment of inpatient
because they've obylously been in custody and had an opportunity to be clean. So |
think that that’s sigﬁificant because it goes into just how heavy the addiction is here.

Now, ldld want to note, Your Honor, that Parole and Probation
recommended a sentence of 4 to 15 years.

THE COURT Okay, you know, | don’t know if you guys know this because,
you know, you havent -- you weren’t regularly in my department when | -- before |
retired.

MS. SPELLS: I was not

THE COURT But the -- | don't read the recommendation. | read everything
in the PSI. | was klnd of counseled years ago that after this long | ought to be able
to make up my ownmmd without referring to somebody who's probably recently
educated and makii{égrecommendations in the PSI. So | don't read that part.

MS. SPELLS: Okay.

THE COURT: So what did they recommend?

MS. SPELLS They recommended 4 to 15, Your Honor. 48 to --

THE COURT Well, whoever did that was pretty smart.

13-
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MS. SPELLS: | didn't hear you.

[Colloguy between Counsel]

MS. SPELLS: Your Honor, when we originally looked at this case | think it is
significant to noteftfh,at the State originally thought that this case was worth a 3 to 8.
Now, obviously lVIr Harvey --

THE COUR’f: 31087

MS. SPELLS: Yes.

THE COURT: That's what they offered?

MS. SPELLS: Yes, originaily.

Obviéﬁsly -- we had other conversations and there were a number of
different things that happened prior to that, but after we were set for trial a number of
different times thaét{;;was kind of what they had settled on after there had been a
number of differerjjtf"trial settings and a number of different offers rejected. There
were other offers.

Howé&er, Your Honor, so I'm asking the Court to consider a 2 to 5. |
know that that mayiif;_be a little low or 3 to 8. If you look at his history, | would note
that he's never served more than 2 years, approximately 16 months or so.

THE COURT You know, I'll have to say, that it was worthy of comment from
my perspective that he commits a vehicular -- intoxicated. He killed somebody in an
accident in Califorﬁia.

THE DEFEN{;DANT: I wasn't -- | wasn't intoxicated.

THE COURT Well, that's what the charge was.

MR. ROSE:_{Elt was gross negligence, Your Honor.

THE COURT Oh, okay, all right.

MR. ROSE:i;ﬁThere were later DUI's but those were not necessarily --
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THE COURT Well, on the -- on the -- the only reason | said that was on the
PSlitsaid -
THE DEFENDANT: Yeah, | wasn't intoxicated.

THE COURT -- vehicular manslaughter while intoxicated, that was the
original charge. Biitjthat’s not what he ended up -- with gross negligence is what he
ended up getting één\/icted of. Okay.

THE DEFEN‘DANT' | was handing my baby a bottle and | got into a crash. |
was handing my son a bottle. And actually --

THE COURT Well who died?

THE DEFENDANT Somebody that was in the five-car pileup.

THE COURT Okay. All right.

But m}?jypoint was that he was at least charged in with -- in being
involved in an acciﬁc‘ient that included a death, and in California he served 365 days.
Was that -

MS. SPELLS Yeah, it was adjudicated as a misdemeanor. And that's what
Mr. Harvey has tolg;me in the past --

THE COURT{; Okay. All right.

MS. SPELLSff -- that he was in an accident giving --

THE COURT: Okay.

MS. SPELLS{; -- his son a bottle.

THE COURTE:.‘ All right. That clarifies it. Al right. Now | understand what
they were referrmg to as the misdemeanor. Okay.

MS. SPELLS Your Honor, Mr. Harvey is an individual who didn’t have a
perfect childhood. We noted that in the sentencing memorandum. He started using

drugs at a very young age, by age 11 was already addicted. So he is now 40 years
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old. He's had a nL mber of years where he's been using. And when we were able to

speak to him a Iitﬂ{e bit more as -- I'm sure the Court is aware, sometimes individuals

are a little bit guajr,ded because they don’t know their attorney, they don't know if the

attorney has their‘f‘éest interest in heart, and so it takes some time to really get to
know a person and be able to speak about things that are very personal to you. So
I've gotten to know Mr. Harvey and his family fairly well over the course of doing this
case. We've hadfr;egular contact with his wife as well as Mr. Harvey. And we found
out that, | think, sc:j;me of the issues with the addiction were definitely
self-medication.

Andi@hat I found was extremely interesting, | noted it in the sentencing
memorandum, butl did not attach the records because it wasn't being filed under
seal, but | thought{g{ft was extremely interesting that when he was in the California
prisons instead ofkfji‘rféleasing him to.parole from the prison they instead took him to
Atascadero Hospiftyél to deal with some of the mental health issues and some of the
medication regiméﬁ and the fact that he was at that point having auditory
hallucinations anda number of different things. And so he’s never really had an
opportunity at, onc;gj,,E getting some sort of drug treatments to deal with the addiction

but also really dea{!{ing with the root issue which is the mental illness. He was on

risperidone. He wé’;nted me to mention to the Court that during the time that this
incident occurred what happened was that he was having complications and issues
with risperidone. He later has filed suit and that's ongoing with regard to that lawsuit
with risperidone. So he needed to get a new medication regimen. He had moved
from California to Las Vegas and in the meantime was trying to deal with new
insurances and thmgs like that. So he was not on his medication at the time of this

incident.
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THE COURT What is that? It's -- what are you saying?

THE DEFE‘;NDANT: Risperdal.

MS. SPELLS: That, Risperdal. | mispronounced it

THE DEFENDANT Risperdal. It causes men --

THE COURT What's that for?

THE DEFENDANT: For mental healith.

MS. SPELLS It's for mental health. It's an anti-psychotic.

THE DEFENDANT' Recently they found out that it causes male breasts so |
got off that medlcatlon Me and my wife filed a suit against Risperdal. She has that
proof. | came here on a book tour trying to, you know, be a father.

MS. SPELL§: So during the time period of this particular incident, Your
Honor, he was noton any type of medication regimen. | did want to note that. And
we did include, Your Honor, that the reason that he came to Nevada was with
regard to the booki'it:our. We did have a copy of the book that he wanted the Court to
see.

So thls is an individual who, despite everything that he’s done through,
despite the addictiﬁén, despite the mental illness, despite really a difficult childhood

and being introdu@?d to drugs by a family member at an early age and kind of trying

to leave the housefithat was just not a good fit for him. It's been a little bit chaotic but
he has still managéd to be successful. And if you look at the history there are a
number of times, so from the last conviction to this incident, we have a four-year gap
where he did well.. And the State also noted that prior to that, the conviction before
this and the conv1ct|ons that are before that, there was a five-year gap where he was
doing fairly well. Apd, so, he definitely needs some sort of -- he needs a plan. And

he needs someonéﬁwho is going to assist him and support him with that plan. And
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that plan needs tefinclude mental health, medication, and a regimen as well as drug
medication. We mcluded documentation showing that he was on a book tour.

What I found very noteworthy, Your Honor, and | did not submit all of
the letters because | thought it was a little bit weird, but there were a number of
inmates who wrote letters on behalf of Mr. Harvey. | think | included one or two in
the sentencing memorandum I've been practicing for 8 years now. I've never had
that experience o,f;;an inmate just reaching out. There was a doctor who reached
out, one of the doetOrs who has been on the news, | forget his last name, but whose
been charged wrth amurder. He wrote a letter. We did not include that letter. But
just individual people in custody who have noted that Mr. Harvey has been an
inspiration to shovy;people that, you know, you don't have to be defined by your
convictions and you can definitely reach out and try to do things successfully and
also just being anuplrft when people have been really depressed having a positive
outlook even While;you’re in custody. And he did start a class within the jail where
he was teaching other individuals creative writing skills and as an outlet to try to deal
with some of the thrngs that they're going through or dealing with some of the issues
that they may have repressed, which have led to a number of different issues in their
life, Your Honor,

This iéian individual who has a family. He has children. | know that he
loves his family. | know that he is capable of a Iot of different good things and | don’t
think that he is only what you see on paper through the convictions. | think with the
proper help, as far as mental health and drug counseling, that Mr. Harvey can be
even more successful and be free of crime.

He's 40 years old and he definitely has reached an age where he's

tired. He’s been uﬁsﬁrng drugs for 29 years. And as we know people have to be
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ready to get helpfé.nd I think he’s reached that stage, Your Honor. So we are
requesting that the Court consider a shorter prison sentence. Like | said, we're
asking fora 2 to 5 But if the Court feels that that's not sufficient, we would ask the
Court to conSIder nothmg higher than a 4 to 10. | think that anything higher than that
given the facts of thls case becomes a little bit unjust especially given the person
that's before you aind all of the different things that we've laid out in the sentencing
memorandum.
If | may approach, Your Honor, he did want you to see the book.

THE COURT: Sure.

MS. SPELLS ‘And his picture in the book. And I'll show the State that
picture.

THE COURT Did he autograph the book?

[Colloguy between counsel]

MS. SPELLS The State has a copy of the book and | do not.

THE COUR Did he autograph a copy so | --

MS. SPELLS Would you autograph this?

THE DEFENDANT Fwill.

MS. SPELLS He will autograph it for the Court.

THE DEFENSDANT: Can you show him the picture in the back?

MS. SPELLS It's on page 305, Your Honor.

THE DEFENZDANT: I've written and published two more since I've been here,
Sir. .

THE COURT I noticed that your picture doesn't have any of your --

THE DEFENDANT | cover them up with make-up.

THE COURT -- artwork on it.

10.
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MS. SPELLS: “And | think if the Court -- I'll have him sign it for you. | think if
the Court recalled --

THE COUR;i": I’'m going to give this -- no, no, no, before you do this. I'm
going to give this to the State. I'm going to look at this but I'm going to give this to
the State becauséi want them to have this in their file.

MS. SPELLS: They already have one.

THE COURT: Oh, you do?

MR. ROSE:;Y:eah, we have a copy of the book.

THE COURT Oh, okay. Well, in that case then you don't need one.

Have:;him sign this just in case he gets famous.
MS. SPELLS: I will, Your Honor.
But |fthe Court notes in this case also we had filed a motion to cover
the tattoos, becaugé actually on the date in question the tattoos were covered.
THE COURT Yeah, and | granted that and he went through the trial and the
jury didn't see his tats But just so the Defendant knows, Judge Smith was hearing
this trial he would not have let him cover up his tattoos. | can promise you that. So
he got every kind of a break you could possibly get. First of all, he had, as
somebody said, wédidn’t know that we were going to have the nice judge. So he
got the nice judgeés opposed to the not so nice judge.
MS. SPELLS Your Honor, this case came from overflow. We were originally
in front of -- ‘,
THE COURT Oh, it did. Is that how we got it?
MS. SPELLS We were originally in front of --
THE COURT Because somebody showed up that day and they made that

comment and | had{;yto laugh.
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So Where did this --
MS. SPELL{S‘:: ‘We were originally in front of Judge Miley.
THE COUR:T . -- where did this -- Miley?
MS. SPELLS: Yeah.
THE COURT Judge Miley?
MS. SPELLS ‘And | think she dealt with some of the evidentiary hearings with

regard to the tattoes and some of the other things.

THE COURT ’Oh, okay. Allright. | kind of forgotten.

MS. SPELLS: Yeah

THE COURT | had kind of forgotten all that.

This’fiiwas not originally Judge Smith’s case then?

MR. ROSE No

THE COURT Okay. All right. 1 know every time | sit for somebody over here
| kind of like press them to make sure that if there's anything that needs to be tried
someplace that | get to try it.

MS. SPELLS May | approach?

THE COURT Yes, absolutely.

MS. SPELLS And I've showed the State what was written inside.

THE COURT And you know what this is; right?

MR. ROSE: Yes.

THE COURT So who published this?

THE DEFENDANT I did, sir.

THE COURT This is a self-publication?

THE DEFENDANT Yes, sir. And I've written two more since I've been down

on this -- and that’s wntlng day in and day out. | have two more books released in
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May. One to help other inmates who are like me, that have slight mental illness plus

drug addiction. And I'm hoping that, you know, | was hoping that | can get probation
and work with Hope for Prisoners and to completely turn my life around. | even took
a job at Taco Bell i\i/thle | was promoting this book, when money got tight. My kids
are out in the hallw‘éy. My wife is here. | just want a shot.

THE COURT Now, your counsel has made an argument indicated that you
weren't going to make a statement but that's not exactly the fact.

Do you have anything else that you want to say before the Court
imposes sentenceé

THE DEFEN;DANT: | would like to apologize to my wife. And thank Help for
Prisoners. | want to thank the District Attorney. | realize and understand and
believe in the box,,{;fhe 12 in the box, what you had to tell them to do. | thank
Ms. Spelis for evegything and everybody else that had to be involved with this case.
And my apologies‘.‘;‘f’Thank you, sir, for being here and not Judge Smith.

THE COURT Listen, I'm not going to make any bones about this, you're
going to prison. Im not adjudicating you as a habitual criminal. Probably Judge
Smith -- | didn’t reaflfize this wasn't his case but still | know him pretty well. In all
probability you would have been adjudicated as a habitual criminal. I've got to tell
you that when sorq;ébody is standing in front of a judge for sentencing purposes, like
you are right now,fét least half of what the Court considers revolves around your
background. Andl;{pu’ve got a horrible background. You've got a horrible
background. You’ay;e got all kinds of drug and alcohol issues. You've --

THE DEFEN;DANT: Never had treatment, sir.

THE COURT And they go -- and they date way back. | mean, you're a

mess. | mean, yoa}re amess. You look like a mess. You've acted like a mess.
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You're just -- but the kind of things that you've been doing really, in my opinion, don't
amount to habitua}l;ficriminal. You're a habitual drug addict. You're a habitual

alcoholic-drug addi:t. And you've done -- everything you've done in your

background is conis;istent with that, that you're a drug addict and an alcoholic.
You're also a thiefjénd you've -- your history justifies the Court saying that you have
a history of not only alcohol and drug abuse but theft related offenses too. But you
have some redeehﬁjng qualities about you. You're not --
THE DEFEN;:DANT: | would love treatment for once, sir.
THE COURT | know. This is my turn. I'm the one that gets to flap my lip at
this point
I'll get nght to the gist here. You're adjudicated guilty on the category B
felony offense of réb,bery pursuant to the verdict by the jury. You're sentenced to a
period of incarcerait}?ion between 36 to 144 months in Nevada Department of
Corrections, that’s;,;é to 12 years you're sentenced to incarceration. There’'s a $25
administrative assé’ssment, $3 collection fee.
Credit{i{iifor time served is how much?
MR. ROSE: 344 days.
THE COURT 344 days credit for time served.
| think that's it; isn't it?
[Colloquy between the Court and the Clerk]
THE COURT We don’t have any of these priors here, do we?
MS. SPELLS: No.
MR. ROSEI don’t know if there are no prior felonies or gross misdemeanors
from Nevada. So ldont know whether or not --

THE COURT So we'll impose $150 with just a caveat if it has been imposed

23
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at any point soméplace else, then we'll waive it.
: [Colloquy between the Court and the Clerk]
THE COUR;‘T: Yeah, and the $250 indigent fee for the Public Defender’s
Office.
Okay?
MS. SPELL;’S: Your Honor, can you recommend the 184 Program from the

JOC?

THECOUR?I’: Yes. Yeah, | forgot about that, sorry.

Wellput on there, if this is all right with you, we'll facilitate a fast entry
into the 184 Drugifl"reatment program at Department of Corrections. We'll insert that
and put that onthe PSI so that when you get there they'll know exactly that's where
you want to be.

Okay’?

THE DEFEf&DANT: Yes, sir, thank you.
THE COURT Al right. Good luck.
MS. SPELLS Thank you.

[Proceeding concluded at 10:37 a.m.]

ATTEST: 1 hereby certify that I have truly and correctly transcribed the audio/visual
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