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DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
) o _
Plaintiff, ) CASE NO. (C-16-314260-1
) _
v. ) DEPT. NO. VIII
)
ALFRED C. HARVEY, )
) DATE: 04/16/18
Defendant, ) TIME: 8:00 AM
)

o MOTION FOR A NEW TRIAL PURSUANT TO NRS 176.515
BASED ON GROUNDS OF NEWLY DISCOVERED EVIDENCE AND MOTION
FOR EVIDENTIARY HEARING AND DECISION BY TRIAL JUDGE

COMES NOW, Defendant, Alfred Hatvey, by and through Deputy Public
Defender, JAMIN. SPELLS, and files :his motion for a new trial pursuant to NRS
176.515(3) based on the grounds of newly discovered evidence. Alfred Harvey also asks
for an evidentiary hearing and that this' motion for a new trial be decided by the trial

judge, Judge Bixler, because he in the only person who knows about ‘the jury note

1022
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-discussed in this mofion. This motion is based on the points and authorities attached and
on such argument as this court will entertain at a hearing on this motion.
DATED this 3-day of April, 2018,
PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER
By: /s/ Sharon G. Dickinson.

SHARON G, DICKINSON, #3710
‘Chief Deputy Public Defender

PHILIP J. KOHN |
CLARK COUNTY PUBLIC DEFENDER

By: /8! Jasmin D. Spells
JASMIN D. SPELLS, #11635
Chief Deputy Public Defender
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POINTS AND AUTHORITIES

L.
FACTS

On November 18, 2016, the jury returned a guilty verdict against Alfted Harvey
for the erime of robbery. Exhibit A. The Judgment of Conviction was filed on March 17,
2017. Exhibit B. Alfred.filed a notice of appeal on April 10,2017.

During the appellate process, on November 15, 2017, Appellate Counsel
discovered a jury note within the court exhibits that was not discussed on the record.

Exhibit F. The jury note-said: “Can we have elaboration on the definition by means of

force ot violence or fear of injury. Michelle Moline.” Exhibit C. At the top of the note,

was a typed response: “The Court is not at liberty to supplement the evidence.” Exhibit
(%

Appellate Counsel contacted the trial atzorneys and learned that neither had any

knowledge of the note. Exhibits D and E. While in the process of investigating the note

and the reasons why the trial attorneys never saw the jury mnote, another attorney

substituted in on behalf of Alfred Harvey. Exhibit F. Thereafter, further investigation

into the matter ceased.

On or about February 21, 2018, the Public Defender’s Office was reassigned to

represent Alfred Harvey when his prior counsel withdrew. Exhibir F. The lead trial

attorney, Jasmine Spells was out of the office until March 26, 2018. Upon her retur to

the office, this.motion was put together for court’s consideration. Exhibir F.
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THIS COURT HAS JURISDICTION TO GRANT THIS MOTION

FOR A NEW TRIAL PURSUANT TO NRS 176.515 BECAUSE THE
MOTION IS FILED WITHIN THE TWO YEAR TIME LIMIT.

'NRS 176.515(3) allows this court to hear a motion for-a new.trial if the motion is

based on newly discovered evidence and within two years after either the verdict or

finding of guilt. Accordingly, this court has jurisdiction to decide this motion because it
falls within the two year time limit.

Although Alfred Harvey’s case is on appeal at this time, the Nevada Supreme

Court holds that the district court has the authority to hear a motion for a néw trial based

on newly discovered evidence even though an appeal is pending in the Nevada Supreme

Court. Vestv. State, 120 Nev. 669 (2004).
HIL
A NEW TRIAL IS WARRANTED BASED ON NEWLY
DISCOVERED EVIDENCE FOUND IN COURT RECORDS — JURY
QUESTION.

A. Granting a motion for a new trial.

The test for the court granting a motion for a new trial based on newly discovered

-evidence directs the court to determine if the evidence was:

1. newly discovered

2. material to movants defense

3. such that it could not with reasonable diligence have been discovered and.
produiced for the trial

4. not.cumulative

5. such as to render a different result probable upon retrial

6. such that it does not attempt only to contradict a former witness or impeach or
discredit him, unless the witness to be impeached is so important that a different

4
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result must follow and
7. that these facts be shown by the best evidence the case admits.

McLemiore v. State, 577 P.2d 871 (1978); NRS 176.515(3).

B. The note was newly discovered.

As addressed above; on November 18, 2016, the jury returned a guilty verdict
against Alfred Harvey for the crime of robbery. The jury’s note to the trial court was
found in the court exhibits in the District Court evidence vault on or about November 15,
2017. Neither trial attorney as aware of the noté prior to it being found on or about
November 15, 2017. Exhibits D and E,.

Alfred Harvey brought this motion for-a new trial as quickly as possible. The
motion for a mew- trial was not brought to the court’s attention sooner because on
November 15, 2017, Alfred hired another attorney who substituted in and took over
Alfred Harvey’s case.

The Public Defender’s Office was reappointed as Alfred’s attorney in February of
2018. His cutrent Appellate Attotney was reassigned his ¢ase on March 8, 2017. Alfred
Harvey's trial attorney was out of the office until March 26, 2018. Exhibir F. Appellate
Counsel needed to wait for Alfred’s Trial Attorney to ‘write an affidavit. Thus, this
motion for a new trial is being brought in a timely mamner.

C. Jury noteés discovered after the verdict are new evidence.

Turor misconduét or court errors involving jury notes discovered after the jury

verdict are within the definition of newly discovered evidence under NRS 176.515(3).
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In Brioady v. State, 396 P.3d 822, 824 (Nev. 2017), rel'g denied (Oct. 2, 2017),
the Nevada Supreme Court found juror misconduct discovered more than 7 days after
verdict was newly discovered evidence falling within the umbrella of a NRS 176.515(3)
motion for a new trial. In Brieady, a juror .féile_d. to answer truthfully when asked if she
had ever been a victim of a crime, hiding the fact.she was a victim of childhood sexual

abuse. Her response was important because the charges were lewdness with a minor. On

appeal, the Brioady Court held the trial court abused its discretion by not granting a new

trial because the: juror would likely have been excused for cause if she had answered
truthfully or the Defense would have removed her with a peremptory challenge.

A bailiff's improper ex parte: contact with the jury after receiving a jury note may
also be newly discovered evidence warranting a new trial. Lamb v, State, 127 Nev. 26,
43-46 (2011). In Lamb, the trial judge left for the day, leaving the bailiff and another
judge to handle the deliberating jury. When the jury sent a note, the bailiff did not infotm
anyone, taking it upon himself to respond by telling the jurors to read the jury
instructions. The bailiff's actions were in direct violation of NRS 175.391 and NRS
175.451. Defense learned of the bailiff’s actions during the penalty heating of the case
and moved for a new trial. The trial court held an evidentiary hearing and denied the
motion, finding the ex parte communication to be innocuous and not Iikely to impact the
jury deliberations.

In Manning v. State, 348 P.3d 1015 (Ney. 2015), the Nevada Supreme Court found

constitutional error violating -due process when a-trial court failed to notify and seek input

1027
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from the parties after receiving a note from the jury that it was deadlocked. The Manning
‘Court held:

[W]e believe that due process gives a defendant the right to be present
when a judge communicates to the jury (whether directly or via his or her
marshal or other statf). A defendant also has the right to have his or her
attorney present to provide input in crafting the court’s response to a jury’s
inquiry. Aceordingly, we hold that the court violates a defendant’s due
process rights when ‘it fails to notify and confer with the parties after
receiving a note from the jury... Id. ar 1019.

However, the Manning Court found the error harmless beyvond a reasonable doubt
because the trial court did not give the jury any legal inhstructions and merely excused

them for the day, telling them to return the next day for further deliberations. The

Manning Court found the trial court did not abuse its discretion in denying the motion for

a new trial.

Based on the above, the jury note found in the District Court’s Evidence Vault

falls within the definition of newly discovered evidence under NRS 176.515(3) and Trial

Counsel is allowed the opportunity to craft response-in accordance with holding in

Manning.

D. Material to movants defense.

The jury note was material because the question focused on the crux of Alfred
Harvey’s defense,

Defense Counsel argued to the jury in closing:

...there: was no fear, no force, or no violence. Kind of 'rew'ind,___ go back to

the interaction between Mr. Munoz and Mr. Harvey, and we hear that M.

Munoz asked Mr. Harvey for the wallets. He freely gave them back. He's

not screaming at him. He’s not pushing him. He’s not throwing those

7
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wallets at-him. He just gave him the wallets back. Mr. Munoz testified
there’s no yelling, there’s no body contact, there’s no force or fear of
violence in that interaction. He says at that point Mr. Harvey refuses to
turn back to the store...at the -end of the day, he’s thief, not a violent
robber...And I submit to vou that here Mr. Harvey is not guilty of robbery
with use of a deadly weapon but he’s also not guiity of tobbery because he
didn’t usé force or violence here. He stole-items and refused to come back
into the store: Mr. Harvey is also not guilty of robbery.

Exhibit G at 50-52.

The jury note focused on the defense by asking the court to elaborate on the
definition of the words “by mans of force or violence or fear of injury” - the same
argument Alfred Harvey’s attorney made in closing. Exhibit C. Accordingly, the jury

note was matetial and important to Alfred Harvey's defense because Defense Coursel

argued Alfred did not have a knife and did not use force, violence-or fear of injury.

E. Could not be found with reasonable dilisence..

Trial court’s deciston to not inform the trial attorneys about the note is not a

common practice in the courts. Because of this uncommon occurrence along with Jury -

Instruction 23 that told the jury the court would supplement the law if they were
confused, the trial attorneys had no reason to search for a jury note,

The jury note was found with reasonable diligence after verdict. Court exhibits
are placed in the District Court evidence vault after trial. Trial Counsel does not have
direct. access to documents pIaCed__ in the evidence in the vault. Trial Counsel had no

reason to know trial court communicated with juty during deliberations.
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F. Not cumulative

The frial court not discussing the jury note with the trial attorneys is- not
cumul'at_ive of other issues at trial.

G. Would have rendered a different result probable..

The Legislature enacted NRS 175.451 to allow the jury to receive -additional
information on the law if confused. Accordingly, in.Gorzales v. State, 366 P.3d 680, 682
(Nev. 2015), the Nevada Supreme Court held: [W]here a jury’s question -during
deliberations suggests confusion or Ia_c_k. of understanding of a sighificant element of the

applicable law, the court has a duty to give additional instructions on the law to

adequately clarify the jury’s doubt or confusion.” However, no error occurs if the

Defense does not provide the court with proffered instructions to clarify the jury’s doubt
or confusion. Jeffries v. Stafe, 397 P.3d 21, 28 (‘Nev. 2017), rek’s denied (Sept. 29, 2017)
Here, as addressed below, a different result would have occuired if Deferise

Counsel had been allowed to submit input on the jury note as allowed by Jury Instruction

23, NRS 175.451, Gonzales, and Jeffries.

Initially, Defénse Counsel would have objécted to the response. the trial gave: as.
being nonresponsive to the question and confusing. Exhibit E. The jury clearly asked for
clarification of the law and the court’s response indicated it would. not supplement the
eviderice..

Defense Counsel would have asked the trial court give an answer because Jury

Instruction 23 told the jury the court would respond to a question on the law. Jury

Instruction 23 directed the jury as follows:
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If, during: your deliberation, you should-desire to be further informed on
any point of the law...you must reduce your request to writing. signed by
the foreperson. The officer will then return you to court where the
information sought will be given to you in the presence of, and after notice
to, the district attorney and the Defendant and his counsel. Exhibit H.

NRS 175.451 required the trial court to discuss the note with the parties.

Had trial counsel been advised by the court of the jury note, she would have asked

the court to direct the jury to review jury instructions 6, 11 and 12. Exhibit E and H.

Jury instructions 6 and 11 told the jury that force or fear “must be used to either: (1)
obtain or rétain possession of taken property, (2) prevent or overcome resistance to the
taking of property, or (3) to facilitate escape with the property.” Jury instruction 12
further directed the jury that in order for there to be a robbery, “the taking must be
accomplished by force or intimidation.” By pointing to these instructions, the trial court
would help t’he_jur_y focus on examples of force and fear and how/when force or fear was
used if at all.

Trial Counsel would also have asked the court to supplement the jury instructions.
Counsel would have requested the trial court reconsider some of the defense proposed
instructions that were not used at. trial, Exhibif I, The defense proposed instruction on
page 7 reminds the jury that the State has the burden of proof and again details the three
ways in which force or fear must be used for a robbery to be committed. The proposed
instruction on page 10 is a lesser instruction which informs the jury that if they are not

-_convinced beyond a reasonable doubt that a robbery occurred, then they may find the

defendant guilty of the lesser included offense of petit larceny. Exhibit E.

10
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Trial Counsel would have also requested the court give the jury the Crane jury
instruction, as submitted in the Defendant’s Proposed Jury Instructions and Verdict Form,
which instructs the jury how to proceed when there aré two reasonable interpretations,
one pointing to guilt and one not. Crane v. State 88 Nev. 684, 504 P.2d 12 (1972).

Exhibits E and J. Given the jury’s question, its arguable the jury found two reasonable

interpretations of the facts of the case.

Ad‘d’i‘tionally, Trial Counsel would have requested that the Court give the legatl
definitions of force, fear and violence as defined in Black’s Law Dictionary, as these
terms are legal terms, which are not defined by Nevada statutes. Exhibir E. Specifically
these definitions are:

s Actual force- force consisting in physical act, esp. a violent act
directed against a victim.

o Fear- the strong, negative feeling that a person experiences when
anticipating danger or harm.

o Violence- the use of physical force, usu. Ac‘éoﬁ}panied_ by fury,
vehemerice, or outrage; especially physical force' unlawfully

exercised with the intent to harm.
Black S Law Dictionary (10th ed. 2014). These definitions dlI'CCﬂ} answer the jury’s

ques'tion'an_d Jury instruction 23-allowed the court to inform the jury of these definitions.

Based on the above, if Defense Counsel had knowledge of the jury note and had

been allowed to submit requests on how the court should respond, it is probable the jury

would have found him not guilty. Further clarification on these words on retrial would

render a 'different result probable.
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‘H. Does not contradict a witness or involve facts shown by the best evidence.

The jury not does not contradict of impeach a witness and does not involve facts

shown by the best evidence.

CONCLUSION

In view of the above, Alfred Harvey asks this court to held an evidentiary hearing

and/or grant his motion for a new ttial.

DATED this 3 day of April, 2018.

By:

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

/s/ Sharon G. Dickinson

'SHARON G. DICKINSON, #3710

By:

Chief Deputy Public Defendet

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

_/s/ Jasmin D. Spells
JASMIN D. SPELLS, #11635
Chief Deputy Public Defender
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorhey for Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the foregoing MOTION FOR NEW
TRIAL PURSUANT TO NRS 176.515(3) BASED ON THE GROUNDS OF NEWLY

DISCOVERED EVIDENCE will be heard on. 16 day of __ April , 2018, at

8:00 AM " in Department No. VIII District Court.

DATED thisg'#; day of April, 2018.
PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

B-'_y: /s/ Sharon G. Dickinson

SHARON G. DICKINSON, #3710
Chief Deputy Public Defender

PHILIP J. KOHN :
CLARK COUNTY PUBLIC DEFENDER

By: /s/ Jasmin D. Spells
JASMIN D. SPELLS, #11635
Chief Deputy Public Defender
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing MOTION was. served via

. . .
on this S day of April,2018.

By:. /s/Carrie M. Connolly
An employee of the
Clark County Public Defender’s Office
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THE STATE OF NEVADA,

Plainiiff,

ALFRED C, HARVEY,

Defendant,

ORIGINAL

DISTRICT COURT

CLARK COUNTY, NEVADA

VERDICT

FILED IN OPEN COURT
STEVEN D. GRIERSON
CLERK OF THE COURT

TN T o

AEISIREE-BERUTY

Case No: C-16-314260-1

Dept No: VIl

We, the jury in the above cntitled case, find the Defendant ALFRED C, HARVEY, as

{ollows:

(please check tlie appropriate box, select only one)

O Not Gui.i.ly.
B/ Guilty of Robbery

O Guilty of Robbery with use of a Deadly Weapan

C~10-3742¢0-1
VER

Yerdtat

4G0c417

ity
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Electronically Filed
03/17/2017 09;38:19 AM

Joc e Cﬁ&- 4 s

CLERK-OF THE COURT

6 DISTRICT COURT

7 CLARK COUNTY, NEVADA

g || THE STATE OF NEVADA,

10 Plaintiff, o

» CASE NO. €314260-1
_VS-_

12 DEPT. NO. VIl

ALFRED C. HARVEY
13 || #7013098

14 .
Defendanit.

15

16.
17 JUDGMENT OF CONVICTION

18 (JURY TRIAL}

49
20 The Defendant previously entered a plea of not guilty o the crime of ROBBERY

21 || WITH USE OF A DEADLY WEAPON (Category B Felony) in victation of NRS 200.380,

22 193.165; and the matter having been tried before a jury and the Defendant having been '

" ||found guilty of the crime of ROBBERY (Category B Felony) in violation of NRS 200.380;
04 IO .

05 thereafter, on the 8" day of March, 2017, the Defendant was present in court for

36 || sentencing with counsel JASMIN SPELLS, Deputy Public Defender, and good cause

27 || appearing,

28 Bl ttins-didy ) Thdd
EWTERVETrY,
o it Sead, {wineg al)
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THE DEFENDANT i3 HEREBY ADJUDGED guilty of said crime as.set forth in

the jury's verdict and, in addition to the $25.00 Administrative Assessment Fee, $250.00

indigent Defense Civil Assessment Fee and $150.00 DNA Analysis Fee including

te‘st'ing to determine genetic markers plus $3.00 DNA Collection Fee, the Defendant is

SENTENCED as follows: a MAXIMUM of ONE HUNDRED FORTY-FOUR (144)
MONTHS with a MINIMUM parole eligibility of THIRTY-8IX (36) MONTHS in the
Nevada Department of Corrections (NDC), with THREE HUNDRED FORTY-FOUR
(344) DAYS credit for time served,

Ms. Spells advised that the November 30, 2016, Presentence investigation (PSI)
report indicates on page 3 that the Deft. is a confirmed active member-of the “Blood,
456 Pomona Island Piru" street gang; however, Defendant has denied any gang
membership; colloguy. COURT ORDERED that the foliowing shall be added to the
Judgment of Conviction and noted for the PSI.

CORRECTIONS TO THE PRESENTENCE INVESTIGATION (PS]) REPORT:
the Defendant, at this point, disavows any gang affiliation.

DATED this ___ [/ day of March, 2017

DISTRICT COURT JUDGE_ Y

-.r-%

2 S:AForms\JOC-Jury 1 CY3M6/2017
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The Court is not at liberty to supplement the
evidence. |
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AFFIDAVIE
KELLEY JONES makes the following declaration:

1. Tam an attornéy duly liceased 1o practice Jaw in the State of Nevada;.f am 4

_Deputy Public Defender who assisted in represeniting the Defendant in the instant matter,

2 The criminal prosecution of State of Nevada v. Alfred C. Harvey, case #C-

- 16-314260-1, was in the Eighth Judicial District Court, Clark County, Nevada, which is a coust of

record in this State. The Defendant, Alfred.C. Harvey, was accused and charged with the offense

of robbery with a deadly weapon,

3. I 'was informed a jury question was located in the post-convietion file. The
Juror’s question asked for elaboration of “by means of force or fear of injury.”

4, To my knowledge, this question was never presented to the defense,

I declare under penalty of perjury that the foregoing is true and correct, (NRS

53.045).

TS Wadh

SUBB(JRIBF D and SWORN to before me

this 3o day of December, 2017.

\"“R\s\ Ny X‘x\\h AN g e IR GUELINE KAY VANCE.

2 ) NOTARYFUBLEC STATE OF NEVADA
\JOT%RY PUBLIC - COUNTY OF GLARK

APPTNo, 11542241
MY APPT EXPIRES JUNE 10, 218
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AFFIDAVIT
JASMI D. SPELLS makes the following declaration:
1. 1 am an-attorney dl'il_yf licensed 1o 'pract-ice law in the State .of N.e’_\ta'dﬁ;:'l am g

Chief Deputy Public Defender asmgned to handle-the case of Stare of Nevadav, Alfred C. Harvey,

T 'was the lead attorney for Mr. Harvey’s trial.

2. The criminal prosecution of State of Nevada v. Alfied €. Harvey, case #C-
16-314260-1, was in.the Eighth Judicial District Court, Clark County, Nevada, which i a gourt 0of

record in this State. The Defendant, Alfred C. Harvey; was-accused and charged with the offense
of robbery witha déadly weapusa. The ivy found ME. Harvey ity of robbery.

3. After filing 2 notice-of appeal, Appellate counsel informed me that the jusy

foreman. submitted a quéstion duing deliberations, agkiﬁg_ for an ¢labotation on. the definition of

“by means of force or vielence or fear of injury” during juty deliberations, Exhibit.C.

4, I was not informed: of this question -during the ‘trial. Appellate counsel

notified tne of the question after verdict and sentencing.

5. Upon information and belief, Appellate counsgl discovered the jury question
in the district court evidence Va’uit,.lahel'ied as a-court exhibit.,

6. Counsel believes iwnat this question is very significant because the question.

goés to the very. crux of the defense; that the defendant did not have a-weapon and that the- State

did not. prove robbery beyond & réasonable doubt betause. there was no: force, violence or fear of

infury.
7. ‘Had I been aware-of this question during jury ideli:be'rat_i'ojn's; 1'would have

done a number of things, T-would have objected to the court responding that the evidenes eould not

_'bel-.’supplemenfeﬂ:‘Sé‘e Exhibit:C; because the jury question did not ask for a playback/readback or

for additional evidence, The jury'question asked for clarification on a.point 6f law.

8. Specificaily, 1 wotld have requested that the Court direct the jury to jury

instructions ‘6, 11 and.12, Exhibit-H. ;.[u}w.-i_n}trucﬁ'qns 6 and 11 instruct the jury that force -of fear

“must be used to either: (1) abtain or-retain possessjon of taken property, (2) prevent or overcomie

resistancé to-the taking of ‘property; or {3) to facilitate escape with the propeity.” Jury instruction

12 further - instructs the jury “that in order for therg to be a robibery, “fhe takihg must be
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accomplished by force or intimidation.” These instructions are importanit becatse they direct. the

] ﬁry to-focus on examp'lqés of force and fear-and how/when force or féar was used if at all.

9, Toeresaa Pz ruesl. v23, Extifbit H. Talso. would have also requested
thie Court suppl'ement the jury instruction packet W'i"t'h‘_'th'e;'-'juf._yrinstruc.tiqri's contained on pages 7
and 10 of the Proposed Jury Instructions Not Used at Trial. Exibit I, The instruction on page 7
reminds the J ury. that zh_'g_;_j Stafe has the burden of proof and again details the three ways in which
force or fear must be used for & rabbery to be committed. The instruction on page 10 js-a lesser
instruction which informs the Jury that.if they are-not convinced beyond a reasonable doubt that a
tobbery occurred, then. they may find the defendant guilty of the Tesser included offense.of petit
larceny.

10. 1 would have also reguest that the court give the jury the Ciane. jury
instruction Exhibit J, ..;whjghniﬂgt_mgt'g’}&kmj jutiolow fo proceed when there are two reasonable
interpretations, one pointing fo. guilt and not Crane v. State 88 Nev. 684, 504.P.2d 12 (1972).
Given the jury’s question, its arguable the jury found two reasonable interpretations of the facts of
the case..

11.  Additionally, 1 would have requested that the Court give the legal
definitions: of force, fear and vielence as defined in Black’s Law Dictionary,. as these terms are
legal terms, ‘which -are to. counsel’s knowledge are nof defined by Nevada. statutes. Specifically
these definitions are:

Actual force: forge comsisting in physical act, esp. & violent act directed against a
vigtim.

Fear- the strong, -'n'egati".\'ie:; feeling that .a person expeériences. when anticipating
danger or harm.

Violence- the use of physical force, usu. Accompanied by fury, vehemence; or
outrage; especially physical force anlawfully exercised with the intent'to harm,

Black’s Law Dictionary (16" ed. 2014), These definitions directly answer the jury’s question. Jury
instruction 23, which the court gave informed the_jury ihat should they have a question, ‘the

information sought would be given.
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12, 1 was informed of the jury question on or about late November, 2018,

Courisel was out of the office from ¢arly December 2017 to the end of March 2018. 1 reviewed the

instant case and prepared this affidavit upon my return.

13. T declare under penalty of perjury that the foregoing is true and. correct,
(NRS 53.045).

EXECUTED this 3" day of April, 2018.

Qpbl

!
JASMIN D. SPELLS

County of Clark

“State of Nevada
SUBSCRIBED and SWORN to before me oty KONIEJO B
this }ﬁ I% day: ot April; 2018. ) NOTARY Pﬁllé.ilng
f STATE OF NEVADA
o (] e
--------- 1
“\{ v & LC AL 1 ‘._ _/

N (XFAR_Y PUBLIC
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DECLARATION OF SHARON G. DICKINSON

1. Iam an attorney licensed to practice law in the State of Nevada; 1
am a deputy piiblic- defender assigned. to handle the appeal of this maiter; I am
familiar with the procedural history of this case.

2. Our office filed the Notice of Appeal in this matter on April 10,
2017.

3. On November 15, 2017, while working on Alfred Harvey’s
appeal of this case, I found Court Exhibit 1 which is a-note from the jury asking
clarification of the definition of “by means of force or violence or fear of injury.”
Exhibit C. 1did not find this document discussed in the trial transcripts.

4, On November 15, 2017, I contacted the trial attorney, Ms. Spells,
and she told me she did not know about the. jury note. Subsequently, her co-
counsel, Ms. Jones agreed that she had never seen the jury note.

5. On November 15, 2017, another attorney filed a substifution of
attorney motion with the Nevada Supreme Court; and, our office was removed
from Alfred Harvey’s appeal on December 4, 2017. ‘On January 2, 2018, the new
aftorney filed a motion to withdraw. The Nevada Supreme Court granted his
‘motion on January 235, 2018, and remanded the case to- district court for
appointment of counsel.

6. On or about February 14, 2018, the Clark County Public.
Defender’s Office was reappointed. On March 5, 2018, I was reassigned to handle

Albert Harvey’s appeal.




7. Because Ms. Spells was out of the office until March 26, 2018, 1
was unable to meet with her before that date. Ms. Spells met with me on March
30, 2018, and subsequently prepared an affidavit for this motion.

I declare under penalty of perjury that the forégoing is true and
correcl.

EXECUTED on the 2™ April, 2018.

By: __/s/ Sharon G. Dickinson
SHARON G. DICKINSON
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deliberate, we ordered you guys some lunch about-an hour ago. $o you can have

perception is our point of view. Everyone has a point of view based on what their

also-come into play with your memory.. | want you guys o remember when you are

the different evidence that came from the stand, that memory is not a tape recorder,

Facebook users or what have you, but this is a just an illustration as perception.

This is a picture of the exact same dress. Some people saw this dress as being

you are and then when you get to tell your side of the story what you saw, what you

some food.
CLOSING ARGUMENT BY THE DEFENSE

MS. SPELLS: Good afternoon, ladies and gentlemen of the jury. | want to
thank you for being attentive throughout this time, for bearing with us, and just
listening to all of the evidence. Now, is the time for our closing argument, after |
make argument; the State will have another opportunity to speak with you. During
that time period we just want to remind you that what you decide is the fact -- are the|
facts in evidence in the case, that's your decisions.

So perception is hot reality, everybody has different perception and our
story is, the way it happened according to you. Sometimes that is based on just
who you are as a person. Perception and memory go hand in hand. The way you
perceive something is going to be the way that you tell the story and that is going to
thinking about all of the different witnesses and whatthey have said to you and all of
you don't get to press. pause, come back and resume like a-movie. It's just not the.

way it works. But our memory is definitely influenced by perception.

| don't know if you guys recall this or if you saw it orif you are a big avid

gold and white, other people saw this dress as being blue and black. Again,

perception and what you see, what-occurs, is going to be based on the person that

-36-
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heard, that's going to be based upon your perception.

|et's talk about some of the things that affect your memory. -Obviously,

we know this, this is just commaon experience, some of the things that would affect

your memory are stress, adrenaline, your emotions. Those are some of the things
that we have in this case, with the interactions of the different individuals. Now, you
heard from Julian Munoz, who got on the stand, and he told you that he's been

employed in loss prevention for approximately five years. But that each time he has

interaction with someone he still feels nervous. He still has some of that stress. So
that's going to be one.of the factors that affect his memory, affect his perception of

‘what's going on.

‘Now, in my opinion this is a classic movie, it may not be a classic mo_v'ie'
for everyone, but [ want to use this just as an illustration as perception and memory
and how things come.and tie together. So.you're looking at the case of Forrest
Gump, you have a iot of different players, and it's very important to note where does
the story start, who are the players, and what their story is.. So, for instance, for |
Forrest's mother, the story to her may be about Forrest breaking out of his braces
and learning how to run and that's a very significant story. It talks about tenacity and

things that-are going on there.. For Jenny, however, the story is: completely different.

For her, her story, her perception, her memory is going to be about a childhood

relationship, being in love with someone and that love growing into adulthood. Now,
if you take Lieuteriant Dan, his story is about friendship, about actions that

happened in the war. And if these individuals were to.come into court and to testify

about things that happened, they're going to recount their story in a different way.

Some of them may be able to tell the story in a very linear fashion. Forrest's mom

being able to talk about tenacity and she can tell you the beginning to the end.

-37-
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Other people may be coming in at the middle, they don't necessarily see the entire
incident so they can't tell you a very linear story, their story starts at a different time,
ends at a different time. Jenny may be able to give you her highlights. Her favorite
experienices. She may ot tell you the full story. And Lieutenant Dan, well, if he
was telling‘a story, maybe he would use flashback, maybe he would tell you what
was the most important thing in flashback to other things that he found important.

Each witness in this case their story starts at a different time period,

they have their own point of view, their memory is going to be different as well.

We've talked about this, factors that are at play in our case, the adrenaline, common
serise, stress, and also training because we had a number of individuals who came
‘and talked to you about some training that they had, how they write reports, how
they are quote/unquote experts in a certain area, they at least have a lot of
experience, they have-accustom of doing things and they're been taught and trained

that that's the best way to do it, and they -- there are reasons that they conduct

‘certain actions.

So let's talk about Juliah Munoz. He is kind of the lead of this story. H__e.
gives you a story about his employment with T.J. Maxx and he came and he told
you that he would consider T.J. Maxx a clothing store. He was-an individual who in
telling you his story he wasn't very detail oriented. He said maybe two wallets,
maybe three wallets, at one point, during questioning on the stand, he indicated that
possibly there were up to four W'a'lt’e_ts that_'-l_\/lr. Harvey either concealed or stolen or
took.. But when we tatked about that he brought up his report and kind of went back
and forth.

He does not speak to Mr. Bramble, this is his co-worker, and he says

that he left outside of the store and Mr. Bramble was doing video surveillance and

.38-
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additional items concealed, possibly taken. But before he goes to write his report,

it. He didn't take the time to go speak to Mr. Bramble about other things that had

indicated, that, you know, he retreated. He didn't continue to follow him. But we

parked and the license plate of the vehicle parked in front of a Dollar Tree store, if

mentioned some, like through a telephone call or what have you, that there were

which he indicated that he would look at, it would go to his upper management in the

store, it could possibly be used at a trial in a case, other people would be looking at

occurred, to finish documenting, and to be as detailed oriented as possible.in his
reporting.

He talks to you about his boundaries and that's important because
that's his company policy and that ties into a person's motives and a person's
recollection of what they did, what they' said, how they reacted.

Now, let’s talk about the knife. And for Mr. Munoz it's unclear whether
we get the entire story for him. | would submit that to you. He came and he testified

and he said that he stopped short'and the State, just in their closing argument,

heard from Mr. Appel that there were -- there was more than one person taking
pictures. You also heard from: Mr. Munoz that he fold the 9-1-1 operator, and you
guys heard the 9-1-1 phone call for yourself, information about the individual and
about the vehicle.

And | submit to you that you're not going to be able to see the vehicle

you're retreating back to the T.J. Maxx.. And we showed you the map on.a number
of different occasions and just the difference between those two stores would have
required some further advancement.

In looking at and weighing his testimony, I'd dsk you to consider his

perception and his memory, the fact that he was anxious, he told you that on the

-39-

1056




10

11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

stand that he was nervous, whether or not he was compliant with-his company
policy when he indicated that he was not supposed to pursue someone outside of
those boundaries, the width of T.J. Maxx and to the sidewalk, and his comments
about time and waiting. He doesn't necessarily like to wait for the police. It takes a
couple of hours unless if's something significant, something s‘ig_nif_ica‘n‘t here like the
report of a knife being present.

Now, when considering the testimony of Mr. Bramble we get his story

and it's important to note that he didn't see anything. | mean, we've talked a lot

about his actions and some of the other peopie's actions, but what it boiis down to
what you are all here to decide is whether or not Mr. Alfred Harvey is guilty of
robbery with use of-a deadly weapon. Mr. Bramble didn't see anything. With regard
to that interaction he wasn't able to tell you that he saw a weapon. In fact, he didn't

see a weapon. He indicated that his role was very limited. He didn't share his

knowledge or the fact that he was taking photographs with officers. He didn't show

those photographs to Mr. Munoz.

He said Julian looked shocked. He didn't tell you that Julian looked

scared or frightful or in fear for his life. He said Julian looked shocked, like maybe

something had occurred that wasn't part of the ordinary. Now, | would submit to you

that there are a number of different reasons that a person looks shocked and we

tatked about this. We talked about this when we were discussing circumstantial

evidence during our jury selection where the State submiited to you that if you were

in your heme late at night, you'd gone to the bed, and before you went to bed there
was no watef on the ground, you come outside and you see water on the ground,
would you conclude that it has been raining? And we talked-about, okay, that may

be one conclusion, but there are a number of different conclusions that you could
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come to. In fact, one of you indicated that maybe there was a movie set there and

they were filming a portion of the movie with rain and so they had water there to

‘make it appear that it was raining but it had not actually rained.

8o here there are a number of different things. What we do know is
that Mr. Munoz asked Mr. Harvey to ¢ome back into the-store with him and he
refused, okay, that's something that's a little different than the ordinary when he told
you normally, just come back, I fill out some paperwork, that's it.

With regard to Mr. Bramble's perception, his memaory, and we've
discussed that he wasn't there. He didn't have much investment in this interaction,
in this case, because he works for organized retail crime. So this wasn't something

that was really something he did on his day-to-day job. He was trying to assist.

‘Mr. Munoz to a certain degree but didn't have much investment. Hé told you that it's

not part of his job or company policy, his job description to apprehend someone, so

it's ot something that he was going to be doing here. His actions weren't going to

be with regard to that. And that's important to note as‘'well because you have the

interaction between Mr. Munoz and Mr. Bramble and Mr. Brambie coming out to
help Mr. Munoz and what are Mr. Munoz' thoughts and perceptions about his -
actions and how Mr. Bramble may view those actions.

We heard from Mr. Appel. Now, | would agree with the State that
Mr. Appel indicated that he was happy to be a part of it. He was the Good
Samaritan. He wanted to be helpful. He was coming to the aid and to the rescue
and he follows the van. Now, when we're thinking about his perception and his
memory, | submit to you, listen to the 9-1-1 phone call, what we get from Mr. Appel
is that although he's trying to be helpful, he gives a lot of information that he really

has no ability to give. He says, oh, someone just pulled a knife out on these people.
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He wasn't there. He didn't see it. He's inthe parking lot in his vehicle. We don't

important as to whether or not a robbery with use of a deadly weapon occurred

the case, he was able to give all the information that he was asked of.

any stories of any issues. They conducted searches. Officers came and tell you

What they did find was T.J. Maxx property. Their perception and their memory, they.

there had been a pho_ne call out that maybe a knife was involved. So they wanted to

know where the knife is. Well, that's true he doesn't k_no_w where the knife is. But

the reality.of the situation is that his story starts at the end of the story, that's

because he's coming in after that. He didn't see any of the interactions with
Mr. Munoz and Mr. Harvey.

And there's a very significant difference of hearing something versus
seeing something. You hear something from a person, you tell another person, they
hear it, and by the time they retell the story there's going to be some things that may
be a little bit different, may sound a little bit different, somethings may be
emphasized, someéthings may be de—emph'as'izad. There is a huge difference when
you are viewing something firsthand or where you're hearing something from

another individual. And the perception of Mr. Appel is that he knew everything about

We heard from Officer Nelson and Officer Humpherys, their story is that
they're trained officers, they've been working for the Metropolitan Police Department
for quite some time, they did a thorough investigation here, they told you that there

was also air traffic patrol involved, and they told you that, you know, you didn't hear
that Mr. Harvey consented to them going into his pockets, to doing the search, and
all of that. He was cooperative with that search. And upen finishing the search, not |

only of Mr. Harvey, of his person, but alse of this vehicle, they didn't find any kriife.

indicated that they were concerned about officer-safety, safety of others because

-42-
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make sure that other people weren't going to be harmed.
Now, we heard from Officer Humpherys and he told you clear as day,

without any type of hesitation, that sometimes witnesses are mistaken in what they

'speak, they don't always get it right. He told you that. He said here there was not a

knife found,

8o we briefly heard from Mrs. Harvey. In considering her testimony,
you .can consider the fact that she is married to Alfred Harvey. She was the
passenger in this vehicle and she told you that she was nervous. She was nervous
then, on that date, it was an unfamiliar situation for her, and she was nervous
coming here to testify to you guys. She indicates that she was the passenger in the

car, that there were two in‘d_'ivi'd_ua!s‘ taking photos. She saw two of them walk right

up to that vehicle and take photos with their cell phones, and that's not the same

story that we got from Mr. Munoz because he says he never took any photographs.
He didn't go up to that U-Haul vehicle.

She told you that Mr. Harvey is right-handed. We're going to discuss
that a littie bit. She told you there was never a knife and that Mr. Harvey doesn't
generally. carry a knife. Again, there was no knife found. She told you also that
when they were going to that schoo! her daughter needed to use the restroom.
They were stopping at the school, this is not the situation where the cops are pulling
the individual over and stopped them at that'school. They stopped at that school
and the cops then met them there.

Now, | submit to you, ladies and-gentlemen of the jury, Mr. Harvey is
not guilty of robbery with use of a deadly weapon. The State -- it's kind of like

spaghetti, they're trying to throw a whole bunch of stuff at you guys to make some

|things stick. We had a lot of different information that came back that really is just a

A3-
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distraction as to what this case is about. There was a lot of different indications
about kids being present, where they were, what they weré doing, different
merchandise in the car, driving, how an individual was driving, how Mr. Harvey was
driving, they questioned both Mr. Appel as well as Mrs. Harvey with about that, and
we spent a ot of time about the path taken to get to this'school, what happened at

the school, what side people were at the school, nothing but distractions. What

‘does that have to do with the robbery with use of a deadly weapon?

So, let's look at the Information, you guys have that in your packet,
that's instruction number three, and it tells that you that an Information is but a
formal method of accusing a person of a crime. So this is what the State has

charged Mr. Harvey with and they lay it out for you. And they say that -- we're not

| going to read it through its entirety, we're going to skip down to line 13, it says,

Alfred C. Harvey did wilifully, untawfully, and feloniously take personal property,

to-wit: miscellaneous clothing items, from the person of Julian Munoz, orin his

presence, by means of force or violence, or fear of injury to, and without the consent
and against the will of Julian Munoz, with the use of a deadly weapon, to-wit; a
knife. They go on to say, Defendant using force or fear to obtain or retain
possession of the property, to prevent or overcome resistance to the taking of the

property, and/or to facilitate escape. That's what'they've charged Mr. Harvey with,

that's what's important in this case.

So, we know that there's absolutely no miscellaneous clothing items. It

‘can characterize T.J. Maxx as being a clothing store all they want to, the itéms in

this case have nothing 1o do with clothing.
We know that there's no knife, there's no weapon ever found. | submit

to you there was no fear, there's no violence. What really occurred here is that

-44-
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Alfred Harvey stole some items but theft is rot robbery.

Mr. Munoz on the stand said T.J. Maxx is a clothing store. When | went
back and said, well, don't they sell water and food and accessories and all these
otheritems. He said, oh, yes, it's a depariment store. | agree with you.

‘The ong piece of clothing item that was kind of thrown out there was
this blue shirt. So we see Mr. Harvey in the store, he's wearing, what [ submit. to
you is two different blue shirts, ane light, one dark blue, very similarto the blue-shirt
that was shown to you guys [ater as a piece of evidence. These are not clothing
items, these are the items that were taken, wallets, some type of hand or face
cream, and perfume.

So let's go on to this knife, Absolutely no witness, outside of

Mr. Munoz, testifies that there was a knife here involved. Now, let's think abeut this, |

Mr. Munoz came-on the stand and he told you that he was standing on Mr. Harvey's
right-hand side. He told you that Mr. Harvey reached into his left pocket with his
left-hand and pulied out the knife and held it above his head with the left-hand. We
know from the video surveillance, as well as Mr. Munoz' testimony, that- what was in
the left pocket was the face cream or the hand cream, the cream that had been
taken from the store. We also know that there are wallets tucked into this left-hand
side. This is.the surveillance video and the photographs that you were shown
yesterday with regard when the State was stating that the items were concealed, the
wallets were concealed in the jacket. And unfortunately we didn't get to see that
jacket, that blue shirt thing. We don't know necessarily what does it look like? Are
we dealing with.inside pockets here? Are we dealing with him concealing things
under the arm like this, into the arm of the shirt, just underneath here? What are we

dealing with? We don't know. But it is significant because the items are going into
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the left-hand side.

| want to talk to'you guys about a timeline here, and you guys have the

9-1-1 phone call, you can listen to the call again, it gives you the date and the time

at the beginning of the phone call. First call comes in at 16:34, that would be 4:34
p.m., that call is by Mr. Julian Munoz, At 16:38 we have Mr. Appel calling and he is
informing the 9-1-1 operators he's following the guys, already in motion, following
these individuals. And then just before three minutes into that phone call, you guys
heard it, you listened to it, you can check my timeline if you like, he says, Appel
says, the suspects are in custody. So we're talking about a total of approximately
seven to eight minutes.

Fromi all the testimony that we've heard we know that Mr. Munoz goes
outside, he's talking to Mr. Harvey. Mr. Bramble told you that within approximately
30 seconds he's outside. He said he had to get through some people, he arrived
outside approximately 30 seconds later, and saw both Mr. Harvey and Mr. Murioz
but he doesn't see a knife.

We know that at that point Mr. Bramble and Mr. Munoz are going

towards the vehicles. We know that because Mr. Munoz is ¢alling in the 9-1-1

phone call.
MR. SCHWARTZ: Your Henor, I hate to interrupt. Could we please-
approach?
THE COURT: Sure.
[Bench conference begins]
MR. SCHWARTZ: Sorry, | didn't want to interrupt. | just have a conicern that
with the redacted version of the 9-1-1 call it might have a difference because the.

CAD doesn’t seem to indicate the three minutes from when Errol calls the

-46-
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Defendant's. in custody. So if | could just make that clear in my closing, | mean,
rebuttal. |.don't know how much more we're going into it.

THE COURT: | don't-see any problem with that. Okay. If you want me to, |

-can say there might be a slight discrepancy because | reviewed -- the Court had

redacted irrelevant miaterial. So if there’s a discrepancy, it's understandable. Do
you think that's going to be a big issue point?

MR. SCHWARTZ: If you can just move on at this point from this argument,
we could. [t's not a big deal.

THE COURT: Well, because if there is going to be a discrepancy because of
the timeline because of the redaction then don’t emphasize the discrepancy.

MS. SPELLS: 1'll just move on, | guess:.

THE COURT: Okay.

MS. SPELLS: At least it would be appropriate for us to notate the redaction.
And looking at the CAD what is the difference, a minute?

THE COURT: Then avoid the issue but just don’t --

MS. SPELLS: I'll move on.

THE COURT: --don't bring up thére's a discrepancy.

MR. SCHWARTZ: Okay. Thankyou,

MS. SPELLS: Allright. Thank you.

[Bench conference concludes]

MS. SPELLS: So let's talk about what we know, okay. We know. that
Mr. Bramble tells you he's outside within approximately 30 seconds, from there
Mr. Munoz is calling 9-1-1, he is approaching this vehicle, getting the license plate
information. We know that Mr-._Ap'pel'_i_s on scene before this U-Haul takes off, he

tries to block the U-Haul. We know that air unit traffic control is somewhere in here.
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| We didn't get to hear from them but we know that they were out there; right? We:

know that the ¢ops are trained, they're trained to search for things, they're trained to
look for things, not only did they search the car, they searched Mr. Harvey.

Now, we had an indication yesterday about well maybe the knife was
dumped. So we talked about what exactly was communicated and the specific line.
that Officer Humpherys testified to, subject possibly just dumped property, and that's
coming at the school. Well, we know that these trained officers searched these
locations, no knife ever found. Officer Humpherys testified to you all that sometimes
witnesses do misunderstand, they don't see.what they thought they saw.

So'let's talk about a few of Mr. Munoz' [indiscern'ible]_. And, again,

understand that he's nervous. He indicatés with every stop he's nervous. Sowe

need fo talk about his perception and his memory. But he testifies that there were

two wallets, there were three wallets, there were four wallets, now there were three.

And then when | questioned. him about his report, what did you write inyour repor?

He comes back, yeah, there were two wallets written in the report.

The license plate number, and the State went over this with you just
briefly, that he came back, had to clarify with regard to what the actual license plate
number was. There was some misunderstanding about the streets, which directions

they went, where this car was traveling. There's no follow-up with his co-worker to

conduct his report. He says that he never took any photographs, but, again, we

have Mr. Appel and Mrs. Harvey testifying there were two people out there taking

photographs. Who else is out there? We kniow it's only Munoz.and Mr. Bramble.
Mr. Bramble told you he took photos.
When the State carries the burden of proving fo you beyond a-

reascnable doubt that this knife was used inthe commission of the crime that being
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robbery with use of a deadly weapon.
| wanted to talk to you all about credibility, and that's your instruction
number ten, and I'm not going to belabor the point and read it all to you because the

State did a lot about credibility. -So.| think everyone clearly understands what.

credibility is. | want to-submit to you, however, that consistency is net necessarily

indicative of credibility especially in cases where people have written reports
because you're going to testify consistently with your reports; you're going to review

them before you come and testify, Additionally, when you make up a story about

something, you tell the story, you're going to be consistent in that. -So consistency

by itself is not necessarily indicative of honesty or credibility.
When you consider all of the factors and all of the things here what you
have is the fact that Mr. Harvey's. vehicle never out of sight. Mr. Appel immediately

blocks it in, he's following the vehicle the entire time period, tells you he wanted to

know where it goes. We have the airtraffic unit control there and then we have the

police immediately arriving, okay. As Mr. Harvey is walking to this vehicle we have

Mr. Bramble and Mr. Munoz going towards the vehicle, getting the information. We
heard yesterday that in Mr. Appel's statement he said three people were running
towards this car taking photographs. Where was the opportunity for Mr. Harvey to
ditch this alleged knife? If it's ditched on-the way to the vehicle, then we have

Mr. Munoz and Mr. Bramble following him to the vehicle, they would have seen it.on
the ground. [f it's ditched on the'way to the school, we have the air traffic control.
We'have Mr. Appel following this car the entire time period and he wanted to be
helpful. He was giving up. all types. of infermation that he did not even have the

answer to. If he would have seen anyﬁthi_ng. if this knife would have been diiched

somewhere, we would have heard some indication of that but we didn't hear
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anything because there was not a knife.

There was also no fear, no force, or nor violence. Kind of rewind, go

|| back to the interaction between Mr. Munoz and Mr. Harvey, and we hear that

Mr. Munoz asked Mr. Harvey for the wallets. He freely gave them back. He's not
screaming at him. He's not pushing him. He's not throwing those wallets at him.
He‘just gave him the wallets back. Mr. Munoz testified there's no yelling, there's no
body contact, there's no force or fear of violence in that interaction. He says at that
point Mr. Harvey refuses to.turn back to the store.

30 | submit to you there's 'ab"s_olut'ely no knife, there's no knife found,

there's no indication that Mr. Munoz actually saw a knife. We have the officer saying|

that people are mistaken a lot of times in what they see, what is actually occurring.
So at that point we have a hand-up, pessibly some hand cream in this hand, coming|.
out of the left pocket. Is that force or violence? Does that put you infear? Again,
perception is not reality.

Let's talk about the actions of Mr. Alfred Harvey. He stole merchandise

from T.J. Maxx. Mr. Munoz told you that it was less than $500. He didn't have a

weapon. He's not being forceful in giving back those wallets. He's not being
threatening. At the end of the day, he's thief, not a violent robber. 1'm not saying he
didn't do an_ything; yes, he absolutely went into that T.J. Maxx store, concealed
items, left the store with items that did not belong to him. He stole items from T.J.
Maxx. There's no option for that in your verdict form.

The State is the person who charged him, you saw that in the
Information, and they have the burden of proving to ycu beyond a reasonable doubt
the charge that they've submitted to you, robbery with use of a deadly weapon.

1 submit to you that snapshots, highlights don't.work; and we see that
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with the story and the illustration with Forrest Gump, because if you just get one
person’'s snapshot or one person’s highlight you don't know the full story.

Perception drives memory but your perception is not reality. What color
is that dress? We don't know. What are some of the things that influences memory,
again, adrenaline, bias, emotions.

So you're the trier of facts and you have to put this story together using
credibility, common sense, analyzing the evidence with regard to perception and
memaory.

So-as | said, the State will get to speak to you again because they do
have the burden of proof here. So there were justa few final things |1 wanted to go
over with you all.

Court's indulgence.

The State spoke to you a little bit at length about this knife and the fact

that they don't have to show you that it was recovered. | submit to you that's the

law, they don't have to actually have the knife here for you today for you to find that

a knife was utilized. | submit to you there was absolutely no knife. When we're

talking about memory and perception, it is important to consider the fact that you

guys don't have the knife-because there's no one else to tell you that they saw a

knife. There's the brief testimony that it's four inches. We don't know any of that.

The facts instead show that there was not a weapon, that Mr. Munoz was just

mistaken.

And, lastly, | want to draw your attention to your jury instruction number
siX. It says, if you are not convinced beyond a reasonable doubt that the Defendant
used a deadly weapon in the commission of an unlawful taking of personal property

from the person of another -- again, here the State has charged miscellaneous
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immediate or future, to his person or property and that such force was used to

Defendant not guilty of robbery with use of a deadly weapon. And | submit to you

also not guilty of robbery because he didn't use force or violence here. He stole

items and refused to come back into the store. Mr. Harvey is also not guilty of

you've analyzed all of the evidence you will find Mr. Harvey not guilty.

clothing items -- or in. his. presence, by means of force or violence or fear of injury,

obtain or retain possession of the property, prevent or.overcome resistance to the

taking of the property, or to facilitate escape with the property you must find the

that here Mr. Harvey is not guilty of rebbery with use of a deadly weapon but he's

robbery. We'd ask that the appropriate verdict here and we're confident that once

Thank you.
THE COURT: Thank you, counsel.
How long do you think your last portion is going to take?
MR. SCHWARTZ: Ten, fifteen minhutes.
THE COURT: You guys want to stay or you want fo take a little break?
UNKNOWN JUROR: Stay.
THE COURT: You want to get it over with?
UNKNOWN JUROR: Yes.
MR, SCHWARTZ:. If you ¢could switch over back {o our computer, please.
Is it okay if [ move this, Your Honor?
THE COURT: Sure.
MR. SCHWARTZ: May | proceed, Your Horor?
THE COURT. Yes, please.
[REBUTTAL CLOSING ARGUMENT BY THE STATE]
MR. SCHWARTZ: The State's whole case is a distraction; right? That's what
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INST

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
-5~

ALFRED C. HARVEY,

Defendant.

CASENO: C-16-314260-1
DEPT NO: VI

INSTRUCTIONS TO THE JURY (INSTRUCTION”NO. 1)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these
instructions, Regardless of any opinion you may have as to what the law ought 1o be, it
would be a violation of your oath to base a verdict upon any other view of the lﬁiv" than that

given in the instructions of the Court.

G-16-314260-1
wer
Instructiong to the Jury:

i

i

%1
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INSTRUCTION NO. i
If, in these instructions, any rule, direction or idea is repeated or stated in different
ways, no emphasis thereon is intended by me and none may be inferred by you. For that |
reason; you are not to single out any ceértain sentence or any ind:i'vi'dual paint or instruction
and ignore the others, but you are to consider all the instructions as a whole and regard cach
in the light of"all the others,
The order in which the instructions are given has no significance as to their relative

importance.
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INSTRUCTION NO. 5 _

An Information is but a formal method of accusing a person of a crime and is not of
itself any evidence-of his guilt.

[n this case, it is charged in an Information that on or about the 30th day of March,
2016, the Defendant committed the offense of ROBBERY WITH USE OF A DEADLY
WEAPON (Category B Felony - NRS 200.380, 193.165 - NOC 50138). |

It is the duty of the jury to apply the rules of law contained in these instructions to the
facts of the case and determine whether or not the Defendant is guilty-of the offense charged.

COUNT & - ROBBERY WITH USE OF A DEADLY WEAPON (Category B Felony' |
- NRS 200.380, 193.165 - NOC 50138), on or about the 30th day of March, 2016, within the.

County of Clark, State of Nevada, contrary to the form, force and effect of statutes in such

~cases made and provided, and 4gainst the peace and dignity of the State of Nevada,

ALFRED C. HARVEY did willfully, unlawfully, and feloniously take personal property, to-
wit: miscellancous clothing items, from the person of JULIAN MUNOZ, or.in his presence,
by means of force or violence, or fear of injury 1o, and without the consent and against the

will of JULIAN MUNOZ, with use of a deadly weapon, to-wit: a knife, defendant using

force or fear to obtain or retain possession of the property, to prevent or overcome resistance

to the taking of the property, and/or to facilitate escape.
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INSTRUCTION NO, f

To constitute the crime charged, there must exist & union or joint operation of an act

forbidden by law and an intent to do the act.

The intent with which an act is done is shown by the facts and circumstances
surrounding the case.

Do not.confuse intent with motive. Motive is what prompts a person to act, Intent
refers only to the state of mind with which the'act is done.

Motive is.not an element of the crime charged and the State i§ not required to prove a -
motive -on the. parl of t'he Defendant: in order to convict. Howc'ver,_ you may consider

evidence of motive or lack of motive as a circumstance in the case,
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INSTRUCTION NO.=5_ |

The Defendant is presumed innocent until the contrary is proved. This presumption
places upon the State the burden of proving beyond a reasonable doubt every element'of the
crime charged and that the Defendant is the person--wh(‘)'committed the offense.

A reasonable doubt.is one based on reason. It is not mere possible doubt but is such a

doubt.as would govern or control a person in the more weighty affairs of lifc. If the minds of

the jurors, after the entire comparison and consideration of all the cvidence, are. in such a

condition that they can say they feel an abiding conviction of the truth of the charge, there is

not a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or |

speculation.
If you have a reasonable doubl as to the guilt of the Defendant, he is entitled to a

verdict ofnot guilty.
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INSTRUCTION NO. é

If you are not convinced beyond a reasonable doubt that the defeidant uséd a deadly
weapon in -the commission of an unlawful taking of personal property from the person of
another, or in his presence, against his will, by means of force or violence or fear of injury,
immediate or future, to his person or property and thai such force was used to:

(1) Obrain or retain possession of the property,

{2y To prevent or avercome resistarice 1o the taking oft-he'-.p'rope'ﬂy-, or

(3). To facilitate escape with the property,

you must find the defendant not guilty of Robbery with usc ofa Deadly Weapon.
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INSTRUCTIONNO. ¢ _

You.are here to determine whether the defendant is not guilty or guilty from the evidence

in thecase. You are not called upon to return a verdict asto the guiit of any other person. So, if
the evidence in the case convinces you beyond a reasonable doubt of the guilt-of the Defendant,

you should so find, even though you may believe.one or more persens are'also g_-_u_i_'lty_.
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INSTRUCTION NO, 3

The evidence which you are to consider in this case consists of the (estimony of the
witnesses, the exhibits;-and any facts admitted or agreed to by counsel.

There are two types of evidence; direct and circumstantial. Direct evidence is the
testimony of a person who claims to have personal knowledge of the commission of the
crime which has been charged, such as an eyewitness. Circumstantial evidence is the proof
of a chain of facts and circumstances which tend to show whether the Defendant is gutlty or
not guilty. The law makes no distinction between the weight to be given éither direct or |
circumstantial evidence.  Therefore, all of the evidence in the case; including the |
circumstantial evidence, should be-considered by youw'in arriving at your verdiet.

Statements, argumenis and opinions of counsel -are not evidence in the case.
However, if the attorneys stipulate to the existence of a fact, you musi accept.the stipulation
as.evidence and regard that fact as proved.

You must not speculate to be true any insinuations suggested by a guestion asked ;1
witness. A question is not evidenice and may be considered only as it supplies meaning to-
the answer.

You must disregard any evidence 1o which an objection was sustained by the court
and any e\f_i_'denqe__ ordered stricken by the court.

Anything you may have seen or heéard outside the courtroom is not evidence and must

also be disregarded.
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INSTRUCTION NO. 9

Before you may rely on circumstantial evidence to conclude that fact necessary to find

the defendant guilty has been proved, you must be convinced that the State has proved each fact

-essential to that conclusion beyond a reasonable doubt,

Also before you may rely on ¢ircunistaniial evidence to find the defendant guiily, you

must be convinced that the onty reasonable conelusion supported by the circumstantial evidence

is that the-defendant is guiliy. If you can draw two or more reasonable conclusions from the

circumstantial evidence and one of those reasonable conclusions points to innocerice and another
to guilt, you must accept the one that points to innocence. However, ‘wheén considering
circumsiantial evidence, vou must accept only reasonable conclusions and reject any that are

unfeasonable,
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INSTRUCTIONNO., /@
The credibility .or beliévability of ‘a witness should be determined by his or her
manner upon the stand, his or her reiationship to the parties, his or her fears, motives, '
interests or feelings, his or her opportunity to have observed the matter to which he or she
testified, the reasonableness of his or her statements and the strength or wedkness of his or
her recollections.
If you believe that a witness has lied about any mutcrial fact in the case, you may
disregard the entire testimony of that witness or any portion of his or her testimony which is

not proved by other evidence.
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INSTRUCTIONNO._//

Robbery is the unlawful taking of personal property from the person of another, or in
his presence, against his will, by means of force or violence or fear of injury, immediate or
future, to'his person or property.. Such force or fear must be used to:

(1) Obtain or retain possession of the property,

(2)  To prevent or overcome resistance-1o the taking ef the property, or

(3).  To facilitate escape with the property.

In any case the degree of force is immaterial if used to compel acquiescence to the
taking of or escaping with the property.

The value of property or maney taken is not an element of the crime of robbery, and it

is only necessary that the Siate prove the taking of some property or money,
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INSTRUCTION NO. __/ 2~

It is unnecessary 1o prove both violence and intimidation. If the fact be attended with

circumsiances of terror, such threalening word or:gesture as in common experience is likely to

create an apprehension of danger and induce a man to part with his property for the safety of his

person, it i§ robbery. It is not necessary to prove actual fear, as the law will presume it in such

tase,

In order to constitute robbery, the taking must be accomplished either by force or
intimidation, this element being the gist and distinguishing characteristic of the offense; buit there

need not be force and 'intim’ida'(i'o.n,_ei'lher' being sufficient without the other.
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INSTRUCTION NO._/-=
You are instructed that if you find a defendant guilty of Robbery, you must also
determine whether or not a deadly weapon was used in the commission of this crime.

If you firid beyond a reasonable doubt that a defendant committed Robbery with the

use of a deadly weapon; then you are instructed that the verdict of Robbery With the Use of a.

Deadly Weapon is the appropriate verdict.

If; however, you find that.a deadly seapon was not used in the commission of the
Robbery, but you do find beyond a reasonable doubt that the Robbery was committed, then |
you are instructed that the verdict of Robbery is the appropriate verdict.

You are instructed that you cannot return a verdict of both Robbery With the Use of a

Deadly Weapon and Robbery.
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INSTRUCTION NO. /Z '

As used in these instructions, a “deadly weapon™ means:

(1) Any instrument which, if used in the ordinary manner contemplated by- it design
.and construction, will or is likely to cause substantia! bodily harm or death;

OR

(2) Any weapon, device, instrument, material or subslance which, under the
circumstances in which it.1s used, allempled to be used or threatened to be used. is

readily capable of causing substantial bodily harm or-death.
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INSTRUCTION NO. /<
Asused in these instructions, “substantial bodily harm" means:
1. Bodily injury which creates a substantial risk of death or which causes sefious,
permanent disfigurement or protracted loss or impairment of the function of any bodily
member or organ; or-

2. Prolonged physical pain.
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INSTRUCTION NO.
The State is not reguired to have recovered the deadly weapon used in an alleged
crime, or to produce the deadly weapon in court at trial, to establish that & deadly weapon
was used in the commission of the crime.
However, you must still find beyond a reasonable doubt that.a deadly weapon was

used-in the commission of the robbery.
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In order to "use” a deadly weapon, thete need not be conduct which actually produces

INSTRUCTIONNO. 7

harm but only conduct which produces a fear of harm or force by means or disp!'ay of the.

i deadly weapon in aiding the commission of the crime.
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INSTRUCTIONNO. /6

The flight of a person afier the commission of a crime is not sufficient in itself to

establish guilt; however, if flight is proved, it is circumstiantial evidence in determining guilt
or innocefice.

The e¢ssence of flight embodies the idea of deliberately going away with |

consciousness of guilt and for the purpose of avoiding apprehension or prosecution. The

weight to.which such cireumstance is entitled is a matter for the jury to determine.
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INSTRUCTION NO._/ f 7

Although. you are to consider only the evidence in the case in reaching a verdict, you

must bring to the consideration of the evidence your everyday common sense and judgment |

as reasonable men and women. Thus, you are not limited solely 1o whal you see and hear as.

the witnesses testify. You may draw reasonable inferenices from the evidenee which you feel
are justified in the light of common experience, keeping in mind that such inferencés.should
not be bascd on speculation or guess.

A verdict may never be influenced by synipathy, prejudice or public épinion. Your
decision should be the product of sincere judgment and sound discretion in accordance with

these rules of law;
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INSTRUCTION NO.,_< ©
In your deliberation you may not discuss or consider the subject of punishment, as
that is-a matter which lies solely with the court. Your duty is confined to the determination

of whéther the Defendant is guilty or not guilty.
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INSTRUCTIONNO, 2/
During the course of this trial, and your deliberations, you are not'to: |
{(1).communicate with ariyone in any way regarding this case or its merils‘-either by
plione; text, Internet, or other means;
(2) read, walch, or listen to any news or media accounts or commientary- about the |
case;
(3)do any research, such as consulting dicti'onar-i"es, using the Internét, or using
reference materials;
(4)make any investigation, test a theory of the case, re-create any.aspect of the case, |

orin any other way irivestigate or learn about the case on your own.
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INSTRUCTIONNO. _ &~
It is a constitutional right of a defendant in 4 criminal trial Ihét he may not be compelled
to testify. Thus, the decision as to' whether he should testify is left to the defendant on the advice
and counsel of his a’tiome:y.. You must:nat draw any inference. of guilt from the fact that he does

not testify, nor should this fact be discussed by you or enter into your deliberations in any way.
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INSTRUCTION NO, 2 2
1 du’r’ing your deliberation, you should desire to be further informed on any point of
law or hear again portions of the testimony, you must reduce your request to. writing signed
by the foreperson. The officer will then return you to court where the information sought

will be given you in the presence of, and after notice to, the district aitorney and the

Defendant and his counsel.

Piaybacks of testimony are time-consuming and are not enceuraged unless you deem
it a necessity. Should you require 4@ playback, you must carefully describe the testimony ta
be played baek so that the court recorder can arrange her notes. Remember, the court is not

at liberty 10-supplement the evidence.
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INSTRUCTION NO, 2.%/

When you retire to consider your verdict, you must scleet one of your member to act

as foreperson who will preside over your deliberation and will be your spokesperson here in.

court.
During your deliberation, you will have all the exhibits which were admitted into

evidenice, these written instructions and forms of verdict which have been prepared for your

convenignce,

Your verdict must be unanimous. As soon.as you bave agreed upon - verdict, have it

 sigried and dated by your foreperson and then return with it to this room.
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INSTRUCTION NO, 2>
Now you will listen to the arguiments of counsel who will endeavor to aid you to reach
a proper verdict by refreshing in your minds the evidence and by showing the application

thereof to the law; but, whatever counsel may say, you will bear in mind that it is your duty

to-be governed in your deliberation by the evidence as-you understand it and remember it to

be and by the law as given to you in these instructions, with the sole, fixed and steadfast

purpose of doing equal and exact justice between the Defendant and the State of Nevada.
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ORIGINAL
_ FILED iN OPEN COURT

CLERK OF HE‘E@%%’;

NGV 17 20
DISTRICT COURT y

_av,._CW,D% .

CLARK COUNTY, NEVADA  “AROLDORARG), Peppsr

THE STATE OF NEVADA,
Plaintiff, CASE NO. 314260
vs- DEPT. NO. VIlj

ALFRED C. HARVEY,

Defendant.

PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL

Attached hereto are the Defendant's Proposed Jury Instructions which were

‘offered to the Court, butnot submitted to the Juryin the above entitied action.

DATED: This 17" day of November 2016.

Steven D, Grierson, Clerk.of the Court

-Carol Donahoo, Deputy.Clerk

7 £-16-314260-1
PINY
‘Proposed Jury Justruzlions Mol Used A1 Trt

i

S:\M_y Documents\Proposed Jury Inst Not Used.doct1/22/2018
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INSTRUCTION NO.
In deciding the facis of this case you. riay have to decide which witnesses to.believe and

which witnesses not to belicve. You may believe everything a witness says, only part of it or

qone of it.

In considering the weight orvalue of the testimony of any wilness you may-consider the
appearance, aftitude and behavier of the witness when testifying and a number of other things
including:

1. The witnesses ability to see or hear orknow of the things the witness testifies;

‘2. The quality-of the wilness’s memory;

3. The inclination of the witness to speak truthfully;

4, Whethet or not the witness has any interest ifi the-outcome of the cas¢ or any motive,

bias or prejudice;

5, Whether the witness is contradicted by anything the wiiness said or wrote before trial;

and.

6. How reasonable isthe witness’s 1éstimony when considered with other evidence

which you believe,

In deciding whether or not to believe a wi';‘r.jes's, keep in mind people sometimes forget
things. You need to consider whether a contradiction is an innocent lapse of memory ar an

intentional falsehood, and that may depend on whether ii has to do with an important fact or with

only a small detail.

The weight or value of evidence does ot necessarily depend on the number of witnesses

testifying forone side. You must consider all the evidence and you may decide the testimony of

‘a smaller number of witnésses on one side has miore weight or value than- that presented by the

Jarger number of witnesses on the other side,
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INSTRUCTION NO.

Every person charged with the commission of a ¢rime shall be presumed innocent unless
the contrary is proved by competent evidence beyond a reasonable doubt.

The burden is on the State to prove beyond 2 reasonable doubt that the. defendant
committed an unlawful taking of personal property to wit: miscellaneous ciothing items [rom the
person of ‘another, or in his présence; against his will, by mearns of fotce or violence or fear of
injury, immediate or future, to his person or property and that such force was used to:

(1) Obtain orretain possession of the property,.

(2) To prevent or overcome resistance 1o the taking of the property, or

(3) To facilitaie escape with the preperty.
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INSTRUCTION NO.
Petit Jarceny is. the intentional stealing, taking, carrying away or driving away personal
g0ods with a value of less than $650, with the specific intent to periianently deprive the owner

of said property.
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INSTRUCTION NO.

When 2 persen is accused of commiitting a particular erime and at the same time and by
the same conduel may have committed another offense: of lesser grade or degree, the latter is
with respect to the former, a lesser included offense,

If you are not convinced beyond a reasoriable doubt that the defendant is guilty of the
offense chargéd; he may, hewever be found guilty of any lesser included offense; il the cvidence
is sufficient 1o establish guilty beyond a reasonable doubt of the lesser included offense.

The offense of Robbery .1nccessarily-iuclﬁdes the lesser offense of petit larceny, You are

instructed that if you are hot convinced beyond‘a reasonable doubt that the defendant is guilty of

Robbery, you may find the defendant guilty of Robbery, if you $o [ind beyond a rcasonable
doubt.

You are instructed that you may only mark ené box:on the verdict form.

10
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Electronically Filed
11/16/2016 09:55:07 AM

A
PHILIP J. KOHN, PUBLIC DEFENDER (ﬁm i‘zée" A

NEVADA BAR NO. 0556 Ry .
JASMIN . SPELLS, DEPUTY PUBLIC DEFENDER GLERK-OF THE COURT
NEVADA BAR NO. 11635

PUBLIC DEFENDERS OFFICE

309 South Third Strest, Suite 226

Las Vegas, Névada §9135

Telephione: (702) 455-4683

Facsimile: (702)455-5112

Lillyjd@clarkcountynv.gov

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, % CASE NO. C-16-314260-1
V. 3 DEPT. NO. VIII
ALFRED C. HARVEY, %
Defendant, i

DEFENDANT'S PROPOSED JURY INSTRUCTIONS AND VERDICT FORM
COMES NOW, the Defendant, ALFRED C. HARVEY, by and through JASMIN
D. SPELLS, Deputy Public Defetider and hereby submits his proposed jury instructiotis.
DATED this 16" day of Noverriber, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: 4/ Jasmin Spells _
JASMIN D. SPELLS, #11635
Deputy Public Defender
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INSTRUCTION NO.

You are here to deterniitie whether the defendant is not guilty or guilty from the evidence
in the case. ‘You.are not called npori to return a verdict as to the guilt of any other person. So, if
the evidence in the case conviices you beyond a reasonable doubt of the guilt of the Defendant,

you should so-find, even though you may believe one or more persons are also guilty.
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INSTRUCTION NO.

In deciding the facts of this case you may have to decide which witnesses to belisve and
which witnesses not t6 believe. You may believe everything a witness says, only patt of it-or
none of it.

In considering the weight or value of the testimony of any witness you may consider the
appearance, attitude and behavior of the witness when testifying and a number of other things
including:

1. The witnesses ability to.sée or hear or know of the thitigs the withess testifies;

2. The quality of the witness’s themory,

3. The inclination of the witness to speak truthfully;

4, Whether or not the witness has any intérest in the outcome of the case or any motive,

bias or prejudice;

5, Whether the witness i contradicted. by anything the witness said or wrote before trial;

and

6. Howreasonable is the witness’s testimony when considered with other evidence

which you believe.

In deciding whether or not to believe a witness, keéep in mind people sometimes forget
things. You néed to consider whether-a contradiction is an innocent lapse of memory or an
intentional falsehood, and that may depend on whether it has to-do with an important fact or with
only asmail detail.

The weight or value of evidence does not necessarily depend on the number of witnesses
t_est'i’_f'ying for one side. You must.consider all the evidence and you may decide the testimony of
a smaller number of witnesses on one side has more weight or value than that presented by the-

larger number of witnesses on the other side.
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INSTRUCTION NO. —

It is a constitutional right of a defendant in a criminal trial that he may not be compelled

10 testify. Thus, the decision as to whether he should testify is left to the defendant on the advice
and counsel of his attorney. You must not draw any inference of guilt from the fact that he does

not testify, nor should this fact be discussed by you or enter intg your deliberations in any way.
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INSTRUCTION NO. _ :

The flight, or absence of flight, of a person immediately after the alleged commissionof a.

crime is ‘not in itself sufficient to. establish guilt or lack of gujlt;. it is  however, a circumstance
which rhay be considered in reaching your verdict. The weight which should be placed on this.

circumstanice is left entirely 1o the. jury.
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INSTRUCTION NO.
It is' unnecessary to piove both violence and intimidation, If the fact be attended with
circumstances of terror, such threatening word or gesture as in common experience is likely to
create an apprehension of danger and induce a man to-part with his property for the safety of his

person, it is robbery: Tt is not necessary to prove actual fear, as the law will presume it in sucl:

Cise,

In order to constitute robbery, the taking. must be: accomplished either by force or

‘[ntimidation, this element being the gist-and distinguishing chavacteristic: of the offense; but there

need not be force and intimidation, cither being sufficient without the other.
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INSTRUCTION NO. __

Every peison charged with the commiission of a crime shall be presumed-innocent unless

the contrary i s-proved by competent evidence beyond a reasonable doubt,

The burden is on the State to prove beyond a rcasonable doubt that the defendant

committed an unlawful taking of personal property “specifically, miscellancous clothing items™

from the person of another, orin his presence, against his will, by means of force or violence or
fear of 'inj ury, immediate or future, to his person or property and that such force was used to:

(1) Obtain or retain possession of the property,

(2) To prevent or overcome resistance to the taking of the propetty, or

(3) To facilitate escape with the property,

you must find the defenddnt not guilty of Robbery.
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INSTRUCTION NO.
If you are not convinced beyond a reasonable doubt that the defendant used a-deadly

weapon in the commission of an unlawful taking of personal properly: “specifically,

“miscellaneous clothing items” from the person of another, or in his presence, against his'will, by

means of force or violence or fear of injury, immediate or future, to his person or propesty: and
that such force was used to:

(1) Obtain orretain possession of the property,.

(2) To prevent or overcome resistance to the taking of t'_hq property, or

(3) To facilitate escape with the property,

you must find the defendant not guilty of Robbery with use of a Deadly Weapon.
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INSTRUCTION NO..
Petit Tarceny is the intentional stealing; taking, cairying away or driving awdy personal
goods with a value of less than $650, with the specific intent to permanently deprive thc owner

-of said property.
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INSTRUCTION NO.

When a person is-accused of committing o particular crime and 4t the same time and by
the: satme conduct may have committed another offense of lesser grade or degree, the latter is
with respect to the former, a lesser included offense.

If you are.not convinced beyond a reasonable doubt that the defendant is. guilty of the
offense charged, he may, hewever be found guilty of any lesser included offense, if the evidence
is sufficiént to ostablish -guil.'ty-.bcyond a reasonable doubt of the lesserincluded offense.

The offense.of Robbery necessarily includes the lesser offense of petit tarceny. You are
instructed that if you are not convinced beyond a reasonable doubt that the defendant is guiity of
Robbery; you may find: the defendant guilty of Robbery, if you so find beyond a reasonable
doubt.

You ate instructed that yon may only mark ohe box on the verdict form.
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INSTRUCTION NO.
Human mémoryis not foolproof. Research has revealed that human memory isnot like a
video recording that a witness need only replay to rémetmber what happened. Memory is far
more complex. The process of remembering consists of three stages: acquisition — the

perception of the original event; retention — the period of time that passes between the event and

{| the eventual recollection of a piece .of information; and retrieval ~the stage during which o

person recalls stored information. At each of these stages, memory can be-affected by a variety

of factors.
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INSTRUCTION NO.

If the evidence permits two reasonable interpretations, one of which points to the
Defendant’s. puilt and the other to the Defendant ‘being not guilly, you must -adopt the.
interpretation that points to the Defendant being not guilty, and reject that interpretation that
points to his guilt.

If, on the other hand, one interpretation. of this evidence appears to you to be recasonable:

and the other interpretation to be unreasonable, you must-accept the reasonable interpretation and

reject the unreasonable..
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INSTRUCTION NO.

Before you may rely on c‘il'c':-_umst-antial evidence to-conelude that fact necessary to find
the defendant guilty has been proved, you must be convinced that the State has proved each fact
essential to that conclusion beyond a reasonable doubt.

Also before you may rely on circumstantial evidence to find the defendant guilty, you
must be convinced that the only reasonable conclusion supported by the circumstantinl evidence
is that the defendant is guilty. If you can draw two or more: reasonable conclusions from the
circumstantial evidence and.one of those. reasonable conclusions points-1o {nnoeence and dnother
to- guilf, you must aceept the. oue. that points {0 innocence. However, when considering
circumstantial evidence, you must accept only reasonable conclusions and. reject any that are

unreasonable.
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“ALFRED C. HARVEY,

VER

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, Case No: C-16-314260-1.

Dept No; VIII

Defendant,

VERDICT

We, the jury in the gbove entitled case, find the Defendant ALERED C. HARVEY, as

follows:
(please check the appropriate box, select only one)

[ Not Guilty

[0  Guilty of Rebbery with use of a deadly weapon
[ Guilty of Robbery
Ui

Guilty of Petit Larceny

DATED this. day of November, 2016

FOREPERSON
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CERTIFICATE OF ELECTRONIC SERVICE
A copy of the above and foregoing DEFENDANT’S PURPOSED JURY
INSTRUCTIONS AND VERDICT FORM iwas served via electronic e-filing to the District

Attorney’s Office at Motionsiclarkcountvda.com on this 16th day of November, 2016.

By:./s/ Kristina Bvrd
Secretary, Clatk County Public Defendcr
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Electronically Filed
4/17/2018 3:41 PM
Steven D. Grierson

CLERK OF THE COUE :I
OPPS C&Zm—a“ .

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BRYAN SCHWARTZ

Deputy District Attorney
Nevada Bar #013244

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

~Vs- CASE NO: (C-16-314260-1

ALFRED C. HARVEY, : , :
47013008 DEPT NO: VIII

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR NEW TRIAL AND
EVIDENTIARY HEARING

DATE OF HEARING: APRIL 30,2018
TIME OF HEARING: 8:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through BRYAN SCHWARTZ, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Motion For New
Trial and Evidentiary Hearing.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On April 1, 2016, the State filed a Criminal Complaint against Alfred C. Harvey

(hereinafter “Defendant™) charging him with Robbery with use of a Deadly Weapon. On April
18, 2016, the preliminary hearing was held in justice court. At the conclusion, the justice court
held Defendant to answer the above charges in district court.

On April 20, 2016, Defendant was arraigned in District Court on the above count.
Defendant subsequently pled not guilty. On November 15, 2016, the jury trial began. On
Nevember 18, 2016, the jury found Defendant guilty of Robbery. On March 8, 2017, the
Court sentenced Defendant to a minimum of 36 months and a maximum of 144 months in the
Nevada Department of Corrections. His Judgment of Conviction was subsequently filed on
March 17, 2018.

On April 10, 2018, Defendant filed a Notice of Appeal. The case was subsequently
remanded for defense counsel to withdraw and the public defender was appointed.! On April
5, Defendant filed the instant Motion for New Trial. The State opposes as follows.

STATEMENT OF THE FACTS |
On March 30, 2016, Defendant entered T.J. Maxx with his two children, stole various

items, and left the store. Loss prevention officer Julian Munoz observed Defendant picking
up items and concealing them on his person; Defendant’s actions were also captured on video
by the T.J. Maxx surveillance system. Transcript of Proceedings, Jury Trial — Day 2, 11/16/16,
pg. 14-31 (attached as “Exhibit 1”). After Defendant and his two children exited the store
without paying for the items, Munoz approached Defendant, identified himself, and asked for
the merchandise back. Id. at 36. In response, Defendant stated that he put the merchandise
back in the store. Id. at 37. Munoz responded that he wanted the wallets out of his coat, which
Defendant handed over. Id. Munoz then asked Defendant to step back in the store with him.
Id. However, Defendant refuses. Id. Munoz again asks him to step inside the store. Id. et

39. Defendant then reached into his pocket and pulled out a knife, raised it above his head,

'The public defender was trial counsel, however Defendant retained different counsel initially for his appeal.

2
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and stated, “We’re not doing anything today.” Id. Once Defendant pulled out the knife,

Munoz stopped, retreated back towards the store, and called the police. Id. at 41. Defendant
then got into a U-Haul with his children, and fled from the area. Id. at 41-43. Munoz was able
to maintain a visual on the U-Haul as Defendant backed out of the parking lot, and provided
the police with the Defendant’s license plate number. Id. at 43. As Defendant is fleeing,
Shaun Bramble, a fellow loss prevention officer, responded to assist Munoz. Id. at 42. -Munoz
immediately told Shaun that Defendant has a knife. Id.

Errol Appel was in the same shopping center that day. Id. at 128. He observed Munoz
and Bramble outs'ide the store, and further observed Defendant and his children running
toward a U-Haul van. Id. at 129-31. Appel approached Munoz and Bramble in his vehicle
and asked what was going on. Id. at 130. Munoz told him that he had just been held up at
knife point, indicating toward the Defendant and the U-Haul van. Id. In response, Appel
followed the U-Haul van. Id. at 131. During the pursuit, Appel called the police and updated
them on his location and what was happening. Id. at 132. Appel described Defendant driving
“[v]ery recklessly and very disregard for a lot of people.” Id. at 133. Appel continued
following Defendant until he came to a stop, a few miles away, in front of a school. Id. at 137.
Appel observed the Defendant exit the vehicle, and run toward the school, however the front
doors were locked, so he ran back to the U-Haul. Id. at 137-38. At that point, the police had
arriyed. Id. at 138. |

At this point, officers arrived and arrested the Defendant. Id. at 174. Subsequently,
several items were recovered from the U-Haul van. Id. at 166-67. Many of the items were
merchandise that Munoz had observed Defendant steal from T.J. Maxx that day. Id.

Defendant’s wife subsequently testified and acknowledged that she, the Defendant, and
her children had driven to T.J. Maxx in a U-Haul truck that day. Id. at 204. She testified that
she stayed in the van while Defendant and her children had gone inside. Id. at 205. She further
testified that she observed loss prevention officers running after Defendant as he entered the

van after leaving the store. Id. at 211.

W:A2016\2016F\050\ 49\ 6F05049-0PPS-(T515 FRED)-003.DOCX
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ARGUMENT

I. THIS COURT SHOULD DENY DEFENDANT’S MOTION FOR NEW
TRIAL

Defendant requests a new trial because of a jury question regarding the definition of

“Robbery.”

Pursuant to NRS 176.515(3), “a motion for new trial based on newly discovered
evidence may be made within 2 years after the verdict or finding of guilty.” The Nevada |
Supreme Court set forth additional requirements for a new trial based on newly discovered
evidence: “the evidence must be (1) newly discovered, (2) material to Defendant’s defense,
(3) such that it could not with reasonable diligence have been discovered and produced for the
trial, (4) not cumulative, (5) such as to render a different result probable upon retrial, (6) that
it does not attempt only to contradict a former witness or impeach or discredit him, unless the
witness to be impeached is so important that a different result must follow, and (7) that these
facts be shown by the best evidence the case admits.” MclLemore v. State, 94 Nev. 237, 239-
40, 577 P.2d 871, 872 (1978).

Defendant fails to demonstrate the above requirements as set forth by the Nevada
Supreme Court. Most importantly, Defendant fails to show that this newly discovered
“evidence” would render a different result probable upon retrial. Defendant merely claims
that it is probable that he would have been found not guilty because defense counsel would
have requested numerous additional instructions be given to the jury. To start, the court has
wide discretion in responding to questions from the jury and properly instructed the jury that
it “is not at liberty to supplement the evidence.” Defense Exhibit C. More importantly,
Defendant fails to show a probability of a different result at a retrial because there is no new
evidence to be presented to the jury. This new “evidence” has nothing to do with the actﬁal
evidence presented at trial, including (1) the video surveillance showing Defendant stealing
merchandise inside T.J. Maxx, (2) the victim identifying Defendant as stealing property inside
the store, leaving without paying, then pulling out and raising a knife at him when he
approached the Defendant, (3) the witness who followed the Defendant as the Defendant fled
in a U-Haul van, or (4) the officers who apprehended Defendant in the U-Haul van and

4
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recovered T.J. Maxx merchandise from inside. The mere fact that defense counsel would have
suggested instructions and definitions does not make a different result probable at trial.
CONCLUSION
Therefore, the State requests that the Court DENY Defendant’s Motion for New Trial

and Evidentiary Hearing.

DATED this | M day of April, 2018.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Ba 565

Dep i
Netvada Bar'# 013244

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of State's Opposition to Defendant's Motion for New Trial
and Evidentiary Hearing, was made this _ }” ):}% , day of April, 2018, by Electronic Filing to:

Kelli DeVaney-Sauter, Deputy Public Defender
Kelli.DeVaney-Sauter@ClarkCountyNV.gov

ANDEZ
Secretary for the District Attorney's Office

BS/mah/L1
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STATE OF NEVADA,
CASE NO. C314260

Plaintiff, DEPT. VIl

VS.

)
)
)
g
ALFRED HARVEY, ;
)
)

Defendant.

BEFORE THE HONORABLE JAMES M. BIXLER, SENIOR DISTRICT COURT JUDGE
WEDNESDAY, NOVEMBER 16, 2016

TRANSCRIPT OF PROCEEDINGS
JURY TRIAL - DAY 2

APPEARANCES:
For the State: BRYAN S. SCHWARTZ, ESQ.
' STEVEN ROSE, ESQ.
Deputy District Attorneys
For the Defendant: | JASMIN D. SPELLS, ESQ.

KELLEY R. JONES, ESQ.

RECORDED BY: JILL JACOBY, COURT RECORDER

-

Case Number: C-16-314260-1
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ERROL APPEL

Direct Examination by Mr. Rose
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Redirect Examination by Mr. Rose
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Redirect Examination by Mr. Schwartz
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Direct Examination by Mr. Schwartz
Cross-Examination by Ms. Jones
Redirect Examination by Mr. Schwartz
Recross-Examination by Ms. Jones
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Direct Examination by Ms. Spells
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WEDNESDAY, NOVEMBER 16, 2016 AT 10:41 A.M.
[Outside the presence of the jury panel]
THE COURT: Everybody good? Everybody ready to go?
MR. ROSE: Yes, Your Honor.
MR. SCHWARTZ: Yes, Your Honor.
MS. JONES: Yes, sir. |
THE COURT: Okay. Did the State gef a copy of the Defendant's

instructions?

MR. ROSE: We did.

MR. SCHWARTZ: We did. Thank you.

THE COURT: Okay. You guys are going to need to chat.

MR. ROSE: Yep.

THE COURT: And kind of get that coordinated and then we'll go over it, okay.
All right, let's roll. Let's get them in. We're behind schedule.

For the benefit of the audience, you might not be aware, but when the

jury comes in and out of the courtroom we all stand and rise, this is done out of

appreciation and thanks for the jury service that these people are providing. They'll

be coming right in.

jury.

[In the presence of the jury panel]
THE MARSHAL: All rise, please.
And be seated.
THE COURT: Seats filled. Will the parties stipulate to the presence of the

MR. SCHWARTZ: Yes, Your Honor.
MS. SPELLS: Yes, Your Honor.
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THE COURT: Very good. Good morning.
THE JURY: Good morning.
THE COURT: As normal, we're behind. But we're always a little behind.

In my enthusiasm yesterday, we jumped right from instructing you on
your duties as jurors to the opening statements from counsel. | overlooked the
reading of the actual Information, even though | explained to you what the purpose
of it was.

So, I'm going to have the clerk read to you guys, and for the record, the
Information, which is the charging document, as I've explained to you, that tells the
Defendant initially what it is the State says that he's done and now we'll tell you what
it is that the State has accused the Defendant of éccomplishing. Before we even
read it, | want to remind you that the Defendant has pled not guilty to the charges
contained in the Information.

| [The Clerk reads the Information]
THE COURT: Thankyou.
Okay, ready to call first withess?
MR. SCHWARTZ: Yes, Your Honor.
THE COURT: All right.
MR. SCHWARTZ: The State's going to call Julian Munoz.
JULIAN MUNOZ

[having been called as a witness and being first duly sworn, test_ifiéd as follows:]
THE CLERK: You can be seated and then state and spell your name for the
record.
THE COURT: State and spell both your first and your last name.
THE WITNESS: Julian, J-U-L-I-A-N, Munoz, M-U-N-O-Z.
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THE COURT: Okay. | can see you're a fast talker. Everything that we say in

here is -- we make a verbatim record of.
THE WITNESS: Okay. |
THE COURT: So, slow down a little.
THE WITNESS: Okay.

THE COURT: Speak real clearly right towards that microphone, okay.
THE WITNESS: Okay.

THE COURT: All right.

MR. SCHWARTZ: May | proceed, Your Honor?

THE COURT: Yes.

MR. SCHWARTZ: Thank you.

DIRECT EXAMINATION OF JULIAN MUNOZ

BY MR. SCHWARTZ:

Q

> 0 > P X P »

Q
detective?

A

Q

Mr. Munoz, where do you work?

| work at T.J. Maxx.

And is that at 4640 West Sahara?

Yes.

And that's here in Las Vegas, Nevada?
Yes.

And what do you do at T.J. Maxx?

I'm a loss prevention detective.

And how long have you been at T.J. Maxx as a loss prevention

At T.J. Maxx I've been there for a year.

Where were you previously?
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| was at J.C. Penny previously.

Still as a loss prevention officer?

Yes.

How long were you at J.C. Penny?

For about two and a half years.

And did you work loss prevention before J.C. Penny?

Yes, | worked at Kohl's as a -- same position.

o O r O r O F

Same position.
How long at Kohl's?
About a year and a half.

Is that the extent of your loss prevention line of work?

> 0O >

Yes.

Q Now, can you tell the ladies and gentlemen of the jury, just some of the
responsibilities you have as a loss prevention detective at T.J. Maxx?

A | conduct external investigations, | make arrests on shoplifters, |
conduct internal investigations on associates that are stealing, and | make sure
operations -- daily operations are being conducted day-to-day.

Q Is ohe of your responsibilities have to do with operating the
surveillance?

A Yes.

Q And what kind of surveillance system does T.J. Maxx have?

A We have a CCTV, a closed-circuit television system.

Q And what does that really mean?

A Cameras. We have a bunch of cameras all over the store that go to my

office and I've got a bunch of screens and | can essentially see almost the whole
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store and it records video.

Q Does it provide you the video feed in your office in live time as it's
happening?

A Yes, it does.

Q Okay. Approximately how many cameras would you say you have at
T.J. Maxx?

A In the store that | was working probably about 11.

Q 11 or s0?

A Yes.

Q And to be clear do you work at different T.J. Maxx locations?

A | do. | bounce around between five or six.

Q Okay. And specifically we're talking about the one on West Sahara?
A Yes, that one is about 11.

Q 11 cameras.

Do all the cameras -- are they all -- are any of them dummy cameras,

so to speak, fake cameras that don't actually record anything?

A We do have a couple in a couple of stores but | don't believe we have
any at that store.

Q Okay. And the cameras that you have in this West Sahara store, can
you move them?

A Yes. We have four of them, they're called PTZ, it stand for
pan-tilt—zoorh, they rotate 30 degrees and | can zoom on four of the cameras.

Q Okay. So you said they revolve --

A Yeah, 360 degrees.

Q -- 360 degrees?
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A
Q

Yes.

And you can, at your direction, you can zoom the camera in, move it left

to right, up and down?

A
Q

Yes.

And that would be to help you kind of identify or look at certain areas of

the store, certain people in the store?

A
Q
A
Q
A

Q
A

Yes.

Now, T.J. Maxx, you said you've worked there approximately --
A year now, over a year.

Approximately a year.

What do you sell at T.J. Maxx?

I'm sorry?

What do you sell at T.J. Maxx?

We 'sell clothing, clothing accessories, fragrances, jewelry, handbags,

home -- home merchandise.

0

> 0 PP o Fr O r O PFP

Primarily a clothing store?

Yes.

Okay. Clothing and accessories?

Yes.

Also héve electronics there?

Yes. Yeah, we do have those.

Now, | want to direct your attention to March 30th, 2016.
Okay.

Were you working as a loss prevention officer that day?

| was.
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Q

And did something occur -- and so what were you doing at that time

while you were working as loss prevention?

A

> 0 r» O r O

Q

Just my daily day-to-day observations --
Were you in your --

-- and just patrolling.

I'm sorry, | didn't mean to interrupt you.
No, no, yeah.

Were you in your office?

Yes, | was.

And you said, | think before, that your office consists of different

computer monitors where you can observe the surveillance?

A

> 0 >» 0O

Q

differences?

A
Q
A
Q

Yes.

Was anyone else working with you in loss prevention on that date?
Yes.

And who was that?

That was Shaun Bramble. He's my national task force investigator.

Okay. Is he -- fair to say, he's got a similar job to yourself with some

Yes.
Okay. But for the most part he does loss prevention at T.J. Maxx?
Yes.

Okay. Now, did something occur while you were working on March

30th that drew your attention in particular?

A
Q

As far as the theft?

Yes, as far as -- did someone enter the store that you ultimately started

-10-
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watching on camera?

A Yes, Mr. Harvey did.

Q Okay. And you mentioned Mr. Harvey, do you see Mr. Harvey here in
the court?

A Yes, | do.

Q Can you please point to him and identify an article of clothing that he's
wearing today? |

A He's wearing the glasses right there. |

MR. SCHWARTZ: Your Honor, would the record please reflect that the
witness has identified the Defendant.

THE COURT: Yes, the record will so show.

MR. SCHWARTZ: Thank you.
BY MR. SCHWARTZ: | o

Q Now, how is it that you first observed Mr. Harvey, the Defendant, on
that date?

A | saw him walking in the door.

Q Okay. Anything at that point draw your attention that you thought you
needed to follow him around on the cameras?

A No. No, not at that point.

Q What is it that sort of caused you some concern about the Defendant in
your store and caused you to start watching a little closer?

A As he entered the children's department he started selecting
merchandise kind of erratically without looking at price or size, picking up a lot of
stuff, putting it down. It's not consistent with usual shopping behavior.

Q Now, Mr. Munoz, as a loss prevention detective, are there things known

-11-
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as alert signals?

A Yes, there is.

Q What are, in general, what are alert signals?
A Backpacks, large empty bags --
Q Mr. Munoz, what -- so we all understand, what is an alert signal like, in
general like?
A So, alert signal is essentially suspicious behavior that gives me
reasonable belief to watch a customer in the store or potential shoplifter in the store.

Q Okay. So it's certain behavior that might indicate potential of theft?

A Yes.

Q Okay. And you were desCribing some of those alert signals, can you
finish describing those?

A Yeah. Avoiding associates, being overly friendly with associates,
selecting merchandise quickly without looking at pfice or size, stuff I_ike that.

Q Now, you've been in loss prevention for a number of years, is it
common that people will conceal items in coats, pockets, backpacks?

A Yes.

Q Is there a particular areas of the store in general where you usually see
people concealing things?

MS. SPELLS: Obijection, foundation.

THE COURT: Overruled. Go ahead.

THE WITNESS: Okay.

THE COURT: Do you understand the question?

THE WITNESS: Could you say it again, please.

MR. SCHWARTZ: Sure.

12-
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BY MR. SCHWARTZ:

Q Are there different areas in the store, in general, not specific to this
event, but just in general where you would expect to see people concealing things?

A Yes. Generally corners, blind spots, where there's not a lot of foot
traffic and whatnot.

Q Is the checkout line a place where you would typically see someone
concealing an item?

A Yes.

Q Okay.

A Usually shoplifters like to kind of throw off loss prevention, they grab
some stuff, they'll go into the checkout line, some detectives will stop watching them
at that point thinking that they're going to pay for it, they conceal it in the line and
then they walk out.

Q Now, in regards to Mr. Harvey, the Defendant here in this case, while
you saw him in the store did he exhibit some of those alert signals to you?

A Yes, he did.

Q And you mentioned some of them before, but it was sort of picking up
items at random?

A Yes.

Placing them down in different places?

Yes.

And is there also something in loss prevention known as staging?
Yes, there is.

What is staging?

> 0 > 0 > DO

So staging essentially what it is you pick up -- or you select a piece of
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merchandise and you go put it somewhere else in the store where it doesn't

necessarily is supposed to be and then sometimes someone else will come, pick it

up and conceal it, or that person will come, you know, kind of walk away from it, see
if anyone comes around it to see if they're being watched by loss prevention and
they'll come back for it. |

Q Okay. Now, in particular to Mr. Harvey, tell us what you observed on
the surveillance that day?

A So, | saw him walk into the store and he went to the children's
department. At this point | wasn't really too concerned with him. | was just kind of
looking around, seeing who else was in the store, feeling other people out.

Q And, I don't mean to interrupt you; at that point when he entered the
store was he by himself?

A No, he was with two children.

And --

Q And, I'm sorry, you mentioned that initially nothing about him drew your
attention to him other than he just happened to be i_n your store?

A Yes.

Q Did something change?

A Yeah. | believe | kind of was looking at other people and then |
switched over back over to him when he was in the children's department and | saw,
from what | remember, him selecting quickly and putting stuff down quickly and then
handing merchandise to the children and at that point he left the children's
department and went to the men's department. |

Q And what did you observe at the men's department?

A The men's department was kind of the same erratic behavior, selecting

14-
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merchandise without regards to price. At that point | saw him conceal a wallet into

his coat and then this goes on for a few minutes. He's selecting merchandise,
picking up a lot of merchandise, putting a lot of merchandise down, and then he
starts heading towards the back, towards the restrooms.

Q At this point are you going to maintain surveillance on him to the best of
your ability at this point?

A Yes, | do because at this point he has already concealed merchandise.

Q And does he at some point exit the restrooms?

A Yeah. When he exits -- he actually before he goes into the restrooms
he's got two wallets with him and he puts them down before he goes in, and then
when he comes out he picks them up and then conceals them in his coat.

Q  After he's concealed -- so he concealed a wallet initially in the
beginning, the first time you saw him, he then would conceal two other wallets as he
comes out of the restroom?

A Yes.

Q What does he do next?

A Well, at this point I'm with Shaun and sd | exit the -- because he's
conceabled twice, | exit the store to be outside when he exits. At this point I'm on the
phone with Shaun, and Shaun's -- he's in the office still maintaining observation.

Q Prior to you exiting and sort of stopping surveillance, did you observe
the Defendant pick up any lotion or cream items?

A Yes, | did.

Q Okay. And tell me about that?

A So he picked up -- yeah, he went into our fragrances, he picked up a

cream and then concealed it in his front, left pocket.
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Q This was before you stopped maintaining surveillance?

A Yes.

MR. SCHWARTZ: Your Honor, may | approach your clerk?

THE COURT: Certainly.

MR. SCHWARTZ: Thank you.

For the record, I'm showing defense counsel State's Proposed Exhibit
Number 40.

THE COURT: State's Proposed Exhibit number what?

MR. SCHWARTZ: 40.

THE COURT: 40.

MR. SCHWARTZ: Your Honor, | believe there's no objection, the State would
move to admit State's Proposed 40, it's the surveillance video.

THE COURT: No objection?

MS. SPELLS: No objection, Your Honor.

THE COURT: State's 40 is admitted.

[STATE’S EXHIBIT NUMBER 40 ADMITTED]

BY MR. SCHWARTZ:

Q Now, Mr. Munoz, did you have occasion to review the surveillance
video from March 30th?

A Yes.

Q And in particular, did you burn that surveillance video onto a disk and
provide it to the Metropolitan Police Department?

A | believe | burned a couple of disks and | believe | did provide it to them.

MR. SCHWARTZ: Okay. Your Honor, State's permission to publish -- I'd ask

for permission to publish State's 40.
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THE COURT: Yes, go ahead.

MR. SCHWARTZ: Thank you.
BY MR. SCHWARTZ:

Q And Mr. Munoz, there's a couple of screens and there should be -- it
should be showing on your screen as well.

Is that -- is it on?

A Yes.

Q Okay.

THE COURT: This is a touch screen; right?

MR. ROSE: Yes.

THE COURT: Okay. That means you can put your finger and circle it, so.
Mine’s not.
BY MR. SCHWARTZ:

Q Now, Mr. Munoz, once the video gets up and going are we going to see

multiple cameras on one screen?

A Yes.

Q And did you create the file that you saved this -- this surveillance video?
A Yes.

Q And is that titled Knife Event 3-30-20167?

A Yes.

Q Okay. Now, before we get playing on this video, Mr. Munoz, can you,
while you're watching the video, can you enlarge certain cameras to get a better -- to
get a full screen view of what that specific camera is looking at?

A Yes.

Q And just for the record, the videos going to start at 17:21:13 and I'll go
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ahead and start playing some of the video right now with all six cameras playing at
the same time. _
[State’s Exhibit 40 played]
And Mr. Munoz, if | was to zoom in now on jewelry three camera at
17:21:20, what are we looking at there? _

A That would be Mr. Harvey entering the store.

Q And those are the two children that you mentioned he was with?

A Yes.

Q Now, we're back on the six camera view, we'll continue playing.

( [State’s Exhibit 40 played]
And, now, it looks like if | -- click on customer service two, the cameras |
started moving, and is that Mr. Harvey that you just identified?

A Yes. |

Q And would that be you sort of moving and zooming in and out on this
shot? |

A Yes.

Q Okay. And so at this point, do you have any reason to suspect
Mr. Harvey of anything?

A No.

Q Is it fair to say that when you're just conducting your surveillance by
looking at the different cameras that you'll just kind of look at different people
sporadically as you're surveilling? |

A Yes.

Q Okay. And | had just stopped the camera on 17:21:31 for the record.

We'll continue playing.

-18-

1141




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[State’s Exhibit 40 played]
And as you can see, Mr. Munoz, the cameras still moving; correct?

A Yes.

Q Okay. We'll zoom in on that camera.

MS. SPELLS: Which camera for the record?

MR. SCHWARTZ: Customer service two, thank you.
BY MR. SCHWARTZ: |

Q And, now, Mr. Munoz, I'm going to pause it here on that same camera,
17:21:57. It appears that the camera has now turned to a different direction?

A Yes.

Q And that would have been your operation moving the camera?

A Yes.

Q And why is that? |

A He wasn't really doing anything at this point. At this point he was just
in -- what we call the runway. ﬂe hadn't entered any departments and he wasn't
exhibiting any alert signals at this point, so. | was just kind of panning around,
looking around.

Q And so at this point this camera is still customer service two, this
cameras just going to scan and look other places at this point; is that right?

A Yes.

Q Okay. We'll continue playing.

[State’s Exhibit 40 played] _
We'll go ahead and go back to the six screen view. And at this point,

Mr. Munoz, it appears there's nothing in particular that you would be looking at; is

that fair to say?
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A No. That's our handbag department, that's a high theft department. |
like to always keep an eye in there see what's going on. |

Q And we're talking about customer service two?

A Yes, customer service two, where I'm looking at right now.

Q This one, okay.

Continue playing for the record.
[State’s Exhibit 40 played]
And at some point you testified that something about Mr. Harvey kind of
drew your attehtion; is that fair to say?
A Yes.
So at this point -- I'm looking --

Q I'm going to go ahead and zoom in on men's number one.

A Kind of quickly selects that right there.

MS. SPELLS: Your Honor, under the best evidence rule we'd ask that the
video speak for itself.

THE COURT: I'm sorry?

MS. SPELLS: Under the best evidence rule we'd ask that the video speak for
itself.

THE COURT: Well, | mean he's already testified that some of the activity
caused him to start to focus on the Defendant. So | think it's'appropriate for him to
point out exactly what kind of activity he observed that caused him to start to focus
on the Defendant.

So, understand?
THE WITNESS: Yes.
THE COURT: Go ahead, play it.
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[State’s Exhibit 40 played]

BY MR. SCHWARTZ:

Q Oops, sorry. So, just for the record the cameras going to resume men's
one, 17:22:33. I'll just continue letting this cémera play.

[State’s Exhibit 40 played]
And did he just put an item‘down there?

A Yeah, he put it.

Q And Mr. Munoz, is that one of the -- sort of the alert signals you
mentioned before? |

A Yeah, it's erratic behavior like there's no reason to do that and.

Q Okay. Also,'l think, you testified possibly staging an item, you might put

it somewhere else to see if someone --

A Yes.

Q -- does anything with it?

A Yes.

Q Okay. And continuing on with the same camera angle. We'll, go ahead

and go back to the six panel one.
[State’s Exhibit 40 played]
And it appears that this customer service two camera at 17:22:49 is

now -- you're now using that camera; correct?

A Yes.

Q | And for the record, you testified the Défendant then went over to where
the wallets and other items would be found and started selecting at random; is that
fair to say?

A Yes.
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o >*» O r O

And Mr. Munogz, is this the area that this store keeps the wallets?
Yes, it is.

And behind it it looks like there's just rows of socks as well; correct?
Yes.

And | believe you testified, before we started the video, that this would

be one of the points where he concealed the first wallet?

A

o > DO

Yes.

And that would have been in his coat jacket?

Yes.

Okay. Thank you.

And that had been paused at 17:23:30. Continuing on with customer

service camera two.

A
Q

[State’s Exhibit 40 played]
At that point, we just stopped it at 17:23:49, what are we just --
There's where he concealed the first wallet.
Okay. Just rewind it briefly.

And, now, on the time stamp will be 17:23:46, you testified he's going to

conceal the wallet in his coat jacket and I'll click play.

> 0 >

Q

[State’s Exhibit 40 played]
Is that what we just observed there, Mr. Munoz at 17:23:507?
Yes.
Okay. Fair to say concealing an item is also an alert signal?
Yes.

Okay. And, again, just for the record, he -- is it fair to say he's

continuing to exhibit those alert signals, selecting at random, placing back?
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1 A Yes.

2 Q Did he just -- what did he just pick up there?

3 A Looked like another wallet.

4 Q Oops, sorry, did not mean to do that.

5 Still on customer service two.

6 Are the two minor children with him at this time?

7 A | believe so. But, | mean, at this point I'm just focused on him.

8 Q Okay. As Mr. Munoz -- has the Defendant selected another wallet item

9 || at that point?

10 A Yes.
11 Q 17:25:05.
12 And has Mr. -- the Defendant selected another sort of bag item and

13 ||then just placed it back right there at 17:25:327?

14 A Yes.

15 Q And as you testified previously he then leaves sort of that wallet

16 || department?

17 A Yes. And he heads towards the back near our home department.

18 Q And | believe you testified on direct -- or -- before the video came up,
19 {1 that he at some point places the wallets down, he goes to the restroom, and he

20 || returns to the wallets?

21 A Yes.

22 Q Okay. We'll just continue letting it play at 17:25:42.

-23 [State’s Exhibit 40 played]

24 Go ahead and zoom in on customer service two. Pause it. We'll pause

25 ||it now at - looks like he's off -- is it fair to say he's no longer on customer service
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two?
Yes, he's on camera one, our men's department.
Camera one?

Yes.

o > O »r

17:25:51. Continue playing here.
[State’s Exhibit 40 played]
And does it appear that he's gone back over to where one of the
children he was with is?
A Yes.
Q Is that the children's department?
A Yes.
Q And I'm going to pause the camera now at 17:26:22 on men's one. lIs it
fair to say this is somewhat of a blind spot for your surveillance system?
A Yes.
Q Continue playing it, the video.
[State’s Exhibit 40 played]

For this entire time it looks like it's approximately would have been --
approximately 30 seconds on the time stamp behind the -- behind the blind spot of
shelves; is that fair to say, what are these things? |

A Yeah, probably racks.
Racks of things, okay.
Yeah.
Mr. Munoz, where is the Defendant now making his way through?

That's our home department.

o > O > O

Okay. And is it at this point where he's going to place the wallet down
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somewhere?

A

Yes, here in a couple of seconds. He's heading towards the restroom

right now. | believe_ it's going to be on another camera.

Q

Okay. And so as | pause it at 17:27:35, back to the six camera view,

continue playing.

A
Q
A

Q

[State’s Exhibit 40 played]
Would it be the shoes camera?
Yes.
Okay, shoes four at 17:27:40.
That's where he puts the wallets down.

Okay. If I could just rewind, get the time stamp, is that approximately

17:27:43, shoes four, you observed Defendant walking past this shelf and placing

the wallet down right there?

A

O > 0 > O > O

Yes.

And is he making his way still towards the restrooms?

Yes..

That would be in.this corner of the store where he's heading?
Yeah, right there where the black doors at or at.

So at about 17:28:00 he enters the restroom --

Yes.

-- correct? Okay.

At this point you're going to be still maintaining -- trying to maintain

visual on the Defendant?

A
Q

Yes.

Okay. And just to save us some time, I'll just fast forward a little bit here,
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on the same camera until he comes out, which will be at about 17:29:40.
[State’s Exhibit 40 played]
I'l go ahead and pause this camera, shoes four, at 17:29:38, Defendant

exits the bathroom, Mr. Munoz?

A Yes.

Q Okay. And you testified before that after this point he's going to go
return to the wallet that he had just placed down, possibly some sort of a staging
incident?

A Yes.

Q Okay. We'll go ahead and play on shoes four.

[State’s Exhibit 40 played]

A At this point he returns to the wallets, grabs them right there.

Q Okay. And that would be at time stamp 17:30:06 at shoes four for the
record.

We'll continue playing on this camera.
[State’s Exhibit 40 played]

A And he's going to conceal them right here.

Q I'm sorry, what's that Mr. Munoz?

A He's about to conceal them right here.

Q And is that going to be in the jacket again?

A Yes.

Q Okay. Is that what we just saw at approximately --

A Yep, right there. |

Q 17:30:09.

And | believe you testified that after this he makes his way and the next
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item that kind of caught your attention was a lotion or some sort of facial, lotion

cream?

A Yes.

Q Okay. We'll continue playing on this camera, shoes four.

[State’'s Exhibit 40 played]
Is it going to be a different camera now that we're going to see him on

oris it --

A No, it's the same camera right here.

Q And, again, this would be you zooming in on shoes four?

A Yes.

Q And as he's at this sort of table, next to him it looks like there's some

belts right next to it?
A Yes.
Q Is this the table where the cream would be located?
A Yes.
Q Okay. And | had stopped it on 17:30:31.
Go ahead and continue playing shoes four.
[State’s Exhibit 40 played]
A That's the cream right there that he selects.
Q And that's at 17:30:34, shoes four, he selects the cream you
mentioned?
A Yes.
Q And | believe you testified he would conceal it in his left, short's pocket?
A Yes.
/17
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[State’s Exhibit 40 played]
Q Okay.

>

He conceals right there.
Q It that where - so that's at 17:30:38, shoes four.

And Mr. Munoz, I'm going to stop it at -- go back to the six camera
screen at 17:30:55, you testified that at some point you stopped maintaining
surveillance via the surveillance system and you went outside?

A Yes, it was approximately after -- a little bit after he concealed the
face -- or the cream.

Q Okay. So approximately around this time you would have gone

outside?

A Yes.

Q Now, you have reviewed this surveillance video; correct?

A Yes.

Q Okay. Even this part where you have now -- you will now soon exit the
store?

A Yes.

Q Okay. And we'll just play this six panel screen 17:30:55.

[State’s Exhibit 40 played] |
Now, Mr. Munoz, is this you exiting the store down here? Oops.

A If you just hit play, it'll switch back to the screen. It should, yeah.

Q How about that?

A Yeah.

Q Is that you exiting the store?

A Yes.
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Q And that's 17:30:58, on doors 11.

So, at this point Mr. Bramble, what is he doing?

A He's taking over the security cameras and I'm on the phone with him.

Q Okay.

Do you guys have a like a walkie-talkie system you talk on or is it just
your phones?

A No, we just use our personal cell phones.

Q We'll continue playing the six panel screen. It's 17:30:58.

[State's Exhibit 40 played]
It appears jewelry three camera is zooming in?

A Yes.

Q And just for the record, you did testify that you have reviewed this
video. Fair to say Defendant will exhibit similar signs that we've been watching?
Yes.

At thi‘s point he's selected a green box; fair to say?

Yes.

o >*» 0O »r

What's he going to -- withdraw that question.
In this area that the Defendant is looking, perfumes, fragrances, things
of that nature would be located in this area?

A Yes.

Q Okay. And | apologize | stopped the camera on 17:31:42, jewelry three.
We'll continue playing.

' [State’s Exhibit 40 played]

At this point it appears Defendant had selected a black in color, dark in

color box --
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A Yes.

Q -- is that correct?

A Yes.

Q Okay. And somewhat of a lighter colored box?

A Yes.

Q Okay. And at this point where is he going to proceed to?

A He's going to go the Q line.

Q What's a Q line? ‘

A That's where they stand in line to wait for the registers to pay for

merchandise.

Q Okay. Now, in reviewing this surveillance did you observe anything
happen with regards to the Defendant in the Q line?

A Yeah, he's going to conceal again in the Q line and then at that point
he's going to exit the Q line, dump the rest of the merchandise. He's going to
conceal the beige fragrance box set.

Q Okay.

A And he'll dump the rest into a shopping cart and then exit.

Q And just for the record it was paused -- the surveillance was. paused on
jewelry three, 17:31:56.

And is that the check out or the Q line that the Defendant has just
entered at 17:32:197

A Yes, it is.

Q Go ahead and pause it there, 17:32:23, and go to customer service two.
Continue playing. |

1/
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[State’s Exhibit 40 played]
And is it at this point that it appears maybe some sort of concealing?
A Yes.
Q Okay. And then you mentioned he was going to drop this darker

colored box off in a basket as he exited?

A Yes.

Q Here's the other -- the minor dropped a box as well and as they exit
togéther -- |
| A Yes.

Q -- at 17:32:55 on customer service two.

A Uh-huh.

MR. SCHWARTZ: Court's brief indulgence while | sort these exhibits.
BY MR. SCHWARTZ:

Q Now, Mr. Munoz at this point you are out front of the store?
A Yes.

[Colloquy between District Attorney and Defense Attorney]

MR. SCHWARTZ: Your Honor, may we approach?
THE COURT: Sure.
[Bench conference begins].

MR. SCHWARTZ: Number 8. Get the numbers though. Because | think

there’s only --
[Colloquy between District Attorney and Court Clerk]

MS. SPELLS: Your Honor, at this point the State is intending to admit certain

photographs, and for the most part, we don't have any objection to photographs of

the video surveillance being admitted; however, we do have objections to the
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photographs of the children being admitted. We filed a Motion in Limine. It's not
relevant. In that motion the State argued that they thought it was only relevant to
provide the contacts as to the named victim's actions and feelings with regard to the
actual knife incident, the robbery. The children being in the store at this point the
State has mentioned children and it appears to be purposefully a number of different
times, which is insightful and prejudicial to the jury. The pictures of children have

absolutely no relevance here, don't go to the crime as charged, and our --

THE COURT: So your objection is to the still photos with the children in
them?

MS. SPELLS: That's correct.

THE COURT: I'm going to --

MR. SCHWARTZ: They're just still photos from the surveillance already

admitted into evidence. And on top of that the Motion in Limine, the only4 request
was to keep out the statement in regards to the children from Mr. Munoz, which wés
denied. So with regard --

MS. SPELLS: We also requested --

MR. SCHWARTZ: One second.

MR. ROSE: [indiscernible] that Motion in Limine [indiscernible].

THE COURT: Let me see.

MR. ROSE: [indiscernible] to protect the --

MS. SPELLS: Thatis correct. To let the video play as is not to have
commentary with regard to the children. But additionally, parts of those that witness
doesn't even have personal knowledge. He indicates that he was outside.
Moreover, to clarify the record -- and | don't even know if we are on record, but --

MR. SCHWARTZ: We are.
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MS. SPELLS: -- we specifically brought up the fact that we did not want any
testimony with regard to the child having a box and then returning that box and that
is in the record.

MR. SCHWARTZ: Every one of those photographs with the kids in it has a
relevance other than the fact that the kids [indiscernible]. And so if you're concerned
about that, | can address that. But that is in evidence, that picture in video form is in
evidence.

THE COURT: We'll make a record so you can protect your record. But I'm
going to overrule the objection and I'm going to let them in. Basically it's just exactly
what we've already seen. As soon as we take a break, I'll let you make a record.

MR. SCHWARTZ: Thank you.

THE COURT: But I'm letting them in.

MR. SCHWARTZ: Okay.

MS. SPELLS: Thank you.

- [Bench conference concludes]
BY MR. SCHWARTZ:

Q Now, Mr. Munoz, when you went outside -- you testified you went
outside while the Defendant was still in the store; correct?

A Yes.

Q What was your purpose in going outside?

A To be ahead of him, to be in front of him, and not to be coming from
behind.

Q Now, just in general terms, loss prevention, what is your goal at this
point?

A To successfully make the arrest and get him back into the office to
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process him.

Q Okay. And is part of it also just to get the property back?

A Yes, also recovery.

Q So you position yourself out in front of the store is that so you can -- |
don't -- what's the purpose of that?

A It's so | could meet him in the front. It discourages him from running.

Q Okay. Is there also -- what's the loss prévention policy at T.J. Maxx as
far as pursuing people when you believe they've committed a theft?

A As far as making an arrest | have boundaries.

Q Okay.

A It's right off the sidewalk and the width of the store, that's just for the
arrest. I'm allowed to pass those boundaries to observe whether or not they get into
a vehicle, whether or not they dump merchandise, or whatever happen -- whatever
else happens out there.

MR. SCHWARTZ: Your Honor, the State's going to move, | don't believe
there's an objection, | just showed State's Proposed Exhibit 41 to defense counsel,
I'll be asking it to be moved into evidence at this point.

THE COURT: Any objection to 41?

MS. SPELLS: No, Your Honor.

THE COURT: All right. State's 41 is admitted.

MR. SCHWARTZ: Permission to publish, Your Honor.

THE COURT: Yes.

[STATE’S EXHIBIT 41 ADMITTED]
BY MR. SCHWARTZ:

Q Mr. Munoz, do you recognize what's depicted in State's 417

A Yes, that's the T.J. Maxx.
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Will you please put -- does it appear to be the parking lot as well?
Yes.

Can you please put an X on T.J. Maxx?

> 0 > O

Is it coming up?
MR. SCHWARTZ: | don't see -- may | approach the witness, Your Honor?
THE COURT: Yes. It might be the touch screen is only hooked up to his
screen. It might not be hooked up to anything else.
BY MR. SCHWARTZ:
Q Did anything come up when you did it?
A No.
Q Okay. Tap that.
THE COURT: We'll have the IT guys at noon take a look at this.
BY MR. SCHWARTZ:
Q Mr. Munoz, is it fair to say this is T.J. Maxx right here, this big building?

A Yes.

Q In fact, it looks like it might be upside down, here we go, does it say T.J.
Maxx here? |

A Yes.

Q Okay. Is the entrance to the store just sort of right in the center of that

building?
A Yes, it is.
Q Right here?
A Yes.

Q Now, when you positioned yourseif out there, that would have been juét

right in front of the exits and entrance to the store?
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A Yes, yeah, probably -- | was probably behind -- there's a pillar right
here, so | was probably just standing right behind it.

Q What happened when the Defendant exited the store?

A | approached him.

MS. SPELLS: Wait -- excuse me, can we correct the record as to where the
pillar was.

THE WITNESS: The pillars are like -- it's directly in front of the exit.
BY MR. SCHWARTZ:

Q And, Mr. Munoz, if | could have you just, and with the Court's
permission, just step down and perhaps show on this big screen --

THE COURT: Absolutely.

MR. SCHWARTZ: That might be easier or everybody.

THE COURT: Yeah, stand right beside that big screen so that --

MR. SCHWARTZ: If defense counsel wants to come over here.

THE WITNESS: So this pillar is right here and then right here in the -- the
entrance is right here.
BY MR. SCHWARTZ:

Q And, Mr. Munoz, can you show on the screen where you were
standing?

A | was standing probably right about here, right along the pillars.

- Q And when the Defendant exited, can you please describe what

happened at that point?

A At that point | approached him, identified myself as loss prevention, and
| asked for merchandise back.

Q Okay. At that point what did he say to you?
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A At that point he claimed that he had put the merchandise back down in
the store, which is when | told him that | need the wallets specifically out of his coat,
and at that point he handed -- he took the wallets out of his coat and handed two of
them to me.

Q Two of the wallets to you?

Yes.

Okay. At that point what did you ask of the Defendant?

> 0 >»

| asked him to step back in the store with me and follow me back to my
office.
And would that be to fill out some paperwork inside?

Yes.

o > 0

And what is the purpose of the paperwork?

A It's a civil demand notice, sometimes we do prosecute. But at this
point, from the merchandise that | had saw, | probably wasn't going to. So --

MS. SPELLS: Objection, relevance.

THE COURT: I'm sorry?

MS. SPELLS: Obijection, relevance.

THE COURT: Well, that's probably correct. Let's just --

MR. SCHWARTZ: I'll just move on.

THE COURT: -- move on. Okay.
BY MR. SCHWARTZ:

Q In generél though, is there a certain value of the items that if it hits a
certain value you usually request that the individual be prosecuted?

MS. SPELLS: Objection, relevance.

THE COURT: Well --
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MR. SCHWARTZ: Your Honor, it shows exactly his state of mind is what he's
doing.

THE COURT: All right. Go ahead.

THE WITNESS: T.J. Maxx policy is to prosecute $30 and above. But with
our district we get a lot of shoplifters so if it's only a couple of items and it's on the
borderline, | usually call my boss, my DLP, district loss prevention manager, to just
kick -- request or to just kick them loose, to write them up and kick them loose
essentially because | don't like waiting for the police three hours for two items.

BY MR. SCHWARTZ:

Q Okay. So, part of the purpose of having them come in and fill out the
paperwork is just to have an internal record of who the person is?

A Yes.

Q Should you see them in the future?

A Yes, that and they're sent a civil demand notice from the company
request -- it's like a fine.

Q Okay. And if you -- if your office or your store or yourself choose to
prosecute, you then would need to do what?

A | would call the police.

Q Okay. That would be just call Metro to have them respond and write a
citation, et cetera? |

A Yes.

Q  Okay. Now, again, on the map here that we're looking at, when the
Defendant hands you back the wallets and you ask him to step inside, are you guys
still in that same area or have you moved?

A Yeah, at this point he's started to move down towards this way and |
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reposition myself. I'm walking with him. And I'm, you know, he's telling me that he's
not walking back into the store. At this point I’mAlike, it was a bright day, kind of like
this, there was a lot of people around, and I'm like it's not a big deal, just walk back
in with me, we don't have to do this in front of all these people out here. And at that
point he reaches into his pocket and takes out a knife.

Q Okay. Which pocket did he reach into?

A He reaches into his left pocket. | was standing on his right side. |
heard the snap of the knife. At this point | can't see it, but then he comes all the way
up like this for a second and comes back down with it and he tells me, we're not
doing anything today.

Q Okay. At that point, what do you do?

A At that point | stopped dead in my tracks and | call 9-1-1.

MR. SCHWARTZ: You can have a seat for the moment being. Thank you,
Sir.

THE WITNESS: Can | get some water?

THE COURT: Yeah, absolutely.

BY MR. SCHWARTZ:

Q Now, Mr. Munoz, you stated that the Defendant -- you heard a snap?

A Yes.

Q And then the Defendant raised the knife above his head and said, we're
not doing this today?

A Yes.

Q Can you describe for me the knife?
A | believe it was black.
Q

Okay. And can you describe to me approximately how long the blade
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of that knife was?

A Approximately four inches.

Q And it was raised -- can you describe again for the record -- or show me
again for the record how it was raised above the ahead?

A Like.

Q Okay. And if you could just hold your hand where it was.

A [Witness complies].

MR. SCHWARTZ: Your Honor, for the record, the withess has lifted his left
hand above his head, towards the left of his head.

THE COURT: That's correct.
BY MR. SCHWARTZ:

Q And you stated that he lowered it kind of to the left side of his body?
Yes.
Okay. And at that point, Mr. Munoz, how did you feel?

| was concerned for my safety, so at that point | discontinued the arrest.

o *» O >

And had you ever had a knife pulled on you before at that time?

MS. SPELLS: Objection.

THE COURT: Sustained.

MR. SCHWARTZ: Your Honor, if | may, it goes to why he did exactly what he
did and his state of mind at the time.

THE COURT: Well, let's, first of all, have him describe what he did before we
decide why he did what he did.

MR. SCHWARTZ: Okay.
BY MR. SCHWARTZ:

Q And upon seeing the knife what did you do?
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A
Q
A
Q

A

| dialed 9-1-1.
Okay. Did you stop pursuing the Defendant?
Yes.

Did you go back inside or where did you go physically?

Yeah, | was kind of retreating towards the exit as he was walking

towards his car.

Q

Okay. And if we could have the mic again, I'm sorry, Tom.

I'm going to have you step down and just show us where he's -- where

everyone is going.

Now, specifically, where you observed the Defendant going after you

stopped pursuing him?

A

He was heading down this way, towards the Ross, he was parked

somewhere in front of the Ross in one of these first aisles.

Q
A
Q
A
Q

And did you observe him enter a vehicle?
Yes, it was a white U-Haul.
Can you just -- a white U-Haul?

Yes.

Can you describe how he moved from where you were towards the

U-Haul, what his demeanor was like?

A
were in tow.

Q

A
Q
A

He was walking quickly, he wasn't running though, and the children

The children were in tow?
Yeah, they walking behind him.
Following behind him?

Yeah.
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Q Okay. Once he entered the U-Haul, were you still able to observe him?

A Yes. |

Q And before | have you step back to the stand, can you show me the
perimeter where you said you'll pursue up to a certain point?

A Yes. So my boundaries for arrest are the width of T.J. Maxx and then
right off the curb. If they go past these, I'm not allowed to complete the arrest but
I'm allowed to observe what further activity.

Q So you go off the -- go past the perimeter, but you could not arrest or

detain someone passed that perimeter?

A Yes.

Q Just to observe them?

A Yes.

Q Now, you can have a seat again. Thank you, sir.

Now, at the point that you -- the Defendant's heading to the U-Haul, you

stated you called 9-1-17?

A Yes.

Q Do you also tell Shaun what's going on?

A Yeah. He's walking out quickly to assist me with the arrest. It's usually
how we do it.

Q What is it that you communicate with Shaun?

A I'let him know that he's got a knife and, you know, just to proceed with
caution.

Q Okéy. And at that point did Shaun tell ybu to call 9-1-1?

MS. SPELLS: Obijection, hearsay.

THE WITNESS: VYes. |
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THE COURT: Sustained.

BY MR. SCHWARTZ:
- Q At that point you called 9-1-1?

A Yes.

Q What else did you observe as the white U-Haul was leaving the parking
lot? |

A So he had trouble backing up. | also was able to get the plate number,
it was an Arizona plate. So it took him probably a good minute to back up because
there was a lot of traffic that day and the shopping mall was pretty busy.

Q And, so, as he's having trouble backing out, you're able to observe, for
yourself, the plate?

A Yes.

Q Did you communicate that with the 9-1-1 operator?

A Yes.

Q And does the Defendant, in the White U-Haul, eventually make his way
out of the parking lot?

A Yes.

Q And do you recall an older white gentleman arriving in a vehicle as

A Yeah, he was -- he pulled up right after Mr. Harvey was driving away.
Q And did you communicate with him what had just happened?

A Yeah, he asked what was going on --

MS. SPELLS: Objection, hearsay.

THE COURT: Don't repeat what somebody else -- the conversation you had

with somebody else, don't repeat what they said.
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THE WITNESS: Okay. So justsay --
BY MR. SCHWARTZ:

Q You, yourself?

A So we -- | told him that he had just pulled a knife on me.

Q Okay. You communicated what had just happened with the older
gentleman?

A Yes.

Q And did the older gentleman then leave the parking Iot in the same

direction as the white U-Haul?
A Yes. '
MS. SPELLS: Obijection, leading questions, Your Honor.
THE COURT: Well, don't suggest your answer but go ahead. Let's get
through this.
BY MR. SCHWARTZ:
Q Okay. He did?
A Yes.
Q And did you stay at the T.J. Maxx waiting for police to arrive?
A Yes.
MR. SCHWARTZ: And, Your Honor, if | might approach the witness?
THE COURT: Certainly.
[Colloquy between District Attorney and Defense Counsel]
MR. SCHWARTZ: May | approach the witness, Your Honor?
THE COURT: Yes.
BY MR. SCHWARTZ:
Q Just look through these photos real quickly, | believe it's 8 through 38,
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just kind of scan through them real quickly, try to keep them in order, if possible.
And now, Mr. Munoz, do those appear to be fair and accurate
depictions of still shots from the surveillance video?

A Yes.

MR. SCHWARTZ: Your Honor, at this point the State's going to -- may I
approach again?

THE COURT: Yes.

MR. SCHWARTZ: The State's going to move to admit State's Exhibit 8
through 38 into evidence. | beliéve the defense, | did show them to her, her
objection will be the same one as already discussed at the bench.

THE COURT: We'll make a record when we take a break, but your objection
is noted and State's Exhibits 8 through 38 will be admitted.

MR. SCHWARTZ: Awesome, thank you, Your Honor.

[STATE’S EXHIBITS 8 through 38 ADMITTED]

BY MR. SCHWARTZ:

Q Now, Mr. Munoz, once the police arrived, what did you do with them at
T.J. Maxx?

A | just wrote a police report for them. [ believe | showed them some of
the surveillance video and | just described the event that had gone down.

Q And at some point you did burn a surveillance video for them at some
point?

A Yes, | believe so.

MR. SCHWARTZ: And, Your Honor, may approach the clerk?

THE COURT: Yes.
/17
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BY MR. SCHWARTZ:

Q Now, Mr. Munoz, have you previously reviewed the 9-1-1 call that you
made on March 30th, 20167

A Yes.

MR. SCHWARTZ: And, Your Honor, at this point | believe we've already
covered the objection to this call, State's Proposed Exhibit Number 39, I'd ask
permission to admit into evidence and to publish for the jury. This will be the
redacted copy. |

THE COURT: Okay, and its --

MS. SPELLS: Your Honor, may we approach?

THE COURT: Sure.

[Bench Conference Begins]

THE COURT: Did you listen to the video?

MS. SPELLS: |did, Your Honor.

Here's the issue. We have sidebar conversations for the reason of not
letting the jury know exactly what's going on. It's completely inappropriate to let the
jury know that things have been redacted as if we're hiding things from them without
any type of [indiscernible]. If anything, we need to be approaching and discussing
that information, to say, oh, this is the redacted copy, this is this, oh, you know. And
we have sidebars for a reason.

THE COURT: Well, is there anything else -- is there anything else redacted?
Just don't --

MR. ROSE: Yes.

MR. SCHWARTZ: That's why | asked and | apologized.

THE COURT: Okay, that's all right.
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MR. ROSE: And, Your Honor, | don't know if --

THE COURT: Let's roll.

MR. ROSE: Well, I don't know if Your Honor wants or if defense wants but
what we could do is we could, if defense wants, have Your Honor make a statement
that the parties have reviewed the 9-1-1 call and portions of it which are not relevant
to this and then removed with the agreement of the parties.

THE COURT: Do you want me to do that?

MS. SPELLS: Yes.

THE COURT: Okay.

MR. SCHWARTZ: And say we've agreed to both the redacted.

THE COURT: I'll do that.

MR. ROSE: Thank you.

THE COURT: F'll do that.

[Bench conference concludes]

THE COURT: Just for the benefit of the jury, I've examined this information,
counsels all had their input and | have ordered certain portions that were irrelevant
be taken out. So that's - and the word redacted version, that -- it was done at my
direction that some of it, the information, some of the statements were irrelevant so |
excluded them out, okay.

Go ahead.

MR. SCHWARTZ: Your Honor, the State would ask permission to publish
State's Exhibit 39.

THE COURT: Yes.

MR. SCHWARTZ: And admit it if it hasn't been.

THE COURT: It's admitted and you go ahead and publish.
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1 MR. SCHWARTZ: Thank you.

2 [STATE’S EXHIBIT 39 ADMITTED]
3 [State’s Exhibit 39 played]
4

MR. SCHWARTZ: And, Your Honor, I'm showing the defense State's
Proposed Exhibit 2. |

May approach the witness?

7
THE COURT: Certainly.
8
BY MR. SCHWARTZ:
9 A
Q Now, Julian, do you recognize what's depicted in State's Proposed
10
Exhibit 27
11
A Yes.
12
Q And, without telling me what it is, how can you recognize these items?
13
A By the T.J. Maxx stickers --
14
Q Okay.
15
A -- and their packaging.
16
Q And does this picture fairly and accurately depict items that are sold at
17
T.J. Maxx?
18
A Yes.
19
MR. SCHWARTZ: And at this point, Your Honor, State's going to move to
20

admit State's Proposed Exhibit 2.
THE COURT: Any objections?

21

22
MS. SPELLS: No.
23
THE COURT: Please admit it.
24
' [STATE’S EXHIBIT 2 ADMITTED]
25

MR. SCHWARTZ: Permission to publish, Your Honor?
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THE COURT: Yes.
BY MR. SCHWARTZ:

Q What are we |doking at here, Julian?

A That's a Tommy Hilfiger wallet.

Q And what about this?

A That looks like a box set of fragrances.

Q And this?

A That's a cream.

Q And for the record you're referring to the item that's farthest right on the
exhibit?

A Yes.

Q And what is this on the left?

A That is another fragrance.

Q Fair to say that you observed the Defendant taking these items from the
store?

A Yes.

Q Okay. And when you looked at the surveillance today, is this that

fragrance -- at least similar item looking shape and box and color?
A Yes.
MR. SCHWARTZ: Your Honor, may we approach, ple_ase?
THE COURT: Sure.
[Bench conference begins].
MR. SCHWARTZ: So the only other thing | wanted to ask him was what |
think we already -- you -- it was whether he had had a knife pulled on him before,

she objected, you sustained. | said, well, it goes to his state of mind why he reacted

-49-

1172




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the way he did given that it's never happened to him before. And you said, well, let's
see what he does next. So I'd like to -- | think it's appropriate, | think it's relevant, sir.
It goes to his state of mind at the time. Why it's a knife. | mean, | think the knife can
be a potential issue for the case. So | think | --

THE COURT: |don't think -- | don't have any problem with you saying when
he produced the knife what effect did that have on you.

MR. SCHWARTZ: Uh-huh.

THE COURT: But to say have you ever had a knife pulled on you before --

MR. SCHWARTZ: Don't you think though, Your Honor, that if you ever had a
knife pulled on yéu, you would react more scared than if it's happened in the past
several times. That's my point. That's why | think it's relevant.

THE .COURT: Which would [indiscernible] to the level of his educational --

MR. SCHWARTZ: It'll just be simply one question, had you ever had a knife
pulled on you as a loss prevention?

MS. SPELLS: | mean the problem with that is to say that a person is more
scared because something never happened. You really have to evaluate that
particular person and it doesn't go to just their course of action in one career. It
goes to their course of action over however many years they've been alive on earth
and different situations that have occurred, so.

THE COURT: Here's my concern, I'm going to let you ask it, but it's so
marginally relevant.

MR. SCHWARTZ: Okay.

THE COURT: Go ahead.

MR SCHWARTZ: Okay. Thank you.

i
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BY MR. SCHWARTZ:
Q Now, Mr. -Munoz, did you ever have a knife pulled on you before as a
loss prevention agent?
A No.
MR. SCHWARTZ: Thank you.
State has no further questions, Your Honor.
- THE COURT: Allright. Do you want to start your cross or do you want to

take a lunch break?

MS. SPELLS: Can | defer to what the jury would like to do, Your Honor?

THE COURT: Does -- | assume that cross is probably going to take 30
minutes or so? '

MS. SPELLS: It's a little long. ,

THE COURT: Do you guys want to take a lunch break now and come back at
1 o'clock and do her cross? Why don't we do that. Why don't we do that.

MR. SCHWARTZ: May | approach your clerk?

THE COURT: Yes.

MR. SCHWARTZ: Thank you.

THE COURT: Let's take a lunch break. Let's come back at 1 o'clock.

Now, be careful, now that we've started this trial and you've heard some
testimony and you've seen some evidence, it's real important that you don't talk
about anything that's going on here while we're on these breaks. I'm just kind of
slowly reminding you the importance of not discussing anything about this case with
anybody and especially including each other, okay. Just a quick reminder, the folks
that are in this room, you can't talk to them at all period, okay. So during the next 54

minute -- or excuse me 64 minute recess I'll admonish the members of the jury not
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to converse or discuss amongst themselves or with anyone else on any subject
connected or related to this trial. Don't watch, listen, or read any reports or
commentaries regarding this trial through any medium of information, including
television, news, Internet. Don't form or express any opinions on any subject
connected or related to this trial until such time as this case has been finally
submitted to you.
Go relax. See you at 1 o'clock, okay. | promise you we'll be starting at

1 o'clock, not 1:30.

_ [Outside the presence of the jury panel]

THE COURT: All right. We're outside the presence of jury. You can go
ahead and relax and step down. | will caution you, because we're going to have a
lunch break and you're going to be out, don't discuss any of your testimony while on
break.

THE WITNESS: Okay.

THE COURT: In fact, when you're not on the witness stand, and you're
outside, just don't discuss your testimony.

THE WITNESS: Okay.

THE COURT: Okay. Anything we need to put on the record?

MS. SPELLS: Yes, Your Honor, a couple of things, please. I'll try to do this in
reverse order. This is Jasmin Spells on behalf of Mr. Alfred Harvey, on behalf of the
defense. We did just approach before the close of the State's direct examination on
Mr. Julian Munoz and the defense had objected to the question of had Mr. Munoz
ever had a knife pulled on him as to relevance, and as to kind of the basis what it
added to this case, and the Court did overrule that objection and the State was

allowed to ask that question.
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Additionally, the defense did approach and had an objection with regard
to questions pointing out the children. The defense did note that we had previously
filed a Motion in Limine with regard to some bf the information and that one of the
specific thihgs that was brought up in argument with the Motion in Limine was any
testimony with regard to a juvenile picking up a box and putting it back down the
ruling from the Court was that the Motion in Limine was denied. There was not a
specific ruling with regard to the incident with the child picking up the box, putting it
back down. But here it just appears that in argument for the Motion in Limine the
State expressed that they thought the children being present was relevant to
describe Mr. Munoz feelings and his actions and what he did with regard to the
incident of the robbery. And here there have been a number of questions that have
gone forth that is kind of outside of that scope and seems to be just inciting the jury
and putting the jury on notice that there were children, there were children, did you
see the picture there with the minor, and his kids are there and they entered the
store. It seems to be a little bit over the top even giving the ruling that our motion
to -- our Motion in Limine was denied.

Additionally, Your Honor, the defense did approach and objected to a
statement from the State that the 9-1-1 phone call had been redacted and that there
were different things going forth that had been either redacted and objected to.
Based upon that, we did have a discussion at the bench and the Court did make a
statement to the jury that it was the Court's decision to have the 9-1-1 phone call
redacted. And the understanding -- my understanding, and the State can clarify if
they have a different understanding, is that here on out anything that is involving
redactments or considering evidence that we have asked to be excluded from the

jury that we would approach and have a sidebar instead of just inform the jury, hey,
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we're excluding this information from you.

THE COURT: And that --

MS. SPELLS: Court's brief indulgence. |

THE COURT: --that is also my understanding. Anything that we're going --
any items of evidence that involve redaction or exclusion of some sort we’ll -- if there
needs to be a discussion about it, we're just do it at the bench. And | would assume
that any items that have been redacted or excluded in any form or fashion were
done so at the direction of the Court.‘ And so if it becomes -- some item that needs
to be discussed in front of the jury, | will make sure that they understand that any
revisions or redactions or exclusions were done at the direction of the Court so they
won't focus on either one of you as having done it.

MS. SPELLS: Your Honor, there's one other matter -- | apologize -- with
regard to State's admitted Exhibits 8 through 38. The defense did have objection to
any photographs depicting Mr. Harvey with the minor children coming into evidence.
We expressed the fact that we didn't think it was relevant, that it was insightful. We
did have that sidebar and the Court did rule that those pictures were going to be |
admitted and that it was evidence thaf had already been admitted through the
surveillance video is my understanding.

And | don't know if the Court wants me to put on record --

THE COURT: No, that's --

MS. SPELLS: -- the specific pictures that we had issue with it. If sd, | would
need to see them again. Those were Exhibits 8 through 38.

THE COURT: Yeah, you're exactly right. And those still pictures of 8 through
38 you did object to the pictures depicting the Defendant with those children. But

they're already before the jury, they've already seen them, they are just still pictures
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of the video that we've beén examining. So | didn't see any point in removing them
out. They've already seen the kids with the Defendant in the store, so. But you've
made your record. |

MS. SPELLS: Thank you.

MR. SCHWARTZ: And, Your Honor,'v if we could just briefly, | know we're
cutting close on lunch time, but just briefly respond. The incident that Ms. Spells
objected to with regard to asking about whether he had a knife pulled on him, the
State believed it was relevant to shoW the witness's state of mind, explain why he
reacted the way he did, given that it was the first time he had ever had a knife pulled
on him as a loss preventioh agent. |

Additionally, | believe the State -- or the Court already addressed it
appropriately, but | apologize for mentioning the redacted version. | don't believe |
said it was the Defendant's request or anything like that. But | think the Court's
curative instruction to the jury was appropriate and instructed them it was the Court's|
position. _ |

| know Mr. Rose would like to make a record as well about the children
objection.

MR. ROSE: Yes, Your Honor. With respects to both the references to the
children and to the Exhibits 8 through 38. First, | believe that a number of the
questions were with regard to what was being shown on the video. The video has
been admitted into evidence; however, the record itself is not going to reflect what is
actually on the video unless the disk is actually, you know, transferred to a reviewing
Court. So | think it is not inappropriate to have descriptions of what is happening on
the video. And | think a number of those, although perhaps not every single

question with reference to a child or minors, involved a description of what was
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actually being shown on the video. | think a substantial number of them were. And
they were simply to put on the record what it was that the jury was actually looking
at at the time and they were all in relation to other events that were occurring by the
Defendant, including his leaving the store and have the mechanics of how all that
was occurring. |

Similarly with 8 through 38, | know Your Honor has made his ruling on
those, they are a part of what is already in evidence; moreover, | will simply repeat
the fact that at the Motion in Limine | brought up the fact that if we were going to
redact portions of statements with regard to children, then we're also going to have
to redact the video and other things which included the children or references to the
children. And the representations that were made at that point in time is that the
defense was not seeking to redact the video, they were not asking to redact the
video, all they were asking to do was to keep out one statement by Mr. Munoz, let's
go inside so we don't do this in front of your kids or in front of your children. That
statement actually didn't come out today, so we don't have to do this in front of
everybody. But the representations that were made at the Motion in Limine was that
they were not seeking to redact any of the portions of the video. The stills that we
have are simply parts of that video, which each have an independent relevance to
the case apart from the fact that the kids happen to be in them.

So that would just be. the record that the State would ask to make.

MS. SPELLS: Your Honor, | just like to correct the record with regard to my
representations. The defense did indicate that they did not take issue with video
surveillance with the children being present; however, we did state that video
surveillance and mention of the child receiving a box and putting the box down was

more prejudicial then probative. And in arguing the motion what the defense stated
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THE COURT: Everybody made their record?

MS. SPELLS: Yes.

MR. ROSE: We have, Your Honor.

THE COURT: Have a good lunch.

MR. SCHWARTZ: Thank you, Your Honor.

MR. ROSE: Thank you, Your Honor.

THE DEFENDANT: Thank you, sir.

MS. JONES: Thank you, Your Honor.
[Recess taken at 12:09 p.m.]
[Trial resumed at 1:07 p.m.]

[Outside the presence of the jury panel]

THE COURT: All right. We're back on the record in the State of Nevada

versus Alfred Harvey.

Anything we need to put on the record before we bring the jurors in?
MS. SPELLS: No.
THE COURT: We're good? All right.
[In the presence of the jury panel]
THE MARSHAL: All rise, please.
And be seated.
THE COURT: Will the parties stipulate to the presence of jury.
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MR. SCHWARTZ: Yes, Your Honor.

MS. SPELLS: Yes, Your Honor.

THE COURT: Very good, very good. Okay, cross-examination.
MS. SPELLS: Thank you, Your Honor.

CROSS-EXAMINATION OF JULIAN MUNOZ
BY MS. SPELLS:

Q  Good afternoon, Mr. Munoz.

A Good afternoon.

Q So on March 30th, 2016, you're at T.J. Maxx; right?
A Correct.

Q And that's where you're employed at?

A Yes.

Q You're watching closed-circuit television?

A Yes.

Q And you see Mr. Harvey pick up some wallets?
A Yes.

Q Two wallets?

A | believe it was three or four that he picked up.
Q Three or four wallets?

A Yes.

Q Now, with regard to the three or four wallets exactly how many did you
see him conceal?
A Three.
Q  Three.
And you received all three of those wallets back?

A No, not initially. | only recovered two when | went out to stop -- stop
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him.

> O » O P DO

Q

You indicated that you saw Mr. Harvey conceal face cream?
Yes.

Now, | want to you talk to you just a little bit about T.J. Maxx store.

~ Uh-huh.

It's considered like a department store?
Yes.

And it is maybe somewhat of a discount department store in

comparison to Macy's or one of the higher end department stores?

A

o X O P HOHL T O P OH T OH T O PO

| agree, yeah.

Yes?

Yes, yes.

Inside of T.J. Maxx you have a clothing department?
Yes.

Both men's and women's?

Yes.

You have a children's department?

Yes.

You also have a toy department?

Yeah, we have a section -- yes, yes, yeah.
Health and beauty?

Yes.

And accessories?

Yes.

Now, when you were watching Mr. Harvey you saw him in the health
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and beauty aisle?

A Well, | saw him in a lot of the store, but yeah that was one of the aisles,
yes.

Q | apologize. Let me clarify.

So you saw Mr. Harvey going around a lot of the store?

A Yes. |

Q And when you saw him take the face cream that you described, that
would have been located in the health and beauty aisle?

A Yes.

Q And when we watched the video that's what we saw when we saw that
display with all of those other creams?

A Yeah, and fragrances and.
And with regard to the wallets here, those are located in accessories?
Those are the men's department.
Okay. Is it considered --
But it's considered an accessory.
Okay. So it's considered man's accessories?
Yes.

And you yourself wrote a report with regard to this incident?

> 0 r» 0O P O FX O

Yes.

Q Do you recall in that report that you notated the wallets as being a part
of man's accessory items?

A Yes.

Q In addition to all of these departments that I've mentioned, T.J. Maxx

also sells food?
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> 0 >

Q
beverage?

A

Q

cream?

> 0 »*» O r O PP O >

Q

Yes.
As well as beverages?
Yes.

But you don't have -- do you have a specific section called food and

No.

So the specific items that you saw Mr. Harvey conceal include face

Yes.

And a few wallets?

Yes.

You did not see him conceal any man's clothing?

No.

You did not see him conceal any women's clothing?

No.

And you did not see him concea!l any children's clothing?
No.

This T.J. Maxx store, and we've talked about it just a little bit, it’s

located inside of a plaza?

A
Q
A
Q

Yes.
Within that plaza there are multiple stores?
Yes.

Which store is directly to the left of T.J. Maxx as you are standing

outside of the store?

A

Looking at it or --
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Facing away --

-- facing away to the left?

-- from the store, back to the store like this?
It's a Dollar Tree. ,

Okay. So the Dollar Tree is right here?
Yes.

And I'm at T.J. Maxx right here?

Yes.

Yes.

Okay. And then after that store is Ross?

> 0 > O » 0 P O P O rXr O

Yes.
MS. SPELLS: Okay. And may | approach, please?
THE COURT: Sure. |
Do you want the aerial photograph?
MS. SPELLS: | do, Your Honor.
THE COURT: It's 40. I'm pretty sure it's 40.

MS. SPELLS: These are not in order, | apologize.

BY MS. SPELLS:

Okay. And then from this Dollar Tree is there another store right here?

Q I'm showing you what has been admitted as State's Exhibit 41. Okay.

And so this is the T.J. Maxx; right?

A Yes.

Q Okay. And is the Dollar Tree this direction?
A Yeah, that's it.
Q

This is the Dollar Tree?
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Yes.
And so is this Ross or is it further down?
No, | believe the bigger one down here is Ross.

Down here?

> 0 r O P

No, no. Right below the one you were just pointing at.

THE COURT: His screen now writes.

THE WITNESS: Yeah, that one.

MS. SPELLS: Oh, your screen now writes?

THE COURT: Yeah.

MR. SCHWARTZ: Just to be clear for the record, it looks iike he's indicating
from top to bottom on the exhibit.

BY MS. SPELLS:

Q Can you -- do me a favor and put a circle around T.J. Maxx?

A [Witness complies]

Q And can you do me a favor and put an X where Ross is located?

A | believe that's it.

Q And let's draw a square around the 99 cent store or the Dollar Store?
A [Witness complies] |

Q So between T.J. Maxx and Ross there are two stores in between?

A | believe this little triangle one is an extension of ouf -- yes, so, yes,

that's correct, yes, two.

Q Okay. Because there's another store in that plaza in between the Dollan
Store and Ross; right?

A Yes. | don't -

Q A little trinket store?
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1 A Yeah, I'm hot sure what -- I've never been in there. | don't even know

2 liwhat it's called. But, yeah, | believe there is.

3 Q And when we were discussing earlier, we were going to get to this later,
4 i but when you went into the parking lot and you were giving the 9-1-1 operator

5 || information with regard to the U-Haul vehicle, where was that U-Haul parked at on

6 'this.screen, if we can draw a triangle in the area of the parking lot?

7 A | want to stay it was probably somewhere around here. Sorry, this isn't

8 || very -- yeah, somewhere around there. Maybe like a little more up.

9 Q Okay. So closer to the Ross store?
10 A Yeah, yes.
" Q And there's a red pillar in that area as well?
12 A I'm not sure. |
13 Q  You're not sure?
14 A | don't recall.
15 Q We were talking about pillars on direct examination. Do you recall

16 (| speaking with the State and letting them know that you came outside and you were

17 || standing by a pillar?

18 A Yeah, that was in front, right directly in front of my store.
19 Q Okay. Directly in front of your store.
20 And the pillar directly in front of your store is it red?
21 A ldon'tbelieve so. | mean -
| 22 Q You don't?
‘ 23 A Yeah, | don't recall.
24 Q Okay.
1 25 A | work a lot of stores.
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Oh, that's fair. | forgot that you worked multiplé stores.

Yeah.
Fair to say though that that's not the only pillar with regards --

> 0 >» 0O

No, there's mulitiple -- yeah, there's multiple pillars there.

Q Okay. So the distance from your store, to the distance of the triangle
you have there that you believe the car to be parked at, how far would you say that
was?

A 50, 70 feet maybe.

MR. SCHWARTZ: Your Honor, jus’t to make a record. It looks like he made a
triangle where the U-Haul was parked in between where he's located,the Ross store
with an X and then the -- looks likes the Dollar Store with the square, just for the
record.

THE WITNESS: Yes.

THE COURT: Corréét.

BY MS. SPELLS:

Q Now, you were speaking earlier when you normally go to work you take
your cell phone?

A Yes.

Q And that's your personal cell phone?

A Yes.

Q And this is the same cell phoné that you used to call the police on the
day in question? |

A Yes.

Q You made this call outside of the store?

A Yes.
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Q You indicated that you were on the sidewalk when you made the phone

call?
A Yes.

Q Now, my understanding is that you made this phone call right after you
saw Mr. Harvey -- what's -- do what you said was show a knife to you?

A Yes. Well, not right after. | first told Shaun or -- yeah, | told Shaun,
hey, he's got a knife and then he directed me to call 9-1-1.

Q Okay. So you told Shaun that you believe Mr. Harvey to have a knife?
[No audible response]
I'm sorry, we have to get an audible response for the record.
Oh, yes.
And Shaun informed you to call 9-1-17?
Yes.
Okay. Now, Mr. Munoz you've seen me before; right?
Yes.
A couple of times?
Yes.
And that's been at prior court hearings?
Yes. |
At those prior court hearings you came and you testified?
Yes.
You were placed under oath?
Yes.

Rose your right hand?

> 0 »» 0O X O FP O X PO X O P OL X O P

Yes.
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Swore to tell the truth to the best of your ability?
Yes.

And to the best of your recollection?

> 0 » DO

Yes.

Q And do you recall in a hearing, maybe about a week ago, you told me
that you picked up your cell phone immediately after you saw Mr. Alfred Harvey
show you a knife in his left hand?

A | said, immediately? 1 mean, it was relatively quick, yes.

Q Okay. And so today you're informing me that your first action was to
call Mr. Bramble, your co-worker?

No, I didn't call him. He was walking up.
He was walking up?
Yes.

Okay. So you had a conversation with him first?

> 0 r» O >

Yeah, | believe it was a statement.

Q Okay. And while you were having this statement, did you have your cell
phone in your hand?

A | do not recall.

Q So you don't recall when exactly you took the cell phone out of your

A No, | don't.

Q Would it surprise you if your prior testimony was that you saw the knife
and you immediately took the cell phone out of your pocket to call 9-1-17?

A Well, I'm trying to think because | was on the phone with Shaun prior to

him coming out. So | might -- | may have never even put it back in my pocket but --
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because | was on the phone with him and | usually -- | may have put it back in my

pocket, | may have not. But | cannot definitively tell you today whether | did.

Q

Okay. So you were on the phone with Shaun and then you got off the

phone with Shaun?

A

o > O P O

A

was walking up quickly, | turned around to tell Shaun that he has a knife, and he told

Yes, as soon as he exited the store.

Okay.

| at least hung up.

Okay. And then this conversation with Mr. Harvey occurred?

Yes.

And then you saw Shaun come out?

Yes, after Mr. Harvey pulled a knife, | stopped walking with him, Shaun

me to call 9-1-1.

Q

> 0 P o O r O X O P

Okay. Now you called 9-1-17?

Yes.

And you told them exactly what happened?

Yes.

You gave a description of the person?

Yes.

You also gave a description of the U-Haul van?

Yes.

And you gave the license plate number?

Yes.

So you were walking as you were calling 9-1-17?

Yes, yes.
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Q And in order to see the license plate, fair to say you had to get pretty

close to the car?

A | mean, yes, close enough to see it. | mean, | wasn't like right next to
the car.

Q But close enough to see the license plate?

A Yes.

Q And, so, you have your phone in your hand at this time?

A Yes.

Q While you're speaking to 9-1-1?

A Yes.

Q At no point do you take any photographs?

A No.

Q At no point do you take any video?

A No. | |

Q But you did see one of your co-workers take photographs; right?

A - I'mtrying to remember. | don't know if | was --l was probably more
concénfrating on the car and getting the plate. | wasn't really too aware of what was
going around me.

Q So you never saw any photographs that any other co-worker took?

A No, | never saw any.

Q While you were walking, on the phone with 9-1-1 to give them this
information, you want to make sure that you have the correct car?

A Yes.

Q You want to make sure that you have the correct license plate?

A Yes.
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Q
A
Q

And, so, you're staying on the sidewalk?
Yes.

And the car is parked, you indicate, a little bit to the right of the Dollar

Store, if you're facing T.J. Maxx?

A

0O P O > O X O

plate?

o r O >

A

Yes.

And a little bit to the left of Ross?

Yes.

And it's in a parking stall?

Yes.

Is it parked forwards in or backwards in?

From what | could remember, | believe, it was parked forward.

And do you recall whether the vehicle had a front and back license

| do not remember.

Did you have anything to write with?
| did not.

So you were doing this by memory?

| believe | was giving it to the 9-1-1 operator as | was viewing it. | was

telling her on the phone.

Q

> 0 >» 0O »

And this is somewhat of a unique vehicle?

Yes.

So you [indiscernible] in?

Yes.

And you saw this vehicle take off out of the parking lot?

Yes.
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> 0 r O P HOL X O T O T O PO

Q

You made sure to keep an eye on it?

Yes.

You're up dating 9-1-1 with the things that you see?

Yes.

And the location of the car?

Yes.

And this car starts to travel on surface streets?

Yes.

You've been working with T.J. Maxx -- you indicated one year?
Yes. |

But you've been with loss prevention for approximately five years?
Yes.

And, so, that's a long time to work in loss prevention; yes?
Yes.

And the nature of your job is to prevent people from taking items from

the company that you work from -- work for?

A

Q

>O)>D>b

Yes.

And some times that requires that you have a lot of confrontations?
Yes, some times.

And, so, that's basically par for the course; right?

Yes.

Kind of like part of my job is asking people questions?

Yes.

Part of your job is having encounters with individual that can be

somewhat confrontational?
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A Yes.

Q And, so, you're comfortable in that environment?

A Yes.

Q You've been doing this for a while though?

A Yes.

Q Sometimes you still get maybe a little nervous when you're confronting
people?

A Yeah, | would say the sensation of going out to make an arrest on
someone the first time | did it is about the same as the last time I've done it. Your
anxiety gets up there, your adrenaline starts pumping, your heart starts pumping,
every time, | mean. And it doesn't matter who it is because you never know what's
going to happen.

Q So, a lot of adrenaline pumping?

Yes.

Anxiety pumping?

Yes.

Maybe a little bit nervous?

Yep, sure.

And this situation no different, still nervous and anxious?

Yes.

o > O X O PP O P

Now, on direct examination we had some communication with regard to
what T.J. Maxx policies are, and your actions with regard to what you did based
upon those policies, based upon your training. | just want to briefly talk to you about
that.

A Okay.
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1 Q So my understanding from your testimony earlier today is that per your
2 || company policy you are allowed to exit the store while following an individual who

3 |l you believe may have committed a theft within the store?

4 A Yes.

5 Q And you are allowed to make contact with that individual so long as

6 || you're within the parameters of the T.J. Maxx store?

7 A Yes.
8 Q And that's where we have this circle located on this screen?
9 A Yes.
10 This store?
11 Q  Yes.
12 A Yes.
13 ~Q  And when we're speaking of the parameters of the store, we're

14 || speaking about the width of the store?

15 A Yes.

16 Q  As well as extending to the front curb?

17 A Yes.

18 Q So if an individual steps into the street, that is outside of .those

19 || parameters?
20 | A Yes. I'm not supposed to make an arrest if they've stepped off the curb.
21 Q Okay. And if an individual steps outside of the width of the T.J. Maxx

22 | store, that is also the prohibited area for making an arrest?

23 A Yes.
24 Q  Soin this plaza there are private security?
25 A Yes.
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Q And private security -- is it my understanding that they have the ability
to assist with anything that's outside of your parameter?

A I'm not sure on their policies. | don't -- honestly we don't really speak
with them. As far as T.J. Maxx is concerned, we just kind of try to stay away from
them because that opens up liabilities. So we don't really work with them at all.

Q So you don't work with outside security?

No.

But they're contracted for this plaza?

Yes.

And you've seen them on occasion while you're working?

Yes, I've seen them.

Okay. And you've seen them assist with other issues at the plaza?
At this plaza, no. | mean, | haven't seen them assist with anything.

Okay. So, to your knowledge, they have arresting power?

> 0 O P PO r o o »r

| have no idea.

MR. SCHWARTZ: Your Honor, may we approach?

THE COURT: Sure.

[Bench conference begins].

MR. SCHWARTZ: Just so you know | object to this line of questioning with
regard to the security. He doesn't know anything about it and | don't think it's
relevant.

THE COURT: That's -- what are you getting into?
MS. SPELLS: I'm trying to make provisions on what he did based upon
when the State brought up his line of questioning with regard to what his parameters

are, what he did. So given that our [indiscernible] the questions that he was going to
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rely upon are not going to follow [indiscernible]. He indicated that he was not unless
they follow a question as to whether or not he called. | think it's relevant here given
the actions that he took.

THE COURT: I'll give you the leeway. But you guys are [indiscernible]
they don’t call them, they don't -- he doesn't have any information about how they
work. It sounds like it. If that's the case, then we'll just move on.

MS. SPELLS: Sure.
THE COURT: I'll give you a little leeway.
MS. SPELLS: Thank you.
MR. SCHWARTZ: Thank you.
[Bench conference concludes]
BY MS. SPELLS:
Q Thank you.
And so, Mr. Munoz, in this situation you did not call this private security
company?
A No.
Q And to your knowledge neither did your co-worker, Mr. Bramble?
A No.
Q | want to talk to you a little bit about, again, this walk towards the car.

Were you walking?

A Yes.

Q Or were you running?

A | was walking.

Q And your prior testimony is that Mr. Harvey was also walking?
A | believe so.
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to?

A

Q

That's we talked about earlier today. Do you recall what you testified

Yeah, uh-huh.

Okay. So correct me if I'm wrong. | thought | heard you say that you

were walking --

A

o > 0O > O

Yeah, he's walking quickly.
-- Mr. Harvey was walking?
Uh-huh.

Yes?

Yes.

Okay.

"MR. SCHWARTZ: And, Your Honor, | believe that misstates the testimony.

He said that Mr. Harvey was walking quickly but.
THE COURT: Is that correct?
THE WITNESS: Yes, | believe so.
THE COURT: Okay, agree.

MS. SPELLS: Your Honor, | would ask that the jury remember what their

recollection is.

BY MS. SPELLS:

Q
A
Q
A
Q

But clarify, my question here was, was someone running; right?
No one was running.

Okay. So both of you were walking?

Yes.

Now, there was you and there was Mr. Bramble, was there a third

individual involved coming from the T.J. Maxx store?
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Q
employee?

A

Q

There's the children, Shaun walked out and then the children.
I'm speaking about a third adult?
Adult, yes, Shaun walked out afterwards.

Okay. Was there another third adult coming from T.J. Maxx like an

Not to my knowledge, no.

So where exactly is it that you approached Mr. Harvey outside of the

T.J. Maxx store? Let's go ahead and put a star at that location.

A

It's a little bit off. It was just to the right of the entrance if you're looking

at just fo the right, like maybe a foot.

Q
A
Q
A
stopped.

0T O X O X O

A

Okay. And you engage Mr. Harvey in a conversation?
Yes.
You ask Mr. Harvey to stop?

| identified myself as T.J. Maxx loss prevention and he naturally

Okay. And so upon identifying him you asked him to return property?
Yes.

And you specifically asked Mr. Harvey to give you wallets?

Yes.

You indicated that he gave you two wallets?

~ Yes.

And he gave you those two wallets without any issue?

Well, the first time | asked him he tried to claim that he didn't have

anything on him. Because | asked him, | needed my unpaid merchandise back.

And he stated, well, | left it back there in the store. And then at this point | was more
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detailed, I'm like, | need the wallets out of your coat and he took them out.

Q Okay. So he didn't throw the wallets at you?

A No.

Q He didn't make any physical contacts with you?

A No.

Q He handed you these wallets back?

A Yes.

Q Relatively mild-mannered way?

A Sure, yes.

Q He wasn't screaming at you giving you these wallets?

A No.

Q And when Mr. Harvey returned these wallets he did not threaten you?

A No, not yet.

Q Focusing on the wallets, you testified this morning that there were three
| wallets?

A Yes, that he concealed.

Q And that you only received two back?

A Yes.

Q So, do you recall testifying a few months ago and indicating that
Mr. Harvey returned all of the wallets back to you?

A | do not recall at this time.

Q Okay, one moment please.

And with regard to the other items, you did not specifically ask for any

other items back; is that correct?

A That's correct.
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~ Atthat time period you asked Mr. Harvey to go back into the store?

Yes.

And Mr. Harvey refused to go back into the store?

> 0 r 0O

Yes.

Q Now, just briefly, | want to discuss with you these items in question and
actually let me obtain --

MS. SPELLS: May | approach, Your Honor?

THE COURT: Yes.

MS. SPELLS: May | approach the witness?

THE COURT: Yes.
BY MS. SPELLS:

Q Now, I'm showing you what has been admitted as State's Exhibit 2. Do

you recognize this photo?

A Yes.

Q And can you tell us what's depicted in that photo?

A There's a wallet, there's two fragrances, and a cream.
Q Okay. How many wallets are in that photo_?

A There's one wallet.

MS. SPELLS: Permission to republish, Your Honor?
THE COURT: Yes. -
BY MS. SPELLS:
Q So these are some of the items that we discussed previously as far as
you watching on closed-circuit television as being concealed? |
A Yes. | mean, | did not see all of them concealed.

Q Sure.
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A
Q

But, yes, some of them, yes.

Okay. And so | want to briefly discuss with you the perfume here.

When we were watching the closed-circuit television you testified that there were

two boxes of perfume picked up?

A

> 0 P 0

Q

Yes.

As we were watching it right here?-
Yés.

Yes.

This morning?

Yes.

And one of those boxes was similar to what we see here in this picture

being the Chloe perfume; is that correct?

A
Q
A
Q

Correct.
And another box was described as being black?
Yes. |

Now, we don't see any other fragrances depicted in this photo that are

in a black box?

A

o O P O X O

Correct.

So this other box here is not a black box?

No, it is not.

And this is the facial cream that we were speaking of earlier?
Yes.

And in one of the wallets?

Correct.

Now, all of these items have T.J. Maxx tags on them; right?
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> 0o >

5 :

report that being, did you list all of the items that you saw concealed?

A
Q
A
Q

Correct.
Okay. And they all have prices as well?

Yes.

So when you completed your report in the instant case, your T.J. Maxx

Yes.
And did you list the values of that?

Yes, of the items that | received back.

Okay. So, based upon your knowledge, what you’v_e testified to today,

there were approximately five items concealed - or six -- | apologize, six items

concealed?

A
Q
A

out based what | see, and that's what | go out to make the arrest on.

Q

> 0 r O »r

Q

Correct.

Correct at six?

Yes, what | saw that day. Because when | go out to make stops, | go

Okay. So what you specifically saw were wallets?
Yes.

You've indicated three this morning?

Uh-huh; correct.

And then face cream?

Yes.

And you actually indicated that you had exited the store at the time

period that we saw the video depicting Mr. Harvey near the perfume bottles?

A
Q

Yes.

But you watched that at a later time period?
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> O »

Q
believe --

A

Q

A
Q

Yes. And | also believe -- because when we switched --
One moment --
Okay, sorry.

There's not a question pending and we can't always get into what you

Okay.

-- that's some scary territory there.

So, approximately six items you'd say less than $5007?
Yes.

Now, we were previously talking about just how you were feeling kind of

anxious, nervous on this date; right?

A

> 0 > O

Q

Yes, at the time of the --

And you heard the 9-1-1 phone call played today; right?
Yes.

We don't need to replay it, do we?

No.

Okay. So, in that 9-1-1 phone call it sounded like you were out of

breath a little bit; fair to say?

A
Q
A
Q

No, | was nervous.
Nervous?
Yeah, | just had a knife pulled on me.

Okay. And when informing the 9-1-1 operators, kind of what was going

on, you had to make a correction to the plate number?

A
Q

Yes.

And additionally you also had to make a correction as to the direction

-82-
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that you believe Mr. Harvey to be traveling?

A Yes.

Q Okay. At first you indicated he was traveling, | believe north on one
street, and the operator came back and said that street runs a different way?

A Yeah.

Q It runs east and west?

A Yes.

Q And being very anxious, being very nervous, you wanted to tell them
everything that was going on?

A Yes.

Q You were trying to get everything out?

A Yes.

Q And you heard the -- we heard the call this morning, the 9-1-1 operator
says, wait just one moment, let me ask the questions?

A Yes.

Q Okay. And then she wanted you to respond to the questions that she
was asking?

A Yes.

Q We were speaking previously and you indicated that there's certain
blind spots in the store?

A Yes.

Q Okay. Now, the location of loss prevention office tﬁat’s not something '
known to everybody; right?

A No.

Q Like I'm not going to go into a store and know where your LP office is?
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A Correct.

Q And additionally the location of your cameras, that's not just public
knowledge?

A | mean, it is if you look up.

Q Okay. So if you go in the store and you look up --

A Yes.

Q -- then it may be public knowledge?

A Yes.

Q So you don't have any hidden cameras in your store?

A | don't believe we do in that store, no.

Q So there are T.J. Maxx stores that have hidden cameras?

A Yes, they're called coverts. But they're usually used for internal
investigations.

Q And internal investigations is part of your job as well; right?

A Yes.

Q So we've been talking about this, you travel from different T.J. Maxx
stores?

A Yes.

Q And you're not exactly sure whether this location has the coverts or
not?

A Correct.

Q In your experience, you were speaking earlier, you said that you have
certain things that you have to do based upon your company policies?

A Yes.

Q And you indicated that there are times when you do not call the police?
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A Correct.

Q You stated that if it's just a few items you don't want to be waiting a long
time for the police to arrive?

A Correct.

Q In your experience, being loss prevention officer, you've been doing this
for five years, what is the average wait time?

A It's a good two fo three hours. Depending on the day, sometimes they'll
show up in twenty minutes.

Q And do you recall what time this happened at during the day?
Midafternoon. | can't recall the exact time.
This was quite some time ago; right?
Yes.
Do you recall what your shift was on that day?

| believe it was a swing.

o O X O »

Do you normally work swing shifts or do you rotate?

A Yeah, | rotate throughout the week. Opens, closes, and swings. | at
least try to get one of each through each week -- through each day of the week.
And then it rotates on those two extra days.

Q Okay. So, you rotate, you work mornings, you work swings, and you
work evenings?

A Yes.

Q And what you try to do is within a week try to work all those different
shifts?

A Yes.

Q Now, you indicated on the 9-1-1 phone call that there was an individual
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following this -- following this U-Haul van?

A Yes.

Q Did you have contact with that individual?

A | believe Shaun contacted them, but | was right next to him when he
did.

Q Okay. Did you have a conversation with that individual?

A | don't believe so.

Q When you were right next to Shaun, and Shaun was speaking to the
individual who followed this van, can you tell me where that was at? We're going to
go back to the map, but | just want to get an idea as to where that conversation took
place.

Okay. And at this point all of our handy dandy notations have been taken
away. So let's go ahead and put a circle around the T.J. Maxx.

A [Witness complies]

Q And let's go ahead and put the triangle that we had where you believed
the U-Haul van was parked.

A [Witness complies]

Q And so now I'm looking at this map again can you tell me where you
believe that conversation took place?

A You know, | can't -- | don't really recall. Because | know at one point we
did start walking back and | don't remember, you know, | was still on the phone with
the 9-1-1 operator when he pulled up to us. But it was somewhere between the
triangle and the T.J. Maxx. | can't tell you exactly where.

Q Okay. Just somewhere in that location?

A Yes.
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Q Now, | want to go back and speak with you about this conversation you

had with Mr. Harvey, and you and Mr. Harvey are both on the sidewalk at this time
period? |

A Yes.

Q You indicated you are just to the right of the entrance to T.J. Maxx?

A Yes. |

Q And which side of him are you standing on?

A I'm standing on his right side.

Q And which direction are you facing?

A We're facing -- I'm facing him and he's kind of facing the Dollar Tree.
But, | mean, we repositioned ourselves a couple of times.

Q So you repositioned yourself a cbuple of times what --

A So when | first made contact to him we were face to face.

Q Okay.

A And then he -- we had the conversation and then he eventually gave
me my stuff back and he started walking towards the Dollar Tree.

Q So he's walking towards the Dollar Tree?
Yes.
On the sidewalk?

Yes.

o » O >»

And does he get in front of the Dollar Tree?

A Eventually. But not -- yeah, | mean, eventually, yes, he does walk past
the Dollar Tree.

Q You indicated that when you asked him to come back into the store he

refused?
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A Yes.

Q And you stated at that time point he put his pocket in his left hand in
his -- he put his hand in his left pocket?

A No, at that point he started walking away and then --
He walked away --
-- and then | walked --
-- where did he walk to -- one moment.
Okay.
He walked away, where did he walk to?
He was walking towards the direction of the Dollar Tree.
And you walked after him?
Yes, | walked next to him.

Next to him, you were walking side-by-side?

> 0 X O P O X O P O

Yes.

Q Now, we talked about the Dollar Tree and we talked about the trinket
store as well, neither of us knew the name of the trinket store; right?

A Correct.

- Q Okay. From T.J. Maxx, is it the Dollar Store first or the trinket store

going towards Ross?

A It's the Dollar Tree first.

Q Dollar Tree comes first?

A Yes.

Q So you guys are walking right next to each other and then do you say
something else to him?

A So | asked him to step back into the store, he refuses, he starts
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walking, and | tell him, listen, we don't have to do this outside, there's a lot of people

out, we don't have to do this, you know, with all these people here. At that point he

reaches into his pocket, snaps out the knife and says, we're not doing anything.

And he brings it over his head.

Q
A
yet.

> 0 X O P O > O

Q

Okay. So you guys are still walking or you guys are still at this time?

We were still walking at this point but we had not passed boundaries

You guys walking fairly slow?

Fairly, yes.

So he reaches into which pocket, left or right?

His left pocket.

With which hand?

His left-hand.

And he's holding this alleged knife in which hand?
The left-hand.

Now, you've told us this morning that black knife, given us approximate

size of the blade, no other characteristics with regard to this knife; right?

A

> 0 » O

Q

Correct.

Okay. And it happened fairly quickly?
Correct.

And you stayed back at the T.J. Maxx?

| -- what do you -- could you clarify, please.

So, we -- you've told us earlier that another individual started following

Mr..Harvey; right --

A

Oh --
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-- did you leave this plaza?

Q

A -- yes, | did not follow him off property, no.

Q Okay. So you stayed at this plaza, you went back to T.J. Maxx?

A Yes, after the incident -- yes, after he had left.

Q Approximately how long after this, the end of the conversation with
Mr. Harvey, did Mr. Bramble come outside?

A Almost immediately.

Q Okay. And you're on the phone with him?

A No, | got off the phone with him when | go to make the arrest on
Mr. Harvey.

Q | understand that. But we talked earlier and you said you were on the
phone with him, you get off the phone so that you can see Mr. Harvey in the front of
the store, and then after this incident you call Mr. Bramble again?

A No, Mr. Bramble comes outside.

Okay. Mr. Bramble comes outside -~

Yes.

-- and you have a conversation with him there?

> o r O

Yes.

Q And then from there do you continue to walk towards this car to give
information with regards to license plate or you go back to T.J. Maxx?

A Yeah. Mr. Bramble walks past me and then | follow, follow him.

Q So after this conversation that's the last you see of this knife?

A Yes.

Q You never saw it on the ground in between the Dollar Store and T.J.

Maxx?
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A No.
Q The police didn't bring a knife to you?
A No.
MS. SPELLS: Court's brief indulgence.
Your Honor, may | approach the witness?

THE COURT: Sure.

BY MS. SPELLS:

Q And | am approaching him with a copy of your réport. We've talked

about this, you wrote a report in this case?

A Yes.
Q T.J. Maxx incident report?
A Yes.

Q And to show you what's on three pages of piece of paper. Please let

me know if those look familiar to you.

A Yes.

Q This is your report; right?

A Yes.

Q Now, | want to direct your attention to page two of the report; right?
A Yes.

Q And on page two do you make a list of the property as far as what was

recovered and what was not recovered?

A Yes.

Q Okay. And we've talked previously that what you saw were wallets and

hand cream?

A Yes.
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Q

And you went outside at the time period in the closed-circuit television

where we saw the fragrances?

A
Q

cream?

> 0 >*» O >

Q

Yes.

Okay. And so on your report you are listing the wallets and the hand

Yes.

Okay. How many wallets do you list on this report?

Two.

And what do you indicate next to that, with regards to those wallets?
The price.

Okay. Do you have an indication as to whether or not these wallets

were recovered or not recovered?

A
Q
A
Q

cream?

O >» 0> O > 0 >

Yes. _
And what does that state?
Recovered.

Okay. And what else do you list on this page, did you list the hand

Yes.

And with regard to the hand cream, what all did you list?

What do you mean?

Did you list the price as well?

No.

And did you list whether or not that was recovered or not recovered?
Yes, | put not recovered.

Okay. Now, when you were watching the video earlier and you were
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testifying you indicated that Mr. Harvey concealed the hand cfeam?
A Yes.

Do you recall where you stated he concealed it at?

In his -- you mean in regards to the --

Where upon his person?

Oh, on his person, in the shorts pocket.

In which shorts pocket?

To the left, the left side.

The left-hand shorts pocket?

> 0 > 0 > 0 > 0

Yes.

MS. SPELLS: Your Honor, may we approach?

THE COURT: Sure.

[Bench conference begins].

MS. SPELLS: | guess there's an issue that they can't hear me on the record
when | walk away from the microphone.

THE COURT: You might want -- carry that microphone over there if you walk
away. Tom got that for him it's plugged into the system, so, okay.

MS. SPELLS: Do we need to review any of the record?

MR. SCHWARTZ: | have a separate issue. Are you almost done with your
cross? |

MS. SPELLS: Yeah. ‘

MR. SCHWARTZ: Okay. Because my next witness needs to be out of here
by 2:30-ish.

MS. SPELLS: What time is it?

MR. SCHWARTZ: | anticipate --
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MR. ROSE: It's almost 2.
MR. SCHWARTZ: -- | have only one question for this redirect.
THE COURT: Is it going to take as long as him?
MR. SCHWARTZ: No, no, no. Ten minutes direct.
THE COURT: All right.
MR. SCHWARTZ: But if you're almost done, then we should be fine.
MS. SPELLS: | think I'm almost done.
MR. SCHWARTZ: Thank you.

[Bench conference concludes]
MS. SPELLS: Pass the witness.
THE COURT: Done?
MS. SPELLS: Yes.
THE COURT: Okay. Any redirect?
MR. SCHWARTZ: Just briefly, Your Honor.

REDIRECT EXAMINATION BY MR. SCHWARTZ
BY MR. SCHWARTZ:

Q Mr. Munoz, to be fair, those photos -- the photo we looked at with the

different T.J. Maxx items on it --

A Yes.

Q -- those weren't returned to you; correct?

A No.

Q The only two items returned to you were the two wallets?

A Yes.

Q And at the time you created your report, you were aware of the two

wallets that were returned to you and the face cream that had been pocketed?
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A Yes.

Q That's why you included those three in the report?

A Yes.

Q Ms. Spells asked you, you know, you're comfortable with confrontation,
fair? |

A Yes.

Q You have a lot of confrontations when you approach people outside

your store?

A Yes.

Q Fair to say that this was a little bit of a different situation?

A Yes.

Q Okay. You're not comfortable with a knife being pulled on you, are
you?

A No.

MR. SCHWARTZ: Nothing further.
THE COURT: Anything else?
RE-CROSS EXAMINATION BY MS. SPELLS

BY MS. SPELLS:

Q Mr. Munoz, you just indicated that when you wrote that report those
were the items that you were aware of?

A Yes.

Q Okay. So you listed what was taken from the store; is that correct?

A Yes. Well, | was also aware of -- because, like | said, when we were on
the phone with Shaun, he continues to watch, and at one point he did say he

concealed something else. | don't know. I've never gotten with Shaun about this
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before. But it was stated on the phone so | knew he had more merchandise.
Okay.
But | didn't put it into my report.

o » DO

Okay. And you didn't have that conversation with Shaun?

A No. Except on the phone that he concealed. Again, | don't -- | believe

'he said it was a fragrance but | couldn't tell you for sure.

Q So let me just clarify, prior to writing the report, you did not have a

conversation with Shaun?

A No.

Q And you did not list in your reports miscellaneous other items?

A No.

Q Now, these reports that you write for T.J. Maxx what's the purpose of

them?

A The purpose is tb document what | see.

Q Okay. In some aspects some individuals who have the same job
category as you are also called asset protection managers?

A Yes.

Q Yes. And so the function is to protect the stores merchandise as well;
right?

A For the manager?

Q No, for loss prevention.

A Oh, yes. So, yeah, asset protection and loss prevention are essentially
the same thing.

Q Okay. And so in writing these reports you do want to have some detail

with regard to what was taken from the store?

-96-

1219




10

11

12

13

14

20

21

22

23

24

25

o » O > O »

as well?

A

Yes. Butit's -- they can't also be for sure known.
Sure, okay. But you do want to try and do that?
Yes.

And to the best of your ability?

Yes.

And there are some times when you turn these reports over to officers

| don't usually turn over my company report over to officers. | write up a

different statement 'cause Metro doesn't usually accept them.

Q

Okay. Do you utilize your initial reports in crafting the separate

statement that you write for Metro?

A
coming.

Q

Sometimes. Sometimes | write the Metro report first if | know they're

So it just depends on the circumstances of the order in which you're

doing your work?

A
Q

Yes.

But either way you try to be as detailed as possible in both the Metro

reports and your own reports?

A

Yes.

THE COURT: Is that it?
MS. SPELLS: [I'll pass the witness. Yes, Your Honor.
MR. SCHWARTZ: Nothing further. Thank you.

THE COURT: Thank you very much for your testimony. You can go ahead

and step down. You'll be excused. | caution you not to discuss any testimony while

you're waiting outside.
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You've got a witness that's got some time issues?
MR. ROSE: Yes, Your Honor.
THE COURT: Okay.
MR. ROSE: The State will call Shaun Bramble.
THE COURT: This next witness is going to be considerably shorter than this
last witness and then when we get done with this we'll take a break, okay.

SHAUN BRAMBLE

[having been called as a witness and being first duly sworn, testified as follows:]
THE COURT CLERK: Please be seated and then state and spell your name
for the record.
THE WITNESS: My name is Shaun Bramble. It's --
THE COURT: Spell your first and last name.
THE WITNESS: First name S-H-A-U-N, last name Bramble, B-R-A-M-B-L-E.
THE COURT: Very good.
Go ahead.
MR. ROSE: May | proceed, Your Honor?
THE COURT: Yes.
MR. ROSE: Thank you.
DIRECT EXAMINATION BY MR. ROSE
BY MR. ROSE:
Q Good afternoon, Mr. Bramble. Are you currently employed?
Yes.
And how are you employed?

| work for T.J. Maxx, Marshalis Corporation.

o r O »r

And how long have you worked for T.J. Maxx?
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About eight years now.
And what role do you play within T.J. Maxx?
Easiest way to put it is a loss prevention supervisor type role.

Okay. And have you been doing that all eight years with T.J. Maxx?

> 0 » p F

Most of that time, yes.

Q And did you have any loss prevention work prior to those eight years
with T.J. Maxx?

A YeAs, about 18 years total.

Q And you said that the easiest way to describe it is as loss brevention. Is
your job your typical loss prevention?

A No. |

Q What's the difference between your job and typical loss prevention?

A My job is to focus more on what's considered organized retail crime. So
tends to lean more towards people who make a career out of shoplifting or habitual
shoplifters, things like that. |

Q Okay. So is it fair to say that you have kind of specific targets that
you're looking for on a day-to-day basis?

A Yes.

Q . Okay. | want to draw your attention to March 30th of 2016, were you
working that day?

A Yes.

Q And were you working at the T.J. Maxx located at Sahara and Decatur?
A Yes.

Q Were you working with anybody else?

A Me and Julian.

1222



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Was that the guy who just left?

A Yeah.

Q Okay. Now, you said that the two of you were working together, do you
perform the same roles?

A No.

Q . Now, you said that you have specific targets that you tend to look for in
your particular role. What happens if you see somebody entering or leaving the

store that isn't one of your targets?

A I'm generally not too concerned with it.

Q Okay. Are you concerned with kind of your average run-off shoplifter?
A No. |
Q Do you arrest shoplifters?

A Nope.

Q Are you allowed to?

A No.

Q Okay. So on March 30th, 2016, you were working with Julian at that
particular location; right?

A Yes.

Q Where in the store are you guys located?

A We were in the loss prevention office.

Q Within that office is it fair to say that there's a bunch of camera
monitors, you can move the cameras and look at different things?

A Yes. |

Q Do you remember if something happened that afternoon which brings

you to court today?
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A

Q
A

we're here.

Q

Yes.
Just kind of very briefly could you describe what happened?

Julian had a shoplift suspect run out on him, suspect fled, and now

Okay. Now, had you been in the office with Julian while some of the

shoplifting was occurring?

A

> 0 > 0O

Q

Yes.

Were you able to also see the monitors?
Yes.

Was this one of your targets?

No.

Now, you mentioned that if it's typically not one of your targets you just

kind of, you know, let loss prevention do what loss prevention does because they're

not part of your responsibility; right?

A

> 0 » 0O Fr O P O P O

Yes.

Did you do that with this one too?

Yes.

You weren't really paying as close attention to him?

No.

Okay. At some point in time did Julian leave the office?
Yes.

And do you know where he went?

Yeah, he went out front to make the stop on the suspect.
And did you remain in the office at that point?

Yes.
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Q Did you take over the controls on the cameras?
A Yes.
Q So at that point even though it wasn't somebody that necessarily you

were particularly focused on you knew who Julian was focused on?

A Right.

Q And did you continue to focus on him?

A Yes.

Q Follow him with the cameras at that point?
A Yes.

Q And the person that we're talking about, do you see that person in the
courtroom today?

A Yes.

Q Could you point to whoever that person is and describe something that
that person is wearing?

A Blue shirt and blue tie, white stripes.

MR. ROSE: Would the record reflect identification of the Defendant,

Your Honor? g

THE COURT: Yes, the record will so.
BY MR. ROSE:

Q Were you able to keep in contact with Julian during this time period?
A Yes.
Q You guys have your cell phones?
A  Yes.
Q Personal phones?
A

Yes.
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Any particular reason that you have a work phone?

Q Okay. At some point in time do you leave.the office?

A Actually my phone was a work phone.

Q Yours is a work phone?

A His is -- his would be his personal cell. Mine was a work phone.
Q Okay.

A Yeah.

Q

A

Yes. Company doesn't want me spending tons of money on work
related issues so they give me a cell phone to handle all my business.
Q Okay. So because of the nature of your role you're going to be

handling a lot more company business so they have a specific cell phone for you to

do that?
A Yes.
Q Okay. But Julian has his own phone?
A Yeah, he's own cell.
Q Okay. At some be point do you leave the office?
A Yes.
Q And why do you leave the office?
A | left the office just to go assist Julian. By the time the suspect had left,

so | made my way up to the front door just to help Julian out.

Q Okay. Have you had the chance to actually look back at the
surveillance video?

A Not really. | did a little bit.

Q Okay. And do you know whether or not on those surveillance video you

can actually see yourself leaving the store?
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A Yeah, you can, yes.

Q Okay. So you ease in there kind of towards the end?

A Yes.

Q Okay.

A Yeah.

Q Whom, if anybody, did you see outside of the store?

A As soon as | left the store the first person | saw was Julian.

Q And could you describe briefly how he looked to you?

A He looked shocked, kind of, | mean, shocked would probably be about

the best way to describe it.

Q 'Okay. And do you see anybody else at that point in time?

A | saw the suspect running towards the vehicle.

Q Now, by the suspect, are you referring to the Defendant?

A Yes.

Q Okay. Now, you say that when Julian -- when you first saw Julian he
looked shocked to you, what did you do after you saw him?

A Just headed towards the direction that the Defendant was walking
towards -- running towards.

Q Okay. Did Julian say anything to you?

A Yes. As soon as | got out, he turned around looked at me --

MS. SPELLS: Objection, hearsay.

MR. ROSE: Your Honor, | believe it's an excited utterance. He just said that
Julian looked shocked. _

THE COURT: | agree, overruled. Go ahead.

MS. SPELLS: We would object to foundation, Your Honor. Understanding
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the Court's ruling; we still object.

THE COURT: All right, go ahead.

THE WITNESS: He turned around and looked at me and said something to
the effect of, that guy just pulled a knife on me.

BY MR. ROSE:

Q Okay. Now, at that point in time you hadn't actually seen the interaction
between the Defendant and Julian, have you?

A No, sir.

Q Okay. And you said that the Defendant was either walking or running
towards the vehicle?

A Yeah.

Q Do you remember what kind of vehicle we're talking about?

A _U—Haul moving van, the kind with the garage door on the back.

Q Okay. Kind of distinctive?

A Yeah.

Q After you hear Julian say something to the effect of, he pulled a knife on
me, and you see the Defendant running towards this U-Haul, what did you do?

A Well, | told Julian to call 9-1-1 and then followed the suspect over to the
vehicle that he had gotten in and started backing out. 1 had my work phone in my
hand so | have started snapping photos with my work phone.

Q Okay. And those photos did you end up later deleting those photos?

A | did, yes.

Q And was that because you didn't think they were relevant anymore?

A Yes, it didn't seem like there was any reason for me to need them. |

wasn't going to be building a case file on anything. So | just deleted the photos.
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Q Had you been informed that someone was in custody?

A Yes, yes.

Q Okay. Did you have any other interactions with anybody else?

MS. SPELLS: Your Honor, may we approach?

[Bench conference begins]

MS. SPELLS: Just to let the Court know that we're objecting to that last
statement. Not only is it hearsay but, you know, he has no personal knowledge of it.
Moreover, this witness shouldn't be talking about whether or not someone was in
custody. His answer as to why he deleted the photos was sufficient.

»THE COURT: You can make a record but it's already said. Do you want me
to tell them not to consider it, would that -- he said that somebody -- he was told
someone was in custody.

MR. ROSE: And, Your Honor, just to inform for Your Honor’s knowledge.
The witness didn’t show-up for this [indiscernible].

 THE COURT: Who did the show-up? Him or Munoz?

MR. ROSE: Julian Munoz.

THE COURT: Okay.

MR. ROSE: They're trying to [indiscernible] not to get into that but she also
said that, you know, has to show why it was he thought that things were
[indiscernible] approach him, why he didn't get that information.

THE COURT: Okay. Well, let’s just keep moving and just leave it alone.

MR. ROSE: Yes, Your Honor.

[Bench conference concludes]
BY MR. ROSE:

Q Now, while you're outside in front of the T.J. Maxx, did you have any
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interactions with anybody else?

A

o X O r O

A

Not -- well, | guess, briefly, yes.

And you said, briefly, was that with an older white gentleman?
Yes.

Did you know that person at all?

| did not.

Can you kind of describe how that interaction occurred?

| was turning around to head back towards the store, the vehicle pulled

up, the gentleman yelled out, give police my license plate --

MS. SPELLS: Objection, hearsay.

THE WITNESS: -- I'm following the suspect, something to that regard.

MS. SPELLS: Your Honor, there's an objection pending.
THE WITNESS: Sorry.
THE COURT: Okay. Don't repeat what was told. The objection is to you

repeating what somebody else outside of court said to you, you had a conversation

with somebody.
THE WITNESS: Okay.
THE COURT: Okay, go ahead.
MR. ROSE: I'll rephrase.
THE COURT: All right.
BY MR. ROSE:

Q

A
Q
A

Did you have a brief interaction with this person?
Yes.
And did you tell this person what happened?

Yeah -- | don't recall if | did or not.
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Q Well, do you remember if either you or Julian somebody, even if you
can't remember exactly who it was, told the individual what happened?

A | don't recall.

Q Okay. Now, where did that individual go?

A He followed the Defendant off the parking lot.

Q _ So, the Defendant was he -- you said he ran towards the U-Haul, did
you ever see him get into the U-Haul?

A Yeah -- no, when | looked up he was already in the U-Haul.

Q And do you remember if he was in the driver's seat or the passenger
seat?

A Driver's seat.

Q Okay. And where did the U-Haul go?

A At the time the U-Haul was facing the store, so it just backed out of the

spot and eventually backed out and went out the west exit of the parking lot on
Decatur. |
Q And this other gentieman, was he in a car as well?
A Yes.
Q And where did that car go?
A It followed through the west exit off on to Decatur going north.
Q Okay. The same direction as the U-Haul? |
A Yes.
MR. ROSE: Okay. | have no further questions at this point in time,
Your Honor.
THE COURT: Cross.
17/
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CROSS-EXAMINATION BY MS. SPELLS

BY MS. SPELLS:

Q

o Fr O P O X PO X POH P OH P L X O P O P

A
Q

Good morning, Mr. Bramble.

Good morning.

Actually, good afternoon.

Yes.

So you're in the loss prevention office with Mr. Munoz?
Yes.

And are you also watching closed-circuit television?
Not to the extent that he's watching it.

But you are aware that it's running?

Yes.

Briefly looking at it?

Yes.

Upon him exiting that room he asked you to take over?
Yes.

And you do such?

Yes. |

So you are at that point familiar with the individual that he's looking for?
Yes.

Or Iookin.g at.

Now, you're aware that you're here based upon a robbery charge; right?
Yes, ma'am. |

And when you were in the closed-circuit television room watching these

video cameras, did you ever see any weapons?
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A No, ma'am.

Q At some point you decide to exit that room?

A Uh-huh.

Q Yes?

A Yes, ma'am.

Q And is that after you see -- when is it that you decide to exit that room?

A When the Defendant exited the store is when | got up to leave the
room.

Q Okay. And so Mr. Munoz had left prior to that?

A Yes, ma'am.

Q Now, | know that this room is like secret location, kind of like the bat

cave. So I'm not asking you to give me the location of the room. What | am asking
you to do is to tell me from that room to the store based upon the pace that you
were walking -- were you walking?

A Yes.

Q Approximately how long did it take you to get to the front of the store?

A 20 seconds or so.

Q So are you walking at a brisk pace?

A Kind of. Not -- | don't -- kind of a lazy man's jog-walk type thing. | don't
know how to describe it. | wanted to be up there to assist my partner so | was kind
of moving but there were people, there's obstacles. | got stuck behind a door for a
second so.

Q Okay. So you're trying to move quickly, but based upon the hour of the
day, the busyness of the store you don't have a straight shot?

A Right.
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> O T O T L T O T L PP O X OLH PO

Q

But you're not kind of moseying along?
No.

Tiptoeing?

No.

So you run outside?

Uh-huh.

Yes?

Yes.

And do you see Mr. Munoz?

Yes.

Where exactly do you see him at?
Within about ten feet of the front door.
Okay.

Just off to the -- south of the door, just out to the side of it.

So to the left?

Yeah. You walk out, make a left, he was within about ten feet of there.

Okay. I'm actually going to show you that map again so that we can get

a clear location.
MS. SPELLS: May I publish, Your Honor?
THE COURT: Yes.

BY MS. SPELLS:

Q

A
Q
A

Can you see that there?
Yes, | can.
This is T.J. Maxx, where my pen is located?

Right.
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> 0 > 0

Q

rectangle?

So you walk out this door; right?
Yes, ma'am.

Front door is right there?

Yes.

And when you walk out, where do you see Mr. Munoz? Can you put a

THE COURT: It's a touch screen so you can put your finger on the screen

and then make a mark.
THE WITNESS: All right.
BY MS. SPELLS:

Q
A

o > 0O

A

| think if you tap it, it goes away.

All right.

Somewhere in that vicinity.
Somewhere in this vicinity?

Yeah.

So just right outside the front door?

Yeah, it's - yeah, it's still underneath that overhang, right outside the

front door there, yeah.

Q
Mr. Munoz?

A

> 0 P> 0O

Okay. And do you see any interaction between Mr. Harvey and

No, ma'am, | don't.

And from‘that period do you see Mr. Harvey walk off?
Yes.

Where does he walk off to?

Am | showing you on the map or am | just talking --
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A

Yes, let's do it a swirly.

All right. About that direction there.

At the beginning of your swirly or the end of your swirly?
Kind of --

Or the middle?

Kind of where it starts at. There's approximately, probably where he

was at in that vicinity moving towards the end of the line there.

Q

0O » 0D >0 >0 PO >POPDO PO >

Okay, got it.

And where was his car parked at? Let's do a triangle for that.
Okay. Somewhere in one of those spots there.

Okay. And the store that you have your semi-triangle --
It's pretty bad.

-- what store is that?

It's the Dollar Store, next door.

Dollar Store?

Yeah.

And this store is the Ross where my pen is?

| believe so, yes.

Okay. What's this store?

Vacant, nothing in there.

Vacant?

Yeah.

Was it vacant back in March 20167?

| think so. | think it's been vacant for a while actually.

Is it vacant as of today to your knowledge?
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A
Q

It was about two weeks ago when | was over there, so, yeah.

So, let's talk about your path, you come out and you see Mr. Munoz and

Mr. Harvey but you don't see any sort of interaction?

A

O > O X OH T O T OH T L X O PP OL > O P O P O

Right.

From that period you begin to walk towards this vehicle?

[No audible response]

Yes?

Yes.

And you're standing on the sidewalk?

Yes.

And do you have your cell phone out?

Yes.

Do you call 9-1-1?

No.

You're taking photographs?

Yes.

Are you -- do you immediately start to take photos?

Not immediately, no.

Okay. You wait a little bit?

| waited until | got down by where the vehicle was.

So you put the vehicle basically right in front of the Dollar Tree?
Yes.

And that vehicle is parked forward facing or backed in the stall?

Forward facing.

Do you recall whether or not there was a license plate on the front or
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>

Q
A
Q
A
Q
walking?

A
Q

A
Q
A

the back of the car?

| don't recall on the front. | recall there was one on the back.
Okay. Do you have any conversation with Mr. Harvey?

No, ma'am. '

At this time period you indicated that Mr. Harvey was running?
Yes.

Are you also running?

No.

Just walking?

Yes.

Okay. And what's Mr. Munoz doing, does he go back to the store?

| don't believe he went into the store, but he was behind me. | can't

really recall where he went to.

Okay. Just behind you somewhere?
Yes.

No further communication with him?
Not really, no.

Got it. And, so, where is that you stopped walking when you stopped

Probably about two or three parking stalls away from where the vehicle

was parked, just in that triangle.

Okay. Can you show us where that is? I'm not sure which shape --

Yeah.

-- to give you so let's just point.

Right about here. Well --
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Q | can't see. You're -- okay.
A Where the two cars are, right there passed the planter, that's about

where I'd be standing.

Q  That's where you stopped?

A Yeah.

Q Okay. And that's where you're taking the photographs?

A Yes. '

Q Now, during this time that you're outside, you didn't see a knife?

A No, ma'am.

Q Did you see a knife on the ground anywhere?

A No, ma'am.

Q You've been working for T.J. Maxx for eight years?

A Yes, ma'am.

Q You indicated that it's not part of your job -- maybe | misunderstood
you. | know you do ORC, organized retail crime; right?

A Yes, ma'am.

Q Is it part of your job to arrest individuals?

A No, ma'am.

Q Okay, it is not.

And so when you have an apprehension do you call Metro?

A When | personally have an apprehension?

Q Yes.

A | don't apprehend people.

Q You don't apprehend people at all?

A No, ma'am.
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Q Okay. Are you familiar with the security company that works the plaza

of this T.J. Maxx?

A No, ma'am.

Q Now, on these pictures that you took, you don't recall exactly how many
you took?

A No, | don't recall.

Q You know that they were of the vehicle?

A Yes.

Q And of the license plate maybe?

A Yeah. Generally when I'm snapping photos, if | have7 to build a case file

on something, | try to get good pictures of the vehicle, suspects, and then license
plates, if | can, yes.
Q Okay. So presumably you would have had pictures of Mr. Harvey as
well as the vehicle and the license plate? |
A Presumably, yes.
But you never showed those pictures to Mr. Munoz?
No.
You never showed those pictures to Metro?
No.
And you deleted them?
Yes.
On the same date? |
Yes, ma'am.

And you never told the cops that you had taken those photos?

> 0 P O X O P O P O

No, ma'am.
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Q Did any of the officers ask you whether you had taken any photos or
video?

A | don't recall anybody asking.

Q And these are on your personal cell phone?

A Work cell phone.

Q Work cell phone?

A Yes, ma'am.

Q But you did not download these to any type of computer or iCloud or --

A No. No, ma'am.

Q And your company policy with ;egard to photographs what is that?

A You're not allowed to take photographs with your personal cell phone,

which is why I use my work cell phone.

Q Okay.

A And that's really about it.

Q Any other policies?

A [No audible response].

Q No?

A No, | mean --

Q What about with whom you are allowed to share them with?

A Yeah. Photographs are only shared with pretty much people who are
above me, not allowed to e-mail them, don't text them, things like that.

Q And you're allowed to give them to law enforcement?

A If law enforcement requests them, yes.
Q If law enforcement questions them?
A

Yeabh.
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Q Okay. But they are accessible to individuals outside of law
enforcement?
A As far as -- oh, people with whom | work with, yes. Like my boss would

be able to receive them or somebody who would be maybe the position right above

me. If it's needed for a case, | could pass the photos along to them as well.

A

> 0 »» 0 > 0

Q

Okay.

Whatis an L. C. L. P. Detective?

L.C. L. P?

Are you familiar with that?

I'm not.

And so in this case you had a very limited role?
Yes.

Just go outside and took some pictures, but didn't turn those over, and

then basically testifying here?

A

> 0 > 0O

That's --

For the most part?

Yes, ma'am.

Okay. But you didn't see anything of what happened?
No.

MS. SPELLS: Okay. Court's belief indulgence.
THE COURT: Okay.

MS. SPELLS: Pass the witness, Your Honor.
THE COURT: State, redirect?

MR. ROSE: Very briefly, Your Honor.

THE COURT: Okay.
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REDIRECT EXAMINATION BY MR. ROSE
BY MR. ROSE:

Q You just testified that you didn't see anything that happened outside of

the store; right?

A Right.

Q But you did see Julian right outside?

A Yes.

Q From almost immediately after these events?
A Yes. |

Q And he looked shocked?

A Yes.

MR. ROSE: No further questions.

THE COURT: Anything else?

MS. SPELLS: Yes.

THE COURT: Is that no?

MS. SPELLS: That's a, yes.

THE COURT: Oh, yes.

MS. SPELLS: Am | that low? | feel like I'm screaming.

RECROSS-EXAMINATION BY MS. SPELLS

BY MS. SPELLS:

Q Okay. Mr. Bramble --

A Yes.

Q -- do you rotate stores the same as Mr. Munoz?
A | do not.

Q You do not.
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A

You stay at that store?

Oh, no, | rotate. But | cover Marshalls and Home Goods as well. But

where he may work one or two stores in a day, | might work five.

Q

> 0 > O »

Q

Okay. So you're constantly going to different stores, different locations?
Yes, ma'am.

And do you know how long Mr. Munoz has been working for T.J. Maxx?
[No audible response]

Does a year sound about right?

Probably about right. | don't recall exactly when he was hired though.

Okay. So with you constantly on the move and -- to your knowledge,

does he also go to different stores?

A

o » O X 0O

A

Yes, yeah, he'll work different stores within T.J. Maxx, yes.
Okay. But not Home Goods and --

No.

-- Marshalls --

Marshalls.

-- as well.

How often do you see him at work?

It really depends on what stores he's working in, and if it necessitates

me being there, sometimes a couple of times a week; sometimes once a month.

Q

o r O »r

Okay.

Just depends on what my work schedule is.
And you guys have two different functions?
Yes.

So it's not like you work in a team or a pair?
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1 A No, yeah, no.
2 Q So, are you familiar with him outside of work at all?
3 A No.
4 Q Okay. Have you had much of an interaction with him?
S A Just working with him.
6 Q Just working with him?
7 A Yes, ma'am.
8 Q Okay. And for the most part that's just been brief interactions?
9 A Sometimes 8-hour shift. ‘
10 Q Sometimes an 8-hour shift?
1 A Yeah.
12 Q Okay. When you walked outside you say that he looked shocked, what

13 |{about his face gave you that impression?

14 A Just the way that he looked, his eyes were just kind of wide opened and
15 || he kind of had that -- hard to describe that --

16 Q Hard to describe?

17 A Just in a way that somebody looks when they --

18 Q So basically --

19 A -- can't believe what -- maybe what they just did or just saw or

20 || something like that just -~

21 - Q  Okay.
22 A -- you know.
23 Q And was this the first time that you guys were kind of paired up together

24 || with like an apprehension like this?

25 A Oh, no, I've assisted him on many apprehensions prior to that.
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With more of an active role or a less active role?

Q

A By --

Q By yourself?

A -- my role being more active? It just depends, every stops different.

Sometimes | get up there in time to see the actual encounter between, you know,
him and a suspect or sometimes | don't, so.

MS. SPELLS: Okay, thank you.

THE COURT: Anything else?

MR. ROSE: Not by the State, Your Honor.

THE COURT: Thank you very much for your testimony. You can go ahead
and step down and you're going to be excused. If you're going to be out in the
hallway for any length of time, don't talk about your testimony.

THE WITNESS: Okay, | won't. I'm leaving.

THE COURT: Okay.

.THE WITNESS: Thank you, Your Honor.

THE COURT: Allright. Let's take a short recess. Give you guys a little
break. During this next very, short probably 10 minute recess. We'll shoot for like
are a quarter till. We want to make as much progress as we can here.

| will admonish the members of the jury not to converse or discuss
amongst themselves or with anyone else on any subject connected or related to the
trial. Don't watch, listen, or read any reports or commentaries regarding this trial
through any medium of information. Don't form or express any opinions on any
subject connected or related to this trial until such time as this case has been finally
submitted to you.

See you guys in about 10 minutes.
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[Outside the presence of the jury panel]
Okay. We're outside the presence of the jury.
Did you want to make a record on --

MS. SPELLS: 1do.

THE COURT: Go ahead.

MS. SPELLS: Your Honor, I'd like to make a record that | guess | talk a little
bit too low and so we did discuss me trying to use a microphone and not walking |
away so that our record is clear. And then the other thing | believe | needed to
make a record on -~ the other thing | believe | needed to make a record on was --
oh, the witness Mr. Bramble. The State asked a question as to why he deleted the
photos and the question was, you had information that someone was in custody at
that time period. | did ask to approach. We would object to that as not only being
hearsay but more prejudicial than probative and kind of outside his purview of what

he could testify to and not relevant to the topic in which we were focused on or

relevant to the incidents here.

THE COURT: He did make mention to the fact that he was informed that
somebody was in custody. He didn't say that the Defendant was in custody. He
said that someone was in custody, which was the reason he deleted the photos.

MR. ROSE: That's correct, Your Honor.

THE COURT: You know, probably if you had known in advance that he was
going to say that, | Woﬁld have sustained an objection. But he said it, we moved on,
it was the only mention of it. | don't think that it --

MR. ROSE: And, Your Honor, just for purposes of the record, | don't believe it
was hearsay because we were not offering it for the truth of the matter. It was

asserted just for why he did what he did because he did delete the photographs.
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And it doesn't matter whether or not somebody was actually in custody as long as
he believed that somebody was in custody at that point, which is why he thought
they were no longer relevant and he wasn't doing a case file.

THE COURT: You're probably right. But | probably, again, had | had
known - had we known he was going to say that, | probably would have like, said,
don't say that. But it doesn't make any difference. It's not -- it's not going to a big
deal. It's not going to have any effect on anything.

MR. ROSE: And one more thing, Your Honor, is that we did have the pretrial
motion regarding the show-up identification, that show-up identification had been
suppressed. And the reason why | asked in that specific manner was to avoid any --
and he was informed not to talk about the show-up in any way, shape, or form. And
the reason why | asked in that specific manner was so that it was ambiguous as to
how or why or who had told him of that so that there was no indication of a
show-up because we had an issue with the redaction earlier. | did not want it to
appear as if we were trying to hide anything, but also did not want to put out
anything that appeared as if a show-up had been done. | was trying to explain why
he did what he did without violating any of this Court or Judge Miley's rulings
previoUst.

THE COURT: Everything --

MS. SPELLS: Just briefly for the record --

THE COURT: It's all right.

MS. SPELLS: -- if the Court doesn't mind.

THE COURT: What's that?

MS. SPELLS: | just have something brief for the record.

THE COURT: What? Go ahead.

-125-

1248




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. SPELLS: So that witness was not the individual who was present during
the show-up, so | don't think that is necessarily relevant. The witness had already
testified as to why he had deleted the photos that being that he was not building a
case file was not involved so. | mean, we completely understand the Court's ruling.
We did move on. But for the record, that was the basis for our objection. Our
understanding is that the State kind of intentionally wanted that information to come
out. I'm not saying that it was done maliciously or anything like that but we did
object to that. We don't think that it's relevant to the show-up.

THE COURT: | don't think there's any harm done. Once again, it was said,
it's done. |don't think it caused any harm. Had | had an opportunity and | probvably
would have said, don't say it, don't let him say it. But you had a completely
legitimate reason, | mean, here's a guy that stood there and took photographs with
his camera and then, you know, fairly quickly just deleted them. And, | mean, that
wouldn't -- that didn't sound logical without a reason why he did that. And he did it
because he was told somebody had been -- was in custody. He didn't feel like there
was any need to keep them, so.

That having been said, let's take a break.
MR. ROSE: Thank you, Your Honor.
[Recess taken at 2:40 p.m.]
[Trial resumed at 2:53 p.m.]
[In the presence of the jury panel]
THE MARSHAL.: All rise, please.
And be seated.
THE COURT: Will the parties stipulate to the presence of the jury.
MS. SPELLS: Yes.
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MS. JONES: Yes, Your Honor.
MR. SCHWARTZ: Yes, Your Honor.
THE COURT: Very good. Okay.
MR. ROSE: The State's next witness, Your Honor, is Errol Appel.
THE COURT: Errol?
MR. ROSE: Errol.
THE COURT: Errol.
ERROL APPEL

[having been called as a witness and being first duly sworn, testified as follows:]
THE CLERK: Please be seated and then state and spell your name for the
record.
THE COURT: State and spell both your first and your last name.
THE WITNESS: First name is Errol, spelled, E-R-R-O-L. Last name is Appel,
spelled, A-P-P-E-L.
THE COURT: Very good.
MR. ROSE: May | proceed, Your Honor?
THE COURT: Yes.
MR. ROSE: Thank you.
DIRECT EXAMINATION BY MR. ROSE
BY MR. ROSE:
Q Good afternoon, Errol.
Thank you.
What do you do for a living?

| represent Freddie Fannie and HUD in federal inspections.

o » O »r

And are you married?
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> 0 r» 0o »

Q

Yes.

And what does your wife do?

My wife is the store manager for Ross.

And for more than one store or just one store?
Right now it's more than one store.

And one of the stores that she manages is that the Ross store located

at the interaction of Sahara and Decatur?

A
Q
A
Q
20167

A

Q
A

Yes.
How long has she been managing that store?
She's been there for almost nine months.

Okay. So was she managing that store on March 30th of this year

Yes.
What were you doing that day, March 30th?

| was doing some inspections for the government and | was just in that

neighborhood so | stopped in to visit her.

Q

o >» O r» O Fr O P

Okay. And her being your wife?

Right. My wife, yeah.

And that was at that particular store?

At that stdre, yes.

Is that here in Las Vegas, Clark County, Nevada?
Yes.

Okay. Did you stay at the store all day?

No.

But at some point in time did you end up leaving the store?
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I'm sorry, | didn't hear you.
At some point in time did you end up leaving the store?

Yes, | did.

o >» O »

Did anything unusual happen after you left?

A After | got out, left the store, | was getting in my car, and there was two
gentleman that were running out of the store, yelling, screaming, and | yelled out my
window, said, what's going on. And one of gentleman said that we just got held up
by knife point.

Q Now, those two gentlemen, did you know those two gentlemen?

A No. | _

Q And they were coming out of the T.J. Maxx just a couple of stores down

from the Ross?

>

Yes.

Now, were you in your car at this point in time?

Yes.

Okay. And what kind of car was that?

My vehicle at that time was a 2012 Traverse, Chevrolet.
Do you remember what color?

White.

White?

Uh-huh.

> 0 r 0 X O P O

Q Okay. So after you see these people running out, you have that, you
know -- do you have any other conversation with them other than that very brief little
interaction?

A I'm sorry, | didn't hear you.
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Q You said that these two gentlemen yelled something to you, other than
that, you know, one line back and forth, did you have any other conversation with
them? |

A No, they just yelled that they were held up at knife point and --

MS. JONES: Objection, Your Honor, hearsay.

THE COURT: Don't say what they said. They just said something and -- well,
this is probably --

MR. ROSE: May we approach very briefly?

THE COURT: You're going to say it's an excited utterance?

MR. ROSE: Excited utterance as to why Mr. Appel does what he does.

THE COURT: Actually, I think there's an exception. | think it's an excited
utterance and I'm going to let it in. It's overruled.

Go ahead. So what did you hear, again?

THE WITNESS: | yelled out, what's going on, they said that we were just held
up at knife point. And I, at that time, yelled to them to call Metro and that | was
going to be following them.

Q About how far away do you think you were from these two gentlemen?
A Probably about 25 yards at the most. |

Q Okay. And so you said you saw these two gentlemen running out and
did you see anybody else that made you take notice?

A | noticed a gentleman and a lady and two children.

Q And where in relation to the two people running out of the T.J. Maxx
were -- was this other group of four people?

A I'm sorry, | didn't hear. I'm sorry. I'm a little heard of hearing, |

apologize.
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Q | apologize. I'll try and speak up.

So you said that there was a group of four people, the gentleman, the
lady, and the two younger people, and then you had the two gentlemen funning out
of the T.J. Maxx?

A Right.

Q That group of four where were they in relation to the two gentlemen
running out of the T.J. Maxx?

A They were running into a U-Haul van.
Okay. And do you remember -- was it a standard, white U-Haul?
It was a U-Haul that had the nineteen-ninety-five rent me, cargo van.
Okay. Did you happen to see any other U-Haul vans in the parking lot?
There were none that | noticed, no.

Okay. And did you see that group of four get into the U-Haul?

> 0 0O > O

Yes.

Q And you said that there was a gentleman in that group of four, do you
remember where in the U-Haul that person got into?

A Where the what?

Q The gentleman, who was in that group of four, did he get into the
passenger seat, the driver's seat, the back of the van?

A He got into the driver's seat, the lady got into the passenger seat, and
there was two children involved. She grabbed one of the children and put it in the
front seat and then the other child into the sliding glass -- into the sliding door.

Q Okay. What happened to the van after all four people got in?

A They sped off and | was in pursuit of them.

Q Now, you say you were in pursuit of them, the four people who got into
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the van, did you know any of them?
A No, never seen them in my life.

Q But you decided to speed off after the van?

A | did that under the -- what the gentlemen said that they had gotten held
up, yes. |

Q Do you remember if you called 9-1-1?

A Yes, |did.

Q And when did you call 9-1-1?

A Immediately after they told me that, and he sped‘ off, I called 9-1-1 and
identified myself and also told the dispatcher that | was -- | was armed and | did

have a valid CCW.

Q Okay. So you said that you were armed?

A Yes.

Q With a firearm?

A It was a firearm, yes. |

Q Okay. And you said you had a CCW, is that a concealed carrier
weapohs permit?

A That's correct.

Q Now, why did you tell the officers that?

A For their safety and for my safety.

Q Okay. Did you stay on the phone with 9-1-1 while you were following
the U-Haul?

A The entire time, yes.

Q While you were following the U-Haul, did you see any other U-Haul

vans?
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No, sir.

Any other U-Hauls at all?

> 0 »r

| saw a couple of U-Haul trucks but they were not the van.

Q Okay. Are you confident that it was the same van that you were
following the whole time?

A That's correct.

Q Okay. I'm assuming, because you were driving, that you have a driver's
license; right?

A That's correct.

Q Okay. Have you been driving for a little while now?

A Many, many years.

Q Could you describe the manner in which the van itself was driving?

A Very recklessly and very disregard for a lot of people, safety was a
major concern. |

Q Did you maybe have to, you know, violate a traffic law while you were
following it?

A Probably a few of them, yes.

Q Okay. But you were able to follow it?

A | was able to follow them. They were going down Charleston Street
and in and out of buildings, in and out of parking lots, and stuff of that nature; that's
correct.

MR. ROSE: Okay. May | approach the clerk, Your Honor? '

THE COURT: Yes. Il tell you what, I'll make you guys a deal, all of you.
You don't have to ask me for permission to approach the clerk or the witness or the

bench. I'm giving you permission.
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MR. ROSE: Thank you, Your Honor.

MS. JONES: Thank you, Your Honor.

MS. SPELLS: Thank you.

MR. ROSE: Your Honor, the State has Proposed Exhibit 1. | believe that
there is no objection to it. So we would ask to both admit and to publish it at this
point in time.

" THE COURT: No objection?

MS. JONES: No objection, Your Honor.

THE COURT: Allright. State's 1 is admitted and go ahead and publish.

MR. ROSE: Thank you, Your Honor.

[STATE’S EXHIBIT 1 ADMITTED]

BY MR. ROSE:

Q Mr. Errol, if you look over on that screen next to you, showing you
what's been admitted as State's Exhibit 1, do you recognize what we're looking at
here?

Not really. It's kind of difficult.

Do you need me to zoom in a little bit for you?
It needs to be, yeah.

So zooming in first over here.

Okay, now we're good.

Do you see where it kind of looks like a T.J. Maxx?

> 0 r*» O P O >

Yes. |
Q Okay. And then moving down to kind of the bottom corner, does it look
like on the left-hand side there it says South Decatur Boulevard?

A That's correct.
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Q And then we're just going to go to the other corner because of the way
the map is cut off. Does it now look like it says West Sahara Avenue at the very
bottom edge of the page?

A Correct.

Q So would it appear to you that that T.J. Maxx is at the intersection of
Decatur and Sahara?

A Uh-huh, yes; correct.

Q Is that also where the Ross is located? _

A Ross is located there in that same shopping center; correct.

Q Okay. Now, can you see on the portion of the map that we're looking at
here, which direction the U-Haul went initially?

A The U-Haul went from Ross straight out to Decatur Boulevard and then
made a right-hand turn going towards Charleston.

Q Okay. Now, Errol, you can actually draw on that screen.

A Oh, okay.

Q It's a touch screen. So if you wouldn't mind --

THE COURT: Put your finger and just draw however you want to.

THE WITNESS: Okay, perfect.

The van was packed here, I'm parked right there, and he took off
through this -- right there, made a right-hand turn on Decatur and then he went
down--

BY MR. ROSE:
Q Okay. We'll move it up --
A Okay.

Q -- and we’'ll kind of trace the route. But essentially what you're saying is
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kind of from the T.J. Maxx, directly west through the parking lot, and towards
Decatur Boulevard -- or right so he was heading northbound on Decatur Boulevard?
A That's correct.
Q Okay. So we're just going to kind of slide this up, so we're now heading

north on Decatur Boulevard, up past Oakey. Do you remember where along here

he went?
A I'm sorry?
Q We're now looking at a lit bit further north on Decatur?
A Right.
Q Did he -- was he still on Decatur up past Oakey Boulevard?
A Yes, he went to Charleston.
Q Okay. So if we keep going up on this is that Charleston up at the top

edge of the screen now?

A Right. From there he made a right-hand turn.

Q Okay. So he makes a right-hand turn so he's heading now east on
Charleston? |

A Right.

Q Okay. And if we move this over on Charleston, where along Charleston
does he go?

A Okay. He went through a couple of -- the Cane's Fingers, from there he
went back up and through there, came back down through here, and then he cut
through a parking lot and ended up here at Desert Torah Academy.

Q Okay. So he turns eastbound onto Charleston, proceeds down a little
ways, goes through a couple of parking lots, and winds up in front of the Desert

Torah Academy?
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A That's correct.

Q Okay.

A And | was right behind him and there was a -- parking, there's a van
there -- or not a van but a street separating.

Q Let me maybe zoom in on that a little bit more.

A Yeah.

Excuse me?
Q Do you want me to zoom in a little bit more?

A If you could, I'd appreciate it.

Q Okay. |

A Okay. There's a street right there, he pulled into this area right there,
going into the main entrance to the -- or trying to get into the main entrance to the
school. I'm parked over here on the phone with Metro, and | notified Metro that they
had two squads going this way and to come into the -- into the Jewish school
because | did not know the name the name of the school.

Q Okay. So you know that you're sitting out in front a school, you've seen
the U-Haul van come to a stop, and you're trying to let Metro know where to go?

A That's correct.

Q So during this route, from T.J. Maxx over to the school, did you see
anybody get out of the van?

A The gentleman got out of the van, the driver got out of the van, ran to
the school doors, and he couid not get in, they were locked -- they were locked.

Q Okay. Now, you say that the gentleman -- was that -- did that appear to
you to be the same person who got into the driver's seat of the U-Haul?

A That was the -- it's the same individual.
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Q - Okay. That person got out of the U-Haul, ran to the doors of the Jewish
school, and then what did they do at those doors?

A He tried to get into the school, the school was locked, the doors were
locked, then he ran -- started running back towards the van and at that time Metro,
two squads from Metro showed up.

Q Okay. Now, did you go over and actually try the doors yourself?

A No.

Q Okay. So are you saying that it was locked because it looked like he
could not get in?

A People could not get in and | had talked to some people there that
said --

Well, without talking to anybody else about what happened --
Yes.

-- just based on how you observed him trying the door --
He could not get into the school.

Okay.

They did not open.

Okay. And then he ran back towards the U-Haul?
Right.

He being the driver of the U-Haul; correct?

Correct.

And then that's when Metro showed up?

That's when Metro showed up it; that's correct.

Now, did you have a pretty clear line of sight for all of this?

> 0 r O T O P O PP OLH P OL PO

| had a -- total, complete line of sight, nothing was blocking me.
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O X O P O X O > PO P L X O

So could you actually see what Metro was doing?

Yes.

And at any point in time did you go and speak with Metro?
Yes.

And was that at this particular location or was it somewhere else?
No, it was at that location.

Did you get to actually see the van?

Yes.

And did you have the opportunity to look inside the van?
Yes.

And what, if anything, do you remember seeing in the van?
| saw a whole lot of merchandise.

And --

MS. SPELLS: Your Honor, may we approach?
THE COURT: Sure.

[Bench conference begins]

MS. SPELLS: | don't know where we're going here but | did want to --

THE COURT: Where are we?

MR. ROSE: My very next question is going to be whether or not there were

any tags on the merchandise.

THE COURT: Okay.
MR. ROSE: He actually --
THE COURT: You can ask him that but don't get into a whole bunch of

merchandise and stuff.

MR. ROSE: No, | won't. | won't.
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THE COURT: Okay.

MR. ROSE: Thatll be the end of it.
THE COURT: All right. Go ahead.
MR. ROSE: He has been specifically informed what he's not allowed to talk.

THE COURT: Okay.

MR. ROSE: Okay.

THE COURT: Okay.
BY MR. ROSE:

Q And the merchandise that you saw in the van, did that still have tags on
it?

A Yes.

Q Do you remember what tags those actually were, do you?

A [ just saw a lot of tags on it and also saw some --

Q Okay, that's all we need.

A -- yéah, other tags.

Q And you said that you made a 9-1-1 call; correct?

A I'msorry?

Q You said that you made a 9-1-1 call; correct?

A That's correct.

Q Do you think you'll be able to recognize your own voice?

A | would hope" SO.

Q So just for the purposes of the record, we will be playing a second
audio file from State's Exhibit 39.

THE COURT: This is from Exhibit 397
MR. ROSE: Yes, Your Honor.
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THE COURT: Okay.
[State’s Exhibit 39 played]

BY MR. ROSE:
Q Mr. Appel, were you able to hear that?
A Yes.

Q Okay. And that little brief clip could you tell whose voice that was that

was just speaking?

A That was my voice.

Q That's your voice?

A Yeah.

Q Okay. So is that the call that you made?

A Yes, correct.

MR. ROSE: Okay. Can you play that time frame.
[State’s Exhibit 39 played]

BY MR. ROSE:

Q So was that the call that you made?

A Yes.

Q ‘Okay. wa, | just want to touch on one or two things in there. You

made a couple of statements in there about what had happened in front of the
stores, did you actually see the interaction between the two gehtlemen from T.J.
Maxx and the driver of the U-Haul?

A No.

Q So the statements that you made to the 9-1-1 operator were those
based primarily on that first initial contact and what they had told you?

A That's correct.
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Q Okay. And just to be clear, so you didn't see that interaction, you never

saw a knife, did you?

A No.

Q Okay. You never actually went over and spoke with the driver of the
U-Haul yourself, did you?

A No, sir.

MR. ROSE: Court's brief induigence. There's no further questions at this
point in time, Your Honor. |

THE COURT: Cross.

MS. JONES: Yes, Your Honor.

CROSS-EXAMINATION BY MS. JONES

BY MS. JONES:

O

Good afternoon, Mr. Appel.

Yes, ma'am.

| have a few questions. So you mentioned you're a HUD inspector?
Yes, ma'am.

So you take a lot of notes?

Yes, ma'am, very thorough.

And you have to be accurate in those notes that you take?

Yes, ma'am.

And you write a lot of reports; right?

> 0 r» 0O P O r O P

Followed by photos, yes, ma'am.
Q Okay. Going back to that day, March 30th, you said that you were in
your car in front of the Ross store?

A Yes, ma'am.
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And you saw three people running towards a U-Haul van?
No, ma'am, | said four people.
Four people?

- Yes, ma'am.

o O X O

You saw four people running.
Did you see three people trying to take photographs of the U-Haul van?

A I'm sorry?

Q Did you see three people trying to take photographs of the U-Haul van?

A No, there were two people taking photographs of the U-Haul van, there
were four people in the van.

There was a man, a lady, and two children.

Q And that's fine. Thank you. | appreciate that Mr. Appel. Just wait until |
ask a question. |

A Fine.

Q All right. So you really wanted to be helpful that day?

A Of course.

Q And it was based on the information you received that you heard
somebody talking?

A That's correct. ’

Q And you wanted to help catch the people who had -- you had heard had
done something?

A That's correct.

Q Okay. So you followed that car?

A Yes. No, the van.

Q

You followed the van?
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Yes, ma'am.

And you followed it pretty closely?

Yes, ma'am.

You didn't let if out of your sight?

No, ma'am.

And when the van stopped you stopped?
Yes, ma'am.

Okay. And kind of going back to the people running, you saw four

people running towards the van, and you saw two people taking pictures?

A

Q
shoplifted?

A

Q

A
Q

Yes.

And those were the two people who told you that the store had been

No, ma'am. Théy said they had been robbed at knife point.
They had been robbed at knife point, okay.

But you didn't see anything?

No, ma'am.

You didn't see any action -- interaction between anything, two people,

you didn't see the knife; right?

A

> 0 > PO r O

I'm sorry?

You didn't see the knife?

No, ma'am.

And you didn't see any altercation?

No, ma'am.

You just saw people running towards the van?

That's correct.
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You said you were never inside the T.J. Maxx?

No.

Q

A

Q You never saw anything stolen?

A That's kind of a hard question to answer, ma'am.
Q You didn't see anybody take anything, did you?
A No, | didn't see anybody take anything but.

MR. ROSE: May we approach very briefly?

MS. JONES: Okay.

MR. ROSE: Your Honor, may we approach very briefly?

THE COURT: Sure.

[Bench conference begins]

MS. JONES: He didn't see anybody take anything.

MR. ROSE: Your Honor, | have no bbjection at all to the questions as being
asked. My only concern is that he saw other things which have been ruled on in the
Motion in Limine. And I'm just, you know, buffering that if we are proceeding down a
line about other things that were takeh or whatever else, then we might get into
other things we just [indiscernible] already. _

THE COURT: What is -- what direction are you going? What is your --

MS. JONES: [indiscernible] he didn’t see ahything.

THE COURT: Okay. All right. But be careful because if you tread too far
over -

MR. ROSE: And that's my only concern.

THE COURT: Okay. All right.

MR. ROSE: Thank you. '

THE COURT: Be careful.
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[Bench conference concludes]

BY MS. JONES:
Q Thank you, Mr. Appel.
So you never saw any conversation take place between Mr. Harvey and

any of the people you saw in the parking lot that day?

A Which parking lot are you talking about, ma'am?

Q I'm talking about the Ross parking lot.

A No, ma'am.

Q Okay. And actually you thought it took place in front of the Ross store
because that's what you said on the 9-1-1 call; correct?

A No. What | said was that I'm in front of the Ross store. | didn't think it
took place in the Ross store. Otherwise | would have been -- I.would have known
about it.

Q Okay. But you were in front of the Ross store?

A | was in front of the Ross store; that's correct.

Q When you saw this happen?

A Yes.

MS. JONES: Pass the witness.

THE COURT: Redirect?

MR. ROSE: Very briefly, Your Honor.

REDIRECT EXAMINATION BY MR. ROSE
BY MR. ROSE:

Q Errol, do you remember when we were looking at this map, State's

Exhibit 1 | believe it is -- State's Exhibit 1, we were looking at the academy and you

were kind of pointing out where it was that you were located?
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Q

Uh-huh.
Is that a yes?
At the beginning or at the end?

Do you remember looking at this map and this general area that we're

looking at now?

A
Q
A
Q

Right.
Okay.
Okay.

And earlier do you remember circling where you say the Defendant

was, this location here, which has that little mark of CC's right over top of it?

A
school?
Q
A
Q

This area right there? [ think that's -- isn't that the front door of the

Okay.
Yeah.

So to the best of your recollection, maybe this map doesn't look familiar

to you, but the -- what you remember is that it was a school that he was in front of?

A
Q
A
Q

That's correct.
Okay.
Yeah.

So, if there was something else on this map that showed where the

school itself was that would be where you remember this taking place?

A

That's correct.

MR. ROSE: Okay. No further questions, Your Honor.
THE COURT: Anything else?
MS. JONES: Court's indulgence.
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And just a little clarification, Your Honor.
THE COURT: Okay.
RECROSS-EXAMINATION BY MS. JONES
BY MS. JONES:
Q Mr. Appel, | asked you a little bit about what you did and you told me

you were a HUD inspector and that you took -- you wrote a lot of reports and that's

correct?

A That's borrect.

Q And you have to write accurate reports?

A Of course.

Q And you mentioned that you had actually spoke to Metro on
March 30th; is that correct?

A For the recording, that's correct.

Q And you actually wrote a voluntary statement for Metro that day;
correct?

MR. ROSE: Your Honor, | would object as to outside of the scope of the
redirect.

THE COURT: All right. It is outside the scope of recross, but I'm going to let
you go. Go.

MS. JONES: Thank you, Your Honor.
BY MS. JONES:

Q I'm sorry, did you understand the question, Mr. Appel?

A Would you repeat it, please.

Q Yes, sir.

Again, you mentioned that you wrote reports and they were accurate
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