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Claim of Lost Income, Including the 
August 28 Expert Report of Larry 
Stokes 

01/22/18 12 2794–2814 

53 Defendant’s Reply in Support of 
Motion in Limine No. 7 to Exclude 
Any Claims that the Subject Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/22/18 12 2778–2787 

71 Defendant’s Trial Brief in Support of 
Level Playing Field 

02/20/18 19 
20 

4748–4750 
4751–4808 

5 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Answer to Plaintiffs’ 
Amended Complaint 

06/28/17 1 81–97 

56 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Joinder to Plaintiffs’ 
Motion for Determination of Good 
Faith Settlement with Michelangelo 
Leasing Inc. dba Ryan’s Express and 
Edward Hubbard 

01/22/18 12 2815–2817 

33 Defendants’ Motion in Limine No. 13 
to Exclude Plaintiffs’ Expert Witness 

12/07/17 8 1802–1816 
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Robert Cunitz, Ph.d., or in the 
Alternative, to Limit His Testimony 

36 Defendants’ Motion in Limine No. 17 
to Exclude Claim of Lost Income, 
Including the August 28 Expert 
Report of Larry Stokes 

12/08/17 9 2106–2128 

54 Defendants’ Reply in Support of 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D., or in the Alternative to 
Limit His Testimony 

01/22/18 12 2788–2793 

6 Demand for Jury Trial 06/28/17 1 98–100 
147 Exhibits G–L and O to: Appendix of 

Exhibits to: Motor Coach Industries, 
Inc.’s Motion for a Limited New Trial 
(FILED UNDER SEAL) 

05/08/18 51 
52 

12705–12739 
12740–12754 

142 Findings of Fact and Conclusions of 
Law and Order on Motion for 
Determination of Good Faith 
Settlement (FILED UNDER SEAL) 

03/14/18 
 

51 12490–12494 

75 Findings of Fact, Conclusions of Law, 
and Order 

02/22/18 22 5315–5320 

108 Jury Instructions 03/23/18 41 
42 

10242–10250 
10251–10297 

110 Jury Instructions Reviewed with the 
Court on March 21, 2018 

03/30/18 42 10303–10364 

64 Jury Trial Transcript  02/12/18 15 
16 

3537–3750 
3751–3817 

85 Jury Trial Transcript 03/06/18 28 
29 

6883–7000 
7001–7044 

87 Jury Trial Transcript 03/08/18 30 7266–7423 
92 Jury Trial Transcript 03/13/18 33 8026–8170 
93 Jury Trial Transcript 03/14/18 33 

34 
8171–8250 
8251–8427 

94 Jury Trial Transcript 03/15/18 34 
35 

8428–8500 
8501–8636 

95 Jury Trial Transcript 03/16/18 35 8637–8750 
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36 8751–8822 
98 Jury Trial Transcript 03/19/18 36 

37 
8842–9000 
9001–9075 

35 Motion for Determination of Good 
Faith Settlement Transcript 

12/07/17 9 2101–2105 

22 Motion for Summary Judgment on 
Foreseeability of Bus Interaction with 
Pedestrians or Bicyclists (Including 
Sudden Bicycle Movement) 

10/27/17 3 589–597 

26 Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 642–664 

117 Motion to Retax Costs 04/30/18 47 
48 

11743–11750 
11751–11760 

58 Motions in Limine Transcript 01/29/18 12 
13 

2998–3000 
3001–3212 

61 Motor Coach Industries, Inc.’s Answer 
to Second Amended Complaint 

02/06/18 14 3474–3491 

90 Motor Coach Industries, Inc.’s Brief in 
Support of Oral Motion for Judgment 
as a Matter of Law (NRCP 50(a)) 

03/12/18 32 
33 

7994–8000 
8001–8017 

146 Motor Coach Industries, Inc.’s Motion 
for a Limited New Trial (FILED 
UNDER SEAL) 

05/07/18 51 12673–12704 

30 Motor Coach Industries, Inc.’s Motion 
for Summary Judgment on All Claims 
Alleging a Product Defect 

12/04/17 6 
7 

1491–1500 
1501–1571 

145 Motor Coach Industries, Inc.’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceed Paid by Other 
Defendants (FILED UNDER SEAL) 

05/07/18 51 12647–12672 

96 Motor Coach Industries, Inc.’s 
Opposition to Plaintiff’s Trial Brief 
Regarding Admissibility of Taxation 
Issues and Gross Versus Net Loss 
Income 

03/18/18 36 8823–8838 

52 Motor Coach Industries, Inc.’s Pre-
Trial Disclosure Pursuant to NRCP 
16.1(a)(3) 

01/19/18 12 2753–2777 
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120 Motor Coach Industries, Inc.’s 
Renewed Motion for Judgment as a 
Matter of Law Regarding Failure to 
Warn Claim 

05/07/18 48 
49 

11963–12000 
12001–12012 

47 Motor Coach Industries, Inc.’s Reply 
in Support of Its Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/17/18 11 2705–2719 

149 Motor Coach Industries, Inc.’s Reply 
in Support of Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

07/02/18 52 12865–12916 

129 Motor Coach Industries, Inc.’s Reply 
in Support of Renewed Motion for 
Judgment as a Matter of Law 
Regarding Failure to Warn Claim 

06/29/18 50 12282–12309 

70 Motor Coach Industries, Inc.’s 
Response to “Bench Brief on 
Contributory Negligence” 

02/16/18 19 4728–4747 

131 Motor Coach Industries, Inc.’s 
Response to “Plaintiffs’ Supplemental 
Opposition to MCI’s Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid to Other Defendants” 

09/24/18 50 12322–12332 

124 Notice of Appeal 05/18/18 49 12086–12097 
139 Notice of Appeal 04/24/19 50 12412–12461 
138 Notice of Entry of “Findings of Fact 

and Conclusions of Law on 
Defendant’s Motion to Retax” 

04/24/19 50 12396–12411 

136 Notice of Entry of Combined Order (1) 
Denying Motion for Judgment as a 
Matter of Law and (2) Denying Motion 
for Limited New Trial 

02/01/19 50 12373–12384 

141 Notice of Entry of Court’s Order 
Denying Defendant’s Motion to Alter 
or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 

05/03/19 50 12480–12489 
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Defendants Filed Under Seal on 
March 26, 2019 

40 Notice of Entry of Findings of Fact 
Conclusions of Law and Order on 
Motion for Determination of Good 
Faith Settlement 

01/08/18 11 2581–2590 

137 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order on 
Motion for Good Faith Settlement 

02/01/19 50 12385–12395 

111 Notice of Entry of Judgment 04/18/18 42 10365–10371 
12 Notice of Entry of Order 07/11/17 1 158–165 
16 Notice of Entry of Order 08/23/17 1 223–227 
63 Notice of Entry of Order 02/09/18 15 3511–3536 
97 Notice of Entry of Order 03/19/18 36 8839–8841 
15 Notice of Entry of Order (CMO) 08/18/17 1 214–222 
4 Notice of Entry of Order Denying 

Without Prejudice Plaintiffs’ Ex Parte 
Motion for Order Requiring Bus 
Company and Bus Driver to Preserve 
an Immediately Turn Over Relevant 
Electronic Monitoring Information 
from Bus and Driver Cell Phone 

06/22/17 1 77–80 

13 Notice of Entry of Order Granting 
Plaintiffs’ Motion for Preferential Trial 
Setting 

07/20/17 1 166–171 

133 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Defendant SevenPlus 
Bicycles, Inc. Only 

10/17/18 50 12361–12365 

134 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Bell Sports, Inc. Only 

10/17/18 50 12366–12370 

143 Objection to Special Master Order 
Staying Post-Trial Discovery Including 
May 2, 2018 Deposition of the 
Custodian of Records of the Board of 
Regents NSHE and, Alternatively, 
Motion for Limited Post-Trial 

05/03/18 51 12495–12602 
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Discovery on Order Shortening Time 
(FILED UNDER SEAL) 

39 Opposition to “Motion for Summary 
Judgment on Foreseeability of Bus 
Interaction with Pedestrians of 
Bicyclists (Including Sudden Bicycle 
Movement)” 

12/27/17 11 2524–2580 

123 Opposition to Defendant’s Motion to 
Retax Costs 

05/14/18 49 12039–12085 

118 Opposition to Motion for Limited Post-
Trial Discovery 

05/03/18 48 11761–11769 

151 Order (FILED UNDER SEAL) 03/26/19 52 12931–12937 
135 Order Granting Motion to Dismiss 

Wrongful Death Claim 
01/31/19 50 12371–12372 

25 Order Regarding “Plaintiffs’ Motion to 
Amend Complaint to Substitute 
Parties” and “Countermotion to Set a 
Reasonable Trial Date Upon Changed 
Circumstance that Nullifies the 
Reason for Preferential Trial Setting” 

11/17/17 3 638–641 

45 Plaintiffs’ Addendum to Reply to 
Opposition to Motion for Summary 
Judgment on Forseeability of Bus 
Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/17/18 11 2654–2663 

49 Plaintiffs’ Joinder to Defendant Bell 
Sports, Inc.’s Motion for 
Determination of Good Faith 
Settlement on Order Shortening Time 

01/18/18 11 2735–2737 

41 Plaintiffs’ Joint Opposition to 
Defendant’s Motion in Limine No. 3 to 
Preclude Plaintiffs from Making 
Reference to a “Bullet Train” and to 
Defendant’s Motion in Limine No. 7 to 
Exclude Any Claims That the Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/08/18 11 2591–2611 



21 

 

37 Plaintiffs’ Joint Opposition to MCI 
Motion for Summary Judgment on All 
Claims Alleging a Product Defect and 
to MCI Motion for Summary 
Judgment on Punitive Damages 

12/21/17 9 2129–2175 

50 Plaintiffs’ Motion for Determination of 
Good Faith Settlement with 
Defendants Michelangelo Leasing Inc. 
d/b/a Ryan’s Express and Edward 
Hubbard Only on Order Shortening 
Time 

01/18/18 11 2738–2747 

42 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D. or in the Alternative to 
Limit His Testimony 

01/08/18 11 2612–2629 

43 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 17 to Exclude 
Claim of Lost Income, Including the 
August 28 Expert Report of Larry 
Stokes 

01/08/18 11 2630–2637 

126 Plaintiffs’ Opposition to MCI’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 
Defendants  

06/06/18 49 12104–12112 

130 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 

09/18/18 50 12310–12321 

150 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

09/18/18 52 12917–12930 

122 Plaintiffs’ Supplemental Verified 
Memorandum of Costs and 
Disbursements Pursuant to NRS 
18.005, 18.020, and 18.110 

05/09/18 49 12019–12038 
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91 Plaintiffs’ Trial Brief Regarding 
Admissibility of Taxation Issues and 
Gross Versus Net Loss Income 

03/12/18 33 8018–8025 

113 Plaintiffs’ Verified Memorandum of 
Costs and Disbursements Pursuant to 
NRS 18.005, 18.020, and 18.110 

04/24/18 42 10375–10381 

105 Proposed Jury Instructions Not Given 03/23/18 41 10207–10235 
109 Proposed Jury Verdict Form Not Used 

at Trial 
03/26/18 42 10298–10302 

57 Recorder’s Transcript of Hearing on 
Defendant’s Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/23/18 12 2818–2997 

148 Reply in Support of Motion for a 
Limited New Trial (FILED UNDER 
SEAL) 

07/02/18 52 12755–12864 

128 Reply on Motion to Retax Costs 06/29/18 50 12269–12281 
44 Reply to Opposition to Motion for 

Summary Judgment on Foreseeability 
of Bus Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/16/18 11 2638–2653 

46 Reply to Plaintiffs’ Opposition to 
Motion for Summary Judgment on 
Punitive Damages 

01/17/18 11 2664–2704 

3 Reporter’s Transcript of Motion for 
Temporary Restraining Order 

06/15/17 1 34–76 

144 Reporter’s Transcript of Proceedings 
(FILED UNDER SEAL) 

05/04/18 51 12603–12646 

14 Reporter’s Transcription of Motion for 
Preferential Trial Setting  

07/20/17 1 172–213 

18 Reporter’s Transcription of Motion of 
Status Check and Motion for 
Reconsideration with Joinder  

09/21/17 1 
2 

237–250 
251–312 

65 Reporter’s Transcription of 
Proceedings 

02/13/18 16 
17 

3818–4000 
4001–4037 

66 Reporter’s Transcription of 
Proceedings 

02/14/18 17 
18 

4038–4250 
4251–4308 
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68 Reporter’s Transcription of 
Proceedings 

02/15/18 18 4315–4500 

69 Reporter’s Transcription of 
Proceedings 

02/16/18 19 4501–4727 

72 Reporter’s Transcription of 
Proceedings 

02/20/18 20 
21 

4809–5000 
5001–5039 

73 Reporter’s Transcription of 
Proceedings 

02/21/18 21 5040–5159 

74 Reporter’s Transcription of 
Proceedings 

02/22/18 21 
22 

5160–5250 
5251–5314 

77 Reporter’s Transcription of 
Proceedings 

02/23/18 22 
23 

5328–5500 
5501–5580 

78 Reporter’s Transcription of 
Proceedings 

02/26/18 23 
24 

5581–5750 
5751–5834  

79 Reporter’s Transcription of 
Proceedings 

02/27/18 24 
25 

5835–6000 
6001–6006 

80 Reporter’s Transcription of 
Proceedings 

02/28/18 25 6007–6194 

81 Reporter’s Transcription of 
Proceedings 

03/01/18 25 
26 

6195–6250 
6251–6448 

82 Reporter’s Transcription of 
Proceedings 

03/02/18 26 
27 

6449–6500 
6501–6623 

83 Reporter’s Transcription of 
Proceedings 

03/05/18 27 
28 

6624–6750 
6751–6878 

86 Reporter’s Transcription of 
Proceedings 

03/07/18 29 
30 

7045–7250 
7251–7265 

88 Reporter’s Transcription of 
Proceedings 

03/09/18 30 
31 

7424–7500 
7501–7728 

89 Reporter’s Transcription of 
Proceedings 

03/12/18 31 
32 

7729–7750 
7751–7993 

99 Reporter’s Transcription of 
Proceedings 

03/20/18 37 
38 

9076–9250 
9251–9297 

100 Reporter’s Transcription of 
Proceedings 

03/21/18 38 
39 

9298–9500 
9501–9716 

101 Reporter’s Transcription of 
Proceedings 

03/21/18 39 
40 

9717–9750 
9751–9799 
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102 Reporter’s Transcription of 
Proceedings 

03/21/18 40 9800–9880 

103 Reporter’s Transcription of 
Proceedings 

03/22/18 40 
41 

9881–10000 
10001–10195 

104 Reporter’s Transcription of 
Proceedings 

03/23/18 41 10196–10206 

24 Second Amended Complaint and 
Demand for Jury Trial 

11/17/17 3 619–637 

107 Special Jury Verdict 03/23/18 41 10237–10241 
112 Special Master Order Staying Post-

Trial Discovery Including May 2, 2018 
Deposition of the Custodian of Records 
of the Board of Regents NSHE 

04/24/18 42 10372–10374 

62 Status Check Transcript 02/09/18 14 
15 

3492–3500 
3501–3510 

17 Stipulated Protective Order 08/24/17 1 228–236 
121 Supplement to Motor Coach 

Industries, Inc.’s Motion for a Limited 
New Trial 

05/08/18 49 12013–12018 

60 Supplemental Findings of Fact, 
Conclusions of Law, and Order 

02/05/18 14 3470–3473 

132 Transcript 09/25/18 50 12333–12360 
23 Transcript of Proceedings 11/02/17 3 598–618 
27 Volume 1: Appendix of Exhibits to 

Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 
4 

665–750 
751–989 

28 Volume 2: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 4 
5 

990–1000 
1001–1225 

29 Volume 3: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 5 
6 

1226–1250 
1251–1490 
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October 6th; defendants' disclosure of all experts, 

October 13th.   

So our rebuttal experts and our initial 

experts are due one week after we get the expert 

reports setting forth the theories of product liability 

against our client.  In 16 years, I've never seen a 

scheduling order in this jurisdiction where the 

defendants had one week to prepare expert reports after 

the theories against them were disclosed.   

At the last hearing plaintiffs argued that 

Motor Coach Industries, they've had two other cases 

against them alleging product liability due to blind 

spots and that we should already be prepared to simply 

regurgitate those reports.  I argued at the time that 

those, to my understanding, were blind spots to the 

front and to the left of the bus, and this was an 

alleged blind spot to the side and to the rear, the 

right side, and that it was a different issue.   

Well, since that time, it's become clear that 

the blind spot, although it's still proceeding as one 

of the theories of liability, has been overtaken by a 

different theory, a brand-new theory.  And as far as I 

know, there's never been a case alleging this theory 

against the bus manufacturer.  There's a device called 

an S-1 Gard, which is placed in front of the rear 
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double wheels of a bus and is designed to knock someone 

out of the way of the bus so that they're not run over 

by the rear wheels if they fall under the bus.   

As far as we know, there's never been any 

studies of the effect of S-1 Gard if it hits someone 

lying on the ground at 35 miles an hour.  And 

complicating that, what happens if that happens with a 

bicycle helmet on their head?  This is a very complex 

issue both as to liability and causation.  It's brand 

new.  And one week certainly does not give us adequate 

time to prepare a defense to this new and unique theory 

being advanced by the plaintiffs. 

The proposal to have Special Master Hale

consider and issue a reasonable schedule without the

constraint of the trial date seems to me to be very

reasonable and would allow Special Master Hale to set

the most expeditious schedule which would provide

substantial justice and a reasonable opportunity to

prepare a case.

The second issue which I would like to get

into this morning is whether there is evidence meeting

the requirement of the statute that is evidence which

raises a substantial medical doubt that the party will

survive more than six months.

In the original motion in which the
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plaintiffs were required to meet this burden of proof,

they submitted a letter from Dr. Anthony Nguyen dated

May 30, 2017, which simply set forth the fact that

Dr. Katayoun Barin or Katie Barin is a patient

diagnosed with stage IV metastatic adenocarcinoma of

the colon.  It rendered no opinion as to her life

expectancy and no opinion as to the likelihood that she

would survive for more than six months.  We opposed the

motion on that grounds, that it simply did not meet

their burden of proof.  And in their reply brief for

the first time five days before the hearing the

submitted new evidence which was in the form of a

conclusory declaration from Dr. Nguyen that there was a

substantial medical doubt that she would survive for

more than six months, but there was no foundation for

that opinion.  There was no life expectancy given with

that opinion.  There were no statistics on survival

rates that were provided.

And we've pointed out that if you read their 

original motion carefully, they never argue that 

Dr. Katie Barin is unlikely to survive for six months.  

What they argue is everyone knows the survival rates 

for people with this type of disease.  So they're 

relying only on survival rates which were not before 

the Court for the Court to take judicial notice of.  
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That flaw remains in their papers.  They have not met 

the burden.  Simply having a doctor say that there's 

substantial medical doubt without any evidence or 

foundation to explain or support that opinion is 

inadmissible ipse dixit.  Simply because he says so, 

that's what they want the Court to believe.  It does 

not satisfy their burden. 

We obtained medical authorization.  We asked

for medical records.  Over a month after the Court

issued its decision expediting the trial and the Friday

before the Labor Day Weekend we did get those medical

records, and we provided them to a life expectancy

expert who has examined them.  And I don't know if the

Court saw the supplemental briefing that we filed

yesterday.  And I have another copy here for the Court

if --

THE COURT:  I did not see that.  I've read

everything else, but I did not see that.

MR. ROBERTS:  May I approach, Your Honor?

THE COURT:  Yes.

MR. ROBERTS:  And I apologize for the late

filing.  We were trying to get it done.  Last week the

plaintiffs and Michelangelo and Motor Coach Industries

all stipulated to continue this hearing to the 28th,

and we thought we had more time to get that done.  Bell
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Sports opposed that, and because of the status check

that was also scheduled for today, they did have

standing to oppose.  So we had to scramble to get that

in earlier than we thought we would have to get it in.

But what we have now are statistics before 

the Court for the very first time as far as what are 

the actual survival rates of a person with the illness 

that Dr. Barin has.  Based on which database you use, 

someone with just metastatic stage IV cancer, the 

survival rate at six months would be 84 percent for a 

woman between the age 40 and 60, and Dr. Barin falls in 

that category.   

If you tunnel down even further, if you look 

at just the subset of stage IV metastatic colon cancer 

that is metastasized to more than one distant organ 

system, that rate falls but it only falls to about 

79 percent, I believe.  So what we have is a very small 

chance that Dr. Barin would not be alive in six months.  

Somewhere around 16 percent, 20 percent at most.  And 

that's not a more likely than not situation that she 

would not survive, and I don't believe that it meets 

the substantial medical doubt.   

If you think about in a construction case, 

what is substantial completion?  Substantial completion 

means you're almost done.  Substantial means more than 
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just a chance, and I don't believe that this 

constitutes the clear and convincing evidence that she 

will not survive for six months that was recited in the 

order granting the preferential trial setting. 

I believe it's also relevant to look at what

is her more than likely life expectancy.  So from

August 7, 2017, the last day of the records we

received, she had survived for eight months from

initial diagnosis.  So if you look at the subset of

patients who had survived for eight months from initial

diagnosis, her life expectancy, given that the cancer

is metastasized to more than one distant organ system,

is 1.7 years which means that more likely than not

Dr. Barin will survive until April of 2019.

What do the plaintiffs say in their original 

legal argument supporting their preferential trial 

setting?  As Nevada has long recognized, plaintiffs 

with potentially terminal illnesses are entitled to a 

trial on their claims within their expected lifetimes.  

That is how they've interpreted the statute.  Those are 

their words from their motion.  Her expected lifetime 

is April of 2019.  That expected lifetime simply cannot 

justify forcing these defendants to trial in 2017 with 

an inadequate time to prepare their defense.  And 

although we've asked for a year of discovery -- and I 
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know none of the other defendants are joining me in 

this -- we would propose a compromise to the Court this 

morning.  Instead of a year of discovery, motion 

practice, and a trial setting some time in the -- 

shorter than the normal course but still closer to her 

expected lifetime, we would suggest setting a trial 

setting within six months of today, well within her 

expected lifetime in a period of time where she's 

highly likely to have survived and a time which, 

although still pressing and compressing deadlines, we 

believe that Special Master Hale would be able to come 

up with a new schedule within that time period that did 

not deny the defendants substantial justice.   

Thank you, Your Honor. 

THE COURT:  Thank you.

MR. KEMP:  Your Honor, let's start with

Mr. Roberts' argument which I'm shocked that he's

making today because he --

MS. COURT RECORDER:  Court's indulgence.  I'm

sorry, Your Honor.

THE COURT:  Okay.  I need to inform you of

this.  I know this courtroom has seen many trials, but

we've had IT out here numerous times and our mics are

not very strong.  So sometimes I'm asked to speak up.

We're in trial right now, and the witnesses can't be
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heard.  So I'm not --

MR. KEMP:  Can you hear me?

THE COURT:  -- trying to be difficult.  I

just want to make sure that it's picked up.  It's not

picking up?

MS. COURT RECORDER:  Now I am, Your Honor.

MR. KEMP:  Let me start over again, Your

Honor.  

THE COURT:  Yes, please. 

MR. KEMP:  Will Kemp on behalf of plaintiffs.

THE COURT:  Just I want all plaintiffs to

keep that in mind -- or all plaintiffs, defendants,

parties.  This is going -- doing a trial has been

very -- remind each witness and each person

testifying --

MR. KEMP:  Your Honor, as I started -- 

THE COURT:  Okay.  Thank you.  

MR. KEMP:  -- I'm very surprised that

Mr. Roberts dumped this letter on me at 3:33 yesterday,

and the reason I'm surprised is he conceded on the

record in front of Judge Jones that we met the

requirements of the statute.  He argued to Judge Jones

that there was just too much to do and they couldn't

get it done under the -- and made it some big due

process argument, but he conceded on that record the
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point he spent 15 minutes arguing that we met the

requirements of the statute.  And given that he dumped

it on me at 3:33 last night, I think I should be

allowed at least a brief period of time to get that

transcript printed up and provided to the Court to show

you how he's flip-flopped his position.  

In any event, it's pretty clear that we do 

meet the requirements of the statute.  When we filed 

the initial motion, we had a letter from Dr. -- I 

pronounce his name Nguyen.  It's N-g-u-w-e-n [sic].  So 

that's who I'm referring to, Dr. Nguyen.  We had a 

letter from Dr. Nguyen.  All the defendants complained, 

oh, the letter's not sufficient, you have to have an 

affidavit.  So we supplemented with an affidavit in the 

reply.  That affidavit says pretty, pretty clearly -- 

and this was before the cancer further metastasized.  

This was back on April -- excuse me, August 17th, I 

believe.  This is before the cancer further 

metastasized, and he said in that particular affidavit 

that the plaintiff in this case, Mrs. Barin, Dr. Barin, 

has six months to live.  I mean, it's -- like, no one 

knows for sure, Your Honor.  I'm not a mind reader.  

Mr. Roberts isn't a mind reader.  I can't tell you that 

she's going to live six months and a day.  I can't tell 

you she's going to live three months and a day.  None 
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of the doctors can tell you that.  But he clearly met 

the requirements of the statute.  So that's where we 

were.   

So at the hearing in front of Judge Jones, 

the argument didn't have anything to do with 

Dr. Barin's condition.  And by the way, I point out 

that after we filed that letter, they had two months to 

go to depose Dr. Nguyen.  They don't want to do that 

because they don't want to know her true condition.  

They want to run and waive these statistics in front of 

the Court, which I'll get into in a minute.   

So they have not deposed Dr. Nguyen.  I've 

offered to make Dr. Nguyen available to Mr. Roberts.  

He doesn't want to hear what Dr. Nguyen, the treating 

cancer doctor, has to say.  He hasn't yet seen 

Dr. Barin, which he'll see tomorrow.  And I told him 

last week, I said, "Go and look at the woman yourself.  

Tell me with a straight face that you think you can 

make an argument that she's going to live a year and a 

half."  Okay?   

In any event, Your Honor, I don't even think 

that should be an issue here because that wasn't part 

of the initial motion for reconsideration.  When 

Michelangelo filed this six-page motion for 

reconsideration, there is not one single word about the 
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medical condition, about whether we made -- met our 

burden of proof on the medical condition, about whether 

there's a substantial likelihood that she's going to 

live.  This all got added back in at 3:33 last night.  

Okay?  And my point is you cannot -- they're 

sandbagging us on this issue, Your Honor.   

If Mr. Roberts wants to take Dr. Nguyen's 

deposition and Dr. Nguyen, you know -- and, really, I 

pray he says this -- says, "Oh, she's going to live for 

five years.  We just found a miracle drug and we're 

giving it to her and she's going to live for five 

years," and then comes back to the Court, that's fine 

with me.  But that is not appropriate to file a letter 

with the reply raising a brand-new issue that was not 

raised in the motion for reconsideration. 

So I don't even think it should be heard.  I

don't contest his right to file another motion raising

that point, but it shouldn't be heard at the present

time.

And in any event, if it is heard, we filed an 

affidavit of Dr. Nguyen.  If you take a look back at 

their oppositions to the original motion, they go on 

and on about how the first letter that we filed is 

incompetent evidence, can't be considered by the Court, 

is blatant hearsay.  And so what did they do?  They 
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filed the exact same letter and Mr. Roberts waives it 

around like it's a gospel.  Okay?   

The letter they filed yesterday from the 

so-called doctor, this is a doctor of statistics.  He's 

not a medical doctor.  He's a doctor of statistics.  He 

hasn't even examined the patient.  So all he has done 

is plugged in what he thinks is the patient's medical 

condition from the medical records, entered some 

statistics that he doesn't attach even to the letter.  

So, you know, talk about incompetence, Your Honor.   

But in any event, like I said, not only is he 

incompetent, that's not an issue before the Court. 

Now let's go to the Bell Sports argument.  In

the brief they filed, they make two arguments that

aren't made today but let me address them both.  They

say, oh, Mr. Kemp was sitting on records for seven

days.  Okay?  And they take that statement -- they make

that up from a fax that was sent on 8/10 in our

production of records on 8/16.  Well, the fax sent on

8/10 is the Coroner's fax.  That's not the day we got

the records.  We got the records on 8/15, and we gave

them to them the very next day.  So they have misread

that.  And if anything's in order, it's an apology.

But be that as it may, seven-day delay on records?

Even if that happened, that's a reason to continue a
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trial date?  I don't think so, Your Honor.

The second point they say is, oh, Judge, we

have to continue the trial date because Mr. Kemp didn't

give us the gardener's address before the deposition.

In the very next line they say, quote, "He had moved so

recently that he did not even know his new address."

So I am supposed to give them the address, and at the

same time they concede that the gardener didn't even

know his new address at the time of the deposition.  I

think that's inappropriate.

They also make some sort of argument in there 

that we gave them a partial name, not the full Spanish 

surname.  Your Honor, I gave them the name I had, and 

that is the name he's identified by.  And if they can't 

send an investigator out to Red Rock and say, well, 

where is the gardener that usually gardens this area?  

His name is Luis Scukaro (phonetic), well, shame on 

them, Your Honor.  That's not my fault.   

When we were in front of Judge Jones, they 

started out telling Judge Jones, Judge, it is 

impossible, impossible, for Mr. Kemp to get the fact 

discovery done.  There's several witnesses we don't 

know where they are.  You know, there's lots of 

paramedics.  It's just impossible.  That's going to 

take six months to nine months.  All right?  Here we 
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are 35 days later, and I have done all those 

depositions.  All 24, counting the two tomorrow, are 

going to be done.  We have done all seven fact 

witnesses.  All seven fact witnesses including the bus 

driver to the accident.  And we have done all the 

paramedics.  We have done all the first responders we 

can find.  We have done the Coroner and the Coroner 

investigator.  You know, basically there's no fact 

witness left that I can depose now because I've deposed 

them all.  So the ones we have left are primarily 

moving into the products case because basically the bus 

case is done.  I don't plan on taking any more bus 

witnesses.  So we have products witnesses left. 

Now, Mr. Roberts says, oh, Judge, we never

get seven days to file our expert reports in this

jurisdiction.  Well, he's right.  He's right about

that.  Usually they have to file them simultaneously.

The plaintiff and the defendants file their expert

reports at the same time.  We did that in the propofol

cases.  We did that in the HMO cases.  I just got done

doing it in the Actos cases.  So usually they don't

even get a week.  So he's complaining about getting the

extra week to file expert reports.

What he's not telling the Court is that we 

have filed interrogatory answers that set forth the 
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four theories of liability against his company.  One 

the aerodynamic design; two, the right side blind spot; 

three, the S-1 Gard; and four, the proximity sensors.  

That's what we've been doing discovery on.   

I have already taken the deposition of one of 

his engineers in Canada, a New Flyer employee, that 

wrote a letter saying the S-1 Gard is a fantastic 

safety device and can be used on buses.  That's what he 

says at the lab.  Your Honor, I'm paraphrasing a little 

bit.  But he knows the liability theory.  I've already 

deposed his engineer on it.   

And on Tuesday we are deposing the inventor 

of the S-1 Gard.  So for Mr. Roberts to say, oh, Judge, 

I can't prepare an S-1 Gard case, is just ridiculous. 

With regards to the blind spot and the

proximity sensor case, proximity sensors are not a

difficult thing, Your Honor.  I've got one on my car.

When a car comes up or a bike comes up next to me,

there's a red light that flashes in my mirror.  Okay?

I have one.  A lot of people have them.  People know

what proximity sensors are, and the bus company knows

what proximity sensors are.  We have already given to

Mr. Roberts e-mails we have culled from their discovery

where they had meetings with both Bendix and a place

called Wac Pro (phonetic) to make the proximity
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sensors.  These two companies offered proximity sensors

to MCI, the bus company, and they said, no, we don't

want them.  Okay?  And I've asked him for the

depositions of the people that were involved in those

meetings.  

The proximity sensor case is a very simple 

case, Your Honor.  There's no reason it can't be 

prepared. 

With regards to Bell, okay, you know, for

Mr. Stoberski to stand up and pretend there's some big

discovery problem here I think is totally

inappropriate.  Because in front of Special Master

Hale, do you know how many motions to compel have been

filed the plaintiffs and the defendants in this case so

far, Your Honor?  None.  He has not filed a motion to

compel.  He hasn't.  Nobody's complained at all about

the disclosures made by the plaintiffs until we get to

court on the motion for preferential trial setting.

Then we hear all these complaints.  But they'll tell

Special Master Hale, oh, Mr. Kemp's not giving me this,

that or the other thing.  Not one single motion to

compel has been filed to date, and I think that's

because the parties work well together.

Mr. Stoberski did complain about our 

interrogatory answers to me.  We sat down, we had a 
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meet and confer, and I told him we're going to provide 

a supplement.  I can't remember when we told him we'd 

get them to him, but we will get them to him.  We have 

not -- we're deposing the first Bell person tomorrow.   

But the bottom line is here we've taken 24 

depositions, we've had no significant problems with 

Judge -- that have been addressed to Special Master 

Hale, and now all of the sudden discovery is a huge, 

big problem.  Now they say, well, Judge, we can't do 

Mr. Kemp's experts because, you know, we just won't 

have time.  What they're forgetting to tell you is I 

already filed the economist report three weeks ago, and 

I noticed his deposition because he was going to go on 

vacation for three weeks.  And, true, he's going to be 

back for the regular expert period, but I thought, an 

economist, let's just knock it out.  Okay?  They refuse 

to take his deposition.  They don't want to take the 

expert depositions, and the reason they don't want to 

take the depositions is so they can stand up here in 

court and say delay, delay, delay.   

So not only did I offer them the deposition, 

I noticed it and they wrote me a letter saying we 

refuse to take it even though I've already filed the 

report.  And the report's pretty straightforward, Your 

Honor.  It's a wage loss claim.  The doctor died.  So 
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they took his projected earnings and they discounted it 

back down.  You know, most of the time I don't even 

take economist depositions, but it's not a hard 

deposition to take.  The real reason they didn't want 

to take it is they wanted to stand in front of the 

Court and say, oh, Judge, we haven't done expert 

depositions yet. 

The expert depositions schedule is staggered

also.  I have to disclose my damages experts first

before they do.  So not only have I filed the report

through this expert, my other damages experts, I will

probably file the report early as well, and I will

offer the deposition early as well.

So here we have people saying things are 

impossible.  The same people that said to Judge Jones 

it's impossible to do fact discovery are now saying 

it's possible to do expert discovery.  Judge, it's not 

impossible if you want to do it.  I think we've already 

proven that with the fact discovery.   

My suggestion to Judge Jones -- and that's 

why we're having the status check today -- is that we 

allow Special Master Hale to proceed on the case.  If 

they have a real complaint rather than one they make up 

to come to a preferential trial hearing, if they have a 

real complaint, take it to Special Master Hale and 
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let's get it resolved.  There hasn't been any appeals 

to you from Special Master Hale's rulings, if you 

notice.  Not one single one.   

And to be honest, the biggest argument we got 

into with Special Master Hale during the entire case 

was who got to go first at the bus driver's deposition.  

That is the biggest argument we've gotten into in the 

whole case. 

THE COURT:  I'm sorry.  What was what?

MR. KEMP:  Who got to go first.  Whether I

got to go first or Mr. Roberts got to go first.  So

Mr. Roberts wins and they say he gets to go first, and

he doesn't even come.  He sends someone else, which is

commentary for another day.  

But in any event, Your Honor, there have been 

no significant problems with discovery.  We've 

completed, as I've said already, as of tomorrow we will 

have done 24 of the fact witness depositions, including 

Dr. Barin, and I think we're on track.  I'm on track to 

do my experts.  And, remember, I have the burden of 

proof.  Okay?  I have the burden of proof. 

Last point I want to make is counsel for the

bus company stands up and says, Judge, we need to

depose Metro so Metro can tell us what the NRS statute

on lane changes means.  Well, Metro is not here to
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interpret statutes, Your Honor.  It's an NRS statute,

and the statute says that if a bus is passing a

bicyclist and there's two lanes of travel and a bike

lane and the bus can do so, it has to move over to the

far left lane.  I have gotten every one of the seven

fact witnesses to say that the bus driver violated that

statute in this case, including the bus driver.

Yesterday the bus driver said he violated that statute,

and the reason he had to admit that is because we have

a videotape of the cars before and after the bus from

Red Rock.  So clearly there's no cars before the bus,

there's no cars after the bus.  He had a wide open lane

he could have moved into and avoided the whole

accident, and he admitted that yesterday.

Mr. Christiansen got him to admit that the accident

wouldn't have happened if he hadn't violated the

statute.

So now, now, we have a statute that the 

defendant admits they violated so now counsel says, oh, 

Judge, don't know what the statute means, it's a lane 

change, don't know what it means, I have to depose 

Metro so Metro can tell me what a statute means.  Your 

Honor, that's not Metro's place.  That's the Court's 

place.  The Court can read Nevada Revised Statutes.  

The Court can enter an appropriate jury instruction 
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based on that statute, and the jury can decide whether 

the statute's violated or not.  Given the fact that the 

driver himself admitted he violated the statute, I 

don't think we have much of an issue here, and I intend 

on filing a motion for summary judgment assuming the 

bus company's around long enough to see that motion. 

Last point I'd like to make is the same point

I made in front of Judge Jones.  Here we are 60 days

before trial, Your Honor.  When we stood in front of

Judge Jones we had five defendants.  Now we have four.

Okay?  The reason is one of them settled out, and I

would be surprised if 60 days from now before trial I

have four defendants.  I've been surprised before, but

I would be surprised.  Because I just don't think

that's going to happen.  

But in any event, the time to determine 

whether or not it's realistic to have a trial is not 60 

days before trial.  I would suggest the Court set 

another status check 30 days out, take a look and see 

how the expert disclosures have gone.  Maybe defendants 

are right, they're not going to -- they don't have time 

to prepare expert reports so they're not going to file 

any reports in this case.  You know, that's possible.  

I don't think so.  I think those reports are in the can 

already, but maybe I'm wrong.  But in any event, why 
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are we guessing, Your Honor?  We should just wait 30 

days, do another status check, let Special Master Hale 

continue to do his thing.  If the doctor makes a 

miraculous recovery, I will be the first one to tell 

the defendants.  If she takes a significant downturn, I 

trust that the defendants will react accordingly.   

But in any event, Your Honor, I think that 

for the motion for reconsideration, that should 

definitely be denied.  There's nothing new or different 

in that.  That should be denied.  On the status check, 

I would suggest we do another status check in 30 days.  

And I don't know if the Court has had a chance to talk 

to Special Master Hale, but I encourage that. 

THE COURT:  I have not.

MR. KEMP:  I think talking to Special Master

Hale you will see that he thinks he's got a handle on

this and that he's going to get this thing done.  But

to suggest we throw out everything that he's done to a

point and what Judge Jones has done and the 24

depositions because Mr. Stoberski wrongfully thinks

that I sat on records for seven days I think is

inappropriate.

MR. CHRISTIANSEN:  Judge, so the Court

understands, I represent Dr. Katie Barin and one of her

sons, one of her and the decedent's sons.  And Mr. Kemp
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represents the estate and the other son.  

So I'll be super brief, and this is to give 

you two particular facts that the defendants just, as a 

group, ignore.  Dr. Katie Barin isn't a statistic.  

She's a lady.  All right?  She's a very nice woman who 

lost her husband because of the fault of the bus and 

the bus driver, and she's got two teenage boys that she 

thinks she needs to come to trial and talk to a jury 

for.  We're preserving -- I noticed her depo.  I'm 

going to preserve her testimony tomorrow because she's 

super, super ill.  And she's not just ill by some 

statistic metastatic colon cancer.  She's so sick that, 

in addition to having ablations, chemotherapy, she 

about, I'll tell you, 15 days or 18 days ago had to 

have her gallbladder removed because her tumor is so 

large it was pressing down on her gallbladder, and that 

was basically -- you know, a gallbladder is typically, 

you know, an outpatient procedure.  It was a 

life-or-death situation for Dr. Barin.   

So she's not a statistic as this letter would 

suggest.  So I point that out to you.   

And secondly, the effort to latch on to the 

lack of Metro having a finalized report is absurd.  

Your Honor knows full and well a Metro report would 

never, ever in any state of any proceeding in this 
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state come before a jury.  Detective Salisbury, he may 

have been on paternity leave or maternity leave, 

whatever the appropriate word is for it.  Ask the 

defense which one of them has noticed his deposition.  

He's not on Mars.  He lives -- he's a Vegas cop.  

Nobody's noticed his deposition.  So this effort that, 

hey, we can't find anything out, he's vital, we need 

everything he's got, the fact witnesses were all taken 

and it is especially disingenuous for Michelangelo, 

through its counsel, to tell you they need the police 

report when yesterday, when I'm deposing their driver, 

I point out to them what the police report says he told 

the cops, and I -- this is after Mr. Kemp's deposed him 

for about three hours and it's my turn.  And I say, 

"Well, is this what you told the cops?"  And he says, 

"No, that's not what I told the cops."   

So according to Mr. Hubbard, Michelangelo's 

driver and the clients of Mr. Stephan, who's speaking 

to you today saying Metro's desperately needed, 

according to his own client, the driver yesterday who 

he sat next to while he admitted to violating a statute 

and killing my client -- my client's husband, I'm 

sorry, he says Metro made it up, what he told him, 

because it didn't conform to what he had to testify to 

yesterday. 
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So those two facts I thought bore mentioning

to Your Honor.  Thank you very much.

THE COURT:  Go ahead.

MR. STOBERSKI:  Briefly, Your Honor, I'm just

going to jump around.

With regard to the Metro report, yes, Metro's 

accident report doesn't come into evidence, but the 

experts -- the accident reconstruction experts need to 

rely on that report and they're entitled to rely on 

that report under 50.085.   

Why haven't we done motions to compel in 

front of Special Master Hale?  We asked to take a 

discovery deposition of Dr. Barin.  Mr. Christiansen 

says she's too sick to sit.  I'm going to go file a 

motion to compel in front of Special Master Hale, I 

don't care how sick she is, she's going to sit for a 

deposition?  No.  We're trying to work this out and 

wait until she's well enough that we can depose her.   

So, you know, it's been a give-and-take.  

And, you know, Mr. Kemp has set so many depositions 

there's no time for the defendants to set anything yet.  

Mr. Kemp has set everything so far.  So our time is 

coming, and now that it's our time, there's no time 

left.   

And in a normal case, yeah, expert 
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disclosures are generally simultaneous.  But then you 

have 30 days to do your real report that's a rebuttal 

report.  We don't get that opportunity in this case.  

There was no simultaneous disclosure, but because 

there's no time in the disclosure schedule, we only 

have a week to basically give our response.  So that -- 

you know, even if we had a little bit more time, that's 

still not sufficient.  30 days usually isn't sufficient 

in a products case. 

So, again, they're trying to fast-track this.

And at least as against Bell, we still don't know the

theories of liability.  We're completely in the dark.

How Mr. Kemp can say that our expert reports are in the

can when we don't even know what theory they're

alleging against us is absolutely prejudice to my

client.

MR. STEPHAN:  Your Honor, again, to be brief,

we have a preliminary report that was prepared at the

scene.  The preliminary report shouldn't be the end of

the inquiry of course.  Now, to be -- if -- we've used

this term many times -- to be fair, the preliminary

report says that my client was not at fault but that

doesn't end the inquiry.  We have to go down and find

out the real facts around the accident and determine

whether or not, if there was a violation of statute,

                Amber M. McClane, CCR No. 914
(702)927-1206 • ambermcclaneccr@gmail.com

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

000276

000276

00
02

76
000276



    41

A-17-755977-C • 09/21/2017

was that the proximate cause of the death?  And that's

the critical question.  I'm not asking for anything any

other defendant would not ask for in a case of such

high exposure, and that's the right to conduct the

defendants' discovery as to the critical witness and

the critical evidence that exists that no one has been

able to get.  We haven't sat on not asking Metro for a

deposition.  We have been told -- and obviously

everybody in this room, up to the Court staff, knows

that we've all been waiting for the deposition.  And

then when we wanted to take the deposition, the

detective was on leave.  So, as a courtesy, nobody did

anything.

So we did everything.  In fact, everybody 

chopped their schedules to do these 24 depositions.  I 

mean, there are people from out of state, all over the 

place in this case.  Everybody dropped what they were 

doing because we think we had a duty at the last 

hearing to do it.  And Mr. Kemp has agreed, we've all 

been there and we've done all of the discovery that we 

could do, and it's the defendants' turn to do some 

discovery we want to do.  And I don't think it's fair 

under this system that I'm told, well, you don't really 

need to do your discovery.  That's not a court.   

Thank you. 
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THE COURT:  Thank you.

MR. ROBERTS:  Addressing one of the specific

issues -- I won't respond to every specific issue, but

I do want to inform the Court of more details regarding

the economist.  On August 31st, the Thursday before the

Labor Day holiday weekend, we received a letter

regarding the deposition of their economist for the

following Wednesday, 9/6.  So we're talking about three

business days' notice to take the deposition of someone

who has just produced a report opining on $15 million

in damages.  It would have been malpractice to try to

take that deposition with that little notice.  Not to

mention the fact that by statute we're entitled to 15

days' notice.  And it wasn't a matter of simply we can

take it a week later.  He was going to be unavailable

for a period of time.  So, yes, we refused to take it

and waived the right to take it again on three business

days' notice.  That was fair and reasonable for us to

do, and we were entitled to take his deposition with

adequate time to prepare to consult our own expert

regarding the damages for cross-examination topics and

proceed at a reasonable pace.

With regard to the one week, Mr. Stoberski

has already distinguish this from the typical case, and

the seven days compresses our original report and our
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rebuttal reports into one deadline.

An alternate way to look at this, however, is 

how long do we have for our initial and rebuttal expert 

reports from the beginning of fact discovery?  Fact 

discovery commenced on Monday, August 14th.  August, 

September, October.  Two months between the beginning 

of fact discovery and our final expert rebuttal 

reports.  And I repeat that that's never happened 

before, I don't believe, in any product liability case 

in the history of Clark County that a party is forced 

to produce its final rebuttal reports within 60 days of 

the beginning of discovery.  And this isn't simply 

notice of what the defect is because part of this is 

causation, as I said.   

Even if Mr. Kemp proves that the motor coach 

is unreasonably dangerous without this S-1 Gard, which 

no manufacturer has put as standard equipment on any 

motor coach in the United States even though it's been 

available for probably 20 years, there's still the 

question of causation.  Would it have made a 

difference?  Would he still have died had the S-1 Gard 

been in place?  And every fact witness that we've 

taken, I don't think it's hyperbole to suggest that 

every single fact witness has testified differently as 

to the mechanism of death and how the bus contacted the 

                Amber M. McClane, CCR No. 914
(702)927-1206 • ambermcclaneccr@gmail.com

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

000279

000279

00
02

79
000279



    44

A-17-755977-C • 09/21/2017

decedent.   

So this is a complicated issue, and 60 days 

from the beginning of fact discovery and notice of 

their theories is simply not enough time as the facts 

of how this happened continue to evolve through the 

depositions that are taken.   

Moving on to the argument that we don't have 

standing to raise the issue as far as whether or not 

the statute is met, Mr. Kemp has misconstrued somewhat 

our opposition.  If the Court will look at our original 

opposition, page 4 of 7, we discuss the letter from 

Dr. Anthony Nguyen outlining Dr. Barin's condition, and 

we state that the letter does not state whether 

substantial doubt exists that Ms. Barin would survive 

more than six months.  And so they haven't met the 

statutory requirement.  It's right there in our 

original opposition.  We didn't argue that it had to be 

in the form of a declaration.  We argued that the 

letter did not meet the requirements of the statute.   

So what happened?  Five months before trial 

in their reply brief they submit a declaration worded 

exactly as the statute said, and I can see that they've 

now got this worded as the statute said.  But, Your 

Honor, it's the goose/gander rule.  Now I'm not allowed 

to raise new things in my reply, but in support of 
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their original motion they're allowed to put in for the 

first time new evidence of the condition which I have 

no opportunity at the time of the hearing to rebut and 

I don't even have the records yet and can't rebut.   

I do have the records now, and I have 

submitted this.  And if Mr. Kemp needs another week to 

respond, he can respond and I'll concede that he's 

entitled to that.  I'm not trying to win by default 

because these statistics come -- they're unrebuttable 

as far as the statistical evidence goes.   

And it was not our idea to rely on the 

statistics rather than the actual condition of 

Dr. Barin.  In their initial motion, their opinion from 

Dr. Nguyen is this type of illness raises a substantial 

medical doubt that anyone who suffers from it will 

survive for more than six months.  They are the ones 

who chose to make the issue whether anyone with this 

condition would survive for more than six months, and 

then they argue that we haven't opposed presumably 

because everyone knows the survival rates for stage IV 

cancer.  So they rely on survival rates for stage IV 

cancer which are not before the Court. 

We now have the records to find out what

those survival rates are for her condition and they are

before the Court, and they simply don't meet their
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burden under the statute.  If they want to have an

evidentiary hearing, if they want to file a rebuttal

report, then that's fair.  But right now the only thing

before the Court is that the survival rate and the life

expectancy is 1.7 years from August 7th of 2017, and a

short continuance to allow reasonable discovery and

reasonable time for preparation of our defense would

still allow this trial to proceed well within

Dr. Barin's expected life expectancy.

Thank you, Your Honor. 

THE COURT:  Anyone else?  Anyone else from

the defense?

Do you have anything else, plaintiff, from 

plaintiffs? 

MR. KEMP:  No, Your Honor.

THE COURT:  Well, so we are at the status

check point.  With respect to the statistics, I would

like more briefing on that.  Okay?  

MR. KEMP:  Your Honor, can we have leave to

take the cancer doctor's deposition before we submit

that brief?

THE COURT:  Absolutely.

MR. KEMP:  Thank you.

THE COURT:  It's tomorrow.  Correct?

MR. KEMP:  No.  That's Dr. Barin's tomorrow.
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THE COURT:  Okay.  Dr. Barin --

MR. KEMP:  They don't want to take the cancer

doctor yet.  I'll have to set the deposition on his

schedule.  I imagine I can get it done in two weeks.

THE COURT:  Very good.

MR. KEMP:  He is a doctor, though.

THE COURT:  Anything else on the status

check?

MR. ROBERTS:  No, Your Honor.

THE COURT:  Okay.  All right.  At this point

I am taking a look at many things, and with respect to

-- I have my notes from reviewing this.  All right.

This had to do more with a motion to reconsider to be

honest with you.  I need to speak louder.  I know.  I

apologize.

Okay.  You have -- I understand that this 

case is highly challenging and unique.  I understand 

products liability, and I understand the difficulty.  

So the -- well, we're talking about the status check, 

so I'm going to put the motion for reconsideration 

aside.  But you have in the hearing master, Mr. Hale, a 

very competent person, and I'm going to continue to 

have this trial move forward and discovery move forward 

as -- as it is in the schedule that it is right now.  

Okay?  I do not believe it's impossible, and without 
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getting into the legal issues of the motion for 

reconsideration, I'm going to keep this going.  I 

believe -- especially, too -- and I understand that 

this doesn't cover everything, but I have here sort of 

like a grid.  With respect to Motor Coach Industries, 

Inc. their pro hac vice applications, Attorney Darrell 

L. Barker or Barger? 

MR. ROBERTS:  Barger, Your Honor.

THE COURT:  Thank you.  

John C. Dacus, Brian Rawson, Michael G. 

Terry, and David A. Dial have all been -- the moment I 

get these, I review them and sign them as soon as 

possible in order, from the Court's perspective, to try 

to help expedite this.   

Then, with respect to Bell Sports, we have 

the same, the applications for pro hac vice have been 

approved, James C. Ughetta, C. Scott Toomey, and Brian 

Keith Gibson.  Those were all done the moment that they 

came across my desk.   

And then with respect to Michelangelo Leasing 

and Edward Hubbard, I've received petitions or a 

request for pro hac vice by Paul E. Stephan, Jerry C. 

Popovich, William J. Mall, and all of those went out on 

July 21st.  And, again, I've been trying to -- you 

know, I have been signing -- reviewing them and signing 
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them as they come in so that I can do everything 

possible to make this case go forward.   

Without getting to the motion for 

reconsideration, I want this case on track.  I want all 

discovery done.  I have fantastic attorneys in this 

case.  Seasoned, experienced, fantastic, and 

resourceful attorneys in this case.  Okay?  I believe 

this can be done, and I expect both parties to work in 

good faith.  For the plaintiff, I expect everything 

that you are required to give to the defense as soon as 

you have it.  You know, just I expect good faith from 

you just as I do from the defense to take that 

information and also follow through with their 

discovery.  It is light speed.  I'm not going to 

pretend like this is easy, but I do believe it can be 

done.  So that is what I expect.  In the status check, 

that is my answer. 

We are -- we have an order.  This is set for

preferential setting.  The date set follows the

required date of the statute, NRS 16.025, No. 2,

once -- once that was determined, we go to No. 3, A,

the Court shall set a date for the trial action that is

not more than 120 days after the hearing on the motion,

and the Court shall not continue the date of the trial

of the action beyond 120 days after the hearing on the
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motion except for the physical disability of a party or

attorney in the action or for good cause entered on the

record.

I, at this point, expect everything to move

forward.  If you'd like -- because I read somewhere in

the pleadings -- I don't know who proposed it.  Perhaps

it was plaintiff, that we have another status check in

October.  But let me be very clear.  It's a status

check in this Court's view to understand that the case

is moving forward and on track.  Okay?  And that is

what I have to say concerning the status check.

MR. STOBERSKI:  And, Your Honor, I just want

to ask for a clarification.  You referred to Special

Master Hale's schedule.  I want to make sure the Court

understands he put that schedule in place in light of

trial date.

THE COURT:  Yes, I do.  I do.  And I

understand that this is a very unique circumstance and

it is -- it's a very difficult circumstance for all

parties.  But the plaintiff still needs to prove her

case, and I expect the defense, all defendants, to move

forward and be very thorough.  And I believe, given the

addition to counsel for all defendants, I believe all

expect for the Sevenplus Bicycles, I don't believe I've

received a request for pro hac vice from the bicycle --
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MR. KEMP:  Your Honor, they've settled.

THE COURT:  Okay.  Then perhaps that's why.

But I wanted to be very careful in viewing this.  We've

added -- the Court has allowed to add very seasoned and

very capable lawyers, and I expect them to move

forward.  That's it.

MR. KEMP:  Thank you, Your Honor.

MR. ROBERTS:  Thank you, Your Honor.

THE COURT:  Have a good day.

MR. CHRISTIANSEN:  Thank you, Your Honor.

THE COURT:  Do you wish a status check date

in October?

MR. KEMP:  Yes, Your Honor.

THE COURT:  Our trial is November 20?  Okay.

So I'm open in October.  When would you like to come

in?

MR. KEMP:  Judge, we're doing the plaintiffs'

depositions starting the week of October 9th and

probably continue the week of October 16th.  So I would

ask that it be after those two-week periods because

we're going to be producing the plaintiffs' experts for

depositions.

MR. ROBERTS:  October 10th through

potentially November I will be with Judge Denton.  I

understand he's in a jury trial.  I understand he's
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dark on Mondays and Friday mornings.  So if the Court

could indulge us with a Monday hearing or a Thursday or

a Friday morning hearing?

THE COURT:  I'm happy to -- I don't usually

have a calendar on Monday, but I'm happy to make that

available in order -- anything this Court can do to

help both the defense and the plaintiffs move forward,

I'm happy to do but --

MR. CHRISTIANSEN:  How about the 27th, Your

Honor?  That's a Friday for Mr. Roberts.  And it's

after the...

THE CLERK:  That's going to be Nevada Day.

MR. CHRISTIANSEN:  Oh, it may be.  I'm sorry.

MR. KEMP:  The 26th.

THE COURT:  It would only be --

MR. CHRISTIANSEN:  Are we closed on the 30th?

I don't think so.  If we're closed on the 27th, we're

open the following Monday which Mr. Roberts could also

do.

THE CLERK:  And you don't have anything on

your calendar.

THE COURT:  30th of October.  Okay?  

THE CLERK:  October 30th, 9:30 a.m.

MR. CHRISTIANSEN:  Thank you, Your Honor.

(Whereupon, the proceedings concluded at
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10:46 a.m.)
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ATTEST: I hereby certify that I have truly and 
correctly transcribed the audio/video proceedings in 
the above-entitled case to the best of my ability. 

 

 

    ____________________________ 
                        Amber M. McClane, CCR No. 914 
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