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August 28 Expert Report of Larry 
Stokes 

01/22/18 12 2794–2814 

53 Defendant’s Reply in Support of 
Motion in Limine No. 7 to Exclude 
Any Claims that the Subject Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/22/18 12 2778–2787 

71 Defendant’s Trial Brief in Support of 
Level Playing Field 

02/20/18 19 
20 

4748–4750 
4751–4808 

5 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Answer to Plaintiffs’ 
Amended Complaint 

06/28/17 1 81–97 

56 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Joinder to Plaintiffs’ 
Motion for Determination of Good 
Faith Settlement with Michelangelo 
Leasing Inc. dba Ryan’s Express and 
Edward Hubbard 

01/22/18 12 2815–2817 

33 Defendants’ Motion in Limine No. 13 
to Exclude Plaintiffs’ Expert Witness 

12/07/17 8 1802–1816 
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Robert Cunitz, Ph.d., or in the 
Alternative, to Limit His Testimony 

36 Defendants’ Motion in Limine No. 17 
to Exclude Claim of Lost Income, 
Including the August 28 Expert 
Report of Larry Stokes 

12/08/17 9 2106–2128 

54 Defendants’ Reply in Support of 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D., or in the Alternative to 
Limit His Testimony 

01/22/18 12 2788–2793 

6 Demand for Jury Trial 06/28/17 1 98–100 
147 Exhibits G–L and O to: Appendix of 

Exhibits to: Motor Coach Industries, 
Inc.’s Motion for a Limited New Trial 
(FILED UNDER SEAL) 

05/08/18 51 
52 

12705–12739 
12740–12754 

142 Findings of Fact and Conclusions of 
Law and Order on Motion for 
Determination of Good Faith 
Settlement (FILED UNDER SEAL) 

03/14/18 
 

51 12490–12494 

75 Findings of Fact, Conclusions of Law, 
and Order 

02/22/18 22 5315–5320 

108 Jury Instructions 03/23/18 41 
42 

10242–10250 
10251–10297 

110 Jury Instructions Reviewed with the 
Court on March 21, 2018 

03/30/18 42 10303–10364 

64 Jury Trial Transcript  02/12/18 15 
16 

3537–3750 
3751–3817 

85 Jury Trial Transcript 03/06/18 28 
29 

6883–7000 
7001–7044 

87 Jury Trial Transcript 03/08/18 30 7266–7423 
92 Jury Trial Transcript 03/13/18 33 8026–8170 
93 Jury Trial Transcript 03/14/18 33 

34 
8171–8250 
8251–8427 

94 Jury Trial Transcript 03/15/18 34 
35 

8428–8500 
8501–8636 

95 Jury Trial Transcript 03/16/18 35 8637–8750 
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36 8751–8822 
98 Jury Trial Transcript 03/19/18 36 

37 
8842–9000 
9001–9075 

35 Motion for Determination of Good 
Faith Settlement Transcript 

12/07/17 9 2101–2105 

22 Motion for Summary Judgment on 
Foreseeability of Bus Interaction with 
Pedestrians or Bicyclists (Including 
Sudden Bicycle Movement) 

10/27/17 3 589–597 

26 Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 642–664 

117 Motion to Retax Costs 04/30/18 47 
48 

11743–11750 
11751–11760 

58 Motions in Limine Transcript 01/29/18 12 
13 

2998–3000 
3001–3212 

61 Motor Coach Industries, Inc.’s Answer 
to Second Amended Complaint 

02/06/18 14 3474–3491 

90 Motor Coach Industries, Inc.’s Brief in 
Support of Oral Motion for Judgment 
as a Matter of Law (NRCP 50(a)) 

03/12/18 32 
33 

7994–8000 
8001–8017 

146 Motor Coach Industries, Inc.’s Motion 
for a Limited New Trial (FILED 
UNDER SEAL) 

05/07/18 51 12673–12704 

30 Motor Coach Industries, Inc.’s Motion 
for Summary Judgment on All Claims 
Alleging a Product Defect 

12/04/17 6 
7 

1491–1500 
1501–1571 

145 Motor Coach Industries, Inc.’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceed Paid by Other 
Defendants (FILED UNDER SEAL) 

05/07/18 51 12647–12672 

96 Motor Coach Industries, Inc.’s 
Opposition to Plaintiff’s Trial Brief 
Regarding Admissibility of Taxation 
Issues and Gross Versus Net Loss 
Income 

03/18/18 36 8823–8838 

52 Motor Coach Industries, Inc.’s Pre-
Trial Disclosure Pursuant to NRCP 
16.1(a)(3) 

01/19/18 12 2753–2777 
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120 Motor Coach Industries, Inc.’s 
Renewed Motion for Judgment as a 
Matter of Law Regarding Failure to 
Warn Claim 

05/07/18 48 
49 

11963–12000 
12001–12012 

47 Motor Coach Industries, Inc.’s Reply 
in Support of Its Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/17/18 11 2705–2719 

149 Motor Coach Industries, Inc.’s Reply 
in Support of Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

07/02/18 52 12865–12916 

129 Motor Coach Industries, Inc.’s Reply 
in Support of Renewed Motion for 
Judgment as a Matter of Law 
Regarding Failure to Warn Claim 

06/29/18 50 12282–12309 

70 Motor Coach Industries, Inc.’s 
Response to “Bench Brief on 
Contributory Negligence” 

02/16/18 19 4728–4747 

131 Motor Coach Industries, Inc.’s 
Response to “Plaintiffs’ Supplemental 
Opposition to MCI’s Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid to Other Defendants” 

09/24/18 50 12322–12332 

124 Notice of Appeal 05/18/18 49 12086–12097 
139 Notice of Appeal 04/24/19 50 12412–12461 
138 Notice of Entry of “Findings of Fact 

and Conclusions of Law on 
Defendant’s Motion to Retax” 

04/24/19 50 12396–12411 

136 Notice of Entry of Combined Order (1) 
Denying Motion for Judgment as a 
Matter of Law and (2) Denying Motion 
for Limited New Trial 

02/01/19 50 12373–12384 

141 Notice of Entry of Court’s Order 
Denying Defendant’s Motion to Alter 
or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 

05/03/19 50 12480–12489 
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Defendants Filed Under Seal on 
March 26, 2019 

40 Notice of Entry of Findings of Fact 
Conclusions of Law and Order on 
Motion for Determination of Good 
Faith Settlement 

01/08/18 11 2581–2590 

137 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order on 
Motion for Good Faith Settlement 

02/01/19 50 12385–12395 

111 Notice of Entry of Judgment 04/18/18 42 10365–10371 
12 Notice of Entry of Order 07/11/17 1 158–165 
16 Notice of Entry of Order 08/23/17 1 223–227 
63 Notice of Entry of Order 02/09/18 15 3511–3536 
97 Notice of Entry of Order 03/19/18 36 8839–8841 
15 Notice of Entry of Order (CMO) 08/18/17 1 214–222 
4 Notice of Entry of Order Denying 

Without Prejudice Plaintiffs’ Ex Parte 
Motion for Order Requiring Bus 
Company and Bus Driver to Preserve 
an Immediately Turn Over Relevant 
Electronic Monitoring Information 
from Bus and Driver Cell Phone 

06/22/17 1 77–80 

13 Notice of Entry of Order Granting 
Plaintiffs’ Motion for Preferential Trial 
Setting 

07/20/17 1 166–171 

133 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Defendant SevenPlus 
Bicycles, Inc. Only 

10/17/18 50 12361–12365 

134 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Bell Sports, Inc. Only 

10/17/18 50 12366–12370 

143 Objection to Special Master Order 
Staying Post-Trial Discovery Including 
May 2, 2018 Deposition of the 
Custodian of Records of the Board of 
Regents NSHE and, Alternatively, 
Motion for Limited Post-Trial 

05/03/18 51 12495–12602 



20 

 

Discovery on Order Shortening Time 
(FILED UNDER SEAL) 

39 Opposition to “Motion for Summary 
Judgment on Foreseeability of Bus 
Interaction with Pedestrians of 
Bicyclists (Including Sudden Bicycle 
Movement)” 

12/27/17 11 2524–2580 

123 Opposition to Defendant’s Motion to 
Retax Costs 

05/14/18 49 12039–12085 

118 Opposition to Motion for Limited Post-
Trial Discovery 

05/03/18 48 11761–11769 

151 Order (FILED UNDER SEAL) 03/26/19 52 12931–12937 
135 Order Granting Motion to Dismiss 

Wrongful Death Claim 
01/31/19 50 12371–12372 

25 Order Regarding “Plaintiffs’ Motion to 
Amend Complaint to Substitute 
Parties” and “Countermotion to Set a 
Reasonable Trial Date Upon Changed 
Circumstance that Nullifies the 
Reason for Preferential Trial Setting” 

11/17/17 3 638–641 

45 Plaintiffs’ Addendum to Reply to 
Opposition to Motion for Summary 
Judgment on Forseeability of Bus 
Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/17/18 11 2654–2663 

49 Plaintiffs’ Joinder to Defendant Bell 
Sports, Inc.’s Motion for 
Determination of Good Faith 
Settlement on Order Shortening Time 

01/18/18 11 2735–2737 

41 Plaintiffs’ Joint Opposition to 
Defendant’s Motion in Limine No. 3 to 
Preclude Plaintiffs from Making 
Reference to a “Bullet Train” and to 
Defendant’s Motion in Limine No. 7 to 
Exclude Any Claims That the Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/08/18 11 2591–2611 
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37 Plaintiffs’ Joint Opposition to MCI 
Motion for Summary Judgment on All 
Claims Alleging a Product Defect and 
to MCI Motion for Summary 
Judgment on Punitive Damages 

12/21/17 9 2129–2175 

50 Plaintiffs’ Motion for Determination of 
Good Faith Settlement with 
Defendants Michelangelo Leasing Inc. 
d/b/a Ryan’s Express and Edward 
Hubbard Only on Order Shortening 
Time 

01/18/18 11 2738–2747 

42 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D. or in the Alternative to 
Limit His Testimony 

01/08/18 11 2612–2629 

43 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 17 to Exclude 
Claim of Lost Income, Including the 
August 28 Expert Report of Larry 
Stokes 

01/08/18 11 2630–2637 

126 Plaintiffs’ Opposition to MCI’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 
Defendants  

06/06/18 49 12104–12112 

130 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 

09/18/18 50 12310–12321 

150 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

09/18/18 52 12917–12930 

122 Plaintiffs’ Supplemental Verified 
Memorandum of Costs and 
Disbursements Pursuant to NRS 
18.005, 18.020, and 18.110 

05/09/18 49 12019–12038 
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91 Plaintiffs’ Trial Brief Regarding 
Admissibility of Taxation Issues and 
Gross Versus Net Loss Income 

03/12/18 33 8018–8025 

113 Plaintiffs’ Verified Memorandum of 
Costs and Disbursements Pursuant to 
NRS 18.005, 18.020, and 18.110 

04/24/18 42 10375–10381 

105 Proposed Jury Instructions Not Given 03/23/18 41 10207–10235 
109 Proposed Jury Verdict Form Not Used 

at Trial 
03/26/18 42 10298–10302 

57 Recorder’s Transcript of Hearing on 
Defendant’s Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/23/18 12 2818–2997 

148 Reply in Support of Motion for a 
Limited New Trial (FILED UNDER 
SEAL) 

07/02/18 52 12755–12864 

128 Reply on Motion to Retax Costs 06/29/18 50 12269–12281 
44 Reply to Opposition to Motion for 

Summary Judgment on Foreseeability 
of Bus Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/16/18 11 2638–2653 

46 Reply to Plaintiffs’ Opposition to 
Motion for Summary Judgment on 
Punitive Damages 

01/17/18 11 2664–2704 

3 Reporter’s Transcript of Motion for 
Temporary Restraining Order 

06/15/17 1 34–76 

144 Reporter’s Transcript of Proceedings 
(FILED UNDER SEAL) 

05/04/18 51 12603–12646 

14 Reporter’s Transcription of Motion for 
Preferential Trial Setting  

07/20/17 1 172–213 

18 Reporter’s Transcription of Motion of 
Status Check and Motion for 
Reconsideration with Joinder  

09/21/17 1 
2 

237–250 
251–312 

65 Reporter’s Transcription of 
Proceedings 

02/13/18 16 
17 

3818–4000 
4001–4037 

66 Reporter’s Transcription of 
Proceedings 

02/14/18 17 
18 

4038–4250 
4251–4308 
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68 Reporter’s Transcription of 
Proceedings 

02/15/18 18 4315–4500 

69 Reporter’s Transcription of 
Proceedings 

02/16/18 19 4501–4727 

72 Reporter’s Transcription of 
Proceedings 

02/20/18 20 
21 

4809–5000 
5001–5039 

73 Reporter’s Transcription of 
Proceedings 

02/21/18 21 5040–5159 

74 Reporter’s Transcription of 
Proceedings 

02/22/18 21 
22 

5160–5250 
5251–5314 

77 Reporter’s Transcription of 
Proceedings 

02/23/18 22 
23 

5328–5500 
5501–5580 

78 Reporter’s Transcription of 
Proceedings 

02/26/18 23 
24 

5581–5750 
5751–5834  

79 Reporter’s Transcription of 
Proceedings 

02/27/18 24 
25 

5835–6000 
6001–6006 

80 Reporter’s Transcription of 
Proceedings 

02/28/18 25 6007–6194 

81 Reporter’s Transcription of 
Proceedings 

03/01/18 25 
26 

6195–6250 
6251–6448 

82 Reporter’s Transcription of 
Proceedings 

03/02/18 26 
27 

6449–6500 
6501–6623 

83 Reporter’s Transcription of 
Proceedings 

03/05/18 27 
28 

6624–6750 
6751–6878 

86 Reporter’s Transcription of 
Proceedings 

03/07/18 29 
30 

7045–7250 
7251–7265 

88 Reporter’s Transcription of 
Proceedings 

03/09/18 30 
31 

7424–7500 
7501–7728 

89 Reporter’s Transcription of 
Proceedings 

03/12/18 31 
32 

7729–7750 
7751–7993 

99 Reporter’s Transcription of 
Proceedings 

03/20/18 37 
38 

9076–9250 
9251–9297 

100 Reporter’s Transcription of 
Proceedings 

03/21/18 38 
39 

9298–9500 
9501–9716 

101 Reporter’s Transcription of 
Proceedings 

03/21/18 39 
40 

9717–9750 
9751–9799 
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102 Reporter’s Transcription of 
Proceedings 

03/21/18 40 9800–9880 

103 Reporter’s Transcription of 
Proceedings 

03/22/18 40 
41 

9881–10000 
10001–10195 

104 Reporter’s Transcription of 
Proceedings 

03/23/18 41 10196–10206 

24 Second Amended Complaint and 
Demand for Jury Trial 

11/17/17 3 619–637 

107 Special Jury Verdict 03/23/18 41 10237–10241 
112 Special Master Order Staying Post-

Trial Discovery Including May 2, 2018 
Deposition of the Custodian of Records 
of the Board of Regents NSHE 

04/24/18 42 10372–10374 

62 Status Check Transcript 02/09/18 14 
15 

3492–3500 
3501–3510 

17 Stipulated Protective Order 08/24/17 1 228–236 
121 Supplement to Motor Coach 

Industries, Inc.’s Motion for a Limited 
New Trial 

05/08/18 49 12013–12018 

60 Supplemental Findings of Fact, 
Conclusions of Law, and Order 

02/05/18 14 3470–3473 

132 Transcript 09/25/18 50 12333–12360 
23 Transcript of Proceedings 11/02/17 3 598–618 
27 Volume 1: Appendix of Exhibits to 

Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 
4 

665–750 
751–989 

28 Volume 2: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 4 
5 

990–1000 
1001–1225 

29 Volume 3: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 5 
6 

1226–1250 
1251–1490 
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D. Lee Roberts, Jr., Esq.
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Howard J. Russell, Esq.
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David A. Dial, Esq.
Admitted Pro Hac Vice
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Telephone: (702) 938-3838
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Telephone: (361) 866-8000
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DISTRICT COURT

CLARK COUNTY, NEVADA

KEON KHIABANI and ARIA KHIABANI,
minors by and through their Guardian, MARIE-
CLAUDE RIGAUD; SIAMAK BARIN, as
Executor of the Estate of Kayvan Khiabani, M.D.
(Decedent); the Estate of Kayvan Khiabani, M.D.
(Decedent); SIAMAK BARIN, as Executor of
the Estate of Katayoun Barin, DDS (Decedent);
and the Estate of Katayoun Barin, DDS
(Decedent);

Plaintiffs,
v.

MOTOR COACH INDUSTRIES, INC., a
Delaware corporation; MICHELANGELO
LEASING INC. d/b/a RYAN’S EXPRESS, an
Arizona corporation; EDWARD HUBBARD, a
Nevada resident; BELL SPORTS, INC. d/b/a
GIRO SPORT DESIGN, a Delaware corporation;
SEVENPLUS BICYCLES, INC. d/v/a PRO
CYCLERY, a Nevada corporation, DOES 1
through 20; and ROE CORPORATIONS 1
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Defendant Motor Coach Industries, Inc. (“MCI”), by and through its attorneys of record, the

law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC, hereby submits the following

Motion for Summary Judgment on all Claims Alleging a Product Defect, pursuant to Rule 56 of the

Nevada Rules of Civil Procedure.

This Motion is supported by the accompanying Memorandum of Points and Authorities, all

pleadings and filings of records, the exhibits attached hereto, and any oral argument the Court may

allow.

DATED this 1st day of December, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/ Joel D. Henriod
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

D. Lee Roberts, Jr., Esq.
Howard J. Russell, Esq.
David A. Dial, Esq.
Marisa Rodriguez, Esq.
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

Darrell L. Barger, Esq.
Michael G. Terry, Esq.
HARTLINE DACUS BARGER DREYER LLP
800 N. Shoreline Blvd.
Suite 2000, N Tower
Corpus Christi, TX 78401

John C. Dacus, Esq.
Brian Rawson, Esq.
HARTLINE DACUS BARGER DREYER LLP
8750 N. Central Expressway
Suite 1600
Dallas, TX 75231

Attorneys for Defendant
Motor Coach Industries, Inc.
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NOTICE OF MOTION

PLEASE TAKE NOTICE that DEFENDANT’S MOTION FOR SUMMARY

JUDGMENT ON ALL CLAIMS ALLEGING A PRODUCT DEFECT will come on for hearing

in the above-entitled Court on the _____ day of _____________ 2017, at ______ a.m./p.m. before

Dept. XIV of the above-entitled Court.

DATED this 1st day of December, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/ Joel D. Henriod
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

D. Lee Roberts, Jr., Esq.
Howard J. Russell, Esq.
David A. Dial, Esq.
Marisa Rodriguez, Esq.
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

Darrell L. Barger, Esq.
Michael G. Terry, Esq.
HARTLINE DACUS BARGER DREYER LLP
800 N. Shoreline Blvd.
Suite 2000, N Tower
Corpus Christi, TX 78401

John C. Dacus, Esq.
Brian Rawson, Esq.
HARTLINE DACUS BARGER DREYER LLP
8750 N. Central Expressway
Suite 1600
Dallas, TX 75231

Attorneys for Defendant
Motor Coach Industries, Inc.

18          JANUARY  2018 9:30A
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MEMORANDUM OF POINTS AND AUTHORITIES

Everyone has ridden or at least seen a bus. They are massive. They are not transparent—

although they have windows, much of their exterior is metal. Like almost all automobiles, their

bodies ride high enough above the ground for a human head to fit underneath. And the danger of

being in front of the rolling tires of a bus is obvious. Any ordinary person would expect that riding

a bicycle two-to-three feet away from a bus traveling 25 mph can be a precarious place to be.

Plaintiffs theorize that adding certain gadgets and reshaping the body style would make the

motor coach at issue safer—i.e., that, comparing the risks and benefits, their alternative design is

superior to this one. Yet, even assuming for purposes of this motion that Plaintiffs’ alternative-

design proposal has merit, weighing the relative risks and benefits of alternative designs will not be

the jury’s charge. The Nevada Supreme Court has reaffirmed that “Nevada will continue to be

governed by the consumer-expectation test,” which “focuses on the reasonable expectation of the

consumer” rather than “focus on the product itself.” Ford Motor Company v. Trejo, 133 Nev. Adv.

Op. 68, *2, 402 P.3d 649, 656, 658 (2017). That means a product may be deemed defective only if

it “fails to perform in the manner reasonably to be expected in light of its nature and intended

function and it was more dangerous than would be contemplated by the ordinary user having the

ordinary knowledge available in the community.” Trejo, 402 P.3d at 650 (2017), quoting Ginnis v.

Mapes Hotel Corp., 86 Nev. 408, 413, 470 P.2d 135, 138 (1970).

Under the correct test, the subject motor coach cannot be deemed defective. Although the

reality is sad, one reason that contemplating the incident in this case is so horrifying is because the

scenario is so easy to envision in light of a bus’s expected nature and function, as well as the

obvious danger possibility of a driver mishandling a bus or a pedestrian or bicyclist disrespecting

the risk of proximity. The bus performed just as an ordinary consumer would expect it should. The

bus (or “coach”) was not the problem.
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Statement of Undisputed Facts

A. Coach Purchasers and Drivers Have Specialized Knowledge

1. Those who purchase and drive coaches acquire specialized knowledge about those

vehicles and their expected dangers. Companies such as Ryan’s Express have extensive knowledge

through their own experience about the dangers buses pose to their passengers and the public.

Drivers of a motor coach require a specialized license and then complete internal training, and the

coach company involved in this action trained both in the classroom and on the road. (Deposition

of William Bartlett at 41:1-42:5, Ex. A at 2-3.) The former safety and risk management of Ryan’s

Express believes that all commercial vehicles have some blind spots.1 (Id. at 126:1-8. Ex. A at 4.)

The nature of coach operators’ profession, of course, gives them extensive real-world experience in

navigating the unavoidable hazards that any vehicle poses to passengers and others on the roadway.

2. Plaintiffs presented no expert testimony regarding the expectations of anyone in that

community of coach purchasers and drivers with respect to risks posed by all large vehicles.

B. Plaintiffs Claim the Coach Created an “Air Blast” but Present
No Evidence that this Created an Unexpected Danger

3. Plaintiffs’ expert contends that the motor coach here was going approximately 25

mph at the time of the accident. (Caldwell Report at 4, Ex. B at 10.)

4. Despite that low speed, plaintiffs assert that the coach created an “air blast” that

caused Dr. Khiabani to lose control of his bicycle and then be pulled under the right rear tires of the

coach.

1 MCI does not necessarily agree with or concede this overly broad characterization, but it shows
that at least one consumer of a motor coach characterized a blind spot as an ordinary (not
unreasonably dangerous) risk associated with large vehicles.
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6

5. Even if that were true, plaintiffs presented no evidence that an ordinary purchaser or

driver of a motor coach, or even a passenger, pedestrian, cyclist, or motorist would find some

alleged gusts from a passing motor coach to constitute an unexpected danger.2

C. Plaintiffs Claim that Blind Spots Rendered the Coach Defective

6. Plaintiffs also claim that MCI’s coach should have been equipped with proximity

sensors that allegedly would have prevented the accident. Plaintiffs never clearly identify what type

of proximity sensors they believe should have been installed (forward-collision warning systems,

adaptive cruise control, etc.). Such sensors are complex, and ordinary people would not expect a

coach manufactured in 2007 to include them. MCI, an industry leader, was unaware of such

proximity sensors being commercially available and technologically appropriate for the subject

coach in 2007. (Hoogestraat Depo. at 69:14–70:16, Ex. C at 18-19.).

7. Plaintiffs do not dispute, moreover, the inevitability of blind spots. The placement

and focus of a mirror necessarily substitutes the driver’s view of one thing for another, obscuring

what the driver would otherwise have seen. Blind spots are also a necessary consequence of a

coach’s structural components, alteration or elimination of which can make the coach less safe.

8. But the perceived risk associated with blind spots in large commercial vehicles is

also noted in the Nevada Driver’s Handbook, so it appears the Nevada Department of Motor

Vehicles believes this to be a known, ordinary risk to all drivers. (Nevada Driver’s Handbook at

53, Ex. D at 26.)3

2 As set forth in “MCI’s Motion for Summary Judgment on Punitive Damages,” it is MCI’s position
that any such “air blast” did not create a hazard, but in any event, the question before the Court here
is what an ordinary user or consumer would anticipate, and plaintiffs have offered no evidence on
that question.
3 Again as set forth in “MCI’s Motion for Summary Judgment on Punitive Damages,” MCI does
not concede any hazard created by its coach; the point, rather, is that if there is any risk it does not
exceed reasonable consumer expectations.
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7

9. Plaintiffs presented no evidence that an ordinary purchaser or driver of a coach, or

even a passenger, pedestrian, cyclist, or motorist would find the blind spots in this coach to

constitute an unexpected danger.

D. Plaintiffs Claim that Not Installing the S-1 Gard Made the Coach Defective

10. An S-1 Gard Dangerzone Deflector (“S-1 Gard”) is a polyurethane device that can

be mounted just before the rear tires of a bus. (S-1 Gard Product information, Ex. E at 28.) The

stated purpose of the S-1 Gard is to deflect a person’s body away from the tires so as to minimize

injury. Plaintiffs contend that if MCI had installed an S-1 Gard on the coach at issue, Dr. Khiabani

would have only suffered minor injuries.

11. The S-1 Gard was developed to protect boarding and disembarking passengers on

mass transit buses. The promotional video for the S-1 Gard demonstrates various scenarios where a

passenger falls near the wheel well as the bus slowly starts from a stopped position. The S-1 Gard

is primarily used on public transit buses (i.e., buses that make many stops around town and operate

near curbs and bus stops) rather than long haul motor coaches like MCI’s coach. The S-1 Gard’s

inventor admits that even among public transit agencies only fifty percent actually use the S-1 Gard.

(Barron Deposition at 112:11-12, Ex. F at 37.) That fully half of such agencies reject the S-1 Gard

is even more surprising given that the federal government will now pay public transit agencies to

purchase the S-1 Gard. (Id. at 90:21-25-91:1-4, Ex. F at 35-36.)

12. Plaintiffs presented no evidence that an ordinary purchaser or driver of a coach, or

even a passenger, pedestrian, cyclist, or motorist would find the absence of an S-1 Gard to

constitution an unexpected danger. To the contrary, the ordinary person understands that falling in

the path of any moving vehicle can lead to catastrophic injury or death.

Argument and Citation of Authority

I. Standard for Motion for Summary Judgment

Summary judgment must be granted “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
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8

of law.” NRCP 56(c); see Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005).

An issue of material fact is genuine only when the evidence is such that a rational jury could return

a verdict in favor of the nonmoving party. Id. at 731, 121 P.3d at 1031. When a defendant files a

motion for summary judgment that identifies the absence of facts sufficient to establish a claim for

relief, the claimant must come forward with facts that are both admissible and sufficient to support

the asserted claims. Id.

If the nonmoving party bears the burden of persuasion at trial, as plaintiffs do here, “the

party moving for summary judgment may satisfy the burden of production by either (1) submitting

evidence that negates an essential element of the nonmoving party’s claim, or (2) pointing out . . .

that there is an absence of evidence to support the nonmoving party’s case.” Cuzze vs. University

Cmty. Coll. Sys. of Nev., 123 Nev. 578, 602–03, 172 P.3d 131, 134 (2007) (internal quotation

omitted).

After the moving party demonstrates no genuine issue of material fact exists, to defeat

summary judgment the nonmoving party must show the existence of a genuine issue of material

fact. Id. at 602, 172 P.3d at 134. The party opposing summary judgment is not entitled to build a

case on the “threads of whimsy, speculation and conjecture.” Collins v. Union Fed. Sav. & Loan

Ass’n, 99 Nev. 284, 302, 662 P.2d 610, 621 (1983) (affirming summary judgment because

plaintiff’s affidavit was insufficient to “produce the requisite quantum of evidence to enable him to

reach the jury with his claims”). Further, speculative arguments about what the facts might be at

the time of trial do not suffice to withstand a motion for summary judgment. Wood, 121 Nev. 731–

32, 121 P.3d at 1031. The nonmoving party must present genuine issues of material fact to avoid

summary judgment. Id. at 732, 121 P.3d at 1031 (The non-moving party “bears the burden to do

more than simply show that there is some metaphysical doubt as to the operative facts in order to

avoid summary judgment being entered in the moving party’s favor.”).

“The admissibility of evidence on a motion for summary judgment is subject to NRCP

43(a), and evidence that would be inadmissible at the trial of the case is inadmissible on a motion

for summary judgment.” Adamson v. Bowker, 85 Nev. 115, 119, 450 P.2d 796, 799 (1969). Thus,
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“[t]he trial court may not consider hearsay or other inadmissible evidence.” Id.; NRCP 56(e)

(summary judgment papers “shall set forth such facts as would be admissible in evidence”).

II. As a Preliminary Matter, this is Not a Proper Product-Defect Case

Dr. Khiabani was neither a consumer nor user of the coach in question. The Nevada

Supreme Court recently clarified its formal adoption of “the consumer-expectation test, which is set

forth in Section 402A of the Restatement (Second) of Torts.” Trejo, 402 P.3d at 653. And a literal

interpretation of Section 402A, would not extend its scope beyond users or consumers:

402A. SPECIAL LIABILITY OF SELLER OF PRODUCT FOR PHYSICAL
HARM TO USER OR CONSUMER

(1) One who sells any product in a defective condition unreasonably dangerous
to the user or consumer or to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property . . .

RESTATEMENT (SECOND) OF TORTS § 402A. In fact, an express caveat to Section 402A recognizes

that it does not necessarily extend strict-products liability against a manufacturer to a bystander:

The Institute expresses no opinion as to whether the rules stated in this Section
may not apply

(1) to harm to persons other than users or consumers . . .

Id. Comment o to the section, moreover, states that “[T]he Institute expresses no opinion as to

whether the rules stated in this Section may not apply to harm to persons other than users or

consumers.” One reason that liability to bystanders is not merely assumed is that the manufacturer

makes no implied representation to the world at large as to the character of the product, but rather to

the consumer. See Ewen v. McLean Trucking Co., 706 P.2d 929, 932-33 (Or. 2009).

Whether standing extends to bystanders or other non-users technically remains an open

question in Nevada. In candor, some opinions of the Nevada Supreme Court (without comment)

assume (without comment) that the right to sue in strict liability extends to injured bystanders. See,
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e.g., General Elec. Co. v. Bush, 88 Nev. 360, 498 P.2d 366 (1972) (injury to person installing

product). And it is true that many jurisdictions have extended the right to bystanders to pursue

claims in strict liability for injuries caused by defects. Nevertheless, undersigned counsel find no

case where the Nevada Supreme Court has squarely addressed the issue or ever held that product-

defect claims extend to non-users.

This Court should not presume that Section 402A applies to non-users, as the plain reading

of the section indicates that it would not apply, the Nevada Supreme Court has not squarely

addressed the issue, and other lower courts have declined to assume that a jurisdiction would extend

the right to bystanders where the state’s legislature or high court has been silent. See Davidson v.

Leadingham, 294 F. Supp. 155, 157 (E.D. Ky. 1968); Mull v. Cold Co., 31 F.R.D. 154 (S.D. N.Y.

1962).

III. Assuming Bystanders May Recover Directly from a Manufacturer, Plaintiffs Still Must
Demonstrate that the Product is More Dangerous than an Ordinary User Would Expect

Manufacturers are not insurers of their products; “their liability is not absolute simply upon

evidence of injury alone.” Worrell v. Barnes, 87 Nev. 204, 206, 484 P.2d 573, 575 (1971) (citing P.

Keeton, Products Liability, 41 TEX. L. REV. 855, 858 (1963)), overruled on other grounds by

Calloway v. City of Reno, 116 Nev. 250, 993 P.2d 1259 (2000).4 Thus, the jury cannot presume a

defect exists anytime a product causes an injury. Ginnis, 86 Nev. at 413, 470 P.2d at 138 (holding

4 See also Horst v. Deere & Co., 769 N.W.2d 536, 543 (Wis. 2009) (“Strict products liability is not,
however, absolute liability. . . . Hence, all of the strict products liability analytical frameworks-
including . . . our own focus on consumer expectations-have at least a partial grounding in the
necessity of guarding against absolute liability.”); Seattle-First Nat. Bank v. Tabert, 542 P.2d 774,
779 (Wash. 1975) (en banc) (“the doctrine of strict liability does not impose legal responsibility
simply because a product causes harm. Such a result would embody absolute liability which is not
the import of strict liability.”); Birnbaum, Unmasking the Test for Design Defect: from Negligence
[to Warranty] to Strict Liability to Negligence, 33 VANDERBILT L. REV. 593, 598 (1980).

001500

001500

00
15

00
001500


	2017-12-04 MCI_s Motion for Summary Judgment on All Claims Alleging a Product Defect_v1



