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August 28 Expert Report of Larry 
Stokes 

01/22/18 12 2794–2814 

53 Defendant’s Reply in Support of 
Motion in Limine No. 7 to Exclude 
Any Claims that the Subject Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/22/18 12 2778–2787 

71 Defendant’s Trial Brief in Support of 
Level Playing Field 

02/20/18 19 
20 

4748–4750 
4751–4808 

5 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Answer to Plaintiffs’ 
Amended Complaint 

06/28/17 1 81–97 

56 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Joinder to Plaintiffs’ 
Motion for Determination of Good 
Faith Settlement with Michelangelo 
Leasing Inc. dba Ryan’s Express and 
Edward Hubbard 

01/22/18 12 2815–2817 

33 Defendants’ Motion in Limine No. 13 
to Exclude Plaintiffs’ Expert Witness 

12/07/17 8 1802–1816 
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Robert Cunitz, Ph.d., or in the 
Alternative, to Limit His Testimony 

36 Defendants’ Motion in Limine No. 17 
to Exclude Claim of Lost Income, 
Including the August 28 Expert 
Report of Larry Stokes 

12/08/17 9 2106–2128 

54 Defendants’ Reply in Support of 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D., or in the Alternative to 
Limit His Testimony 

01/22/18 12 2788–2793 

6 Demand for Jury Trial 06/28/17 1 98–100 
147 Exhibits G–L and O to: Appendix of 

Exhibits to: Motor Coach Industries, 
Inc.’s Motion for a Limited New Trial 
(FILED UNDER SEAL) 

05/08/18 51 
52 

12705–12739 
12740–12754 

142 Findings of Fact and Conclusions of 
Law and Order on Motion for 
Determination of Good Faith 
Settlement (FILED UNDER SEAL) 

03/14/18 
 

51 12490–12494 

75 Findings of Fact, Conclusions of Law, 
and Order 

02/22/18 22 5315–5320 

108 Jury Instructions 03/23/18 41 
42 

10242–10250 
10251–10297 

110 Jury Instructions Reviewed with the 
Court on March 21, 2018 

03/30/18 42 10303–10364 

64 Jury Trial Transcript  02/12/18 15 
16 

3537–3750 
3751–3817 

85 Jury Trial Transcript 03/06/18 28 
29 

6883–7000 
7001–7044 

87 Jury Trial Transcript 03/08/18 30 7266–7423 
92 Jury Trial Transcript 03/13/18 33 8026–8170 
93 Jury Trial Transcript 03/14/18 33 

34 
8171–8250 
8251–8427 

94 Jury Trial Transcript 03/15/18 34 
35 

8428–8500 
8501–8636 

95 Jury Trial Transcript 03/16/18 35 8637–8750 
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36 8751–8822 
98 Jury Trial Transcript 03/19/18 36 

37 
8842–9000 
9001–9075 

35 Motion for Determination of Good 
Faith Settlement Transcript 

12/07/17 9 2101–2105 

22 Motion for Summary Judgment on 
Foreseeability of Bus Interaction with 
Pedestrians or Bicyclists (Including 
Sudden Bicycle Movement) 

10/27/17 3 589–597 

26 Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 642–664 

117 Motion to Retax Costs 04/30/18 47 
48 

11743–11750 
11751–11760 

58 Motions in Limine Transcript 01/29/18 12 
13 

2998–3000 
3001–3212 

61 Motor Coach Industries, Inc.’s Answer 
to Second Amended Complaint 

02/06/18 14 3474–3491 

90 Motor Coach Industries, Inc.’s Brief in 
Support of Oral Motion for Judgment 
as a Matter of Law (NRCP 50(a)) 

03/12/18 32 
33 

7994–8000 
8001–8017 

146 Motor Coach Industries, Inc.’s Motion 
for a Limited New Trial (FILED 
UNDER SEAL) 

05/07/18 51 12673–12704 

30 Motor Coach Industries, Inc.’s Motion 
for Summary Judgment on All Claims 
Alleging a Product Defect 

12/04/17 6 
7 

1491–1500 
1501–1571 

145 Motor Coach Industries, Inc.’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceed Paid by Other 
Defendants (FILED UNDER SEAL) 

05/07/18 51 12647–12672 

96 Motor Coach Industries, Inc.’s 
Opposition to Plaintiff’s Trial Brief 
Regarding Admissibility of Taxation 
Issues and Gross Versus Net Loss 
Income 

03/18/18 36 8823–8838 

52 Motor Coach Industries, Inc.’s Pre-
Trial Disclosure Pursuant to NRCP 
16.1(a)(3) 

01/19/18 12 2753–2777 
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120 Motor Coach Industries, Inc.’s 
Renewed Motion for Judgment as a 
Matter of Law Regarding Failure to 
Warn Claim 

05/07/18 48 
49 

11963–12000 
12001–12012 

47 Motor Coach Industries, Inc.’s Reply 
in Support of Its Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/17/18 11 2705–2719 

149 Motor Coach Industries, Inc.’s Reply 
in Support of Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

07/02/18 52 12865–12916 

129 Motor Coach Industries, Inc.’s Reply 
in Support of Renewed Motion for 
Judgment as a Matter of Law 
Regarding Failure to Warn Claim 

06/29/18 50 12282–12309 

70 Motor Coach Industries, Inc.’s 
Response to “Bench Brief on 
Contributory Negligence” 

02/16/18 19 4728–4747 

131 Motor Coach Industries, Inc.’s 
Response to “Plaintiffs’ Supplemental 
Opposition to MCI’s Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid to Other Defendants” 

09/24/18 50 12322–12332 

124 Notice of Appeal 05/18/18 49 12086–12097 
139 Notice of Appeal 04/24/19 50 12412–12461 
138 Notice of Entry of “Findings of Fact 

and Conclusions of Law on 
Defendant’s Motion to Retax” 

04/24/19 50 12396–12411 

136 Notice of Entry of Combined Order (1) 
Denying Motion for Judgment as a 
Matter of Law and (2) Denying Motion 
for Limited New Trial 

02/01/19 50 12373–12384 

141 Notice of Entry of Court’s Order 
Denying Defendant’s Motion to Alter 
or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 

05/03/19 50 12480–12489 
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Defendants Filed Under Seal on 
March 26, 2019 

40 Notice of Entry of Findings of Fact 
Conclusions of Law and Order on 
Motion for Determination of Good 
Faith Settlement 

01/08/18 11 2581–2590 

137 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order on 
Motion for Good Faith Settlement 

02/01/19 50 12385–12395 

111 Notice of Entry of Judgment 04/18/18 42 10365–10371 
12 Notice of Entry of Order 07/11/17 1 158–165 
16 Notice of Entry of Order 08/23/17 1 223–227 
63 Notice of Entry of Order 02/09/18 15 3511–3536 
97 Notice of Entry of Order 03/19/18 36 8839–8841 
15 Notice of Entry of Order (CMO) 08/18/17 1 214–222 
4 Notice of Entry of Order Denying 

Without Prejudice Plaintiffs’ Ex Parte 
Motion for Order Requiring Bus 
Company and Bus Driver to Preserve 
an Immediately Turn Over Relevant 
Electronic Monitoring Information 
from Bus and Driver Cell Phone 

06/22/17 1 77–80 

13 Notice of Entry of Order Granting 
Plaintiffs’ Motion for Preferential Trial 
Setting 

07/20/17 1 166–171 

133 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Defendant SevenPlus 
Bicycles, Inc. Only 

10/17/18 50 12361–12365 

134 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Bell Sports, Inc. Only 

10/17/18 50 12366–12370 

143 Objection to Special Master Order 
Staying Post-Trial Discovery Including 
May 2, 2018 Deposition of the 
Custodian of Records of the Board of 
Regents NSHE and, Alternatively, 
Motion for Limited Post-Trial 

05/03/18 51 12495–12602 
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Discovery on Order Shortening Time 
(FILED UNDER SEAL) 

39 Opposition to “Motion for Summary 
Judgment on Foreseeability of Bus 
Interaction with Pedestrians of 
Bicyclists (Including Sudden Bicycle 
Movement)” 

12/27/17 11 2524–2580 

123 Opposition to Defendant’s Motion to 
Retax Costs 

05/14/18 49 12039–12085 

118 Opposition to Motion for Limited Post-
Trial Discovery 

05/03/18 48 11761–11769 

151 Order (FILED UNDER SEAL) 03/26/19 52 12931–12937 
135 Order Granting Motion to Dismiss 

Wrongful Death Claim 
01/31/19 50 12371–12372 

25 Order Regarding “Plaintiffs’ Motion to 
Amend Complaint to Substitute 
Parties” and “Countermotion to Set a 
Reasonable Trial Date Upon Changed 
Circumstance that Nullifies the 
Reason for Preferential Trial Setting” 

11/17/17 3 638–641 

45 Plaintiffs’ Addendum to Reply to 
Opposition to Motion for Summary 
Judgment on Forseeability of Bus 
Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/17/18 11 2654–2663 

49 Plaintiffs’ Joinder to Defendant Bell 
Sports, Inc.’s Motion for 
Determination of Good Faith 
Settlement on Order Shortening Time 

01/18/18 11 2735–2737 

41 Plaintiffs’ Joint Opposition to 
Defendant’s Motion in Limine No. 3 to 
Preclude Plaintiffs from Making 
Reference to a “Bullet Train” and to 
Defendant’s Motion in Limine No. 7 to 
Exclude Any Claims That the Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/08/18 11 2591–2611 
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37 Plaintiffs’ Joint Opposition to MCI 
Motion for Summary Judgment on All 
Claims Alleging a Product Defect and 
to MCI Motion for Summary 
Judgment on Punitive Damages 

12/21/17 9 2129–2175 

50 Plaintiffs’ Motion for Determination of 
Good Faith Settlement with 
Defendants Michelangelo Leasing Inc. 
d/b/a Ryan’s Express and Edward 
Hubbard Only on Order Shortening 
Time 

01/18/18 11 2738–2747 

42 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D. or in the Alternative to 
Limit His Testimony 

01/08/18 11 2612–2629 

43 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 17 to Exclude 
Claim of Lost Income, Including the 
August 28 Expert Report of Larry 
Stokes 

01/08/18 11 2630–2637 

126 Plaintiffs’ Opposition to MCI’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 
Defendants  

06/06/18 49 12104–12112 

130 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 

09/18/18 50 12310–12321 

150 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

09/18/18 52 12917–12930 

122 Plaintiffs’ Supplemental Verified 
Memorandum of Costs and 
Disbursements Pursuant to NRS 
18.005, 18.020, and 18.110 

05/09/18 49 12019–12038 
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91 Plaintiffs’ Trial Brief Regarding 
Admissibility of Taxation Issues and 
Gross Versus Net Loss Income 

03/12/18 33 8018–8025 

113 Plaintiffs’ Verified Memorandum of 
Costs and Disbursements Pursuant to 
NRS 18.005, 18.020, and 18.110 

04/24/18 42 10375–10381 

105 Proposed Jury Instructions Not Given 03/23/18 41 10207–10235 
109 Proposed Jury Verdict Form Not Used 

at Trial 
03/26/18 42 10298–10302 

57 Recorder’s Transcript of Hearing on 
Defendant’s Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/23/18 12 2818–2997 

148 Reply in Support of Motion for a 
Limited New Trial (FILED UNDER 
SEAL) 

07/02/18 52 12755–12864 

128 Reply on Motion to Retax Costs 06/29/18 50 12269–12281 
44 Reply to Opposition to Motion for 

Summary Judgment on Foreseeability 
of Bus Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/16/18 11 2638–2653 

46 Reply to Plaintiffs’ Opposition to 
Motion for Summary Judgment on 
Punitive Damages 

01/17/18 11 2664–2704 

3 Reporter’s Transcript of Motion for 
Temporary Restraining Order 

06/15/17 1 34–76 

144 Reporter’s Transcript of Proceedings 
(FILED UNDER SEAL) 

05/04/18 51 12603–12646 

14 Reporter’s Transcription of Motion for 
Preferential Trial Setting  

07/20/17 1 172–213 

18 Reporter’s Transcription of Motion of 
Status Check and Motion for 
Reconsideration with Joinder  

09/21/17 1 
2 

237–250 
251–312 

65 Reporter’s Transcription of 
Proceedings 

02/13/18 16 
17 

3818–4000 
4001–4037 

66 Reporter’s Transcription of 
Proceedings 

02/14/18 17 
18 

4038–4250 
4251–4308 
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68 Reporter’s Transcription of 
Proceedings 

02/15/18 18 4315–4500 

69 Reporter’s Transcription of 
Proceedings 

02/16/18 19 4501–4727 

72 Reporter’s Transcription of 
Proceedings 

02/20/18 20 
21 

4809–5000 
5001–5039 

73 Reporter’s Transcription of 
Proceedings 

02/21/18 21 5040–5159 

74 Reporter’s Transcription of 
Proceedings 

02/22/18 21 
22 

5160–5250 
5251–5314 

77 Reporter’s Transcription of 
Proceedings 

02/23/18 22 
23 

5328–5500 
5501–5580 

78 Reporter’s Transcription of 
Proceedings 

02/26/18 23 
24 

5581–5750 
5751–5834  

79 Reporter’s Transcription of 
Proceedings 

02/27/18 24 
25 

5835–6000 
6001–6006 

80 Reporter’s Transcription of 
Proceedings 

02/28/18 25 6007–6194 

81 Reporter’s Transcription of 
Proceedings 

03/01/18 25 
26 

6195–6250 
6251–6448 

82 Reporter’s Transcription of 
Proceedings 

03/02/18 26 
27 

6449–6500 
6501–6623 

83 Reporter’s Transcription of 
Proceedings 

03/05/18 27 
28 

6624–6750 
6751–6878 

86 Reporter’s Transcription of 
Proceedings 

03/07/18 29 
30 

7045–7250 
7251–7265 

88 Reporter’s Transcription of 
Proceedings 

03/09/18 30 
31 

7424–7500 
7501–7728 

89 Reporter’s Transcription of 
Proceedings 

03/12/18 31 
32 

7729–7750 
7751–7993 

99 Reporter’s Transcription of 
Proceedings 

03/20/18 37 
38 

9076–9250 
9251–9297 

100 Reporter’s Transcription of 
Proceedings 

03/21/18 38 
39 

9298–9500 
9501–9716 

101 Reporter’s Transcription of 
Proceedings 

03/21/18 39 
40 

9717–9750 
9751–9799 
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102 Reporter’s Transcription of 
Proceedings 

03/21/18 40 9800–9880 

103 Reporter’s Transcription of 
Proceedings 

03/22/18 40 
41 

9881–10000 
10001–10195 

104 Reporter’s Transcription of 
Proceedings 

03/23/18 41 10196–10206 

24 Second Amended Complaint and 
Demand for Jury Trial 

11/17/17 3 619–637 

107 Special Jury Verdict 03/23/18 41 10237–10241 
112 Special Master Order Staying Post-

Trial Discovery Including May 2, 2018 
Deposition of the Custodian of Records 
of the Board of Regents NSHE 

04/24/18 42 10372–10374 

62 Status Check Transcript 02/09/18 14 
15 

3492–3500 
3501–3510 

17 Stipulated Protective Order 08/24/17 1 228–236 
121 Supplement to Motor Coach 

Industries, Inc.’s Motion for a Limited 
New Trial 

05/08/18 49 12013–12018 

60 Supplemental Findings of Fact, 
Conclusions of Law, and Order 

02/05/18 14 3470–3473 

132 Transcript 09/25/18 50 12333–12360 
23 Transcript of Proceedings 11/02/17 3 598–618 
27 Volume 1: Appendix of Exhibits to 

Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 
4 

665–750 
751–989 

28 Volume 2: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 4 
5 

990–1000 
1001–1225 

29 Volume 3: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 5 
6 

1226–1250 
1251–1490 
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that a product liability plaintiff “must still prove his case”); see generally William L. Prosser, ‘The

Fall of the Citadel,’ 50 MINN. L. REV. 791, 799 (1966) (strict liability claims evolved from warranty

claims and, while they eliminated the need for privity of contract, they do not give rise to absolute

liability), cited by Shoshone Coca-Cola Bottling Co. v. Dolinski, 82 Nev. 439, 441, 420 P.2d 855,

857 (1966); Greenman v. Yuba Power Products, Inc., 377 P.2d 897 (Cal. 1962).

This basic concept is underscored even by the Nevada Supreme Court’s Stackiewicz

decision. The Court held that evidence that a product malfunctioned “might properly be accepted

by the trier of fact as sufficient circumstantial proof of a defect, or an unreasonably dangerous

condition, without direct proof of the mechanical cause of the malfunction.” Stackiewicz v. Nissan

Motor Corp. in U.S.A., 100 Nev. 443, 450-51, 686 P.2d 925, 929 (1984). Thus, while the plaintiff

did not have to provide direct evidence of “the mechanical cause,” the Court allowed the plaintiff’s

claim to proceed only because she had evidence that the product had, in fact, “malfunctioned.” Id.

It did not excuse plaintiff from proving an actual defect. And it certainly did not reduce the

showing that a plaintiff must make when alleging a design defect. Mere injury resulting from

contact with a product does not indicate it was defective.

A. The Product is Defective Only if it is More Dangerous
than the Ordinary Consumer or User Would Already Expect

In Nevada, a product may be deemed defective only if it “fails to perform in the manner

reasonably to be expected in light of its nature and intended function and it was more dangerous

than would be contemplated by the ordinary user having the ordinary knowledge available in the

community.” Trejo, 402 P.3d at 650 (2017), quoting Ginnis, 86 Nev. at 413, 470 P.2d at 138

(1970). Mere evidence of injury is not evidence of either a malfunction or a design defect without

evidence that the coach is unreasonably dangerous under the consumer-expectation test.5

5 See generally Gunlock v. New Frontier Hotel Corp., 78 Nev. 182, 370 P.2d 682 (1962); Cooper
Tire & Rubber Co. v. Mendez, 204 S.W.3d 797, 807 (Tex. 2006) (“The inference of defect may not
be drawn … from the mere fact of a product-related accident.”); Clement v. Griffin, 634 So.2d 412,
429-30, 441 (La. Ct. App. 1994) (“failure of a tire is not such an unusual event that a defect can be
(footnote continued)

001501

001501

00
15

01
001501



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

12

Nevada’s consumer-expectation test originates from comment i to the Restatement (Second)

of Torts § 402A (1965), which explains that a product “must be dangerous to an extent beyond that

which would be contemplated by the ordinary consumer who purchases it, with the ordinary

knowledge common to the community as to its characteristics.” (Emphasis added). Comment i

explicitly acknowledges that unreasonable danger is a relative concept, as “any food or drug

necessarily involves some risk of harm.” Id. at cmt. i; see also Seattle-First Nat. Bank v. Tabert,

542 P.2d 774, 779 (Wash. 1975) (en banc); cf. Sea Ray Boats, Inc., 119 Nev. at 107, 65 P.3d at 249

(noting that Allison v. Merck involved a “reasonably or unavoidably unsafe” product).

The question is how potentially dangerous an objective, ordinary consumer contemplates the

risks would be—an inherent reasonableness determination—given her general knowledge about the

product’s “characteristics,” including its performance and “nature and intended function.” See

Ward v. Ford Motor Co., 99 Nev. 47, 48, 657 P.2d 95, 96 (1983); Lenhardt v. Ford Motor Co., 683

P.2d 1097, 1101 (Wash. 1984) (Dimmick, J., dissenting); see also Horst v. Deere & Co., 769

N.W.2d 536, 551 (Wis. 2009) (“ordinary consumer” is an objective standard). What degree of

safety the consumer contemplates in regard to a particular product is inherently a reasonableness

determination. If the alleged danger or the theoretical “defect” was within the ordinary consumer’s

contemplation, then the product is not unreasonably dangerous.

1. The Ordinary Consumer Test Applies to the Determination
of a Defect Regardless of Whether a Bystander May Recover

Assuming the rights of Section 402A extend to non-users, the test for determining the

existence of a defect remains focused on the reasonable expectations of the ordinary consumer or

inferred solely form the fact that the accident occurred”); Vineyard v. Empire Machinery Co., 581
P.2d 1152, 1154 (Ariz. Ct. App. 1978) (“merely because the use of a product results in injury does
not necessarily impose liability upon the manufacturer”); R.W. Bass v. Gen. Motors Corp., 491
S.W.2d 941, 947 (Tex. Ct. App. 1973) (“[i]t is fundamental that in order to recover in a cause of
action based upon strict liability or negligence, more than the accident itself must be proved”);
Kaesik v. John E. Mitchell Co., Inc., 492 P.2d 871, 873 (Colo. Ct. App. 1971) (“[t]o prove a prima
facie case, the plaintiff had to prove – in addition to the happening of the accident – that the product
was defective”).
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user, and not of the bystander. Ewen v. McLean Trucking Co., 706 P.2d 929, 932-33 (Or. 2009);

Horst, 769 N.W.2d at 554. “With respect to determining whether a product is unreasonably

dangerous, there are significant differences between a standard based on the expectations of an

ordinary consumer and a standard based on the expectations of an ordinary bystander.” Horst v.

Deere & Co., 769 N.W.2d at 546. “The consumer contemplation test was developed in recognition

of the fact that it is reasonable for users and consumers of products to hold certain expectations

regarding the products they use and the products they buy.” Id. at 551. Interestingly, the Horst

court recognized that a bystander-expectation test would negate a particular policy underlying the

consumer-expectation test which the Nevada Supreme Court recently found to be important—i.e.,

that the focus be on the expectation of the ordinary user to a general focus on the product, as

evaluated by the world at large. Id., Trejo, 402 P.3d at 658 (the appropriate test “focuses on the

reasonable expectation of the consumer” rather than “focus on the product itself.”).

In a case similar to this, the Oregon Supreme Court explained how the ordinary consumer

test still would be used to determine the existence of defect even where the injury is to a pedestrian.

In that case, a pedestrian was hit by a truck while crossing a street intersection. Ewen, 706 P.2d

929. The pedestrian’s guardian ad litem sued the truck manufacturer alleging that the vehicle had a

blind spot that prevented the driver from seeing a pedestrian who was immediately in front of and

to the right of the truck. A jury entered a verdict in favor of the pedestrian. The manufacturer,

appealed, contending that the jury instructions were erroneous because they defined “user” of a

product as anyone who may reasonably be expected to be affected by the product, such as a

pedestrian. The manufacturer asserted that expectations of the “user or consumer” under products

liability law should not be equated to the expectations of a pedestrian. The Oregon Supreme Court

agreed with the manufacturer, noting that Oregon has codified the Restatement (Second) of Torts §

402A and comment i, which has the “consumer contemplation test.” The court reversed the

plaintiffs’ judgment, holding that it was erroneous to use a pedestrian-contemplation test that

includes the perspective of everyone who might be affected by a product. Regardless of who was

injured, the jury still had to determine the reasonable expectation of the consumer or user.
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2. Dangers that Are Inherent or Otherwise Obvious Cannot Be Unexpected

“One of the implications of the consumer contemplation test is that consumers can and do

contemplate open and obvious dangers, and are not protected when injured by such dangers.”6

Horst,, 769 N.W.2d at 543; Blue v. Environmental Engineering, Inc., 828 N.E.2d 1128, 1136 (Ill.

2005) (“Under the consumer-expectation test, the open and obvious nature of a danger would bar

recovery where the injury was the result of the inherent properties of the product which were

obvious to anyone who came into contact with it.”); Tillman v. R.J. Reynolds Tobacco Co., 871 So.

2d 28, 34 (Ala. 2003) (obvious hazards of smoking cigarettes prevented recovery under consumer-

expectations test); Thongchoom v. Graco Children's Products, Inc., 71 P.3d 214, 218 (Wash. Ct.

App. 2003) (baby walker not defective under consumer-expectations test because danger of baby's

mobility was obvious); Sacks v. Phillip Morris, Inc., 139 F.3d 892 (4th Cir. 1998) (Md. law)

(obvious and commonly known risk that cigarettes may start fires precludes liability under both

consumer-expectations and risk-utility tests). Put simply, if the allegedly dangerous aspect of a

product is open and obvious, then the “ordinary user” will already expect it and approach the

product accordingly.

B. As with Any Other Element, Plaintiffs Must Present Proof
of the Ordinary Consumer’s or User’s Reasonable Expectations

“Adoption of strict tort liability as a theory of recovery ‘does not mean that the plaintiff is

relieved of the burden of proving a case.’” Trejo, 402 P.3d at 653, quoting Shoshone Coca-

Cola Bottling Co. v. Dolinski, 82 Nev. 439, 443, 420 P.2d 855, 857 (1966). This burden includes

demonstrating that the allegedly defective aspect of the design is not already contemplated by the

ordinary consumer, as an element of plaintiffs’ prima facie case. It is not an affirmative defense.

6 The Nevada Supreme Court understood this when they reaffirmed Nevada’s commitment to the
consumer-expectation test a few months ago, as Justice Pickering mentioned in her dissent that
many design-defect claims (that might conceivably have merit under a risk-utility analysis) would
be foreclosed as a necessary ramification of the consumer-expectation test. Trejo, 402 P.3d at 664
(Pickering, J., dissenting).

001504

001504

00
15

04
001504



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

15

As one appellate court explained:

In order to establish a prima facie case of strict liability in tort the plaintiff must
prove the product was in a defective condition unreasonably dangerous to any
user or consumer or to his property. “Unreasonably dangerous” has been defined
as “dangerous to an extent beyond that which would be contemplated by the
ordinary consumer . . . with the ordinary knowledge common to the community
as to its characteristics.” To be unreasonably dangerous a defective condition
must be hidden or concealed. Whether a danger is open and obvious is the same
as the question of whether a danger is concealed or hidden to the user in a given
set of facts.

FMC Corp. v. Brown, 526 N.E.2d 719, 728 (Ind. Ct. App. 1988), aff’d, 551 N.E.2d 444 (Ind. 1990)

(internal citations omitted). Thus, proving that a product is allegedly “more dangerous than would

be contemplated by the ordinary user” necessarily requires proving that the allegedly dangerous

condition is not already contemplated by the ordinary user.

IV. Even Construing the Evidence in a Light Most Favorable to Plaintiffs,
the Coach is Not More Potentially Dangerous than Consumers Expect

Motor coaches, like any vehicle and especially large ones, present well-known potential

dangers that must be respected. Plaintiffs have presented no evidence that the danger that killed Dr.

Khiabani, his impact with the motor coach’s tire, was more dangerous than those open and obvious

in any coach.

First, plaintiffs ignore the relevant community of consumers and users of coaches, which is a

sophisticated class of purchasers and trained drivers. That community is, if anything, more attuned

to these inherent dangers and therefore expects them. And given their specialized knowledge, their

expectations could be established only by expert testimony, which plaintiffs have not offered. In

any case, even if lay testimony were sufficient, no witness has attempted to describe their

expectations or how the motor coach here fell short.

Second, even if the expectations of passengers or others on the roadway were relevant,

plaintiffs again present no evidence of what they are. Plaintiffs gesture toward a body of complex

expert testimony about “air blasts,” rear-tire “suction,” “proximity sensors,” and a virtually

unknown “S1 Gard”—demonstrated at near-zero speeds. But they cannot escape the reality that
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passengers, pedestrians, and cyclists already expect a high level of danger from proximity to a fast-

moving motor coach. There is no evidence that the motor coach here fell defectively below those

clear-eyed expectations.

A. Plaintiffs Presented No Expectations of the Relevant Community
of Consumers and Users, Bus Purchasers and Drivers

A coach, unlike most consumer products, is not available for purchase by ordinary people. It

is sold to a specialized subset of common carriers and used only by specially trained drivers with

expertise in navigating the vehicle to protect passengers and others on the roadway. It is, therefore,

insufficient simply to rely on lay jurors’ own expectations—as might be the case for a product that

ordinary jurors might purchase or use.

1. The Only Relevant Expectations are Those
of People who Buy and Drive Motor Coaches

If a bus is a “product” for strict products liability, then the consumers or users whose

expectations are relevant to Nevada’s test for product defect are those who buy buses or control

their operation. Passengers ride coaches, but they are subject to the decisions of the driver, who

ultimately decides how to use the vehicle. To the extent that passengers are users, it relates only to

those aspects of a coach that affect the passengers’ experience.7

2. Motor Coach Purchasers and Drivers are a Sophisticated Community
with Specialized Knowledge of a Coach’s Dangers

Those who purchase and drive motor coaches are a specialized subset of society. Companies

such as Ryan’s Express have extensive knowledge through their own experience about the dangers

7 Another way to think about it is that passengers “use” some just some components of the coach—
the seats, the individual ventilation controls and lights, and (on public transit) straps or other
handholds—while the driver “uses” the coach’s engine, brakes, and steering controls. While
passenger use might be relevant in a case of injury from a broken strap causing a fall, for example,
only the driver’s use of the bus is relevant in this case.
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buses pose to their passengers and the public. Drivers of a motor coach require a specialized

license and then complete internal training, and the coach company involved in this action trained

both in the classroom and on the road. (Deposition of William Bartlett at 41:1-42:5, Ex. A at 2-3.)

The nature of their profession, of course, gives them extensive real-world experience in navigating

the potential hazards that their vehicle poses to passengers and others on the roadway.

3. Plaintiffs Failed to Produce Expert Testimony on the
Sophisticated Expectations of those who Buy and Drive Coaches

Lay jurors do not share this knowledge, training, or experience. That separation from the

world of coach purchasers and drivers is critical because it demarcates the line for when expert

testimony is critical. In Krause Inc. v. Little, the Nevada Supreme Court excused the lack of expert

testimony in a case involving a fall from a ladder, but only because “[t]he average juror is quite

familiar with a ladder’s functions, and does not require expert testimony to know that a ladder

should not collapse while a person stands on it.” 117 Nev. 929, 938, 34 P.3d 566, 572 (2001). The

average juror, in other words, is part of the community that buys and uses ladders, so they can be

trusted without expert assistance to determine the reasonable expectations of that community. The

corollary, however, is that where the average juror is not part of the community of consumers and

users, the expectations of that community must be introduced through expert testimony.

Here, expert testimony is necessary, not because the consumer-expectations test always

requires it, but because the consumers and users of a motor coach whose expectations are relevant

to identifying a product defect are themselves a group with expertise. The consumers and users of

buses form their expectations about reasonable danger with the perspective of their specialized

insight into those very dangers, and only an expert can assist the jury in divining those expectations.

Plaintiffs presented none. Without admissible testimony on the expectations of the relevant

consumers and users, plaintiffs’ product-defect claims fail.
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4. Even if Admissible, there is No Lay
Testimony on these Expectations

Even if a lay witness could testify about the expectations of a motor coach purchaser or

driver, none has. Edward Hubbard, the driver, did not testify that the motor coach fell below his

expectations of safety in light of his specialized knowledge. At most, he says that he would have

taken distance from a cyclist into greater consideration had he known about plaintiffs’ “air blast”

theory. But that does not establish that he believed the motor coach “failed to perform in the

manner reasonably to be expected in light of its nature and intended function and was more

dangerous than [he] would contemplate.” See Ginnis, 86 Nev. at 413, 470 P.2d at 138. If he

expected, in light of his training, that driving along-side a bicyclist could be extremely dangerous

(even deadly), as any driver should, the coach was not defective. Indeed, he did expect that, which

is why he testified that he both understood, and tried to comply with, the guideline of leaving at

least a three foot gap between his motor coach and a cyclist.

B. Even if Bystanders’ Expectations were Relevant, there
is No Evidence that the Motor Coach Fell Short

The consumer-expectation test for strict products liability does not take account of the

expectations of bystanders such as passengers, other motorists, cyclists, or pedestrians. But even if

it did, any reasonable bystander would recognize that riding a bicycle within two-to-three feet of a

large motor coach can be dangerous depending on the respective conduct of the coach operator and

the cyclist. The motor coach as designed and manufactured here—as opposed to how it was

operated—was no more dangerous than that sober expectation.

The difference between the motor coach’s design and manufacture, on the one hand, and its

operation, on the other, is critical. While the distance between Khiabani and the motor coach may

have been dangerously close, the danger created by that proximity was the driver’s decision to be in

that travel lane. It is not a defect in the motor coach itself; the motor coach did not dictate the

distance it would keep from a cyclist.
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1. People Expect Coaches or Other Buses to be Boxy

There is no evidence that ordinary people who interact with buses as passengers, drivers, or

cyclists expect buses to be anything other than boxy. The shape of the motor coach here is entirely

typical. Plaintiff’s expert, Dr. Robert J. Cunitz, is in a sense correct that a “fast and close bus is

[d]angerous as it threatens the stability of the bicyclist and, if the bicyclist falls, poses an additional

threat of running over the fallen bicyclist with its rear wheels.” (Cunitz Report, Ex. G at 40.) The

problem for plaintiffs is that this is a known, expected danger inherent in any “fast and close bus.”

Cyclists reasonably do expect that passing vehicles—whether large ones or small ones—represent a

hazard. There is no evidence that any alleged “air blasts” caused by this bus are more dangerous

than disturbances that cyclists already expect, and indeed there can be no such evidence beyond

rank speculation of what Dr. Khiabani was thinking in the moments before the accident.

2. People Expect Vehicles May Have Blind Spots

A driver’s vision is finite, so any mirror in any vehicle inevitably sacrifices the driver’s view

of one thing for another, obscuring what otherwise would have been in the driver’s vision. In

addition, all vehicles have to have structural components such as pillars for the safety and integrity

of the vehicle. Changing or eliminating a pillar to clear the driver’s vision can make the coach

more dangerous in other ways.

Regardless of whether ordinary people recognize the reasons for these necessary

compromises, they understand that vehicles have blind spots. (Nevada Driver’s Handbook at 42,

Ex. D at 25.) The ordinary consumer is unaware of proximity sensors,8 much less expects them on

a standard bus or coach. Ordinary people understand the considerable dangers posed by blind

spots. By definition, a vaguely defined “blind spot” does not make a motor coach more dangerous

than would be reasonably anticipated in any vehicle.

8 It is undisputed that even MCI, an industry leader, was unaware that effective and appropriate
proximity sensors were available for its coaches in 2007, when it sold this coach. (Hoogestraat
Deposition at 69:14–70:16, Ex. C at 18-19.)
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Here, in addition, Edward Hubbard admitted that he was able to see Khiabani as Hubbard

passed him. (Edward Hubbard Deposition at 26:1-25, Ex. H at 43.) He attempted to keep a three-

to-four–foot distance as he passed him. (Id. at 32:11-15, Ex. H at 44) Hubbard even tried to swerve

away when he saw Khiabani closing in on the bus. (Id. at 115:21–117:3, Ex. H at 45-47.) It is

complete speculation that some alteration of what plaintiffs perceive to be a “blind spot” would

have made any difference here.

3. People Expect Injury and Death
from Falling in the Pathway of a Large Vehicle

Most critically, ordinary people expect any vehicle to cause some and potentially

catastrophic injury when someone, for whatever reason, ends up in its pathway. The danger from

the motor coach here presented exactly the danger that ordinary people expect, no more.

The danger of a large vehicle tire is open and obvious. And it is undisputed that the vast

majority of private bus manufacturers like MCI do not use the S-1 Gard to conceal that potential

danger. (Deposition of Transcript of Mark Barron at 38:8-12, Ex. F at 34.) No buses or coaches in

Nevada use the S-1 Gard.

And as the S-1 Gard’s promotional video demonstrates, its function is for public transit (i.e.

buses that make many stops around town), not long-haul motor coaches like MCI’s coach. (See

S1GARD.COM (video demonstration of S-1 Gard), available also at https://youtu.be/PA2JV5ypIj8.)

Although no studies so proved in 2007, such a guard may protect passengers at the point of

embarking and disembarking for a transit bus that makes quick and frequent stops. Even then, its

use is too infrequent for people to make its absence unreasonably dangerous. (Barron Depo. at

112:11-12, Ex. F at 37.) Because it is not intended to protect nonpassengers in the bus’s orbit when

it is moving at high speeds, the S-1 Gard is relatively useless for a motor coach that loads its

passengers in one place and then travels directly to a destination. And the S-1 Gard is only effective

under certain circumstances. There is no reliable evidence here, for example, that Dr. Khiabani

would have escaped his fate even if an S-1 Gard had been properly installed. (See Funk Depo. at

82:9–15, Ex. I at 49.)

001510

001510

00
15

10
001510



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

21

People simply don’t expect coaches to have an S-1 Gard; they understand that the

consequences of falling into or under the tires of a large vehicle could be severe.

C. Plaintiffs’ Claim Lies Elsewhere

Plaintiffs may be right that the motor coach should never have been so close to Dr.

Khiabani. Perhaps the driver of the bus, who admits seeing Dr. Khiabani, should have given him a

wider berth. Perhaps the civil engineer placed the bike lane uncomfortably close to the travel lane.

Once Dr. Khiabani and the motor coach came into such close contact, however, the accident that

ensued was exactly the tragedy ordinary people expect can happen.

Plaintiffs’ litigation-driven efforts to further improve the design of the motor coach are

laudable, but those efforts do not set the standard or dictate what ordinary people expect. There is

no legally cognizable defect.

Conclusion

For the foregoing reasons, the Court should grant summary judgment in favor of MCI on all

of plaintiffs’ claims premised on liability for alleged product defects. As a matter of law, the motor

coach was not defective.

DATED this 1st day of December, 2017.
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DISTRICT COURT

CLARK COUNTY, NEVADA

KEON KHIABANI and ARIA KHIABANI, )
minors by and through their natural)
mother, KATAYOUN BARIN; KATAYOUN )
BARIN, individually; KATAYOUN BARIN)
as Executrix of the Estate of )
Kayvan Khiabani, M.D. (Decedent), )
and the Estate of Kayvan Khiabani, )
M.D. (Decedent), )

)
Plaintiffs, )Case No.

)A-17-755977-C
vs. )Dept. No.

)XIV
MOTOR COACH INDUSTRIES, INC., a )
Delaware corporation; MICHELANGELO )
LEASING, INC. d/b/a RYAN'S EXPRESS,)
an Arizona corporation; EDWARD )
HUBBARD, a Nevada resident; BELL )
SPORTS, INC. d/b/a GIRO SPORT )
DESIGN, a California corporation; )
SEVENPLUS BICYCLES, INC. d/b/a )
PRO CYCLERY, a Nevada corporation; )
DOES 1 through 20; and ROE )
CORPORATIONS 1 through 20, )

)
Defendants. )

___________________________________)

VIDEOTAPED DEPOSITION OF WILLIAM BARTLETT

LAS VEGAS, NEVADA

FRIDAY, SEPTEMBER 8, 2017

REPORTED BY: HOLLY LARSEN, CCR NO. 680, CA CSR 12170
JOB NO.: 416787
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1 BY MR. KEMP:

2 Q. All right. Now, earlier we talked about

3 classroom training for Veolia and CUSA and Coach

4 America and C America. Do you remember?

5 A. CUSA. Yes, sir.

6 Q. Would I be correct that neither Ryan's

7 Express or Michelangelo had a classroom training

8 program for either new hires or people that had a

9 commercial driver's license?

10 A. No.

11 Q. I would not be correct?

12 A. You would not be correct.

13 Q. Okay. They did have training?

14 A. Yes, sir.

15 Q. Okay. Tell me about that.

16 A. We had a classroom training program that I

17 put together that included, after the hire-on

18 process, three days approximately of classroom

19 training and another five or six days in skills

20 testing and road on-course testing.

21 Q. Three days of classroom and how much of

22 skills testing?

23 A. Well, after the classroom, we went through

24 basic skills where we set up cones and drive around

25 the cones and get the maneuvering to be proper.
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1 Q. And this was both at Ryan's Express and

2 Michelangelo?

3 A. Yes, sir.

4 Q. Same basic program at each?

5 A. Yes, sir.

6 Q. Okay. Where was the classroom at?

7 A. The classroom is above our shop at Gowan

8 Road for Las Vegas. Each location had their own

9 training location -- had their own training area.

10 Q. When you're saying "each location," you're

11 talking about Torrance and Phoenix?

12 A. Yes, sir.

13 Q. Let's focus on Las Vegas.

14 A. Okay.

15 Q. So in Las Vegas the area designated as the

16 classroom was located at Gowan Road?

17 A. Yes.

18 Q. When it wasn't being used for a classroom,

19 what was it used as?

20 A. It was empty.

21 Q. And who was the trainer? Who taught the

22 training?

23 A. Robert Garcia was the trainer at that

24 location.

25 Q. During the entire time period that you were
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Page 126

1 Q. And this is something that's commonly known

2 in the industry? That there's a potential for

3 right-sided blind spots?

4 A. Every large commercial vehicle has a blind

5 spot, yes -- has several blind spots.

6 Q. Okay. And you've known this since you've

7 been involved in the transportation industry?

8 A. That's correct.

9 Q. And the rock-and-roll technique is to try

10 to eliminate the blind spot a little bit?

11 A. That and other techniques.

12 Q. Okay. What kind of car do you drive?

13 A. I drive a Jeep.

14 Q. What year?

15 A. '15.

16 Q. Does that have a proximity sensor in it?

17 A. No.

18 Q. Do you know what a proximity sensor is?

19 A. It tells you when something is close to

20 you.

21 Q. Have you been in cars where, if there's

22 something on your right or left, a red light or

23 something pops up in the rearview mirror?

24 A. Back-up proximity, yeah.

25 Q. Okay. Have you seen buses with proximity
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DISTRICT COURT

CLARK COUNTY, NEVADA

KEON KHIABANI and ARIA KHIABANI, )
minors by and through their natural)
mother, KATAYOUN BARIN; KATAYOUN )
BARIN, individually; KATAYOUN BARIN)
as Executrix of the Estate of )
Kayvan Khiabani, M.D. (Decedent), )
and the Estate of Kayvan Khiabani, )
M.D. (Decedent), )

)
Plaintiffs, )Case No.

)A-17-755977-C
vs. )Dept. No.

)XIV
MOTOR COACH INDUSTRIES, INC., a )
Delaware corporation; MICHELANGELO )
LEASING, INC. d/b/a RYAN'S EXPRESS,)
an Arizona corporation; EDWARD )
HUBBARD, a Nevada resident; BELL )
SPORTS, INC. d/b/a GIRO SPORT )
DESIGN, a California corporation; )
SEVENPLUS BICYCLES, INC. d/b/a )
PRO CYCLERY, a Nevada corporation; )
DOES 1 through 20; and ROE )
CORPORATIONS 1 through 20, )

)
Defendants. )

___________________________________)

VIDEOTAPED DEPOSITION OF VIRGIL HOOGESTRAAT

LAS VEGAS, NEVADA

FRIDAY, OCTOBER 13, 2017

REPORTED BY: HOLLY LARSEN, CCR NO. 680, CA CSR 12170
JOB NO.: 425410
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1 maybe it's wrong because no one is right all the

2 time. There's been a suggestion in January 2017

3 that's a standard feature. Is that --

4 A. It may be today because it was launched as

5 an option to see what customer interest was and it

6 may evolve to standard because they're all taking it

7 anyway.

8 Q. Okay. So would it be fair to say that

9 customer interest in the Wingman collision

10 mitigation system has been good?

11 A. It has been growing, yes. They can still,

12 I'm sure, insist it be taken off if it is standard,

13 but acceptance has been improving.

14 Q. All right. Prior to 2014, did Bendix

15 supply the brakes for the J series?

16 A. No.

17 Q. Who supplied the brakes prior to 2014?

18 A. The brakes were supplied by Meritor.

19 Q. And was that true back to when the J series

20 first came out?

21 A. Yes.

22 Q. Does Meritor also make a collision

23 mitigation system?

24 A. They have a joint venture with WABCO.

25 Q. Okay. Is there a reason why the Meritor
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1 system was not used prior to 2014 for the 2013,

2 2012, and back models?

3 MR. RUSSELL: Objection. Foundation.

4 THE WITNESS: It wasn't available.

5 BY MR. KEMP:

6 Q. Okay.

7 A. For buses.

8 Q. Was it available for trucks?

9 A. I'm sure it was.

10 Q. But not for buses?

11 A. It's very common that they will make

12 something available for trucks before they make it

13 for buses.

14 Q. Why is that, if you know?

15 A. I just know that we are always behind

16 trucks as far as getting products like that.

17 Q. Is there a reason for that?

18 A. I can guess.

19 MR. RUSSELL: Foundation.

20 BY MR. KEMP:

21 Q. Well, what's your conjecture?

22 A. Volume.

23 Q. So they sell more trucks than buses, so

24 trucks is the target market for these safety

25 upgrades?
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NEVADA DRIVER’S
HANDBOOK

DEPARTMENT OF MOTOR VEHICLES

555 Wright Way

Carson City, Nevada 89711-0400

This handbook has been written in an informal style for easy reading. As you read, you will

leg.state.nv.us/law1.cfm

Brian Sandoval
Governor

Terri L. Albertson
Director

Mg{ Ejcpigu kp Vjku Gfkvkqp

• Page 7 - Updated the “Documents You Will Need” section
• Page 9 - Updated DAC accpeptable documents
• Page 19 - Updated Veteran Designation section
• Page 21 - Updated Fees
• Made changes since the last revision
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Wukpi ukipcnu vq vgnn qvjgtu vjcv {qw ctg iqkpi vq ejcpig ncpgu- vwtp- unqy fqyp- uvqr qt rctm ku pqv

lwuv eqooqp eqwtvgu{- kv ku cnuq vjg ncy/ Oquv xgjkengu jcxg vwtp ukipcn nkijvu cpf dtcmg nkijvu ctg

tgswktgf gswkrogpv/ Jcpf cpf cto ukipcnu ecp cnuq dg wugf/

�

�

�

Î°´¹´»

Vq ocmg uchg cpf ngicn vwtpu- {qw owuv<

� Ocmg uwtg {qw ctg kp vjg eqttgev ncpg ygnn cjgcf qh vkog

� Nqqm cjgcf- dgjkpf cpf vq gcej ukfg qh {qwt xgjkeng

� Dg cyctg qh qvjgt ftkxgtu cpf rgfguvtkcpu

�

ect ngpivju* qp qrgp jkijyc{u

�

� Cnnqy vkog cpf urceg vq ocmg {qwt vwtp uchgn{ � unqy fqyp

�

�

�

Note: Many crashes are caused by drivers making turns. When turning, be especially aware of
pedestrians and bicyclists, as well as other vehicles. Before making your turn, look one more time in
each direction.

NGHV

VWTP

TKIJV

VWTP

UVQRRKPI

qt UNQYKPI
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vwtpkpi tkijv

vq dg wugf qpn{ hqt vwtpkpi- {qw oc{ qpn{ gpvgt vjg ncpg kh {qw ctg

ocmkpi c tkijv vwtp- cpf oc{ pqv vtcxgn vjtqwij cp kpvgtugevkqp

yjkng ftkxkpi kp vjg tkijv.vwtp ncpg/ Vwtp kpvq vjg tkijv.jcpf ncpg qh

{qw vjgp pggf vq ejcpig ncpgu- ukipcn cpf rtqeggf ectghwnn{ vq vjg

vwtpkpi nghv- mggr {qwt yjggnu rqkpvgf uvtckijv cjgcf wpvkn {qw

dgikp vq cevwcnn{ eqorngvg vjg vwtp/ Qp c vyq.yc{ tqcf- wug vjg ncpg

lwuv vq vjg tkijv qh vjg egpvgt nkpg cpf eqorngvg vjg vwtp kpvq vjg

cvvgorv vq ejcpig ncpgu wpvkn {qw ecp fq uq uchgn{/

ÖÁ´½ ßºÁ´»½¯

�

�

htggyc{u dghqtg ejcpikpi ncpgu

�

� Fq pqv ejcpig ncpgu kp cp kpvgtugevkqp

ÍõÎ°´¯

�

�

c fkxkfgf jkijyc{

� Qp ewtxgu

� Pgct c itcfg yjgtg vjgtg ku nguu vjcp 611 hggv qh xkukdknkv{ kp dqvj fktgevkqpu

[qw ujqwnf cnuq dg cyctg vjcv nqecn cwvjqtkvkgu cpf vjg Pgxcfc Fgrctvogpv qh

Vtcpurqtvcvkqp oc{ rtqjkdkv W.vwtpu cv cp{ nqecvkqp ykvjkp vjgkt tgurgevkxg lwtkufkevkqpu/

vjgtg ctg pq ejknftgp rtgugpv- kv ku c fc{ yjgp pq uejqqn ku kp uguukqp- qp uejqqn fc{u htqo jcnh cp

fgukipcvg vjcv vjg uejqqn |qpg ku ewttgpvn{ pqv kp ghhgev/

Nghv Okttqt

Tkijv Okttqt

Tgct Okttqt

Dnkpf Urqv

Dnkpf Urqv
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eqwnf dg cxqkfgf d{ mggrkpi vjgug rqkpvu kp okpf<

� Nctig eqoogtekcn xgjkengu ecppqv ocpgwxgt nkmg c ect qt qvjgt uocnngt xgjkengu/

� Nctig eqoogtekcn xgjkengu jcxg owej nctigt dnkpf urqvu vjcp uocnngt xgjkengu/

� Nctig eqoogtekcn xgjkengu vcmg oqtg vkog cpf urceg vq unqy fqyp qt uvqr/

� Oquv etcujgu dgvyggp nctig eqoogtekcn vtwemu cpf uocnngt ectu ctg ecwugf d{ vjg ect ftkxgtu/

�

mknngf qt kplwtgf vjcp vjg ftkxgt qh vjg eqoogtekcn xgjkeng/

ËºÁ® ¹¯ Á Ô³õÈ³´½ã

Ï¹¾½ Ô³õÈ³´½¯

í ÏÚáÐÙÔÛ ÎÚÝ ÐÓáÞ
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DANGERZONE DEFLECTOR 
Installed on over 30,000 buses wor ldwide since 1S93 

PRODUCT INFORMATION 

EXHIBIT y 
REPORTER JANA RUJZ 
DEPONENT Ivldfc 6 1 
DATE - f t 

P01316 
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W-l 4?/3nR£? D A N G E R Z O N E D E F L E C T O R 
The S-1 GARD Dangerzone Deflector i 
securely mounted maintenance-free bai.,er 
installed in front of the right rear wheels of a 
transit bus or motor coach, designed to deflect a 
person out of the path of the wheels, preventing 
catastrophic injury or death. 

Its patented new impact-resistant receiver 
design, guaranteed for the life of the bus, has 
improved energy absorption and is engineered to 
withstand poor road conditions and operator's 
abuse. 

CS 

The S -1 GARD Dangerzone Deflector and S-1 G A R D Dangerzone Barrier are cast using 
only the best BASF polyurethane available and will  last for a s long a s any transit bus is in 

service. E a c h part  is custom fit to accommodate any bus configuration. 

•1 G D A N G E R Z O N E B A R R I E R 
Ideal for low-floor buses, the S-1 GARD 
Dangerzone Barrier covers the entire gap 
between the front and rear wheels. 

Cast from heavy-duty polyurethane, the Barrier is 
strong enough to deflect pedestrians and cyclists 
from the path of the wheels, yet flexible enough 
to withstand impact from road obstacles. 

A patented energy absorption mounting receiver 
allows for barrier movement against impact for, is 
customizable to fit any compatible frame, and is 
guaranteed for the life of the bus. 

www s l g a r d . c o m 
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Danger Zone Exposed Danger Zone Eliminated 

THE S-1 GARD IS WORKING 
"We seldom have a need to do any maintenance on the S-1 GARD." 

- Tom Barrio, Vehicle Maintenance Manager, Montebello Bus Lines. Montebello, CA 

. n pleased to report that since the complete installation of the product six years ago, we have not had a right rear tire 
fatality. In addition, one preventable variable we did not factor in was the efficacy of the guard to apparently warn 
pedestrians to stand clear of thc rear tires." 

- Fred Goodine, Assistant General Manager, Safety and Risk Management. WMATA, Washington, D.C. 

Washington Metropolitan Transit Authority (WMATA) in Washington. D.C, installed the S-1 GARD in 2000. At the time, 
WMATA was averaging two severe accidents or fatalities per year:  since installing the S-1 GARD, WMATA has reported 
zero right rear wheel incidents. 

"In continuous service through our harsh winters for 12 years, the S-1 GARD is still in good condition firmly attached." 
- Daniel G. Hotter. General Manager, Rochester City Lines. Rochester, MN 

Capital Metro Transit in Austin, TX, installed the S-1 GARD in 2005. Prior to installation, Capital Metro had been 
averaging one sovere accident or fatality every two years. Since installing the S-1 GARD, Capital Metro has reported zero 
right rear wheel incidents. 

E N D O R S E D BY P E D E S T R I A N AND C Y C L I S T A D V O C A T E S NATIONWIDE 
I 
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CONTROL CASUALTY LOSSES: INSTALL A PRODUCT PROVEN TO SAVE LIVES 
With the continued rise of fuel prices, transit properties all over North America have continued to see 
increased ridership, which will demand more emphasis on safety. Because of the increased safety risks, trans., 
properties' exposure rate is increasing by the day. 

In order to reduce mounting casualty losses to risk reserves and insurance pools, major transit properties have 
installed the S-1 GARD. The S-1 GARD has been a proven safety device for over two decades and your entire 
fleet can be retrofitted for less than the cost of one settlement. The S-1 GARD will: 

• Prevent Catastrophic Losses. Fatalities, dismemberment, and degloving injuries can result in verdicts 
and settlements in excess of $5 million. 

• Reduce Legal Costs. Attorney costs in catastrophic cases can exceed $250,000. 

• Avoid Adverse Publicity. Press coverage of accidents and large settlements are damaging to the 
image of your transit system. 

• Improve Public Image. Dedication ceremonies upon installation demonstrate the concern of your 
transit property for public safety. 

• Minimize  Exposure of your Drivers. Even non-fault accidents causing serious injuries have resulted 
in operators being unable to return to duty. 

• Improve Loss Experience. For favorable underwriting and rating at time of renewal. 

\mm /• 1' 
Date: April 9, 2003  4:30 p.m. 
Location: Wilshire Blvd., West Los Angeles, 
California 
Accident: Bicyclist caught under bus and 
saved by S-1 GARD 
Result: Minor  scrapes, abrasions, and 
bruises 
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MAJOR TRANSIT F L E E T S WORLDWIDE RETROFITTING WITH THE S-1 GARD 
Transit agencies and bus OEMs around the world have made the decision to install the S-1 GARD: 

Transit Agencies including: 
• LAMTA (Los Angeles, CA) 
• SFMTA (San Francisco, CA) 
• Keolis Sverige (Stockholm, Sweden) 
• CapMetro (Austin, TX) 
• WMATA (Washington, D.C.) 
• MTA (Baltimore, MD) 
• Riverside TA (Riverside, CA) 
• Santa Clara Valley TA (San Jose, CA) 
• Montebello Bus Lines (Montebello, CA) 
• F3ig Blue Bus (Santa Monica, CA) 
• Norwalk Transit System (Norwalk, CA) 
• SDMTS (San Diego, CA) 
• AC Transit (Oakland, CA) 
• Glendale Beeline (Glendale, CA) 
• Sun Tran (Tucson, AZ) 
• OTS (Honolulu, Hawaii) 

Bus OEMs including: 
New Flyer Industries 
Gillig Corp. 
Daimler Buses 
North American Bus Industries (NABI) 
Volvo Buses 
Veolia Transportation 
Fiba Canning 
Orion Bus 
EIDorado National 
MAN Bus (Sweden) 

... As well as major theme parks and international airport 
shuttles. 

•L 
Dedication Ceremony, City of Santa Monica PTS representative inspecting installation on buses in Stockholm 
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WORLDWIDE MANUFACTURER OF THE S-1 GARD 

t p a r , i r = » T 

\ U P £ T M A n E 

TPC, INC. 
Fontana. California 
www.  goturethane.  com 

Since 1980.  Turret Punch Company (TPC) has provided its customers with  the highest grade urethane products with  on-time 
deliveries, at a highly competitive price. T P C s stale of the art equipment handles runs of all sizes, from  single parts to mass 
production. 

Produced with 
htgh-perfotmance BASF UrCthane 

• - B A S F 
Tho Charrical Company 

M A D E IN 

U . S . A . 

E V A L U A T I O N P A R T S C A N B E P R O V I D E D AT NO C O S T 
Request yours today at www.s1gard.com 

FOR MORE INFORMATION, CONTACT: 

Public Transportation Safety International Corp. 
523 West 6th Street, Suite 1101 

Los Angeles, CA 90014 
(213) 689-7763  • Pax: (213) 689-7/66 

info@sigard.com 

c o m 

P01321 
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DISTRICT COURT

COUNTY OF CLARK, NEVADA

KEON KHIABANI AND ARIA KHIABANI, )
MINORS BY AND THROUGH THEIR NATURAL )
MOTHER, KATAYOUN BARIN, ET AL., )

)
Defendants. )

)
vs. ) No. A-17-755997-

) C
MOTOR COACH INDUSTRIES, INC., A )
DELAWARE CORPORATION, ET AL., )

)
Defendants. )

______________________________________)

VIDEOTAPED DEPOSITION OF MARK B. BARRON, a witness

herein, noticed by Kemp, Jones & Coulthard, at

523 West 6th Street, Los Angeles, California, at

2:18 p.m., on Tuesday, September 26, 2017, before

Jana Ruiz, CSR 12837.

Job No.: 418647
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115:25 the bus.

2 Q. But they could put the S-1 Gard as standard

3 equipment?

4 A. If it's specified by the contractor, the

515:25 operator.

6 Q. And could they also put it on the bus as

7 standard equipment --

8 A. Yes, they could.

9 Q. -- even if it's not specified by the operator?

1015:25 A. Yeah.

11 But -- yeah, private contractors could. Yes, they

12 could, but they don't.

13 Q. In your experience, why don't they include

14 S-1 Gards as standard equipment on the buses they

1515:25 manufacture?

16 A. Because they want to sell the bus at a low

17 cost, and any extra features -- video cameras, bike

18 racks, S-1 Gards -- are extra equipment that needs to be

19 specified by the end user, the contractor or the bus

2015:25 operator, the company that operates the buses, the

21 private buses.

22 They would have to specify that special mirror. In

23 Europe, they had mirrors that turned. They don't come

24 standard on motor coaches.

2515:26 Q. So if I understand you correctly, you're saying
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116:29 Q. And the others are not?

2 A. Yeah.

3 It's extra paperwork they have to do to get the

4 funding. It's called procurement. You can't just write

516:29 a check. They have to get the money from the feds. So

6 there's a procurement.

7 Q. So does the federal government, then, assist

8 the agencies in acquiring the S-1 --

9 A. Yes.

1016:29 Q. How do they assist?

11 A. Well, transit properties nationwide lose money

12 every year, and the only profit they make is from fare

13 box and advertising. That money goes into a special

14 account for injury claims.

1516:29 So they lose money every year. So the federal

16 government pays, because they want people to go to work,

17 to get tax revenue. So they're big, the federal

18 government's big, on city transportation for riders for

19 job operation.

2016:30 Q. Okay.

21 So the federal government will actually pay transit

22 authorities to buy the S-1; is that right?

23 A. Yes.

24 Q. So it's no cost to the transit agencies, just

2516:30 the paperwork?
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116:30 A. Yes.

2 Q. And even then, some transit agencies don't do

3 it?

4 A. Difficult, yes.

516:30 Q. Okay.

6 Do you market your product to actual governmental

7 agencies?

8 A. Yes.

9 Q. Whom do you market to? Can you describe?

1016:30 A. Government agencies?

11 Q. Yes.

12 A. Well, it would be the transit properties are

13 government agencies.

14 Q. You sell to the FBI?

1516:30 A. I see, like military and --

16 Q. That's right.

17 A. No, no.

18 Q. Okay.

19 But you do sell to those that can go to the federal

2016:30 government to get funding for the equipment that you

21 sell?

22 A. Yes.

23 Q. If someone wanted to buy one of your equipment,

24 an S-1 Gard, how do they go about doing that?

2516:31 A. Well, they would contact our company, and then
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116:53 Q. And why have they made the decision, do you

2 know --

3 A. Well, they have them on all their other buses.

4 Q. Why do they put the S-1 Gard on their coaches,

516:53 do you know?

6 A. All their buses?

7 Q. Yes.

8 A. Well, they're in -- they're in the tourists,

9 and people come from all over the world. They got bike

1016:53 paths, and they're proactive. They're safety-conscious.

11 Some people aren't. Some agencies, 50 percent, are

12 wanting to do it, and other half, roughly, don't.

13 Q. Now, does Santa Monica run coaches like fixed

14 stops, like a transit bus?

1516:54 A. No.

16 Q. But they do run coaches where there's a lot of

17 people?

18 A. Yeah.

19 Santa Monica, yeah, there's a lot of foot action.

2016:54 They collect them on Ocean Avenue, the tourists, and

21 they take them out. They have about, I believe,

22 10 percent of their fleet is from MCI.

23 Q. So they made the decision they needed the

24 S-1 Gard for their application?

2516:54 A. Well, they have them on the rest of their
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JOB NO.: 417421

Page 1

DISTRICT COURT

CLARK COUNTY, NEVADA

KEON KHIABANI and ARIA )
KHIABANI, minors by and )
through their natural ) CASE NO.:
mother, KATAYOUN BARIN; ) A-17-755977-C
KATAYOUN BARIN, )
individually; KATAYOUN )
BARIN as Executrix of )
the Estate of Kayvan )
Khiabani M.D. )
(Decedent), and the )
Estate of Kayvan )
Khiabani, )
M.D.(Decedent), )

)
Plaintiffs, )

)
vs. )

)
MOTOR COACH INDUSTRIES, )
INC. A Delaware )
corporation; )
MICHELANGELO LEASING )
INC. D/b/a RYAN'S )
EXPRESS, an Arizona )
corporation; EDWARD )
HUBBARD, a Nevada )
resident; BELL SPORTS, )
INC. D/b/a GIRO SPORT )
DESIGN, a California )
corporation; SEVENPLUS )
BICYCLES, INC. D/b/a Pro )
Cyclery, a Nevada )
corporation; DOES 1 )
through 20; and ROE )
CORPORATIONS 1 through )
20. )

Defendants. )
)

VIDEOTAPED DEPOSITION OF EDWARD HUBBARD
LAS VEGAS, NEVADA

WEDNESDAY, SEPTEMBER 20, 2017

REPORTED BY: KAREN L. JONES, CCR NO. 694
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1 Q. So when you went down Pavilion, you

2 completed your turn, you saw the bike in the bike

3 lane ahead of you?

4 A. Right. Yes, sir.

5 Q. And he remained in the bike lane?

6 A. Again -- I -- yeah -- I continued on,

7 sir. I continued on, straight down Pavilion.

8 Q. Did you pass the bike?

9 A. I did.

10 Q. Where were you when you passed the bike?

11 A. As I'm turning here (indicating), as I'm

12 turning onto Pavilion, I would say I guess a little

13 bit -- a little bit where the bus stop is, there's a

14 bus -- there's a city bus stop, maybe somewhere in

15 that area is where I passed him, and then just

16 continued to -- straight down Pavilion.

17 Q. Okay. So as you're going down Pavilion,

18 before you get to the bus stop area, you did

19 overtake the bike in the sense that you passed him?

20 A. Correct. I stayed in my lane and just

21 continued forward down Pavilion.

22 Q. When you passed him, did you see him to

23 your right?

24 A. I did. I did see him, yes. He was to

25 my right. And I just continued on and went down.
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1 and I continued straight on Pavilion, and there's

2 a -- there's a cutoff for where the city bus parks

3 at or picks up at. And as I'm scanning my mirrors,

4 that's when I don't -- he was not in my vicinity

5 anymore. And as I continued down Pavilion, like I

6 already said, that's -- you know.

7 Q. So as you're going down Pavilion, you

8 did see the bike in the bike lane and you overtook

9 him and passed him in your lane?

10 A. In my -- correct. I was in my lane.

11 Q. When you're in your lane and you're

12 looking at the bike, are you able to control the

13 lateral separation between your bus and the bike?

14 A. Yes. I'm 3 to 4 feet away, as I was

15 trained to be.

16 Q. After you overtake and pass the bike,

17 does he leave your field of vision?

18 A. Right, correct. I'm just doing, I'm --

19 right. I don't --

20 Q. Because you're looking ahead?

21 A. Right. And not just ahead. I'm trained

22 to look ahead and I'm trained to look at my mirrors

23 and scan, and that's what I was doing. There was no

24 bike anywhere in my -- in that next, you know,

25 however many feet it is. I'm not familiar with
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1 see him?

2 A. (Indicating.) He was coming into that

3 area right here.

4 MR. STEPHAN: You have to put it down.

5 THE WITNESS: (Indicating.)

6 BY MR. KEMP:

7 Q. And when you say "that area right

8 here" --

9 MR. STEPHAN: What exhibit number?

10 BY MR. KEMP:

11 Q. I'm having a tough time seeing where you

12 put the bike.

13 MR. KEMP: First of all, let's get a

14 picture here.

15 MR. FREEMAN: It's turned around, too.

16 MR. KEMP: Yeah, before we start taking

17 pictures, let's get the --

18 (Exhibit H marked. Photo taken by

19 videographer.)

20 BY MR. KEMP:

21 Q. Now, when we're in position H, how fast

22 are you going?

23 A. At this time, I'm -- like now I'm

24 going -- I'm veering over --

25 Q. No. Right at the time when you first
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1 see the bike.

2 A. I'm hitting -- right when I'm seeing the

3 bike, I'm hitting my brakes and going that way.

4 Q. But before you hit your brakes --

5 A. I was about 25 or less.

6 Q. Now, you said you first saw the bike --

7 and I think you told previous counsel that you don't

8 know where the bike hit the bus?

9 A. I'm sorry?

10 Q. Do you know how --

11 A. I don't know.

12 Q. So you don't know if he hit the front of

13 the bus, the side of the bus?

14 A. Well, I know -- I don't know. I don't

15 know. This is the front, right here. So I know he

16 didn't hit this, because I went like that

17 (indicating).

18 Q. Okay. So it did not hit the front of

19 the bus?

20 A. No, sir.

21 Q. And you don't think it hit the back of

22 the bus?

23 A. I don't know.

24 Q. All right. Now, so let's put it back to

25 where you first saw the bike, before you took -- I
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1 guess you're saying you took evasive maneuvers,

2 right?

3 A. I did. (Indicating.)

4 Q. Okay. That's the approximate point that

5 you think you first saw the bike?

6 A. Yes.

7 Q. Okay. And we've already established

8 that you didn't see the bike from the 300-foot mark

9 to that. Where do you think the bike came from?

10 A. I don't know. I -- I don't know.

11 Q. And since you were traveling about

12 25 miles an hour, do you think the bike was going

13 faster than that?

14 A. Again, I don't know, sir.

15 Q. You've already said you were past the

16 bike, so he had to catch you from behind?

17 A. I don't know. I don't know.

18 Q. Why don't you sit down, sir. Okay.

19 Now, what is your understanding of what

20 the law is in Nevada when a motor vehicle, including

21 buses, is overtaking a bicycle?

22 A. That you must give it 3 feet and -- as

23 you pass it, you must give it 3 feet.

24 Q. Do you have any other understanding?

25 A. Sorry?
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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

*******************************************************

KEON KHIABANI and ARIA KHIABANI, *

minors by and through their natural *

mother, KATAYOUN BARIN, as Executrix *

of the Estate of Kayvan Khiabani, M.D., *

(Decedent), and the Estate of Kayvan *

Khiabani, M.D. (Decedent), *

Plaintiffs, * Case No.

vs. * A-17-75597-C

MOTOR COACH INDUSTRIES, INC., *Dept. No: XIV

a Delaware corporation, et al., *

Defendants. *

*******************************************************

VIDEOCONFERENCE DEPOSITION OF JAMES R. FUNK, PH.D., PE

November 14, 2017

12:43 p.m. to 3:11 p.m.

Charlottesville, Virginia

Job No. 431719

REPORTED BY: Kurt D. Hruneni, CVR, CCR-VA
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1 A Yes, sir.

2 Q And what type of brain injury do you think

3 it would have been severe enough to cause?

4 A That would depend on the specific

5 hypothetical in question. It's intentionally left

6 vague here, because I didn't -- I don't know enough

7 details about how this guard would be set up in this

8 hypothetical to give precise opinions.

9 Q So the guard could have saved him and he

10 would have had minor brain injuries, or it could not

11 have saved him and he could have had major brain

12 injuries. Is that what your opinion is?

13 A At this point my opinion is that the guard,

14 as set up according to manufacturer instructions, would

15 miss the head and wouldn't prevent any injuries at all.

16 Now if I were to be presented with a

17 different kind of configuration then I could analyze

18 that in more detail. But I can't analyze it in a

19 vacuum.

20 Q So as we sit here today you don't have an

21 opinion as to what would have happened if the guard had

22 hit him; correct?

23 A That's correct. Because I've not seen a

24 design expressed in any detail where that would happen.

25 Q Okay. And on the last few pages of Exhibit
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Case Number: A-17-755977-C

Electronically Filed
12/7/2017 5:10 PM
Steven D. Grierson
CLERK OF THE COURT
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25th January
2018

9:30AM
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Case Number: A-17-755977-C

Electronically Filed
12/7/2017 5:16 PM
Steven D. Grierson
CLERK OF THE COURT
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