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August 28 Expert Report of Larry 
Stokes 

01/22/18 12 2794–2814 

53 Defendant’s Reply in Support of 
Motion in Limine No. 7 to Exclude 
Any Claims that the Subject Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/22/18 12 2778–2787 

71 Defendant’s Trial Brief in Support of 
Level Playing Field 

02/20/18 19 
20 

4748–4750 
4751–4808 

5 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Answer to Plaintiffs’ 
Amended Complaint 

06/28/17 1 81–97 

56 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Joinder to Plaintiffs’ 
Motion for Determination of Good 
Faith Settlement with Michelangelo 
Leasing Inc. dba Ryan’s Express and 
Edward Hubbard 

01/22/18 12 2815–2817 

33 Defendants’ Motion in Limine No. 13 
to Exclude Plaintiffs’ Expert Witness 

12/07/17 8 1802–1816 
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Robert Cunitz, Ph.d., or in the 
Alternative, to Limit His Testimony 

36 Defendants’ Motion in Limine No. 17 
to Exclude Claim of Lost Income, 
Including the August 28 Expert 
Report of Larry Stokes 

12/08/17 9 2106–2128 

54 Defendants’ Reply in Support of 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D., or in the Alternative to 
Limit His Testimony 

01/22/18 12 2788–2793 

6 Demand for Jury Trial 06/28/17 1 98–100 
147 Exhibits G–L and O to: Appendix of 

Exhibits to: Motor Coach Industries, 
Inc.’s Motion for a Limited New Trial 
(FILED UNDER SEAL) 

05/08/18 51 
52 

12705–12739 
12740–12754 

142 Findings of Fact and Conclusions of 
Law and Order on Motion for 
Determination of Good Faith 
Settlement (FILED UNDER SEAL) 

03/14/18 
 

51 12490–12494 

75 Findings of Fact, Conclusions of Law, 
and Order 

02/22/18 22 5315–5320 

108 Jury Instructions 03/23/18 41 
42 

10242–10250 
10251–10297 

110 Jury Instructions Reviewed with the 
Court on March 21, 2018 

03/30/18 42 10303–10364 

64 Jury Trial Transcript  02/12/18 15 
16 

3537–3750 
3751–3817 

85 Jury Trial Transcript 03/06/18 28 
29 

6883–7000 
7001–7044 

87 Jury Trial Transcript 03/08/18 30 7266–7423 
92 Jury Trial Transcript 03/13/18 33 8026–8170 
93 Jury Trial Transcript 03/14/18 33 

34 
8171–8250 
8251–8427 

94 Jury Trial Transcript 03/15/18 34 
35 

8428–8500 
8501–8636 

95 Jury Trial Transcript 03/16/18 35 8637–8750 
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36 8751–8822 
98 Jury Trial Transcript 03/19/18 36 

37 
8842–9000 
9001–9075 

35 Motion for Determination of Good 
Faith Settlement Transcript 

12/07/17 9 2101–2105 

22 Motion for Summary Judgment on 
Foreseeability of Bus Interaction with 
Pedestrians or Bicyclists (Including 
Sudden Bicycle Movement) 

10/27/17 3 589–597 

26 Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 642–664 

117 Motion to Retax Costs 04/30/18 47 
48 

11743–11750 
11751–11760 

58 Motions in Limine Transcript 01/29/18 12 
13 

2998–3000 
3001–3212 

61 Motor Coach Industries, Inc.’s Answer 
to Second Amended Complaint 

02/06/18 14 3474–3491 

90 Motor Coach Industries, Inc.’s Brief in 
Support of Oral Motion for Judgment 
as a Matter of Law (NRCP 50(a)) 

03/12/18 32 
33 

7994–8000 
8001–8017 

146 Motor Coach Industries, Inc.’s Motion 
for a Limited New Trial (FILED 
UNDER SEAL) 

05/07/18 51 12673–12704 

30 Motor Coach Industries, Inc.’s Motion 
for Summary Judgment on All Claims 
Alleging a Product Defect 

12/04/17 6 
7 

1491–1500 
1501–1571 

145 Motor Coach Industries, Inc.’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceed Paid by Other 
Defendants (FILED UNDER SEAL) 

05/07/18 51 12647–12672 

96 Motor Coach Industries, Inc.’s 
Opposition to Plaintiff’s Trial Brief 
Regarding Admissibility of Taxation 
Issues and Gross Versus Net Loss 
Income 

03/18/18 36 8823–8838 

52 Motor Coach Industries, Inc.’s Pre-
Trial Disclosure Pursuant to NRCP 
16.1(a)(3) 

01/19/18 12 2753–2777 
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120 Motor Coach Industries, Inc.’s 
Renewed Motion for Judgment as a 
Matter of Law Regarding Failure to 
Warn Claim 

05/07/18 48 
49 

11963–12000 
12001–12012 

47 Motor Coach Industries, Inc.’s Reply 
in Support of Its Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/17/18 11 2705–2719 

149 Motor Coach Industries, Inc.’s Reply 
in Support of Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

07/02/18 52 12865–12916 

129 Motor Coach Industries, Inc.’s Reply 
in Support of Renewed Motion for 
Judgment as a Matter of Law 
Regarding Failure to Warn Claim 

06/29/18 50 12282–12309 

70 Motor Coach Industries, Inc.’s 
Response to “Bench Brief on 
Contributory Negligence” 

02/16/18 19 4728–4747 

131 Motor Coach Industries, Inc.’s 
Response to “Plaintiffs’ Supplemental 
Opposition to MCI’s Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid to Other Defendants” 

09/24/18 50 12322–12332 

124 Notice of Appeal 05/18/18 49 12086–12097 
139 Notice of Appeal 04/24/19 50 12412–12461 
138 Notice of Entry of “Findings of Fact 

and Conclusions of Law on 
Defendant’s Motion to Retax” 

04/24/19 50 12396–12411 

136 Notice of Entry of Combined Order (1) 
Denying Motion for Judgment as a 
Matter of Law and (2) Denying Motion 
for Limited New Trial 

02/01/19 50 12373–12384 

141 Notice of Entry of Court’s Order 
Denying Defendant’s Motion to Alter 
or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 

05/03/19 50 12480–12489 
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Defendants Filed Under Seal on 
March 26, 2019 

40 Notice of Entry of Findings of Fact 
Conclusions of Law and Order on 
Motion for Determination of Good 
Faith Settlement 

01/08/18 11 2581–2590 

137 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order on 
Motion for Good Faith Settlement 

02/01/19 50 12385–12395 

111 Notice of Entry of Judgment 04/18/18 42 10365–10371 
12 Notice of Entry of Order 07/11/17 1 158–165 
16 Notice of Entry of Order 08/23/17 1 223–227 
63 Notice of Entry of Order 02/09/18 15 3511–3536 
97 Notice of Entry of Order 03/19/18 36 8839–8841 
15 Notice of Entry of Order (CMO) 08/18/17 1 214–222 
4 Notice of Entry of Order Denying 

Without Prejudice Plaintiffs’ Ex Parte 
Motion for Order Requiring Bus 
Company and Bus Driver to Preserve 
an Immediately Turn Over Relevant 
Electronic Monitoring Information 
from Bus and Driver Cell Phone 

06/22/17 1 77–80 

13 Notice of Entry of Order Granting 
Plaintiffs’ Motion for Preferential Trial 
Setting 

07/20/17 1 166–171 

133 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Defendant SevenPlus 
Bicycles, Inc. Only 

10/17/18 50 12361–12365 

134 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Bell Sports, Inc. Only 

10/17/18 50 12366–12370 

143 Objection to Special Master Order 
Staying Post-Trial Discovery Including 
May 2, 2018 Deposition of the 
Custodian of Records of the Board of 
Regents NSHE and, Alternatively, 
Motion for Limited Post-Trial 

05/03/18 51 12495–12602 
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Discovery on Order Shortening Time 
(FILED UNDER SEAL) 

39 Opposition to “Motion for Summary 
Judgment on Foreseeability of Bus 
Interaction with Pedestrians of 
Bicyclists (Including Sudden Bicycle 
Movement)” 

12/27/17 11 2524–2580 

123 Opposition to Defendant’s Motion to 
Retax Costs 

05/14/18 49 12039–12085 

118 Opposition to Motion for Limited Post-
Trial Discovery 

05/03/18 48 11761–11769 

151 Order (FILED UNDER SEAL) 03/26/19 52 12931–12937 
135 Order Granting Motion to Dismiss 

Wrongful Death Claim 
01/31/19 50 12371–12372 

25 Order Regarding “Plaintiffs’ Motion to 
Amend Complaint to Substitute 
Parties” and “Countermotion to Set a 
Reasonable Trial Date Upon Changed 
Circumstance that Nullifies the 
Reason for Preferential Trial Setting” 

11/17/17 3 638–641 

45 Plaintiffs’ Addendum to Reply to 
Opposition to Motion for Summary 
Judgment on Forseeability of Bus 
Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/17/18 11 2654–2663 

49 Plaintiffs’ Joinder to Defendant Bell 
Sports, Inc.’s Motion for 
Determination of Good Faith 
Settlement on Order Shortening Time 

01/18/18 11 2735–2737 

41 Plaintiffs’ Joint Opposition to 
Defendant’s Motion in Limine No. 3 to 
Preclude Plaintiffs from Making 
Reference to a “Bullet Train” and to 
Defendant’s Motion in Limine No. 7 to 
Exclude Any Claims That the Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/08/18 11 2591–2611 
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37 Plaintiffs’ Joint Opposition to MCI 
Motion for Summary Judgment on All 
Claims Alleging a Product Defect and 
to MCI Motion for Summary 
Judgment on Punitive Damages 

12/21/17 9 2129–2175 

50 Plaintiffs’ Motion for Determination of 
Good Faith Settlement with 
Defendants Michelangelo Leasing Inc. 
d/b/a Ryan’s Express and Edward 
Hubbard Only on Order Shortening 
Time 

01/18/18 11 2738–2747 

42 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D. or in the Alternative to 
Limit His Testimony 

01/08/18 11 2612–2629 

43 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 17 to Exclude 
Claim of Lost Income, Including the 
August 28 Expert Report of Larry 
Stokes 

01/08/18 11 2630–2637 

126 Plaintiffs’ Opposition to MCI’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 
Defendants  

06/06/18 49 12104–12112 

130 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 

09/18/18 50 12310–12321 

150 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

09/18/18 52 12917–12930 

122 Plaintiffs’ Supplemental Verified 
Memorandum of Costs and 
Disbursements Pursuant to NRS 
18.005, 18.020, and 18.110 

05/09/18 49 12019–12038 
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91 Plaintiffs’ Trial Brief Regarding 
Admissibility of Taxation Issues and 
Gross Versus Net Loss Income 

03/12/18 33 8018–8025 

113 Plaintiffs’ Verified Memorandum of 
Costs and Disbursements Pursuant to 
NRS 18.005, 18.020, and 18.110 

04/24/18 42 10375–10381 

105 Proposed Jury Instructions Not Given 03/23/18 41 10207–10235 
109 Proposed Jury Verdict Form Not Used 

at Trial 
03/26/18 42 10298–10302 

57 Recorder’s Transcript of Hearing on 
Defendant’s Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/23/18 12 2818–2997 

148 Reply in Support of Motion for a 
Limited New Trial (FILED UNDER 
SEAL) 

07/02/18 52 12755–12864 

128 Reply on Motion to Retax Costs 06/29/18 50 12269–12281 
44 Reply to Opposition to Motion for 

Summary Judgment on Foreseeability 
of Bus Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/16/18 11 2638–2653 

46 Reply to Plaintiffs’ Opposition to 
Motion for Summary Judgment on 
Punitive Damages 

01/17/18 11 2664–2704 

3 Reporter’s Transcript of Motion for 
Temporary Restraining Order 

06/15/17 1 34–76 

144 Reporter’s Transcript of Proceedings 
(FILED UNDER SEAL) 

05/04/18 51 12603–12646 

14 Reporter’s Transcription of Motion for 
Preferential Trial Setting  

07/20/17 1 172–213 

18 Reporter’s Transcription of Motion of 
Status Check and Motion for 
Reconsideration with Joinder  

09/21/17 1 
2 

237–250 
251–312 

65 Reporter’s Transcription of 
Proceedings 

02/13/18 16 
17 

3818–4000 
4001–4037 

66 Reporter’s Transcription of 
Proceedings 

02/14/18 17 
18 

4038–4250 
4251–4308 
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68 Reporter’s Transcription of 
Proceedings 

02/15/18 18 4315–4500 

69 Reporter’s Transcription of 
Proceedings 

02/16/18 19 4501–4727 

72 Reporter’s Transcription of 
Proceedings 

02/20/18 20 
21 

4809–5000 
5001–5039 

73 Reporter’s Transcription of 
Proceedings 

02/21/18 21 5040–5159 

74 Reporter’s Transcription of 
Proceedings 

02/22/18 21 
22 

5160–5250 
5251–5314 

77 Reporter’s Transcription of 
Proceedings 

02/23/18 22 
23 

5328–5500 
5501–5580 

78 Reporter’s Transcription of 
Proceedings 

02/26/18 23 
24 

5581–5750 
5751–5834  

79 Reporter’s Transcription of 
Proceedings 

02/27/18 24 
25 

5835–6000 
6001–6006 

80 Reporter’s Transcription of 
Proceedings 

02/28/18 25 6007–6194 

81 Reporter’s Transcription of 
Proceedings 

03/01/18 25 
26 

6195–6250 
6251–6448 

82 Reporter’s Transcription of 
Proceedings 

03/02/18 26 
27 

6449–6500 
6501–6623 

83 Reporter’s Transcription of 
Proceedings 

03/05/18 27 
28 

6624–6750 
6751–6878 

86 Reporter’s Transcription of 
Proceedings 

03/07/18 29 
30 

7045–7250 
7251–7265 

88 Reporter’s Transcription of 
Proceedings 

03/09/18 30 
31 

7424–7500 
7501–7728 

89 Reporter’s Transcription of 
Proceedings 

03/12/18 31 
32 

7729–7750 
7751–7993 

99 Reporter’s Transcription of 
Proceedings 

03/20/18 37 
38 

9076–9250 
9251–9297 

100 Reporter’s Transcription of 
Proceedings 

03/21/18 38 
39 

9298–9500 
9501–9716 

101 Reporter’s Transcription of 
Proceedings 

03/21/18 39 
40 

9717–9750 
9751–9799 
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102 Reporter’s Transcription of 
Proceedings 

03/21/18 40 9800–9880 

103 Reporter’s Transcription of 
Proceedings 

03/22/18 40 
41 

9881–10000 
10001–10195 

104 Reporter’s Transcription of 
Proceedings 

03/23/18 41 10196–10206 

24 Second Amended Complaint and 
Demand for Jury Trial 

11/17/17 3 619–637 

107 Special Jury Verdict 03/23/18 41 10237–10241 
112 Special Master Order Staying Post-

Trial Discovery Including May 2, 2018 
Deposition of the Custodian of Records 
of the Board of Regents NSHE 

04/24/18 42 10372–10374 

62 Status Check Transcript 02/09/18 14 
15 

3492–3500 
3501–3510 

17 Stipulated Protective Order 08/24/17 1 228–236 
121 Supplement to Motor Coach 

Industries, Inc.’s Motion for a Limited 
New Trial 

05/08/18 49 12013–12018 

60 Supplemental Findings of Fact, 
Conclusions of Law, and Order 

02/05/18 14 3470–3473 

132 Transcript 09/25/18 50 12333–12360 
23 Transcript of Proceedings 11/02/17 3 598–618 
27 Volume 1: Appendix of Exhibits to 

Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 
4 

665–750 
751–989 

28 Volume 2: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 4 
5 

990–1000 
1001–1225 

29 Volume 3: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 5 
6 

1226–1250 
1251–1490 
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D. Lee Roberts, Jr., Esq.
Nevada Bar No. 8877
lroberts@wwhgd.com
Howard J. Russell, Esq.
Nevada Bar No. 8879
hrussell@wwhgd.com
David A. Dial, Esq.
Admitted Pro Hac Vice
ddial@wwhgd.com
Marisa Rodriguez, Esq.
Nevada Bar No. 13234
mrodriguez@wwhgd.com
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864

Attorneys for Defendant
Motor Coach Industries, Inc.

Darrell L. Barger, Esq.
Admitted Pro Hac Vice
dbarger@hdbdlaw.com
Michael G. Terry, Esq.
Admitted Pro Hac Vice
mterry@hdbdlaw.com
HARTLINE DACUS BARGER DREYER LLP
800 N. Shoreline Blvd.
Suite 2000, N Tower
Corpus Christi, TX 78401
Telephone: (361) 866-8000

Additional Counsel Listed
on Signature Block

DISTRICT COURT

CLARK COUNTY, NEVADA

KEON KHIABANI and ARIA KHIABANI,
minors by and through their Guardian, MARIE-
CLAUDE RIGAUD; SIAMAK BARIN, as
Executor of the Estate of Kayvan Khiabani, M.D.
(Decedent); the Estate of Kayvan Khiabani, M.D.
(Decedent); SIAMAK BARIN, as Executor of
the Estate of Katayoun Barin, DDS (Decedent);
and the Estate of Katayoun Barin, DDS
(Decedent);

Plaintiffs,
v.

MOTOR COACH INDUSTRIES, INC., a
Delaware corporation; MICHELANGELO
LEASING INC. d/b/a RYAN’S EXPRESS, an
Arizona corporation; EDWARD HUBBARD, a
Nevada resident; BELL SPORTS, INC. d/b/a
GIRO SPORT DESIGN, a Delaware corporation;
SEVENPLUS BICYCLES, INC. d/v/a PRO
CYCLERY, a Nevada corporation, DOES 1
through 20; and ROE CORPORATIONS 1
through 20,

Defendants.

Case No.: A-17-755977-C

Dept. No.: XIV

OPPOSITION

TO

“MOTION FOR SUMMARY JUDGMENT

ON FORESEEABILITY OF BUS INTERACTION

WITH PEDESTRIANS OR BICYCLISTS

(INCLUDING SUDDEN BICYCLE

MOVEMENT)”

Case Number: A-17-755977-C

ELECTRONICALLY SERVED
12/27/2017 11:38 PM
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2

This motion borders on silly. Plaintiffs begin and end with an undeniable observation—that

bicycles might collide with buses on busy city streets—and then ask to avoid their burden of proof

as if that conclusion follows from the observation. It does not, as set out below. Material questions

of fact preclude summary judgment on the issue of reasonable foreseeability.

Let us be clear, moreover, even if the Court were to exclude the driver’s reckless conduct

for purposes of refuting the fourth element of plaintiffs’ strict liability claim—i.e., “that the product

was used in a manner which was reasonably foreseeable by the defendant”—or to an affirmative

defense of misuse, the driver’s actions would still come into evidence. Evidence that is

inadmissible for one purpose still may be admissible for another. NRS 47.110. Here, the driver’s

expectations, awareness and choices bear directly on the element of causation..

I.

THERE IS A MATERIAL QUESTION OF FACT REGARDING WHETHER THE PRODUCT

WAS USED IN A REASONABLY FORESEEABLE MANNER, PRECLUDING SUMMARY JUDGMENT

Plaintiffs first mischaracterize the issues in this case by implying they turn on the frivolous

observation that “it is foreseeable that bicyclists may interact with buses, including that bikes may

veer into buses.” (Mot. at 7:10.) Plaintiffs then leap from that obvious premise—assuming

“foreseeable” is construed in a simple, lay sense of the word— to three incorrect conclusions: (a)

that a manufacturer, therefore, has a duty to protect the bicyclist from injury when he veers into the

bus; (b) that the specific hazardous conditions theorized by their experts (e.g., “air blasts” or “rear

tire suction” supposedly resulting the vehicle’s aerodynamic properties) are both valid and

“reasonably foreseeable” in the legal sense; and (c) that no evidence exists to refute their prima

facie burden of demonstrating that the motor coach “was used in a manner that was reasonably

foreseeable.”1 The motion is baseless.

1 NEVADA JURY INSTRUCTIONS – Civil, Instruction No. 7 PL. 3 (elements of a product liability
claim).
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3

A. Mere Foreseeability of the Collision Does
Not Create the Duty that Plaintiffs Assume

To begin with, MCI is not obligated to design a vehicle that would prevent injury to a

bicyclist upon impact just because such collisions may be foreseeable. Basing their motion on

Andrews v. Harley Davidson, Inc.,2 plaintiffs imply that the crashworthiness doctrine applies. It

doesn’t. Plaintiffs do not claim the motor coach is uncrashworthy, but rather that it is crash-

incompatible with a bicycle. The crashworthiness doctrine does not extend to crash

incompatibility.

In Andrews v. Harley Davidson, Inc., the Nevada Supreme Court adopted the

crashworthiness (or “second collision” or “enhancement”) doctrine, which imposes liability on a

manufacturer for design defects that exacerbate injuries sustained in an accident even if the defects

did not cause the collision in the first place. 106 Nev. at 537, 796 P.2d at 1095 (1990). The notion

rests on the practicality that users drive their vehicles on busy streets where accidents frequently

occur and, therefore, the design of the vehicle should account for both ordinary travel as well as the

risks to occupants in an ordinary collision. Id. At very least, the design of the vehicle should not

enhance occupants’ injuries beyond what would normally occur. Id. (gas tank on motorcycle

separated on impact), Curtis v. General Motors Corporation, 649 F.2d 808, 810 (10th Cir. 1981)

(“The critical question is whether, under all of the surrounding circumstances, a manufacturer has

created an unreasonable risk of increasing the harm in the event of the statistically inevitable

collision.”). And because an occupant depends on the vehicle to transport him safely, it does not

matter for strict liability purposes whether negligence contributed to the accident.

Importantly, the crashworthiness (“second collision” or “enhancement”) doctrine applies to

the driver and, perhaps, occupants of the allegedly defective vehicle. See Andrews v. Harley

Davidson, Inc., 106 Nev. at 537, 796 P.2d at 1095 (policy crashworthiness doctrine is to encourage

manufacturers “to design a vehicle which will protect a driver in an accident” (emphasis added)). It

2 106 Nev. 533, 537, 796 P.2d 1092, 1095 (1990).
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4

does not compel the manufacturer to protect “third parties or nonusers when the design defect is not

the cause of the accident.” De Veer v. Landrover, 2001 WL 34354946, *2 (Cal. App. 2001). The

vehicle need not be “crash compatible” with bystanders. Id. at *5.

A decision of the California Court of Appeal is particularly instructive. In De Veer v. Land

Rover North America, Inc., the plaintiff sued the manufacturer of the vehicle that collided with her

vehicle. 2001 WL 34354946 (Cal. App. 2001). The plaintiff contended that “the front end of the

1988 Range Rover is defective because its overly aggressive design increased the risk of serious

physical injury to other motorists, beyond those normally and reasonably expected in side-impact

collisions.” Id. at *1. Specifically, she claimed enhanced injuries because the Land Rover’s “front

end . . . was too stiff . . . causing her vehicle to absorb too much energy,” and its “front bumper was

too high,” making it unreasonably dangerous to smaller vehicles in a collision. Id.

The California Court of Appeal rejected the plaintiff’s argument that a manufacturer’s duty

to make a vehicle crashworthy for its occupants also requires the manufacturer to make the vehicle

“crash compatible” with smaller vehicles:

Based on De Veer’s theory, automobile manufacturers are liable for
enhanced injuries to third parties unless they make vehicles that are crash
compatible. Taken to its extreme, as noted by Land Rover, heavy trucks
would be defective unless crash compatible with buses, and both would be
defective unless crash compatible with pickup trucks, vans, and SUVs. In
essence, De Veer seeks not only a crashworthy vehicle but a fail-proof
one.

De Veer v. Landrover, 2001 WL 34354946, *3 (Cal. App. 2001). “The mere fact that enhanced

injuries in a collision between an SUV and a passenger car are foreseeable is not sufficient to

extend an SUV’s manufacturer’s duty to occupants in the struck vehicle. Foreseeability is not

synonymous with duty.” Id. at *5.

Here, the gravamen of one of the plaintiff’s criticisms is that the Motor Coach was defective

because it lacked an S-1 Gard to prevent such enhancement injuries after a bicyclist or pedestrian

collides with it. But the crashworthiness doctrine simply does not apply to a crash-compatibility

scenario, even if the possibility of collision is foreseeable. Thus, plaintiffs’ reliance on Andrews v.
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Harley Davidson, Inc. is misplaced.

B. Assuming the Jury Accepts that the Alleged Defects
Theorized by Plaintiffs’ Experts Even Exist, the Jury
Must Then Decide What Was Reasonably Foreseeable

The Court generally must leave questions of reasonableness and foreseeability to the jurors.

And there is no justification to take that determination from them here.

1. Plaintiffs Improperly Portray their Experts’
Dubious Theories as if they Were Fact

It is disturbing that plaintiffs have set out the theories of their experts (dedicating almost

50% of their points and authorities) as if they were undisputed fact. First, as the conclusions of

those experts certainly are disputed, it is improper to assert them as the basis for partial summary

judgment. Secondly, the expert opinion they rely on is insubstantial.

For example, plaintiffs rely on the expert opinion of James Green to claim that a “low-

pressure gradient” caused by rotation of the rear tires effectively sucked Dr. Khiabani down into the

wheel well. The motion quotes at length from one 5-page article that Mr. Green wrote in 2001 for

the “journal” of his professional association, the National Academy of Forensic Engineers, in which

he claims that many cyclist-pedestrian accidents result from individuals’ “being dragged to the

rotating wheel by the lower pressure gradient.” (Exhibit A.) Mr. Green reached that conclusion

based on (i) one data set that he took from a pamphlet published by the San Diego Transportation

Corp. in 1993, and his own “interviewing of transit personnel,”3 and (ii) his calculations with an

equation he claimed applied the Bernoulli principle. (Exbibit A, at 2.) And, in fact, this is the only

published article that anyone has produced discussing a Bernoulli effect vis-à-vis tire wheel wells,

as Mr. Green hypothesizes. (Mr. Green later revised that same article with a few additions.)

Amusingly, one quick “peer” review of Mr. Green’s article took place in this case, by

another of plaintiffs’ own experts, Dr. Robert Breidenthal, Jr., who earned his Ph.D. from

3 Exhibit A, at 6, endnotes 2 and 4.
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California Institute of Technology and is a professor at the University of Washington.4 (Exhibit B

at 4-5.) During Breidenthal’s deposition, he was shown the calculations in Mr. Green’s article.

Prof. Breidenthal opined that Mr. Green was “completely wrong”:

Q. I’m going to show you what has been marked as Exhibit
Number 5, which I’ll represent to you to be an article published in that
journal. . . . Have you ever seen that before?

A. I can't recall. I saw something. It might have been simply Dr.
Funk’s report. I don't believe I've seen this before, but that may just be
confusing it with something I saw in Dr. Funk’s report.

* * *
Q. Do you see the formula there for Bernoulli’s theorem, or

principle?

A. Yes.

Q. Is that a correct statement of the formula?

A. Well, the equation itself has two typos in it, and the short
answer is no. It’s completely wrong. Not even partial credit.

(Depo. of Robert Beidenthal, Exhibit B at 71-72.)5 In fact, Mr. Green’s analysis in the

2001 article reminded him of how his “[s]tudents typically screw up applications of

Bernoulli's principle.” (Id. at 73.)

Similarly, plaintiffs refer to testing done on the S-1 Gard but fail to mention that they have

never been tested at collision speeds even approaching the speed of impact in this case. Plaintiffs’

allusions to their experts’ theories as if they were fact is both inappropriate and unavailing.

4Mr. Green obtained a B.S. in physical science and an M.S. in environmental and occupational
health from East Tennessee State University, as well as another M.S. in civil engineering from the
University of Tennessee.
5 Mr. Green three times uses the Latin letter “p” to refer to pressure, but in two instances it should
be the Greek letter rho (“ρ”) for density.  Compare HUBERT CHANSON, HYDRAULICS OF OPEN

CHANNEL FLOW: AN INTRODUCTION xliv, 17, 22 (2004) (correctly stating Bernoulli’s principle).
That Mr. Green proceeds from this equation without really applying its elements—and thus leaving
the pressure-for-density switch unremarked—simply underscores the dubiety of his application.
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2. The Question of Reasonable Foreseeability Must be Left to the Jury

Even in a strict liability case, reasonable foreseeability is almost always left to the jury, in

part because it also is imbedded in essential element of causation. Dow Chemical Co. v. Mahlum,

114 Nev. 1468, 1481, 970 P.2d 98, 107 (1998), overruled in part on other grounds by GES, Inc. v.

Corbitt, 117 Nev. 265, 21 P .3d 11 (2001).6 “Foreseeability in the context of proximate cause is

normally a question of fact for the jury; it may be decided as a question of law only if under the

undisputed facts there is no room for a reasonable difference of opinion.” 63 AM. JUR. 2D Products

Liability § 23; see also NEVADA JURY INSTRUCTIONS – Civil, Instruction No. 7 PL. 3 (citing Allison

v. Merck and Co., Inc., 110 Nev. 762, 767, 878 P.2d 948, 952 (1994) and Shoshone Coca Cola

Bottling Co. v. Dolinski, 82 Nev. 439, 443, 420 P.2d 855, 858 (1966)).

Juries decide reasonable foreseeability on a case-by-case basis because “the mere fact that

the accident occurred is no evidence that the accident was foreseeable.” AM. L. PROD. LIAB. 3D §

4:7 (“Legal cause--Foreseeability”). Reasonable foreseeability “is measured by common sense and

common experience.” Id. “Consequences that are possible, but are not normal, natural, or

probable, are not foreseeable.” Id., see also Kosmynka v. Polaris Indus., Inc., 462 F.3d 74 (2d Cir.

2006) (foreseeability requires “knowledge of a danger, not merely possible, but probable.”). Thus,

courts are extremely hesitant to grant summary judgment on the question of reasonable

foreseeability because they recognize that “with the benefit of hindsight, any accident could be

foreseeable” and they do “not interpret foreseeability as imposing a requirement on the

6 Plaintiffs who plead either negligence or strict liability are obligated to demonstrate causation.
Price v. Blaine Kern Artista, Inc., 111 Nev. 515, 518, 893 P.2d 367, 369 (1995) (causation is
germane to both negligence and strict tort liability). “Causation consists of two components: actual
cause and proximate cause.” Dow Chemical Co. v. Mahlum, 114 Nev. 1468, 1481, 970 P.2d 98,
107 (1998), overruled in part on other grounds by GES, Inc. v. Corbitt, 117 Nev. 265, 21 P .3d 11
(2001). “To demonstrate actual cause with respect to [the] product, [plaintiffs] ha[ve] to prove that,
but for [defect in the subject product] [the harm] would not have occurred.” Id. “The second
component, proximate cause, is essentially a policy consideration that limits a defendant’s liability
to foreseeable consequences that have a reasonably close connection with both the defendant's
conduct and the harm which that conduct created.” Id.
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manufacturer to use a crystal ball.” Id. (emphasis added). Were it otherwise, “the imposition of

strict products liability could result in a manufacturer’s becoming an insurer for every injury that

may result from its product.” Id. at 206, 527 A.2d at 1341 (emphasis added).

Even applying the crashworthiness exception, moreover, implicates other evaluations of

reasonableness into the equation—i.e., whether the manufacturer used “reasonable care in designing

a vehicle to avoid subjecting the user to an unreasonable risk of injury in the event of a collision.”

Piltch v. Fort Motor Company, 11 F.Supp.3d 884, 889 (N.D. Ind. 2014); Andrews v. Harley

Davidson, Inc., 106 Nev. 533, 537, 796 P.2d 1092, 1095 (1990) (crashworthiness doctrine

encourages manufacturers “to do all they reasonably can do to design a vehicle which will protect a

driver in an accident” (emphasis added).)

C. A Reasonable Jury Could Conclude that the Driver Did Not
Use the Motor Coach in a Reasonably Foreseeable Manner

Plaintiffs seem to suggest by their quotation of Andrews v. Harley Davidson, Inc. that MCI

should be precluded from disputing whether the conduct of the driver was reasonably foreseeable.

Parties cannot obtain partial summary judgment, however, by being cagy about the actual relief

they seek and failing to confront any of the evidence that even might preclude summary judgment.

See NRCP 56(c). This failure of clarity and transparency alone prevents the Court from granting

this motion.

Sufficient evidence of driver misuse, along with reasonable inferences that can be drawn

therefrom, precludes the Court from taking the question of reasonable foreseeability from jury.

Even assuming that mere negligence cannot constitute unforeseeable misuse, a reasonable jury

could find that the driver’s conduct rose to the level of willfulness, gross carelessness or

recklessness, which would constitute unforeseeable misuse. Jonas v. Isuzu Motors Ltd., 210 F.

Supp. 2d 1373, 1380 (M.D. Ga. 2002), aff'd, 58 F. App'x 837 (11th Cir. 2003) (“Isuzu has no duty

to guard against grossly careless misuse of a vehicle by a reckless driver and has no duty to design

an automobile incapable of causing injury”); Simpson v. Standard Container Co., 527 A.2d 1337,

1341 (Md. Ct. Spec. App. 1987) (a manufacturer “need not anticipate and provide for ... use of the
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product which constitutes wilful or reckless misconduct or an invitation of injury”); Smith ex rel.

Smith v. Bryco Arms, 33 P.3d 638 (N.M. 2001) (manufacturer not required to foresee willful or

reckless use); Reott v. Asia Trend, Inc., 55 A.3d 1088, 1096–97 (Pa. 2012) (“highly reckless”

conduct may constitute product misuse); Gangi v. Sears, Roebuck & Co., 360 A.2d 907, 909

(Super. Ct. 1976) (distinguishing between “garden variety of negligence would not insulate the

defendants from liability” and “misuse of the equipment in the category of willful or reckless

misconduct”). And that is consistent with Nevada law. Cf. Andrews v. Harley Davidson, Inc., 106

Nev. 533, 537, 796 P.2d 1092, 1095 (1990) (“Negligent driving of a vehicle is foreseeable risk… *

* * . . . it is foreseeable that a plaintiff, who is intoxicated, will drive negligently”); Davies v.

Butler, 95 Nev. 763, 602 P.2d 605 (1979) (distinguishing between mere negligence and willful and

wantonness in analogous context of several liability).

Use of a product will be deemed reckless if the user “knew or had reason to know of facts

which created a high degree of risk of physical harm to himself or that he deliberately proceeded to

act, or failed to act, in conscious disregard of that risk.” Reott v. Asia Trend, Inc., 55 A.3d at 1097

Here, a reasonable jury could conclude that the driver knew that his proximity to Dr.

Khiabani facilitated a high degree of risk but deliberately failed to act in conscious disregard of that

risk. First, the driver knew that Dr. Khiabani was in the bike lane only feet away from him, even if

there were moments that he did not know exactly where along the length of the motor coach he

was. (Depo of Edward Hubbard, Exhibit C at 21-23.) As a professional driver, the jury could

reasonably infer that he was aware of the risk this posed—indeed, it is intuitive to every driver who

has been nervous having to pass a bicycle in busy traffic. Second, the driver knew there was a lane

to his left that he could have used to give Dr. Khiabani wider berth. (Id. at 118-19, 165-66, 218-

19.) The chose not to use it. Third, a traffic statute [NRS 484B.270] even required the driver to

move into that left hand lane. While the he denied knowledge of the law during his deposition, the
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jury may reasonably infer that he was being untruthful.7 Fourth, the jury could even conclude that

he intentionally stayed close to Dr. Khiabani to be funny. One passenger who sat immediately

behind the driver, Robert Pears, testified that he and another passenger were having a

“conversation” with the driver (depo. of Robert Pears, Exhibit D, at 177-79), a back-and-forth

“discussion” in which they encouraged the driver to get closer to Dr. Khiabani to “get the cyclist’s

heart rate up”:

Q. And the bus driver, he actually -- you and he and I know this
isn't a pleasant thought but I know there was some discussion relative to
the cyclist before the collision between the driver, you, and Mr. Plantz;
fair?

A. Yes.

Q. Tell me what that was, sir.

A. We had joked about the cyclist because the bus driver was
driving very slow. And we were aware that the resort was really close.
And we joked to the bus driver, “Speed up and get the cyclist’s heart rate
up.”

Q. Obviously you—when you say “we,” I want to understand.
Who said that?

A. So Mike Plantz and myself.

Q. And did you say that -- where are you when that is said?
Because if I understand correctly, you first observed Dr. Khiabani on
eastbound Charleston riding his bike?

A. That is correct. And we start joking on eastbound Charleston

7 Everyone is presumed to know the law. Atkins v. Parker, 472 U.S. 115, 130 (1985); see
Whiterock v. State, 112 Nev. 775, 782, 918 P.2d 1309, 1314 (1996) (“mistake or ignorance of the
law is not a defense”). This is true even in a civil context. Lucas v. Wisconsin Elec. Power Co.,
466 F.2d 638 (7th Cir. 1972); Hicks v. State, 419 S.W.3d 555, 558 (Tex. App. 2013). This includes
professional drivers, who are presumed to know the traffic laws that apply to them. See e.g.,
Mallery v. Int’l Harvester Co., 690 So. 2d 765, 768 (La. App. 1996); see Alfonso v. Robinson, 514
S.E.2d 615, 618 (Va. 1999).
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and when he turned on to Pavilion.

Q. So he turned southbound or right?

A. Correct. And he was blocking, so we couldn't go around him
initially. And the bus driver was—had commented that he was staying
very—we joked with him that he was being overly cautious and why don’t
you just get the cyclist’s heart rate up and drive a little faster.

(Id., at 77-78.) While the driver has denied hearing that particular comment, a reasonable jury

could disbelieve him, especially where his conduct was consistent with the joking request.

II. The Expectations, Awareness and Choices of the Driver and Dr. Khiabani
Would be Admissible Regardless of How the Court Rules on this Motion

Alternatively, even if the Court were to exclude the driver’s reckless conduct for purposes

of refuting the fourth element of plaintiffs’ strict liability claim—i.e., “that the product was used in

a manner which was reasonably foreseeable by the defendant”—or an affirmative defense of

misuse, the driver’s actions would still come into evidence. Evidence that is inadmissible for one

purpose still may be admissible for another. NRS 47.110. Here, the driver’s expectations,

awareness and choices bear directly on the element of causation.

For example, plaintiffs claim that “the bus was defectively designed because it had right-

side blind spots that a consumer would not reasonably expect.” (Mot. at 7:3.) This claim assumes

that the driver probably would have moved over into the left-hand lane if he had seen Dr. Khiabani

better, that it would have made a difference. “To demonstrate actual cause with respect to [the]

product, [plaintiffs] ha[ve] to prove that, but for [defect in the subject product] [the harm] would not

have occurred.” Dow Chemical Co. v. Mahlum, 114 Nev. 1468, 1481, 970 P.2d 98, 107 (1998),

overruled in part on other grounds by GES, Inc. v. Corbitt, 117 Nev. 265, 21 P .3d 11 (2001). Yet,

the driver already knew that Dr. Khiabani was only a few feet away from the motor coach. And he

chose not to use the left-hand lane anyway. Thus, a reasonable jury could find that a smaller blind

spot would not have made any difference.

The same causation problem arises for plaintiffs regarding their claim that “the bus was

defectively designed because of MCI’s failure to install side proximity sensors made the product
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unreasonably dangerous.” (Mot. at 7:4.) The Court cannot exclude evidence that the driver already

knew the information that a sensor allegedly would have given him and deliberately chose to stay

close anyway merely because the same body of facts happen to overlap with the issue of driver

culpability.

CONCLUSION

For the foregoing reasons, the Court must deny plaintiffs’ “Motion for Summary Judge on

Foreseeability of Bus Interaction with Pedestrians or Bicyclists (Including Sudden Bicycle

Movement).” Respectfully, it would be reversible error to grant the motion.

DATED this 27th day of December, 2017.
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The Causal Factor of Bus Wheel Injuries 
and a Remedial Method for Prevention 
of These Accidents
By Janies M. Green, P.E., DEE (NAFE J93F)

Introduction
The accident statistics for injuries caused by pedestrians or cyclists being 

injured, or killed, by U.S. transit buses have typically been categorized simply 
as either fatalities or serious injuries'. Although anecdotal information from 
police accident investigators and Forensic Engineers have indicated that certain 
types of accidents with transit buses are more prevalent than other types, defini
tive data has been lacking. Recent risk management efforts at various transit 
authorities2 have revealed a prevalent type of accident from transit vehicles 
interacting with either cyclists or pedestrians. The predominant accident type 
seems to be pedestrians or cyclists being pulled into the bus-wheel, as opposed 
to individuals being struck by the vehicle body2. Further questioning of transit 
personnel indicates that, in most cases, the accidents occur from the rotating bus 
transit wheel on the bus as it passes the individual as opposed to the cyclist or 
pedestrian running into the stationary transit vehicle or tire. Surprisingly, the 
type of accident where the bus strikes the cyclist or pedestrian in an area other 
than on the rotating wheel is almost negligible.

While statistical reporting and analyses of this data has not been accom
plished to a high degree of engineering certainty, most risk managers for 
metropolitan transit authorities will admit to a surprisingly high number of these 
rotating wheel type of accidents4. By whatever analysis method that is used, 
there is a clear problem with these types of accidents. Of particular interest is 
the fact that most points of impact onto the bus body appear to occur at the 
point of the rotating wheel in the bus wheel well.

The analysis in this paper is focusing on Transit Authority Buses since risk 
assessment managers have identified high incidents of injury at the site of the 
rotating wheel for these vehicles. More probably than not, other types of motor 
vehicles, such as trucks, would also tend to have a high degree of cyclist or 
pedestrian accident prevalence at wheel wells. Currently the Engineering, and 
related literature, does not contain valid statistics on wheel well accidents other 
than Transit Authority vehicles. As a result, this analysis centers on these vehi
cles, but can be applied to other heavy-duty vehicles as well.

lames M. Green, P.E., D.E.E., 120 Kalmia Drive, Ashville, NC 28804
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Bernoulli’s Principle
Since transit authority personnel agree that there is a problem with pedes

trians and cyclists being impacted in the proximate vicinity of the wheel well, 
an explanation is needed for this set of data. If Bernoulli's Principle is defined 
in terms of pressure, the equation becomes:

l_pV2 + p + pgy = constant 

2

where: p = pressure

g = acceleration due to gravity 

y =s elevation.

V = velocity

If y does not change, then an increase in V means a decrease in p. This basi
cally means that as a transit authority bus passes a cyclist or pedestrian at a 
higher speed, there will be a decrease in pressure between the two entities. 
Since the bus is at a much higher mass, (he pedestrian or cyclist will be drawn 
toward the vehicle.

This does not explain why most points of impact occur on or near the rotating 
wheel. If we assume that elevation (y) and the constant (k) are both 1 and the 
equation is unitless3, then the relationship between pressure and velocity 
becomes:

Solving For P

--- «----- L
Pa2 V2 + 33.3 

2

The plot of P'1 versus V is shown in Figure 1. If a bus passes a pedestrian or 
cyclist at 10 MPH or 14.7 ft/second, the rotating wheel of an assumed 6 ft of cir
cumference will rotate approximately 2.5 revolutions/second6. Therefore, regard
less of the units used, if you compare the different speeds of the rotating wheel 
at 10 MPH, there is a ratio of 2.5/1 of wheel velocity to bus speed. For compar
ison purposes, the inverse pressure (p ‘) from Figure 1 is 183 at 10 MPH while 
the inverse pressure for the increased speed of the bus wheel is 971. From this 
unitless analysis, it is obvious that regardless of the method used, the rotating 
wheel of the bus, or any large vehicle, will create a low pressure between the 
cyclist or the pedestrian that is vastly different than just the motor vehicle pass
ing the individual. As a result, there is a greater potential for the cyclist or pedes
trian to be pulled into the motor vehicle body. This lower pressure resulting from
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Figure 1: Velocity (mph) v. Inverse Pressure (psi)

Velocity
★Swtwl

The coniUnt K and elovatton H <r» assumed to be 1.

Figure 1

the higher rotational velocity of the motor vehicle wheel explains the greater 
grouping of the points of impact at the wheel well of transit authority buses.

An increase in velocity means a decrease in pressure and accounts for the 
fact that passing ships run the risk of a sideways collision. This is due to the fact 
that water flowing between ships travels faster than water flowing past the outer 
sides. Therefore, water pressure acting against the hulls is reduced between the 
ships. Unless the ships are steered to compensate for this, the greater pressure 
against the outer sides of the ships forces them together.

In order to design a remedial measure to prevent the inordinate amount of 
accidents at transit bus wheels, Bernoulli’s principle must be utilized.

A Practical Design for Preventing Wheel Well Accidents
There are two problem areas in designing a remedial measure to prevent 

wheel well accidents.

The first area of concern is the description of the low-pressure gradient 
between the rotating high velocity bus wheel and the pedestrian or cyclist. The 
second area of design application is the prevention of the physical entrapment 
of the cyclist or pedestrian from a bus turning into the path of travel of either 
entity. In this second area, physical entrapment can also occur from the low- 
pressure gradient pulling the cyclist or pedestrian to the physical proximity of 
the rotating wheel.
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Bernoulli’s Principle can be applied to disrupt the low-pressure gradient 
that can pull a cyclist or a pedestrian into the high velocity-rotating wheel by 
considering the lifting force of the airplane wing. The airfoil of a curved air
plane wing adds considerably to lift and results in a greater difference in pres
sure between the lower and upper wing surfaces. This net upward pressure 
multiplied by the surface area of the wing gives the net lifting force. By having 
a curved wheel guard at the forward leading edge of the transit bus wheel well, 
a net outward pressure away from the direction of travel of the bus is produced. 
This results in the complete elimination of the low-pressure gradient that would 
draw the cyclist or pedestrian into the high velocity-rotating wheel. More 
importantly, the curvature of the guard would act like an airplane wing and lit
erally be able to push the cyclist or pedestrian out of the path of travel of the 
transit bus.

As noted in Figure 2, a wheel well guard with a leading edge capable of 
lifting the air outward from the bus’s path of travel is shown. By utilizing this 
curvature, the cyclist or pedestrian is actually pushed away from the leading 
edge of the wheel well by the outward change in air gradient. The strength of 
materials of the guard should also be capable of actually pushing a pedestrian or 
cyclist away from the path of travel of the transit bus if the individual falls into 
the path of the rotating wheel.

As noted in Figure 2, field 
trials do support the ability 
of this design to physically 
move a subject from the 
path of travel. This is help
ful in instances where 
Bernoulli’s principal is not 
a causal factor, as when 
transit buses turn into 
pedestrians or cyclists. In 
those instances, the guard 
must act much like the 
cowcatcher on a train and 
physically move the indi
vidual from the path of the 
rotating wheel.

Figure 2
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Conclusion
As described in the Bernoulli analysis, and from the field data, the causal 

factor of most cyclist-pedestrian accidents with transit buses are from the indi
viduals either being dragged into the rotating wheel by the lower pressure gra
dient or from the physical impacting of the bus during a turning radius.

When investigating these types of accidents, the Forensic Engineer should 
realize that Bernoulli’s Principal could be a definite causal factor. Also, the bus 
physically turning into the path of an accident victim should be considered. Of 
equal importance in the analysis is the fact that remedial measures are easily 
available to prevent these accidents. The illustrated S-l Gard (generic name), 
see Figure 2, has been implemented in several municipality's. Thus far, in those 
municipalities that have initiated this program the accident rate has decreased 
from several incidents per year to zero.

Case studies are being developed at: Washington D.C., Los Angeles, 
California, Miami-Dade County, Florida, and San Diego, California. Ferrone 
has accomplished a field evaluation of the effectiveness of the S-l GARD7. In 
that effort, the emphasis was on the physical effectiveness of the S-l GARD in 
moving a stunt man out of the path of the rotating wheel. The experimental 
runs, as expected, showed that the physical properties of the S-l GARD did suc
cessfully remove the individual from the path of the rotating wheel*

Additional case studies are being planned. The effectiveness of the S-l 
GARD7 to eliminate the low-pressure gradient at wheel wells as a function of 
speed is needed. Theoretically, the effectiveness of the S-l GARD should 
increase as velocity increases. An additional study to determine the effective
ness of the S-l GARD on heavy-duty vehicles should also be considered.10

The use of a guard on the rear wheel wells of transit authority buses as well 
as heavy-duty vehicles is in its infancy. The initial evaluations clearly show a 
dangerous problem exists. Field studies conducted thus far yield excellent pre
liminary results in utilizing the S-l GARD, the only guard currently on the mar
ket, to completely eliminate wheel well accidents. Hopefully, the release of this 
paper into the Forensic Engineering community will enable the reason behind 
these accidents to be acknowledged as well as the remedial measure needed to 
eliminate the problem.
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·1· · · · · ·DEPOSITION OF ROBERT BREIDENTHAL, JR., taken

·2· ·at 6385 South Rainbow Boulevard, Suite 400, Las

·3· ·Vegas, Nevada, on Friday, November 3, 2017, at 9:16

·4· ·a.m., before Karen L. Jones, Certified Court

·5· ·Reporter, in and for the State of Nevada.

·6

·7· ·APPEARANCES:

·8· ·For the Plaintiffs:

·9· · · · · ·KEMP, JONES & COULTHARD, LLP
· · · · · · ·BY:· WILL KEMP, ESQ.
10· · · · · ·3800 Howard Hughes Parkway, 17th Floor
· · · · · · ·Las Vegas, Nevada· 89169
11· · · · · ·702.385.6000
· · · · · · ·e.pepperman@kempjones.com
12

13
· · ·For Motor Coach Industries, Inc.:
14
· · · · · · ·HARTLINE DACUS BARGER DREYER
15· · · · · ·BY:· MICHAEL G. TERRY, ESQ.
· · · · · · ·800 N. Shoreline Boulevard
16· · · · · ·Suite 2000, North Tower
· · · · · · ·Corpus Christi, Texas· 78401
17
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Page 4
·1· · · ·LAS VEGAS, NEVADA; FRIDAY, NOVEMBER 3, 2017

·2· · · · · · · · · · · · ·9:16 A.M.

·3· · · · · · · · · · · · · ·-oOo-

·4· · · · · · · · (Exhibit 1 marked.)

·5· · · · · · · · (Exhibit 2 marked.)

·6· ·Whereupon,

·7· · · · · · · · · ·ROBERT BREIDENTHAL, JR.

·8· ·having been first duly sworn to testify to the

·9· ·truth, the whole truth and nothing but the truth,

10· ·was examined and testified as follows:

11· · · · · · · · · · · · EXAMINATION

12· ·BY MR. TERRY:

13· · · ·Q.· · · Could you tell us your name, sir.

14· · · ·A.· · · Robert Edward Breidenthal, Jr.

15· · · ·Q.· · · Are you employed?

16· · · ·A.· · · Yes.

17· · · ·Q.· · · By whom are you employed?

18· · · ·A.· · · University of Washington.

19· · · ·Q.· · · What do you do for the University of

20· ·Washington?

21· · · ·A.· · · I'm a professor in the William E. Boeing

22· ·Department of Aeronautics & Astronautics.

23· · · ·Q.· · · How long have you been with the

24· ·University of Washington?

25· · · ·A.· · · Since 1980.
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Page 5
·1· · · ·Q.· · · Are you tenured?

·2· · · ·A.· · · Yes.

·3· · · ·Q.· · · Did you go there right after completing

·4· ·your own education?

·5· · · ·A.· · · I was a post-doc at Cal Tech for a year

·6· ·and a half or so before moving up to Seattle.

·7· · · ·Q.· · · So when you moved up to Seattle did you

·8· ·become a teacher at the University of Washington?

·9· · · ·A.· · · Yes.

10· · · ·Q.· · · Where you have been since 1980?

11· · · ·A.· · · Correct.

12· · · ·Q.· · · Where did you get your education?

13· · · ·A.· · · My undergraduate degree in aeronautical

14· ·engineering is from Wichita State University, and

15· ·then my masters and PhD as well as post-doc were all

16· ·at Cal Tech.

17· · · ·Q.· · · Did you attend school consecutively or

18· ·were there breaks?

19· · · ·A.· · · No breaks.

20· · · ·Q.· · · Have you ever been employed in the

21· ·private sector?

22· · · ·A.· · · I've done a lot of consulting, and one

23· ·summer I was full-time at Boeing in Seattle. I

24· ·can't recall if I was an official employee or

25· ·considered a consultant at that time.
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Page 71
·1· ·highlighted, the attending MCI engineers preferred

·2· ·one of them.· Which one did they prefer?

·3· · · ·A.· · · Proposal 2.

·4· · · ·Q.· · · Is Proposal 2 better with respect to the

·5· ·front end of the bus, the area of the concern for

·6· ·Dr. Khiabani?

·7· · · ·A.· · · Better than what?

·8· · · ·Q.· · · 1.

·9· · · ·A.· · · Marginally, yes.

10· · · ·Q.· · · You conclude in paragraph 6 by saying,

11· ·"It appears that MCI did not use the optimum

12· ·combination, Proposal 2, with the beveled aft end in

13· ·the accident bus."· Correct?

14· · · ·A.· · · Correct.

15· · · ·Q.· · · Did the failure to use the beveled aft

16· ·end in the accident bus have anything to do with the

17· ·accident involving Dr. Khiabani?

18· · · ·A.· · · No.

19· · · · · · · ·(Exhibit 5 marked.)

20· ·BY MR. TERRY:

21· · · ·Q.· · · I'm going to show you what has been

22· ·marked as Exhibit Number 5, which I'll represent to

23· ·you to be an article published in that journal.

24· · · · · · · ·MR. TERRY:· Do you need a copy,

25· ·Mr. Kemp?

ROBERT BREIDENTHAL, JR. - 11/03/2017

Litigation Services· |· 800-330-1112
www.litigationservices.com

YVer1f

002552

002552

00
25

52
002552



Page 72
·1· · · · · · · ·MR. KEMP:· No.

·2· ·BY MR. TERRY:

·3· · · ·Q.· · · Have you ever seen that before?

·4· · · ·A.· · · I can't recall.· I saw something.· It

·5· ·might have been simply Dr. Funk's report.· I don't

·6· ·believe I've seen this before, but that may just

·7· ·be confusing it with something I saw in

·8· ·Dr. Funk's report.

·9· · · ·Q.· · · I'm going it refer you to page 2.· Is it

10· ·Bernoulli?

11· · · ·A.· · · Bernoulli.

12· · · ·Q.· · · Do you see the formula there for

13· ·Bernoulli's theorem, or principle?

14· · · ·A.· · · Yes.

15· · · ·Q.· · · Is that a correct statement of the

16· ·formula?

17· · · ·A.· · · Well, the equation itself has two typos

18· ·in it, and the short answer is no.· It's completely

19· ·wrong.· Not even partial credit.

20· · · ·Q.· · · Now, I assume that in your business you

21· ·are familiar with Bernoulli's principle?

22· · · ·A.· · · Oh, yeah.

23· · · ·Q.· · · You have identified or discussed the

24· ·instantaneous aerodynamic effect on the bike rider

25· ·by using aerodynamics, not Bernoulli's principle;
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Page 73
·1· ·that is a separate entity, correct?

·2· · · ·A.· · · No, I wouldn't put it that way.

·3· · · · · · · ·Bernoulli's principle is part of

·4· ·aerodynamics.· I wouldn't separate the two.

·5· · · ·Q.· · · Okay.· But Bernoulli's principle

·6· ·operates within a stream, not effects on objects

·7· ·outside the stream, correct?

·8· · · ·A.· · · I'm trying to be precise in my answer.

·9· ·Students typically screw up applications of

10· ·Bernoulli's principle.

11· · · · · · · ·Bernoulli's principle only applies if

12· ·the flow is steady and if there's no friction or

13· ·dissipation.

14· · · · · · · ·Often people make the mistake of trying

15· ·to apply Bernoulli's principle when there's

16· ·turbulence and dissipation, and that's completely

17· ·wrong.

18· · · · · · · ·If you have no stream -- no dissipation

19· ·along a streamline, Bernoulli's principle, assuming

20· ·it's steady flow, would apply along that streamline.

21· · · · · · · ·If you had neighboring streamlines which

22· ·have the same initial what we call total pressure,

23· ·or stagnation pressure, then the Bernoulli constant

24· ·-- the term on the right-hand side of this equation

25· ·that has the typos -- would be the same for both.

ROBERT BREIDENTHAL, JR. - 11/03/2017

Litigation Services· |· 800-330-1112
www.litigationservices.com

YVer1f

002554

002554

00
25

54
002554



Page 74
·1· · · · · · · ·So Bernoulli's equation can apply only

·2· ·along one streamline or it can apply throughout an

·3· ·entire flow field, depending on the initial value of

·4· ·Bernoulli's constant and whether or not there's

·5· ·dissipation.

·6· · · · · · · ·I apologize for the long answer.

·7· · · ·Q.· · · That's all right.

·8· · · · · · · ·Would you use Bernoulli's principle to

·9· ·describe what happens when the bus moves through

10· ·the air?

11· · · ·A.· · · In places, yes.

12· · · ·Q.· · · Where would you use it?

13· · · ·A.· · · Where there's no turbulence or

14· ·dissipation.· Outside the shear layer.

15· · · · · · · ·But within the boundary layers and

16· ·within this turbulent shear layer it would be wrong

17· ·to use Bernoulli's equation.

18· · · ·Q.· · · Now, have you done any analysis of

19· ·whether or not there are bus accidents where bike

20· ·riders get caught up in this turbulence?

21· · · ·A.· · · No.

22· · · ·Q.· · · Do you know if there are such accidents?

23· · · ·A.· · · I don't have direct knowledge of a

24· ·specific accident.· I've felt trucks and buses pass

25· ·me when I'm riding my bike on the city streets, but
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Page 99
·1· · · · · · · · ·CERTIFICATE OF REPORTER

·2· ·STATE OF NEVADA· )
· · · · · · · · · · · )SS:
·3· ·COUNTY OF CLARK· )

·4· · · · · I, Karen L. Jones, a duly commissioned and

·5· ·licensed Court Reporter, Clark County, State of

·6· ·Nevada, do hereby certify:· That I reported the

·7· ·taking of the deposition of the witness, ROBERT

·8· ·BREIDENTHAL, JR., commencing on Friday, November 3,

·9· ·2017, at 9:16 a.m.

10· · · · ·That prior to being examined, the witness was,

11· ·by me, duly sworn to testify to the truth.· That I

12· ·thereafter transcribed my said shorthand notes into

13· ·typewriting and that the typewritten transcript of

14· ·said deposition is a complete, true and accurate

15· ·transcription of said shorthand notes.

16· · · · ·I further certify that I am not a relative or

17· ·employee of an attorney or counsel of any of the

18· ·parties, nor a relative or employee of an attorney

19· ·or counsel involved in said action, nor a person

20· ·financially interested in the action.

21· · · · ·IN WITNESS HEREOF, I have hereunto set my

22· ·hand, in my office, in the County of Clark, State of

23· ·Nevada, this 12th day of November, 2017.

24· · · · · · · · · · · · ·_____________________________
· · · · · · · · · · · · · ·KAREN L. JONES, CCR NO. 694
25
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JOB NO.: 417421

Page 1

DISTRICT COURT

CLARK COUNTY, NEVADA

KEON KHIABANI and ARIA )
KHIABANI, minors by and )
through their natural ) CASE NO.:
mother, KATAYOUN BARIN; ) A-17-755977-C
KATAYOUN BARIN, )
individually; KATAYOUN )
BARIN as Executrix of )
the Estate of Kayvan )
Khiabani M.D. )
(Decedent), and the )
Estate of Kayvan )
Khiabani, )
M.D.(Decedent), )

)
Plaintiffs, )

)
vs. )

)
MOTOR COACH INDUSTRIES, )
INC. A Delaware )
corporation; )
MICHELANGELO LEASING )
INC. D/b/a RYAN'S )
EXPRESS, an Arizona )
corporation; EDWARD )
HUBBARD, a Nevada )
resident; BELL SPORTS, )
INC. D/b/a GIRO SPORT )
DESIGN, a California )
corporation; SEVENPLUS )
BICYCLES, INC. D/b/a Pro )
Cyclery, a Nevada )
corporation; DOES 1 )
through 20; and ROE )
CORPORATIONS 1 through )
20. )

Defendants. )
)

VIDEOTAPED DEPOSITION OF EDWARD HUBBARD
LAS VEGAS, NEVADA

WEDNESDAY, SEPTEMBER 20, 2017

REPORTED BY: KAREN L. JONES, CCR NO. 694

002558

002558

00
25

58
002558



Page 2

1 DEPOSITION OF EDWARD HUBBARD, taken at Kemp,

2 Jones & Coulthard, located at 3800 Howard Hughes

3 Parkway, 17th Floor, Las Vegas, Nevada, on

4 Wednesday, September20, 2017, at 10:01 a.m., before

5 Karen L. Jones, Certified Court Reporter, in and for

6 the State of Nevada.

7

8 APPEARANCES:

9 For the Plaintiffs:

10 KEMP, JONES & COULTHARD, LLP
BY: WILL KEMP, ESQ.

11 BY: ERIC PEPPERMAN, ESQ.
3800 Howard Hughes Parkway, 17th Floor

12 Las Vegas, Nevada 89169
702.385.6000

13 e.pepperman@kempjones.com

14 CHRISTIANSEN LAW OFFICES
BY: PETER CHRISTIANSEN, ESQ.

15 810 Casino Center Boulevard
Las Vegas, Nevada 89101

16 702.240.7979
kworks@christiansenlaw.com

17

18 For Motor Coach Industries, Inc.:

19 HARTLINE DACUS BARGER DREYER
BY: MICHAEL G. TERRY, ESQ.

20 800 N. Shoreline Boulevard
Suite 2000, North Tower

21 Corpus Christi, Texas 78401

22

23

24

25
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1 APPEARANCES:

2 For Michelangelo Leasing, Inc., and Edward Hubbard:

3 SELMAN BREITMAN, LLP
BY: PAUL STEPHAN, ESQ.

4 BY: ERIC O. FREEMAN, ESQ.
3993 Howard Hughes Parkway, Suite 200

5 Las Vegas, Nevada 89169
702.228.7717

6 efreeman@selmanlaw.com

7

8 For Bell Sports, Inc.:

9 LITTLETON, JOYCE, UGHETTA, PARK & KELLY, LLP
BY: SCOTT TOOMEY, ESQ., ESQ.

10 201 King of Prussia Road, Suite 220
Radnor, Pennsylvania 19087

11 484.254.6220
scott.toomey@littletonpark.com

12

13

14 Also Present: JP Muritta, Videographer

15

16

17

18

19

20

21

22

23

24

25
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1 A. Yes, sir.

2 Q. In terms of traveling from Charleston to

3 Pavilion headed toward the entrance to the Red Rock,

4 did you see a bicycle?

5 A. Say that again.

6 Q. When you were going down Charleston,

7 after you made the right turn onto Pavilion and

8 you're headed toward the entrance to the Red Rock,

9 did you see a bicycle?

10 A. No, sir.

11 Q. Did you ever see a bicycle?

12 A. Yes, sir.

13 Q. When did you first see the bicycle?

14 A. As I was approaching the turn off of

15 Charleston onto Pavilion.

16 Q. And at the time you first saw the

17 bicycle, was he in the bicycle lane or

18 right-turn lane?

19 A. On Charleston and Pavilion?

20 Q. Yes.

21 A. He was in the bicycle lane.

22 Q. When you came up on the bicycle, is that

23 intersection controlled by a traffic light?

24 A. Yes, sir.

25 Q. Did you have to come to a stop?
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1 A. I don't -- I don't remember that. I

2 don't remember, sir.

3 Q. When you came up to that intersection,

4 is there a right-hand turn lane to go onto Pavilion?

5 A. Yes, sir.

6 Q. Did you go into the right-hand turn

7 lane?

8 A. Yes, sir.

9 Q. Where was the bicycle when you went into

10 the right-hand turn lane?

11 A. In the bike lane.

12 Q. Did he turn right as well?

13 A. Yes, sir.

14 Q. Did he turn right across your front?

15 A. No, sir.

16 Q. Was he then in the right-hand turn lane

17 in front of you, or was the bike lane to the right

18 of you?

19 A. At Charleston and Pavilion, at the turn?

20 Q. Yes.

21 A. He was in the bike lane.

22 Q. Was that to the right of the right-hand

23 turn lane?

24 A. Right. That's right. He's -- he's to

25 the right of me.
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1 Q. Did he turn right before you?

2 A. He did, because I allowed him. Yes,

3 because I'm -- he's turning and I'm -- let him turn,

4 and then I turn.

5 Q. So when you turned onto Pavilion, were

6 you then in the main traveled lane, right-hand turn

7 lane? Where were you?

8 A. No, I was in the first -- this first

9 traffic lane right here (indicating).

10 Q. So it would be the outside

11 southbound lane?

12 A. I --

13 Q. Okay. Sorry.

14 There are two lanes that go south. One

15 is at the center stripe, one is closer to the curb.

16 A. Right. I'm in this lane right here,

17 that's closest to the curb.

18 Q. When you completed your turn, where was

19 the bike?

20 A. When I completed my turn, the bike was

21 in the bike lane.

22 Q. Did he remain in the bike lane, as far

23 as you could tell?

24 A. He remained in the bike lane, yes. Yes

25 he did. Until -- yes.
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1 Q. Do you have any other understanding?

2 A. No, sir.

3 Q. And more specifically, do you know

4 whether or not you are also required to get into the

5 far left lane when there's two lanes of travel by a

6 bike lane?

7 A. I don't know that.

8 Q. Don't know? This is the first you've

9 heard of that?

10 A. I'm sorry?

11 Q. You don't know if that's the law?

12 A. I don't know if that's the law.

13 Q. So let me read you a Nevada Revised

14 Statute and tell me if this is the first you've

15 heard of that.

16 Okay. This would be NRS 484B.270,

17 Section 2. Quote, "When overtaking or passing a

18 bicycle or electric bicycle proceeding in the same

19 direction, the driver of a motor vehicle shall

20 exercise due care and; (a) If there is more than one

21 lane for traffic proceeding in the same direction,

22 move the vehicle to the lane to the immediate left,

23 if the lane is available and moving into the lane is

24 reasonably safe," unquote.

25 Is this the first you've heard that
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1 that's the law in Nevada?

2 A. Yes.

3 Q. Yes, this is the first you've heard

4 of that?

5 A. As far as what you're reading there.

6 Q. So you've never heard that before?

7 A. I mean, we've discussed it, but that's

8 the first I've heard of it.

9 Q. Don't tell me what you've talked to your

10 attorney about. Let me ask it differently.

11 Prior to Monday of this week, did you

12 know that this was the law in the state of Nevada?

13 A. No, sir, I did not.

14 Q. And so Michelangelo or Ryan's Express

15 did not provide you information that this was the

16 law in Nevada?

17 A. I did not know that.

18 Q. All right. So if you had known this was

19 the law, would you have gotten into the

20 left-hand lane?

21 MR. STEPHAN: Objection; form and

22 foundation.

23 THE WITNESS: Where do you mean at?

24 BY MR. KEMP:

25 Q. If you had known prior to this accident,
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1 BY MR. KEMP:

2 Q. Okay. I'd like you to watch the Red

3 Rock video with the point of view of whether there

4 were cars immediately before you or immediately

5 after you that would have prevented you from moving

6 to the far left lane. Okay?

7 MR. KEMP: All right, Eric.

8 BY MR. KEMP:

9 Q. And I'll make you aware there's two

10 buses in this video. There's a bus before yours,

11 so ...

12 (Video played.)

13 MR. KEMP: Okay, Eric, stop.

14 BY MR. KEMP:

15 Q. Do you see any cars immediately

16 before you?

17 A. No, sir.

18 Q. And no cars immediately after you?

19 A. I don't know how many -- how much time

20 went by, but no.

21 Q. No reason you couldn't have moved over

22 to the left-hand lane if you wanted to?

23 A. No, I don't know how much time we went

24 by, so I don't know if --

25 Q. Well, it's enough time for the bus to
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1 travel from one side of the intersection to the

2 other.

3 A. Okay.

4 Q. So, I mean, there's at least four or

5 five bus lengths.

6 MR. KEMP: Keep going, Eric. I don't

7 think a car comes.

8 THE WITNESS: Okay.

9 BY MR. KEMP:

10 Q. Okay? So you would agree with me that

11 if you wanted to you could have gotten over into the

12 left-hand lane at any time between the 300-foot to

13 the zero mark?

14 A. Yes, I could have. But -- okay.

15 Q. All right. Now, I asked you earlier if

16 you had seen any motorcyclists across the street.

17 Did seeing those -- the picture now of the

18 motorcyclists and the one running across the street

19 refresh your recollection in any way, shape or form?

20 A. No.

21 MR. KEMP: Okay. Go ahead, Eric.

22 (Video played.)

23 MR. KEMP: Okay. Stop right here.

24 BY MR. KEMP:

25 Q. Do you see that white delivery truck
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1 Q. And at some point that bus -- because

2 you know the bus hits and ultimately runs over the

3 head of Dr. Khiabani, right?

4 MR. STEPHAN: Objection. Foundation.

5 BY MR. CHRISTIANSEN:

6 Q. You know that, don't you, as you sit

7 here today?

8 A. Yes, sir. Yes.

9 Q. And you know he dies as a result --

10 A. Correct.

11 Q. -- correct?

12 So at some point you'll agree with me

13 that the bus and the bike were closer than 3 feet to

14 each other, right?

15 A. Again, as I stated, at -- up there we

16 were closer than 3 feet. When he -- when he came

17 over into -- into this area here, yes, we were

18 closer than 3 feet.

19 Q. All right. And before you were closer

20 than 3 feet, before that split second, as you've

21 described it, that you see him turning towards your

22 lane or into your lane, you'd never seen that

23 bicycle until way back at the municipal cutout?

24 A. That's correct.

25 Q. And Mr. Kemp read you the statute that
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1 you were unaware of in Nevada that requires a bus

2 driver to get into the far left lane if it's open.

3 Do you remember that?

4 A. Yes.

5 Q. And in April you didn't know that that

6 was the law?

7 A. I did not.

8 Q. And you -- you agree that you were

9 able to do it, you could have done it that day, but

10 you didn't?

11 MR. STEPHAN: Objection as to form and

12 foundation.

13 THE WITNESS: Correct.

14 BY MR. CHRISTIANSEN:

15 Q. Same question about the horn. You were

16 unaware that an audible warning was required under

17 certain circumstances when overtaking a bicycle,

18 back in April?

19 A. Correct, yes.

20 Q. Right. And had you been aware of both

21 of them, I think you told Mr. Kemp you would have

22 got over and honked your horn, if you would have

23 known that was the law?

24 A. Correct.

25 Q. And the collision takes place -- I think
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·1· · · · · · · · · · · ·DISTRICT COURT

·2· · · · · · · · · COUNTY OF CLARK, NEVADA

·3· ·KEON KHIABANI and ARIA KHIABANI,· · ·)
· · ·minors by and through their natural· )
·4· ·mother, KATAYOUN BARIN; KATAYOUN· · ·)
· · ·BARIN, individually; KATAYOUN BARIN· )
·5· ·as Executrix of the Estate of· · · · )
· · ·Kayvan Khiabani, M.D. (Decedent),· · )
·6· ·and the Estate of KAYVAN KHIABANI,· ·)
· · ·M.D. (Decedent),· · · · · · · · · · ·)
·7· · · · · · · · · · · · · · · · · · · · )
· · · · · · · · · ·Plaintiffs,· · · · · · )
·8· · · · · · · · · · · · · · · · · · · · )
· · · · · · · ·vs.· · · · · · · · · · · · )· Case No.
·9· · · · · · · · · · · · · · · · · · · · )· A-17-755977-C
· · ·MOTOR COACH INDUSTRIES, INC., a· · · )
10· ·Delaware corporation; MICHELANGELO· ·)
· · ·LEASING, INC. d/b/a RYAN'S EXPRESS,· )
11· ·an Arizona corporation; EDWARD· · · ·)
· · ·HUBBARD, a Nevada resident; BELL· · ·)
12· ·SPORTS, INC. d/b/a GIRO SPORT· · · · )
· · ·DESIGN, a California corporation;· · )
13· ·SEVENPLUS BICYCLES, INC. d/b/a· · · ·)
· · ·Pro Cyclery, a Nevada corporation;· ·)
14· ·DOES 1 through 20; and ROE· · · · · ·)
· · ·CORPORATIONS 1 through 20,· · · · · ·)
15· · · · · · · · · · · · · · · · · · · · )
· · · · · · · · · ·Defendants.· · · · · · )
16

17· · · ·Videotaped Deposition of ROBERT ANTHONY PEARS

18· · · · · · · · ·Hoffman Estates, Illinois

19· · · · · · · · ·Thursday, August 17, 2017

20· · · · · · · · · · · · ·2:02 p.m.

21

22

23· ·REPORTED BY: GAIL A. REED, RMR, CRR, CSR NO. 84-004568

24· ·Job Number 410669
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Page 2
·1· · · · VIDEOTAPED DISCOVERY DEPOSITION of ROBERT ANTHONY

·2· ·PEARS, taken in the above-entitled cause, before Gail

·3· ·A. Reed, Certified Shorthand Reporter in and for the

·4· ·State of Illinois, at Chicago Marriott Northwest,

·5· ·4800 Hoffman Boulevard, Hoffman Estates, Illinois, on

·6· ·Thursday, August 17, 2017, at the hour of 2:02 p.m.

·7

·8

·9

10

11

12· ·APPEARANCES:

13· ·For the Plaintiffs Keon Khiabani and the Estate of
· · ·Kayvan Khiabani, M.D. (Decedent):
14
· · · · · · ·KEMP, JONES & COULTHARD
15· · · · · ·BY:· ERIC PEPPERMAN, ESQ.
· · · · · · ·3800 Howard Hughes Parkway
16· · · · · ·17th Floor
· · · · · · ·Las Vegas, Nevada· 89169
17· · · · · ·702.385.6000
· · · · · · ·e.pepperman@kempjones.com
18
· · ·For the Plaintiffs Aria Khiabani and Katayoun Barin:
19
· · · · · · ·CHRISTIANSEN LAW OFFICES
20· · · · · ·BY:· PETER S. CHRISTIANSEN, ESQ.
· · · · · · ·810 South Casino Center Boulevard
21· · · · · ·Suite 104
· · · · · · ·Las Vegas, Nevada· 89101
22· · · · · ·702.240.7979
· · · · · · ·pete@christiansenlaw.com
23

24

ROBERT ANTHONY PEARS - 08/17/2017
CONFIDENTIAL

Litigation Services· |· 800-330-1112
www.litigationservices.com
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Page 3
·1· ·APPEARANCES (Continued):

·2· ·For the Defendant Motor Coach Industries, Inc.:

·3· · · · · ·HARTLINE DACUS BARGER DREYER LLP
· · · · · · ·BY:· DARRELL L. BARGER, ESQ.
·4· · · · · ·800 North Shoreline Boulevard
· · · · · · ·Suite 2000, North Tower
·5· · · · · ·Corpus Christi, Texas· 78401
· · · · · · ·361.866.8000
·6· · · · · ·dbarger@hdbdlaw.com

·7

·8· ·For the Defendants Michelangelo Leasing and Edward
· · ·Hubbard:
·9
· · · · · · ·SELMAN BREITMAN LLP
10· · · · · ·BY:· PAUL E. STEPHAN, ESQ.
· · · · · · ·6 Hutton Centre Drive
11· · · · · ·Suite 1100
· · · · · · ·Santa Ana, California· 92707
12· · · · · ·714.647.9700
· · · · · · ·pstephan@selmanlaw.com
13

14· ·For the Defendant Bell Sports, Inc.:

15· · · · · ·LITTLETON, JOYCE, UGHETTA, PARK & KELLY LLP
· · · · · · ·BY:· B. KEITH GIBSON, ESQ.
16· · · · · ·4 Manhattanville Road
· · · · · · ·Suite 202
17· · · · · ·Purchase, New York· 10577
· · · · · · ·914.417.3400
18· · · · · ·keith.gibson@littletonjoyce.com

19

20· ·For the Defendant Sevenplus Bicycles, Inc.:

21· · · · · ·MURCHISON & CUMMING, LLP (via telephone)
· · · · · · ·BY:· TYLER URE, ESQ.
22· · · · · ·350 Rampart
· · · · · · ·Las Vegas, Nevada· 89145
23· · · · · ·702.216.3872
· · · · · · ·ture@murchisonlaw.com
24

ROBERT ANTHONY PEARS - 08/17/2017
CONFIDENTIAL

Litigation Services· |· 800-330-1112
www.litigationservices.com
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Page 4
·1· ·APPEARANCES (Continued):

·2· ·Also Present:

·3· · · · · ·GABRIEL MARTIN, Videographer

·4· · · · · · · · · · · · ·I N D E X

·5· ·DEPONENT· · · · · · · · · · · · · · · · · ·EXAMINATION

·6· ·ROBERT ANTHONY PEARS

·7· · · · ·By Mr. Christiansen· · · · · · · · · · · · ·7

·8· · · · ·By Mr. Pepperman· · · · · · · · · · · · · ·151

·9· · · · ·By Mr. Stephan· · · · · · · · · · · · · · ·167

10· · · · ·By Mr. Barger· · · · · · · · · · · · · · · 216

11· · · · ·By Mr. Stephan· · · · · · · · · · · · · · ·224

12· · · · ·By Mr. Gibson· · · · · · · · · · · · · · · 227

13· · · · ·By Mr. Christiansen· · · · · · · · · · · · 244

14· · · · ·By Mr. Pepperman· · · · · · · · · · · · · ·248

15

16· · · · · · · · · · · E X H I B I T S

17· ·Pears Deposition Exhibit· · · · · · · · ·MARKED FOR ID

18· ·Plaintiffs' Exhibits

19· · · · ·No. 1· ·Notice· · · · · · · · · · · · · · 6

20· · · · ·No. 2· ·Drawing of a bus· · · · · · · · ·19

21· · · · ·No. 3· ·Drawing of a bus interior· · · · 19

22· · · · ·No. 4· ·Nevada Traffic Crash Report· · · 27

23· · · · ·No. 5· ·Handwritten statement· · · · · · 46

24· · · · ·No. 6· ·Color photo· · · · · · · · · · · 72
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Page 77
·1· · · · A· · Correct.

·2· · · · Q· · After a startled Dr. Khiabani, to your own

·3· ·personal observation, was in shock the bus was as

·4· ·close as it was on his left-hand side?

·5· · · · A· · Correct.

·6· · · · Q· · And the bus driver, he actually -- you and

·7· ·he and I know this isn't a pleasant thought but I know

·8· ·there was some discussion relative to the cyclist

·9· ·before the collision between the driver, you, and

10· ·Mr. Plantz; fair?

11· · · · A· · Yes.

12· · · · Q· · Tell me what that was, sir.

13· · · · A· · We had joked about the cyclist because the

14· ·bus driver was driving very slow.· And we were aware

15· ·that the resort was really close.· And we joked to the

16· ·bus driver, "Speed up and get the cyclist's heart rate

17· ·up."

18· · · · Q· · Obviously you -- when you say "we," I want

19· ·to understand.· Who said that?

20· · · · A· · So Mike Plantz and myself.

21· · · · Q· · And did you say that -- where are you when

22· ·that is said?· Because if I understand correctly, you

23· ·first observed Dr. Khiabani on eastbound Charleston

24· ·riding his bike?
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Page 78
·1· · · · A· · That is correct.· And we start joking on

·2· ·eastbound Charleston and when he turned on to

·3· ·Pavilion.

·4· · · · Q· · So he turned southbound or right?

·5· · · · A· · Correct.· And he was blocking, so we

·6· ·couldn't go around him initially.· And the bus driver

·7· ·was -- had commented that he was staying very -- we

·8· ·joked with him that he was being overly cautious and

·9· ·why don't you just get the cyclist's heart rate up and

10· ·drive a little faster.

11· · · · Q· · On Pavilion Center was Dr. Khiabani in the

12· ·bike lane?

13· · · · A· · Initially he was in the through lane.· He

14· ·was not in the bike lane when we turned the corner.

15· · · · Q· · So as you are on eastbound Charleston,

16· ·there's a marked bike lane there, too, is there not?

17· · · · A· · Correct.

18· · · · Q· · And then this Red Rock Casino and the

19· ·Pavilion Center Street approaches, there's a cutout

20· ·for the right turn?

21· · · · A· · Correct.

22· · · · Q· · Dr. Khiabani got into that right-turn lane?

23· · · · A· · Correct.

24· · · · Q· · Made the right turn onto southbound Pavilion
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Page 177
·1· · · · Q· · Why were you watching him?

·2· · · · A· · Because we were -- the bus driver was going

·3· ·very slow.

·4· · · · Q· · And what does that mean?

·5· · · · A· · He was being very cautious behind that

·6· ·driver, and it was very obvious to Mike Plantz and

·7· ·myself, and we were joking about the cyclist and to

·8· ·the bus driver.· The bus driver was very friendly.· We

·9· ·were talking to him.· And we were joking about the

10· ·cyclist because he was going so slow.

11· · · · Q· · Okay.· Up until that point on your trip, did

12· ·you see the -- Mr. Hubbard cut off any other driver

13· ·while he was operating the bus?

14· · · · A· · No.

15· · · · Q· · Did you observe him to commit any violations

16· ·of law that you knew about?

17· · · · A· · No.

18· · · · Q· · Okay.· Do you believe he was speeding as he

19· ·made that right turn?

20· · · · A· · Not to -- not in my opinion.

21· · · · Q· · Okay.· And when you say very slow, it's like

22· ·relative.· You know, I've got a teenage driver.· Very

23· ·slow is anything under 90, apparently.· Joking, of

24· ·course.· But what I'm trying to determine is when you
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Page 178
·1· ·say very slow, are you saying that it looked like the

·2· ·bus was traveling slower than the rest of the traffic?

·3· · · · A· · Yes.

·4· · · · Q· · Okay.· And, again, when you turned the right

·5· ·from Charleston, he continued to operate the bus

·6· ·slowly?

·7· · · · A· · Yes.

·8· · · · Q· · Okay.· And did any cars honk behind him or

·9· ·say hurry up, get moving?

10· · · · A· · No.

11· · · · Q· · But you guys had a conversation with him,

12· ·though?

13· · · · A· · Yes.

14· · · · Q· · Okay.· And as a result of that conversation,

15· ·did he do something you asked him to do?

16· · · · A· · No.

17· · · · Q· · Okay.· So he continued to drive the bus; you

18· ·continued to offer your thoughts on what -- how he

19· ·should drive the bus?

20· · · · A· · Correct.

21· · · · Q· · But he didn't follow that, did he?

22· · · · A· · Correct.

23· · · · Q· · Okay.· And at some point, as you were going

24· ·down the street, I -- I think you testified that you

ROBERT ANTHONY PEARS - 08/17/2017
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Page 179
·1· ·took your eyes off the bicyclist and you were now

·2· ·having a conversation with -- with the driver?

·3· · · · A· · Correct.

·4· · · · Q· · Okay.· And we saw all that and the timing of

·5· ·it.· Now, I'm not going to make you go through that.

·6· ·But at some point you are in the bus and you're

·7· ·perceiving that the bus is driving in a lane; correct?

·8· · · · A· · Correct.

·9· · · · Q· · Okay.· Now, just before I think it was the

10· ·50-foot mark that we had been talking about that --

11· ·that -- it was the last mark --

12· · · · A· · Yes.

13· · · · Q· · -- and we all took a bunch of pictures and

14· ·did all that.· For sure at that 50-foot mark, you were

15· ·looking down from your seat and you were looking at

16· ·the bicyclist?

17· · · · A· · Yes.· So around the 50-foot mark, yes.

18· · · · Q· · Okay.· There's no question in your mind that

19· ·you were -- that's what you were looking at?

20· · · · A· · Yes.

21· · · · Q· · You weren't wearing any head phones

22· ·listening to music?

23· · · · A· · No.

24· · · · Q· · No sunglasses?
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Page 250
·1· ·STATE OF ILLINOIS )

·2· · · · · · · · · · ·)· ·SS:

·3· ·COUNTY OF KANE· · )

·4· · · · I, Gail A. Reed, CSR No. 084-004568, RMR and

·5· ·CRR, the officer before whom the foregoing

·6· ·proceedings were taken, do certify that the

·7· ·foregoing transcript is a true and correct record of

·8· ·the proceedings; that said proceedings were taken by

·9· ·me stenographically and thereafter reduced to

10· ·typewriting by Computer-Aided Transcription; that

11· ·signature of the witness was not waived by the

12· ·witness and by agreement of counsel for the

13· ·respective parties; that I am neither counsel for,

14· ·related to, nor employed by any of the parties to

15· ·this case and have no interest, financial or

16· ·otherwise, in its outcome.

17· · · · IN WITNESS WHEREOF, I have hereunto set my hand

18· ·on this 28th day of August, 2017.

19

20· · · · · · · · · · · · · · __________________________

21· · · · · · · · · · · · · · Certified Shorthand Reporter

22· · · · · · · · · · · · · · Registered Merit Reporter

23· · · · · · · · · · · · · · Certified Realtime Reporter

24
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The event in this case was tragic. That does not mean, however, that motor coaches are

unreasonably dangerous under the consumer expectations test. The manner of operating the coach

may have been unreasonably dangerous, but Plaintiffs have submitted no evidence to demonstrate

that the coach failed to perform as expected. That, alone, is fatal to their claims. And the evidence

about purported alternative designs is irrelevant in this case because it says nothing about the

expectations of the ordinary consumer with ordinary knowledge.1

I. Non-Users Have No Claim for Products Liability.

Plaintiffs note (as MCI did in its motion for summary judgment) that other jurisdictions

have allowed non-users to bring a products liability claim. Yet, Nevada does not simply follow the

crowd. The dissent in Trejo pointed out that the majority opinion made “Nevada an outlier, as only

a small minority of jurisdictions rely solely on consumer expectations in design defect cases.” Ford

Motor Co. v. Trejo, 402 P.3d 649, 662 (Nev. 2017) (Pickering, J., dissenting). And Trejo

reaffirmed Nevada’s long-standing adoption of Section 402A of the Restatement (Second) of Torts.

Id. at 653 (majority opinion). The plain language of that section does not extend beyond harm

“caused to the ultimate user or consumer.” See Restatement (Second) of Torts § 402A. This Court

should not assume that the Nevada Supreme Court would expand the scope of products liability.

See Ewen v. McLean Trucking Co., 706 P.2d 929, 934-35 (Or. 1985) (under section 402A, “[t]he

word ‘consumer . . . does not include everyone who might be affected by the product”).

II. The Plaintiffs Are Improperly Applying
the Very Risk-Utility Standard that Trejo Rejected.

Trejo rejected the risk-utility test, which provides that “a product ‘is defective in design

1 Unfortunately, the potential danger of being run over by a bus is so obvious that it is a
colloquialism. See The Explainer Gets Hit by a Bus: The Origins of the Catastrophic Cliché,
slate.com, July 28, 2009, available at
http://www.slate.com/articles/news_and_politics/explainer/2009/07/the_explainer_
gets_hit_by_a_bus.html. Joseph Conrad wrote about it. See Joseph Conrad, The Secret Agent: A
Simple Tale 309 (1907) (“But just try to understand that it was a pure accident; as much an accident
as if he had been run over by a bus while crossing the street.”); see also
https://en.wikipedia.org/wiki/Bus_factor.
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when the foreseeable risks of harm posed by the product could have been reduced or avoided by the

adoption of a reasonable alternative design . . . and the omission of the alternative design renders

the product not reasonably safe.’” Ford Motor Co. v. Trejo, 402 P.3d 649, 652 (Nev. 2017)

(quoting Restatement (Third) of Torts: Prods. Liab. § 2(b) (1998)). Plaintiffs’ entire response

focuses on precisely this standard. They argue that MCI should have made a safer motor coach by

making it more aerodynamic, installing proximity sensors (which MCI was unaware of in 2007,

when the coach was manufactured), and adding an “S-1 Gard” (that nobody in Nevada uses).

The proper test, however, requires Plaintiffs to establish two things: that the coach (1)

“‘fail[ed] to perform in the manner reasonably to be expected in light of its nature and intended

function’ and (2) ‘[was] more dangerous than would be contemplated by the ordinary user having

the ordinary knowledge available in the community.’” Id. at 650 (quoting Ginnis v. Mapes Hotel

Corp., 86 Nev. 408, 413, 470 P.2d 135, 138 (1970)); see also Metal Window Prods. Co. v.

Magnusen, 485 S.W.2d 355 (Tex. Ct. App. 1972) (“[Section 402A’s] “terminology contains two

requisite elements plaintiff must establish in defendant’s product, i.e. (1) a defect, and (2)

unreasonable danger”).2

All products carry some risk of harm. For liability to attach, the product “must be

dangerous to an extent beyond that which would be contemplated by the ordinary consumer who

purchases it, with the ordinary knowledge common to the community as to its characteristics.”

Restatement (Second) of Torts § 402A cmt. i (1965) (emphasis added). The test is objective. See

Horst v. Deere & Co., 769 N.W.2d 536, 551 (Wis. 2009).

III. The Bus Was Not Defective or Unreasonably Dangerous.

To be clear, this motor coach is a very safe vehicle, as buses and motor coaches go.

2 The consumer expectations test has been applied to all three types of products liability claims. See
Trejo, 402 P.3d at 659 (Pickering, J., dissenting) (citing Lewis v. Sea Ray Boats, Inc., 119 Nev. 100,
105, 65 P.3d 245, 248 (2003) (inadequate warnings); Ward v. Ford Motor Co., 99 Nev. 47, 49, 657
P.2d 95, 96 (1983) (design and manufacturing defects)). Thus, the same analysis applies to all of
Plaintiffs’ claims, including the failure to warn claim. There is no duty to warn of an obvious
danger.
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Nevertheless, the inherent dangers involved in driving a vehicle this large is obvious. And, while a

plaintiff may present evidence of alternative designs under the consumer expectations test, that

evidence is irrelevant where the danger was open and obvious.

a. The Danger Was Open and Obvious.

Plaintiffs have the burden to demonstrate that the allegedly defective aspect of the design is

not contemplated by the ordinary consumer. See Trejo, 402 P.3d at 653 (“Adoption of strict tort

liability as a theory of recovery ‘does not mean that the plaintiff is relieved of the burden of proving

a case.’” (quoting Shoshone Coca-Cola Bottling Co. v. Dolinski, 82 Nev. 439, 443 (1966)). Open

and obvious dangers do not satisfy the consumer expectations test. See Horst, 769 N.W.2d at 543;

Blue v. Envt’l Eng’g, 828 N.E.2d 1128, 1136 (Ill. 2005). “The test has been described as reflecting

the ‘surprise element of danger.’” Tincher v. Omega Flex, Inc., 104 A.3d 328, 387 (Pa. 2014).

That element is lacking when the danger is open and obvious.

Here, there is no evidence that the bus did not perform in the manner reasonably to be

expected in light of its nature as a large motor vehicle and intended function of moving large

numbers of people around. See Metal Window Prods., 485 S.W.2d at 358 (“[G]iven the popularity

and general acceptance of clear glass doors, it must be considered doubtful that the risk of collision

without breakage due to the transparency involves outweighs the utility and value such doors have

attained.”).

And there is no evidence that the coach was more dangerous than would be contemplated by

the ordinary user having the ordinary knowledge available in the community.3 The inherent danger

3 There certainly is no expert testimony regarding the more sophisticated expectations of those who
buy and drive coaches. Expert testimony is only excused when the juror is part of the community
that buys and uses the product at issue. See Krause Inc. v. Little, 117 Nev. 929, 928, 34 P.3d 566,
572 (2001). Although Plaintiffs say Stackiewicz held that expert testimony is never required in
products liability cases, the case says nothing of the sort. It held only that “[o]n the facts presented
in this case, . . . evidence of a steering malfunction which resulted in the driver losing control of the
vehicle might properly be accepted by the trier of fact as sufficient circumstantial proof of a defect,
or an unreasonably dangerous condition, without direct proof of the mechanical cause of the
malfunction.” Stackiewicz, 686 P.2d at 929 (emphasis added).
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presented by the coach’s tires would have been appreciated by any ordinary person driving it or

riding a bicycle near it. Although the proper analysis focuses on the consumer’s expectations (and

not a bystander’s),4 Plaintiffs cannot seriously dispute that any ordinary person would conclude that

the bus operated exactly as expected and that the danger posed by the bus’s tires would have been

readily apparent.

If the bus was too close to Dr. Khiabani, that was the result of either the bus driver’s actions

or someone else’s. It was not a problem caused by the bus. See Tincher, 104 A.3d at 388-89 (“The

product is not defective if the ordinary consumer would reasonably anticipate and appreciate the

dangerous condition of the product and the attendant risk of injury of which the plaintiff complains

(e.g., a knife).”); Halliday v. Strum, Ruger & Co., Inc., 792 A.2d 1145, 1158 (Md. Ct. App. 2002)

(gun was a lawful weapon and tragedy was caused by negligence of father in leaving it where child

could find it).

b. Plaintiffs’ Hypothetical Alternative Designs Are Not a Substitute for
Showing of the Expectations of the Ordinary User with Ordinary
Knowledge.

Plaintiffs have focused exclusively on alternative designs because they know that the danger

posed by a large bus is open and obvious to everyone and that their only possible refuge is the risk-

utility test that Trejo rejected. Trejo notes that evidence of alternative design may be considered

when determining whether a product was unreasonably dangerous, assuming the threshold

determination the product is more dangerous than ordinary expected. Put simply, alternative design

allows the plaintiff to argue: ‘This product is more dangerous than any of us could reasonably have

expected and there’s something that can be done about it.’ Nevertheless, as the dissenting opinion

4 Although the Plaintiffs argue that MCI has cited no authority for this proposition and made up a
“bus driver expectations test,” the consumer expectations test itself focuses on whether the product
is “‘more dangerous than would be contemplated by the ordinary user.’” Trejo, 402 P.3d at 650
(quoting Ginnis, 86 Nev. at 413, 470 P.2d at 138) (emphasis added); see also Ewen, 706 P.2d at
934-35 (consumer expectations test does not address expectations of bystanders; it focuses on
users). The “users” of coaches are the people who purchase and drive them.
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in Trejo points out, “the consumer expectation test does not fairly allow design defect claims when

the design dangers are obvious.” Id. at 664 (Pickering, J., dissenting) (emphasis added); see also

Halliday, 792 A.2d at 1158 (firearm was not unreasonably dangerous under consumer expectation

test); Tincher, 104 A.3d at 388-89 (noting “obvious defect” exception under consumer expectations

test). Under these facts, the Plaintiffs’ proposed alternative designs are irrelevant.

i. There Is No Evidence That “Air Blasts” from This Coach
Were More Dangerous Than Everyone Expects.

The “aerodynamics” evidence that Plaintiffs cite is passing strange. For example, Plaintiffs

contend that MCI should have followed the lead of the Japanese bullet train when designing buses.

The implication is that the bullet train is not defective or unreasonably dangerous. But a person

riding a bicycle near a bullet train going 200 miles per hour would be subjecting himself to the

same open and obvious (and undoubtedly greatly heightened) danger that Dr. Khiabani faced when

riding his bicycle next to the bus. Plaintiffs’ analogy to the bullet train shows exactly why their

alternative design evidence is irrelevant.

And the voluminous data regarding drag coefficients and scientific studies does not prove

that an ordinary user with ordinary knowledge would contemplate that a more aerodynamic bus

would be safer. The primary purpose of designing a more aerodynamic bus would be to reduce fuel

costs, not improve safety. And there is no evidence that the ordinary user with ordinary knowledge

expects less air displacement than occurred here.5

Moreover, if the Court looks carefully at the portions of the deposition transcripts quoted by

Plaintiffs, it will see that there is no evidence whatsoever showing that if the bus were more

aerodynamic, the bus would have been safer or the accident would not have occurred.6 And there is

5 (Ex. A, Parada Depo, at 35–36.)
6 Plaintiffs are particularly liberal with their use of the word “admit,” such as when they say that
Brad Lamothe “admitted knowing that simply rounding the corners on the bus (the safer alternative
design) would eliminate air blasts” when the deposition testimony says nothing of the sort.
(Opposition at 39.)

002710

002710

00
27

10
002710



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

7
103281942_1

no evidence one way or the other about whether the supposedly more aerodynamic Setra 500

creates less forceful “air blasts.”

The closest Plaintiffs come to actual evidence on air blasts is when they posit a hypothetical

of a bus traveling at 55 mph, but there is no dispute that the bus here was traveling at least 30 mph

slower than that. Purely hypothetical evidence does not establish anything. See Franchise Tax Bd.

of State of Cal. v. Hyatt, 133 Nev. Adv. Op. 102, 407 P.3d 717 (2017).

In fact, there is no evidence that Dr. Khiabani was even hit with an “air blast.” That is pure

speculation, as demonstrated by the Plaintiffs’ statement that Ms. Bradley “unequivocally stated

that she believed that an airblast potentially caused the bike to wobble.” (Opposition at 12

(emphasis added).) Nobody has testified that an air blast did cause the bike to wobble. MCI’s

expert did not admit that Ms. Bradley’s testimony supported airblasts. He stated that the only

evidence that the bike wobbled was Ms. Bradley’s testimony that it was possible.

“To defeat summary judgment . . . a plaintiff is required to show more than speculation or

possibility that the product caused the injury.” Holcomb v. Ga. Pac., LLC, 289 P.3d 188, 197 (Nev.

2012). A party opposing summary judgment “‘is not entitled to build a case on the gossamer

threads of whimsy, speculation and conjecture.’” Collins v. Union Fed. Sav. & Loan Ass’n, 99

Nev. 284, 302, 662 P.2d 610, 621 (1983) (quoting Hahn v. Sargent, 523 F.2d 461, 467 (1st Cir.

1975)); see also Flores v. State, 116 Nev. 659, 662, 5 P.3d 1066, 1068 (2000) (speculation is not

evidence). But that is precisely what Plaintiffs are doing here.

ii. There Is No Evidence That People Expect Motor Coaches
to Have Proximity Sensors; People Know About Blind Spots.

There is no evidence that ordinary citizens (either purchasers of motor coaches or bicyclists)

do not understand that buses and all other vehicles may have blind spots.7 Like being “run over by

a bus,” the phrase “blind spot” is part of the vernacular and the existence of blind spots is well-

known. “Vehicle blind spot” even has its own Wikipedia page.

7 MCI is assuming, for purposes of this motion only, that there actually was a relevant blind spot.
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https://en.wikipedia.org/wiki/Vehicle_blind_spot.

And there is no evidence that the ordinary user or a bystander would expect a bus or motor

coach to have proximity sensors.8 In fact, the availability of proximity sensors is a red herring

because the driver did see Dr. Khiabani and tried to keep the coach a safe distance from him.

iii. There Is No Evidence that Ordinary Consumers Know
About the S-1 Gard, Much Less Expect Its Use.

There is no evidence that an ordinary purchaser or driver of a coach (or a passenger or

nearby cyclist) would find the absence of an S-1 Gard to make the coach more dangerous than

normally expected. Nobody in Nevada even uses the S-1 Gard. There is no evidence that ordinary

consumers with ordinary knowledge even know that the S-1 Gard exists. And the ordinary person

understands that falling in the path of any moving vehicle (much less a large motor coach) can

result in serious injury or death. In fact, a witness whom Plaintiffs have touted as having been

“saved” by an S-1 Gard testified that, both before and after that incident, he would have expected to

suffer significant and potentially fatal injuries if he fell into a moving bus. See (Opposition at 25

and Ex. 28 at P01319); Exhibit A, attached hereto, at 35-36.

CONCLUSION

The Court should grant summary judgment in favor of MCI on all of Plaintiffs’ claims

premised on liability for alleged product defects.

DATED this 17th day of January, 2018.

Darrell L. Barger, Esq.
Michael G. Terry, Esq.
HARTLINE DACUS BARGER

DREYER LLP
800 N. Shoreline Blvd.
Suite 2000, N Tower
Corpus Christi, TX 78401

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/Joel D. Henriod
DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

8 The driver’s testimony about the desirability of proximity sensors being installed now is irrelevant
to whether the coach was defective when it was manufactured in 2008.
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John C. Dacus, Esq.
Brian Rawson, Esq.
HARTLINE DACUS BARGER

DREYER LLP
8750 N. Central
Expressway
Suite 1600
Dallas, TX 75231

D. Lee Roberts, Jr., Esq.
Howard J. Russell, Esq.
David A. Dial, Esq.
Marisa Rodriguez, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

Attorneys for Defendant Motor Coach Industries, Inc.

002713

002713

00
27

13
002713



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

10
103281942_1

CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of January, 2018, a true and correct copy of the

foregoing MOTOR COACH INDUSTRIES, INC.’S OPPOSITION TO PLAINTIFFS’

MOTION IN LIMINE NO. 17 (TO ADMIT EVIDENCE OF FACTS ESTABLISHING

DEFENDANTS’ CONSCIOUSNESS OF RESPONSIBILITY) was served by e-service, in

accordance with the Electronic Filing Procedures of the Eight Judicial District Court.

Will Kemp, Esq.
Eric Pepperman, Esq.
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy., 17th Floor
Las Vegas, NV 89169
e.pepperman@kempjones.com

Attorneys for Plaintiffs

Peter S. Christiansen, Esq.
Kendelee L. Works, Esq.
CHRISTIANSEN LAW OFFICES

810 S. Casino Center Blvd.
Las Vegas, NV 89101
pete@christiansenlaw.com
kworks@christiansenlaw.com

Attorneys for Plaintiffs

Keith Gibson, Esq.
James C. Ughetta, Esq.
LITTLETON JOYCE UGHETTA PARK & KELLY

LLP
The Centre at Purchase
4 Manhattanville Rd., Suite 202
Purchase, NY 10577
Keith.Gibson@LittletonJoyce.com
James.Ughetta@LittletonJoyce.com

Attorneys for Defendant Bell Sports, Inc.
d/b/a Giro Sport Design

C. Scott Toomey, Esq.
LITTLETON JOYCE UGHETTA PARK & KELLY

LLP
201 King of Prussia Rd., Suite 220
Radnor, PA 19087
Scott.toomey@littletonjoyce.com

Attorney for Defendant Bell Sports, Inc. d/b/a
Giro Sport Design

Michael E. Stoberski, Esq.
Joslyn Shapiro, Esq.
OLSON CANNON GORMLEY ANGULO &
STOBERSKI

9950 W. Cheyenne Ave.
Las Vegas, NV 89129
mstoberski@ocgas.com
jshapiro@ocgas.com

Attorneys for Defendant Bell Sports, Inc.
d/b/a Giro Sport Design

Eric O. Freeman, Esq.
SELMAN BREITMAN LLP
3993 Howard Hughes Pkwy., Suite 200
Las Vegas, NV 89169
efreeman@selmanlaw.com

Attorney for Defendants Michelangelo
Leasing Inc. d/b/a Ryan’s Express and
Edward Hubbard

///

///

///
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Michael J. Nunez, Esq.
MURCHISON & CUMMING, LLP
350 S. Rampart Blvd., Suite 320
Las Vegas, NV 89145
mnunez@murchisonlaw.com

Attorney for Defendant SevenPlus Bicycles,
Inc. d/b/a Pro Cyclery

Paul E. Stephan, Esq.
Jerry C. Popovich, Esq.
William J. Mall, Esq.
SELMAN BREITMAN LLP
6 Hutton Centre Dr., Suite 1100
Santa Ana, CA 92707
pstephan@selmanlaw.com
jpopovich@selmanlaw.com
wmall@selmanlaw.com

Attorney for Defendants Michelangelo
Leasing Inc. d/b/a Ryan’s Express and
Edward Hubbard

/s/ Adam Crawford
An Employee of
LEWIS ROCA ROTHGERBER CHRISTIE LLP
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·1· · · · · · · · EIGHTH JUDICIAL DISTRICT COURT

·2· · · · · · · · · · ·CLARK COUNTY, NEVADA

·3

·4· ·KEON KHIABANI and ARIA KHIABANI,· · )
· · ·minors by and through their· · · · ·)
·5· ·natural mother, KATAYOUN BARIN;· · ·)
· · ·et al.,· · · · · · · · · · · · · · ·)
·6· · · · · · · · · · · · · · · · · · · ·)
· · · · · · · · · · · Plaintiffs,· · · · )
·7· · · · · · · · · · · · · · · · · · · ·)
· · · · · · vs.· · · · · · · · · · · · · ) No.· A-17-755977-C
·8· · · · · · · · · · · · · · · · · · · ·)
· · ·MOTOR COACH INDUSTRIES, INC., a· · ·)
·9· ·Delaware corporation; et al.,· · · ·)
· · · · · · · · · · · · · · · · · · · · ·)
10· · · · · · · · · · Defendants.· · · · )
· · ·____________________________________)
11

12

13

14· · · · ·VIDEOTAPED DEPOSITION OF JOSE G. PARADA, JR., a

15· · · · ·witness herein, noticed by Kemp, Jones &

16· · · · ·Coulthard, LLP, taken at 201 North Brand

17· · · · ·Boulevard, Glendale, California, at 9:28 a.m.,

18· · · · ·Thursday, December 14, 2017, before Stephanie

19· · · · ·Ferrell, CSR 9408.

20

21

22· · · · ·Job Number 434305

23

24

25
YVer1f
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JOSE G. PARADA, JR. - 12/14/2017

Litigation Services· |· 800-330-1112
www.litigationservices.com
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JOSE G. PARADA, JR. - 12/14/2017

Litigation Services· |· 800-330-1112
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CLERK OF THE COU 

2 

3 

4 

5 

6 

7 

8 

9 

1 MGFS 
MICHAEL E. STOBERSKI, ESQ. 
Nevada Bar No. 004762 
JOSLYN D. SHAPIRO, ESQ. 
Nevada Bar No. 010754 
OLSON, CANNON, GORMLEY 
ANGULO & STOBERSKI 
9950 West Cheyenne Avenue 
Las Vegas, NV 89129 
Telephone: 702-384-4012 
Facsimile: 702-383-0701 
mstoberski@ocgas.com  
jshapiro@ocgas.com  
Attorneys for Defendant 
BELL SPORTS, INC. 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO. A-17-755977-C 
DEPT. NO. XIV 

KEON KHIABANI and ARIA KHIABANI, 
minors by and through their GI ardian, MARIE-
CLAUDE RIGAUD; SIAMAK BARIN, as 
Executor of the Estate of Kayvan Khiabani, M.D. 
(Decedent), the Estate of Kayvan Khiabani, M.D. 
(Decedent); SIAMAK BARIN, as Executor of the 
Estate o Katayoun Barin, DDS (Decedent); and 
the Estate of Katayoun Barin, DDS (Decedent), 

Plaintiffs, 
v. 

MOTOR COACH INDUSTRIES, INC., a 
Delaware corporation; MICHELANGELO 
LEASING INC. d/b/a RYAN'S EXPRESS, an 
Arizona corporation; EDWARD HUBBARD, a 
Nevada resident; BELL SPORTS, INC. d/b/a 
GIRO SPORT DESIGN, a Delaware corporation; 
SEVENPLUS BICYCLES, INC. d/b/a PRO 
CYCLERY, a Nevada corporation, DOES 1 
through 20; and ROE CORPORATIONS 1 
through 20, 

Defendants. 
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Case Number: A-17-755977-C Case Number: A-17-755977-C
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1/17/2018 1:47 PM
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DEFENDANT BELL SPORTS, INC.'S MOTION FOR DETERMINATION  
OF GOOD FAITH SETTLEMENT ON ORDER SHORTENING TIME  

COMES NOW, Defendant BELL SPORTS, INC. (hereinafter "Defendant"), by and 

through its attorneys of record, MICHAEL E. STOBERSKI, ESQ. and JOSLYN D. SHAPIRO, 

ESQ. of the law  of OLSON, CANNON, GORMLEY, ANGULO & STOBERSKI, and 

hereby submits its Motion for Determination of Good Faith Settlement on an Order 

Shortening Time. 

This Motion is made and based on the pleadings and papers on file herein, the Points and 

Authorities submitted herewith, and any oral argument that may be had at the hearing of this 

matter. 

V4  
DATED this  /Z  day of January, 2018. 

OLSON, CANNON, GORMLEY, 
ANGULO & STOBERSKI 

MICHAEL E. STOBERSKI, ESQ. 
Nevada Bar No. 004762 
JOSLYN D. SHAPIRO, ESQ. 
Nevada Bar No. 010754 
9950 West Cheyenne Avenue 
Las Vegas, NV 89129 
Attorneys for Defendant 
BELL SPORTS, INC. 

AFFIDAVIT OF COUNSEL IN SUPPORT OF ORDER SHORTENING TIME 
ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT  

STATE OF NEVADA 
) ss: 

COUNTY OF CLARK ) 

MICHAEL E. STOBERSKI, ESQ. being first duly sworn, deposes and says: 

1. That Affiant is over the age of eighteen (18) and a duly-licensed attorney 
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practicing law in the State of Nevada, Nevada Bar Number 004762, and a 

shareholder of the law firm of OLSON, CANNON, GORMLEY, ANGULO & 

STOBERSKI, the attorneys of record for Defendant BELL SPORTS, INC. in the 

above-captioned matter; 

2. This matter arises out of the death of Kayvan Khiabani M.D. while operating his 

bicycle on April 18, 2017 following an impact with a touring motor bus; 

3. Plaintiff has made negligence and products liability claims against numerous 

Defendants including Defendant BELL SPORTS, INC.; 

4. Now that Defendant, BELL SPORTS, INC. and Plaintiffs have reached a 

settlement, which does not constitute an admission of fault by BELL SPPORTS, 

INC. for the subject incident or any injuries or damages sustained by the 

Decedent or Plaintiffs, the parties seek to avoid incurring additional expenses 

relative to the ongoing litigation; 

5. As the settlement terms and amount are wholly confidential in nature, it is the 

intention of Defendant BELL SPORTS to submit the settlement amount for this 

Honorable Court's consideration either for in camera review or to submit the 

amount once all Defendants have stipulated to maintaining the confidentiality 

thereof by way of an Addendum to Defendant BELL SPORTS, INC.'s Motion 

for Determination of Good Faith Settlement on an Order Shortening Time; 

6. That the trial in this matter is currently scheduled to begin on February 12, 2018; 

7. By eliminating Plaintiffs' claims against Defendant BELL SPORTS, INC., there 

was not any need for this Defendant to conduct depositions or retain and disclose 

liability and medical experts; 
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8. To reduce costs, promote judicial economy, and expeditiously resolve Plaintiffs' 

claims against Defendant BELL SPORTS, INC. without further involvement by 

this Honorable Court, Defendant BELL SPORTS, INC. brings the instant motion 

to obtain a determination by this Court that the settlement agreement reached on 

Monday, September 25, 2017 by and between Plaintiffs KEON KHIABANI and 

ARIA KHIABANI, minors by and through their natural mother, KATAYOUN 

BARIN; and KATAYOUN BARIN, individually; KATAYOUN BARIN as 

Executrix of the Estate of Kayvan Khiabani, M.D. (Decedent), and the Estate of 

Kayvan Khiabani, M.D. (Decedent) (hereinafter "Plaintiffs") and Defendant 

BELL SPORTS, INC. occurred in good faith; 

9. If the instant motion is not heard on an Order Shortening Time, it is likely that the 

Court will assign the instant matter a hearing date in the ordinary course that is 

very close to the scheduled trial date of February 12, 2018; and 

10. The instant motion is brought in good faith without any improper purpose and the 

Court should hear the instant motion at the earliest possible date in order to avoid 

inconvenience and prejudice to all parties. 

FURTHER AFFIANT SAYETH NAUGHT. 

MICHAEL E. STOBERSKI, ESQ. 
SUBSCRIBED AND SWORN to before me 
thisg*- day of January, 2018. 
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ORDER SHORTENING TIME  

GOOD CAUSE APPEARING THEREFOR, it is hereby ORDERED, that the time for 

the hearing of Defendant BELL SPORTS, INC.'s Motion for Determination of Good Faith 

Settlement be shortened to the  c3d   day of  all uar , 2018, at the hour of 

p.m., or as soon thereafter as counsel can be heard. 

DATED this  J (ft 311  day of January, 2013. 

DISTRI t T COURT JUDGE 

Submitted by: 

OLSON, CANNON, GORMLEY 
ANGULO & STOBERSKI 

MICHAEL E. STOBERSKI, ESQ. 
Nevada Bar No. 004762 
JOSLYN D. SHAPIRO, ESQ. 
Nevada Bar No. 010754 
9950 West Cheyenne Avenue 
Las Vegas, NV 89129 
Attorneys for Defendant 
BELL SPORTS, INC. 

POINTS AND AUTHORITIES  

I. 

INTRODUCTION  

This matter arises out of the death of Kayvan Khiabani M.D. while operating his bicycle 

on April 18, 2017 following an impact with a touring motor bus. Plaintiffs filed their Amended 

Complaint on June 6, 2017 alleging the following claims against five (5) Defendants: 

9:30 
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1. Strict Liability against Defendant MOTOR COACH INDUSTRIES (MCI) 

based on the bus manufacture/design; 

2. Negligence against Defendants MICHELANGELO LEASING, INC. d/b/a 

RYAN'S EXPRESS and EDWARD HUBBARD based on operation of the 

bus; 

3. Negligence Per Se against Defendants MICHELANGELO LEASING, INC. 

d/b/a RYAN'S EXPRESS and EDWARD HUBBARD based on operation of 

the bus; 

4. Negligent Training against Defendant MICHELANGELO LEASING, INC. 

d/b/a RYAN'S EXPRESS based on operation of the bus; 

5. Strict Liability against Defendants GIRO d/b/a BELL SPORTS, INC. an  

SEVENPLUS BICYCLES, INC. d/b/a PRO CYCLERY based on the helmet 

manufacture/design and helmet distribution; 

6. Breach of Implied Warranty of Fitness for a Particular Purpose against 

Defendants GIRO dib/a BELL SPORTS, INC. and SEVENPLUS 

BICYCLES, INC. d/b/a PRO CYCLERY based on suitability of goods; and 

7. Wrongful Death against all Defendants. 

Plaintiffs' Motion for Preferential Trial Setting was granted and the firm trial setting in 

this matter is February 12, 2018. All five (5) Defendants have actively participated in this 

litigation to date and all necessary parties to the adjudication of this action have been joined 

pursuant to NRCP 19(1). 

26 /// 

27 /// 

28 

Page 6 of 15 

002725

002725

00
27

25
002725



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IL 

ARGUMENT  

Nevada law favors settlement of claims as a means of resolving lawsuits and conserving 

judicial time and resources. Further, Nevada law places the determination that settlement 

occurred in good faith in the trial court's sound discretion. In the instant matter, Defendant 

SEVENPLUS BICYCLES, INC. d/b/a PRO CYCLERY also similarly filed a Motion for 

Determination of Good Faith Settlement on September 22, 2017, on file herein. Moreover, it is 

this Defendant's understanding that two (2) additional Defendants: 1) Defendant 

MICHELANGELO LEASING, INC. d/b/a RYAN'S EXPRESS; and 2) Defendant EDWARD 

HUBBARD have also reached a confidential settlement with Plaintiffs and will also submit a 

similar Motion for Determination of Good Faith Settlement for consideration by this Honorable 

Court in the near future. 

A. Standard for Good Faith Settlement. 

Nevada Revised Statute 17.245 allows for the settlement of lawsuits when done in good 

faith. A determination that a settlement is in good faith precludes the non-settling tortfeasors 

from seeking contribution or implied indemnification or any other remedy from the settling 

tortfeasor. NRS 17.245(1)(b). Accordingly, NRS 17.245 provides that when one or multiple 

parties liable for the same tort obtain a release or agreement not to sue, "[i]t discharges the 

tortfeasor to whom it is given from all liability for contribution and for equitable indemnity to 

any other tortfeasor." Id. 

The Nevada Supreme Court set the standard for good faith settlement in Velsicol Chem.  

v. Davidson, 107 Nev. 356, 811 P.2d 561 (1991). The Court in Velsicol held that the trial court 

exercises its sound discretion in determining whether a settlement agreement occurs in good 
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faith, based on a variety of factors. Id. at 360, 811 P.2d at 563. The Court further determined 

that once the trial court has made such determination by considering all relevant facts, the higher 

court will not disturb the ruling absent an abuse of discretion. Id. 

In Veliscol, the Nevada Supreme Court reviewed the factors relied on by the United 

States District Court for the District of Nevada in In re MGM Grand Hotel Fire Litigation, 570 

F.Supp. 913, 927 (D.Nev.1983) in construing NRS 17.245: 

Factors to be considered by the Court in assessing whether a 
settlement is in good faith is [sic] the amount paid in settlement, 
the allocation of the settlement proceeds among plaintiffs, the 
insurance policy limits of settling defendants, the financial 
condition of settling defendants, and the existence of collusion, 
fraud or tortious conduct aimed to injure the interests of non-
settling defendants. 

Veliscol at 359. More recently, in The Doctors Company v. Vincent, 120 Nev. 644, 651-652 

(2004), the Nevada Supreme Court reiterated its holding in Velsicol that a determination of good 

faith settlement should be left to the trial court's sound discretion under an abuse of discretion 

standard, and should also include the above-referenced factors. Vincent at 652. As discussed in 

greater detail below, each of the above listed factors is met in the instant matter. 

B. Plaintiffs and Defendant BELL SPORTS, INC. Settled in Good Faith. 

In the case at hand, settlement between Defendant BELL SPORTS, INC. and Plaintiffs 

clearly and unequivocally occurred in good faith. Defendant BELL SPORTS, INC. has agreed 

with Plaintiffs to settle Plaintiffs' claims against Defendant BELL SPORTS, INC. for a sum that 

is fair and reasonable, as discussed below, which will be disclosed for consideration by this 

Honorable Court either for in camera review or in an Addendum to Defendant BELL SPORTS 

INC,'s Motion for Determination of Good Faith Settlement pursuant to a confidentiality 

agreement among all parties. As indicated above, it is Defendant BELL SPORTS, INC.'s 
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understanding that Defendant MCI is the sole remaining Defendant that has not yet reached a 

mutually-agreeable settlement with Plaintiffs. 

The settlement amount at issue constitutes a settlement of all claims that were or could 

have been raised in Plaintiffs' Amended Complaint against Defendant BELL SPORTS, INC., 

which merely manufactured the bicycle helmet worn by the decedent at the time of the subject 

accident. A factor relied on in reaching this settlement amount concerns the liability issues as to 

each of the five (5) Defendants. Defendant SEVENPLUS BICYCLES, INC. d/b/a PRO 

CYCLERY's recent Motion for Determination of Good Faith Settlement is for $10,000.00. (See 

Defendant SEVENPLUS BICYCLES, INC. d/b/a PRO CYCLERY's Motion for Determination 

of Good Faith Settlement at 4, on file herein). As stated in Defendant SEVENPLUS 

BICYCLES, INC. d/b/a PRO CYCLERY's moving papers, "Defendant SevenPlus is simply the 

retail store that sold the decedent his bicycle and helmet, as well as related accessories." Id. 

The liability arguments as to the other two (2) settling Defendants, MICHELANGELO 

LEASING d/b/a RYAN'S EXPRESS and EDWARD HUBBARD are based on allegations of 

negligence associated with the operation of the touring motor bus at issue. Due to its 

confidential nature, Defendant BELL SPORTS, INC. does not know the details of the settlement 

reached between Plaintiffs and Defendants MICHELANGELO LEASING and EDWARD 

HUBBARD which those Defendants are, or will be, seeking this Honorable Court's approval to 

settle Plaintiffs' claims against them. 

Another factor relied on in reaching a settlement amount is avoiding further litigation 

expenses associated with identifying the precise liability theory being pursued against Defendant 

BELL SPORTS, INC. Notably, to date Plaintiffs have not identified a specific legal theory 

under which Plaintiffs are making claims for damages against Defendant BELL SPORTS, INC., 
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beyond stating that Defendant BELL SPORTS, INC. consciously rejected engineering standards 

that would have made its helmets safer. (See correspondence, dated September 11, 2017, 

attached hereto as Exhibit "A"). (See also Plaintiff Dr. Barin as an Individual's Answer to 

Interrogatory No. 20, dated September 5, 2017, attached hereto as Exhibit "B"). (See also  

Plaintiff Dr. Barin as the Executrix's Answer to Interrogatory No 28, dated September 5, 2018, 

attached hereto as Exhibit "C"). In all other answers requesting information identifying the 

bases of the claims against Defendant BELL SPORTS, INC., Plaintiffs deferred to presently-

undisclosed experts, thus providing no substantive response. (See Exhibit "B" at Answer Nos. 

10, 11, 12, 13, 14, 15, and 16). (See also Exhibit "C" at Answer Nos. 15, 16, 17, 18, 19, 20, and 

21). In order to discern the legal theory against it, BELL SPORTS, INC. would not only likely 

have to move to compel Plaintiffs to do so, but would also have to retain experts to dispute the 

same. 

Finally, with regard to liability, it appears that the cause of death was a skull fracture due 

to a bus running over the decedent's head. Defendant BELL SPORTS, INC. disputes that it has 

any liability regarding the cause of death in this matter. While Defendant BELL SPORTS, INC. 

has no opinion as to Plaintiffs' arguments against the remaining non-settling Defendant, MCI, 

20 no party can credibly contend that an alternatively-designed bicycle helmet could have 

21 precluded injury to its wearer upon impact with a touring motor bus and/or its 

22 
undercarriage/tires while the bus progressed down the roadway. 

23 

Based on the above-mentioned liability, arguments that may exist against Defendant 
24 

25 MCI in comparison to those that may exist against Defendant BELL SPORTS, INC., Defendant 

26 SEVENPLUS BICYCLES, INC. d/b/a PRO CYCLERY, and Defendants MICHELANGELO 

27 LEASING and EDWARD HUBBARD, the latter four (4) Defendants reached a monetary 

28 
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agreement that appears to have satisfied Plaintiffs' expectations from these four (4) Defendants. 

Specifically, Plaintiffs agreed that a sum of Ten Thousand Dollars ($10,000.00) is a reasonable 

and just sum for the settlement of all claims against Defendant SEVENPLUS BICYCLES, INC. 

d/b/a PRO CYCLERY. Similarly, while not at liberty to reveal the confidential amount of the as 

to the settlement of Defendant BELL SPORTS, INC. as of yet, Plaintiffs agreed the sum is 

reasonable and just in light of their anticipated claims. Finally, it is this Defendant's 

understanding that Defendants MICHELANGELO LEASING and EDWARD HUBBARD also 

reached a mutually-agreeable confidential settlement with Plaintiffs. As to Defendant BELL 

SPORTS, INC., the settlement reached is fair, reasonable, and commensurate with the relative 

potential liabilities of the respective parties. 

C. The Settlement At Issue Meets All In re MGM Grand Hotel Fire Litigation Factors. 

1) The amount paid is reasonable. 

As indicated above, Defendant BELL SPORTS, INC. disputes the existence of any 

liability in this litigation in light of the cause, manner, and circumstances surrounding the 

subject accident and resulting death. Therefore, Defendant BELL SPORTS, INC. seeks to settle 

this matter to eliminate the need for its further involvement in this litigation, eliminate ongoing 

costs associated with litigation, as well as to preserve this Honorable Court's time and judicial 

resources. Once disclosed pursuant to confidentiality assurances, this Honorable Court will be 

aware of the reasonableness of the monetary amount of this settlement. 

2) The settlement proceeds will be allocated among the decedent's heirs and their 
counsel. 

The Plaintiffs in this action consist of the decedent's former spouse, in her individual 

capacity and as the legal guardian for the couple's two minor children, as well as in her capacity 
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and as the executrix of the decedent's estate. The entire amount of the settlement at issue will be 

payable to Plaintiffs and their legal counsel. 

3) The settlement falls within the disclosed policy limits of this Defendant. 

Also as noted above, Defendant BELL SPORTS, INC. disputes any liability in this 

action and is settling this case in order to eliminate the need for continued involvement in the 

ongoing litigation. Therefore, while Plaintiffs are aware of this Defendant's insurance policy 

limits based on disclosure of the same, the limits of coverage do not apply in this instance. 

4) This Defendant's financial condition is protected by way of insurance payment of 
the settlement amount. 

As this Defendant does not consider itself liable for causing or contributing to the subject 

incident, Defendant BELL SPORTS, INC. will appropriately preserve its financial condition by 

payment of the settlement funds, thus extricating itself from additional time, fees, expenses, and 

costs that would be associated with its continuing participation in the ongoing litigation. 

5) No collusion, fraud, or tortious conduct occurred in reaching this settlement. 

There can be no allegation of collusion as against the remaining non-settling Defendant, 

MCI. As noted above, no possibility exists that an alternatively-designed bicycle helmet could 

have prevented the outcome at issue in consideration of the impact between the decedent's head 

and the underside of a touring bus in-motion. All settlement discussions occurred in good faith 

and with no improper intention or purpose. 

The subject settlement amount is reasonable in light of the claims and defenses, and the 

procedural posture of this matter to date. Defendant BELL SPORTS, INC. seeks to extricate 

itself from the ongoing litigation by way of its good faith participation in the settlement 

agreement at issue. 

I // 
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CONCLUSION 

Defendant BELL SPORTS, INC. has engaged in no improper conduct in reaching this 

settlement with Plaintiffs. Defendant BELL SPORTS, INC. therefore urges this Court to 

formally determine that the settlement occurred as a result of good faith negotiations among the 

parties. As discussed above, the monetary amount is reasonable in relation to the generally-

anticipated liability apportionment among the five (5) co-Defendants in this matter and the 

specific amount will be disclosed pursuant to the appropriate confidentiality assurances. 

BASED ON THE FOREGOING, Defendant BELL SPORTS, INC. respectfully requests 

that this Court GRANT its Motion for Determination of Good Faith Settlement. 

DATED this  /0-  day of January, 2018. 

OLSON, CANNON, GORMLEY, 
ANGULO & STOBERSKI 

MICHAEL E. STOBERSKI, ESQ. 
Nevada Bar No. 004762 
JOSLYN D. SHAPIRO, ESQ. 
Nevada Bar No. 010754 
9950 West Cheyenne Avenue 
Las Vegas, NV 89129 
Attorneys for Defendant 
BELL SPORTS, INC. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of OLSON, CANNON, GORMLEY, 

ANGULO & STOBERSKI, and that on the  / / day of January, 2018, I served a correct 

copy of DEFENDANT BELL SPORTS, INC.'S MOTION FOR DETERMINATION OF 

GOOD FAITH SETTLEMENT via the court's Electronic Filing and Service System to the 

following person(s): 

William Simon Kemp, Esq. 
Eric Pepperman, Esq. 
3800 Howard Hughes Parkway, 
17th  Floor 
Las Vegas, NV 89169 
Phone: 702-385-6000 
Fax: 702-385-6001 
w.kemp@kempjones,com 
e.pepperman@kempjones.com   

Peter S. Christiansen, Esq. 
Kendelee Leascher Works, Esq. 
Christiansen Law Offices 
810 S. Casino Center Blvd. 
Las Vegas, NV 89101 
Phone: 702-240-7979 
Fax: 702-243-7059 
pic@christiansenlaw.com   

kworks@christiansenlaw.com   
Attorneys for Plaintiffs 

D. Lee Roberts, Jr., Esq. 
Howard Russell, Esq. 
David A. Dial, Esq. 
Marisa Rodriguez, Esq. 
Weinberg, Wheeler, Hudgin, Gunn 
& Dial 
6385 S. Rainbow Blvd., #400 
Las Vegas, NV 89118 
Phone: 702-938-3838 
Fax: 702-938-3864 
hrussell@wwhgd.com   
Attorneys for Defendant Motor 
Coach Industries  

Darrell L. Barger, Esq. 
Michael G. Terry, Esq. 
Hartline Dacus Barger Dreyer LLP 
800 N. Shoreline Blvd. 
Suite 2000, N Tower 
Corpus Christi, TX 78401 

John C. Dacus, Esq. 
Brian Rawson, Esq. 
Hartline Dacus Barger Dreyer LLP 
8750 N. Central Expressway 
Suite 1600 
Dallas, TX 75231 
Attorneys for Defendant Motor 
Coach Industries, Inc. 

Eric 0. Freeman, Esq. 
Selman Breitman, LLP 
3993 Howard Hughes Parkway, 
Suite 200 
Las Vegas, NV 89169-0961 
Phone: 702-228-7717 
Fax: 702-228-8824 
E-mail: efreeman@selmanlaw.com  
Attorneys for Defendant 
Michelangelo Leasing Inc. d/b/a 
Ryan's Express 
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Keith Gibson, Esq. 
Littleton Joyce Ughetta Park 
& Kelly, LLP 
The Centre at Purchase 
4 Manhattanville Rd., Suite 202 
Purchase, NY 10577 
Keith.gibson@littletonjoyce.com   
James.urghetta@littletonjoyce.com   
Attorneys for Defendant Bell Sports, 
Inc. d/b/a Giro Sport Design 

loyee of OLSON, CANNON, GORMLEY 

Michael J. Nunez, Esq. 
Murchison & Cummings, LLP 
6900 Westcliff Drive, Suite 605 
Las Vegas, NV 89145 
Phone: 702-360-3956 
Fax: 702-360-3957 
mnunez@murchisonlaw.com  
Attorneys for Defendant SevenPlus 
Bicycles, Inc. d/b/a Pro Cyclery 

ANGULO & STOBERSKI 
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