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August 28 Expert Report of Larry 
Stokes 

01/22/18 12 2794–2814 

53 Defendant’s Reply in Support of 
Motion in Limine No. 7 to Exclude 
Any Claims that the Subject Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/22/18 12 2778–2787 

71 Defendant’s Trial Brief in Support of 
Level Playing Field 

02/20/18 19 
20 

4748–4750 
4751–4808 

5 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Answer to Plaintiffs’ 
Amended Complaint 

06/28/17 1 81–97 

56 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Joinder to Plaintiffs’ 
Motion for Determination of Good 
Faith Settlement with Michelangelo 
Leasing Inc. dba Ryan’s Express and 
Edward Hubbard 

01/22/18 12 2815–2817 

33 Defendants’ Motion in Limine No. 13 
to Exclude Plaintiffs’ Expert Witness 

12/07/17 8 1802–1816 
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Robert Cunitz, Ph.d., or in the 
Alternative, to Limit His Testimony 

36 Defendants’ Motion in Limine No. 17 
to Exclude Claim of Lost Income, 
Including the August 28 Expert 
Report of Larry Stokes 

12/08/17 9 2106–2128 

54 Defendants’ Reply in Support of 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D., or in the Alternative to 
Limit His Testimony 

01/22/18 12 2788–2793 

6 Demand for Jury Trial 06/28/17 1 98–100 
147 Exhibits G–L and O to: Appendix of 

Exhibits to: Motor Coach Industries, 
Inc.’s Motion for a Limited New Trial 
(FILED UNDER SEAL) 

05/08/18 51 
52 

12705–12739 
12740–12754 

142 Findings of Fact and Conclusions of 
Law and Order on Motion for 
Determination of Good Faith 
Settlement (FILED UNDER SEAL) 

03/14/18 
 

51 12490–12494 

75 Findings of Fact, Conclusions of Law, 
and Order 

02/22/18 22 5315–5320 

108 Jury Instructions 03/23/18 41 
42 

10242–10250 
10251–10297 

110 Jury Instructions Reviewed with the 
Court on March 21, 2018 

03/30/18 42 10303–10364 

64 Jury Trial Transcript  02/12/18 15 
16 

3537–3750 
3751–3817 

85 Jury Trial Transcript 03/06/18 28 
29 

6883–7000 
7001–7044 

87 Jury Trial Transcript 03/08/18 30 7266–7423 
92 Jury Trial Transcript 03/13/18 33 8026–8170 
93 Jury Trial Transcript 03/14/18 33 

34 
8171–8250 
8251–8427 

94 Jury Trial Transcript 03/15/18 34 
35 

8428–8500 
8501–8636 

95 Jury Trial Transcript 03/16/18 35 8637–8750 
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36 8751–8822 
98 Jury Trial Transcript 03/19/18 36 

37 
8842–9000 
9001–9075 

35 Motion for Determination of Good 
Faith Settlement Transcript 

12/07/17 9 2101–2105 

22 Motion for Summary Judgment on 
Foreseeability of Bus Interaction with 
Pedestrians or Bicyclists (Including 
Sudden Bicycle Movement) 

10/27/17 3 589–597 

26 Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 642–664 

117 Motion to Retax Costs 04/30/18 47 
48 

11743–11750 
11751–11760 

58 Motions in Limine Transcript 01/29/18 12 
13 

2998–3000 
3001–3212 

61 Motor Coach Industries, Inc.’s Answer 
to Second Amended Complaint 

02/06/18 14 3474–3491 

90 Motor Coach Industries, Inc.’s Brief in 
Support of Oral Motion for Judgment 
as a Matter of Law (NRCP 50(a)) 

03/12/18 32 
33 

7994–8000 
8001–8017 

146 Motor Coach Industries, Inc.’s Motion 
for a Limited New Trial (FILED 
UNDER SEAL) 

05/07/18 51 12673–12704 

30 Motor Coach Industries, Inc.’s Motion 
for Summary Judgment on All Claims 
Alleging a Product Defect 

12/04/17 6 
7 

1491–1500 
1501–1571 

145 Motor Coach Industries, Inc.’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceed Paid by Other 
Defendants (FILED UNDER SEAL) 

05/07/18 51 12647–12672 

96 Motor Coach Industries, Inc.’s 
Opposition to Plaintiff’s Trial Brief 
Regarding Admissibility of Taxation 
Issues and Gross Versus Net Loss 
Income 

03/18/18 36 8823–8838 

52 Motor Coach Industries, Inc.’s Pre-
Trial Disclosure Pursuant to NRCP 
16.1(a)(3) 

01/19/18 12 2753–2777 
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120 Motor Coach Industries, Inc.’s 
Renewed Motion for Judgment as a 
Matter of Law Regarding Failure to 
Warn Claim 

05/07/18 48 
49 

11963–12000 
12001–12012 

47 Motor Coach Industries, Inc.’s Reply 
in Support of Its Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/17/18 11 2705–2719 

149 Motor Coach Industries, Inc.’s Reply 
in Support of Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

07/02/18 52 12865–12916 

129 Motor Coach Industries, Inc.’s Reply 
in Support of Renewed Motion for 
Judgment as a Matter of Law 
Regarding Failure to Warn Claim 

06/29/18 50 12282–12309 

70 Motor Coach Industries, Inc.’s 
Response to “Bench Brief on 
Contributory Negligence” 

02/16/18 19 4728–4747 

131 Motor Coach Industries, Inc.’s 
Response to “Plaintiffs’ Supplemental 
Opposition to MCI’s Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid to Other Defendants” 

09/24/18 50 12322–12332 

124 Notice of Appeal 05/18/18 49 12086–12097 
139 Notice of Appeal 04/24/19 50 12412–12461 
138 Notice of Entry of “Findings of Fact 

and Conclusions of Law on 
Defendant’s Motion to Retax” 

04/24/19 50 12396–12411 

136 Notice of Entry of Combined Order (1) 
Denying Motion for Judgment as a 
Matter of Law and (2) Denying Motion 
for Limited New Trial 

02/01/19 50 12373–12384 

141 Notice of Entry of Court’s Order 
Denying Defendant’s Motion to Alter 
or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 

05/03/19 50 12480–12489 
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Defendants Filed Under Seal on 
March 26, 2019 

40 Notice of Entry of Findings of Fact 
Conclusions of Law and Order on 
Motion for Determination of Good 
Faith Settlement 

01/08/18 11 2581–2590 

137 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order on 
Motion for Good Faith Settlement 

02/01/19 50 12385–12395 

111 Notice of Entry of Judgment 04/18/18 42 10365–10371 
12 Notice of Entry of Order 07/11/17 1 158–165 
16 Notice of Entry of Order 08/23/17 1 223–227 
63 Notice of Entry of Order 02/09/18 15 3511–3536 
97 Notice of Entry of Order 03/19/18 36 8839–8841 
15 Notice of Entry of Order (CMO) 08/18/17 1 214–222 
4 Notice of Entry of Order Denying 

Without Prejudice Plaintiffs’ Ex Parte 
Motion for Order Requiring Bus 
Company and Bus Driver to Preserve 
an Immediately Turn Over Relevant 
Electronic Monitoring Information 
from Bus and Driver Cell Phone 

06/22/17 1 77–80 

13 Notice of Entry of Order Granting 
Plaintiffs’ Motion for Preferential Trial 
Setting 

07/20/17 1 166–171 

133 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Defendant SevenPlus 
Bicycles, Inc. Only 

10/17/18 50 12361–12365 

134 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Bell Sports, Inc. Only 

10/17/18 50 12366–12370 

143 Objection to Special Master Order 
Staying Post-Trial Discovery Including 
May 2, 2018 Deposition of the 
Custodian of Records of the Board of 
Regents NSHE and, Alternatively, 
Motion for Limited Post-Trial 

05/03/18 51 12495–12602 
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Discovery on Order Shortening Time 
(FILED UNDER SEAL) 

39 Opposition to “Motion for Summary 
Judgment on Foreseeability of Bus 
Interaction with Pedestrians of 
Bicyclists (Including Sudden Bicycle 
Movement)” 

12/27/17 11 2524–2580 

123 Opposition to Defendant’s Motion to 
Retax Costs 

05/14/18 49 12039–12085 

118 Opposition to Motion for Limited Post-
Trial Discovery 

05/03/18 48 11761–11769 

151 Order (FILED UNDER SEAL) 03/26/19 52 12931–12937 
135 Order Granting Motion to Dismiss 

Wrongful Death Claim 
01/31/19 50 12371–12372 

25 Order Regarding “Plaintiffs’ Motion to 
Amend Complaint to Substitute 
Parties” and “Countermotion to Set a 
Reasonable Trial Date Upon Changed 
Circumstance that Nullifies the 
Reason for Preferential Trial Setting” 

11/17/17 3 638–641 

45 Plaintiffs’ Addendum to Reply to 
Opposition to Motion for Summary 
Judgment on Forseeability of Bus 
Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/17/18 11 2654–2663 

49 Plaintiffs’ Joinder to Defendant Bell 
Sports, Inc.’s Motion for 
Determination of Good Faith 
Settlement on Order Shortening Time 

01/18/18 11 2735–2737 

41 Plaintiffs’ Joint Opposition to 
Defendant’s Motion in Limine No. 3 to 
Preclude Plaintiffs from Making 
Reference to a “Bullet Train” and to 
Defendant’s Motion in Limine No. 7 to 
Exclude Any Claims That the Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/08/18 11 2591–2611 
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37 Plaintiffs’ Joint Opposition to MCI 
Motion for Summary Judgment on All 
Claims Alleging a Product Defect and 
to MCI Motion for Summary 
Judgment on Punitive Damages 

12/21/17 9 2129–2175 

50 Plaintiffs’ Motion for Determination of 
Good Faith Settlement with 
Defendants Michelangelo Leasing Inc. 
d/b/a Ryan’s Express and Edward 
Hubbard Only on Order Shortening 
Time 

01/18/18 11 2738–2747 

42 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D. or in the Alternative to 
Limit His Testimony 

01/08/18 11 2612–2629 

43 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 17 to Exclude 
Claim of Lost Income, Including the 
August 28 Expert Report of Larry 
Stokes 

01/08/18 11 2630–2637 

126 Plaintiffs’ Opposition to MCI’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 
Defendants  

06/06/18 49 12104–12112 

130 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 

09/18/18 50 12310–12321 

150 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

09/18/18 52 12917–12930 

122 Plaintiffs’ Supplemental Verified 
Memorandum of Costs and 
Disbursements Pursuant to NRS 
18.005, 18.020, and 18.110 

05/09/18 49 12019–12038 
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91 Plaintiffs’ Trial Brief Regarding 
Admissibility of Taxation Issues and 
Gross Versus Net Loss Income 

03/12/18 33 8018–8025 

113 Plaintiffs’ Verified Memorandum of 
Costs and Disbursements Pursuant to 
NRS 18.005, 18.020, and 18.110 

04/24/18 42 10375–10381 

105 Proposed Jury Instructions Not Given 03/23/18 41 10207–10235 
109 Proposed Jury Verdict Form Not Used 

at Trial 
03/26/18 42 10298–10302 

57 Recorder’s Transcript of Hearing on 
Defendant’s Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/23/18 12 2818–2997 

148 Reply in Support of Motion for a 
Limited New Trial (FILED UNDER 
SEAL) 

07/02/18 52 12755–12864 

128 Reply on Motion to Retax Costs 06/29/18 50 12269–12281 
44 Reply to Opposition to Motion for 

Summary Judgment on Foreseeability 
of Bus Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/16/18 11 2638–2653 

46 Reply to Plaintiffs’ Opposition to 
Motion for Summary Judgment on 
Punitive Damages 

01/17/18 11 2664–2704 

3 Reporter’s Transcript of Motion for 
Temporary Restraining Order 

06/15/17 1 34–76 

144 Reporter’s Transcript of Proceedings 
(FILED UNDER SEAL) 

05/04/18 51 12603–12646 

14 Reporter’s Transcription of Motion for 
Preferential Trial Setting  

07/20/17 1 172–213 

18 Reporter’s Transcription of Motion of 
Status Check and Motion for 
Reconsideration with Joinder  

09/21/17 1 
2 

237–250 
251–312 

65 Reporter’s Transcription of 
Proceedings 

02/13/18 16 
17 

3818–4000 
4001–4037 

66 Reporter’s Transcription of 
Proceedings 

02/14/18 17 
18 

4038–4250 
4251–4308 
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68 Reporter’s Transcription of 
Proceedings 

02/15/18 18 4315–4500 

69 Reporter’s Transcription of 
Proceedings 

02/16/18 19 4501–4727 

72 Reporter’s Transcription of 
Proceedings 

02/20/18 20 
21 

4809–5000 
5001–5039 

73 Reporter’s Transcription of 
Proceedings 

02/21/18 21 5040–5159 

74 Reporter’s Transcription of 
Proceedings 

02/22/18 21 
22 

5160–5250 
5251–5314 

77 Reporter’s Transcription of 
Proceedings 

02/23/18 22 
23 

5328–5500 
5501–5580 

78 Reporter’s Transcription of 
Proceedings 

02/26/18 23 
24 

5581–5750 
5751–5834  

79 Reporter’s Transcription of 
Proceedings 

02/27/18 24 
25 

5835–6000 
6001–6006 

80 Reporter’s Transcription of 
Proceedings 

02/28/18 25 6007–6194 

81 Reporter’s Transcription of 
Proceedings 

03/01/18 25 
26 

6195–6250 
6251–6448 

82 Reporter’s Transcription of 
Proceedings 

03/02/18 26 
27 

6449–6500 
6501–6623 

83 Reporter’s Transcription of 
Proceedings 

03/05/18 27 
28 

6624–6750 
6751–6878 

86 Reporter’s Transcription of 
Proceedings 

03/07/18 29 
30 

7045–7250 
7251–7265 

88 Reporter’s Transcription of 
Proceedings 

03/09/18 30 
31 

7424–7500 
7501–7728 

89 Reporter’s Transcription of 
Proceedings 

03/12/18 31 
32 

7729–7750 
7751–7993 

99 Reporter’s Transcription of 
Proceedings 

03/20/18 37 
38 

9076–9250 
9251–9297 

100 Reporter’s Transcription of 
Proceedings 

03/21/18 38 
39 

9298–9500 
9501–9716 

101 Reporter’s Transcription of 
Proceedings 

03/21/18 39 
40 

9717–9750 
9751–9799 
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102 Reporter’s Transcription of 
Proceedings 

03/21/18 40 9800–9880 

103 Reporter’s Transcription of 
Proceedings 

03/22/18 40 
41 

9881–10000 
10001–10195 

104 Reporter’s Transcription of 
Proceedings 

03/23/18 41 10196–10206 

24 Second Amended Complaint and 
Demand for Jury Trial 

11/17/17 3 619–637 

107 Special Jury Verdict 03/23/18 41 10237–10241 
112 Special Master Order Staying Post-

Trial Discovery Including May 2, 2018 
Deposition of the Custodian of Records 
of the Board of Regents NSHE 

04/24/18 42 10372–10374 

62 Status Check Transcript 02/09/18 14 
15 

3492–3500 
3501–3510 

17 Stipulated Protective Order 08/24/17 1 228–236 
121 Supplement to Motor Coach 

Industries, Inc.’s Motion for a Limited 
New Trial 

05/08/18 49 12013–12018 

60 Supplemental Findings of Fact, 
Conclusions of Law, and Order 

02/05/18 14 3470–3473 

132 Transcript 09/25/18 50 12333–12360 
23 Transcript of Proceedings 11/02/17 3 598–618 
27 Volume 1: Appendix of Exhibits to 

Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 
4 

665–750 
751–989 

28 Volume 2: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 4 
5 

990–1000 
1001–1225 

29 Volume 3: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 5 
6 

1226–1250 
1251–1490 
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Case Number: A-17-755977-C 

JOIN 
ERIC 0. FREEMAN 
NEVADA BAR NO. 6648 
JERRY C. POPOVICH [PRO HAC] 
CALIFORNIA BAR NO. 138636 
WILLIAM J. MALL [PRO HAC] 
CALIFORNIA BAR NO. 149062 
PAUL E. STEPHAN [PRO HAC] 
CALIFORNIA BAR NO. 75081 
SELMAN BREITMAN LLP 
3993 Howard Hughes Parkway, Suite 200 
Las Vegas, NV 89169-0961 
Telephone: 702.228.7717 
Facsimile: 702.228.8824 
Email: efreeman@selmanlaw.com  
Email: jpopovich@selmanlaw.com  
Email: wmall@selmanlaw.com  
Email: pstephan@selmanlaw.com  
Attorneys for Defendants MICHELANGELO 
LEASING INC. d/b/a RYAN'S EXPRESS and 
EDWARD HUBBARD 

Case No. A-17-755977-C 
Dept.: XIV 

DEFENDANTS MICHELANGELO 
LEASING, INC. D/B/A RYAN'S EXPRESS 
AND EDWARD HUBBARD'S JOINDER 
TO PLAINTIFFS' MOTION FOR 
DETERMINATION OF GOOD FAITH 
SETTLEMENT WITH MICHELANGELO 
LEASING, INC. D/B/A RYAN'S EXPRESS 
AND EDWARD HUBBARD 

KEON KHIABANI and ARIA KHIABANI, 
minors by and through their natural mother, 
KATAYOUN BARIN; KATAYOUN BARIN, 
individually; KATAYOUN BARIN as 
Executrix of the Estate of Kayvan Khiabani, 
M.D. (Decedent), and the Estate of Kayvan 
Khiabani, M.D. (Decedent), 

Plaintiffs, 

v. 

MOTOR COACH INDUSTRIES, INC. a 
Delaware corporation; MICHELANGELO 
LEASING INC. d/b/a RYAN'S EXPRESS, an 
Arizona corporation; EDWARD HUBBARD, a 
Nevada resident; BELL SPORTS, INC. d/b/a 
GIRO SPORT DESIGN, a Delaware 
corporation; SEVENPLUS BICYCLES, INC. 
d/b/a PRO CYCLERY, a Nevada corporation, 
DOES 1 through 20; and ROE 
CORPORATIONS 1 through 20, 

Defendants. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case Number: A-17-755977-C

Electronically Filed
1/22/2018 3:12 PM
Steven D. Grierson
CLERK OF THE COURT
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DEFENDANTS MICHELANGELO LEASING, INC. D/B/A RYAN'S EXPRESS 
AND EDWARD HUBBARD'S JOINDER TO PLAINTIFFS' MOTION FOR 

DETERMINATION OF GOOD FAITH SETTLEMENT WITH MICHELANGELO 
LEASING, INC. D/B/A RYAN'S EXPRESS AND EDWARD HUBBARD 

Defendants, MICHELANGELO LEASING, INC. d/b/a RYAN'S EXPRESS and 

EDWARD HUBBARD, by and through their attorneys of record, Selman Breitman, LLP, hereby 

submit this Joinder in the foregoing Plaintiffs' Motion for Determination of Good Faith Settlement 

with Defendants Michelangelo Leasing, Inc. d/b/a Ryan' Express and Edward Hubbard on Order 

Shortening Time, pursuant to NRS 17.245. 

This Joinder hereby adopts and incorporates by reference the legal arguments and analysis 

detailed in Plaintiffs' Motion as if stated herein. This Joinder id further based upon the pleadings 

and papers on file with this Court and other such evidence as may be offered at the time of the 

hearing of this Motion. 

DATED: January , 2018 SELMAN BREITMAN LLP 

By: /s/ Eric 0. Freeman  
ERIC 0. FREEMAN 
NEVADA BAR NO. 6648 
JERRY C. POPOVICH [PRO HAC] 
CALIFORNIA BAR NO. 138636 
WILLIAM J. MALL [PRO HAC] 
CALIFORNIA BAR NO. 149062 
PAUL E. STEPHAN [PRO HAC] 
CALIFORNIA BAR NO. 75081 
3993 Howard Hughes Parkway, Suite 200 
Las Vegas, NV 89169-0961 
Telephone: 702.228.7717 
Facsimile: 702.228.8824 
Attorneys for Defendants MICHELANGELO 
LEASING INC. d/b/a RYAN'S EXPRESS and 
EDWARD HUBBARD 
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I hereby certify that I am an employee of Selman Breitman LLP and, pursuant to: 

x BY E-MAIL/ELECTRONIC SERVICE: N.R.C.P. 5(b), I caused the foregoing 
document to be served upon the persons designated by the parties in the E-Service 
master List for the above-referenced matter in the Eighth Judicial District Court 
eFiling System in accordance with the mandatory electronic service requirements of 
Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules. 

a true and correct copy of the above and foregoing DEFENDANTS MICHELANGELO 
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CASE NO. A-17-755977-C 
 
DEPT. NO. 14 
 
DOCKET U 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * 

KEON KHIABANI and ARIA        )                          
KHIABANI, minors by and       )                              
through their natural mother, )                               
KATAYOUN BARIN; KATAYOUN      )                                   
BARIN, individually; KATAYOUN )                                    
BARIN as Executrix of the     )                                       
Estate of Kayvan Khiabani,    )                                            
M.D. (Decedent) and the Estate)                        
of Kayvan Khiabani, M.D.      )                              
(Decedent),                   ) 

                       ) 
               Plaintiffs,    )  

       ) 
vs.        ) 

       ) 
MOTOR COACH INDUSTRIES, INC., )
a Delaware corporation; )
MICHELANGELO LEASING, INC. )
d/b/a RYAN'S EXPRESS, an )
Arizona corporation; EDWARD )
HUBBARD, a Nevada resident, et )
al., )
                              ) 
               Defendants.    ) 
______________________________) 
 
 

REPORTER'S TRANSCRIPTION OF PROCEEDINGS 

BEFORE THE HONORABLE ADRIANA ESCOBAR 
DEPARTMENT XIV 

DATED TUESDAY, JANUARY 23, 2018 
 
RECORDED BY:  SANDY ANDERSON, COURT RECORDER 

TRANSCRIBED BY:  KRISTY L. CLARK, NV CCR No. 708 
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APPEARANCES: 

For the Plaintiffs Keon Khiabani and the Estate of 
Kayvan Khiabani, M.D.: 
 

BY:  WILLIAM S. KEMP, ESQ. 
BY:  ERIC M. PEPPERMAN, ESQ. 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
(702) 385-6000 
e.pepperman@kempjones.com  

 
 
For the Plaintiffs Aria Khiabani and Katayoun Barin: 
 

BY:  PETER CHRISTIANSEN, ESQ. 
BY:  KENDELEE WORKS, ESQ. 
810 South Casino Center Drive, Suite 104 
Las Vegas, Nevada 89101 
(702) 570-9262 
pjc@christiansenlaw.com  
kworks@christiansenlaw.com  

 
 
For the Defendant Motor Coach Industries, Inc.: 
 

BY:  D. LEE ROBERTS, ESQ. 
BY:  HOWARD J. RUSSELL, ESQ. 
WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
lroberts@wwhgd.com   

 
- AND - 

 
BY:  DANIEL F. POLSENBERG, ESQ. 
BY:  JOEL D. HENRIOD, ESQ. 
LEWIS ROCA ROTHBERGER CHRISTIE 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
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APPEARANCES (CONTINUED): 
 
For the Defendant Bell Sports Inc., doing business as  
Giro Sport Design: 
 

BY:  MICHAEL E. STOBERSKI, ESQ. 
OLSON, CANNON, GORMLEY, ANGULO & STOBERSKI 
9950 West Cheyenne Avenue 
Las Vegas, Nevada 89129 
(702) 384-4012 
mstoberski@ocgas.com  

 
 
For the Defendants Michelangelo Leasing, Inc., doing 
business as Ryan's Express and Edward Hubbard: 
 

BY:  ERIC FREEMAN, ESQ. 
SELMAN BREITMAN, LLP 
3993 Howard Hughes Parkway, Suite 200 
Las Vegas, Nevada 89169 
(702) 228-7717 
efreeman@selmanbreitman.com  

 

For the Nonparty New Flyer Industries: 

BY:  WHITNEY WELCH-KIRMSE, ESQ. 
GREENBERG TRAURIG 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, Nevada 89169 
(702) 792-3773 

 

* * * * *              
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LAS VEGAS, NEVADA, TUESDAY, JANUARY 23, 2018;  

 

P R O C E E D I N G S 

* * * * * * *  

 

THE COURT:  Okay.  This is Barin v. Motor

Coach Industries, and today we have a few motions and

other matters to review.  

I'd like your appearances, please.  Slowly.

MR. KEMP:  Your Honor, Will Kemp on behalf of

plaintiffs.

MR. CHRISTIANSEN:  Good morning, Your Honor.

Pete Christiansen, Kendelee Works, and Whitney Barrett

on behalf of the plaintiffs.

MR. GODFREY:  Good morning, Your Honor, Shane

Godfrey, Las Vegas Legal Video presentation on behalf

of the plaintiffs.

THE COURT:  Very good.  

MR. PEPPERMAN:  Good morning, Your Honor.

Eric Pepperman for plaintiffs as well.

THE COURT:  Good morning.

MR. STOBERSKI:  Good morning, Your Honor.

Michael Stoberski for Bell Sports, Inc.

THE COURT:  Good morning.

MR. FREEMAN:  Eric Freeman on behalf of
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Edward Hubbard and Michelangelo Leasing.

THE COURT:  Thank you.

MS. WELCH-KIRMSE:  Good morning, Your Honor.

Whitney Welch-Kirmse on behalf of New Flyer.

THE COURT:  Good morning.

UNIDENTIFIED SPEAKER:  Say that again.  

MS. WELCH-KIRMSE:  Whitney Welch-Kirmse on

behalf of New Flyer.

MR. ROBERTS:  Good morning, Your Honor.  Lee

Roberts for Motor Coach Industries.

THE COURT:  Good morning.

MR. HENRIOD:  Joel Henriod and Dan Polsenberg

for Motor Coach.

THE COURT:  Good morning.

MR. RUSSELL:  Howard Russell for Motor Coach

Industries.

THE COURT:  Good morning, Counsel.

All right.  Let's start with -- first I'm

going to take the motion for summary judgment.  Excuse

me one moment.  Oh, yeah.

MR. KEMP:  Your Honor, out of courtesy to

Mr. --

THE COURT:  -- good-faith settlements.

MR. KEMP:  Mr. Stoberski has the good-faith

motion.  That's all he's here for.
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THE COURT:  That's right.

MR. KEMP:  So he wanted to --

MR. STOBERSKI:  If I may, Your Honor.

THE COURT:  You absolutely may.  Just give me

one moment.  All right.  So we have actually today

two -- two motions for good-faith settlement.  They are

one with Michelangelo Leasing, dba Ryan's Express, an

Arizona corporation, and Edward Hubbard; correct?

MR. STOBERSKI:  That's one of them that's

there.

THE COURT:  And the second is Bell

Sports, Inc. --

MR. STOBERSKI:  Correct, Your Honor.

THE COURT:  -- dba Giro Sport Design, a

Delaware Corporation.

MR. STOBERSKI:  Thank you, Your Honor.  This

is our motion for good --

THE COURT:  Let me see.  Your name for --

MR. STOBERSKI:  Mr. Stoberski for Bell

Sports.  This is our motion for good-faith

determination, Your Honor.  Our motion is also

confidential, so --

THE COURT:  Yes.

MR. STOBERSKI:  -- we also have a

contemporaneous motion to seal.  We've submitted --
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UNIDENTIFIED SPEAKER:  Your Honor, could you

please ask him to speak up.

THE COURT:  Contrary to popular belief, and I

don't know why, our mics are terrible here.  So,

Mr. Stoberski, if you would bring your microphone

closer, perhaps.

MR. STOBERSKI:  Sure.  I can speak up, Your

Honor.  No problem.

THE COURT:  You can speak up too.  I have

a -- my voice isn't that loud, so I actually had to

order one because that one wasn't good enough.

MR. STOBERSKI:  I'm so close to you, I don't

want to shout at you.

THE COURT:  No, no.  It's okay.  It's okay.

Go ahead, please.

MR. STOBERSKI:  Okay.  Michael Stoberski for

Bell Sports, Inc.  This is our motion for good-faith

determination.

THE COURT:  Yes.

MR. STOBERSKI:  Our motion is slightly

different because as part of our settlement, our

motion -- or our settlement is confidential, and so we

have a contemporaneous motion to seal the record -- 

THE COURT:  Correct.

MR. STOBERSKI:  -- on our motion for good
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faith.  

However, we have to tell the amount in the

record for later purposes of setoff, et cetera.  So we

have submitted to Your Honor in camera, and I've copied

other counsel, the settlement amount.  And there's been

no opposition to the amount of the settlement or to the

motion for good-faith determination.  We've laid out

the factors, the MGM factors in our motion.

THE COURT:  You have.

MR. STOBERSKI:  There's been no opposition,

so --

THE COURT:  Would you like to review those

just quickly for the record.

MR. STOBERSKI:  Certainly, Your Honor.

THE COURT:  Thank you.

MR. STOBERSKI:  The amount paid is

reasonable.  There's no one that disputes that the

amount that Bell Sports is making in settlement is

unreasonable.

The settlement proceeds will be allocated

among the decedent's heirs and their counsel.

The settlement falls within the disclosed

policy limits of Bell Sports.  This defendant's

financial condition is protected by way of the

insurance payment of the settlement amount.
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There's been no collusion, fraud, or tortious

conduct occurred in reaching this settlement, and the

matter has been negotiated in good faith and submitted

to the Court in good faith.

THE COURT:  Okay.  The motion to seal is

granted, and the -- the -- I believe -- this appears to

be a good-faith settlement, so that is granted as well.

MR. STOBERSKI:  Thank you, Your Honor.

THE COURT:  Thank you.  Have a good day.

MR. STOBERSKI:  You too.

THE COURT:  Okay.  Do we have the other

party?  Yes?

MR. FREEMAN:  Yes.  Excuse me.  Eric Freeman

on behalf of Edward Hubbard and Michelangelo Leasing.

THE COURT:  Yes, Mr. Freeman.

MR. FREEMAN:  Plaintiffs actually filed the

motion.  We joined it.

THE COURT:  Yes.

MR. FREEMAN:  If you would allow me to -- to

argue it to resolution.

THE COURT:  Sure.

MR. FREEMAN:  Okay.  Again, our -- our

settlement is confidential also.  I have prepared --

there -- there is a confidentiality agreement among all

the parties as to the amount.  If you'll allow me to
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approach, I have the in camera submission.  This is for

Michelangelo Leasing and Edward Hubbard.

THE COURT:  Yes.

MR. FREEMAN:  I ask that because the amount

is -- is in the record that we either be allowed to

file a motion to seal or if you'll allow us to join the

other motion to seal that's been filed in this case as

it pertains to Michelangelo and Hubbard.  However you

would like us to proceed with that.

THE COURT:  Okay.  I'd prefer you file -- I'm

going to order -- grant a motion to seal and grant this

good-faith settlement.  Okay.

MR. FREEMAN:  Okay.

THE COURT:  I've just reviewed the number.

It seems reasonable.  And it looks like it comports

with all of the factors.

MR. FREEMAN:  Yes.  If you'd like me to go

over those?

THE COURT:  Yes, for the record.

MR. FREEMAN:  Okay.  Again, the -- the

settlement was negotiated in good faith.

The settlement amount, financial conditions,

and policy limits have all been taken into

consideration, along with the strengths and weaknesses

of the claims and defenses.
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The amount -- it involves minors, and so

we'll be coming forward with a minor compromise --

THE COURT:  Yes.

MR. FREEMAN:  -- for you with those allocated

amounts.  There's going to be a structure involved, and

so we're getting all that together as -- as I speak.

Also, there is no collusion, fraud, or

tortious conduct in any -- any of the dealings.  And,

again, this was negotiated in good faith.

THE COURT:  Great.  Okay.  Very good.

MR. FREEMAN:  Okay.  Thank you.

THE COURT:  Both are granted.  Okay.

MR. FREEMAN:  All right.  And I will prepare

the motion to -- to seal?

THE COURT:  Absolutely.

MR. FREEMAN:  Okay.  Thank you very much.

THE COURT:  Have a good day.

MR. FREEMAN:  You too.

THE COURT:  Okay.  All right.  Let's go now

to the Motion for Summary Judgment on Foreseeability of

Bus Interaction With Pedestrians or Bicyclists,

Including the Said In Bicycle Movement.

MR. KEMP:  Good morning, Your Honor.

THE COURT:  Good morning.

MR. GODFREY:  Excuse me, Ms. Recorder.
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THE COURT:  We have a reporter.

MR. GODFREY:  A recorder.

THE COURT:  No.

MR. GODFREY:  Would you change it to us -- 

THE COURT:  I'm sorry.  A recorder.  

MR. GODFREY:  -- if you wouldn't mind.  Thank

you.

MR. KEMP:  Your Honor, this is our motion for

summary judgment on foreseeability.  Foreseeability is

one of the elements of proof in a products case.  And

specifically what we have to prove is "The product was

used in a manner which was reasonably foreseeable by

the defendant."

In this case, we have a bus as the product.

The bus is driving down a public street next to a bike

lane.  So we contend that as a matter of law, it's used

in a manner in which was reasonable -- reasonably

foreseeable by the defendant.

Alternatively, we argue that the testimony of

the PMK that he knew this exact incident could

potentially happen, which they have not opposed, they

haven't controverted that, alternatively, we are

arguing that there's no issue of fact left for the jury

given that testimony.

When we talk about foreseeability, what we
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usually go back to is the Palsgraf case.  I don't know

if you remember that case from law school --

THE COURT:  Of course I do, and I've reviewed

it again before today.

MR. KEMP:  You know, it kind of makes more

sense to me now four years later.

But in any event, in Palsgraf, we have a

train conductor that knocks a person over on a railroad

platform, and that person had a package that had a bomb

in it.  The bomb blows up and hurts Mrs. Palsgraf.

Mrs. Palsgraf sues the railroad.  The jury finds in

favor of Mrs. Palsgraf.  The railroad loses.  They

appeal it, and then ultimately it winds up in the Court

of Appeals of New York, which is the supreme court of

New York.

So Justice Cardozo in the favor -- in that

famous decision decides that despite the jury verdict

that this is just too remote.  That it's not

foreseeable, and they enter judgment in favor of the

railroad.  They made a policy decision in that case.

And that's what we're doing with foreseeability --

foreseeability.  We're making a policy decision as to

whether or not something is too remote.

Now, in our state, we have two cases that --

that pretty much have made the policy decision for us.
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We have Andrews versus Harley-Davidson.  That's the

case where someone is zipping down the road on a

motorcycle who's intoxicated.

THE COURT:  DUI, yeah.

MR. KEMP:  And they get into a car accident

and they sue the Harley-Davidson company for making a

defective motorcycle.  And if my memory's right, the

defect in the case is the gas cap flipped this way.  So

when he slid the motorcycle, it ripped his groin as

opposed to flipping this way where it would have just

put itself down.  But in any event, the Court held in

that case that intoxication, negligent driving, all

foreseeable.

Now, in this case, what they're arguing is

that, oh, this bus driver, Mr. Hubbard, was so

reckless, so outrageous drive -- driving this bus that

it wasn't foreseeable to us.  Well, let's break that

down a little bit.

First of all, Mr. Hubbard wasn't even cited

by Metro.  So I -- I don't know where they think all

this reckless intentional conduct is going to come

from.  But in any event, that's what they say.  But

that's covered by Harley-Davidson, Your Honor.  Because

in Harley-Davidson, they said that you -- as the

manufacturer of the product, and that was -- it wasn't
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an automobile, but it was similar to an automobile

product -- the manufacturer has to foresee that there's

potential misuse of its product.  In that case, it was

the intoxication.

Now we move to the second case, and I think

this is really the decisive case, Price versus Blaine.

That was a case, what happened is there was a political

rally.  Someone was wearing one of these big George

Bush masks, and apparently someone didn't like the

George Bush mask, so they -- they push him from behind.

That causes him to tip over and injure himself.  Okay.

So the manufacturer of the mask argued, oh, well, we

couldn't foresee that someone would push someone from

behind at a political rally.

Well, the Court held that you don't really

look at the specific injury, which is what MCI wants us

to do.  They want to -- they want a standard where you

have to have subjective foreseeability.  You have to

foresee the specific accident as opposed to objective

foreseeability which is what we have in Price.  And in

the Price court, this is the key part, and it's in our

reply on page 3, the key part is that you determine

foreseeability "in light of the nature and extent of

the injury attributed to the product defect, thus

focusing on whether the harm is of a kind and a degree
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that is so far beyond the risk foreseeable to the

manufacturer that the law would deem it unfair to hold

the manufacturer of the product responsible."

So we look at the harm.  In this case, the

harm was Dr. Khiabani got run over by a bus, the rear

tires of the bus.  So is that harm so out there, so

fore-- unforeseeable, like the Palsgraf case, the

exploding bomb, that as a matter of law, we're going to

make a policy decision that -- that they're not going

to be liable?  I submit it's not, Your Honor.

And the -- the next authority we cite -- in

fact they cited.  They cited Amjure.  They didn't cite

the section on foreseeability.  They cited another one.

But they have a rule that's comparable to what Price

said.  The actor -- in this case the actor is MCI, the

bus company, the bus manufacturer.  The actor need only

foresee an injury of the same general character as the

actual injury and need not anticipate the extent of the

injuries or the precise manner in which the accident

occurred.  So can they foresee that a bicyclist could

potentially be run over by the rear tires of a bus?  I

mean, I -- I think as a matter of law, they can, Your

Honor, but we'll get to what their PMK said in a

minute.  That is the issue here.

Now, what they want to do is they want to run
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to the jury and create some kind of defense where they

say, oh, oh, this isn't foreseeable.  This accident is

just so, so strange.  You know, how could we have ever

anticipated something like this occur?  That's not a

defense, Your Honor.  That is not a defense because if

they can anticipate the harm, as Price said, or the

general character of the actual injury, their -- their

authority, Amjure, says that -- that ends the

foreseeability analysis and it's not a defense to a

case.  Now, that's why I say that under Andrews and

Harley-Davidson -- or, excuse me, Andrews and Price,

we're entitled to judgment as a matter of law.

But let's say it's an issue of fact.  Okay?

Let's say it should go to the jury, even though I will

point out that in the Palsgraf case, they took it away

from the jury.  It's a policy decision.  You know, we

cannot have the jury upstairs make one policy decision,

the jury side of us make another policy decision.  It's

a policy decision.  It's a legal decision that the

Court should make.  It's not a decision for jurors.

But let's just assume that it is an issue of fact, it

isn't a policy decision.

This is the testimony of their PMK.  Can I

have it?  This is Mr. Hoogestraat.  They produced him

as the PMK with regards to prior incidents.  And when I
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used the term PMK, I'm talking about a 30(b)(6)

witness.  We gave them -- for Mr. Hoogestraat, we gave

them 22 areas in their 30(b)(6), one of them being

prior accidents, one of them being how they designed --

thanks.

I'm going to let you do it, Shane.

And this is what he said.  So I ask him:

"Do you recognize that there's a 

theoretical potential that pedestrians or 

bicyclists could potentially be run over by 

rear tires of a bus under some scenario?"   

That's the harm.  That's the harm under

Price.  So he says:

"ANSWER:  There may be a scenario where

that could occur.

"Okay.  And generally -- you understand 

generally that could happen under some 

scenario. 

"ANSWER:  It's possible that that could

happen."

Can I have the -- the rest of the testimony.  

And I said:

"Well, let's put it differently.  You knew 

back in, say, 2000" --  

The bus in this case was manufactured in 8000
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[sic], so that's why we use the term 2000.  

     -- "2000 that this was a potential 

scenario."   

He goes:

"ANSWER:  That is a potential that a bus

tire could roll over something; that's correct.

"Okay.  Including people? 

"Anything, yes.  Tires on all vehicles 

could run over something.   

"Okay.  You knew that back in 2000.   

"Yes.  Probably before that time.  

Probably before that time." 

They knew and foresaw of the exact harm in

this particular case.  We cited that in the motion.

They didn't cite any contradictory testimony.  They

don't have the president of MCI or the general counsel

or the claims manager or anyone saying, oh, we can't

foresee harms of this type because it's obvious they

can, Your Honor.

But now they come to court and the lawyers,

the lawyers argue to you, oh, this isn't foreseeable.

Well, what did they do last week, Your Honor?  Last

week they came out with this press release.  And this

is unbelievable.

THE COURT:  By the way, I want you to know
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something about me and this court.  I don't look at the

media.  I don't read anything.  And I don't watch

television because I -- I -- I'm really serious.  So --

so you know, this is the first time I'm going to see

anything.  I haven't researched the case.  I don't -- I

don't like that.  I like what's in front of me.  I did

the same thing on the public utilities commission a

decade ago.  I cut the clipping service.  

So go on.

MR. KEMP:  This was -- this was an obscure

industry press release, but it was still a --

THE COURT:  I don't know.  I purposely avoid

anything.  It's better that way.

MR. KEMP:  Probably good policy given the way

the industry has been in the last year, Your Honor.

THE COURT:  All right.

MR. KEMP:  Again, New Flyer has purchased

MCI.  So New Flyer is the -- is the company in Canada

that specializes in --

THE COURT:  I thought they were a nonparty.

Oh, they are a nonparty.

MR. KEMP:  Well, they say they're a nonparty,

Your Honor.  They're -- 

THE COURT:  Okay.

MR. KEMP:  They're really the only -- they're
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the parent company.  Okay?  So what happened is in the

fall of 2016, they purchased MCI.  I'm not trying

to -- to preargue the other motion.  I'm just pointing

out something so you'll understand the context of this.

So they bought MCI.  MCI -- for some reason,

they make all these buses in Winnipeg.  I -- I don't

know why.  I asked a couple of witnesses.  No one seems

to know why.  But MCI is in Winnipeg with one of their

factories.  New Flyer's in Winnipeg.  New Flyer bought

MCI.  So as of -- I think it -- the merger was

completed the end of 2016.  But for whatever reason,

New Flyer is now the parent company running the show

for MCI.  

Anyway, so this is what New Flyer said last

week, and I want you to contrast this with what the

lawyers are saying to you now.  Last week, New Flyer --

this is the senior vice president of engineering and

service for New Flyer America -- says, "Buses are long

vehicles and they're operating in an urban environment

so they don't have the same maneuverability as a

passenger car."

Okay.  I mean, they -- they could foresee

that there's -- there's problem -- there's going to be

problems in a lot of environments.  But this is the

key.  "Traveling in the right-hand lane, buses are by
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default always traveling in close proximity to

pedestrians and cyclists."  You know, how could they

argue with a straight face that they can't foresee that

there might be an accident with a cyclist after their

own company makes this kind of statement just last

week?

And so he continues and says, "It makes a ton

of sense to start exploring these type of

technologies."  And we'll get to this in the summary

judgment -- in the next summary judgment.  But what

they're doing, what their parent company is doing is

they're putting proximity sensors on buses in L.A.

That's what they're doing.

So -- but getting back to this motion, Your

Honor, based on the testimony of the person most

knowledgeable, Mr. Hoogestraat, that we already showed,

based upon this public statement by New Flyer, their

parent company, that by default, they're always

traveling in close proximity, there can be no true

issue of fact for the jury with regard to that, if it

is a jury question.

So for those reasons, Your Honor, we submit

that the summary judgment motion should be granted,

this element should not be resolved by the jury.

And -- and before I forget, you know, I -- I always
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have to argue this motion.  I had to argue it with

Judge Williams.  You know, I attached -- when we did

the Meyers case, they wanted -- they want to come into

the Meyers case and -- and try to defend the client by

pointing to Dr. Desai and saying, oh, look, he's a

criminal.  We could never have foreseen the criminal

actions of Dr. -- for Dr. Desai.  

But, you know, we attached Judge Williams'

opinion.  Judge Williams wrote a pretty long opinion.

I think it was 18 pages long on this exact issue.  And

he said, look, it's foreseeable.  It is foreseeable

that in that particular case, the medical provider

would potentially commit malpractice.  You don't have

to foresee exactly how he would commit malpractice.

You know there's a potential for malpractice.  It's

just like this case.  If you could foresee the

potential harm, which they did, as Mr. Hoogestraat

said, they can't argue foreseeability/nonforeseeability

to the jury.  So for that reason, we'd ask that summary

judgment be granted.

THE COURT:  Thank you.

MR. HENRIOD:  To some extent, it is a policy

decision, and like any element, it includes a policy

evaluation.  As with any element, the Court can grant

summary judgment when there is no dispute as to the
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facts or reasonable inferences that can be drawn from

those facts.  But just because summary judgment can be

granted doesn't mean that an element is then

exclusively for the Court.  And in both of those cases,

Andrews and Price, what you have is the supreme court

reversing a summary judgment decision by the district

court.

You don't see the Court faulted for letting

the jury weigh in on this element.  As they point out

in their motion, this is not just an affirmative

defense.  It is an element in their prima facie case

that is listed in the jury instruction.  Typically they

have to prove it.  And it's not just that it is

foreseeable.  It's that it's reasonably foreseeable.

And that term shows up a lot in the jury instructions,

and I suggest that it's not superfluous.  And the

reason that it's not superfluous is because there is in

that determination the assessment by the jury as to

whether or not the designer, the manufacturer ought to

have foreseen, ought to be responsible for foreseeing

particular conduct.

Now, in their brief, they make an argument

that's a little bit different from today.  And they

even start today by pointing to the element that they

have to show that the manner in which it was used was
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reasonably foreseeable.  And then they quickly pivot to

whether or not the injury was reasonably foreseeable.

And I recognize that in Price that was the issue.  It

can be both.  And this is why you need to look at it

from a defect or an alleged defect-by-defect basis.

For instance, if the S-1 Gard were their only

alleged theory, then perhaps in that circumstance, it

wouldn't matter why the collision took place if that

were the only allegation.  But here, that's not the

only allegation.

There's also the fault alleged that there are

not proximity sensors.  And that there is a blind spot

that is too prominent.  Well, in that case, you're not

looking at the injury.  That then goes to the element

that's in the instructions, more appropriately, which

is the manner of the driver's use.

Now, what exactly would need to be

foreseeable, then, when we talk about the manner of the

driver's use?  I don't care what was in the police

report.  I care about the witnesses who were in the bus

who testified as to the dialogue they had with this

driver and the observations they had both of the

driver's conduct and Dr. Khiabani and the way that the

bus was interacting with Dr. Khiabani.  And perhaps a

jury may find that the driver here was merely

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002842

002842

00
28

42
002842



    26

negligent.  But there are facts, there is testimony

from which a reasonable jury could infer that his

conduct was much more than negligence.  And the

doctrines that we're talking about just go to the

negligence of the user, not a gross negligence,

recklessness.  We lay these things out in our brief.

Those can show that something is reasonably

unforeseeable.  Because the manufacturer of a coach, of

a bus does not have to anticipate and plan around a bus

driver being reckless, being grossly negligent.

Here, we have a circumstance where passengers

were joking with the driver about how close he was, and

how they thought it would be funny for him to get even

closer to raise the doctor's heart rate.  It's sick.

But a reasonable jury could infer that he knew, that

the bus driver knew the doctor was down there

immediately to his right, that he saw him, and that he

chose not to get over into the left-hand lane, though

he had the option to do so.

The deposition of Mr. Hubbard is -- is

telling in this respect because while he was still a

party in this case, tell you Mr. Christiansen does a

very good job at making him face how dangerous his

conduct was that day, what he did see.  He may not have

known at any given second exactly where Dr. Khiabani
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was in relationship to the length of the bus, but that

really doesn't matter.  If he knew he was down there

and he chose to stay in that lane deliberately, and if

he did it to be funny, well, that is nothing that a

designer has to plan around with proximity sensors or

eliminating blind spots.  And I don't think eliminating

blind spots is even possible.

So that's the foreseeability that we're

talking about.  That's what we would, as a matter of

law, have to have a reasonable responsibility to do

given the theories of defect that are alleged, that we

could have a driver know that somebody is down to his

side, be aware of that, be aware that there's the --

the option of moving over and choosing not to do so.

Now, let's assume that in -- in some sense

this is foreseeable.  What is the result of that?  And

I'm afraid that there is a suggestion that you should

go beyond even making a foreseeability assessment and

assume certain implications of that even if you were to

make that finding.  One of those is that a duty is

created, that because it is foreseeable that a bicycle

can collide with a bus and that that would be very

dangerous, and I can't really dispute that.

Another motion for summary judgment that we

will decide today is on product defect, because I think
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it's a matter of common sense that when a bicycle does

collide with a bus at 25 miles an hour, that there's

going to be an injury.  I think that's obvious.  But

just because a plane can injure passengers when it

crashes does not mean that a aircraft company has a

legal duty to make the airplane crashworthy.  And here

we're not even talking about crashworthiness for the

bus or for the passengers.  In Nevada, we have not

extended crashworthiness to bystanders.  

But even if you were to do that, and we

haven't, there, the issue -- well, yeah, we haven't.

So the crashworthiness cases don't apply.  But even if

they did, we would be talking about that, and it would

be relevant and you would exclude evidence from the

jury only if their only theory went to that S-1 Gard,

which is supposed to assume some type of collision.

And that's Andrews.  That's the case and -- and other

crashworthiness cases.  The idea that you assume auto

accidents can happen, and so you need to make it safe

for occupants.

Here, we are out on the fringe.  Here, we are

saying that you need to make an automobile not only

safe for the occupants, but to try to prevent injury to

anyone who might be impacted by the vehicle.  By this

rationale, somebody driving a smart car that collides
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with a Suburban would make the Suburban defective as a

matter of law because it is foreseeable that a Suburban

is bigger than a smart car.  They can collide, and so

somebody in the smart car would be injured because the

collision is foreseeable.  So I -- the doctrine doesn't

apply.  And even if it did, it would only be to that

defect.

We talk about what New Flyer knew, and Your

Honor recognized that New Flyer is not a party in the

case.  The response to that was, well, New Flyer is the

parent corporation.  Well, Nevada still respects the

corporate form, so I think that that is a meaningful

distinction, and I don't think it can be disregarded.

We talked about the hepatitis case.  And

Judge Williams did make that determination in the

hepatitis case.  It was up on appeal.  The case settled

before it was decided.  So it was error there.  It

would be error here.  And Judge Williams is not the

only one that decided that case in all of the hepatitis

litigation.  Judge Herndon also evaluated that

question, came to the exact opposite position.  And --

and that -- that case turned out very differently.  The

litigation ended very soon after that.

And I think what we need to do, this is a

motion for summary judgment.  Reckless conduct, gross
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negligence can constitute reasonably unforeseeable

misuse.  Now, I think the time to decide this, we can

take this up again when we're deciding jury

instructions.  They'll have an opportunity to make a

JMOL motion under Rule 50(A) if they think the evidence

does not support a reasonable inference that the driver

was more than merely negligent, but was reckless in a

way that a manufacturer should not have a reasonable

obligation to plan around.  We don't need to decide

this today.  The appropriate time to decide this would

be in 50(A) motions, when we're doing jury

instructions, because at very least, there is a set of

facts, there is testimony on which a reasonable jury

could rely in inferring that this was conduct that

would have led to this injury regardless.

Does Your Honor have any questions?

THE COURT:  No, thank you.

MR. KEMP:  Your Honor, just briefly.  The

issue here is the same issue we had in Price.  Whether

they can say that the bus driver's conduct was a

superseding cause, a superseding cause in a products

liability action.  So the test is not the conduct.  Our

supreme court says it must be determined in light of

the nature and extent of the injury attributable to the

product defect, thus focusing on whether the harm --
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the harm.  It's not the conduct.  You look at the

harm -- whether the harm is of a kind and a degree that

is so far beyond the risk foreseeable to the

manufacturer that the law would deem it unfair to hold

a manufacturer of the product responsible.  So that's

exactly the mistake that we said they were making, and

they're making it again.  They are trying to run away

from the real test, the harm, and to characterize the

conduct.

Now, they say that gross negligence and

recklessness can never, can never be foreseeable.

Well, Your Honor, in the Andrews case, it was

intoxication.  It was a DUI.  It was a criminal act

that was deemed foreseeable.  In the Price case, it was

criminal battery that was deemed foreseeable.  The --

the protester that pushed the person with a -- the

George W. Bush mask, he was arrested and convicted by

the Reno Police Department -- the rally was up in

Reno -- convicted by the Reno Police Department.  So we

have two cases where our Court has held that criminal

acts are foreseeable because you're not looking at the

conduct.  You're looking at the harm.  

So for them to come in and say, oh, this is

gross negligence and recklessness, you know, he was

under the speed limit.  He was going 25 miles per hour.
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He was under the speed limit.  He was in his lane.  He

wasn't in the bike lane.  So for them to argue that

this is outrageous or intentional conduct, I think -- I

think is inappropriate.  But where's the evidence?

Under Woods versus Safeway, they have the obligation to

come forward with evidence, and they haven't done that,

Your Honor.

So for these reasons -- oh, final point.

They say, well, let's delay this.  Let's do this during

jury instructions.  Well, what that lets them do is

during the entire trial, they're going to point the

finger at the bus driver and argue to the jury that

this is some sort of superseding cause that relieves

them of liability.  That's -- you -- you can't cure

that at the end of the trial with a jury instruction,

Your Honor.  That's why we filed the motion for summary

judgment up front, and that's why we -- we try to take

this -- this whole false defense away from the jury up

front.  

And so for those reasons, we submit that the

summary judgment motion should be granted.  You know,

they didn't -- they didn't point out anything that

contradicted Mr. Hoogestraat's testimony, the PMK, that

they foresaw this exact type of harm over 20 years ago.

And, you know, the harm does not turn on the
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product theory.  You know, they come up and say, oh,

well, you know, this motion for summary judgment should

be granted with regards to the S-1 Gard but not the

proximity sensors.  What kind of sense -- what -- what

kind of rationale is that, Your Honor?  It's the exact

same harm.  How could they foresee the harm in one case

and not the other?  It's the exact same harm.  And for

that reason the summary judgment should be granted,

Your Honor.

THE COURT:  I'm -- I'm ready to -- the

Court -- I would say I'm in receipt of everything you

provided me with, all parties, and this Court grants

plaintiffs' motion.  In -- in my view, and relying on

Andrews v. Harley-Davidson, Price v. Blair, any

collision between a bus and a bicycle that was caused

by a bus driver would be foreseeable as a matter of law

under both of these cases.  The Court may decide issues

of foreseeability as a matter of law, as opposed to

determination of causation, which is not implicated by

granting this motion.  So for those reasons, and the

light -- in light of the evidence presented by

plaintiff, this motion is granted.

All right.  Next, we move to the Motion for

Summary Judgment on Punitive Damages.

Do you want to take -- I'm sorry.  I
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overheard you.

MR. RUSSELL:  We -- we were just talking

possible housekeeping.  We'll go ahead with this one --

THE COURT:  I'm happy to -- to change motions

around.  I'm prepared for all of them.

MR. RUSSELL:  I think this one is -- can

stand on its own.  We can get through this one.

THE COURT:  Okay.  But if anyone has a

request, please feel free.  Okay.

MR. RUSSELL:  Howard Russell for Motor Coach

Industries.  Good morning, Your Honor.

THE COURT:  Good morning.  

MR. RUSSELL:  As we've pointed out, and I --

I think we've tried to encapsulate this as best we can

in our reply brief, that with everything that's been

sort of thrown at the Court, the question is this:

First, is there substantial evidence of conduct that

would warrant a punitive damage claim?  And not conduct

that can warrant a punitive damage claim by

preponderance of the evidence.  Conduct that shows

clearly and convincingly that MCI engaged in punitive

conduct.

This is a slightly different standard than a

typical summary judgment motion.  This is not simply

looking at the evidence in a light most favorable to
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the nonmoving party.  The Court understands that.  The

Court has to find substantial evidence, and it has to

find substantial evidence that could then meet the

higher standard of clear and convincing evidence to

support a punitive damage award.

The Court has a different gatekeeping role in

this situation, and it needs to look very closely at

the evidence that the plaintiffs are proposing allows

the Court to present punitive damage claim to the jury.

Part of looking at the substantial evidence

is that it has to be admissible evidence.  You can't

talk about arguments or theories at this point.  We're

past that.  It's what is the admissible evidence that a

jury could look at and find clearly and convincingly

that Motor Coach Industries had specific knowledge of

the probable risk of a harm, a willful -- willful and

deliberate, that's -- that's the key word here --

willful and deliberate failure to remedy that potential

risk?  Is there substantial evidence of that?

So what is the substantial evidence of

knowledge of a probable harmful consequence and a

failure to act?  Well, we have to break down the

various theories.  Mr. Henriod has -- has laid them

out.

First is this -- what plaintiffs have dubbed
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their air blast theory.  And the theory is that as the

coach drives down the road, it displaces air as it

moves, which is a completely unremarkable physical

principle.  As I walked from my chair to the lecturn, I

displaced air.  Not as much as a motor coach, I hope,

although Christmas was not good on the waistline.  But

that's a physical principle that you can't avoid.  All

right?

The theory is that as the coach drives by

Dr. Khiabani, it displaces air, not only so much that

it pushes him away first, but then the back wheels of

the bus create a vacuum which sucks him back into the

bus.  That's their theory.

Now, picture maybe for a moment whether

there's actually any evidence that could support that

speculative theory.  All they've shown is that MCI has

a general knowledge that moving vehicles displace air.

You're right.  Everyone in this room has that general

knowledge.  The question is:  Did they have a specific

knowledge of a risk created by that?  Well, the risk is

you push the bike out of the way and it gets pulled

back into the side of the bus.  No evidence that that

has ever happened involving an MCI coach, not only not

in this case but ever.  Not a single accident, not a

single report of that happening.  They've got a couple
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academic articles which are hearsay to try to support

that theory, but the alleged risk is the disturbance of

air as a cyclist goes by.

Where is the evidence that MCI had any

knowledge this was a specific risk associated with this

Motor Coach?  They want to keep talking about

aerodynamics and the wind tunnel size and that sort of

thing.  All well and good.  They've once again done

nothing but offer, you know, truisms like, well, if

it's more aerodynamic, it will displace less air.  That

may well be true.  How much less air?  What's the

difference?

They've talked about their bullet train.  How

much air does a bullet train displace when it goes by a

bike at 25 miles an hour?  How much air does a Setra,

made in Europe, displace as it goes by a cyclist at

25 miles an hour?  We don't know because there's no

evidence of that.

So not only have they not shown that MCI had

knowledge of some risk of cyclists getting pushed aside

and then pulled back into the side of the bus, they

haven't shown that other manufacturers have these big

issues.  They haven't shown that other manufacturers

have done any better.  All they've said, well, other --

other manufacturers and -- and other vehicles they're

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002854

002854

00
28

54
002854



    38

more aerodynamic.  Okay.  They might be.  They might

have a less -- less of a drag coefficient.  They might.

But they haven't shown you that there's a specific risk

related to this coach that MCI somehow failed to

address.  General knowledge of -- of a risk is not

enough.  Statistics are not enough.

Next we move on to blind spots.  Again, all

vehicles have blind spots.  Whatever you drove to the

courthouse today, the car that I drove to the

courthouse today, Mr. Kemp's car that he drove to the

courthouse today, they've all got a blind spot unless

you drive in a plastic bubble, which none of us do.

There are blind spots.  MCI acknowledges that, because

they have to because it would be foolish to say that a

solid pillar on the side of the bus doesn't create some

sort of blind spot.  The human can't see through that.

All right?  But the question is:  Did they disregard

some specific risk related to this coach because of a

blind spot?  No.

Mr. Hoogestraat testified to line of sight

studies.  Now, the line of sight studies were done on

an earlier version, the E Coach, but the J Coach is

a -- an offshoot of that.  And there's been no evidence

and no testimony, no expert for the plaintiff or for

anybody has come in and said that the visibility lines
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on the E Coach are any different than on the J Coach.

Okay?

So there were line of sight studies done.

Mr. Hoogestraat testified that they have a driver sit

in there in different positions and that's how they do

it.  They're not computer generated.  It's just an

engineering study they do.  Why?  Because they

understand, look, a vehicle has blind spots.  So let's

try and do something about it.

Now, the plaintiffs don't like the result.

They don't like the design we came up with.  But that's

not a basis to award punitive damages.

Is there substantial admissible evidence that

Motor Coach Industries in the wake of knowing that all

vehicles have blind spots simply did nothing and took

no steps to try to remedy that issue?  No, there is no

evidence of that.  The only evidence is that they did

line of sight studies that the plaintiffs just don't

think are good enough.

The other issue we have with blind spots

is -- and we've talked about this -- is the absence of

other accidents.  And that is important in this case.

And it's particularly important in the context of

punitive damages because, once again, there has to be

knowledge of a specific risk related to this product.
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Well, if MCI's not getting reports that drivers are

having trouble with line of sight, if MCI's not getting

reports that the J Coach has been in dozens of

accidents because the -- the bus drivers couldn't see

well -- well, that's a different story.  But in 20

years, the E and the J Coach combined, according to

MCI's records, there's been three accidents.  Three.

None of them involving cyclists, mind you.  But three

in 20 years.  Okay?

Plaintiffs throughout the -- the statistic

of, well, in 2015, there were 818 accidents in where

a -- a cyclist was injured by a motor vehicle.  Five of

them, Your Honor, 5 of them in the country, .06 percent

of all of those accidents related to a bus.  And we

don't know what -- why they happened.  Did the bus

driver not look out the left side as opposed to the

right?  Did somebody cross a crosswalk when they

shouldn't have?  Could have been any reason.  Might

have had nothing to do with the blind spot.

They gave you some general statistic and

said, well, MCI knows that there's accidents with buses

and, therefore, they have to take every step to remedy

every accident.  That's not the standard.  There is no

evidence that MCI had any specific knowledge of a blind

spot problem with this bus, and there's certainly no
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evidence that they failed to take efforts to address

blind spot issues because the evidence is they did.

Plaintiffs' dissatisfaction with that is not

substantial evidence to prove clearly and convincingly

that Motor Coach Industries should be subject to

punitive damages.

And the next alleged defects are proximity

sensors.  Well, the evidence is undisputed.  MCI did

not in 2007 have any knowledge of a proximity sensor

that it believed was appropriate for its coach or that

would work appropriately with its coach.

Now, Mr. Kemp very adeptly in depositions has

brought out this spreadsheet that shows all these

proximity sensors on passenger cars and said, well,

look at all these proximity sensors.  They're making

proximity sensors everywhere.  Well, some of them were

adaptive cruise control, which means as you get closer

to a vehicle in front of you, it slows your car down.

Well, that doesn't have anything to do with this case.

Some of them are rearview cameras.  That has nothing to

do with this case.  Right?  

Where is the evidence that MCI was aware in

2007, 2008 when this coach was sold that there was some

proximity sensor that it could have put on its coach

that would have made a difference in this accident?
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Now, plaintiffs want to talk about passenger

vehicles.  They want to call a former, I believe,

General Motors, it may be Ford, I apologize, I forgot,

but a former general -- auto industry employee who has

never tested a proximity sensor that he is talking

about in this case.  He's never worked on motor

coaches.  They want to throw in a bunch of inadmissible

articles from magazines that MCI may or may not have

ever read or received.  But none of those are evidence.

We have given the Court -- the Court some

cases in our reply brief about knowledge of a general

issue in the industry is not knowledge of a specific

defect or problem with your product.  You can't rely on

the general.  Once you get to the punitive damage

stage, you have to show specific knowledge by the

defendant of a problem with their product that they

failed to address.

Important to remember as far as the proximity

sensors goes, well, is it's inextricably tied with the

blind spot issue.  The idea is that, well, the

proximity sensor takes over when the driver can't see

something.  Well, as I've already pointed out, MCI did

address concerns about blind spots when they designed

this line of coaches.  So the fact that there was no

proximity sensor as opposed to a different blind spot,
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again, these are all Monday morning quarterbacking,

we're not happy with your design.  That's not the test.  

The test is what did the defendant know at

the time the product was put on the market about

proximity sensors?  And the evidence is MCI did not

know of any that were appropriate for its coach.  We

can't look with hindsight on punitive damage issues

about what we might know now.  It's what did the

defendant know then.

There was no regulation, law, standard,

requirement for proximity sensors on coaches in 2007,

2008, or forward, 2009, 2010, 2011.  No expert has come

in and said, well, they -- they were required to do

this.  Here's CFR this number requiring them to do

this.  Here's SAE this number requiring them to do

this.  No one said that.

Finally, the S-1 Gard.  Again, yes.  And the

Court has now pointed out in -- in ruling on the last

summary judgment motion, there is general knowledge

that if someone gets run over by the rear tires of any

vehicle, they will be injured.  That is not a surprise

to anyone.  And we didn't suggest it was a surprise to

us.  Mr. Hoogestraat testified, yeah, of -- of course

we know that if you -- somebody gets under the rear

tires and run over, they're going to be injured.  How
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foolish would we have sounded to say no to that

question?  If asked, well, didn't you know people might

get caught under the rear tires and hurt, and he said,

well, I've never heard of such a thing, that would have

been ridiculous.  Of course we understand that.

But, again, that's general knowledge of an

undeniable physical principle.  If that was the

standard, if, hey, you know people can get run over by

a motor vehicle, how can there be any motor vehicles on

the road without every single manufacturer being

subject to punitive damages?  They could get run over

by the front tires.  There's no discussion about a

guard for the front tires.  So yes, there's general

knowledge that if you get caught under the rear tires

of a motor coach, you're going to suffer significant

injuries.

But in 20 years of the E and the J Coach

being on the market, no accidents have been reported to

MCI of somebody getting caught under the rear tires on

one of these coaches, on the E or the J Coach.  Three

accidents involving pedestrians.  Didn't involve rear

tires.  None involving cyclists.  How can that possibly

translate into specific -- substantial evidence of

specific knowledge that would clearly and convincingly

tell a jury that this company could be subject to
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punitive damages?  It simply does not meet the test.

And as far as the S-1 Gard goes, they rely on

Mr. Fierros' deposition testimony.  Mr. Fierros was an

employee of a different company.  Yes, it was a company

just like the New Flyer-MCI issue that we're going to

deal with here in a bit.  MCI owned Universal Coach

Parts.  That is true.

THE COURT:  I'm sorry.  Repeat the last

statement.

MR. RUSSELL:  Universal Coach -- MCI.  Yeah,

MCI owned -- essentially, Universal Coach Parts, to --

to -- to give the best analogy, is sort of like a --

was sort of like a captive Napa for MCI buses.  If you

needed an MCI part, you would call Universal Coach

Parts and say, I need a replacement part.  So it only

stocked what was on MCI buses.  So whatever MCI put on

its products, on its -- on its coaches or on its buses,

Universal Coach Parts would sell those replacement

parts.  Okay?  

So the story is that the maker of the S-1

Gard went up to Mr. Fierros at a trade show in 1997, or

1998, before the J series, mind you, was, you know,

even out there on the market.  He went -- met up with

him at a trade show and said, Hey, I've got this thing.

Are you interested in it?  And Mr. Fierros, since that
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wasn't part of a standard -- that wasn't a part of

MCI's line, said, Well, there's no demand for that.  I

don't -- I don't carry this part.  I don't need this

part.  He never saw one of these guards.  You know,

this Mr. Barron or whoever approached Mr. Fierros at

this trade show didn't bring him the guard.  They

showed him a flyer.  They didn't give him any data on

it.

But importantly, Mr. Fierros is not an

employee of MCI, was not an employee of MCI.  To

sustain a punitive damage award, you have to have an

officer, director, or managing agent of the defendant

as the one engaging in punitive conduct.  They never

asked Mr. Fierros, Well, you know, were you involved in

the design of these buses?  And the answer, he wasn't.

They didn't ask him, Did you understand that people

might get run over by rear tires?  They didn't ask him

that.  There's no evidence that an officer, director,

or managing agent of MCI ever knew of some specific

problem with this coach to warrant investigating the

S-1.  So they've completely failed to meet their burden

of proof and provide the evidence, admissible evidence

to the Court on these issues.

And finally, another issue we've raised in

our -- in our briefing, and that is:  Even if you
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can -- even if you can tip the scales -- and we're

going to -- I know we're going to hear that at trial

about I just need to tip the scale, I just need to get

past the 50-yard line, whatever it may be, whatever the

analogy is chosen, that's not the test on a summary

judgment motion.  It's not is there enough evidence to

just tip the scales to get to 51 percent.  No.

There has to be evidence to show clearly and

convincingly that punitive damages are warranted, and

that clear and convincing standard has to apply across

the board, including causation.  You need to establish

not only by clear and convincing evidence that the

defendant had knowledge and willfully or deliberately

failed to address it, you also have to prove that --

clearly and convincingly that that type of conduct is

what caused the harm.  We don't get to that point.

Their air blast theory, complete speculation.

No one is going to be able to come into this courtroom

and say that they know that Dr. Khiabani was pushed to

the right because of some wind blast.  No one.  The

driver that was behind the bus, Ms. Bradley, they're

going to talk about it.  She can't say that.  She's

driving behind the bus.  She doesn't know what

Dr. Khiabani felt, what he saw, what he experienced.

She can't testify to some invisible air blast coming
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from the bus.  They have a completely speculative

theory.  Even if the Court were to allow that theory to

go to the jury on a compensatory claim, you can't allow

it to go there on a punitive claim because it's not

clear and convincing evidence.

The blind spot theory, their own experts

testify that to understand the blind spot, you have to

know how far the bike is away from the bus.  As you --

as -- as the Court can probably appreciate, if an

object is 20 or 30 feet to your right, it doesn't

matter where your A-pillar is or your door is.  You're

going to be able to see it.  Similarly, if it's right

next to your car, you're going to be able to see it

because it's going to be tall enough to go over the

window.  

There's a specific point in time that their

experts say, well, here's the blind spot, and they've

come up with illustrations to show where's the blind

spot.  Their experts acknowledge that to know anything

about the blind spot, you have to know where the

cyclist is in relation to where the driver -- where the

bus is, and you have to know where the driver was

looking.  If the driver is looking over here to the

left in the couple of seconds of time that the cyclist

is in the purported blind spot, the blind spot doesn't
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matter.  It obviously couldn't have caused the accident

because he's looking over here.  They have a very, very

thin, we would say completely failed, case on the blind

spot theory, but they certainly don't have the clear

and convincing evidence that the failure to address the

blind spot was the cause of this accident.

The proximity sensors suffer from the same

failed analysis.  Their expert, Mr. Flanagan, says,

Well, the proximity sensor laterally is the same no

matter where somebody is.  He basically -- he described

it as a rectangle.  As you're going down the road, sort

of a rectangle that catches everything.  All right?  

And what he admitted to in deposition is that

let's say that rectangle is 6 feet wide, and so if

there's something, a pedestrian, a bike, whatever, in

that 6-foot span, then the blue light will go on or a

noise will go off.  However, once you're in that box,

you don't -- the proximity sensor that he's imagining

in his head wouldn't change at all.  If a -- if a

yellow light turned on as the cyclist came within

6 feet, it would stay a yellow light if they got within

1 foot.

So now, again, you have to establish, well,

where was Dr. Khiabani in this box?  No one knows.  No

one can testify to that.  No one can testify when he
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would have entered this imaginary proximity box and how

much time Mr. Hubbard would have had to react to it.

Pencil thin case that they have on compensatory.  You

can't extend that to allow a jury to consider punitive

damages.

And finally on the S-1 Gard, no testing by

plaintiffs' experts.  Most of them haven't even seen an

S-1 Gard.  They've looked at some literature.  No one's

come in and testified that if the S-1 Gard had impacted

Dr. Khiabani what the injuries or consequences would

be.  Would it still have rendered a fatal blow?  Would

he have been seriously injured?  We don't know.  All

right?  Maybe the -- do they tip the scales to get to a

jury on a compensatory claim?  Maybe.  Do they have

clear and convincing evidence, substantial admissible

clear and convincing evidence that the failure to

include an S-1 Gard would warrant punitive damages?

Absolutely not.

So we'd like you to recall the very strict

and exacting standard the plaintiffs have to meet to

sustain a punitive damages claim, and we would submit

that they simply have not done that.  Thank you.

MR. KEMP:  You know, Your Honor, the real

reason that they file these motions for summary

judgment is they want to see our best stuff, you know,
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because they know we've got to come with our best stuff

because we can't take a chance that our punitive claim

will be dismissed.  So that's the real reason they do

it.  And I'm going to show them some of our best stuff,

not all of it, but some of it.  

And I'd like to start out with how did this

accident happen based on the witnesses?  And I think

the Court probably has a pretty good understanding of

it, but I want to make sure you have a complete

understanding of it because you need that.  It's pretty

obvious how the S-1 Gard would have saved Dr. Khiabani.

But -- but the proximity sensor and the aerodynamic end

of it needs -- meets -- I need to make sure you

understand exactly how the accident happened.

Your Honor, what I'm setting up for you is a

picture -- can you see the top of that, Your Honor?

THE COURT:  I'm sorry?

MR. KEMP:  Can you see the top of the table?

THE COURT:  Yes, I can.

MR. KEMP:  All right.  What I have in my hand

is a scale model of an MCI J4500 that was used in this

case.  This is the exact scale model, Your Honor, that

the license is to whatever company this is.

So in any event, to orientate the Court, we

have (inaudible).
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THE COURT:  Can you hear?  Wait just a

moment.  

THE COURT RECORDER:  I can, but this is low,

so if you could keep it up.

MR. KEMP:  If I can keep it up?  Okay.  Can

you move the microphone just a bit.  

Okay.  All right.  So, Your Honor, this would

be where Red Rock is --

THE COURT:  Yes.

MR. KEMP:  -- where I'm pointing with my --

is that picking -- okay.

Coming down here is Charleston.  So what the

testimony is, is --

THE COURT:  For the record, you're pointing

to the west.

MR. KEMP:  Right.  The testimony is, is that

the bus came down Charleston and it followed

Dr. Khiabani.  Dr. Khiabani was on his bike.  Let me

get the bike.  The bike traveling down Charleston.  And

the bus driver testifies that he did see Dr. Khiabani

sometime during the -- the trip down Charleston.  Okay?

Dr. Khiabani turned, went into the bike lane here, and

the bus was still following him.

Now, according to their expert, and I'll

accept their expert's testimony on this point, they say
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Dr. Khiabani was going about 17 miles per hour on his

bike.  We know the bus at this point was going about

25.  We don't know exactly how fast the bus was going

at this point, but let's just assume it's 25.  So the

bus turns.  Dr. Khiabani's in front of the bus.

Now, there's a dispute here.  One of the fact

witnesses say that the bus driver turned into this bus

stop lane.  The bus driver denies that.  I don't know.

I don't know what happened, but that there's going to

be a factual dispute there.  In any event, what we do

know is that the bus came out into this lane, and at

the time of the accident, the bus and the bike were in

this exact position.

Now, this is a key fact on the proximity

sensor case.  The bus driver testified that although he

saw Dr. Khiabani on Charleston, he did not see

Dr. Khiabani again for the next 400 feet until

immediately before the accident.  Our contention is

that that's because there's a blind spot on this bus.

And since Dr. Khiabani's on his right side, that

(microphone interference).  But in any event, that's

going to be the undisputed testimony, that he did not

see him for 400 feet.  And this is -- starts where

Charleston is.  I got it marked here 300, 250, 200,

there's 150.
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Now, let me just point out where the

witnesses were that we're going to refer to.  This is

not a picture at the time of the accident.  This is

another picture that was blown up.  So these cars are

not intended to be the cars at the time of the

accident.  Erica Bradley was in this lane following the

bus.  She was with her husband.  She was driving.  The

husband was playing with his phone.  So he didn't see

any of the accident.  So Erica Bradley is a key

witness.  There were two people in the bus who were

sitting in the front seat, Mr. Pears was in the far

right seat, right here.  And then --

MR. CHRISTIANSEN:  Plants.  Plants.

MR. KEMP:  Plants.  That's right.  Plants was

sitting behind the driver, so those two people

testified.  Pears is probably the key witness.  There

was a gardener right here, standing right here that had

the -- probably the best view, unobstructed view

because he was closest.  And he testified as well.

When we show you the video, which I'm going

to show you in a minute, there were two motorcyclists

that ran across the street.  The only relevance for --

for today's testimony is that they say that right

before they went into the intersection, this is the

intersection, the bus and bike were even, and

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002871

002871

00
28

71
002871



    55

Dr. Khiabani was in the bike lane, the bus was in the

far right travel lane.  As Joel indicated or someone

indicated, they did not move over to the left lane,

stayed in the far right lane.  And that's pretty much

how the accident happened, Your Honor.

So with that, with the bus and the bike being

even, let's start out with -- can I just put it -- Your

Honor, there is remarkably little dispute about the

facts of the accident, and the reason for that is that

there was a video taken from this vantage point by Red

Rock.  And I'm going to show you video in a second and

some imagery taken from the video.

Okay.  Can we -- can we just have -- this is

just a part of video.  Can we have the video, please.

(Video clip was played.)

MR. KEMP:  That's the bus coming through.

Your Honor, you see he starts moving to the left.  Now,

let me break down the video a little bit.

First, before I do that, there's been some

allegation made at some point that the (inaudible) we

had something to do with it.  What I prepared is the

wind before the accident, the wind at the moment of the

accident, and the wind after the accident so the Court

can see for itself that at the exact time of the

accident, there's relatively little wind.  See, this is
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before, after.  You see during the accident where the

bus comes in, there's virtually no winds, Your Honor.

We'll get to that in another motion, but I thought this

was a good place to point that out.

And next one, Shane.

This, if you take a look, because of the

nature of the Red Rock video, because of its capture

speed, it's not a high-resolution video.  It's

relatively slow resolution.  So because of that, you

don't see Dr. Khiabani's image clearly.  So what you're

seeing there is you see the circle, and then you see

that kind of -- that black spot in front of the tire,

that's Dr. Khiabani.

Okay.  Let's see the next one.  Can I see the

next one?  Next one.

He's on the right-hand side of the bus.  Now,

that's important for a couple of reasons, Your Honor.

I told you that this was -- this was what they observed

at the time of the accident.  This is confirming that.

They've -- they've continued on slightly into the

intersection.

The reason it's important is it proves that

Dr. Khiabani at a critical time was directly in the

right-side blind spot of this bus.  And I'm going to

show you some proximity sensors on other buses in a
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minute, but that's the exact area where a right-side

proximity sensor would have been installed.

Now, we have three design defects.  And I --

I would point out that they have not challenged -- we

have failure to warn theory, too, that they should have

warned about the aerodynamics.  That has not been

challenged to the summary judgment motion.  You know,

they haven't -- they haven't asked for a summary

judgment on that issue.  I don't know why, but -- so

I'm not going to talk about it other than to point out

that we do have a failure to warn theory that has not

been challenged.  

These are the three design defects that we're

alleging in this case.  First, aerodynamic air blast.

Second, the right side proximity sensor.  And third,

the rear tire protective barrier, which one type of

rear tire protective barrier is an S-1 Gard.  I'm going

to show you other types.  They could have designed

their own type.  I don't want to get overly focused on

the S-1 Gard because that -- the reason we -- we like

that one so -- well, you'll -- you'll understand when I

show you the testimony (inaudible).

Next one, Shane.

This is a video I want to show you that shows

what happens in terms of air blast when a big moving

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002874

002874

00
28

74
002874



    58

vehicle, in this case it's a truck, passes a bicyclist.

This is an actual video, Your Honor.  And the reason

it's important, I think, is because when we took Erica

Bradley's deposition -- and, again, Erica Bradley was

the person in the car behind.  When we took Erica

Bradley's deposition, we showed her this video, and she

testified that this was substantially similar to what

she saw.  Substantially similar.  

Go ahead, Shane.

(Video clip was played.)

MR. KEMP:  Is that when the large object, in

this case the truck, comes up upon the bicyclist, it

causes a wobble.  You saw the wobble.  And then it went

out of control.

Now, let's go to the next slide.

This is Dr. Kato's paper.  It came out in

1981.  In 1981, again, the bus was made in 2008.  So it

came out 27 years before the bus in this case was made.

This is admissible evidence because it's a learned

treatise.  It was published in the American Engineering

Society -- SAE, the Society of Automotive Engineers.

And this article explored the reasons why a bicycle is

caused to wobble by a passing vehicle, the aerodynamic

effects.  And what Dr. Kato did in this case is he

built a wind tunnel and he built a model bus and he put
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it through the wind tunnel.  And he had a bicycle

there, and he measured exactly the airflow when a

bicycle comes up to a -- or, excuse me, a bus comes up

to a bicycle.  And most importantly for this case, he

measured the airflow in the exact configuration that we

have here.

Can I have the next one, Shane?

What he found is that you have a peak force,

peak force of the air blast right when the front of the

vehicle is even with the rear of the bicycle.  So now

we -- we have your air blast comes out and it causes

the bicycle -- it pushes the bicycle away.  The

bicycle's natural reaction is going to be turn left

into it to stay upright.  And then there's a second

peak that occurs when it becomes even with the bicycle

that now pulls the bicycle into the bus.  So push away,

pull back right at the -- at the end of the bike.

Next one, Shane.

These were the conclusions.  The force acting

on a stationary body, that's the air blast, it moves in

a direction away from the vehicle.  The bus pushes --

as the bus goes, the air blast comes out, and -- and --

right when the passing begins and then it pulls it

back.  And the closer the bicycle is, the more -- more

force you see.  So -- so as you can see, the -- the
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bike lane I think is about 6 feet.  The testimony is

all over the place.  I'll admit that, Your Honor.

That, you know, the -- Mrs. Bradley thinks they're

2 feet away, 3 feet away.  The gardener thinks they're

1 feet away, 2 feet away.  The accident reconstruction

experts, they found a mark right here on the side of

the bus that was made by the handlebar of the bike.

And so based on that, they're -- some of them are

saying that it was 3 or 4 feet away, but I think it's

clear that whatever it was -- we -- we can play the

video again -- whatever it was, it was close enough

to -- to have an impact.

Let me have the next one, Shane.

Okay.  We started with Dr. Kato.  This is

Dr. Cooper's article.  Dr. Cooper's an important person

because they hired Dr. Cooper six years later to do

these testings.  So Dr. Cooper comes out with this

article, and what he finds is that when you simply

round the corners of these buses, in other words,

rather than having moving breadboxes which is, in

effect, what we have today, when you round the corner

of the bus and when you round the front of the bus --

and I'm going to show you some pictures from their wind

tunnel test in a minute -- he finds that you can

greatly reduce the air blast, which is called drag
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coefficient.  Drag coefficient is the term we hear or

coefficient of drag.  All right.

Next one.  

And he says that the drag reducing potential

of the edge rounding is better for a bus because it's a

simple body than it is for a truck or a trailer.  And

the reason for that is because a truck, for example, it

goes up, down, it comes over here.  There's all kinds

of things happening with a truck.  It's hard to do an

efficient aerodynamic science on a truck.  It's hard.

Harder I should say.  

And then he also said that when you -- when

you do do it right, when you do the aerodynamic design

so you get the edge flow along the side of the bus,

that you can get a constant value, which means you can

decrease it at a constant rate by rounding the front.

And this may sound like Greek, Your Honor,

but it's going to make sense to you in two seconds.

Next one.  

So what they did, these people who say they

don't know anything about aerodynamics, this is a

surprising subject to them, they went out and hired

Dr. Cooper in 1993.  This is the wind tunnel test

report that they produced, Motor Coach Industries'

Engineering Test Report.  And I emphasize that because
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they actually filed a motion in limine saying they

didn't know anything about this report.  It's not one

of their business records.  It shouldn't be admitted.

We'll get to that on Monday or Tuesday.  But right

there on the title, Motor Coach Industries' -- look at

the date, August 1993.  Seven years before the bus

series was started.  The J4500 started in 2000.  A full

15 years before the bus in this case was made.

So what did they do here?  Like Dr. Sato did,

they put buses -- they made model buses.  They didn't

put the whole bus.  They made one full-size bus.  They

put it in a wind tunnel and they -- they tried

different shapes.  They designed different shapes for

the front of the buses so they could solve the

aerodynamic problem.

And what was the problem that they wanted to

solve and counsel says they didn't know anything about?

They wanted to solve the problem of the aerodynamic

side force which was important to handling because they

provide a disturbance that deflects a bus from its

paths in the presence of side winds.  That's the whole

reason they did this, Your Honor.  The air blasts.

Okay?  

Next one, please.

Okay.  This just shows them, you know, in the
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wind tunnel.  They put all these little model buses in

the wind tunnel.  What they did is they made different

bus fronts, different bus backs, and they changed it.

And they did -- so this is pretty sophisticated testing

back in 1993.  They did this so they could come up with

the best design for the front of the bus to reduce the

air blast, to reduce the drag coefficient.

Next one, Shane.  

Okay.  This is what we wound up with.  The

one on the left is the -- their standard bus at the

time.  Remember, this was 1993.  So this was seven

years before the J4500.  So their standard bus at the

time was the CJ3.  That was the front of the CJ3 they

put in the wind tunnel.  

The one on the right is what's called MCI,

Motor Coach Industries, Proposal No. 1.  That is the

one that they had Dr. Cooper design to be more

aerodynamically efficient.  And if the Court looks at

it, you see in the front of the one on the right, you

see how it's more rounded at the bottom there?  If you

see how it tapers back more on the top.  That's all

they had to do to make the bus in this case more

aerodynamically efficient.  That's all they had to do,

and they actually did it.  They made the safer

alternative part back in 1993.
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And then they tested it.  What did they find?

Here's what they found.  They found that the new MCI,

the alternative I'm talking about, has a .34

coefficient of drag, air blast, compared to their

current model, the CJ3, which was .6.  Half as much.

Half as much air blast they could have done just by

changing the front of the bus.  And they call it the

best aerodynamic configuration for a new bus.  That's

what they called it.

And the reason they were doing this at this

time is they knew they were getting ready to design the

J4500.  So they were looking for the best aerodynamic

front.  

Next one, Shane.

Okay.  What do all these numbers mean?  This

is a document that Tesla produced.  Tesla's coming out

with a aerodynamically efficient truck, electric truck.

So that's a picture of the Tesla truck on the left.  So

Tesla says, oh, look at what a great vehicle we have.

We can get a .63 drag coefficient, which is better than

a Bugatti.  The Bugatti is the most expensive sports

car on the market today.  More expensive than a

Ferrari, a Maserati.  Bugatti -- I don't know if you

saw that James Bond movie Spectre where they had the

electric Bugattis chasing each other down the streets
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of Rome.  That was a Bugatti.  

Okay.  A Bugatti has a drag coefficient of

.38.  The most expensive sports car in the world is

.38.  Their CJ3, which counsel said they modeled the

J4500 on, is .60.  The alternative they could have made

would have been .34.  Better than a Bugatti.  They

could have made a bus better than a Bugatti just by

using the safer aerodynamic front.  Didn't do it, Your

Honor.

Next one, please.  This is Mr. Couch's

testimony.  Mr. Couch was the head designer on the

J4500.  He was the vice president of MCI design.  So I

asked him, Why are you trying to improve the drag

coefficients?  And he said two reasons.  Two reasons.

One, fuel economy.  The better drag coefficiency you

have, the -- the less gas you have to spend because,

you know, you're just cutting through air.  You're not

fighting air as much.  And then the other one was they

didn't want to have the air blasts create dust.  They

wanted to reduce -- this is his testimony, was one of

the reasons to attempt to reduce air displacement that

a bystander or bicycle would see, well, that would be

the effect.  They knew what they were doing, Your

Honor.  They had specific knowledge that reducing the

air blast would reduce the air displacement that a

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002882

002882

00
28

82
002882



    66

bystander or bicyclist would see.

And, again, this is the head designer.  This

isn't some -- some person that's in the parts

department.  We're going to get to him in a minute.

But this is the head designer of the J4500 saying they

were trying to reduce the drag coefficiency to -- to --

to reduce the air displacement that the bicyclists

would see.

Okay.  Next one.

This is Mr. Hubbard's -- from Mr. Hubbard's

deposition because -- and, again, this really is more

on the failure to warn case.  We asked Mr. Hubbard,

Well, if you knew that there was an air blast -- and no

one knows that these buses cause air blast.  You know,

counsel comes up now and says, oh, everybody knows

buses cause air blast.  Well, we took the deposition of

their primary salesman who's been selling this bus for

20 years, Mr. Gerber, and he testified he didn't know

about the air blast.  He was the one who sold the bus

to the predecessor in interest -- well, this actual

bus, he sold this bus.  He didn't know about the air

blast.  We asked Mr. Bartlett, Bartlett's quotation, he

was the safety director that trained Mr. Hubbard,

What -- what do you know about air blast?  Oh, I've

never heard about air blasts.  He didn't know anything
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about air blasts.  We asked Mr. Hubbard, the bus

driver, if he knew anything about the air blast.  He

didn't know anything about the air blasts.  You know,

clearly MCI did because we've already gone through the

wind tunnel test.  

So we asked him, If you got a bulletin from

the bus manufacturer that our bus creates a 10-foot air

blast on the front -- and, again, the reason the bus

creates an air blast is when it's going through the

air, the air has to go somewhere.  It can't go through

the bus, so it comes out to the side, and that's where

it hits the bicyclist.

If you knew that this happened, would you

take that into account?  He says yes, he would have

followed a directive from the manufacturer.

Next one, please.

And the reason is because, you know, he would

have taken into account as part of his creating what he

told him.

Next one.  

This is Erica Bradley.  Okay?  Again, she is

the one right behind the bus, okay, driving.  Now,

counsel says, oh, we -- we can't -- can't give any

credence to this testimony because air is invisible,

you know.  Since -- since we didn't have pink smoke
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coming out of the bus, we can't let any testimony come

in on what the cause was.  We asked her -- again, we

showed her the video, the one you saw of the truck and

the motorcyclists -- Do you know what made the bicycle

swerve?  

I don't know.  

Could it have been the air blast?  

She goes, Possible.

Next one, please.

And so there's two operating theories here,

either it's an air blast or there was something wrong

with Dr. Khiabani.  The coroner's office tested his

electrolytes.  He wasn't dehydrated.  The defendants

don't have any testimony that there's any other cause

other than the air blast.  

So I say:  

"Anything you can think of (inaudible) 

here today which makes more sense to you?   

"After discussing wind drafts, that could 

make more sense. 

She's the eyewitness right behind.  The

eyewitness right behind.

Next one, please.

This is Mr. Pears.  Okay?  He is in the

right-hand front seat.  He testifies that the
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displacement of the air sucked the doctor into the bus.

It's not the doctor's fault.  So I have two

eyewitnesses that say that the air blast contributed to

this accident.

Next one, please.

Let's talk about right-side proximity

sensors.

Go ahead.  Next one, please.

This is Dr. -- excuse me, the PMK's

deposition again.  Okay?  This is where he admits that

there is a right-side blind spot in this particular

bus.  And, you know, at the beginning of the case, they

were saying, oh, there is no right-side blind spot.

You know, there's no blind spot in this bus.  We

actually took two or three depositions where they tried

to claim this.

Finally, at least Mr. -- Mr. (inaudible) was

honest.  He said, Yes, there is a right-side blind

spot.  And he just says it's because the A-pillar --

the A-pillar is the pillar here.  They call them both

A-pillars.  I don't know why.  But that's the pillar

here the window looks out to.  So he claims that

there's a blind spot there.

As we see, there's a much bigger blind spot

because of the angle of the driver to the bus.  And
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what we will have is we've had people -- I prefer not

to take it in this motion.  We've had people set up a

laser apparatus, and so we can show the jury -- we will

show the jury exactly how much the bus driver -- the

bus driver would see of a bicyclist at any particular

spot, moving it 2 feet away, 3 feet away, behind,

forward.  They're going to see exactly how big of a

blind spot there is on this bus.

Defense experts, let's just use their --

their -- they conceded it's about 4 feet.  It's a lot

bigger than that, but let's just use 4 feet for now.

Okay.  Next one, please.

This is Mary Witherell's deposition.  She was

the safety analyst in Reno for the bus company.  She

testified with regards to the blind spot on the J4500,

that's the bus we're talking about here, the closer you

get to a bicycle when you're overtaking it, the more of

a problem the blind spot becomes.  As you are

overtaking it, there will be a spot where you have to

adjust and look.  

So this is a -- this is a bus driver

testifying not only is there a blind spot, it's a blind

spot in the specific area that we're having a problem

here.  And, again, like I already said, for 400 feet,

Mr. Hubbard testified he did not see Dr. Khiabani.
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Next one.  

Okay.  She continues on to explain it more.

The closer you get, the more of a blind spot.  You have

to pay more attention.  It's a bigger problem.  So when

you're 400 feet, 350, 250, it's hard to determine how

close you are to the bicycle.  I mean, they're driving

a big bus.  It's right next to a bicycle, the driver

can't tell if he's a foot away, 2 feet away, 3 feet

away, or he has difficulty doing so.  But especially

where you have a blind spot there.

Next one.  

All right.  They say, Judge, Judge, you can't

render punitive damages against us because we didn't

know that there were proximity sensors available.  We

didn't know that.  You know, all these passenger cars

zip around, we didn't know that.  This is a blind spot

detector, one of the leading ones made by a company

called Eaton, E-a-t-o-n.  It's called the VORAD.  

You know, as counsel indicated already that

they make a lot of different kinds of proximity

sensors.  They make front proximity sensors, side

proximity sensors, collision avoidance sensors.  What

we're talking about is what we're calling VOR -- what

VORAD -- Eaton calls the VORAD blind spot.  And take a

look at the date of this.
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Back -- back up, Shane.

The date is July 2005.  July 2005 Eaton is

out there selling this stand-alone proximity sensor.

This is two or three years before the bus in this case

is made.  And this is the Eaton product literature.

They're putting it on a bus.  Gee.  And so they say

this is what we want you to do.  It gives you an

audible visual alert, and it -- it warns the driver if

there's obstacles in the blind spot.  And the blind

spot we're concerned with is the right-side blind spot.

This is product literature that was out there in 2005,

Your Honor.  And counsel says they didn't know about

VORAD.

This is -- this is from the installation

guide.  This is where you put the VORAD.  You see where

Sensor 2 is?  It's right here above the rear tire of

the bus.  Right where, in this particular case, it

would have done the most good because the bicyclist was

riding on the right side of the bus.  So this is why

VORAD recommended to them -- Eaton, excuse me.

Next one.  

This is just a picture of the bus, kind of

gives you an idea how this thing works.  It shoots

radar out and if it -- if anything, the radar detects

any type of metal, like a bicycle, or in this case
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Dr. Khiabani was wearing a lycra shirt which would have

also triggered the sensor.  But in any event, it -- it

bounces back and then it sounds the alert.  

Next one, please.

This is an advertisement that Eaton put out

in September 2005 where they're advertising their

product to be cost-effective radar-based object

detection system for buses.  They're out there trying

to sell the product.  They're advertising.  Counsel

says they didn't know about the blind spot detection.

Really?

Next one.  

This is a publication from Bus & Motorcoach

News.  This is the No. 1 publication of the bus

industry.  MCI subscribes to this, Your Honor.  They

don't just get one edition of it.  I believe they get

20, 25.  But in any event, this is the bible for the

motor coach industry.  October 15, 2007.

Why is this important?  This is at the time

frame the bus in this case was made.  This is a

competitor bus.  This is a competitor bus made by a

company called BCI.  It's an Australian company.  I

can't remember off the top of my head what BCI stands

for.  It's a Falcon 45.  45 means it's 45-foot long.

And this is what they say.
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"The company also plans to zero in more on

safety and will offer as standard equipment the Eaton

VORAD anticollision radar warning system.  It helps"

keep -- "helps drivers keep a safe distance from

bicyclists.  It warns them of things on the side of

it." 

So this company at the exact same time this

bus was made put the Eaton system in as a standard

feature.  Now, they say, Oh, gosh, Judge, we didn't

know about the Eaton.  This was debuted at the annual

industry trade show that they had dozens of people at.

So you're telling me that they're really going to try

to convince the jury that they're at a trade show with

a brand-new bus, and they didn't -- they didn't check

it out?  We don't even need that, Your Honor.  We're

sure there's more testimony on that.

Next.  This is yet another type of blind

spot.  You know, we've talked about Eaton.  There was a

paper done by Fang who -- I can't remember -- he was a

Ford engineer we cited in the opposition.  But he says

that there's five different kinds of blind spots that

could be used.  He took Eaton and -- and tested it, and

he tested the other four.  And he was trying to

evaluate which was the best.  He published that in the

SAE article, too, back in 2005.
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But in any event, this in the Bus &

Motorcoach magazine is different.  This is the Voyager.

And when it comes to buses, the term "blind spot" seems

to be a bit of an understatement.  I think Dr. Khiabani

would agree with that.  But in any event, this is

another side system that was offered prior to the time

this bus was made that they could have used for the bus

had they wanted to.

Next.

This is the Mercedes bus.  Daimler is

technically the manufacturer.  I call it the Mercedes

bus.  It's really Daimler makes Mercedes.  The Mercedes

bus, so this is a big double-decker.  And they have two

kinds of proximity sensors.  They have the side guard

and the front collision automatic braking.

Yeah.  That's it right there.

See, they employed the radar -- same kind of

thing as the -- the radars, the VORAD system.  So it's

just another bus company using this.

When you add them all up, it will be Volvo,

BCI, Mercedes, and now, guess who's -- guess who's

putting blind -- blind spot detectors in now, Your

Honor?  Hard to imagine.

Next, please.

It is New Flyer.  This is the New Flyer bus.
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And, again, this is MCI's parent.  So the parent can

use blind spot detectors because safety is a higher

priority for the parent, but apparently not to MCI.

Next, please.

So, again, I showed you this already.  The

parent recognizes that you're going to be right next to

bicyclists.  So it makes a ton of sense to the parent.

You know, to defense counsel, it doesn't make any

sense.  Makes a ton of sense to the parent to use a

blind spot detector to reduce these type of accidents.

Now, New Flyer kind of woke up on this a little late.

They should have been doing it ten years earlier, but

at least the parent is doing something.

Now, counsel says, Judge, you cannot award

punitive damages against us because we just didn't know

about that.  We're the biggest bus manufacturer in the

world, and we just didn't know about blind spot

detectors.  This is the testimony of the PMK who was

produced on the subject of blind spot detectors.  This

is binding them.  They can't run away from this.

"Do you know there's an aftermarket kit 

for proximity sensors which would serve as some 

sort of warning for side detections?   

"I'm sure there is."   

He knew about it.  Of course they knew about
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it, you know.  They're the biggest bus company in North

America.

Next one, please.  Again, this is

Mr. Hubbard.  We're asking him -- Mr. Hubbard would be

the bus driver:  

"If we had had a proximity sensor in there 

and you'd seen a red light in your mirror" --  

that's the way my Mercedes and you have a Mercedes, 

too, right, Ryan?   

But anyway, that's the way the Mercedes one

works.  It's kind of a flashing red light in the

mirror.  But he says if he had been alerted by a blind

spot detector, he would have taken evasive action to

move from the bike.  

Next one.  

And if he'd have given some sort of warning

at the 50-foot mark or the 100-foot mark, he would have

taken -- remember you saw the video where he started

taking evasive action here?  He would have taken

evasive action here.  And why is that important?

Because the testimony is going to be that the right or

the rear tire barely caught Dr. Khiabani's leg.  If he

had moved over 6 inches, all the experts are going to

agree this accident wouldn't have happened.  So if he

had taken evasive action earlier because warned by a
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blind spot, we wouldn't have had an accident.

Next one, please.

All right.  Let's talk about protective

barriers, another thing they claim they don't know

anything about.  Protective barriers, if Your Honor has

ever seen a movie, a locomotive in the 1880s or 1860s,

right in the front, they have that metal device that's

called the cow catcher.

THE COURT:  I've seen it.

MR. KEMP:  That's a protective barrier.  All

right?  Basically that's what we have now.  We have a

cow catcher for buses.  So let's -- let's take a look

at a couple of them.

Next one, Shane.  This is the PMK again,

Mr. Hoogestraat.  You know (inaudible).  He recognizes

the scenario that -- that, you know, a bus can run over

bicyclists.

Next.  

Knew about it after 2000.

Next.  

So he knows of the harm that we need to

protect against.  So I'm talking about three types of

protective barriers now.  They're trying to -- to pin

the case down to the S-1 Gard.  That's not our case.

Our case is protective barriers of which the S-1 Gard
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is one potential example.

Let's start off with spats because spats is

easy to understand.  This is the testimony of

Mr. Hoogestraat.

"Do you know what spats are?"   

Do we have the spat picture here, Shane?

This is a bus that's actually used here in

Clark County.  It's a CAT bus, Your Honor.  You see how

they have a protective barrier that's designed to

protect people from being exposed to the tire?  That

thing is -- that's bolted on the bus.  That's called a

spat.  So that's one type of protective barrier.  

Now, so we asked Mr. Hoogestraat:

"Well, you know, have you ever heard of 

protective barriers?"   

He goes:  

"Yes, I have heard of spats.   

"That would have precluded units from 

coming into contact with the tires."   

He agrees.  Then he says, in this bus, if you

look at this bus, there is no protective barrier here

between the tires and the outside.  None whatsoever.

They didn't put a spat on.  As we'll see, they could

have got S-1 Gards for free, and they didn't want to do

that.  
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But in any event, this is where he's

admitting to knowing about protective barriers and also

admitted to knowing that the tires were exposed.  So

they knew about the precise risk in this case.  This is

PMK testimony, Your Honor.  It's binding on the

company.  Again, this is the -- the spat that's used on

the CAT bus.

Next, please.  Next, please.

Okay.  Now we're getting into another type of

protective barrier, the one we probably spent more time

on in the case.  And I'll show you why we spent more

time on it.  This is an actual S-1 Gard, Your Honor.

It's really not that heavy.  You know, I find it useful

for a number of things.  But in any event, what they do

is the rear tire of the bus is -- is here.  So they

just mount it on the bus like this.  And the idea is

that when someone's here, acting like a cow catcher, it

moves it out.  So there's a picture of it right there.

Now, this is product literature.  Remember,

counsel conceded that --

THE COURT:  Where is the picture?

MR. KEMP:  Right there.  That's a photograph

of the S-1 Gard.

THE COURT:  Okay.  Thank you.

MR. KEMP:  It's actually the same one I got
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here.

This is their product literature.  This is

kind of dated.  They say it was installed on 30,000

buses.  It's been installed on 50,000 buses as we

speak.  50,000 buses since 1993.

Next, please.

Okay.  This is how it works.  This is a video

that the S-1 Gard company produced to show exactly how

it works.

Go ahead, Shane.  Okay.  Stop.

That's where Dr. Khiabani was run over.  He

was run over by the rear -- this bus only has one rear

tire.  This one has two.  He was run over by the front

rear tire.  So if the S-1 Gard here pushes him out of

the way, it wouldn't have happened and this case

doesn't happen.

Next one, please.

I think this is just doing it a little slower

so Your Honor can clearly see how the S-1 Gard's

working.

Okay.  Next one.

This is a bicycle that's hit by a bus and

falling under the wheel.  Okay?  That's what -- that's

what it simulates.  The exact same thing we have here.

Next one.  
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This is a little slower just so you can see

clearly how the -- the -- the S-1 Gard feature's

working.  Pretty simple.  You know, cow catchers were

simple too.  The railroads used them.

The next one.  

All right.  This is their brochure where they

talk about an accident that happened in Los Angeles in

April of 2003.  And this is five years before the bus

in this case was made.  You see this guy.  He went

under the rear tires of a bicycle -- on a bicycle just

like Dr. Khiabani did and he survived.  Not only did he

survive, we took his deposition last month.  We went

down to L.A., found this guy, took his deposition.  And

we said, Well, Mr. Parada what happened with you?  Were

you saved by the S-1 Gard?  And showed him the product

literature and this picture.  He describes how he was

saved by the S-1 Gard.  A testimonial.  

Next one, please.

These are the bus companies, manufacturers

that use S-1 Gards.  New Flyer, again, that's the

parent of MCI, they use S-1 Gards.  Daimler buses,

that's Mercedes, they use S-1 Gards.  Volvo buses they

use S-1 Gards.  There's only one company that doesn't

use S-1 Gards, MCI.  They've given no reason

whatsoever.  Cost is not an objective.  And this says
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"as well as other major theme parks and international

shuttles."  They're used down in Disney World.  All the

buses down in Disney World have S-1 Gards.  The Santa

Monica big bus that you see running up and down Santa

Monica Boulevard, that has an S-1 Gard.  Okay?

Everybody has an S-1 Gard except MCI.  And counsel

wants to tell you that it's because they didn't know

about it.  50,000 buses worldwide and they don't know

about it?  

Next one.

This is a letter written in 1998 by a New

Flyer engineer named Brad Ellis where he is talking

about S-1 Gards.  You remember this is back when S-1

Gards --

THE COURT:  It looks like it says 2009.

MR. KEMP:  2008.

THE COURT:  Excuse me, 2008?

MR. KEMP:  Did I say -- yeah.

THE COURT:  1998.

MR. KEMP:  Okay.

THE COURT:  2008.

MR. KEMP:  He takes the position, and this

is -- this is at the time period the manufacturer of

the bus in this case.  He takes the position on behalf

of New Flyer engineering that the installation of the
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S-1 Gard does not compromise the integrity or the

chassis of the coach.  In other words, this thing

works.  And he uses the term "coach."  You know, they

try to say, oh, we're a coach.  We're not a bus.  He

uses the term "coach" twice in this one.

Next one.  

This is his testimony -- this is New Flyer's

engineer.  It's his testimony, and the bottom I think

is the key part.

"QUESTION:  And would that be a good

safety feature for buses in general?

"ANSWER:  Again, it is my personal

opinion.  I would say yes."

This is an engineer from the parent company

that uses the S-1 Gard saying that all buses should

have them.  You know, I don't need an expert in this

case, Your Honor.  I have their people.

Next one.  

This is Mr. Barron's deposition.  Mr. Barron

is the inventer of the S-1 Gard.  Actually, he's kind

of an interesting person.  He lives in Quincy Jones's

former house in L.A.  Mr. Pepperman got to go meet him

and enjoyed the experience.  

But in any event, this is what he says:  

"Do you believe that you have offered that 
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you met with representatives or subsidiaries of 

Motor Coach Industries and offered to sell the 

S-1 Gard to the manufacturer?   

"Not sell.  At that time, (inaudible) I 

was willing to do is safety is hard to sell 

(inaudible) safety is hard to sell.  People 

don't want to pay for safety."   

So -- so the inventer of the S-1 Gard, the

president of the company says, I wanted to let them --

give them parts at no cost to get them on the bus.

They didn't have to pay for these S-1 Gards.  He was

going to give MCI S-1 Gards at no cost to put them on

the bus because he wanted to build an industry standard

that would promote safety.

This testimony is hard to believe, Your

Honor, that at no cost, at no cost, they refused.  

Next one, please.

They didn't even want to evaluate it.  They

were going to give it to them for free, and they didn't

even want to evaluate it.  This was back in the late

'90s, eight years before the bus in this case was made.

I can't imagine a greater case of conscious disregard.

And I've had, you know, some punitive damages

successes.  I cannot imagine a greater case of

conscious disregard than them being offered the safer
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alternative product for free.  For free.  And they

won't even test it.  They won't even test it.  And

that's the testimony, Your Honor.  

So in any event, these the three design

defects in the case.  And they say, ah, there's no

evidence that we knew about any of them.  On the

aerodynamics, I showed you the evidence.  Not only did

they know about it, but they tested it and came up with

their own alternative product specifically to stop the

air blast.

And the right-side proximity sensor, you saw

the ad from Eaton in 2005.  You saw Mr. Hoogestraat's

testimony that they knew about proximity sensors.  They

knew about these things, Your Honor.  They just didn't

want to use them.  And the rear protective barrier,

they knew about spats.  They knew the tires were wide

open.  They were offered the S-1 Gards for free.  They

didn't do anything, Your Honor.  And that's conscious

disregard.  That's why this is a punitive case.

And for -- for those reasons, we think the

punitive damages claim is well pled and should be

presented to the jury.

THE COURT:  Thank you.

We're going to take a five- to ten-minute

comfort break.  Okay?
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THE MARSHAL:  All rise.  Court is in recess.

Ten minutes.

(Whereupon a short recess was taken.)

MR. RUSSELL:  Thank you, Your Honor.  Your

Honor, I'll try to be brief.  

The vast majority of Mr. Kemp's argument was,

of course, theory.  It was, of course, argument.  We

are here about evidence.  He says we wanted to see his

best stuff.  We knew his best stuff.  We knew his

theories.  We knew the inadmissible and misleading

evidence he was going to try to use.  We've talked

about some of those things.  But this is why I didn't

want to conflate issues of punitive damages with a

compensatory claim because that's just what happened.

A lot -- you heard a lot of argument about

what might be sufficient to get past a basic

compensatory claim.  Might be.  Certainly not a

punitive damages claim.  Most of what you just heard

had nothing to do with MCI's knowledge of certain

risks.  And that's the important question before the

Court right now.

I do want to point out some things that were

just -- they were -- they were misconstrued or

inaccurate or misleading.  And I don't want to get

overly engaged too intricately in some factual issues
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that have nothing to do with MCI's knowledge.  But I

think it's important for the Court to understand this.

For example, Mr. Kemp showed you his

demonstrative and said, well, when Mr. Hubbard turned

the corner, the bike was ahead of him and he didn't see

him again for 400 feet until he got right next to him.

You remember he said that.  He showed the bus coming up

and said, Until he got right next to him, he didn't see

him for 400 feet.  I think the Court can appreciate how

there can't be a blind spot issue for a football field.

And I asked their expert that.  Their expert,

Mr. Flanagan, I asked him -- when I'm talking about

him, it's Mr. Hubbard.  

"Do you recall his testimony that he could 

not recall seeing the cyclist for -- well, what 

do you recall what he said?"   

The answer:  

"This is the driver, yes."   

Answer from Mr. Flanagan:  

"He saw him when he turned the corner, 

basically didn't see him for 400 feet 

thereafter, and then the collision occurred.  

And at that point in time, somewhere in there, 

he saw -- I think he saw him through the door."  

So just like Mr. Kemp just explained to you,
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for 400 feet as he's approaching Dr. Khiabani,

Mr. Hubbard doesn't see him.

Well, so then I asked Mr. Flanagan:  

"We're talking about a football field 

really.   

"Roughly a football field."   

300 feet would be a standard American

football field.  He's talking about 400 feet.  Okay.

Now, I ask him:  

"As we sit here today, are there any 

visibility issues in this coach which would 

preclude a driver from seeing a cyclist a 

football field away? 

"ANSWER:  At that distance, no.  But at

the end zone, there's some problem."

I said:  

"I understand.  I'm talking about the 

300 feet."   

He said:  

"300 feet, no.  If he was attentive, he 

would have seen him."   

So this whole notion about, well, we think

it's a blind spot because he couldn't see him for

400 feet, their expert completely destroys that theory.

And common sense destroys that theory.  You can't drive
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behind something for over a football field and not see

it because of some blind spot on your right side.  It

doesn't make any sense.  It goes back to what Mr. --

Mr. -- Mr. Henriod was talking about earlier that maybe

we can't trust the driver's testimony, but so be it.

The point being is that that plainly can't be evidence

of causation of a blind spot when their own expert

says, no, there's no blind spot for 100 yards down

the -- down the road.

Then -- and, again, I mentioned to you

earlier, there's a big issue about where Dr. Khiabani

was in relation to the bus.  Now, Mr. Kemp said, well,

we -- we all know he's right here because of this

shadow.  Well, this is what their expert said.  I asked

him:  

"I think we've covered this, but do you 

have an opinion as to where the bicyclist would 

need to be orientated vis-a-vis the bus in 

order for the cyclist to be in the right front 

blind spot?"   

He asked:  

"Where he would have to be?"   

I said:  

"Correct."   

He asked:  
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"Laterally or longitudinally?  You 

understand the difference?   

"Both."   

Mr. Flanagan said:  

"To be in the blind spot, I'd have to lay 

it out from the driver's eye point based on 

Joshua's work" -- Joshua Cohen is the 

illustrator in there they've used -- "and then 

move the bike up and down the sides of the pie, 

the rear tire towards the rear of the pie, the 

front tire."   

Then I asked him:  

"And you've not done those calculations; 

correct?   

"No I have not.   

"And that calculation, whatever it may be, 

would also be dependent on where or how the 

driver himself is orientated in the seat; 

correct?   

"Absolutely."   

Their own expert says, I don't know where he

was.  I would have to do those calculations.  I haven't

done it.  I can't tell you that he was in the blind

spot because I haven't done those calculations.  But

now, Mr. Kemp comes in here and argues that everybody
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knows where Dr. Khiabani was.  Well, their expert, the

one they're going to put up on the stand to tell you

about the blind spot, he doesn't know.  

We've seen his best stuff.  He mentioned the

wind tunnel stuff, and you've been provided this

exhibit, so I'll invite the Court to look closely at

it.  But I want to highlight one thing.  And this is

actually the -- the paragraph that Mr. Kemp read, "The

aerodynamic side force, rolling moment, and yawing

moment are important to handling because they provide a

disturbance that deflects a bus from its path in the"

side -- "in the presence of side winds or passing

vehicles."

That entire wind tunnel study dealt with a

side force on the bus and how it would affect the bus's

handling.  There is certainly no argument in this case

that Dr. Khiabani created some side force that

deflected Mr. Hubbard off his path when he was driving

down the road.  There is nothing in this wind study,

nothing about bicycles, nothing about air blasts,

nothing about trying to reduce air blasts.

The purpose of the study is right in the

introduction, and there's nothing in here about trying

to reduce side air disturbances on a cyclist or

pedestrian.  Nothing.  It is about fuel economy and
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aerodynamic performance of the bus.  That's what that

wind tunnel study was about.  To say that it had

anything to do with determining the side impact or side

force on a cyclist or pedestrian is just blatantly

false.

And you heard Mr. Kemp read from Mr. Couch's

testimony.  And about, well, was the attempt to reduce

air placement that the bystander would -- was the

attempt to reduce the air displacement that the

bystander or the bicycle would see.  And he answered,

you saw it, well, that would be the effect.  He very

clearly didn't say that was the reason.  He said that

be would the effect.

Then the next set of questions was:

"Okay.  Was that a safety concern?"   

Mr. Couch answered:

"I don't know."   

Mr. Kemp answered -- asked again:

"In other words, was there any sort of 

concern that if you had a higher amount of air 

displacement, it would potentially cause a 

bicyclist to wobble or pedestrians to, you 

know, be disrupted in some way?"   

Mr. Couch said:

"Not to my knowledge." 
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None of this aerodynamic testing, aerodynamic

discussion, articles about aerodynamics have to do with

the side forces that is the central theory to their

case.  And as I told you in the beginning, and it's

interesting that Mr. Kemp did not address this, there

has never been a witness, document, test, study showing

what the difference in air displacement would be

between some theoretical aerodynamic vehicle and the

coach at issue.  I don't know what the air displacement

on a Tesla truck is, not that it matters because this

isn't a Tesla truck.  I don't know what the air

displacement is on a Bugatti, 'cause -- but it doesn't

matter because this case doesn't have anything to do

with a Bugatti.  

What plaintiffs have tried to do in this

case, and they're trying to substitute these

theoretical things to show knowledge on MCI's part,

which they can't do, what they're trying to do is take

these general notions of, well, something that's more

aerodynamic will have less air displacement.  I don't

think anybody has disputed that.

The question is:  Did MCI have any reason to

know that the air displacement caused by its coach, the

J4500, not the Tesla, not the bullet train, not the

Bugatti, did MCI have any reason to know that the air
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displacement caused by its coach caused such a

dangerous condition that it could be subject to

punitive damages?  There has been no evidence of that

whatsoever.  All you've heard is evidence about

aerodynamic principles in general.  The law is clear

that generalized -- generalized knowledge is not a

basis for punitive damages.

Now, we sat through a great deal of

presentation that Mr. Kemp wanted you to consider that

a jury will never hear.  That video, the S-1 -- let's

take the S-1 Gard video.  As you saw, the bus in that

video was moving a few miles per hour.  It certainly

wasn't moving 25 miles per hour.  The video is

inadmissible.  But importantly, we actually sent a

subpoena to Mr. Barron.  We sent a subpoena to the S-1

Gard people, said, Please send us all your testing

data.  Please verify that this video on the Web is an

accurate depiction.  They said, We don't have any

record of that.  We don't know what that is.  We didn't

do that video.  We have that.  That's been disclosed.

There's been no foundation laid for that video

whatsoever.  The touted maker of the S-1 Gard doesn't

even -- can't even verify its accuracy.  We didn't do

the testing.  We don't know -- somebody else did it for

us.  That's not admissible evidence.  That video is
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never going to be shown to a jury.

The video of a truck on a highway passing a

bike at probably 70 miles an hour on the left-hand

side, how can a jury see that?  That is not -- that is

not indicative of anything that happened in this

accident.  Nothing.  Dr. Khiabani was on the right

side.  The bus was going 25 miles an hour on a -- on an

urban street, not a cyclist going on the left side of

the vehicle down a highway.  Inadmissible.

Under Mr. Kemp's theory, you could now, Your

Honor, you could now testify to the accuracy of his

theory because you've watched that video.  Erica

Bradley watched that video.  So that was enough to

provide a foundation for her to testify as to

Dr. Khiabani wobbling and why he wobbled.  That's his

theory.  You watch this video and then I ask you, Well,

could that have happened?  Her answer, It's possible.

It's possible would never get past the jury because

it's possible is not the standard of proof.  Even on a

compensatory claim it has to be probable.  And

Ms. Bradley never said that.  She just said, well,

yeah, that could have happened.  It's possible.

Inadmissible.

Dr. Kato's article, inadmissible.

Dr. Cooper's article, inadmissible.  Hearsay.  Hearsay.
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Well, they're learned treatises.  Who has established

that?  There's been no establishing these are learned

treatises.  They're trade journals.  Okay?  

And Dr. Kato's 1981 study, if you saw, had to

do with a -- Mr. Kemp even put it on the screen, a

stationary item.  A stationary bike.  Dr. Khiabani was

not stationary.  He was traveling somewhere between 10

and 15 miles per hour, maybe even up to 17 miles per

hour.  But it doesn't matter whether it's 10 or 15 or

17.  He wasn't stationary.  So Dr. Kato's research from

1981 on a stationary bike is irrelevant in addition to

being hearsay.  A jury can't see it.  A Court can't

consider it now on summary judgment.

The advertisements, the newsletters, again,

inadmissible or hearsay.  But at best, at best what

Mr. Kemp is saying is, well, there's all these trade

journals out there.  There's all these advertisements

out there.  How can you say you didn't know about it?

Basically, he wants to call our witnesses liars,

saying, How can you say you didn't know about it?  It

was out there.

Well, the law is very clear on that.

Constructive knowledge.  Should have known.  That's not

sufficient for a punitive damage award.  You can't say,

well, you should have been reading the trade journals.
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This advertisement was out there.  It was a trade

journal.  You should have seen it.  Should have, might

have, could have, that is not substantial evidence that

a jury can consider on a punitive damage claim to

establish clearly and convincingly that MCI knew of a

substantial risk of harm and failed to do anything

about it.  That evidence just cannot be used.  

Now, you heard the term "air blast" a lot.

You've seen it in a lot of the pleadings.  You've seen

it in a lot of the exhibits.  And Mr. Kemp keeps

saying, well, how did they not know about air blast?

Nobody knew about air -- the drivers didn't know about

an air blast.  The salesmen didn't know about an air

blast.

Mr. Kemp came up with a -- with a phrase

called "air blast."  It was a word he used.  He said,

Well, have you ever heard of an air blast?  And they

said, Well, no, I've never heard of an air blast.  Did

he ask them, Do you know that a vehicle moving through

space displaces air to the side?  Did he ask him that?

No.  He -- he wanted to use his catch phrase air blast.

But his catch phrase, again, isn't evidence.  And more

importantly, it's not evidence that MCI knew that some

air blast was a danger such that a bicyclist was going

to be pushed aside at 25 miles an hour and sucked back
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into the bus.  It had never happened before.  And we

don't know that it happened this time.

Even now, even now that alleged defect is

only a theory being held together by a witness sitting

behind the bus.  Okay.  Certainly there's no evidence

of knowledge by MCI that this was some pervasive

problem that they had to address and, therefore, you

can't award punitive damages, a jury can't consider

punitive damages, and the Court in its gatekeeper role,

can't let that question go to the jury because there is

no substantial evidence to support it.

Just because Mr. Kemp doesn't like the

testimony of witnesses, also is not evidence.  Well,

how do they -- how could they say they didn't know

about a proximity sensor?  I pulled this magazine out.

I pulled this trade show brochure out.  How could they

say they didn't know?  He may not like the testimony.

That doesn't -- that's not evidence.  The evidence is,

look, when we put this thing on the market, to our

knowledge, there were not any sensors that were going

to work with our coach.  They didn't say they were --

they didn't know of any sensors in the world.  They

didn't say that, no, we've never heard of a proximity

sensor.  They didn't say that there might not be a

theoretical one out there.
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They're saying we looked.  We didn't know of

any proximity sensors that would work.  So even if you

don't want to -- even if you want to think that maybe

they should have looked harder, the point is, is that's

not enough.  Should have known, might have done, that

is not specific knowledge.

He mentioned the 2018 article from New Flyer,

the 2018 article.  That's not going to be evidence of

what MCI knew in 2007 and 2008.  So what New Flyer may

have said in 2018 when talking with a Las Vegas --

Los Angeles transit company is not evidence of what MCI

knew back in 2007 and 2008.  

I found interesting, actually, that Mr. Kemp

brought up Mr. Parada.  And the reason I found it

interesting because I expected to see some of his

testimony in the briefing and I didn't.  And I knew why

I didn't because I was at his deposition.  And this is

why today's the first time you heard about Mr. Parada.

Okay.  You've seen the picture.  All right?  But then

they didn't cite his deposition testimony in the brief.

You know why?  Because this is what Mr. Parada

testified to.  Let me find the right page here.  If the

Court would like us to supplement with this deposition

transcript, I'm happy to do so.

Mr. Pepperman, Mr. Kemp's colleague, asked:  
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"After the bus contacted your left 

handlebar and you were thrown off your 

bicycle" -- and let me give you some context.   

This was a similar scenario where the cyclist

is on the right -- right side of the bus.  And

Mr. Prada's testimony was he goes through an

intersection, a Los Angeles transit bus comes up on his

left side, clips his handlebar.  We don't know what

part of the bus.  I don't recall if he said, but he

clips his handlebar and he falls off his bike.

Actually, he actually goes over the top of his

handlebars, falls forward.  Pepperman asks:  

"After the bus contacted your left 

handlebar and you were thrown off your bicycle, 

did you fall?  Did any part of your body fall 

underneath the bus? 

"ANSWER:  No.

"QUESTION:  Do you -- were -- were -- were

any part of your body in the pathway of the

rear wheel of the bus?

"No."   

Then he showed him the article or the

advertisement that Mr. Kemp showed you.  Under

Accident, it says, "Bicyclist caught under bus."

Mr. Parada said:  
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"No, no, not that I recall.  I never said 

that." 

Just to make sure I heard him right, then I

asked him at page 30 -- I apologize, Your Honor.  And

you said -- I asked him:  

"And you said when the bus clipped your 

handlebars, you went over the top of your 

handlebars; correct?   

"Yes, sir.   

"And I heard you say to Mr. Pepperman, to 

the best of your recollection, no part of your 

body was in the path of the rear wheels; 

correct  

"Yes, sir."   

According to Mr. Parada, he was never in the

path of the rear wheels of the bus which is exactly

where you would have to be for the S-1 Gard to make any

difference.

Now, I don't know how -- I can't explain his

story.  Okay.  He says he got pushed out of the way by

something.  He doesn't know what because he didn't see

it.  All right?  I don't know how the S-1 Gard was

installed on that MTA bus.  I don't know how Mr. Parada

fell.  But Mr. Parada is very clear that his body was

not in the rear pathway, the pathway of the rear wheels
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of that bus.  That's why you didn't see his deposition

testimony because he can't offer any admissible

testimony, because even if there had been an S-1 Gard,

it wouldn't matter according to Mr. Prada's own

testimony.  So that's inadmissible.

The point being, Your Honor, that all of

these theories and partial deposition transcripts and

sound bites from articles from 30 years ago don't

change the fact that there is no evidence to support

the theory that MCI had specific knowledge of a

potential risk in its product and failed to address it.

Statistics, general knowledge, theories, trade show

journals, all of these things make for fine argument.

They are not evidence and they are not evidence that a

jury could ever use to find clearly and convincingly

that MCI is guilty of conduct that would warrant

punitive damages.

Thank you, Your Honor.

THE COURT:  Okay.  Defendants' motion is

denied because plaintiffs have produced substantial

evidence that would support a punitive damages

instruction.  Pardon me?

All right.  Now, with respect to the -- the

next motion, I don't know if you prefer to take a

lunch, a quick lunch break perhaps?  Or -- or --
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MR. HENRIOD:  Your Honor, I don't mean to

belabor any points.  I mean, I think we could be done

with this one in probably 10, 15 minutes --

THE COURT:  Sure.  And there may be -- I have

to give them a lunch break.  That's fine.

MR. HENRIOD:  I'm sorry.

THE COURT:  It's not me.  No.  Yeah.  So --

so we can take the next motion or we can go to lunch

now.  I'm fine with taking the next motion.

MR. HENRIOD:  Excellent.  Let's go.

THE COURT:  All right.  So --

MR. HENRIOD:  The next one, I assume we're

talking about the Motion for Summary Judgment on

Product Defect?  There was one other before the Court

today.

THE COURT:  Yes.  I'm on -- let me just move

this stuff.  So the next motion I'm taking is

Defendants' Motion for Summary Judgment on All Claims

Alleging a Product Defect.  I have it here as No. 3 on

the calendar.  Okay.

Did you hear me?  

THE CLERK:  No, Your Honor.

THE COURT:  It's -- it's the third in line on

the calendar matter.  It's Motor Coach Industries,

Inc.'s Motion for Summary Judgment on All Claims
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Alleging a Product Defect.

THE CLERK:  Your name?

MR. HENRIOD:  Joel Henriod, Bar No. 8492.

MR. KEMP:  That's why I said earlier that we

should do this one first.

MR. HENRIOD:  We've heard over the last hour

the -- the essence of plaintiffs' claim is that this

coach could have been safer with some modifications.

That's not the test in Nevada for a product defect.

Where consumer expectation tests jurisdiction, the

supreme court just reiterated that in the Trejo case.  

And what does that require them to show?  It

requires them to show much more than risk analysis

tests would require, that there are modifications that

were feasible that could have made it safer.  While

those may be relevant, the ultimate test is the same.

The jury would have to find that this coach was more

dangerous, not just dangerous but more dangerous, than

the reasonable person with ordinary knowledge from what

is available in the community would ordinarily expect.

So it's not whether or not it exists and

whether or not something might make it safer.  It's

whether or not the reasonable person based on ordinary

knowledge in the community would have expected those

functions and been surprised that they weren't there.
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And it's not retrospective.  To be a product defect in

Nevada, it had to have existed when the product left

the manufacturer.  So what we're looking at is the

reasonable expectations of the ordinary person back in

2007.

Now, I don't want to be accused of waiving

anything, so as we say in our motion, Nevada has not

gone so far as to say that strict liability even

provides a remedy to bystanders.  But let's assume for

the sake of argument today that it does.  What it would

provide at most is a remedy to bystanders.  It does not

inform the consumer expectation test.

For instance, if it applies, it's similar to

a case where somebody buys a lawn mower and there isn't

a guard and so a rock goes flying, hits somebody

walking on the sidewalk.  The test, assuming it

provides liability, remedy, a remedy to bystanders at

all, it does not make everyone the consumer and does

not make everyone's expectations at issue.  It's the

user.  And with a passenger vehicle, the user is the

driver.  In some circumstances, it might be the

passengers, but that's not the kind of case we have

here.

So let's talk about what the evidence could

possibly show, even with all inferences drawn in their
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favor.  What could the ordinary consumer based on the

ordinary knowledge in the community have reasonably

expected with sensors?  Well, there's no testimony from

anybody that these drivers, that these passengers

expected that a 2007 vehicle would have had these

sensors.  I don't drive a Mercedes so -- and -- and I

will admit, I also don't drive junkers.  I drive a 2012

Volvo.  And it does not have these sensors in it.  My

wife's Acura only two years old does.  But it's not the

norm.  Certainly was not the norm back in 2007.  Nobody

said that it was the norm.  Today we look at some

statistics, but those are not 2007 statistics to say

how regular it is.  As a matter of fact, you'll notice

that plaintiff has gone all the way to Australia to

find an example of coaches that use these at all.

So I don't think that there is any evidence

or even reasonable inferences that can be drawn from

the evidence we had that the ordinary person based on

what was known in the community in 2007 would have

expected that this would have a sensor on it and been

surprised or disappointed that it wasn't there.

Air blasts, as Mr. Russell points out, this

term "air blast" is thrown about to elicit particular

answers from the witnesses.  But if what we're just

talking about air displacement in general or
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disturbance, I think the ordinary consumer, the

ordinary person with knowledge in the community would

not be surprised that a massive vehicle causes some

displacement around it.  It's a reason why when I'm on

the freeway, and I doubt I'm the only one, I hate being

right next to a truck because there's masses -- they're

massive and you can feel it.  So the issue is even

assuming that it's dangerous, assuming that the jury

can infer that it's a dangerous condition, what is the

evidence that it would come as a surprise that it's

more dangerous than anybody would ordinarily expect?

The S-1 Gard, well, there were 30,000 when

the chart was made.  There were 50,000 since I don't

know when, but we need to put ourself back to 2007.

And then, very few people knew about them, which is why

they were giving them away for free in some cases so

that they could get them on the market.  I've been

looking all around town for them.  I don't see them.

They're not in the state of Nevada.

Now, what that goes to is, is the ordinary

user honestly surprised that this does not have an S-1

Gard?  That's the test.  Is it more dangerous than the

reasonable person would expect given the ordinary

knowledge back in 2007?  And even at that, even if it

would be a modification that might make it safer in the
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city, I don't know that it does barreling down the

highway.  Nor is there any evidence that in addition to

the S-1 Gard, nor is there any evidence from any of the

witnesses that the reasonable ordinary person with

regular typical knowledge would expect any type of

device on a bus that would cushion and impact with a

bicycle.  Is there any evidence that the ordinary

person with typical or ordinary knowledge in the

community would have any expectation that a bicycle

could collide safely with a bus?  I don't think we have

any evidence of that.

The big point.  You have to show more than

that some of these devices might be a good idea, that

they're available, that they might make it safer.  The

issue is, is there an unexpected danger?  And really,

there is no evidence of that.

I have to address this warning claim issue.

We moved for summary judgment on all product defect

claims.  Period.  And a -- a product is defective

either in manufacture or design or warning.  Those are

three different ways that a product can be defective.

And it cannot be defective in warning if the danger is

not latent, if it is obvious.  And as we go -- as we

explained in our brief in some detail, there's nothing

latent about these inherently dangerous conditions.  So
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that -- that claim is subsumed in the defect.

Thank you.

MR. KEMP:  Your Honor, just briefly.  I think

in the punitive damage argument, defense counsel

admitted that we have sufficient evidence on the

compensatory claim.  They called our case pencil thin,

but they admitted that it was pencil thin.  I -- I

think he said on his rebuttal that maybe we have enough

evidence for a compensatory case, but not a punitive

case.  I think the decision on the punitive really

resolves this.  But in any event, let me just quickly

address the points that were just brought up.

On the bystander claim, their argument is

that you got to be a user of the product, you can't be

a bystander.  That's been rejected by virtually every

court that's considered the issue.  That's on page 28

and 29 of our brief.  And we start off with the

New York decision, which I think came out in '67.  And

then we follow up with the California, the Arizona.

You know, he -- he says that Nevada has not

specifically considered that issue.  And I will concede

that that has not been framed for a specific issue for

the Nevada Supreme Court.  But given -- given

Justice Stiglich's decision that just came out in Ford

or Trejo versus Ford Motor which was very -- you know,
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very expansive in her view of product liability, that

was a unanimous decision by the Nevada Supreme Court, I

can't imagine that the Nevada Supreme Court would be so

reactionary that it would adopt this bystander rule

that they're advocating.  But in any event, the

briefing's on 28 and 29 of our -- our opposition.

On consumer expectations, you know, they're

making kind of a different argument than they made in

the briefing.  In the briefing they argued that, well,

it's not really consumers, Judge.  You should look at

bus drivers, what their expectations are.  I think

they're running away from that because we cited Dorr,

Hubbard, Bartlett.  None of the bus drivers knew about

this air blast.  Some of the bus drivers, like

Mrs. Witherell, testified that she thinks a proximity

sensor would be a good idea.  You know, their own

engineers said that the S-1 Gard -- and refer to their

own engineer, I'm talking about Mr. Ellis, the New

Flyer engineer, said that the S-1 Gard should be put on

all buses.  So -- and -- and this was eight years

before the bus was made that he gave that testimony.

So for those reasons, Your Honor, I think

there's -- if we did have to have testimony from

professionals that were involved in the industry that

they expect these type of products to be used, we have
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it.  The consumer expectations really doesn't go to

that in a case like this.  You know, this is an

ordinary product.  It's an automobile product.  It's

a -- it's a bus.  It's a bigger version of an

automobile, but it's still a means of transportation

that runs down the public highway.  

Consumers are familiar with that.  This is

not a case -- you know, I was trying to think of the

most exotic case I had to -- to be an example where

consumer expectations would be a tough test to apply.

I had a case in front of Judge Pro one time where I

sued the federal government because our claim was that

an atomic bomb was defective because it -- it vented

the wrong way.  They -- they didn't put the shielding

in appropriately.  So I sued the federal government on

behalf of people.  The whole plateau collapsed and they

were injured.  

And in that case, I think, you know, you'd

have trouble with the consumer expectations test

because most people don't have experience with atomic

bombs much less in designing, you know, the barrier

that they vent out of for testing purposes.  So that is

an example -- you know, maybe somebody driving an F-15

jet fighter, it would be tough.  

But in this case, the consumer -- and we've
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cited the cases from Oregon and Alaska that says, the

consumer this is -- this is the type of thing that they

use on their vehicles, proximity sensors.  You know,

people are familiar with these.  Barrier protection,

that was the Robinson case from 20 years ago.  The

Nevada Supreme Court said that a consumer can -- can

understand -- a jury can understand a barrier

protection in the context of a box crushing machine.

So these are not exotic safety devices.  

You know, air blasts, they -- they keep

flipping back and forth, you know.  A couple of minutes

ago, they did not know there was an air blast risk.

Now everybody knows about air blasts, you know.  But

regardless, I think that's the kind of thing that

people can understand.  You know, Mrs. Bradley, she --

she certainly understood it when we showed her the

video, and she said it was substantially similar.  She

understood it.

But the consumer expectation test, if you

apply it to this case, you know, I think it -- there's

no element of surprise.  You know, their argument that,

oh, you have to show that the consumer would be

surprised, where is that at?  You know, that's not in

the consumer expectations test.  What they're really

doing is they're trying to argue that consumer
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expectations means commonly used products.  So it's

still -- until the product is commonly used, you can't

pass the consumer expectation test.  That is not the

law, Your Honor.  In fact, we shouldn't even encourage

that because what that means is that there will be no

incentive to make safe products which is the whole

purpose of strict liability in the first place.

So for -- for those reasons, I think -- and

especially, you know, the admissions in the first

argument that we do have a pencil thin -- in their

view, at least they admitted it.  I don't think it's

pencil thin -- thin.  I think it's overwhelming, but in

their view, they conceded we have a compensatory case.

And for those reasons, I think we should be allowed to

present it to the jury, Your Honor.

And -- and before I forget -- no, I'm -- I'm

done, Your Honor.

THE COURT:  You sure?

MR. KEMP:  Yeah, I'm sure.

THE COURT:  Okay.

MR. HENRIOD:  I'm a little disturbed by that

statement that we conceded they have a compensatory

case.  I think Mr. Russell was clear that for purposes

of punitive damages, the analysis was different and was

willing to assume for sake of argument that even if a
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consumer -- even if a compensatory claim could be made,

punitive certainly couldn't.  I believe he said even if

at least four times.  So I think that's clear.

Even if -- I'll go on to say here, even if

the ordinary user or consumer could be deemed to be

your every person on the street, well, I think with

this product, that only makes my point.  Everyone is

familiar with a bus.  Everyone is generally familiar

with its attributes.  And everyone is largely familiar

with how the modifications that are being suggested

here as improvements are not on the buses with which

they are familiar, that there is no expectation or

disappointment.  

I don't have a lot to add.  Looking at that

video where this truck hits the bicyclist, I get a pit

in my stomach, because you look at that and you don't

know exactly what's going to happen, but it's an

inherently dangerous situation.  And when you see that

collision, it's not any surprise.  When you see it, you

get that sick pit because you know that there is a very

good chance of something catastrophic happening given

the -- the proximity of those vehicles to each other.

And the disparity between the size of the truck and the

bicycle and the potential catastrophe of an impact.  

In Nevada, we don't look just at whether
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something or not could be better.  We look at whether

or not there is some type of malfunction or, in the

case of a design defect, something surprising about

this product that makes the ordinary person with the

knowledge to everybody in 2007 surprised that this

thing is unreasonably dangerous.  And I still even in

opposition to this motion don't hear any evidence to

support that.

That's it.

THE COURT:  That's all?  Well, I'm going to

defer my decision on -- on this motion until after

lunch.  We're going to take a -- a break.  So an hour

and 15 minutes.  So -- 

MR. POLSENBERG:  Your Honor, I think this

last motion is probably a short one.  

THE COURT:  Okay.

MR. POLSENBERG:  If you want to do that and

not take lunch, we don't have to come back.

MR. RUSSELL:  There's two more, I think.

THE COURT:  I think we have a couple more.

We do.

MR. RUSSELL:  We have the motion to dismiss,

the motion to add.

MR. POLSENBERG:  You're right.  You're right.

We might as well take a break then.  Right.  I know
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staff has got to go.

THE COURT:  So be back in an hour and 10

minutes, so 1:10, 1:15?

MR. KEMP:  That's fine, Your Honor.  

THE COURT:  Does that work?

MR. CHRISTIANSEN:  An hour and 10 would be

wonderful.  1:30, 1:40.

THE COURT:  1:30 -- 1:40.

THE MARSHAL:  All rise.

(Whereupon a lunch recess was taken.)

THE COURT:  Good afternoon.  I hope you had a

nice lunch.  Yes?  No?

MR. ROBERTS:  Yes.  

THE COURT:  Yes.

MR. ROBERTS:  Capriotti's.

MR. POLSENBERG:  He has a special lunch

preordered at Capriotti's.

THE COURT:  Oh, well, I could say that I --

it's a closed company, but I have stock in it.  I just

wanted to disclose that.

MR. POLSENBERG:  Well, the third week of

trial, we'll tell you what his special was.

THE COURT:  Okay.  All right.  Let's get back

to the moment here.  Okay.  With respect -- with

respect to the defendants' motion on all claims
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alleging product defect -- Motion for Summary Judgment

Alleging Claims -- All Claims -- excuse me, Motion for

Summary Judgment on All Claims Alleging a Product

Defect, let me get that right, this is the holding.

Okay.  The motion for summary judgment, as you're all

very aware, needs to -- you know, is required to be

reviewed in a light most favorable to plaintiffs.  So

from the Trejo case, as we've discussed earlier today,

the Nevada Supreme Court recently reaffirmed this test.

They cited -- is it Ginnis v. Mapes or Hotel or Ginnis,

I'm not sure.  Okay.  And they've -- again, the test is

plaintiff must prove product fail -- the product failed

to perform in the manner reasonably to be expected in

light of its nature and intended function, and that the

product was more dangerous than would be contemplated

by the ordinary user having the ordinary knowledge

available in the community.  

So in my view, it comes down to who the user

is.  Okay?  So the definition of user, we've seen that

it's the owner or the buyer, the drivers, the

consumers.  And in my mind, the consumers can

absolutely be the passengers.  I -- I think it's --

that -- that's how I view this.  I mean, it's -- I -- I

think that that is a reasonable interpretation of the

consumer expectations test.  That's what the bus does
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all the time.  It -- and so it fits into this category.

So the consumer, in my view, are the passengers.  

So because the user and the consumer are used

in this text, the consumers, including passengers, are

included as users.  I want to make sure I wrote that

out so I could get my thoughts out clearly.  

Looking at the various defects in this case,

it looks to me like each theory has a genuine issue of

material fact remaining, thus the motion is denied.

MR. POLSENBERG:  Your Honor, if I may.

THE COURT:  Yes, you may.

MR. POLSENBERG:  I -- I think that we said in

our motion that we were considering -- at least in

the -- all the briefing we had today, that we're

considering issues like crashworthiness to extend even

to passengers and to occupants.  But the plaintiffs'

decedent here wasn't a passenger in the bus.

THE COURT:  Yes.  I actually have a note on

that --

MR. POLSENBERG:  Uh-huh.

THE COURT:  -- so --

MR. POLSENBERG:  I figured you did.  And I

just want to make sure we are --

THE COURT:  So I didn't enunciate it, but I

will tell you, as I said, because the user and the
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consumer are used in this text, the consumers,

including passengers, are included -- passengers, in my

view, are included as consumers.  Okay?  

And I have here just a side note for myself

that even though Dr. Khiabani is not a consumer for the

purpose of -- of this test, I do not believe it changes

the standard.

MR. POLSENBERG:  Thank you, Your Honor.

THE COURT:  Thank you for asking that

question.  It's a very good question.  

All right.  So one moment.  My calendar.

Give me one moment.  Did I leave it?  If not, if you

could just get another one for me, please.  Sorry.  Do

I have a copy of that?  Yeah.  I left mine.  All right.

All right.  Thank you.  Oh, it's fine.  All right.  I

lost my map here, but -- all right.  

So next we have Defendants' Motion to Dismiss

the Wrongful Death Claim for Death of Katayoun -- it's

not spelled right -- Barin.

MR. POLSENBERG:  Great, Your Honor.  Dan

Polsenberg for MCI.  This is -- this is my Palsgraf

motion.

THE COURT:  Is it?

MR. POLSENBERG:  It is.  And you had said

that you'd read Palsgraf again and so did I.  And I was
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very impressed how close Mr. Kemp got to the facts.

And this is a 12(b) motion, 12(b)(5) in state court,

12(b)(6) in federal court where what we're doing is

testing the legal sufficiency of the allegations.

Yeah, I have to assume the allegations to be true.

Remember the last time I argued in front of you, I was

saying that this is a very interesting case.  We've got

some really interesting science in it.  And I -- I

think it is a far-fetched claim.  I -- I think it goes

a couple of steps too far, and that's why we're making

this now as a motion to dismiss 'cause we're only

testing the legal sufficiency of it, not the factual

sufficiency.  But that's why I think it's like

Palsgraf.  

Remember, Mr. Kemp said Palsgraf is -- tests

the limits.  It's a matter of policy.  And -- and in

Palsgraf, what happened was two passengers were getting

on a -- on a Long Island railroad train.  A conductor

in the car helped one in, tried to help the second one

in.  An employee on the platform tried to push him up

and the box which, while not a bomb, had fireworks in

it.  The fireworks went off and it knocked over a scale

and it injured Mrs. Palsgraf.  And the majority of the

Court said in Justice Cardozo's opinion, yeah, that

goes too far.  And what they actually said was, yeah,
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there might be a claim, there might be a tort committed

as to the passenger who was trying to get up onto the

car, but not Mrs. Palsgraf.  Mrs. Palsgraf, she's too

far away.  

Now, Justice Adams' dissenting -- Andrews,

sorry, dissenting said, well, no, look, it is direct

causation 'cause it's this step and then this step and

then this step and then this step, and then you get

there.  But no, as a matter of law, we cut things off

as a certain part -- at a certain point.  And I think

the claim for wrongful death of Dr. Barin is several

steps too far.  Here's why I think that.  

There are three different types of claims.

There are direct claims.  Now, they use the word

"victim" in their opposition.  I'll use the word

"victim."  There's the claims where you have a direct

victim, where the wrong is committed against that

person.  You have the bystander claims, and we set out

the three types of emotional distress claims including

bystander claims.  And then you have claims that are

wholly derivative.  Survival claims, wrongful death

claims, they're created by statute, almost next to each

other.  And, in fact, they don't exist in the common

law at all.  So we have to construe the statute to

determine whether they exist.  
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And they don't in this circumstance because

Chapter 41 and Chapter 40 are the two sets of statutes

that do an interesting thing.  They set out that the

elements of a cause are established outside the

statute, but that the recovery is inside the statute.

Let me give you the -- the example of the statute we're

looking at here, the wrongful death statute, 41.085.

Subsection 2 says that you can bring a wrongful death

claim when the death of any person is caused by the

wrongful act or neglect of another.  In other words,

you can only have a wrongful death action when the

death is caused by a wrongful act.  In other words,

it's a direct victim claim.  That's when you can have a

cause of action here.  And they don't meet that here.

What they do is they fall under the -- the

third area.  They're not claiming that -- that they're

a direct -- that Dr. Barin was a direct victim.

They're not even -- when we set out and say, look,

here's the bystander recovery.  If you're going to

recover as a -- as a bystander for negligent infliction

of emotional distress, you have to meet the test.  It

used to be the zone of danger.  It used to be the

impact rule.  Now, under State versus Eaton, you have

proximity.  They don't have any of those.  And so they

don't -- they're not a direct victim.  They're not a --
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a bystander.  They try to do it derivatively by saying,

oh, because she has a claim for wrongful death.  

And one of the elements she's allowed to

recover is grief and sorrow, that if her -- if she died

because of her grief and sorrow, then she has a

wrongful -- then her heirs have a wrongful death

action.  But that's just -- that's just going too far.  

I mean, the direct action is for the death of

her husband not for her -- I mean, it's the Palsgraf

situation, where it's step after step after step.  She

would have to be a direct victim in order to recover

this.  And grief and sorrow is not the same as

emotional distress, and they're not claiming a

bystander claim.  Their whole argument is based on the

eggshell plaintiff theory.  And that is, you have to

take your plaintiff as you find him.  You have to take

your victim as you find him.  But the victim here in

the direct cause of action is her husband and not her.

So legally, there isn't a claim for her wrongful death.

Thank you, Your Honor.

THE COURT:  Thank you.

MR. CHRISTIANSEN:  Good afternoon, Judge.  

THE COURT:  Good afternoon.

MR. CHRISTIANSEN:  Pete Christiansen for the

plaintiff.  I apologize a bit for the fashion in which

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002941

002941

00
29

41
002941



   125

this argument's framed, but I framed it from how the

defendant wrote their motion and their reply.  And if

you sort of go through that carefully, you -- you see

where they start is -- maybe.  But -- I don't know if

you remember, Judge, but some months ago, Mr. Roberts

came in here with a -- a statistical analysis by an

epidemiologist named Stephen Day.  And -- and this was

the Defendant MCI's effort to postpone our November

trial date.  Katy -- Dr. Barin was still alive, and

they had a statistician epidemiologist opining that she

wasn't as sick as she said she was, and that

statistically she was going to live another 1.7 years.  

That statistical analysis has sort of carried

itself with the defense through all the deposition of

her treating physicians, of Dr. Panigrahy, the Harvard,

maybe the most recognized world-renowned expert on

cancer that exists who's our expert in this case.  But

I wanted to back away from statistics and point out to

you that Katy Barin was a wife, a mom, a dentist who,

in spite of her cancer diagnosed January the 27th of

last year, continued practicing full time up unto the

time April the 18th that her husband tragically was

killed because of the defective bus that this defendant

put on the road.  

As I said in the reply brief, it's -- it's
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the footnote.  The defendants can contend that it's

factually the plaintiff can't put this case together.

Plaintiffs face a significant uphill battle to ever

establish causation, which the Court can appreciate

because of the factors that (microphone interference)

are too enumerable to point to a single cause.  So --

so that's the position they take in both their brief,

the motion to dismiss, which they filed in December,

and response to our amended complaint which was filed

November the 11th, as well as the very last thing they

tell you in their reply brief.  And it's not lost on me

that -- that clever Mr. Polsenberg had the time to look

through the opposition and maybe go read the

depositions of the treating physicians, some of which

had not come in.  Dr. Breitah's deposition had not --

we all hadn't received it.  

And -- and so today when the argument is

made, no mention of their primary thrust is said to you

at all, because their whole contention in the opening

brief and the reply brief is factually we don't have

doctors to support our theory.  And -- and I can't

emphasize how dead wrong that is.  Dipak Panigrahy is a

cancer doctor who works at Harvard.  They argue that

because he's not an oncologist, he's unqualified.

And -- and if you'll indulge for me a second, I'll walk
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you through his qualifications which are unmatched.

And -- and I would point out to the Court that the

defendants do not have an expert to say Dr. Panigrahy,

his opinions about stress aggravating cancer and

accelerating metastases are wrong.  They simply have an

oncologist, Dr. Stahl, that they hired to say, well,

Katy had this really tough B-Raf strain of colon

cancer; therefore, she was going to die anyway, which

I'll get to in a minute, flies directly in the face of

the guy they brought in front of you which held up and

waved at you in November to tell you that Katy was

going to live six more months, or 1.7 more years, so

you should kick the trial out so they shouldn't have to

go to trial in November.  So they went and removed it,

had the case sent back after one week -- Judge Boulware

one week to send the case back.  And when we went to

the argument, you know what he did, Your Honor -- it

was my motion -- to have it sent back?  He said, Which

one of you 20 lawyers intends to argue this removal is

proper?  And Mr. Roberts drew the short straw that day.

So he called him to the bench and -- or to the -- the

lecturn and -- and forced the defense to answer

questions and sent the case back the next day.  

So I simply am trying to create an accurate

picture background wise for you to understand this
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effort to say that there aren't doctors that predicted

she would live longer when three months ago they had a

doctor they were waving a report of in front of you to

get the trial continued is disingenuous at best.

Dr. Panigrahy, he is a track assistant

professor at Harvard Medical School.  He's got two of

the largest grants for the study of cancer that exist

from the federal government.  He's a young man that

went from high school into the University of Boston to

a combined undergrad in medical school.  The guy's like

a Doogie Howser.  He went from high school to medical

school, if you've ever heard of such a thing.

THE COURT:  Actually, they do do that in

South America and Europe.

MR. CHRISTIANSEN:  I -- I know you do, Your

Honor, in different countries.  I have a -- a daughter

that's in college in Scotland, so I know that.

THE COURT:  They do.

MR. CHRISTIANSEN:  So Dr. Panigrahy has

studied probably more than anybody else the effects of

stressors, including social stressors, the loss of

spouses, et cetera, on persons who have cancer.  And

his paper that -- his opinion that he wrote is 60-some

pages.  And I'll be honest, I've never seen anything

like it in my life.  248 peer-reviewed medical
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literature, all of which would qualify as learned

treatise -- treatises that he supports his opinions

with.  248.  And the defense couldn't find -- his

theories are so clear and so concise and so spot on

that the defense couldn't find a doctor to oppose him,

a cancer specialist to stand up and say, hey, yeah,

stress doesn't aggravate cancer.  

In 2003 he was selected to the Harvard

Medical School where he continues to be on faculty.

He's an assistant professor of pathology.  The articles

he's written -- if I could snap forward a bit, Your

Honor, stem from a doctor who is without a doubt the

preeminent cancer studying research doctor on the

planet, Dr. Folkman.  And this is a guy who -- who

wrote dozens of papers on the issue.  And Dr. Panigrahy

studied with him on -- he's -- he's -- 14 regional

presentations, accepted invitations to speak on a

national level 32 times, 16 international presentations

regarding his findings and research.  

And over the past decade, what he's done is

focus his research and teaching on stress-induced

cancer models and the role of stress in cancer.

That's -- that's what this guy does.  And I apologize

for belaboring the point, but his qualifications are so

great, Your Honor, that I sort of felt like we needed
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to go through it.  

He reviewed all of Katy's records.  He

reviewed -- he wasn't tainted by a single deposition of

a treating physician, depositions of anybody.  He gave

his deposition first.  He wrote his paper based on his

opinion based on her USC and her Comprehensive Cancer

Centers of Nevada, CCCN.  That's where she treated here

locally with two doctors, Dr. (inaudible) and

Dr. (inaudible).  

Maybe most telling, and -- and I didn't pull

it up, but Mr. Roberts asked Dr. Panigrahy at the

conclusion of his deposition after the doctor says,

hey, after her husband died, I would propose that she

had -- I would have theorized that she had about six

months to live.  But Mr. Roberts took umbrage with that

and said to him:  

"Do you mean to tell me she's going to die 

in the next 22 days?"   

And Dr. Panigrahy, he said:  

"Candidly, if you told me the day her -- 

after her husband died, I would have said six 

months.  so if that's the math, that's the 

math."   

Dipak Panigrahy was wrong.  She died nine

days later.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002947

002947

00
29

47
002947



   131

And -- and, here, Your Honor, just by way of

a simple, easy, silly illustration, this is the first

page of his -- doesn't even represent a tenth of the

references he's incorporated.  And if I just fly out of

the references, of the 20 on that page, he wrote 9 of

them.  Nine of the articles on this area of medicine.  

And -- and so in terms of what he was asked

to do, I try to just pull relevant portions out to form

opinions as to whether exposure to severe stress, such

as the death of a loved family member, can accelerate

tumor progression.  And it's a pretty simple thing that

he's asked to do.  Does it also accelerate or decrease

the way somebody's ability is to -- you know, to fight

the cancer.  

And in forming those opinions, he uses

background and training and years of research and the

mechanisms related to the stress-induced cancer.  I've

also reviewed numerous materials, 240 to be precise,

and he -- and I venture to guess if you ask

Mr. Roberts, he would concede that Dr. Panigrahy, he

knew footnotes.  I mean, the guy had footnotes from

articles written in 1970s committed to memory and would

cite them throughout the three- or four-hour

deposition.  

The summary of his opinions are -- are
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simple.  And at the time he writes this, Your Honor,

remember, this is written in October of this year.

Katy Barin is still alive.  So it's written from the

standpoint of the stress is likely to cause, the stress

is likely to do this, likely to do that.  She -- she

hadn't passed yet.  So he's sort of prognosticating

what -- what he believes, and ultimately he's right.

And he doesn't just do it to cancer in

general.  He does it to colon cancer.  So he has not

just articles about breast cancer or lymphoma or

whatever.  He's got articles and relies on dozens of

them about metastasized colon cancer, multi-organ colon

cancer, which is what -- including B-Raf, the strain

B-Raf, and it's a nasty strain of colon cancer,

including what Katy had.  So I'm not even -- he's not

even opining into the theoretical.  He's opining

specifically under Hallmark to assist the jury as to

what this lady had and how it was exacerbated by her

cancer -- by the stress caused by the death of her

19-year married spouse, father of her two children, and

the grief, sorrow, and anguish she had to go through,

frankly, in dealing with her boys and then having to

ultimately tell her boys that she herself was going to

pass, and that they'd be uprooted and move to Montreal

where they currently reside as American citizens with
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their uncle Babak Barin, who's a fed -- our version of

a federal judge in -- in the Quebec province.  

And what you see, Your Honor, from

Dr. Panigrahy's report is that from January 27th when

Katy's diagnosed -- Dr. Barin.  I apologize.  I -- I

knew her personally, so --

THE COURT:  Fine.

MR. CHRISTIANSEN:  -- I -- I refer to her as

her first name.  

-- when she was diagnosed with cancer, she's

immediately put on a very strict chemo regimen every

two weeks; right?  And there -- the goal is, and this

is by all accounts.  There's no dispute.  The goal is

to treat her for three months to reduce her tumors --

her tumor in her colon so it can be resected,

surgically removed.

And by the end -- I'm sorry, the beginning of

April, April the 2nd, her tumor's growth has been

suppressed 50 percent.  Her counts are all -- have all

improved.  They're making plans to send her to Dr. -- a

doctor named Dr. Lenz who is a German trained

colorectal oncologist at USC for her to undergo the

surgery.  

April the 18th, Kayvan Khiabani is hit by the

MCI bus, and that afternoon, Katy Barin learns of her
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husband's death.  

By May the 4th -- this is a timeline

unfortunately I know pretty well.  By the May 4th, her

next visit that I see in -- in her records back in

Comprehensive Cancer Centers of Nevada, she's weak.

She's needing antibiotics.  They're screening her for

depression.  And she goes downhill until she dies in

October the 22nd of this year.  

So the event that occurs in between is her

husband's death.  And -- and it's noted by both of her

treating physicians, Breitah and Nguyen, that that

change was obvious and drastic.  And it was a change in

her course and treatment, and it was a change in their

expected outcome, their as her treating physicians,

expected outcome of her.  

He goes through her -- he, Dr. Panigrahy,

goes through her cancer markers.  They use different

cancer markers to denote the cancer.  And as you see at

the very last sentence, she developed -- by June 5th,

she developed a progressive disease with lung

metastases and enlargement of hepatic metastases.  So

her husband's killed in April after her tumor has

decreased 50 percent, her markers are all getting

better after two and a half months of treatment.  By

June, she's got cancer in other organs in her body.
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And by October, she's dead.  Dr. Panigrahy has written

papers on the body responding to stress and what he

calls protumorigenic molecules.  He actually drew us a

little chart that sort of makes some sense.  If you

subject a body to repeated social defeat, the death of

a spouse, and you'll see in a minute he talks about the

bereavement, it creates the hepatic, pitutary, adrenal

glands, and it takes the immune -- they call it

dysregulation.  So it makes your body less able to

fight.  And all the potential effects are about as

common sense as you have an increase in inflammatory

mediators, an increase in tumor growth, an increase in

the migration invasion of tumor cells, all of the

things you can see just from looking at Katy Barin's

medical records.  She -- she -- all of this happened to

her after her husband died.  

It talks about the psychological stressors,

and I won't go through all of it.  It is a lengthy

report.  In the last decade Dipak Panigrahy spent

almost exclusively dealing with how stress stimulates

cancer at Harvard.  And I think -- I think it's 48.

Yeah, I skipped it.  He cites 48 peer-review articles

in this section of his paper to support his contention

that it exacerbates cancer generally, it exacerbates

colon cancer, it stimulated Katy's cancer, and it was

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002952

002952

00
29

52
002952



   136

the cause of Katy's death.  Unopposed.  They don't have

a counter -- an expert to say different.  

Stress and colon cancer and stress

stimulating algo -- angiogenesis, that's a typo.  It

should be an "i" not an "l", and inflammation in the

tumor microenvironment.  He cites 47 more articles.  So

it -- it stimulates essentially the blood growth to the

tumors because it suppressed her immune system.  And --

and this is all widely accepted medical fact that he

applies both generically and then specifically to

Dr. Katy Barin.  Obviously also interferes with her

immune system.  

He talks at great length about that area as

well, and the distress that goes along with the cancer

diagnosis.  He talks about multiple epidemiologic

studies that link stress to enhanced progression of

established malignant disease.  And I put this quote in

here because this is the National Comprehensive Cancer

Network.  It is an entity that Dr. Day, the

epidemiologist the defense hired to tell you in

November that Katy was going to live another 1.7 years,

that's to -- the entity to which he cited in his paper.  

The stress stimulates metastases, we -- he's

actually got pictures of different metastasized cancer

from biopsies taken from persons who weren't stressed
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undergoing stress, whether it was psychosocial, whether

it was operations versus -- or not.  And then he talks

about the bereavement, and -- and that similarly makes

all the sense in the world.  

So a type -- I now want to tie this in with

her treating physicians.  Dr. Nguyen, he began seeing

Katy January of 2017.  He is a University of California

Irvine trained oncologist.  He, as you'll see,

personally lived through a father dying of lung cancer,

has very specific opinions.  And he was asked:  

"Can you state to a reasonable degree of 

medical probability that due to her husband's 

death, she" -- being Katy -- "succumbed to her 

cancer earlier than she would have otherwise?   

"I think yes."   

That's his answer.  And this is given to

Mr. Russell in the deposition that was taken

December 18th.  And -- and he goes on to describe, as

you see, Your Honor, the next page on line 20:  

"My father was a nonsmoker who had lung 

cancer and he was Stage 4.  the Prognosis at 

that time was six months.  He lived for three 

and a half years.  Every second, the spouse, 

not me, the spouse is the one that pushed him 

hard, hardcore.  He lives through this.  They 
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help you through it.  I believe this.  Now, 

this is not scientific on any paper or 

anything.  It's something I have seen, 

something I believe.  I could be wrong, but I 

don't think so.  I think that every case is 

very different, but I think that the person you 

love, if it's a good relationship, if you have 

a crappy relationship, I don't think it's the 

same thing."   

And he goes on to say:  

"So when your spouse or your loved one, it 

doesn't have to be your spouse, it can be 

somebody that just takes care of you, that 

person is now gone tragically and overall 

you're fighting alone now, I think it's hard."   

I ask him:  

"I'm asking you a very" --  

I'm sorry.  This is Mr. Russell:  

"I'm asking you a very specific question.  

To a reasonable degree of medical probability 

that her husband's death accelerated or altered 

the progression of Katy Barin's cancer. 

"ANSWER:  Yes."  

That's a treating physician to the standard

we need him to testify opining that Kayvan Khiabani's
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death sped and/or caused Katy Barin's death.  And it's

not just Dr. Nguyen.  

Dr. Panigrahy, he has three sections about

stress and health, bereavement to the immune function,

bereavement in colon cancer, cites 27 peer-review

articles, and concluded that the conclusion from both

the treating experts and the physicians is that's what

it -- is caused.  

I question Dr. Panigrahy:  

"Just a few follow-up questions for you.  

Have any of the questions posed to you by 

Mr. Roberts changed your opinions contained in 

October 3rd report? 

"No.   

"Is it your opinion to a reasonable degree 

of medical probability and certainty that the 

day before Katy Barin died, Katy Barin's cancer 

was survivable?   

"ANSWER:  Yes, correct.

"QUESTION:  Is that opinion taking

everything particular to Katy and the things

that you told Mr. Roberts about over the last

three hours into account?

"ANSWER:  Correct.

"Is it your opinion the day after 
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Dr. Khiabani was hit and killed by the Motor 

Coach Industry bus that Katy's prognosis had 

changed? 

"ANSWER:  Correct.  

"And is that" an opinion -- "is that 

opinion to a reasonable degree of medical 

probability and certainty?"   

There's an objection posed.

"ANSWER:  Yes."  

And the -- 

"QUESTION:  Did the change, in your

opinion, just sort of in laymen's terms mean

that Katy's cancer had become terminal?

"ANSWER:"  Yes -- I'm sorry.  "Correct."   

"And terminal because of the loss of her 

husband? 

"ANSWER:  Correct.

"QUESTION:  And if taking all the factors

that you talked" about -- "talked to us today

and looking at the medical records that you

have up through June or July of this year of

Katy Barin, would you predict that she survives

another six months?  

"Objection.  Form."   

He asks:  

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002957

002957

00
29

57
002957



   141

"After the accident?   

I say:  

"After."   

He says:  

"Correct.  She wouldn't survive. 

"QUESTION:  Is that an opinion to a

reasonable degree of medical probability?

"ANSWER:  Correct."  

Dipak Panigrahy's deposition was taken

10/18 of 2017.  Katy Barin died four days later.  

Dr. Breitah is an oncologist that specializes

in palliative care, and his --

MR. POLSENBERG:  Excuse me, Your Honor.  I

hate to interrupt counsel, but this is not what my

motion is about.

MR. CHRISTIANSEN:  It's exactly what the

written motion is about.

MR. POLSENBERG:  It is not what the written

motion is about.  The written motion is a 12(b)(5)

motion, and the only footnote in the motion says that

"myriad factual and scientific flaws in this claim will

be addressed in defendants' motion to exclude the

opinions" and -- of the doctor that you just finished

doing the deposition of.  And then the footnote

continues, "The motion is focused solely on the legal
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viability of this new cause of action plaintiffs wish

to pursue."  I even said I have to assume the truth of

their allegation.  So this is all stuff for next week.

MR. CHRISTIANSEN:  I'll move on, Your Honor.

I'm getting to the law.  I oppose the response, the

response to the written motion which accuses me of not

having --

MR. POLSENBERG:  It doesn't, Judge.  You can

read this.

MR. CHRISTIANSEN:  Dr. Breitah takes over

Katy Barin's treatment in June, Your Honor.  And even

when he takes it over, he calls his initial output as a

curative one where he's looking to cure her.  So even

in June -- by this time, she's got lesions on her

lungs.  So they still believe she -- she's going --

trying to get better.  And he's asked -- his -- his

deposition was only taken January the 5th, wasn't

available when we did our opposition, and there was a

footnote saying we would supplement, and I hope the

Court will take this as a supplement.  

But he talks about a British study.  The

question:  

"Is the British study you're taking about 

that anecdotally people who have psychological 

stressors have worse outcomes?"   
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And his answer to that question by

Mr. Russell was:  

"I'm not sure why we take out the word 

anecdotally because a study, by definition, is 

not" an anec -- "about anecdotes.  It's about" 

system -- "systematic review of multiple 

studies.  That's why I want to be careful.  The 

word "anecdotally" means it's one case here or 

there.  In our world, that's how I understand 

it.  The study showed, because this is a study 

of multiple studies, this is a meta analysis 

and it showed that there is a correlation of 

both psychological stressors and worsening of 

the outcome of different cancers in patients."   

He goes on to say that study is what he

believes happened to Katy Barin.  And he believes it to

a reasonable degree of medical probability.  Not one,

not two, but now three doctors, two of which are

treating physicians, not retained experts, that echo

that same theory.  And I won't quote just for the sake

of time.  

But as you can see, multiple other sponsor,

Dr. Nguyen, Dr. Breitah, and Dr. Panigrahy, all

articulate to the exact standard we need to get in

front of the jury that the grief and sorrow which is
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cognizable under NRS 41.085 for Katy for what she was

going through for the loss of her husband, exacerbated,

accelerated, and ultimately caused her -- her demise.

Again, I go back to the reply brief.  And so

I wanted to give the Court just by way of background,

the three doctors.  You got Harvard, University of

Irvine, and Yale.  And -- and we also have their

doctor, whose deposition I'm going to take next week.

Dr. Day who Mr. Roberts, you know, waved his report in

front of you back in November of this year in an effort

to move the trial opining statistically that Katy was

going to live -- (microphone interference) alive eight

months post diagnosis.  This is a colon cancer

long-term survival.  This is what Katy's got.  This is

written in August.  So this is eight months after Katy

had the cancer.  So he is opining of those who are

alive eight post months post diagnosis, remaining life

expectancy was approximately 2.3 years.  So their own

epidemiologist echos our experts.  And that last

footnote, he says that's even being a little harsh.  

The -- the legal argument for -- is that the

damages listed in the wrongful death statute are

exclusive.  And because Katy died because of the grief

and sorrow which is a -- listed in the wrongful death

statute, we can't, on behalf of her two orphan sons,
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pursue claims for her death.  And -- and when

Mr. Polsenberg read to you the statute, the death of

any person that's caused by the wrongful act of

another, he's told you that only means direct, that it

only means direct like Dr. Khiabani.  But did he point

out to you where the word direct was in the statute,

Your Honor?

THE COURT:  I have it right here.

MR. CHRISTIANSEN:  It's not in the statute.  

To be clear, what we're seeking is exactly

what is in the statute.  Katy's grief, sorrow, loss of

probable support, companionship, society, and comfort,

all expressly listed in NRS 41.085.  And it cannot be

Keon and Aria Khiabani's fault, the 16- and 14-year-old

boys, that their mom was so sick that the death of her

husband killed their dad [sic] and that they can't now

pursue a claim for that.  It can't really fall on those

boys' shoulders.  

The -- the -- the notion that we're trying to

create a new claim is just fantasy.  There -- there is

no case that they have pointed to saying that this is

disallowed.  They've not shown you a single published

opinion where a spouse has died and a surviving spouse

has suffered damage as a result of that, that a Court

had limited the surviving spouse's ability to pursue
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the damages they've suffered, because it doesn't exist.  

And as the Court knows, you take your

plaintiff as you find them.  Katy Barin was sick.  But

she was sick, continuing to work full time, continuing

to be a mother and a wife, and the prognosis for her

was good according to the physicians and -- and

according to the defense expert.  

We -- we cited for you the -- this Pierce

case.  It's a Ninth Circuit case where the Ninth

Circuit in a federal claims act says that emotional

damage that ultimately manifests itself into physical

harm is recoverable.  It's exactly what happened to

Katy.  She suffered the ultimate physical harm.  She

died from the emotional damage caused by the direct

consequences of the wrongdoing of the defendants in

this case -- the defendant left in this case.  

And I'm not sure how this argument goes, but

in the reply, MCI contends Katy was not an (microphone

interference) plaintiff because she wasn't generally

more susceptible to grief or stress as a fragile

person.  That flies in the face of every bit of common

sense.  All the doctors that have testified and the 248

articles that Dipak Panigrahy cited in his 60

some-odd-page paper.  

Every single thing that we're asking for --
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to be able to recover for Katy Barin is listed right in

the statute for you.  NRS 41.085 lists the very items

for which her sons now seek to recover.  There's

nothing new or unique about this.  

What they suggest to you is because her

death, in their mind, wasn't foreseeable, that the

grief -- I'm sorry, that Katy's death was not

foreseeable, her emotional distress as a result of her

husband's death was undeniably foreseeable.  Your

Honor, you can't really argue that you didn't think the

wife was going to suffer emotional distress when her

husband died.  

And I see no requirement in the law anywhere

nor case cited by MCI that says that the bus company or

a defendant anywhere needs to know the physical

condition of the surviving spouse in order to be held

responsible for the damage the surviving spouse suffers

as a result of the death of the deceased.  

Second amended complaint was filed November

the 11th.  It was never answered.  It was met only by

the -- the motion to dismiss.  And -- and as

Mr. Polsenberg correctly pointed out to you, the

Court's got to take every inference and everything as

true in the complaint.  The complaint is very specific.

It is supported factually everywhere.  Her treating
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physicians, our experts.  And for -- for those reasons,

as well as they have not cited a single case, and as

much as I respect Mr. Polsenberg, his opinion about

what the law should be isn't what controls.  And I

mean, if he's got a case to show you that this doesn't

go to a jury, ask him for it.  He didn't cite one.  You

take the plaintiff as you find them.  Katy Barin was

sick.  It's not her sons', my clients', fault.  And

they shouldn't be precluded from pursuing a claim for

the -- for her -- their mother's death that was caused

by this defendant.

THE COURT:  Thank you, Counsel.

MR. POLSENBERG:  You see what plaintiffs do.

They come in here, and they use that old saying when

the law is against you, pound the facts.  So they come

in here and even though at the very end, they say that

I was right, I have to accept their allegations in

their complaint as true, they still go on and on.  What

did counsel say?  Sorry for belaboring the point, and

then went on and on some more about the evidence that

they say shows this causal relationship.  

I'm not talking about some factual issue

here.  I started out by saying this is a 12(b)(5) legal

issue.  It's not a summary judgment motion.  And I've

already read to you from our footnote in our motion
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where I say, look, these -- these issues in this motion

are purely legal.  The factual issues will come up next

week in our motion to exclude certain opinions.  This

motion -- "This motion is focused solely on the legal

viability of this new cause of action plaintiffs wish

to pursue."  This is new.  This is novel.  Never seen

anything like it anywhere in the country.  But they're

coming in here and saying they can prove it.  Well,

that's like saying, well, Helen Palsgraf was hurt.

$6,000 worth.  But that isn't enough to get you there.  

And I went through the analysis.  There are

two ways that you -- you have to -- to get there.  One

is have to -- establishing a common law cause of

action, and one is looking under the statute.  And they

don't fall under common law cause of action.  This is

not bystander liability.  This is not negligent

infliction of emotional distress.  She wasn't a

bystander.  They don't argue that she falls under any

of the cases in Nevada which, honestly, have a rambling

history of trying to figure out what NIED is.  They

don't argue any of that.  They don't argue a direct

action against her.  All they're pleading is a

statutory derivative claim.  And they're allowed to

only get the benefit -- the -- the damages under that

claim.  And now they're claiming that those damages
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create yet a second cause of action upon a cause of

action.  And that goes too far under the common law.

That's not supported by the statute.  There isn't a

case anywhere in the country like that.  

But I think you would be led into error if

you made your decision based on the bulk of their

argument today by saying, look, this is scientifically

valid or, look, we've got a lot of proof.  Because

that's not the issue that would go up on appeal.  The

issue that would go up on appeal is just whether a

cause of action exists.  

Thank you, Your Honor.

THE COURT:  All right.  All right.  This is a

wrongful -- wrongful death is a statutory claim

pursuant to NRS 41.085.  It's obviously not a common

law action.  Specifically the elements, death must be

caused by the wrongful act or neglect of the defendant.

And here the statute must be strictly construed as it

is in derogation of the common law.  Therefore, there's

no clear -- it's interesting.  There's no clear

requirement of proximate cause.  Nevada has not

addressed whether a wrongful death claim requires a

death be proximately caused by defendant.  

However, I was doing research last night

because I need to research.  As the judge, I need to
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make sure I -- I find -- you know, I -- I really

understand the legal issues.  The Ninth Circuit, which

is not binding, it's just persuasive.  It's the only

case I found.  It's called Tubbs v. Gorman.  That is --

I don't have the cite here.  590 -- 539 Fed -- one

second -- 7233 2013 case.  I believe it's out of

Washington State.  

Here, this case, the Ninth Circuit required

this in examining almost identical -- the statute from

Washington was almost identical to the statute that we

have in Nevada, NRS 41.085.  And the claim -- so the --

there they discussed the requirement of proximate cause

by the defendant.  

So they're -- they discussed the requirement

of proximate cause by the defendant.  The -- moreover

as the claim couched in an alleged negligence, the

policy of proximate cause, I -- in my view, applies

here.  Dr. Barin's death is not foreseeable by

defendant at the time the bus was designed.  It was not

foreseeable.  Just as in Palsgraf, this can be decided

as a matter of law.  Therefore, the alleged negligence

of defendant cannot have proximately caused Dr. Barin's

death.  I agree it's too far removed for -- with

respect to causation.

Without proximate cause, plaintiffs'
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wrongful -- excuse me, wrongful death claim fails as a

matter of law.  I'm going to grant this motion.

MR. POLSENBERG:  Thank you, Your Honor.

THE COURT:  Now, we're going on to the next

motion, which is -- thank you -- defendants' motion for

leave to file a third-party complaint.  And I

understand that's moot depending on what happened with

this motion.

MR. RUSSELL:  Yes.  If there -- if there

cannot be for her physical manifestation -- 

THE COURT:  Correct.

MR. RUSSELL:  -- then UMC would not need to

be in --

THE COURT:  Right.  Okay.  So that's moot.

All right.

MR. RUSSELL:  And -- and just --

THE COURT:  That was in your pleadings.

MR. RUSSELL:  Right.  And -- and just a point

of clarification, however.  To the extent that evidence

comes in about her grief and sorrow, her emotional

damages, not her physical damages, to the extent that

evidence comes in at trial, we would reserve the right

to just bring the letter and evidence of UMC's conduct

as impacting that grief and sorrow, but we don't need

them as a party.
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THE COURT:  We'll defer that.

MR. RUSSELL:  Thank you, Your Honor.

THE COURT:  Now we go to -- I spent a lot of

time with this one.  Okay.  Defendant -- Nonparty

Defendant New Flyer Industries Lack of (inaudible).

Let's see.  Objection to Special Master Hale's

January 4th, 2018, opinion or recommendation.  Okay.

UNIDENTIFIED FEMALE SPEAKER:  Good morning or

good afternoon.  

THE COURT:  Good afternoon.

MS. WELCH-KIRMSE:  I'll be brief.  I'm sure

everybody wants to be out of here.

THE COURT:  You can be brief.  You need to

make sure you, you know, do your -- that's what we're

here for, so go on.

MS. WELCH-KIRMSE:  Thank you, Your Honor.  

It's a fairly narrow issue.  I represent New

Flyer.  And -- oh, okay.  Thank you.

As you know, New Flyer is the parent of MCI

and is not a party to this case.  Nevertheless,

plaintiffs sought to depose New Flyer's CFO, Mr. Asham.

Now, New Flyer sought a protective order from Special

Master Hale to prevent Mr. Asham's deposition to move

forward.  And we brought that motion based on the law

that clearly prohibits Mr. Asham's deposition under
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these circumstances; namely that New Flyer is not a

party, the CFO is an apex employee entitled to certain

protections if he does not have any particularized or

special knowledge regarding the underlying case which

is -- is the exact circumstance presented here.  So we

brought the motion for protective order to prevent

Mr. Asham's deposition to go forward.

Now, New Flyer submits that in ruling against

New Flyer's motion, Special -- Special Master Hale

misread the Dillard's case and bought into plaintiffs'

misinterpretation of the ruling in that case.  So

I'll -- I'll focus on Dillard.

What happened in Dillard's, both the parent

company and the subsidiary were named as defendants.

It was an employment -- wrongful employment dispute.

Now, that is not the case here.  New Flyer is not a

defendant in this action.  And that is important

because the Court repeatedly said nationwide worth of a

defendant is admissible.  Okay?  And that's what

plaintiffs hang their hat on; namely is that, you know,

that that -- that ruling is expanded beyond defendants,

okay, in the case such as New Flyer.  But there's no

reasonable reading of the Dillard case that would allow

for that interpretation.

Now, from the language in Dillard's saying
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that nationwide worth of a defendant only is

admissible, plaintiffs offer their own interpretation

of what nationwide worth is.  But that does not include

worth beyond the defendant, which is what they're

trying to do here.  And on that basis, we believe that

Special Master Hale erred in denying the protective

order and that Mr. Asham, there's no reason to depose

him.  He should not be deposed, and that's why we

brought the motion for protective order and the

subsequent objection.

THE COURT:  Okay.  Thank you.

MR. PEPPERMAN:  Good afternoon, Your Honor.

Eric Pepperman for plaintiffs.  I'm going to start with

what counsel said about Dillard's, saying that it --

it -- and I wrote it down.  Nationwide talks about

nationwide worth of a defendant is admissible.  But

that is exactly what we're talking about here, the

nationwide worth of MCI.  MCI's nationwide worth

necessarily includes that of its parent company, New

Flyer, which is exactly what Special -- Special

Master Hale determined.  And counsel said that Special

Master Hale misread Dillard's, but there's no dispute

about what Dillard's says.  Dillard's plainly says --

and just so the Court has a factual background,

wrongful discrimination -- wrongful --
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THE COURT:  I read the case.  I know it.

I -- I could recite it to you.

MR. PEPPERMAN:  Okay.  Great.  So you have

Dillard's Nevada, a division of Dillard's Department

Store.  They're saying, hey, only Dillard's --

THE COURT:  This is --

(Multiple speakers) 

MR. PEPPERMAN:  It's -- you know, true.  It's

only Dillard's Nevada.  And they said, no, it's not

limited to Dillard's Nevada even though it's a separate

entity, a subdivision.  It's the nationwide worth.  You

got to consider the worth of it in relation to its

parent company 'cause it's the same business.  You

can't just subdivide it based on their individual

choices on how to incorporate their divisions of the

same company.  And that's what it says, and that's what

Special Master Hale interpreted it as.  That's what we

interpret it as.  That's what they interpret it as.

They just try to distinguish the whole thing

and say, well, that doesn't apply here, because

Dillard's department store was a -- a party to that

case.  And in order to be able to present evidence of

nationwide worth of a company, you have to sue every

little individual subdivision that's separately

incorporated.  And -- and Dillard's says nothing about
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that.  And that is exactly why Special Master Hale

said, hey, I have a Nevada Supreme Court case, it's

directly on point.  It allows nationwide worth.  That's

what we're talking about here, the nationwide worth of

the defendant, MCI, and I'm going to allow it.

And -- and I think that's important, that

really what we're doing here today is rearguing the

exact same thing.  These were the same arguments that

were made to Special Master Hale.  The briefs are the

same briefs that were before Special Master Hale.  He

looked at everything.  He made his decision.  They

disagreed with it, but I think in -- it's a common

practice that these discovery arbiters, whether it's

Discovery Commissioner Bulla or special master like

Special Master Hale, the -- the common practice is to

give deference to them.  And we're not here arguing new

facts or new law.  It's just the same arguments that

were previously decided in a -- in a fair forum, and

for good reason.

And I think importantly in the context of

this, you know, we're talking about an hour deposition.

You know, we estimate it will last an hour, maybe that.

Special Master Hale in his order said no more than two

hours.  And -- and Mr. Kemp will be taking the

deposition, and I venture to guess it won't be anywhere
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near two hours.  We're going to do it over

videoconference.  Mr. Asham won't have to travel more

than a few blocks to the closest location that has a --

a verifiable videoconference connection.  We're not

talking about a lot of time.

At first, you know, Special Master Hale was

going to allow us to do it through interrogatories.

But we have a trial date in, you know, three weeks at

this point.  Mr. Asham was on vacation until fairly

recently, and he said, you know, I'm just going to

allow the deposition.  I'm not going to spend the time

with the -- with the interrogatories 'cause that's just

going to waste the time.  It's an hour deposition.  I'm

going to allow it to go forward.  Dillard's is on

point.  It's -- and the national worth of MCI, and

there's no real reason to preclude a deposition on a

relevant issue that is relevant in this case,

especially today considering the ruling on the motion

for summary judgment on punitive damages.

So we ask you to -- to affirm Special

Master Hale and allow the deposition to go forward.

MS. WELCH-KIRMSE:  Your Honor, you stated

that you could recite the Dillard's case, so I

apologize if I'm going to again --

THE COURT:  No, go ahead.
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MS. WELCH-KIRMSE:  -- recite a few lines

here, but I think it is important to consider.  And --

and specifically the emphasis on the word "defendant."

That is --

THE COURT:  Where are you in Dillard's?

MS. WELCH-KIRMSE:  Page 7.  So at the end

where it says "punitive damages."

THE COURT:  Okay.  Mine only goes page 6.

MS. WELCH-KIRMSE:  So let me see where I can

find the -- I think 14.

THE COURT:  Okay.

MS. WELCH-KIRMSE:  Okay.  So if you go to the

punitive damages section, it says, "Dillard objected to

the trial judge's decision to allow nationwide worth

rather than just the worth of Dillard's Nevada"; right?

"We had previously allowed that nationwide worth

specifically while the defendant is directly relevant

to the size of award which is meant to defer the

defendant from repeating his misconduct as well as to

punish him for past behavior."

There -- there's nothing in the decision that

would logically include such a broad reading that

defendant is to mean the entity sued and any

potentially related entity.  That is simply a

ridiculous reading based on logic, because if that were
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the case, you could sue the defendant and then get a

punitive damages claim against -- you know, basically

award against any related company.  And if you look at

the well-settled precedent of contract law or corporate

law, a parent company is not liable for the acts of its

subsidiaries.  There's no mechanism for a -- a award to

be bound against New Flyer here.  So that reading is

simply just not logical.  And for that reason, the

nationwide worth of the defendant here, MCI, does not

extend to New Flyer.

As I stated before, there is no reason to

interpret the use of nationwide worth here in that term

in such a broad sense to include any related entity.

That is simply not the reading here.  If you look at

the plain language, the Court focused on the word

"defendant," and that is simply the -- the ruling and

it should not be interpreted in that broad sense.  And

for that, we feel that the -- the information that

Mr. Asham does possess regarding New Flyer's financials

are irrelevant.  Because he's an apex employee and in

order to depose him, there would have to be some sort

of relevant, unique information that he has, and he has

none.  And on that basis, a protective order should

issue, and we would ask that the special master ruling

be overturned.
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THE COURT:  You know, I -- I have a question

for you.

MS. WELCH-KIRMSE:  Sure.

THE COURT:  Because somewhere in my readings

of the cases, I saw a case United States v. Best Foods.  

Did you cite that?

MS. WELCH-KIRMSE:  I believe so.  I believe

that was --

THE COURT:  I thought it was you.

MS. WELCH-KIRMSE:  -- in the -- discussing

the liability nexus between --

THE COURT:  I'd like you to -- to discuss

that case.

MS. WELCH-KIRMSE:  Sure.

THE COURT:  I took a look at it, and -- 

MS. WELCH-KIRMSE:  Just --

THE COURT:  If you want, I have my copy here.

I'm not being facetious.

MS. WELCH-KIRMSE:  Oh, no, that's okay.  I --

I have -- I believe that was the one that we cited for

the proposition that a subsidiary or a parent company

is not liable for the acts of its --

THE COURT:  Correct.

MS. WELCH-KIRMSE:  -- subsidiaries, or the

parent company is not liable for the acts of its
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subsidiaries.  And I believe, you know, if you -- if

you look at those cases with Dillard's, it -- it makes

sense, right, that the nationwide worth of a defendant

could not extend to that of a parent company when the

defendant is a subsidiary.  And that's why we cited to

that case.

THE COURT:  Okay.  Thank you.

MS. WELCH-KIRMSE:  Thank you.

THE COURT:  I -- I have a question for

plaintiffs.  Mr. Pepperman, I -- I tend to agree with

the nonparty.  If you -- you know, I -- I reviewed --

with respect to Dillard's Department Store, okay, the

parent company was a party to the action.  Okay?  They

were actually a named defendant.  Okay?  And I think

that that distinguishes that -- that case from -- from

the present case.

MR. PEPPERMAN:  Well, if I can, again, Your

Honor, we're not seeking to establish liability against

New Flyer.  The -- the punitive damages award, if any,

would be levied against MCI.

THE COURT:  Correct.

MR. PEPPERMAN:  And the question will be what

is the amount of punitive damages that would suffice

the policy for the damages, which is to deter future

conduct and punish for past conduct.
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THE COURT:  Right.

MR. PEPPERMAN:  And that's why the nationwide

worth of the defendant, the defendant, MCI, is relevant

to that determination.  Because if -- if -- if you had

all these divisions and you're -- you're a company --

New Flyer and MCI, they make buses.  They make and they

sell buses.  Now, they have some -- you know, they have

a bunch of divisions, transit buses design, sales,

motor coaches.  And they're, you know, separately

incorporated.  And the -- if they can separate --

separately incorporate and then one of the -- the

divisions, the MCI, the motor coach manufacturing

division is sued, and as punitive damages and their

financials are all consolidated into one company under

New Flyer, and we -- we're limited to the worth of a

division of the company, then that's just going to be a

punitive damages based on the worth of a division not

the company.  

Which is exactly the situation from

Dillard's, Dillard's Nevada and Dillard's, you know,

national.  It was a nationwide worth, and the supreme

court said, hey, we're not going to just let you

consider the worth of the -- the division, the Nevada

division of Dillard's.  We're going to let you consider

the worth of the whole company, which is what the case
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says and what -- what it holds.  And yes, in that case,

Dillard's, Incorporated, was a named defendant, but the

rationale behind it, the purpose of it, the wealth of

the defendant, the punitive damages weren't against

Dillard's, Inc.  Dillard's, Inc., all they did was --

all they were were the parent company of Dillard's.

And so Dillard's Nevada was the one who the punitive

damages were levied against.

THE COURT:  I know.

MR. PEPPERMAN:  And they were -- and the

evidence of the parent company who wasn't liable for

the punitive damages, their national wealth was

admissible.  And it's the same exact situation here.

We're asking for --

THE COURT:  They were -- they were a party to

the Dillard's case.  They were a party there.

MR. PEPPERMAN:  But whether they were a party

or not, the punitive damages were levied against

Dillard's Nevada.  And in determining the amount, the

Court and the Nevada Supreme Court affirmed that

evidence of the national worth which included the worth

of Dillard's national was totally fair game because of

the reasoning that I just explained that, hey, if we

limit it to just Dillard's Nevada and don't let you

include evidence of the national worth of Dillard's
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Incorporated, whether they're a party or not, the

punitive damages aren't going against them, then the

punitive damages award isn't going to be enough to

deter or punish because it's limited to the -- the

defendant who the punitive damages are against.

So the party distinction is meaningless.  All

that matters is the punitive damages are against

Dillard's Nevada.  They're not against Dillard's, Inc.

And Dillard's, Inc., evidence of their wealth as the

national wealth of Dillard's Nevada was admissible.

It's the same thing here.  Punitive damages are against

MCI.  Whether New Flyer is a party or not, their

punitive damages aren't against New Flyer.  But New

Flyer's wealth as the parent company of MCI is relevant

to the amount that -- of punitive damages that are

going to have any meaningful impact on MCI.

And, again, I'll remind the Court, this is

just a discovery deposition related to New Flyer's CFO

who has consolidated financials.  Even if you later

decide that evidence of New Flyer's financials or

national wealth are not admissible, we still want to

take the deposition because we have questions for this

CFO related to MCI.  So regardless of your ultimate

decision on this, we still want to take the deposition

of the CFO for reasons that have to do with MCI's
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punitive damages.

Now, we contend that the New Flyer financials

are going to be relevant and admissible on this

question.  But even if you were to decide that they're

not, when and if that point comes down the road, we

still want to take the simple discovery deposition of a

witness who has knowledge about the financials of MCI

as well as New Flyer.  And they're consolidated

financials.  So we would still submit that this

deposition, the short discovery deposition should be --

should be allowed.

THE COURT:  Okay.  Thank you.

MR. ROBERTS:  Your Honor, may I address this

briefly?  

THE COURT:  Yes.

MR. ROBERTS:  I believe that now that we've

gotten into a discussion about the potential relevance

of this evidence, it is something I'd like to say for

the record, that MCI believes that the financials of

its parent company are going to be completely

irrelevant to the proper amount --

THE COURT:  I'm sorry, irrelevant?

MR. ROBERTS:  -- of punitive damages.

THE COURT:  I'm sorry.  Would you repeat what

you just said.
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MR. ROBERTS:  Yes.  And -- and I -- I'm

hope --

THE COURT:  I think it was just me.

MR. ROBERTS:  MCI's position is that the

financials of its parent company, New Flyer Industries,

are completely irrelevant and inadmissible concerning

the question of the proper amount of punitive damages.

If -- if the Court will recall, the standard

instruction on punitives is punitive damages cannot be

so great as to annihilate -- 

THE COURT:  Yes.

MR. ROBERTS:  -- destroy the company.

THE COURT:  Yes.

MR. ROBERTS:  So what we're -- what we're

going to have is a situation where they would -- under

their theory here, Your Honor, is that it's not how

much cash you have in the bank.  The maximum amount

that the jury can award in punitive damages without

annihilating the company is the amount that the company

can borrow based upon its free cash.  That's their

theory.  And it's a theory that's been used before.

So they want the parent company's ability to

borrow, which their expert has already opined upon,

that it's in the amount of $737 million is what he

opines New Flyer can borrow on, could borrow based on
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its free cash.  They want to get that evidence in front

of the jury to come up with the biggest possible award.

But the problem is:  If the jury is told that

the max -- that the amount that's relevant to

annihilation is what the parent company can borrow,

that amount is going to be so great that it would

destroy the subsidiary.  And New Flyer isn't -- is not

a party.  The judgment is not going to be against

New Flyer.  A parent isn't presumptively liable for the

debts of its subsidiaries.  Nevada respects the

separate corporate form.  And so the judgment that they

got based on the financials of a nonparty would be so

large that it would annihilate MCI and would be

unconstitutional.  And, therefore, this is just a -- a

rabbit trail they're going down.

There's no way this evidence is going to be

admissible against Motor Coach Industries.  And -- and

I don't believe from read -- I don't have a copy of the

Dillard's decision in front of me, but I don't believe

that the financials of the parent came in for the

purpose of determining the amount of punitives against

the subsidiary.  I don't recall seeing that anywhere in

the case.

MR. KEMP:  Judge, just briefly on the point

that Mr. Roberts read.
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THE COURT:  Certainly.

MR. KEMP:  This is a publicly traded

corporation, referring to New Flyer.  One of its

divisions is MCI, which is a separate company.  They do

not have two sets of books.

THE COURT:  I'm sorry.  They do not what?

MR. KEMP:  They do not have two sets of

books.  He just --

THE COURT:  Who's "they"?  

MR. KEMP:  He just -- 

THE COURT:  Who is "they"?

MR. KEMP:  They do not -- they being --

THE COURT:  Who is "they"?

MR. KEMP:  -- MCI and New Flyer.

THE COURT:  Okay.

MR. KEMP:  He just got up and said, well, we

can't have the financials of a nonparty, implying

somewhere that there's financials of MCI.  There are

not publicly reported financials of MCI.

So what he's telling the Court is we can't

explore -- the only financials that exist -- remember,

there's insider trading rules.  There's all kinds of

SEC laws.  They cannot sit there and say, hey,

Mr. Kemp, here's your set of books that you can go use

for the trial and that's -- that's something that's
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different than the public books.  These are the only

financial records available for us to offer proof.  

So what we're getting into is we're getting

to what I call the Terrible Herbst problem.  And what

happened is about eight years ago, they had a case

involving Terrible Herbst, and they awarded punitive

damages against Terrible Herbst.  And it was time to go

into the punitive phase.  Because remember, in the

compensatory phase, you just check yes or no.  And then

in the punitive phase, you offer the evidence of the

financials.  So they hadn't done any discovery on the

financial net worth of -- of Terrible Herbst.  They had

to stop the trial for a week.  And then they lost a

juror and it turned into a huge mess.  Okay.  

So what we want to do is we want to take the

deposition of the New Flyer person, Mr. Asham.  We want

to establish, first of all, are these the only records,

publicly available financial records you have of the

operations of this company, including, but not limited

to MCI.  He's going to say yes, Your Honor.  He's got

to say yes.

THE COURT:  Including New Flyer and MCI?

MR. KEMP:  They -- it's a consolidated

financials.  If they -- if they broke them down

separately and one reported in one SEC filing --
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remember they file 10-Ks and 10-Qs.  10-K means their

annual financial report.  10-Q is their quarterly

report.  

THE COURT:  Mm-hmm.

MR. KEMP:  If they filed separate ones, you

know, maybe Mr. Roberts' approach would -- would at

least be a discovery option, that we could do one and

then we could do the other.  

So I expect when we take the deposition of

this guy, he's going to say, No, we don't break it down

like you're suggesting, Mr. Kemp.  And I'm going to

say, Well, can you give it to me?  And he's going to

say no, because that's an SEC violation.  So the only

financial information that we're going to be able to

get is the financial information of the consolidated

entity.  That's all that's out there.

So what he's really saying to you is, oh,

Judge, you can't use the financials of a nonparty.

Those are the only financials.  There are no other

financials.  How are we going to explain to the jury

what an appropriate amount of punitive damages is to

deter future misconduct if we have no financials?  

So that is why I say we -- and remember, this

is at the discovery phase, and we emphasized that to

Special Master Hale.  We're just trying to get the
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discovery present.  We are not asking you to make a --

a ruling right now that if, indeed, we get to that

punitive phase, that this -- this evidence is

admissible, whether it's the New Flyer evidence,

whether it's a sub portion.  We're not asking that at

this point.  All we're asking is let's not have a

Terrible Herbst problem where we got to stop the trial

for a week and all of a sudden go do financial

discovery.  And that -- that's why I think Special

Master Hale's order was appropriate, because he sat on

it as a discovery ruling and he says go get the

discovery and then come back to me.  Or go back to the

judge with it.

So for those reasons, Your Honor -- and --

and like Mr. Pepperman said, the last deposition I did

like this, I did it I think in January of last year,

and Mr. Roberts was in that case as well.  I took the

deposition of the -- I can't remember if he was the

treasurer or what, but he was of Worthington

Industries, another publicly traded company.  And we

got done in less than an hour.  Well, actually, I guess

we got done in 62 minutes, but that was with a break.

So we're going to be quick, Your Honor.  It's

limited to the publicly reported financials.  I mean, I

can't -- that's what we're using for the deposition.
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And the fundamental question is what Mr. Roberts

alluded to:  How much can you pay without becoming

annihilated.  That's the question.  And there's only

one person at their company who could answer that

question, and that's the treasurer, and that's the guy

we want to ask the question of.

THE COURT:  How much can -- okay.  When you

say --

MR. KEMP:  How much can you afford to pay -- 

THE COURT:  Who is "you"?  

MR. KEMP:  -- as a defendant without being --

you being, our position -- well, I'm going to get both

answers, Your Honor, just -- just out of an abundance

of caution because I got to have something to tell the

jury.

THE COURT:  Understood.

MR. KEMP:  So it -- it's the smaller figure

for MCI, which will probably be about 380 million.  You

know, at least we'll have that on the record.  We can

play that for the jury.  If it's the larger figure

for -- for New Flyer and MCI combined, which I think's

about 758 million, you know, we'll -- we'll -- we'll

offer that to the jury.  But that's a ruling you will

decide at a later point in time.  Either way, we're

entitled to take his deposition to get both figures
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because then we -- then we -- we have the discovery

necessary to present it to the jury.

And remember, we have an accountant on

this -- or, excuse me, an economist who's going to give

an opinion.  They do not have an economist, but I don't

just want to walk in there with my economist's opinion

because they're going to be able to cross-examine him

and say, oh, well, Mr. Stokes -- his name is Stokes --

Mr. Stokes, you've just looked at the consolidated

financials.  Why don't you try to break them down.

Like I said, they can't be broken down, Your Honor.

But at least I'll have the testimony in the record from

their treasurer that says they can't be broken down.  

And if this ever goes up to the supreme

court, we can say to the supreme court, well, look, you

know, they reported this consolidated financials.

That's their decision.  This is the only figure that

could possibly be used.  That's their decision.  And so

I think that that will end the analysis there, if we

ever take it that far.  But all we're asking is to be

allowed to do the discovery on this point.

THE COURT:  Thank you.

MR. ROBERTS:  Your Honor, I can get you case

law if it's important to you.  There's case law that

says that consolidated --
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THE COURT:  I know this is a surprise to

everybody, but case law is important to me.

MR. ROBERTS:  Consolidated financial

statements are accepted by GAAP and they don't destroy

the corporate form of each of the separate

subsidiaries.  I know we've been in a rush here, but

the problem is we got trial February 12th.  The proper

thing to do, there's no discovery to MCI asking how

much it can borrow.  There's no discovery to MCI asking

what its gross sales and revenues are.  There's no

30(b)(6) notice to MCI to testify to these topics.  You

don't get to go straight to the parent company and ask

the parent company how much it can borrow, which is

what Mr. Kemp told Mr. Hale he wanted to do, before you

even try to get the discovery that's relevant to the

party.

If -- if we're running out of time, that's

not our fault.  This trial schedule has been pressed by

Mr. Kemp.  He needed to do it right when he had time to

do it right.  You don't get to go straight to an apex

employee of a parent to find out what he wants to know

about a subsidiary.

Thank you, Your Honor.

THE COURT:  Thank you.  All right.  What I'm

going to do is I'm going to issue a minute order on
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this either today or by tomorrow.

MR. ROBERTS:  Thank you, Your Honor.

THE COURT:  Okay.  So that I can --

MR. PEPPERMAN:  Your Honor, if I could add

one thing.

THE COURT:  Yes, you can.

MR. PEPPERMAN:  And it's in the brief.

Actually, there's a letter that we've attached as an

exhibit dated, I think, August the 23rd or 28th.

THE COURT:  Let me just get there because

I -- I have everything tabbed.  Hold on.

Is that your objection?

MR. PEPPERMAN:  No.  It's a letter from

Mr. Kemp to Mr. Roberts telling him that we want to

depose Mr. Asham on these topics --

THE COURT:  Just -- just give me a moment.  

Do you know what exhibit number it is?

MR. PEPPERMAN:  I believe it's 2 or 3 to

our -- I think it's --

THE COURT:  To Mr. Roberts?

MR. PEPPERMAN:  Yeah, Exhibit 3 to our

opposition.

THE COURT:  It's August 23rd?

MR. PEPPERMAN:  August 23rd letter.

THE COURT:  Okay.
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MR. PEPPERMAN:  So it -- or 28th maybe.

THE COURT:  (Inaudible) Asham.

MR. PEPPERMAN:  So we -- in terms of

timeliness and being late, we've been trying to take

this deposition since August 23rd.  So I don't think it

should be held against us, you know, that there's short

amount of time or that we haven't tried to, you know,

get this discovery because we certainly have.

THE COURT:  Okay.  Understood.

MR. POLSENBERG:  And, Your Honor, I think the

delay in the Terrible Herbst trial was more like two

hours than two weeks because I took a nap over -- I was

in the trial.

MR. KEMP:  Yeah, but they didn't -- so at the

end of the day, they never came up with the full

financials from Terrible Herbst.  They -- they came up

with a shortcut, and it was at least a day.

MR. POLSENBERG:  Yeah, it was two hours.  We

called up the treasurer.  She lives a couple of blocks

from here.  She gave the number and Judge Gonzalez gave

that number.

MR. ROBERTS:  So the letter, if you look,

Your Honor, requested that the CFO of the nonparty that

I don't represent in connection with a report of Larry

Stokes, the only thing Larry Stokes opines on is the
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ability of the largest verdict against New Flyer

Industries that could be entered without annihilating

New Flyer Industries.  And of course, I said, no, I'm

not going to give you that info.  That's the exact

issue we've got here today.  They never asked for the

relevant discovery from MCI.

THE COURT:  I would like to discuss very

briefly with you about this apex issue -- apex issue.

Why is that such a -- I understand that every slip and

fall or small -- small -- just so you know what I'm

thinking about that -- small accident you wouldn't call

the CEO to -- to give a deposition.  But this is a

significant case.  This is not your everyday case.

And, you know, I would imagine that the apex CEO should

have tremendous knowledge about MCI, of a subsidiary.

MR. KEMP:  That is -- that is the only

person, the treasurer is the only person who can give

you a valid opinion as to what the company can borrow

based on its cash flow --

THE COURT:  I mean, I -- you know, this is

not my first --

(Multiple speakers.)

MS. WELCH-KIRMSE:  (Microphone interference.)

THE COURT:  Well, yeah.  This is not my first

rodeo.  I mean, I -- I've worked in business, you know,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

002995

002995

00
29

95
002995



   179

and I've been on -- the apex thing doesn't move me as

much, to be honest with you.

MR. POLSENBERG:  What does bother me is

they're allowed to ask an expert opinion of the other

side.  And none of this has been briefed for you.  And

you can tell we offer very strong opinions on it, and I

agree with counsel that this goes beyond the objection.

MR. PEPPERMAN:  But I -- I think you're

exactly right, and that's what the case law says that's

cited, that -- they all mention, hey, you can't ask for

the deposition of a CEO in a slip and fall.  The CEO of

Kroger or whatever is -- is not appropriate.

MS. WELCH-KIRMSE:  Your Honor, the apex

standard -- 

THE COURT:  Yes.  

MS. WELCH-KIRMSE:   -- appropriately states

that somebody who's at the top of the company cannot be

deposed, (microphone interference) to be deposed unless

they have specific unique knowledge about what's going

on in the case.  And that makes sense, right, because,

otherwise, it would be (microphone interference).  And

it's a proportionality thing, a discovery.  And

especially when it comes to nonparties as -- as

inquired in the case now.  

We're hearing argument today about, you know,
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whether or not things are going to be admissible down

the line and let's just do the discovery and then we

can hash it out later.  Well, that's not the position

of New Flyer because New Flyer shouldn't have to do

that because they're not a party.  If you're a party to

a lawsuit and you've been sued and there are actual

grounds against you, okay, then you're opened up to

discovery.  But as a nonparty, for New Flyer to have to

just, you know, concede to things that are not

proportional and that are not irrelevant that may be

hashed out later, Your Honor, that's not what the

Nevada law provides for.  And that's why the apex

standard is there.  And -- and courts are even more

inclined to prevent apex employee depositions when it's

a nonparty.

THE COURT:  Understood.  Okay.  

MS. WELCH-KIRMSE:  And that's the focus of

the objection, not all these other things.

THE COURT:  Okay.  Have a good day.

MR. KEMP:  Thank you, Your Honor.

MR. ROBERTS:  Thank you for all your time.

See you next week.

THE COURT:  See you next week.  That's right.
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