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Claim of Lost Income, Including the 
August 28 Expert Report of Larry 
Stokes 

01/22/18 12 2794–2814 

53 Defendant’s Reply in Support of 
Motion in Limine No. 7 to Exclude 
Any Claims that the Subject Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/22/18 12 2778–2787 

71 Defendant’s Trial Brief in Support of 
Level Playing Field 

02/20/18 19 
20 

4748–4750 
4751–4808 

5 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Answer to Plaintiffs’ 
Amended Complaint 

06/28/17 1 81–97 

56 Defendants Michelangelo Leasing Inc. 
dba Ryan’s Express and Edward 
Hubbard’s Joinder to Plaintiffs’ 
Motion for Determination of Good 
Faith Settlement with Michelangelo 
Leasing Inc. dba Ryan’s Express and 
Edward Hubbard 

01/22/18 12 2815–2817 

33 Defendants’ Motion in Limine No. 13 
to Exclude Plaintiffs’ Expert Witness 

12/07/17 8 1802–1816 
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Robert Cunitz, Ph.d., or in the 
Alternative, to Limit His Testimony 

36 Defendants’ Motion in Limine No. 17 
to Exclude Claim of Lost Income, 
Including the August 28 Expert 
Report of Larry Stokes 

12/08/17 9 2106–2128 

54 Defendants’ Reply in Support of 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D., or in the Alternative to 
Limit His Testimony 

01/22/18 12 2788–2793 

6 Demand for Jury Trial 06/28/17 1 98–100 
147 Exhibits G–L and O to: Appendix of 

Exhibits to: Motor Coach Industries, 
Inc.’s Motion for a Limited New Trial 
(FILED UNDER SEAL) 

05/08/18 51 
52 

12705–12739 
12740–12754 

142 Findings of Fact and Conclusions of 
Law and Order on Motion for 
Determination of Good Faith 
Settlement (FILED UNDER SEAL) 

03/14/18 
 

51 12490–12494 

75 Findings of Fact, Conclusions of Law, 
and Order 

02/22/18 22 5315–5320 

108 Jury Instructions 03/23/18 41 
42 

10242–10250 
10251–10297 

110 Jury Instructions Reviewed with the 
Court on March 21, 2018 

03/30/18 42 10303–10364 

64 Jury Trial Transcript  02/12/18 15 
16 

3537–3750 
3751–3817 

85 Jury Trial Transcript 03/06/18 28 
29 

6883–7000 
7001–7044 

87 Jury Trial Transcript 03/08/18 30 7266–7423 
92 Jury Trial Transcript 03/13/18 33 8026–8170 
93 Jury Trial Transcript 03/14/18 33 

34 
8171–8250 
8251–8427 

94 Jury Trial Transcript 03/15/18 34 
35 

8428–8500 
8501–8636 

95 Jury Trial Transcript 03/16/18 35 8637–8750 
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36 8751–8822 
98 Jury Trial Transcript 03/19/18 36 

37 
8842–9000 
9001–9075 

35 Motion for Determination of Good 
Faith Settlement Transcript 

12/07/17 9 2101–2105 

22 Motion for Summary Judgment on 
Foreseeability of Bus Interaction with 
Pedestrians or Bicyclists (Including 
Sudden Bicycle Movement) 

10/27/17 3 589–597 

26 Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 642–664 

117 Motion to Retax Costs 04/30/18 47 
48 

11743–11750 
11751–11760 

58 Motions in Limine Transcript 01/29/18 12 
13 

2998–3000 
3001–3212 

61 Motor Coach Industries, Inc.’s Answer 
to Second Amended Complaint 

02/06/18 14 3474–3491 

90 Motor Coach Industries, Inc.’s Brief in 
Support of Oral Motion for Judgment 
as a Matter of Law (NRCP 50(a)) 

03/12/18 32 
33 

7994–8000 
8001–8017 

146 Motor Coach Industries, Inc.’s Motion 
for a Limited New Trial (FILED 
UNDER SEAL) 

05/07/18 51 12673–12704 

30 Motor Coach Industries, Inc.’s Motion 
for Summary Judgment on All Claims 
Alleging a Product Defect 

12/04/17 6 
7 

1491–1500 
1501–1571 

145 Motor Coach Industries, Inc.’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceed Paid by Other 
Defendants (FILED UNDER SEAL) 

05/07/18 51 12647–12672 

96 Motor Coach Industries, Inc.’s 
Opposition to Plaintiff’s Trial Brief 
Regarding Admissibility of Taxation 
Issues and Gross Versus Net Loss 
Income 

03/18/18 36 8823–8838 

52 Motor Coach Industries, Inc.’s Pre-
Trial Disclosure Pursuant to NRCP 
16.1(a)(3) 

01/19/18 12 2753–2777 
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120 Motor Coach Industries, Inc.’s 
Renewed Motion for Judgment as a 
Matter of Law Regarding Failure to 
Warn Claim 

05/07/18 48 
49 

11963–12000 
12001–12012 

47 Motor Coach Industries, Inc.’s Reply 
in Support of Its Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/17/18 11 2705–2719 

149 Motor Coach Industries, Inc.’s Reply 
in Support of Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

07/02/18 52 12865–12916 

129 Motor Coach Industries, Inc.’s Reply 
in Support of Renewed Motion for 
Judgment as a Matter of Law 
Regarding Failure to Warn Claim 

06/29/18 50 12282–12309 

70 Motor Coach Industries, Inc.’s 
Response to “Bench Brief on 
Contributory Negligence” 

02/16/18 19 4728–4747 

131 Motor Coach Industries, Inc.’s 
Response to “Plaintiffs’ Supplemental 
Opposition to MCI’s Motion to Alter or 
Amend Judgment to Offset Settlement 
Proceeds Paid to Other Defendants” 

09/24/18 50 12322–12332 

124 Notice of Appeal 05/18/18 49 12086–12097 
139 Notice of Appeal 04/24/19 50 12412–12461 
138 Notice of Entry of “Findings of Fact 

and Conclusions of Law on 
Defendant’s Motion to Retax” 

04/24/19 50 12396–12411 

136 Notice of Entry of Combined Order (1) 
Denying Motion for Judgment as a 
Matter of Law and (2) Denying Motion 
for Limited New Trial 

02/01/19 50 12373–12384 

141 Notice of Entry of Court’s Order 
Denying Defendant’s Motion to Alter 
or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 

05/03/19 50 12480–12489 
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Defendants Filed Under Seal on 
March 26, 2019 

40 Notice of Entry of Findings of Fact 
Conclusions of Law and Order on 
Motion for Determination of Good 
Faith Settlement 

01/08/18 11 2581–2590 

137 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order on 
Motion for Good Faith Settlement 

02/01/19 50 12385–12395 

111 Notice of Entry of Judgment 04/18/18 42 10365–10371 
12 Notice of Entry of Order 07/11/17 1 158–165 
16 Notice of Entry of Order 08/23/17 1 223–227 
63 Notice of Entry of Order 02/09/18 15 3511–3536 
97 Notice of Entry of Order 03/19/18 36 8839–8841 
15 Notice of Entry of Order (CMO) 08/18/17 1 214–222 
4 Notice of Entry of Order Denying 

Without Prejudice Plaintiffs’ Ex Parte 
Motion for Order Requiring Bus 
Company and Bus Driver to Preserve 
an Immediately Turn Over Relevant 
Electronic Monitoring Information 
from Bus and Driver Cell Phone 

06/22/17 1 77–80 

13 Notice of Entry of Order Granting 
Plaintiffs’ Motion for Preferential Trial 
Setting 

07/20/17 1 166–171 

133 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Defendant SevenPlus 
Bicycles, Inc. Only 

10/17/18 50 12361–12365 

134 Notice of Entry of Stipulation and 
Order Dismissing Plaintiffs’ Claims 
Against Bell Sports, Inc. Only 

10/17/18 50 12366–12370 

143 Objection to Special Master Order 
Staying Post-Trial Discovery Including 
May 2, 2018 Deposition of the 
Custodian of Records of the Board of 
Regents NSHE and, Alternatively, 
Motion for Limited Post-Trial 

05/03/18 51 12495–12602 
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Discovery on Order Shortening Time 
(FILED UNDER SEAL) 

39 Opposition to “Motion for Summary 
Judgment on Foreseeability of Bus 
Interaction with Pedestrians of 
Bicyclists (Including Sudden Bicycle 
Movement)” 

12/27/17 11 2524–2580 

123 Opposition to Defendant’s Motion to 
Retax Costs 

05/14/18 49 12039–12085 

118 Opposition to Motion for Limited Post-
Trial Discovery 

05/03/18 48 11761–11769 

151 Order (FILED UNDER SEAL) 03/26/19 52 12931–12937 
135 Order Granting Motion to Dismiss 

Wrongful Death Claim 
01/31/19 50 12371–12372 

25 Order Regarding “Plaintiffs’ Motion to 
Amend Complaint to Substitute 
Parties” and “Countermotion to Set a 
Reasonable Trial Date Upon Changed 
Circumstance that Nullifies the 
Reason for Preferential Trial Setting” 

11/17/17 3 638–641 

45 Plaintiffs’ Addendum to Reply to 
Opposition to Motion for Summary 
Judgment on Forseeability of Bus 
Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/17/18 11 2654–2663 

49 Plaintiffs’ Joinder to Defendant Bell 
Sports, Inc.’s Motion for 
Determination of Good Faith 
Settlement on Order Shortening Time 

01/18/18 11 2735–2737 

41 Plaintiffs’ Joint Opposition to 
Defendant’s Motion in Limine No. 3 to 
Preclude Plaintiffs from Making 
Reference to a “Bullet Train” and to 
Defendant’s Motion in Limine No. 7 to 
Exclude Any Claims That the Motor 
Coach was Defective Based on Alleged 
Dangerous “Air Blasts” 

01/08/18 11 2591–2611 
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37 Plaintiffs’ Joint Opposition to MCI 
Motion for Summary Judgment on All 
Claims Alleging a Product Defect and 
to MCI Motion for Summary 
Judgment on Punitive Damages 

12/21/17 9 2129–2175 

50 Plaintiffs’ Motion for Determination of 
Good Faith Settlement with 
Defendants Michelangelo Leasing Inc. 
d/b/a Ryan’s Express and Edward 
Hubbard Only on Order Shortening 
Time 

01/18/18 11 2738–2747 

42 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 13 to Exclude 
Plaintiffs’ Expert Witness Robert 
Cunitz, Ph.D. or in the Alternative to 
Limit His Testimony 

01/08/18 11 2612–2629 

43 Plaintiffs’ Opposition to Defendant’s 
Motion in Limine No. 17 to Exclude 
Claim of Lost Income, Including the 
August 28 Expert Report of Larry 
Stokes 

01/08/18 11 2630–2637 

126 Plaintiffs’ Opposition to MCI’s Motion 
to Alter or Amend Judgment to Offset 
Settlement Proceeds Paid by Other 
Defendants  

06/06/18 49 12104–12112 

130 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 

09/18/18 50 12310–12321 

150 Plaintiffs’ Supplemental Opposition to 
MCI’s Motion to Alter or Amend 
Judgment to Offset Settlement 
Proceeds Paid by Other Defendants 
(FILED UNDER SEAL) 

09/18/18 52 12917–12930 

122 Plaintiffs’ Supplemental Verified 
Memorandum of Costs and 
Disbursements Pursuant to NRS 
18.005, 18.020, and 18.110 

05/09/18 49 12019–12038 



22 

 

91 Plaintiffs’ Trial Brief Regarding 
Admissibility of Taxation Issues and 
Gross Versus Net Loss Income 

03/12/18 33 8018–8025 

113 Plaintiffs’ Verified Memorandum of 
Costs and Disbursements Pursuant to 
NRS 18.005, 18.020, and 18.110 

04/24/18 42 10375–10381 

105 Proposed Jury Instructions Not Given 03/23/18 41 10207–10235 
109 Proposed Jury Verdict Form Not Used 

at Trial 
03/26/18 42 10298–10302 

57 Recorder’s Transcript of Hearing on 
Defendant’s Motion for Summary 
Judgment on All Claims Alleging a 
Product Defect 

01/23/18 12 2818–2997 

148 Reply in Support of Motion for a 
Limited New Trial (FILED UNDER 
SEAL) 

07/02/18 52 12755–12864 

128 Reply on Motion to Retax Costs 06/29/18 50 12269–12281 
44 Reply to Opposition to Motion for 

Summary Judgment on Foreseeability 
of Bus Interaction with Pedestrians or 
Bicyclists (Including Sudden Bicycle 
Movement)” 

01/16/18 11 2638–2653 

46 Reply to Plaintiffs’ Opposition to 
Motion for Summary Judgment on 
Punitive Damages 

01/17/18 11 2664–2704 

3 Reporter’s Transcript of Motion for 
Temporary Restraining Order 

06/15/17 1 34–76 

144 Reporter’s Transcript of Proceedings 
(FILED UNDER SEAL) 

05/04/18 51 12603–12646 

14 Reporter’s Transcription of Motion for 
Preferential Trial Setting  

07/20/17 1 172–213 

18 Reporter’s Transcription of Motion of 
Status Check and Motion for 
Reconsideration with Joinder  

09/21/17 1 
2 

237–250 
251–312 

65 Reporter’s Transcription of 
Proceedings 

02/13/18 16 
17 

3818–4000 
4001–4037 

66 Reporter’s Transcription of 
Proceedings 

02/14/18 17 
18 

4038–4250 
4251–4308 



23 

 

68 Reporter’s Transcription of 
Proceedings 

02/15/18 18 4315–4500 

69 Reporter’s Transcription of 
Proceedings 

02/16/18 19 4501–4727 

72 Reporter’s Transcription of 
Proceedings 

02/20/18 20 
21 

4809–5000 
5001–5039 

73 Reporter’s Transcription of 
Proceedings 

02/21/18 21 5040–5159 

74 Reporter’s Transcription of 
Proceedings 

02/22/18 21 
22 

5160–5250 
5251–5314 

77 Reporter’s Transcription of 
Proceedings 

02/23/18 22 
23 

5328–5500 
5501–5580 

78 Reporter’s Transcription of 
Proceedings 

02/26/18 23 
24 

5581–5750 
5751–5834  

79 Reporter’s Transcription of 
Proceedings 

02/27/18 24 
25 

5835–6000 
6001–6006 

80 Reporter’s Transcription of 
Proceedings 

02/28/18 25 6007–6194 

81 Reporter’s Transcription of 
Proceedings 

03/01/18 25 
26 

6195–6250 
6251–6448 

82 Reporter’s Transcription of 
Proceedings 

03/02/18 26 
27 

6449–6500 
6501–6623 

83 Reporter’s Transcription of 
Proceedings 

03/05/18 27 
28 

6624–6750 
6751–6878 

86 Reporter’s Transcription of 
Proceedings 

03/07/18 29 
30 

7045–7250 
7251–7265 

88 Reporter’s Transcription of 
Proceedings 

03/09/18 30 
31 

7424–7500 
7501–7728 

89 Reporter’s Transcription of 
Proceedings 

03/12/18 31 
32 

7729–7750 
7751–7993 

99 Reporter’s Transcription of 
Proceedings 

03/20/18 37 
38 

9076–9250 
9251–9297 

100 Reporter’s Transcription of 
Proceedings 

03/21/18 38 
39 

9298–9500 
9501–9716 

101 Reporter’s Transcription of 
Proceedings 

03/21/18 39 
40 

9717–9750 
9751–9799 
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102 Reporter’s Transcription of 
Proceedings 

03/21/18 40 9800–9880 

103 Reporter’s Transcription of 
Proceedings 

03/22/18 40 
41 

9881–10000 
10001–10195 

104 Reporter’s Transcription of 
Proceedings 

03/23/18 41 10196–10206 

24 Second Amended Complaint and 
Demand for Jury Trial 

11/17/17 3 619–637 

107 Special Jury Verdict 03/23/18 41 10237–10241 
112 Special Master Order Staying Post-

Trial Discovery Including May 2, 2018 
Deposition of the Custodian of Records 
of the Board of Regents NSHE 

04/24/18 42 10372–10374 

62 Status Check Transcript 02/09/18 14 
15 

3492–3500 
3501–3510 

17 Stipulated Protective Order 08/24/17 1 228–236 
121 Supplement to Motor Coach 

Industries, Inc.’s Motion for a Limited 
New Trial 

05/08/18 49 12013–12018 

60 Supplemental Findings of Fact, 
Conclusions of Law, and Order 

02/05/18 14 3470–3473 

132 Transcript 09/25/18 50 12333–12360 
23 Transcript of Proceedings 11/02/17 3 598–618 
27 Volume 1: Appendix of Exhibits to 

Motion for Summary Judgment on 
Punitive Damages 

12/01/17 3 
4 

665–750 
751–989 

28 Volume 2: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 4 
5 

990–1000 
1001–1225 

29 Volume 3: Appendix of Exhibits to 
Motion for Summary Judgment on 
Punitive Damages 

12/01/17 5 
6 

1226–1250 
1251–1490 

 
 



003001

003001

00
30

01
003001



003002

003002

00
30

02
003002



003003

003003

00
30

03
003003



003004

003004

00
30

04
003004



003005

003005

00
30

05
003005



003006

003006

00
30

06
003006



003007

003007

00
30

07
003007



003008

003008

00
30

08
003008



003009

003009

00
30

09
003009



003010

003010

00
30

10
003010



003011

003011

00
30

11
003011



003012

003012

00
30

12
003012



003013

003013

00
30

13
003013



003014

003014

00
30

14
003014



003015

003015

00
30

15
003015



003016

003016

00
30

16
003016



003017

003017

00
30

17
003017



003018

003018

00
30

18
003018



003019

003019

00
30

19
003019



003020

003020

00
30

20
003020



003021

003021

00
30

21
003021



003022

003022

00
30

22
003022



003023

003023

00
30

23
003023



003024

003024

00
30

24
003024



003025

003025

00
30

25
003025



003026

003026

00
30

26
003026



003027

003027

00
30

27
003027



003028

003028

00
30

28
003028



003029

003029

00
30

29
003029



003030

003030

00
30

30
003030



003031

003031

00
30

31
003031



003032

003032

00
30

32
003032



003033

003033

00
30

33
003033



003034

003034

00
30

34
003034



003035

003035

00
30

35
003035



003036

003036

00
30

36
003036



003037

003037

00
30

37
003037



003038

003038

00
30

38
003038



003039

003039

00
30

39
003039



003040

003040

00
30

40
003040



003041

003041

00
30

41
003041



003042

003042

00
30

42
003042



003043

003043

00
30

43
003043



003044

003044

00
30

44
003044



003045

003045

00
30

45
003045



003046

003046

00
30

46
003046



003047

003047

00
30

47
003047



003048

003048

00
30

48
003048



003049

003049

00
30

49
003049



003050

003050

00
30

50
003050



003051

003051

00
30

51
003051



003052

003052

00
30

52
003052



003053

003053

00
30

53
003053



003054

003054

00
30

54
003054



003055

003055

00
30

55
003055



003056

003056

00
30

56
003056



003057

003057

00
30

57
003057



003058

003058

00
30

58
003058



003059

003059

00
30

59
003059



003060

003060

00
30

60
003060



003061

003061

00
30

61
003061



003062

003062

00
30

62
003062



003063

003063

00
30

63
003063



003064

003064

00
30

64
003064



003065

003065

00
30

65
003065



003066

003066

00
30

66
003066



003067

003067

00
30

67
003067



003068

003068

00
30

68
003068



003069

003069

00
30

69
003069



003070

003070

00
30

70
003070



003071

003071

00
30

71
003071



003072

003072

00
30

72
003072



003073

003073

00
30

73
003073



003074

003074

00
30

74
003074



003075

003075

00
30

75
003075



003076

003076

00
30

76
003076



003077

003077

00
30

77
003077



003078

003078

00
30

78
003078



003079

003079

00
30

79
003079



003080

003080

00
30

80
003080



003081

003081

00
30

81
003081



003082

003082

00
30

82
003082



003083

003083

00
30

83
003083



003084

003084

00
30

84
003084



003085

003085

00
30

85
003085



003086

003086

00
30

86
003086



003087

003087

00
30

87
003087



003088

003088

00
30

88
003088



003089

003089

00
30

89
003089



003090

003090

00
30

90
003090



003091

003091

00
30

91
003091



003092

003092

00
30

92
003092



003093

003093

00
30

93
003093



003094

003094

00
30

94
003094



003095

003095

00
30

95
003095



003096

003096

00
30

96
003096



003097

003097

00
30

97
003097



003098

003098

00
30

98
003098



003099

003099

00
30

99
003099



003100

003100

00
31

00
003100



003101

003101

00
31

01
003101



003102

003102

00
31

02
003102



003103

003103

00
31

03
003103



003104

003104

00
31

04
003104



003105

003105

00
31

05
003105



003106

003106

00
31

06
003106



003107

003107

00
31

07
003107



003108

003108

00
31

08
003108



003109

003109

00
31

09
003109



003110

003110

00
31

10
003110



003111

003111

00
31

11
003111



003112

003112

00
31

12
003112



003113

003113

00
31

13
003113



003114

003114

00
31

14
003114



003115

003115

00
31

15
003115



003116

003116

00
31

16
003116



003117

003117

00
31

17
003117



003118

003118

00
31

18
003118



003119

003119

00
31

19
003119



003120

003120

00
31

20
003120



003121

003121

00
31

21
003121



003122

003122

00
31

22
003122



003123

003123

00
31

23
003123



003124

003124

00
31

24
003124



003125

003125

00
31

25
003125



003126

003126

00
31

26
003126



003127

003127

00
31

27
003127



003128

003128

00
31

28
003128

Docket 78701   Document 2019-49232



003129

003129

00
31

29
003129



003130

003130

00
31

30
003130



003131

003131

00
31

31
003131



003132

003132

00
31

32
003132



003133

003133

00
31

33
003133



003134

003134

00
31

34
003134



003135

003135

00
31

35
003135



003136

003136

00
31

36
003136



003137

003137

00
31

37
003137



003138

003138

00
31

38
003138



003139

003139

00
31

39
003139



003140

003140

00
31

40
003140



003141

003141

00
31

41
003141



003142

003142

00
31

42
003142



003143

003143

00
31

43
003143



003144

003144

00
31

44
003144



003145

003145

00
31

45
003145



003146

003146

00
31

46
003146



003147

003147

00
31

47
003147



003148

003148

00
31

48
003148



003149

003149

00
31

49
003149



003150

003150

00
31

50
003150



003151

003151

00
31

51
003151



003152

003152

00
31

52
003152



003153

003153

00
31

53
003153



003154

003154

00
31

54
003154



003155

003155

00
31

55
003155



003156

003156

00
31

56
003156



003157

003157

00
31

57
003157



003158

003158

00
31

58
003158



003159

003159

00
31

59
003159



003160

003160

00
31

60
003160



003161

003161

00
31

61
003161



003162

003162

00
31

62
003162



003163

003163

00
31

63
003163



003164

003164

00
31

64
003164



003165

003165

00
31

65
003165



003166

003166

00
31

66
003166



003167

003167

00
31

67
003167



003168

003168

00
31

68
003168



003169

003169

00
31

69
003169



003170

003170

00
31

70
003170



003171

003171

00
31

71
003171



003172

003172

00
31

72
003172



003173

003173

00
31

73
003173



003174

003174

00
31

74
003174



003175

003175

00
31

75
003175



003176

003176

00
31

76
003176



003177

003177

00
31

77
003177



003178

003178

00
31

78
003178



003179

003179

00
31

79
003179



003180

003180

00
31

80
003180



003181

003181

00
31

81
003181



003182

003182

00
31

82
003182



003183

003183

00
31

83
003183



003184

003184

00
31

84
003184



003185

003185

00
31

85
003185



003186

003186

00
31

86
003186



003187

003187

00
31

87
003187



003188

003188

00
31

88
003188



003189

003189

00
31

89
003189



003190

003190

00
31

90
003190



003191

003191

00
31

91
003191



003192

003192

00
31

92
003192



003193

003193

00
31

93
003193



003194

003194

00
31

94
003194



003195

003195

00
31

95
003195



003196

003196

00
31

96
003196



003197

003197

00
31

97
003197



003198

003198

00
31

98
003198



003199

003199

00
31

99
003199



003200

003200

00
32

00
003200



003201

003201

00
32

01
003201



003202

003202

00
32

02
003202



003203

003203

00
32

03
003203



003204

003204

00
32

04
003204



003205

003205

00
32

05
003205



003206

003206

00
32

06
003206



003207

003207

00
32

07
003207



003208

003208

00
32

08
003208



003209

003209

00
32

09
003209



003210

003210

00
32

10
003210



003211

003211

00
32

11
003211



003212

003212

00
32

12
003212



59 59



     1

CASE NO. A-17-755977-C 
 
DEPT. NO. 14 
 
DOCKET U 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * 

KEON KHIABANI and ARIA        )                          
KHIABANI, minors by and       )                              
through their natural mother, )                               
KATAYOUN BARIN; KATAYOUN      )                                   
BARIN, individually; KATAYOUN )                                    
BARIN as Executrix of the     )                                       
Estate of Kayvan Khiabani,    )                                            
M.D. (Decedent) and the Estate)                        
of Kayvan Khiabani, M.D.      )                              
(Decedent),                   ) 

                       ) 
               Plaintiffs,    )  

       ) 
vs.        ) 

       ) 
MOTOR COACH INDUSTRIES, INC., )
a Delaware corporation; )
MICHELANGELO LEASING, INC. )
d/b/a RYAN'S EXPRESS, an )
Arizona corporation; EDWARD )
HUBBARD, a Nevada resident, et )
al., )
                              ) 
               Defendants.    ) 
______________________________) 
 
 

REPORTER'S TRANSCRIPTION OF PROCEEDINGS 

BEFORE THE HONORABLE ADRIANA ESCOBAR 
DEPARTMENT XIV 

DATED WEDNESDAY, JANUARY 31, 2018 
 
RECORDED BY:  SANDY ANDERSON, COURT RECORDER 

TRANSCRIBED BY:  KRISTY L. CLARK, NV CCR No. 708 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case Number: A-17-755977-C

Electronically Filed
10/23/2018 2:55 PM
Steven D. Grierson
CLERK OF THE COURT

003213

003213

00
32

13
003213



     2

APPEARANCES: 

For the Plaintiffs Keon Khiabani and the Estate of 
Kayvan Khiabani, M.D.: 
 

BY:  WILLIAM S. KEMP, ESQ. 
BY:  ERIC M. PEPPERMAN, ESQ. 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
(702) 385-6000 
e.pepperman@kempjones.com  

 
 
For the Plaintiffs Aria Khiabani and Katayoun Barin: 
 

BY:  PETER CHRISTIANSEN, ESQ. 
BY:  KENDELEE WORKS, ESQ. 
810 South Casino Center Drive, Suite 104 
Las Vegas, Nevada 89101 
(702) 570-9262 
pjc@christiansenlaw.com  
kworks@christiansenlaw.com  

 
 
For the Defendant Motor Coach Industries, Inc.: 
 

BY:  D. LEE ROBERTS, ESQ. 
BY:  HOWARD J. RUSSELL, ESQ. 
WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
lroberts@wwhgd.com   

 
- AND - 

 
BY:  DANIEL F. POLSENBERG, ESQ. 
BY:  JOEL D. HENRIOD, ESQ. 
BY:  ABRAHAM SMITH, ESQ. 
LEWIS ROCA ROTHBERGER CHRISTIE 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 

 
 
 
 
 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

003214

003214

00
32

14
003214



     3

APPEARANCES (CONTINUED): 
 
For the Defendant Motor Coach Industries, Inc.: 
 

BY:  DARRELL BARGER, ESQ. 
HARTLINE DACUS BARGER DREYER 
8750 North Centeral Expressway 
Suite 1600 
Dallas, Texas 75231 
(214) 369-2100 

 
 

* * * * *              

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

003215

003215

00
32

15
003215



     4

LAS VEGAS, NEVADA, WEDNESDAY, JANUARY 31, 2018;  

 

P R O C E E D I N G S 

* * * * * * *  

 

THE MARSHAL:  Please be seated.  Come to

order.

THE COURT:  Okay.  Today we are going to go

through defendants' motions in limine.  Why don't we

get started.

MR. RUSSELL:  Good morning, Your Honor.

Howard Russell for Motor Coach Industries.

THE COURT:  Good morning.  

MR. RUSSELL:  We'll start with Defendants'

Motion in Limine No. 1, and this relates to limiting

one of the opinions by plaintiffs' expert, Robert

Caldwell.  There's a common theme through a lot of

plaintiffs' oppositions to motions we filed related to

their experts, and their mantra seems to be, well, this

all goes to weight and not admissibility.  

And while that's a common theme we hear and

we see in the case law, that's not the end of the

analysis, because if an expert's opinion is unreliable

and is not the product of reliable methodology, it's

inadmissible.  It has nothing to do with weight.
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Hallmark makes very clear that to be admissible, expert

opinion has to assist the trier of fact and it has to

be the product of reliable methodology.  And that's

what we're focused on here.

What we get in response to all of our motions

on the experts is a page and a half or two pages about

the experts' qualifications.  And we're not always

challenging that.  In Mr. Caldwell's case, I'm not

challenging his qualifications as an expert

reconstructionist.  That's not what this motion is

about.

The plaintiffs also list some of the other

opinions he gives, and we're not challenging all of his

opinions.  Some of his opinions are based on a reliable

methodology.  But the one we're focused on in this case

is the S-1 Gard.  And, again, to be admissible, his

opinions on the S-1 Gard have to be reliable.  They

have to be the product of a reliable methodology.

And I -- I -- I use this as an example.  If

Mr. Caldwell were to come into court and say, I think

the bus was going 65 miles an hour, I say, Well,

Mr. Caldwell, what is that based on?  Well, one of the

witnesses who didn't see the bus at all, just heard

some noise behind him and I relied on that, and based

on what that person heard, I think 65 miles an hour,
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looks -- sounds reasonable.  Did you look at the video?

No, I didn't look at the video.  Did you talk to the

eyewitnesses?  No, I didn't talk to them.  Look at any

pictures?  No.  Look at the damage?  No.  That opinion

would be inherently unreliable, and it would be

inadmissible.  You couldn't allow Mr. Caldwell to take

the stand and give that opinion hoping that the jury

won't give it any weight because it has absolutely no

basis in fact.  His opinion becomes inadmissible

because it's unreliable.  He didn't use any reliable

methodology and, therefore, he wouldn't assist the

trier of fact.

Well, that's what we're saying about the

S-1 Gard.  Here, Mr. Caldwell admitted he's never held

one of these devices.  He's never seen one up close.

He might have seen one out on a roadway on a transit

bus somewhere.  He doesn't know how much it weighs.

He's not even sure what material it's made of.  He

doesn't know what sort of injurious consequences it

would have if it hits someone.  And he doesn't know

what kind of condition a guard would be in.  Because we

went through some of the manufacturer's literature, and

it talks about varying conditions of the guard over

time, and what's a safe or unsafe condition and when

you need to replace it, that sort of thing.  He doesn't
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know any of that.  

But most importantly, he does not know what

the overlap between the tire and Dr. Khiabani's helmet

would have been.  And why that's important is this:

Our experts have -- have laid this out, and they've

explained that when you install the S-1 Gard, if this

is the tire, the -- the guard gets installed a little

bit inside the tread, about an inch to an inch and a

half.  That's what the manufacturer tells you.  So

there's a part of the outside tire that is still

exposed.  And our experts have looked at it and said,

well, based on our analysis, the way that

Dr. Khiabani's helmet impacted the tire, the S-1 Gard

would have just missed him.  It wouldn't have actually

impacted him.  

So I asked Mr. Caldwell, You would agree with

me to know whether the S-1 Gard would have made any

difference in this case, you'd have to know the overlap

between Dr. Khiabani's helmet and the -- and the tire.

And he said, Yes.

And I said, What's -- what is that overlap?

I don't know.

So he doesn't have a reliable methodology to

offer an opinion that the S-1 Gard would have made a

difference in this case.  And that's what our motion is

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

003219

003219

00
32

19
003219



     8

focused on.  It doesn't go to weight.  It does go to

admissibility because he doesn't have any reliable

methodology to offer that opinion.

Thank you.

THE COURT:  Mr. Pepperman.

MR. PEPPERMAN:  Good morning, Your Honor.

THE COURT:  Good morning.

MR. PEPPERMAN:  A few things.  Number 1, I

want to be clear about what Mr. Caldwell's opinion is

on the S-1 Gard, because it's very narrow.  It's based

on his accident reconstruction and his review of the

S-1 Gard product literature that he would have expected

the S-1 Gard to impact Dr. Khiabani's helmet.

Now, he doesn't say what the injurious

consequence of that was going to be.  He doesn't say

this is what would have happened if it had hit him.

All he says is based on my accident reconstruction,

Dr. Khiabani's helmet and head was run over by the rear

wheels of the tire.  If this S-1 Gard was installed

pursuant to the manufacturer's installation

instruction, I would have expected it to come into

contact with his helmet.

Now, when they argue that he doesn't know the

injurious consequences of what would happen, he's not

giving any opinion on that.  When he -- he says he
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doesn't know the weight of the S-1 Gard, he's not

giving any opinion that's based on the weight of the

S-1 Gard.  So we're not talking about what he doesn't

know related to opinions he's not going to give.

That's irrelevant.  All we're talking about is what is

his narrow opinion on the S-1 Gard, that it would have

contacted his head, and is he allowed to -- to give

that opinion and does -- do the defendants' arguments

against it go to weight versus admissibility?

Now, what is his opinion based on?  One, it's

based on his accident reconstruction.  And his

qualifications and the fact that defendants aren't

disputing them do matter.  Because he's a qualified

accident reconstruction expert.  He's revered in the

field.  He's done hundreds of these accident

reconstructions.  It's certainly not an unreliable

methodology for him to say, I did an accident

reconstruction in the case.  Dr. Khiabani's head was

run over by the bus.  If this S-1 Gard was in front of

the rear wheel of the -- of the bus, I would have -- I

believe it would have impacted his helmet and head.

Now, they may not like that opinion because it -- it

disputes their expert's opinion that a sliver of the

tire was -- is what caused the damage to this helmet,

but that's his opinion.  It's based on reconstruction
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that he completed which they don't dispute.

And the second basis for his opinion that

they say is unreliable, his -- is what they call is

a -- not a product of -- of reliable methodology, well,

they asked him about what his opinion -- his opinion

and what it was based on in his deposition.  I'll read

it to you.

"So is your opinion that an S-1 Gard would 

have interacted with Dr. Khiabani's helmet? 

"ANSWER:  Yes.

"QUESTION:  And what is that opinion based

on?

"ANSWER:  The geometry.  I'm aware of the

guard and the fact that his head got partially

run over by the tire."  

It's -- it's geometry.  It's -- that's not

unreliable.  It's this is the size of the helmet.  It's

underneath this bus.  It's impacting this tire.  If the

S-1 Gard is installed pursuant to the manufacturer's

instructions, I'd expect it to hit the -- the helmet

to -- or the S-1 Gard to impact the helmet.  

Now, what are they arguing?  Well, you

never -- you didn't actually see the S-1 Gard.  You

looked at the product literature.  Yes, that's true.

You didn't measure the -- whether it was a 1-inch or a

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

003222

003222

00
32

22
003222



    11

2-inch overlap.  You just looked at the product

literature and the installation instructions.  Yes,

that's true.  You don't know the exact height that it

would have been.  Well, it says 4 to 6 inches.  I don't

know the exact height, that's true.  You never touched

the S-1 Gard.  You didn't feel it in your hands.

Now, we're not asking them to preclude --

we're not asking the Court to preclude them from

asking -- cross-examining Mr. Caldwell on those

matters.  They can go in and say, hey, his opinion, you

shouldn't listen to it because he never touched it, he

only looked at literature and pictures, he didn't rely

on the actual physical manipulation of it.  He looked

at a picture.  That all goes to weight of the opinion

not admissibility.  It -- his opinion is based on

accident reconstruction.  It's based on geometry.  And

they can explain to the jury why they shouldn't listen

to that opinion, but it certainly is admissible.

THE COURT:  Counsel?  

MR. RUSSELL:  All -- all I would suggest,

Your Honor, is to -- with respect to his reading and

our reading on pages 77 and 78 of Mr. Caldwell's

deposition where I asked:  

"You would agree with me that to determine 

if indeed the S-1 Gard would have" act -- 
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"interacted with Dr. Khiabani's helmet, you 

would need to know, No. 1, the overlap between 

the helmet and the tire.   

"Would you need to know that?"   

He says, "Yes."  Then he tries to say:  

"Well, I got that from Dr. Stalnaker's 

opinion."   

And I said:  

"Well, what's his opinion on between the 

overlap and the tire?"   

"I don't believe he quantified it.   

"And as we sit here today, you do not know 

the overlap between the helmet and the tire; 

correct?   

"That's correct."   

That's the heart of this motion.  In order to

provide an opinion that the S-1 Gard would have

interacted with Dr. Khiabani, he needs a measurement --

by his own admission needs a measurement that he

doesn't have.  And that makes his opinion on that

issue, on that issue, unreliable and inadmissible.

Thank you.

THE COURT:  Okay.  All right.

Let's go on to Defendant's Motion in Limine

No. 2.  This is to exclude illustrations by plaintiffs'
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expert Joshua Cohen that have no basis in fact.

MR. RUSSELL:  Yes, Your Honor.  Thank you.

As a general matter, illustrations and

demonstrative evidence is often helpful, if it has a

basis in fact.  If it has a basis in the evidence.  And

many of Mr. Cohen's illustrations do not.

Once again, if you look at plaintiffs'

opposition, they start by saying how wonderful of an

expert Josh Cohen is, and he's the foremost expert in

3D re-creations.  I'm -- I'm not questioning.  He's a

very intelligent man.  Unfortunately, he doesn't have

anything to actually base his illustrations on, so they

are completely theoretical illustrations that will

confuse and mislead the jury.

And the reason we require demonstratives and

illustrations to have a basis in fact is because if

they don't, well, they're not relevant.  If you put up

an illustration that doesn't have anything to do with

the actual facts of the accident or is not based on

what actually occurred, it's not relevant because it's

not helpful to the jury.  And you can't use an -- a

misleading or an inaccurate illustration to -- to

reflect your expert's opinion.  If your expert's going

to give up -- get up on the stand and try to give an

opinion that doesn't have any basis in fact, you can't
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salvage his opinion by using an illustration that also

has no basis in fact.  And you can't salvage the

illustration by saying, well, so and so is going to

testify about this.  Neither one of those things come

in.  You can't -- you can't, you know, tie an

inadmissible, misleading illustration to an expert's

opinion and say, well, it's okay to use it then.

Now, the blind spot issue of Mr. Cohen's

illustrations, that's -- that's the particular -- one

of the more problematic ones.  And it was on -- I

believe it is Exhibit 1 to our motion.  I'm sorry.

It's Exhibit 2.  And the one that's really, really a

problem that I -- I want to focus on because I think it

really highlights the purpose of our motion and the

analysis the Court should be adopting.  And it's his

Illustration 18C.  And it's on page -- his report

doesn't have page numbers.  I apologize.  But it's

essentially a picture from -- it's -- it's under the

page that says "Contributing Factors."  And -- and that

page actually has all of the illustrations that I want

to focus on today.

Your Honor, you have that?  

THE COURT:  Okay.

MR. RUSSELL:  All right.  So if you look at

Exhibit 18C, and they would like to have Mr. Cohen put
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up this illustration, and they'd have -- like to have

Mr. Flanagan talk about this because, well, this is

going to -- I'm going to tell you about blind spots.

And this is the blind spot that existed in this coach.

He's not going to let the jury know, well, I'm not

really sure if this actually happened.  He's going to

say, well, I'm going to show you a blind spot.  No one,

no one is going to come into this courtroom and testify

in any way, shape, or form to support that picture.

Now, plaintiffs say in their motion that,

well, Mr. Cohen, he's not just putting in theoretical

measurements.  He had video evidence.  Well, if you

look at his deposition, 18C, he tells me is a

recreation or an illustration of something before the

bus and the bicycle get into the intersection.  Before

the video starts.  So he admits this is an illustration

not based on anything in the video.

And what Mr. Cohen is going to say is, well,

if I put a cyclist X number of feet away from the bus

and X number of feet in front of the bus, if I put him

at a certain lateral and longitudinal proportion with

the bus, this is what you see.  And then Mr. Flanagan

is going to get up there and, see, that's what I told

you.  Ladies and gentlemen of the jury, that -- that's

the blind spot I told you about.
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No one will ever come into this courtroom and

say that at any point in time Dr. Khiabani was X feet

away from the bus laterally or X feet in front of the

bus longitudinally such that would support Exhibit 18C.

Mr. Cohen himself said this is completely theoretical.

Now, they tried to salvage his testimony by

saying, well, it's a theoretical placement, but that's

actually what you would see.  Well, that's fine.  But

as the Court can surely appreciate, if the theoretical

bicycle is 6 inches that way or 6 inches to the left,

it's going to change this picture.  If that theoretical

bicycle is 6 inches in front or 6 inches to the back,

it's going to change that picture.  And Mr. Flanagan

himself admitted that.  And Mr. Flanagan who's the one

apparently whose testimony this is going to illustrate

testified unequivocally, I don't know where he was.  I

don't know the lateral and the longitudinal distances.

So how can he use an illustration to

illustrate an expert's testimony when the expert

himself says I can't tell you this actually ever

happened?  I can't tell you this was actually ever the

situation.  All of those factors, Mr. Flanagan

acknowledged in his deposition you need to know.  You

need to know the lateral distance.  You need to know

the longitudinal distance.  You also need to know how
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the driver was situated.  And you also have to know

that the driver was looking in the lower right corner

at that precise moment in time.  He has none of that

information.  He doesn't know any of those facts.  And

all of those facts are the basis of Mr. Cohen's

opinion.  This is a completely, you know, made up

theoretical, this might have been what happened out

there when there's not going to be any testimony to

support it.

If you show that to the jury, the jury's

going to assume, oh, well, that must have happened at

some point in the accident because why would they show

me that picture?  Why would the plaintiff show me that

picture if that didn't really exist?  That's, again,

not about weight.  It's about admissibility because

it's irrelevant.  Without facts to show that these

things actually occurred, these are irrelevant

illustrations, and they should not be admitted.

The one above that, Exhibit 17, that's the --

the proximity sensor illustration.  And Mr. Cohen says,

well, I got it off of -- of a Volvo ad, you know, and

the Volvo was showing me how their proximity sensor

worked.  So I asked Mr. Flanagan about that,

considering this is supposedly going to illustrate his

opinion.  I asked him about the Volvo proximity sensor.
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It's a rear- and side-facing proximity sensor that goes

on the mirror.  This doesn't have anything to do with

the proximity sensor that Mr. Flanagan wants to talk

about.  Mr. Flanagan wants to talk about proximity

sensors looking to the side of the bus and behind it.

Because Mr. Flanagan himself said this isn't -- in

Picture 17, that's not a blind spot.  I can't tell you

about blind spots in front of the bus because I can't

understand how Mr. Hubbard wouldn't see him in front of

the bus.  He's talking about a lower right-hand side

blind spot, like the one in Exhibit 18C.

Well, the picture in Exhibit 17 doesn't have

anything to do with 18C.  And Mr. Flanagan said that

the Volvo sensor he thinks would be a good

recommendation or a good illustration of a proximity

sensor, that's a side- and rear-facing proximity

sensor.  So Exhibit 17 doesn't illustrate his opinion

at all because he's not going to give that opinion.

And the final one is the -- Exhibit 19.  By

the way, Your Honor, Exhibit 19 suffers from the exact

same flaws that Exhibit 18C does, which is this lateral

distance between the bus and the cyclist, we don't know

that at any point in time until the point of impact.  I

agree that the experts have now been able to determine,

and Mr. Kemp showed you a video of this, because of the
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shading and the trees, they have an idea of where the

point of impact was.  And obviously at that point, we

know the distance is zero between the cyclist and the

bus.  But that's not what Exhibit 19 is trying to show.

Exhibit 19, again, is trying to show this

blind spot and how close they got.  But we don't have

actual data, information, or a witness to back that up.

So it's -- it's theoretical.  It's irrelevant.  It's

misleading.

The last one is Exhibit 20 regarding the

S-1 Gard.  And that's simply an issue of Mr. Cohen has

put this figure there to try to re-create where

Dr. Khiabani was or how he was positioned.  He based

that or was going to illustrate Dr. Stalnaker's

testimony.  Dr. Stalnaker said, well, I'm assuming he

was on his back.  He said, I don't -- I don't know.  I

couldn't tell you he was on his back.

So, again, not weight.  It is admissibility.

Irrelevant, misleading, and without basis in fact.

Illustrations cannot be used to try to save their

expert's opinion if they're not going to be helpful to

the jury and if they're going to confuse things.

THE COURT:  Okay.  Thank you.

Mr. Pepperman.

MR. PEPPERMAN:  Thank you, Judge.  
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Since in this one we're talking about the --

the illustrations, I did a -- a PowerPoint so we can

kind of go through some of -- some of them.

Now, you know, we're getting a lot of

criticism for explaining what our experts did and the

foundations for their opinions and with Mr. Cohen how

he came up with his illustrations.  But I think that is

extremely crucial to the Court understanding that what

he did in this case and -- and what his -- his

illustrations are based on are a -- a 3D visualization

model.  And this is the new trend.  This is what -- you

know, what these guys are doing.  They're -- they're

using technology, and we've come a long way with

technology and it's -- it has a great application in

the courtroom.  It's commonly used in the courtroom.

And so what we can see in the -- on the

screen is he uses computer programming and basically

makes an identical computer-generated image and model

that you can actually manipulate of the scene of the

accident.  And this is based on the -- the laser scan

data taken from the scene, the different measurements

taken at the scene.  And it's a -- an exact replica to

the -- you know, I don't know how -- the exact ratio

how close it gets.  But it's essentially the exact same

thing that you're -- you're seeing at the scene.  
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Can we go to the next slide, Shane.  

This is a -- an example of kind of the

finished product and what you can do with it.  

So on the left, we see -- that's a -- a

screen shot from the actual Red Rock video.  That's the

surveillance video.  The next -- the one next to it is

the computer-generated model re-creating the Red Rock

video.

Now, those buses are the exact same

dimensions.  The -- the street, the light posts, the --

everything that you see in those images, they're

exactly the same measurements.  One is the

computer-generated model which you can manipulate, and

one is the actual screen shot of the -- the scene of

the accident, the accident occurring.

Now, why is that important?  Why is it

helpful?  You can see -- in the video, you can barely

see Dr. Khiabani behind -- after he was -- immediately

following the accident.  But he's blocked by the big

palm tree in the middle.  Can't really see him.  So

what can we do in the model?  We can pull that palm

tree back.  And so we can -- you can get a better

visualization, illustration of what you would see in

the video if we could pull that palm tree back.

So this has a -- a number of applications,
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and -- and Mr. Cohen has created a number of

applications for this, the vast majority of which are

not contested.  They're not -- you know, they're not

saying this model was -- is no -- lacks foundation.

They're not saying that this isn't the exact same

thing.  They're not saying that this is misleading or

we're doing anything to mislead the jury.  All they're

saying -- they're -- they agree that this is as -- as

Mr. Russell said, Mr. Cohen's a smart guy.  He's good

at this.  He did a good job with this model.

Next slide, Shane.

Okay.  So next important distinction I want

to make with this is what are we talking about?  Okay.

Now, a computer-generated animation like what Mr. Cohen

did, it can be used demonstratively or substantively.

Substantively it's -- it's like it's creating its own

expert opinion.  You know, the -- the computer is the

expert.  You -- you -- I think what the -- the quote

from this case says it's -- it's a simulation rather

than mirroring a witness's testimony, forms a

conclusion based on broad data and is substantive

evidence in and of itself.  That's not what we're

talking about here.

Mr. Cohen did some measurements based on his

model to -- to, you know, verify the speed of the bus
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and the location of the bus.  But what we're talking

about here is purely demonstrative.  Computer animation

is purely demonstrative when used to illustrate a

witness's testimony.  And that's what Mr. Cohen is

doing here.  He's illustrating the opinions, the

testimony of our experts.  And those are the three kind

of areas that they're trying to exclude these

demonstrative exhibits.

One is the blind spot experts.  He did some

illustrations for the blind spot experts.  Two is the

aerodynamics expert -- I mean the biomechanical expert

to show the biomechanics of the injury.  And three, the

proximity sensors.  Of no -- I highlighted this

portion.  That is the most commonly used method for

these demonstratives, these illustrations.  The most

commonly used method to introduce a computer-generated 

animation or simulation is to illustrate the testimony

of an expert witness.  That's what we're doing.  This

is extremely common.

Next slide, please.  

So, you know, there's a lot of statements

about, well, it's not based on any facts whatsoever.

Okay.  Well, to one extent, that's wrong, because we do

have some factual information that these -- that some

of the demonstratives are based on.  And it wasn't
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clear whether they're seeking to exclude this one or

not, but I wanted to show this example because we have

the Red Rock video.  And, again, you can capture -- you

can see the -- the outline of Dr. Khiabani against the

side of the bus where he's located.  Again, because of

the resolution, you can't make out him and because of

the palm tree, it's even more difficult to see.  But we

do have some factual basis to say this is where Mr. --

or Dr. Khiabani was, and we have the scuff mark on

the -- on the side of the bus behind the wheel.  So to

the extent they're saying something like this is not

a -- a valid representation of where Dr. Khiabani was,

that's simply not true.

But it -- it doesn't seem like they're --

they're saying that with respect to this one.  It seems

they're focusing on the prior two entering the video

stuff.  

So, Shane, please next slide.  

Okay.  So these are the visibility, two of

the visibility slides that they seek to exclude.  And

they're -- the -- the reason that we are illustrating

these two slides is because they show the height of the

different obstructions on the bus.  And that's going to

be a -- a big issue at the trial, is what are the

obstructions, what can the driver see, how could they
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have designed the bus better so there was less

obstructions, better visibility.

Now, remember, Your Honor, in this case, I

mean, the -- Dr. Khiabani went under the bus as the bus

is moving away from him.  And the rear wheel of his

tire was -- was enough to get on -- get over his

helmet, and that's what caused his death in this case,

so -- and -- and it's their argument that it was a

fraction of a -- an inch that the tire ran over his

head.  Now, we dispute that.  I don't see how that's

possible.  But in either case, we're talking about

milliseconds, a millisecond difference here, that if

that bus just a little bit sooner, saw him a little bit

sooner, started pulling away just a fraction of a

second quicker, then it's highly likely that that rear

tire misses -- misses Dr. Khiabani -- or misses

Dr. Khiabani's helmet altogether, and we're talking

about a much different case here.

But -- so that -- that timing, that

obstruction, that, you know, ease of visibility is a

big issue.  And this illustration illustrates what our

experts, our visibility experts are going to testify

about the obstruction, where -- what the bus driver

could see, what he couldn't see in a -- in a given

situation.  And, you know, yeah, to some extent if he's
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here, you might see something different.  If he's over

a little bit, you might see something a little bit

different.  But that's not the point.  We're not

re-creating what the bus driver saw exactly where

Dr. Khiabani was.  

What we're doing is we're illustrating the

obstructions.  We're illustrating the problems that the

bus driver has with visibility and that doesn't matter

where Dr. Khiabani is, because there's visibility

obstructions no matter where he is on -- on the side of

that bus.

Next slide, please, Shane.  

Now, this is another illustration they're

seeking to exclude.  Now, this is -- Mr. Cohen did this

illustration, but this is directly from Mr. Sherlock

who's one of our visibility experts, it's exactly from

his report.  And what he's doing, he's not saying --

Mr. Sherlock's not saying this is what happened.  This

is what the bus driver saw.  This is where Dr. Khiabani

was.  This is where the bus driver was.  This is where

the bus driver was looking.  That's not what he's doing

with this visual aid -- visual aid.

What he's doing is he's showing that this is

the problem with the bus.  This is the visibility

obstruction.  When someone is in that general area
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where Dr. Khiabani was, there's this problem called

visual crowding, that there's the larger A-pillar, the

block on the door, the high -- the high, you know,

steering wheel, and the -- and all of the obstructions

that are in his view, it causes someone to not notice

that someone might be there.  Because there's so many

other visual things popping out in their way, it

creates kind of like a blending effect.  That's the

problem here.  That's what we're illustrating, this

effect.  Not re-creating exactly what happened.  We're

not attempting to do that.

So their argument that, well, it doesn't

re-create exactly what happened is totally beside the

point because we're not trying to re-create exactly

what happened.  We're trying to illustrate our expert's

testimony on, for example, visual crowding or

obstructions or the problems with the visibility in

this bus.

Next slide, please.

Now, here we have Dr. Stalnaker's report.

Dr. Stalnaker is our biomechanic.  Again, these -- this

is directly from his report.  Okay?  Dr. Stalnaker

looked at the helmet.  He looked at the injuries.

Specifically, Dr. Khiabani had a -- a -- a -- a radial

fracture on his -- the left side of his head that was,
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you know, in a -- in a circular shape.  And so what

he -- what that tells him as a qualified expert

biomechanic is that the left side of his head was on

the ground when the bus impacted, went over his head.

It's that flat ground and the -- the crushing of the

head which causes the circular fracture on the left

side of his head.

Then he looks at the helmet, and he sees the

damage to the helmet and the tire -- what looks like

tire tread and says this is the angle that the bus went

over.  And based on that information, he formulates an

opinion of the position of Dr. Khiabani's body when

he's run over by the rear tire of the bus.  And based

on that, he says, yeah, based on this, it's my

assumption that he's lying on his back, his head's on

the ground, he's lying flat on left, and the bus went

over and at this angle.

Now, they say, oh, he's just assuming, he's

assuming.  He's not saying, well, I assume based on

nothing.  He's saying it's my assumption based on the

angle of -- based on the injuries, based on the exam of

the helmet.  And that's what experts do.  That's his

opinion.  And Dr. -- and Mr. Cohen is illustrating that

opinion.  He's just illustrating Dr. Stalnaker's

opinion that this is the position Dr. Khiabani was at
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the time of the accident.

And if you look at the -- the next slide,

this is Mr. Cohen's illustration, and the first one is

exactly from Dr. Stalnaker's report.  And the second

one is just kind of a drawn back view of it.

Next slide, please, Shane.

Now, this is the proximity sensor

illustration.  Now, a proximity sensor is -- as our

proximity sensor expert, Mr. Flanagan, testified, it

works by invisible -- you know, invisible -- invisible

rays going out and hitting the objects and bouncing

back and giving a signal.

So what do you do?  How do you demonstrate

that?  How did you illustrate that testimony?  Like

this.  This is what you do.  You draw lines where the

range is.  And yes, the Volvo one that may have -- that

specific Volvo one that was being discussed in his

deposition may have been on the -- on the rear -- on

the side mirror, but that's not what we're

illustrating.  We're not illustrating how that

particular Volvo proximity sensor would have worked.

We're illustrating how proximity sensors work in

general.  And this is an illustration of that.  It's

not misleading or we're not saying this Volvo one is

what should have been on there.  This is how the Volvo
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one works.  We're just saying, generally speaking, this

is how a -- a proximity sensor works.  And that's an

identical illustration of that.

So the argument to all these illustrations

is, well, they're not -- they don't have a basis in the

evidence.  They're not what actually occurred.  They're

theoretical.  They're not what actually occurred.  But,

again, we're not illustrating what actually occurred.

We're illustrating what our expert's opinions are.  And

that is the critical distinction here.

And I think the best example of this

distinction is in the Hinkle v. City of Clarksburg case

from the Fourth Circuit, which is their case.  This is

their case that they cited.  And I think they sum it up

very, very succinctly by saying, "Obviously the

requirement of similarity is moderated by the simple

fact that the actual events are often the issue

disputed by the parties.  Although there is a fine line

between a re-creation and an illustration, the

practical distinction is the difference between a jury

believing that they are seeing a repeat of the actual

event and a jury understanding that they're seeing an

illustration of someone else's opinion of what

happened."

And that is what we're talking about here.
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We're not saying this is what actually occurred.  This

is exactly where Dr. Khiabani was.  This is a

re-creation of the event.  That's not what we're doing.

We're saying this is our opinion.  This is an

illustration of our expert's opinion of what occurred.

It's an expert -- an illustration of what

Dr. Stalnaker's opinion is about where Dr. Khiabani's

body was on the ground, where the bus impacted his

helmet.  These are an illustration of what our

visibility experts will opine are the problems with the

visibility of the bus.  It illustrates their testimony.

It's not anything more than an illustration of expert

testimony which is the most common way these

illustrations are used.  

And it is -- the argument that if it's not an

actual -- if we can't show you that it's an actual

re-creation of what occurred, it has to be excluded

misstates the law, because we're not proposing a

re-creation of what occurred.  We're illustrating our

expert's opinions.

And here's the critical problem with the --

with the motion.  The argument -- their argument is,

well, you can't salvage an expert's baseless opinion

with these illustrations, but they're not challenging

any of the expert's opinions that underlie these
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illustrations.  They haven't come in and said -- you

know, they say, oh, Dr. Stalnaker's opinion is an

assumption.  You know, it's -- it's meritless.  They're

illustrating a meritless opinion.  Well, they haven't

sought to exclude Dr. Stalnaker's opinion about the

biomechanics of the fall and -- and the location of his

body and how he was run over.  They're not challenging

that opinion.  If they were and the Court ruled that

Dr. Stalnaker's opinion was inadmissible, then

Mr. Cohen's illustration of that opinion would also be

admissible -- inadmissible.  

But that's not what they're arguing.  They're

saying we want you to exclude the illustrations without

asking you to exclude the underlying expert opinions

that they illustrate.  And that is a total disconnect

in the relief.  If -- if they're not going to challenge

the expert's opinions as inadmissible, then there's no

basis to challenge the illustrations of those opinions

as inadmissible.

THE COURT:  All right.

MR. PEPPERMAN:  Thank you.

THE COURT:  Well, actually, I have a couple

of questions for you.  And I -- I didn't denote exactly

which illustration it was.  But I -- I believe it was

the one where you had the actual photograph and then
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the re-creation or the illustration.  If you can, I

just want to know --

MR. PEPPERMAN:  Do you mind pulling that up,

Shane?

MR. GODFREY:  Sure.

MR. PEPPERMAN:  I think it's back a couple.

The Red Rock surveillance one.

MR. GODFREY:  Sure.

THE COURT:  Actually -- actually, it may be a

little bit later or it may be the -- the next one.

Generally, do you have information as to

the -- how -- how close Dr. Khiabani was to the bus?

Or the motor coach, excuse me, motor coach?

MR. PEPPERMAN:  At -- at certain points, we

do.

THE COURT:  Okay.

MR. PEPPERMAN:  You know, we -- there's the

scuff mark on the bus -- side of the bus behind the

rear wheel.  And we know -- you know, I think both the

experts agree that, you know, the angle of the bike is

that -- we know the angle where it is to make that type

of mark with the handlebar.

And then the other information we have is

the -- the outline of Dr. Khiabani next to the bus

which is in that similar location.
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THE COURT:  All right.  Thank you.

MR. PEPPERMAN:  Thank you.

MR. RUSSELL:  And, Your Honor, just to touch

base on the question you just asked, that -- that last

image is not really one of the problematic ones because

Mr. Pepperman's right.  I mean, there's some general

agreement where -- you know, where on the bus the

impact occurred.

THE COURT:  Right.

MR. RUSSELL:  But that's not -- that's not

what we're talking about, and that's not the issues

that were raised in our motion.

I -- I -- I heard some very interesting

distinctions attempted to be made which actually I

think highlight and made me realize even more why these

are problematic and why plaintiffs are fighting so hard

to keep them in.  We heard this is the new trend.  You

can now manipulate, you know, photos to show what you

want them to show.  We're not challenging Mr. Cohen's

3D visualization.  He's got high-end software to do

that.  That's fine.  Okay?  We're not talking about the

new trend.  Yeah, if you -- if you have a helpful

diagram or an illustration for an expert that you can

actually back up with evidence, by all means, I think

it is helpful.
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But apparently, from what I'm hearing, the --

the new trend is to use these tools to -- to mislead

and confuse the jury.  Now, I find it interesting that

Mr. Pepperman put up 18A and 18B, and these are the

ones that show the height of the bus at various angles.

And then we talk about 18C as well.  And what he said

is, Well, these illustrations go to show our expert's

opinion about the visibility problems, to show you

where there's -- there's obstructions.  And

Dr. Stotter -- excuse me, I'm forgetting the name now,

but -- but -- Mr. Sherlock.  Mr. Sherlock is going to

talk about visual crowding.

Well, my question is this, then:  Why do you

need the bike, then?  Why does the bike have to be

there?  You're showing measurements on the bus.  You're

talking about this solid door.  You're talking about in

18C the dashboard and where the A-pillar is and where

the door stash comes across.  That's the problem that

their experts want to talk about.  And you know what,

that probably is fair game because that would

illustrate here's what the bus looks like.  Ladies and

gentlemen, here are the measurements we took.  Because

those are actual facts and that's actual evidence.  But

why do they have the bike there?  

Well, Mr. Pepperman showed his hand a little
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bit on that.  What he said is, Well, what we need is to

show the jury what a driver would see if someone was

where Dr. Khiabani was.  That's exactly why they want

to do this.  They don't want to show you in general

diagrams or pictures of visual crowding or

obstructions.  They want to tell the jury, you know

what, when Dr. Khiabani got to that spot, that's what

the driver would have seen, without one shred of

evidence that Dr. Khiabani ever got to that spot.

I also find it interesting -- and it -- it

just occurred to me.  I look at 18A and 18B and 18C,

and I see something common in all of them.  And I asked

Mr. Cohen about this and I -- I -- I realize now why I

asked at the time.  I asked him if he knew the position

of Dr. Khiabani's head at the time he was driving down

the road.  And he said, No, we don't have any

information on that.

Well, what's interesting is Mr. Pears, the

witness who was sitting in the front passenger seat

which, not surprisingly, they put in their

illustration, they've got somebody sitting there in

that front passenger seat, Mr. Pears said that right

before the impact, he sees Dr. Khiabani look back to

his left with a shocked look on his face.  And I

guarantee you're going to hear that from the plaintiffs
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during the case, that he was shocked.  And we're going

to talk why he was shocked.  We're going to speculate

why he was shocked.  But they're going to talk about

Mr. Pears, and they're going to say Dr. Khiabani took

his hand off and looked over his left shoulder and had

a shocked look on his face.  Why don't these bicyclists

have their head turned looking at the bus?  Why does

this bike -- bicyclist have both his hands on the bus

with his head down?  Because that's not what

Mr. Hubbard, the driver, would have seen if he had

looked in that direction according to Mr. Pears,

according to the evidence.

So they want to use these illustrations to

try to paint the picture that Dr. Khiabani was riding

in his bicycle lane, head down, both hands on the

handlebar when that's completely contrary to the

evidence.  If they want to show the visual obstruction,

they don't need the bike there.  They can show that

without the bike there.  That's our concern with these

illustrations.  

And, again, we focused only on a few.  Some

of the illustrations that Mr. Pepperman showed I don't

have a problem with.  Taking the palm tree out to be

able to show where Dr. Khiabani ended up, you know,

that's fair.  That's helpful for the jury to get an
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idea of what happened in the accident.  But you can't

then extend that to just plug in data that they don't

have to create a -- a picture for the jury to say,

well, there's our case.  That's why we win, ladies and

gentlemen, because that's what Dr. Khiabani would have

looked like to the driver.  They don't have the

evidence to support that, and it's misleading to allow

them to put that in.

Thank you.

THE COURT:  I -- I would like to hear more

from Mr. Pepperman about -- give you some flexibility,

Defense, from yesterday.  Can you respond to that,

please.

MR. PEPPERMAN:  Well, it's -- it just is a

difference between a re-creation and an illustration.

They're arguing this should be excluded because it's

not an accurate re-creation.  And we're not saying it's

a re-creation.  It's an illustration.  And there's a --

a legal distinction, exactly what the Hinkle case says,

and, you know, it's -- and the Fourth Circuit noted,

hey, we're talking about a fine line, but it's the

difference between the jury thinking this is what

happened.  This is -- we're showing you in this -- in

these illustrations what happened, where Dr. Khiabani

was, where he was looking, where his hand was, you
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