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WILL KEMP, ESQ. (#1205)
ERIC PEPPERMAN, ESQ. (#11679)

e.pepperman(@kempjonges.com
KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Telephone: (702) 385-600¢

Facgimile: (702} 385-6001

nan -

CHRISTIANSEN LAW OFFICES
PETER S. CHRISTIANSEN, ESQ. (#5254)
KENDELEE L. WORKS, ESQ. (#9611)
810 South Casino Center Blvd.

Las Vegas, Nevada 89101

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

KEON KHIABANI and ARIA KHIABANI,
minors, by and through their Guardian, Case No.: A-17-755977-C
MARIE-CLAUDE RIGAUD; SIAMAK

BARIN, as Executor of the Estate of Kayvan | Dept. No.: XIV

Khiabani, M.D. (Decedent), the Estate of
Kayvan Khiabani, M.D. (Decedent);
SIAMAK BARIN, as Executor of the Eséate PLAINTIFFS®’ PROPOSED
of Katayoun Barin, DDS (Decedent); and the

Estate of Katayoun Barin, DDS (Decedent); VERDICT FORM

Plaintiffs,

VS,

MOTOR COACH INDUSTRIES, INC,,
a Delaware corporation; et al.

Defendants,
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Seventeenth Floor
Las Vegas, Nevada 89169

(702} 385-6000 = Fax (702) 385~

JONES & COULTHARD, LLP
d Hughes Parkway

3800 Howar
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We, the jury, find as follows on Plaintiffs’ different strict liability claims for
compensatory damages against MCI:
1)  Is MCI liable for defective design (Right-Side Blind Spot)?
Yes No
2)  Is MCI liable for defective design (Lack of Proximity Sensor)?
Yes No
3)  Is MCI liable for defective design (Lack of Rear-Wheel Protective Barrier)?
Yes No
4)  Is MCI liable for defective design (Aerodynamic Design)?
Yes No
5)  Is MCI liable for failure to warn?
Yes No
If you answered “Yes” on any of the above liability questions, you must
also determine Plaintiffs® claim for punitive damages against MCI:
1)  Is MCI liable for punitive damages?

Yes No
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KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169
{702) 385-6000 + Fax (702) 385-6001

kict@kempiones.com
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If you answered “Yes” to any of the above liability questions, fill in the

amount of compensation that you deem appropriate for each Plaintiff’s

compensatory damages arising from the death of Dr. Kayvan Khiabani:

KEON KHIABANI COMPENSATORY DAMAGES

Past Grief and Sorrow $

Future Grief and Sorrow S

Loss of Probable Support,
Companionship, Society, and
Comfort $

Pain and Suffering of Dr.
Kayvan Khiabani (to be divided
Between the heirs) $

Disfigurement to Dr. Kayvan
Khiabani (to be divided between
the heirs) $

ARIA KHIABANI COMPENSATORY DAMAGES

I

I

Past Grief and Sorrow $

Future Grief and Sorrow S

Loss of Probable Support,
Companionship, Society, and
Comfort $
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THE ESTATE OF KATY BARIN, DDS COMPENSATORY DAMAGES

The Grief and Sorrow Suffered by
Katy Prior to Her October 12, 2017,
Death $

The Loss of Probable Support,
Companionship, Society, Comfort,

and Consortium Suffered by Katy

Prior to Her October 12, 2017, Death $

Medical and Funeral Expenses $

THE ESTATE OF KAYVAN KHIABANI, MD COMPENSATORY DAMAGES

DATED this _ day of March, 2018.

FOREPERSON
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ADRIANA ESCOBAR
DISTRICT JUDGE
DEPARTMENT XIV
LAS VEGAS, NEVADA 89155

ORDR

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

KEON KHIABANI and ARIA KHIABANI,)
minors, by and through their Guardian, )
MARIE-CLAUDE RIGAUD; SIAMAK )
BARIN, as Executor of the Estate of Kayvan)
Khiabani, M.D. (Decedent), the Estate of )
Kayvan Khiabani, M.D. (Decedent); )
SIAMAK BARIN, as Executor of the Estate )
of Katayoun Barin, DDS (Decedent); and
the Estate of Katayoun Barin, DDS
(Decedent);

Plaintiffs,
Vs.
MOTOR COACH INDUSTRIES, INC.,
MICHELANGELO EXPRESS; EDWARD
HUBBARD; BELL SPORTS, INC. d/b/a

GIRO SPORT DESIGN; and SEVENPLUS
BICYCLES, INC. d/b/a PRO CYCLERY

Defendant(s).

N N’ N N’ N’ N’ N’ N’ N’ N’ N’ N N’ N’ N’ N’

CASENO.: A-17-755977-C

DEPT. NO.:

ORDER

Defendant’s objection to Special Master’s Order Staying Post-Trial Discovery
Including May 2, 2018 Depositions and alternatively Motion for Limited Post-Trial Discovery
came on for a hearing before Department XIV of the Eighth Judicial District Court, the
Honorable Adriana Escobar presiding, on May 4, 2018. After considering the pleadings and
argument of counsel, the Court OVERRULES the objection, and DENIES the alternative

motion, according to the following:

First, Defendant objects to the decision of the special master staying discovery.
Special Master Hale was correct in observing that no post-trial motions had been filed, and

this Court had not authorized any post-trial discovery, thus the conclusion that the scheduled

Case Number: A-17-755977-C

Electronically Filed
5/23/2018 6:41 PM
Steven D. Grierson

CLERE OF THE COUE :I

XV
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ADRIANA ESCOBAR
DISTRICT JUDGE
DEPARTMENT X1V
LAS VEGAS, NEVADA 89155

12
13,

14

deposition should not go forward was correct, regardless of whether Plaintiffs had standing to
object on behalf of the deponent. Parties are not allowed to continue discovery beyond the
close of discovery, much less after a judgment has been entered, without leave of court.
Defendant’s objection is therefore OVERRULED.

Defendant in the alternative has requested leave to conduct limited post-trial discovery
in the form of a subpoena for Dr. Khiabani’s employment records. No clear standard is
articulated in the NRCP or Nevada case law for determining when post-trial discovery should
be allowed. However, Defendant’s motion admits that the request for post-trial discovery is
intrinsically linked to NRCP 59’s allowance for a motion for new trial based upon “newly
discovered evidence,” and argues that the parties must be allowed to discover any such new
evidence. Therefore, the standard for a motion for new trial based on newly discovered
evidence is relevant to the Court’s determination here of whether post-trial discovery should
be allowed. This approach is supported by Defendant’s proffered case law on the subject,
specifically In re Wyatt, Inc., 168 B.R. 520, 524 (Bankr. D. Conn. 1994).

Defendant is not, at this moment, arguing the validity of the verdict based on the
evidence presented or the Court’s legal rulings, but rather arguing that the jury did not hear
vitally relevant evidence that could have resulted in a different verdict. The Court is required
to follow the law, and due to the importance of finality in litigation, the law provides very
narrow exceptions to the rule that judgments are to be final, and that jury verdicts are to be
given great respect. A jury’s role as the finder of fact is the cornerstone of our justice system,
and thus it is no simple feat to persuade this Court that the jury’s verdict was unjust.

A new trial based on new evidence is only feasible if the party’s “substantial rights”
were materially affected due to the discovery of evidence “which the party could not, with
reasonable diligence, have discovered and produced at the trial.” This requirement implicitly
supports the policy of finality of judgments and respect for the value of a jury’s time and
effort. It bears noting that this trial lasted for six weeks including jury selection, and thus

constituted a considerable hardship on the jurors and necessarily required a large amount of

000115
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DISTRICT JUDGE
DEPARTMENT XIV
LAS VEGAS, NEVADA 89153

13
14

15]

resources of the parties and the court system. In reverence for these policy considerations, a
court will not discard a jury verdict when the requesting party’s own lack of diligence caused
the alleged injustice. Similarly, this Court will not allow post-trial discovery to seek out facts
which could have, with reasonable diligence, been discovered before trial.

The facts Defendant now seeks to discover are surprising and the Court would not
expect a reasonably diligent‘ party to specifically ask for this information—in other words, to
ask whether Dr. Khiabani had been accused of billing errors, compliance issues, or medicare
fraud, or whether Dr. Khiabani had been informed he was going to be terminated. However,
under the NRCP 59 standard, the question is not whether Defendant had asked for this
specific information that it now seeks, but rather whether Defendant could have uncovered
these facts in the course of reasonably diligent discovery. Thus, the issue for the Court would
be whether reasonably diligent discovery could have led to disclosure of the sought after
information, and whether Defendant failed to conduct this reasonably diligent discovery.

It is beyond question that, from the inception of this case, Dr. Khiabani’s future
income was clearly going to be a material issue for trial. A plaintiff’s damages in a wrongful
death action are made up of, primarily, emotional damages and damages consisting of lost
support from the decedent. The particular facts of this case certainly highlight the importance
of lost support as a measure of the Plaintiffs’ damages, as the decedent happened to be an
extremely well-payed individual who still had numerous years ahead of him before retirement.
Thus, the Plaintiffs’ damages depended largely on the estimation of Dr. Khiabani’s lost
income after his death. Indeed, the parties spent considerable effort obtaining expert opinions
on how long Dr. Khiabani would have likely provided monetary support to his family, what
his economic situation would have been in future years, and what portion of his income would
have been available to his family.

Knowing that Dr. Khiabani’s current and future economic well-being would be a vital
aspect for litigation, it would be reasonably diligent to pursue discovery of every fact that

would enable the parties to accurately predict what the Plaintiffs’ actual loss of support would
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DEPARTMENT XiV
LAS VEGAS, NEVADA 89155

be. This would include, at least, seeking to determine the specific terms of Dr. Khiabani’s
employment contract, how long the contract was going to remain in effect had Dr. Khiabani
not passed away, whether the contract would have been renewed, and whether this salary or
benefits would be likely to change over the remainder of his foreseeable employment.
Further, any inquiry into these basic facts sought from Dr. Khiabani’s employer could have,
and most certainly would have, produced either the very information Defendant now seeks, or
a more general response that would be sufficient to spur the Defendant to investigate the
issue, such as a response that Dr. Khiabani’s contract would not have been renewed. !
However, Defendant here evidently did not pursue any discovery on this topic. The
sole discovery request Defendant cites to as evidence of due diligence’ is interrogatory
number 17 to Dr. Barin, which requests the reasons Dr. Khiabani’s employment was
terminated by any former employers over the last ten years. Defendant’s motion
acknowledges that Plaintiffs may not have known about the information which has been
recently reported on, and moreover the interrogatory is only incidentally related to this
information—it does not show an effort to obtain information relating to the details or extent
of Dr. Khiabani’s future employment. Dr. Barin was not likely to know the details of the
internal audit, nor even that Dr. Khiabani was told the day before he died that he was being
terminated, and no discovery will ever be able to confirm Dr. Barin’s knowledge due to her
untimely death. Regardless, this single interrogatory does not constitute diligence into this

area, as there was evidently no discovery propounded to Dr. Khiabani’s employer, who would

! The other possible outcome would be an untruthful response from the employer, which the Court addresses
below.

? Although not included in the motion, Defendant’s counsel mentioned at the hearing that a subpoena was sent to
the Board of Medical Examiners, presumably in the pursuit of any information pertaining to medical malpractice
allegations against Dr. Khiabani. The Board would not have any information on Dr. Khiabani’s employment
status or any awareness of the issues presented by the media because that information was beyond the scope of
the Board’s involvement with the daily life of a physician and moreover, as the Defendant asserts, was held in
confidence by the employer. Further, the very emails Defendant relies on in this motion show that the
individuals who were aware of the alleged misdeeds by Dr. Khiabani had not informed the Board. Because a
subpoena to the Board is not an effort to discover the details of Dr. Khiabani’s future employment, this effort
does not change the Court’s analysis of reasonable diligence here.
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be the only party likely to have relevant information on Dr. Khiabani’s future employment.
Additionally, Defendant is now seeking post-judgment discovery on Dr. Khiabani’s non-
confidential employment records. Even if the information Defendant now seeks would have
been considered confidential at the time and Dr. Khiabani’s employer would have thus
resisted disclosing this information, the fact remains that Defendant did not attempt to get the
information. Further, confidentiality concerns could have been addressed by motions to
compel and/or stipulated protective orders. To argue that this information could not have
been discovered even with reasonable diligence requires an assumption that the employer
would not have given the requested information and that the Court could not have provided
relief to the Defendant in such a case.

While the above is sufficient for the Court to find a lack of diligence, the conclusion is
supported by the fact that Plaintiffs provided to Defendant an authorization to obtain Dr.
Khiabani’s employment records on July 26, 2017, but evidently Defendant never followed
through on actually requesting the very information that it now seeks to obtain. Moreover,
Defendant evidently has no explanation for why this information was not actually sought after
the authorization was given.

If the Court were to allow this post-trial discovery, the sole scenario in which the
Court may be persuaded to grant a new trial based on the “new” information Defendant now
seeks would be if the Defendant had asked Dr. Khiabani’s employer for information on his
employment records, and had received untruthful responses. In such a case, reasonable
diligence would not require any additional pursuit of the subject. However, Defendant has
made no allegation that it asked Dr. Khiabani’s employer anything, that Plaintiffs were aware
of the confidential information that has now been revealed, nor any allegation (much less
evidence) that any party withheld information in response to such a discovery request.
Without at least some evidence of such deceit, the Court will not permit Defendant to now

seek information that it should have asked for during discovery. See, e.g Jones v. Illinois
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18 VEGAS, NEVADA 89155

Central Railroad Co., 617 F.3d 843 (6th Cir. 2010) (holding that a district court may require a
party to show some evidence of the deceit which the party seeks post-trial discovery to prove).

Finally, the Court disagrees with Defendant’s insinuation that its discovery efforts
were diligent in light of the expedited discovery schedule in this case. Defendant was
represented by a veritable army of gifted and seasoned attorneys, including several attorneys
admitted to practice on a pro hac vice basis, and Defendant was able to complete extensive
discovery on every other aspect of the case. There is no explanation for why such a strong
legal team did not try to discern an accurate picture of Dr. Khiabani’s future income, which
was a critical factual issue in this case, even when the Defendant hired economists specifically
to try to predict Dr. Khiabani’s economic future.

The Court does not disagree that, without the requested discovery, Defendant would
have a much harder time justifying a new trial based only on the information presented in the
media reports. Further, Plaintiffs do not dispute that the new information would at least be
relevant to the case. However, even were this discovery allowed, the Court would not grant a
motion for new trial based on “newly discovered evidence,” because Defendant could have,
with reasonable diligence, unearthed this evidence during the pendency of discovery.
Therefore, the Court DENIES Defendant’s request for post-trial discovery. Further, the

subpoena issued by the Defendant for the custodian of records of NSHE is QUASHED.

DATED this £3vdday of May, 2018.

ADRIANA ESCOBAR
DISTRICT JUDGE

.g%bﬂ/"—
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed, a copy of this Order was

electronically served to all registered parties in the Eighth Judicial District Court

Electronic Filing Program and/or placed in the attorney’s folder maintained by the Clerk

of the Court and/or transmitted via facsimile and/or mailed, postage prepaid, by United

States mail to the proper parties as follows:

D. Lee Roberts, Jr., Esq.

Howard J. Russell, Esq.

David A. Dial, Esq.

Marisa Rodriguez, Esq.

WEINBERG WHEELER

HUDGINS GUNN & DIAL LLC

Facsimile: (702) 938-3864

Email:Iroberts@wwhgd.com
brussell@wwhgd.com
ddial@wwhgd.com
mrodriguez@wwhgd.com

AND:

Darrell L. Barger, Esq.

Michael G. Terry, Esq.

John C. Dacus, Esq.

Brian Rawson, Esq.

HARTLINE DACUS BARGER

DREYER LLP

Email: dbarger@hdbdlaw.com
mterry(@hdbdlaw.com

jdacus@hdbdlaw.com

brawson@hdbdlaw.com

Attorneys for Defendant Motor Coach Industries,

Inc.

Will Kemp, Esq.
Eric Pepperman, Esq.
KEMP JONES & COUTHARD LLP

Email: e.pepperman@kempjones.com

AND:

Peter S. Christiansen, Esq.

Kendelee L. Works, Esq.

CHRISTIANSEN LAW OFFICES

Email: pete@christiansenlaw.com
kworks@christiansenlaw.com

Attorneys for Plaintiff

Keith Gibson, Esq.

James C. Ughetta, Esq.

LITTLETON JOYCE UGHETTA PARK &

KELLY LLP

Email: Keith.Gibson@]littletonjoyce.com
James.Ughetta@LittletonJoyce.com

Attorneys for Defendant Bell Sports, Inc.

d/b/a Giro Sport Design

Michael E. Stoberski, Esq.

Joslyn Shapiro, Esq.

OLSON CANNON GORMLEY ANGULO &

STOBERSKI

Email: mstoberski{@ocgas.com
jshapiro@ocgas.com

AND:

C. Scott Toomey, Esq.

LITTLETON JOYCE UGHETTA PARK &
KELLY LLP

Email: Scott. Toomey@littletonjoyce.com
Attorneys for Defendant Bell Sports, Inc. d/b/a
Giro Sport Design

Eric O. Freeman, Esq.

SELMAN BREITMAN LLP

Email: efreeman@selmanlaw.com

Attorney for Defendants Michelangelo Leasing
Inc. d/b/a Ryan’s Express & Edward Hubbard

Michael J. Nunez, Esq.

MURCHISON & CUMMING, LLP

Email: mnuez@murchisonlaw.com

Attorney for Defendant SevenPlus Bicycles, Inc.
d/b/a Pro Cyclery

Paul E. Stephan, Esq.
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