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Warm Springs icnal Center

P.0. Box 7007 FEB 2 5 2019 /)

Carson City, Nevada 89702

PETITIONER IN PROPER PERSON CéﬁKdF COURT
IN THE Rt JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA IN AND ForR THE county oF (oKL

Frank_Heavi| e

Petitioner, Case Neo.: A-19-790102-W

Dept. X
Dept. HNo.

Shote, 0% Novedo ,

Respondent

PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

INSTRUCTIONS:

{l) This petition must be legibly handwritten or typewritten, signed by the
petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the
facts which you rely upon to support your grounds for relief. No citation of
authorities need be furnished. If briefs or arguments are submitted, they should be
subnitted in the form of a separate memorandum, -

(3) If you want an attorney appointed, you must complete the Affidavit in Support
of Reguest to Proceed in Forma Pauperis. You must have an authorized, officer at the
prison complete the certificate as to the amount of money and securities on deposit to
your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or K
restrained. 1If you are in a specific institution of the Department of Corrections, ’
name the warden or head of the institution. If you are not in a specific institution
of the Deparcment buf within its custody, name the Director of the Department of
Corrections.
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(5) You must include all grounds or claims for relief which you may have
regarding your cenvicticen or Sentence. Failuré to raise all grounds in this petition
may preclude you from filing future petitions challenging your conviction and sentence.

{6) You must allege specific facts supporting the claims in the petition you file
seeking relief from any conviction or sentence. Failure to allege specific facts
rather than just conclusions may cause your petition to be dismissed. TIf your petition
contains a claim of ineffective assistance of counsel, that claim will operate to waive
the attorney-client privilege for the proceeding in which you claim your counsel was
ineffective.

{(7) When the petition is fully completed, the original and one copy must be filed
with the clerk of the state district court for the county in which you were convicted.
One copy must be mailed to the respondent, one copy to the Attorney General's Office,
and one copy to the district attormey of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence.
Copies must conform in all particulars to the original submitted for filing.

PETITICN

1. Name of institution and county in which you are presently

imprisoned or where and how you are presently restrained of your

liberty: \Q&rmsiwimjs Corvacbional Qentey-, Covson Co:)m':j-

2. Name and location of court which entered the judgment of

conviction under attack:

g, Ewnth . Yudicial OistyicdCoord=of Clevk Cnovds,
Woloda -

3. Date of judgment of conviction: \! )¢ A gnggg( 230, 2013 - Rty

4. Case number: (~]3-294{S8G—{

5. (a} Length of sentence: UDjrs"fa L/Fbi @043@1}{1‘/&;}{%‘, ﬁ’fzﬂji’s

HABEAS PETITION - 2
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{(b) If sentence is death, state any date upon which

execution is scheduled:

6. Are you presently serving a sentence for a conviction
other than the conviction under attack in this motion?

Yes No N

-

If "yes," list crime, case number and sentence being

served at this time:

7. Nature of offense involved in conviction being

challenged: Muorde Qecond i)ggfgj_zf‘) W+ 3L o€ a beed!d Leagon

Catnoovy A Felond.
. J

8. What was your plea? (check one)
{a) Not guilty

(b) Guilty >0
{c) Guilty but mentally ill

(d) Nolo contendere

©. If you entered a plea of guilty to one count of an
indictment or information, and a plea of not guilty to another
count of an indictment or information, or if a plea of guilty was
negotiated, give details: LV ot o 1 i VUJ
Dnte Laestt Ly ptodt. ors woel[and im]eidm'av:]% ettt doé,j':

A Lerse, é)rHarer,jST aeblectoks pF AcH’DWL%l)

10. If you were found guilty after a plea of not guilty, was

the finding made by: (check one)

HABEAS PETITION - 3
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fa) Jury
{b) Judge without a jury

11. Did you testify at the trial? Yes No 252

12. Did you appeal from the judgment of conviction?

Yes No it

v

13. If you did appeal, answer the following:

(a) Wame of court:

{b) Case number or citation:

(c) Result:

(d) Date of result:

(Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:
WL yeason(s) wWas VLEaUSL T Mohm%:] o ettt with
Shote( atforued o4 e Qoyrsion of mc;;mmﬁm{/wm!
Coomsed -

15. COther than a direct appeal from the judgment of
conviction and sentence, have you previously filed any petitions,

applications or motions with respect to this judgment in any

court, state or federal? Yes >(} No

HABEAS PETITION - 4
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16. If your answer to No. 15 was "yes," give the following

information:

(a) (1) Name of court=§15\/1’r\/\ Addhciol v

(2) Nature of proceeding:

(3) Grounds raised: Molpnty Ll)l'd/‘(lfalo 0\01\H D e Nicle
wal died Y dviad Coort anal Daited state¢ %avw Covt
ofburmad 4y Fwial Conrte decision.

(4) Did you receive an evidentiary hearing on your

petition, application or motion? Yes No =<

{5) Result:

(6) Date of result:

(7) If known, citations of any written opinien or date of

orders entered pursuant to such result:

(b} As to any second petition, application or motion, give

the same information:

(1) Name of court: \J}A,
L}
(2) Nature of proceeding: pJ/A—
(3) Grounds raised: Af/d/
f T

{4) Did you receive an evidentiary hearing on your petition,

application or motion? Yes No >0
(5) Result: flykf
(6) Date of result: Aﬁﬂ4-

{

HABEAS PETITION - 5
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(7) If known, citations of any written opinion or date of

orders entered pursuant to such result:

(c) As to any third or subsequent additional applications or
motions, give the same information as above, list them on a
separate sheet and attach.

{d) Did you appeal to the highest state or federal court
having jurisdiction, the result or action taken on any petition,
application or motion?

(1) First petition, application or motion?

Yes /y:? No

Citation or date of decision: | oLpA [, 20l¢

(2) Second petition, application or metion?

Yes %ﬂ No

Citation or date of decision:

{3) Third or subseguent petitions, applications or motions?

Yes No

Citation or date of decision:

(e} If you did not appeal from the adverse action on any
petition, application or motion, explain briefly why you did not.
(You must relate specific facts in response to this gquestion.
Your response may be included on paper which is 8 1/2 by 11
inches attached to the petition. Your response may not exceed

five handwritten or typewritten pages in length.)

HABEAS PETITION - 6
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17. Has any ground being raised in this petition been
previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any other

post-conviction preoceeding? If so, identify:

(a) Which of the grounds is the same: ékﬁ¥mﬂU§>Q&quﬁo+hk,

. ALY )1 VlOl aaatell e dfi—'H f ‘hﬂrc( :)n.(,d r/ec/-v‘v (10 ,:q,/—
v Vit 2 ol witnreSes Tutfbechive assistaece,. Faslore 9 indesys for r‘un?%usﬁ@h

{(b) The proceedings in which these grounds were raised:

L, DL%%OHWS-('&’\” Uﬁfl toF !‘\O‘Owﬁ QWOO\:[PMJV Co-i\)\d*loﬂ\
?UH’]M

{c) Briefly explain why you are again raising these grounds.

T o q%om »rmsuj sl quooncl bcous L Yeliwe Hit arg
U Vourt 4 g Drocaph .acjx y

{You must relate specific facts in response to this
gquestion. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.) ......

18. If any of the grounds listed in Nos. 23(a), (b), {(c) and
(d), or listed on any additional pages you have attached, were
not previously presented in any other court, state or federal,
list briefly what grounds were not so presented, and give your

reasons for not presenting them. (You must relate specific facts

HABEAS PETITION - 7




10

11

12

13

14

15

1g

17

18

139

20

21

22

23

24

25

26

27

28

in response to this guestion. Your response may be included on
paper which is 8 1/2 by 11 inches attached to the petition. Your
response may not exceed five handwritten or typewritten pages in

[ gt AHached )

length.)

19. Are you filing this petition more than 1 year following
the filing of the judgment of conviction or the filing of a
decision on direct appeal? If so, state briefly the reasons for
the delay. {You must relate specific facts in response to this
guestion. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.)

Podehone Lo Voesn aHinmm Yo yteeive, (4l1) docomierds (Copy, +
Lest cloc,wun,ﬁ\rﬁmwo v%h«m;ol Covmgel amd log vicovels volateo
o Case =4 C- 1’5 261191 Rieeo Sept 7, zwr(nombauﬂ

20. Do you have any petition or appeal now pending in any
court, either state or federal, as toc the judgment under attack?
Yes No 252 If yes, state what court and the case number:

21l. Give the name of each attorney who represented you in
the proceeding resulting in your conviction and on direct appeal:

22. Do you have any future sentences to serve after you

complete the sentence imposed by the judgment under attack?

Yes No >é2

HABEAS PETITION - 8
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WHEREFORE, petitioner prays that the court grant petitioner

relief te which he may be entitled in this proceeding.

EXECUTEB{ at lburm Slov“mqg Coivectonal Conten

year

>

Address

Signature of attorney (if any)

Attornsy for petitioner

Address

FABEAS

PETITION

24

on the ;l‘s day of the month of ¥%}Ox’ﬁk}f‘4
~J

2019
L) -

ngénature of petitioner
w.3.C.¢, 0. RoxX 7007
C(M%ﬂCib{, MV 3G702
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VERIFICATION

Under penalty of pérjury, the undersigned declares that he
is the petitioner named in the foregoing petition and knows the
contents thereof; that the pleading is true of his own knowledge,
except as to those matters stated on information and belief, and

as to such matters he believes them to be true.

Attorney for petitioner

HABEAS PETITION 2 3
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1 CERTIFICATE OF SERVICE BY MAIL

3 I, X;A¢]VikhU1Y1fl(KK , hereby certify pursuant to
4 [[N.R.C.P. 5(b), that on tHis ﬁL{ day of the month of ﬁd&rogr§
5 [|[of the year jzgglgﬂ r I mailed a true and correct copy of th

6 |{|foregoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

10
11
12
13
14
i5
i6
17
i8
19
20
21
22
23
24
s
26
27

28

;;%qﬁ OF /(/Ma/a

Respondent prison or jail official
P0.80( 7007 230/ E. 5T <t~
Carsn cfzfj,/u‘l/ Y4102

Address

Attorney General’s Office
100 North Carson Street

Carson City, Nevada 89701-4717

L %ﬂ/ Ujdlr%oﬂ

District Attorney of County of Conviction

200 LS Averivn) 37 hor—~
(aSlegas NV~ 39/SS—1/LO

Address

/"\
IZENEAY .
’ Signature of Peti

P.0O, Box 7007

Warm Springs Correctional Center

Carson City, Nevada 89702

HABEAS PETITION £ (a
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2

AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the precading

Lest-Convichin Wrid-For Habeas Coqaui

(Titte of Document)

filed in District Court Case number O’ 15'/26” I 5 Of_ /

ﬂﬂ Does not contain the social security number of any person.

-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:
1B Harms V. & 0 T hiuvacle, 329 P5dle191 zomd
(State specific iaw}
-or-

B. For the administration of a public program or for an application
for a federa! or state grant.

éﬂb Z/,-—-ﬁ\ 2/21/19

ignature 7/ »’> " Dafe

Fant. tearring
Print Name \7
fit!e
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FILED

Tanl %\wwx.w\ #100044s™ APR 05 2018

Warm Springs Corréctional Center _ N
" P.0. Box 7007 fe, o
Carson City, Nevada 89702

IN THE <{'S_H/l JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF

Yronle Hmw\uw\

Petmoner

Shate oF Nedada

Respondent

)

% Case No. A~13-190 |DZ:M>
i
I

ok o ok o ok ok e R ok ok

EX PARTE MOTION FOR APPOINTMENT OF COUNSEL
AND REQUEST FOR EVIDENTIARY HEARING

COMES NOW Petitioner ‘h’“Ouf[K \"\LC{Y‘\A VLA, in pro se, and moves

this Court for its order allowing the appointment of counsel'Tor Petitioner and for an
evidentiary hearing. This motion is made and based in the interest of justice

Pursuant to NRS 34.750(1),

A petition may allege that the petitioner is unable to pay the costs of
the proceedings or to employ counsel. If the court is satisfied that the
allegation cf indigence is true and the petitioner is not dismissed
summarily, the court may appoint counsel to represent the petitioner.
In making its determination, the court may consider, among other

things, the severity of the consequences facing the petitioner and
whether:

(a) The issues present are difficult;

(b) The petitioner is unable to comprehend the proceedings, or
(¢) Counsel is necessary to proceed with discovery.

Petitioner is presently incarcerated at Warm Springs Correctional Center, Carson City,
Nevada, where he is unemployed, indigent and unable to retain private counsel to
represent him.

Petitioner is unlearned and unfamiliar with the complexmes of Nevada state law,

3 particularly state post-conviction proceedings. Further Petitioner alleges that the issues in
. this case are complex and require an evidentiary hearing. Petitioner is unable to factually

il
o

A-19-790102-W
EXMT

Ex Parle Motion

T

I

30



develop and adequately present the claims without the assistance of counsel. Counsel is
unable to adequately present the claims without an evidentiary hearing.
Petitioner hereby respectfully requests that the Court appoint counsel and set a date for

an evidentiary hearing for the reasons stated above.

Dated this | G"/ day of A\‘Oﬂ \ s ZOﬁ.

Respectfully submitted,
VI/A/ %
Warm Springs Correctional Cener
P.O. Box7007
Carson City, Nevada 85702

AFFIRMATION
PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding REQUEST FOR

APPOINTMENT OF COUNSEL AND REQUEST FOR EVIDENTIARY HEARING
does NOT contain the social security number of any person.

{, .
Dated this \g day of Ftpv'tl ;20 19 .

frank_ t%’ézrrmﬂ}

Petitioner, in pro s
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CERTIFICATE OF SERVICE BY MAIL

vl ‘L \‘\Q_Cufﬂ ﬂd\ , hereby certify pursuant to N.R.C.P. 5(b), that on

a
+

I, vz
S 3
\ day of AP ‘Al .20 \ 9 , I handed to a prison

this

official for mailing a true and correct copy of the foregoing REQUEST FOR
APPOINTMENT OF COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

addressed as following:

Svir? B. wWelfLon
200 LewiS tend
2l Lloov L[, N A
a5 D - WO

.
“‘Lx#é—_“
arm Springs Corfectional Cente;\

P.O. Box 7007
Carson City, Nevada 89702
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Electronically Filed
4/11/2019 10:42 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA Cﬁ&%‘é g‘ ",

sesksisk
Frank Hearring, Plaintiff(s) Case No.:  A-19-790102-W
Vs.
State of Nevada, Defendant(s) Department 12

NOTICE OF HEARING

Please be advised that the Ex Parte Motion for Appointment of Counsel and Request
for Evidentiary Hearing in the above-entitled matter is set for hearing as follows:
Date: May 30, 2019
Time: 8:30 AM

Location: RIC Courtroom 14D
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /¢/ Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-790102-W
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Electronically Filed
4/12/2019 8:56 AM
Steven D. Grierson

CLERK OF THE COU
- S

EIGHTH JUDICIAL BISTRICY
CLARK COUNTY, NEVADA

6 FRANK HEARRING, g Case No.: A-19-790102-W
T Petitioner, J DEPT. No: X1I
8 Vs, y {Second Petition}
)
9 STATE OF NEVADA, §
16 Respondent ;
11 gi
12 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
13!
14 % FINDINGS OF FACT
151 i, On July 15, 2013, the State charged Frank Hearring by way of information
 with Murder With Use of a Deadly Weapon, Attempt Murder With Use of a Deadly
16 Weapon, Discharging Firearm At or Into Structure, Vehicle, Aircraft or Watercraft, and
- Passession of Firearm by Ex-Felon.
i8 2. On October 7, 2013, pursuant to negotiations, Petitioner entered info a

t Guilty Plea Agreement {"GPA™) with the State, wherein, he agreed to plead guilty to one
19! count of Murder (Second Degree} With Use of a Deadly Weapon. The same day, the
court conducted a plea canvass on the record and thereafier accepied Pelitioner’s plea. An
20 Amended Information was filed in open court reflecting the charge contained in the GPA.

21 3. On December 10, 2013, Petitioner was sentenced to life imprisonment in
23 ;i the Nevada Department of Corrections with parole eligibility after ten vears, plus a

if consecutive sentence of a maximum of 240 months and a minimum of 96 months for the
23ii deadly weapon enbancement. Petitioner received 293 days credit for time served.
Judgment of Conviction was filed on December 30, 2013. Petitioner did not file a direct
24 appeal.

25 4. On May 15, 2014, Petitioner filed a Motion to Withdraw Counsel. On
261 June 12, 2014, the Motion was granted.
27 5. On November 12, 2014, Petitioner filed a Motion for Appointment of
Counsel and Request for Evidentiary Hearing. The State filed its response on November
‘_ 28
| MICHELLE LEAVITY
DISTRCT JUDGE H
DEPARTMENT TWELVE

LAS VEGAS, NEVADA 58155 |
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25, 2014, On Decombrr 4, 2014, the court denied the motion, finding the request for
evidentiary hearing was made prematvrely and could be renewed in 2 Petition {or Writof
Habeas Corpus {post-convigton).

6, On December 10, 2014, Petitioner filed 3 Motion (o Withdraw Ples. On
Tecember 22, 2014, the State filed an opposition. Qun Jamuary 6, 2013, the district court
denied Petitioner’s motion. The district court filed its order on Javuary 16, 20185,

(2 On March 30, 20135, Petitioner filed a Petition for Writ of Habeas Corpus
{post-comyietion}. On July 31, 2015, the Siate filed its response. A hearing was held on
August 4, 2015 and the Petition was denied, The cowrt’s Findmes of Fact, Conclusions of
Law and Order was filed on September 14, 2015,

& On Qetober 6, 2015, Petitioner filed 2 Notice of Appesl. On Apul 14,
2016, the Supreme Court of Nevada affivmed the district cowrt’s dental of the Petition for
Writ of Habeas Corpus {post-conviction). Remittitur issued on May 9, 2016

g, On October 28, 2015, Petitoner filed & Motion for Records/Court Case
Documents. A hearing was held on November 19, 2015 and the motion was granted in
part, The district count fled #s order on Decersber 3, 2015,

i, On January 21, 2016, Petitoner filed a Motion for Records/Court Case
Documents. On February 17, 2016, the State filed ifs response. A hesring was held on
February 23, 20135 and the motion was demied, The district cowrt filed its veder on March
2, 2014,

11, On March 8, 2016, Peiitioner filed a Motion for Withdrawal of Attorey
of Record or in the Alternalive, Request for Records/Court Case Docaments. On March
31,2016, the State filed its reply. A hearing was held on March 29, 2016 and the motion

was dented. The district court fHed its order on April 12, 2016,

i2. O Qoiober 8§, 2017, Petitioneyr filed 2 Meotion 1o Withdraw Counsel A

it hearing was held on October 31, 2017 and the motion was granted. The disiriet court

filed Uis onder on Mavember 14, 2017,

13, On December 11, 20617, Petitioner filed a Motion to Modiiy Sentence. On
Decernber 26, 2017, the State Sled its opposttion. A hearing was held on Ianuary 2, 2018
aod the motion was demded. The district count filed it order on January 8, 2018,

P4 On December 39, 2017, Petitioney filed & Motion 1o Compel, A hesring

i owas held on January 23, 2018 and the motion was granted. The district count filed its
i arder on February 7, 2018,

is. O June 6, 2018, Petitionier filed 2 Motion to Compel. A hearing was held

on June 28, 2018 and the court ordered s show cause hoaring. A show cause hearing was
i held on July 31, 2018, August 2, 2018 and September 4, 2018 and were all continued for

I3




i eounsel to appear. On Septernber 1, 2018, counsel appearad and confirmed the file was
24 tuened over to the Petitiooer.

6. On Oceber 10, 2018, Petitioner filed & Motion for Opder o Show Cause
Contempt of Court and Monetary Sanctions. A hearing was held on November 6, 2018
and the court ordered the motion taken off calendar bessuse the file was tumed over, On
November 26, 2018, Petitioner filed 2 Notive of Appeal. On December 17, 2018, the
Supreme Court of Mevada disniissed the appeal. Remittitur issucd on January 11, 2019,

_ 17, On February 25, 2019, Petitioner filed the instant {second} Petition for
Writ of Habeas Corpas {post-conviction).

18, Absem good cause for the failure to prevent the claim i g prior petition or
fnr presenting the cladm again, and actual prejodice, the petition must be dinmissed.

10 CONCLUSIONS OF LAY

S 38 i NRS 34.726{ 1}, governing “Limitations on time to file. . requires that a
P petition for a writ of habeas corpus “must be filed within 1 vear afler entry of the
P iudgment of conviction or, If an appeal has been taken from the judgment, within 1 vear
13 i after the Supreroe Cowrt ssues its remittitur” Late-filing of & petition may be excused
i from procedural default if the Petitioner can establish pood cause for delay in bringing
14 the claim. /4 Good cause for late-fling consists of & showing that: (13 “delay is not the
{ faglt of the peiitioner™, and (2} “dismissal of the petition as untimely will unduly
51 preiudice the petitioner™ id at {1 )}a)-(bY,
16 2. To avoid dismisgal, the petitioner must plead and prove specific facts that
g1 demonstate good cause for his faifure to preseat claims before and actual prejudive. Sex
o Stete v, Districi Cowre, 121 Nev, 228, 232, 112 P.3d 1070, 1074 {2005).

~

: 3. in order to demonsirate good cause, a petitioner must show that an
19 tapediment external o the defense prevented him or her from compliving with the state
i procedural default vales, Hachaway v Stade, 119 Nev, 248, 252, 71 P34 SD3, 306 {2003,

21 4. The court may sxouse the failore o show good sause where the prejudive
| from g failure o consider the olaim amounts to o fundemental miscartiage of jusiics.
225 Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 319, 5337 (2001,

5. Ag impediment external to-the defense may be demonstrated by a showing
“that the factual or legal basis for 3 clidm was not reasonably available 1o counsel, or that
“somg interforenor by offfinls,” made compliance impracticable” Hathaway v State,
118 Nev, 248, 2352, 71 P.3d 303, 506 QG0 {guoting Murrav v Carvier, 377 UK. 478,
48% {1986).

8. MRS 34.810(2), governing “Additional reasons for dismissal of petition,”
requives that “{a] second or successive petition must be diamissed if the judge or justive
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determines that it fails to allege new or different grovnds for refief and that the prioe
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the fatture of the petitioner to assert those grounds o 2 prior petition
consiituted an sbase of the writ.”

7. The petttioner bag the burden of pleading aod proving specific facts that
demonsirate both poad cause for failing to present a claim or for presenting 2 claim again
and actual prejudive. NRS 3481030 See also State v Hobersiroh, 119 Nev. 173, 181,68
B3d 676, 681 {2003).

3 A court must dismiss a habeas petition I # presents claims that either were
pr&:smtcd in an earlier proveeding or could have been presented in an earbier pmcwﬁin
uniess the court finds both cause for failing to present the claims eaddier or for mising
thene again and acteal prejudice to the petitioner. Evans v, Siate, 117 Nov, 609, §21-622,
28 P33 498, SOT7 {2001,

g, Unlike indtial petitions which certalnly requite a careful review of the
recond, successive petitinns may be dismissed based solely wn the face of the petition.
Ford v, Wardern, 111 Mev, R72, 882, 801 P.2d 123, 129 {1993},

. Application of the siatidory procedural defawdt rules e pogt-conviction
habeas peiitions is mandstory. State v Districs Court (Riker), 121 MNew, 223, 231, 112
P34 1076, 10742005

1T, Meritiess, successive and untimely petitions clog the court system and

underniine the finality of convictions. Lozada v, State, 110 Nev, 349, 358, §71 P2d 944,
9560 {1504),

12, Petitioner had ene vear from Devember 38, 2013, the date the Judgement
of Conviction was filed, fo file a Petition for Writ of Habeas Corpus {post-conviction).
The instant Peiition was filed over five vears aficr the Judgoment of Conviction wag filed.
The instant petition is untimely, Absent good csuse and prejudice, the instant petition is
time barred and must be dismissed.

i3, The instant potition 1€ a suctessive pefifion, and therefore is also subjent
fo dismissal pursuant to NRS 34.810(1 032 NRS 34.81%{2}). The peunilon must be
dismissed if potitioner failed to allege aew or difforent grounds for rmic,f' and the prioy
determination was on the mertis or,if new and different grounds are raised in the peliiion
and the court determines the failure of the pelitioner 1o assert those grounds in e priot
petition constituted an abuse of the writ. Absent good cause for the failure o present the
claim in @ prior petition or for presenting the Cladm again, and actual prejudice, the
petition must he dismissed,
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Pated this {g day of ;&ﬁ/ 4 2019,
&

"

14, Petitioner failed to establish good cause for filing the instani petition more

;i than five years after the Judgment of Conviction was filed. The instant petition reises

sorae rew or different oldime however, the eourt finds the fathire o assent those clainws
i & previves petition constitites an abose of the writ,

¥
]

i%  The Petitioner further fuiled to domonstrate prejudice o the petitioner
which wuld ampont o o fondevental miscardage of justice. Pellegrint v Stars, 117

Doy, 8601 BT, 34 PRI 319, $37 28011,

o Accordingdy, the petitien Ix tmw bamed.  The petilion is 2 mscpessive

H petition and constitutes wo abuse of the weit,

THERFORE, 1T I8 HERERY ORDERED thes the Potitlon Ry Wil of Habews

o Corpus {posi-convietion) shall te, and it i, hereby DENIED.
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¥ hereby certify that on the date fited, 1 placed a copy of the Order for Petition for

&

et of Habess Corpus (Post-Comviction tn the ULS. Mail, postage prepaid o2

5
Frank Hearring # 1006443 Steven B, Walfson
Wann Springs Correctional Center Clark. County District Attorney
P.O. Box 7007 200 Lewis Avenue
Carsen City, NV 89762 Las Vegas, Nevada §9155
Axzron Ford

Movada Attoroey Geoersl
555 E. Washington, Ruite 3900
Las Yepas, NV §8101-1068
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Electronically Filed
4/15/2019 3:17 PM
Steven D. Grierson

CLERK OF THE COU,

DISTRICT COURT
CLARK COUNTY, NEVADA
FRANK HEARRING,
Case No: A-18-790102-W
Petitioner,
Dept No: XII
vSs.
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on April 12, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. IT you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on April 15, 2019.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 15 day of April 2019, I served a copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

[ The United States mail addressed as follows:
Frank Hearring # 1006445
P.O. Box 7007
Carson City, NV 89702

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-19-790102-W
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Electronically Filed
4/12/2019 8:56 AM
Steven D. Grierson

CLERK OF THE COU
- S

EIGHTH JUDICIAL BISTRICY
CLARK COUNTY, NEVADA

6 FRANK HEARRING, g Case No.: A-19-790102-W
T Petitioner, J DEPT. No: X1I
8 Vs, y {Second Petition}
)
9 STATE OF NEVADA, §
16 Respondent ;
11 gi
12 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
13!
14 % FINDINGS OF FACT
151 i, On July 15, 2013, the State charged Frank Hearring by way of information
 with Murder With Use of a Deadly Weapon, Attempt Murder With Use of a Deadly
16 Weapon, Discharging Firearm At or Into Structure, Vehicle, Aircraft or Watercraft, and
- Passession of Firearm by Ex-Felon.
i8 2. On October 7, 2013, pursuant to negotiations, Petitioner entered info a

t Guilty Plea Agreement {"GPA™) with the State, wherein, he agreed to plead guilty to one
19! count of Murder (Second Degree} With Use of a Deadly Weapon. The same day, the
court conducted a plea canvass on the record and thereafier accepied Pelitioner’s plea. An
20 Amended Information was filed in open court reflecting the charge contained in the GPA.

21 3. On December 10, 2013, Petitioner was sentenced to life imprisonment in
23 ;i the Nevada Department of Corrections with parole eligibility after ten vears, plus a

if consecutive sentence of a maximum of 240 months and a minimum of 96 months for the
23ii deadly weapon enbancement. Petitioner received 293 days credit for time served.
Judgment of Conviction was filed on December 30, 2013. Petitioner did not file a direct
24 appeal.

25 4. On May 15, 2014, Petitioner filed a Motion to Withdraw Counsel. On
261 June 12, 2014, the Motion was granted.
27 5. On November 12, 2014, Petitioner filed a Motion for Appointment of
Counsel and Request for Evidentiary Hearing. The State filed its response on November
‘_ 28
| MICHELLE LEAVITY
DISTRCT JUDGE H
DEPARTMENT TWELVE

LAS VEGAS, NEVADA 58155 |
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25, 2014, On Decombrr 4, 2014, the court denied the motion, finding the request for
evidentiary hearing was made prematvrely and could be renewed in 2 Petition {or Writof
Habeas Corpus {post-convigton).

6, On December 10, 2014, Petitioner filed 3 Motion (o Withdraw Ples. On
Tecember 22, 2014, the State filed an opposition. Qun Jamuary 6, 2013, the district court
denied Petitioner’s motion. The district court filed its order on Javuary 16, 20185,

(2 On March 30, 20135, Petitioner filed a Petition for Writ of Habeas Corpus
{post-comyietion}. On July 31, 2015, the Siate filed its response. A hearing was held on
August 4, 2015 and the Petition was denied, The cowrt’s Findmes of Fact, Conclusions of
Law and Order was filed on September 14, 2015,

& On Qetober 6, 2015, Petitioner filed 2 Notice of Appesl. On Apul 14,
2016, the Supreme Court of Nevada affivmed the district cowrt’s dental of the Petition for
Writ of Habeas Corpus {post-conviction). Remittitur issued on May 9, 2016

g, On October 28, 2015, Petitoner filed & Motion for Records/Court Case
Documents. A hearing was held on November 19, 2015 and the motion was granted in
part, The district count fled #s order on Decersber 3, 2015,

i, On January 21, 2016, Petitoner filed a Motion for Records/Court Case
Documents. On February 17, 2016, the State filed ifs response. A hesring was held on
February 23, 20135 and the motion was demied, The district cowrt filed its veder on March
2, 2014,

11, On March 8, 2016, Peiitioner filed a Motion for Withdrawal of Attorey
of Record or in the Alternalive, Request for Records/Court Case Docaments. On March
31,2016, the State filed its reply. A hearing was held on March 29, 2016 and the motion

was dented. The district court fHed its order on April 12, 2016,

i2. O Qoiober 8§, 2017, Petitioneyr filed 2 Meotion 1o Withdraw Counsel A

it hearing was held on October 31, 2017 and the motion was granted. The disiriet court

filed Uis onder on Mavember 14, 2017,

13, On December 11, 20617, Petitioner filed a Motion to Modiiy Sentence. On
Decernber 26, 2017, the State Sled its opposttion. A hearing was held on Ianuary 2, 2018
aod the motion was demded. The district count filed it order on January 8, 2018,

P4 On December 39, 2017, Petitioney filed & Motion 1o Compel, A hesring

i owas held on January 23, 2018 and the motion was granted. The district count filed its
i arder on February 7, 2018,

is. O June 6, 2018, Petitionier filed 2 Motion to Compel. A hearing was held

on June 28, 2018 and the court ordered s show cause hoaring. A show cause hearing was
i held on July 31, 2018, August 2, 2018 and September 4, 2018 and were all continued for

I3




i eounsel to appear. On Septernber 1, 2018, counsel appearad and confirmed the file was
24 tuened over to the Petitiooer.

6. On Oceber 10, 2018, Petitioner filed & Motion for Opder o Show Cause
Contempt of Court and Monetary Sanctions. A hearing was held on November 6, 2018
and the court ordered the motion taken off calendar bessuse the file was tumed over, On
November 26, 2018, Petitioner filed 2 Notive of Appeal. On December 17, 2018, the
Supreme Court of Mevada disniissed the appeal. Remittitur issucd on January 11, 2019,

_ 17, On February 25, 2019, Petitioner filed the instant {second} Petition for
Writ of Habeas Corpas {post-conviction).

18, Absem good cause for the failure to prevent the claim i g prior petition or
fnr presenting the cladm again, and actual prejodice, the petition must be dinmissed.

10 CONCLUSIONS OF LAY

S 38 i NRS 34.726{ 1}, governing “Limitations on time to file. . requires that a
P petition for a writ of habeas corpus “must be filed within 1 vear afler entry of the
P iudgment of conviction or, If an appeal has been taken from the judgment, within 1 vear
13 i after the Supreroe Cowrt ssues its remittitur” Late-filing of & petition may be excused
i from procedural default if the Petitioner can establish pood cause for delay in bringing
14 the claim. /4 Good cause for late-fling consists of & showing that: (13 “delay is not the
{ faglt of the peiitioner™, and (2} “dismissal of the petition as untimely will unduly
51 preiudice the petitioner™ id at {1 )}a)-(bY,
16 2. To avoid dismisgal, the petitioner must plead and prove specific facts that
g1 demonstate good cause for his faifure to preseat claims before and actual prejudive. Sex
o Stete v, Districi Cowre, 121 Nev, 228, 232, 112 P.3d 1070, 1074 {2005).

~

: 3. in order to demonsirate good cause, a petitioner must show that an
19 tapediment external o the defense prevented him or her from compliving with the state
i procedural default vales, Hachaway v Stade, 119 Nev, 248, 252, 71 P34 SD3, 306 {2003,

21 4. The court may sxouse the failore o show good sause where the prejudive
| from g failure o consider the olaim amounts to o fundemental miscartiage of jusiics.
225 Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 319, 5337 (2001,

5. Ag impediment external to-the defense may be demonstrated by a showing
“that the factual or legal basis for 3 clidm was not reasonably available 1o counsel, or that
“somg interforenor by offfinls,” made compliance impracticable” Hathaway v State,
118 Nev, 248, 2352, 71 P.3d 303, 506 QG0 {guoting Murrav v Carvier, 377 UK. 478,
48% {1986).

8. MRS 34.810(2), governing “Additional reasons for dismissal of petition,”
requives that “{a] second or successive petition must be diamissed if the judge or justive
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determines that it fails to allege new or different grovnds for refief and that the prioe
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the fatture of the petitioner to assert those grounds o 2 prior petition
consiituted an sbase of the writ.”

7. The petttioner bag the burden of pleading aod proving specific facts that
demonsirate both poad cause for failing to present a claim or for presenting 2 claim again
and actual prejudive. NRS 3481030 See also State v Hobersiroh, 119 Nev. 173, 181,68
B3d 676, 681 {2003).

3 A court must dismiss a habeas petition I # presents claims that either were
pr&:smtcd in an earlier proveeding or could have been presented in an earbier pmcwﬁin
uniess the court finds both cause for failing to present the claims eaddier or for mising
thene again and acteal prejudice to the petitioner. Evans v, Siate, 117 Nov, 609, §21-622,
28 P33 498, SOT7 {2001,

g, Unlike indtial petitions which certalnly requite a careful review of the
recond, successive petitinns may be dismissed based solely wn the face of the petition.
Ford v, Wardern, 111 Mev, R72, 882, 801 P.2d 123, 129 {1993},

. Application of the siatidory procedural defawdt rules e pogt-conviction
habeas peiitions is mandstory. State v Districs Court (Riker), 121 MNew, 223, 231, 112
P34 1076, 10742005

1T, Meritiess, successive and untimely petitions clog the court system and

underniine the finality of convictions. Lozada v, State, 110 Nev, 349, 358, §71 P2d 944,
9560 {1504),

12, Petitioner had ene vear from Devember 38, 2013, the date the Judgement
of Conviction was filed, fo file a Petition for Writ of Habeas Corpus {post-conviction).
The instant Peiition was filed over five vears aficr the Judgoment of Conviction wag filed.
The instant petition is untimely, Absent good csuse and prejudice, the instant petition is
time barred and must be dismissed.

i3, The instant potition 1€ a suctessive pefifion, and therefore is also subjent
fo dismissal pursuant to NRS 34.810(1 032 NRS 34.81%{2}). The peunilon must be
dismissed if potitioner failed to allege aew or difforent grounds for rmic,f' and the prioy
determination was on the mertis or,if new and different grounds are raised in the peliiion
and the court determines the failure of the pelitioner 1o assert those grounds in e priot
petition constituted an abuse of the writ. Absent good cause for the failure o present the
claim in @ prior petition or for presenting the Cladm again, and actual prejudice, the
petition must he dismissed,
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Pated this {g day of ;&ﬁ/ 4 2019,
&

"

14, Petitioner failed to establish good cause for filing the instani petition more

;i than five years after the Judgment of Conviction was filed. The instant petition reises

sorae rew or different oldime however, the eourt finds the fathire o assent those clainws
i & previves petition constitites an abose of the writ,

¥
]

i%  The Petitioner further fuiled to domonstrate prejudice o the petitioner
which wuld ampont o o fondevental miscardage of justice. Pellegrint v Stars, 117

Doy, 8601 BT, 34 PRI 319, $37 28011,

o Accordingdy, the petitien Ix tmw bamed.  The petilion is 2 mscpessive

H petition and constitutes wo abuse of the weit,

THERFORE, 1T I8 HERERY ORDERED thes the Potitlon Ry Wil of Habews

o Corpus {posi-convietion) shall te, and it i, hereby DENIED.
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¥ hereby certify that on the date fited, 1 placed a copy of the Order for Petition for

&

et of Habess Corpus (Post-Comviction tn the ULS. Mail, postage prepaid o2

5
Frank Hearring # 1006443 Steven B, Walfson
Wann Springs Correctional Center Clark. County District Attorney
P.O. Box 7007 200 Lewis Avenue
Carsen City, NV 89762 Las Vegas, Nevada §9155
Axzron Ford

Movada Attoroey Geoersl
555 E. Washington, Ruite 3900
Las Yepas, NV §8101-1068
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.- A Stev n D son .

CLERE OF THE COUE !:I

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

“ QS‘%’OF‘I”QLGF ML\/G!G{C( ) case no:fA -] - 19010210

PLAINTIFF
o VS. : o o " NOTICE OF APPEAL

Frank Hea m/flvtzcji

DEFENDANT

Notice is hereby given that '\’\f Cufl_l[, H@,( ' i vid ,In Pro Se, \(M)W GMO\/L,
In the above named case, hereby appeals to the United States Court of Appeals Yor the Ninth
Circuit from a judgment in \)y14 0T Habeas Cov, 4V Yost Convickinn ).

On {{""dayof Ao 2012 , which was received by Fran I Hm\/\/; w4

On 15 4day of A:,‘A\[\; i 20 14 .

‘\f\f aﬂlL HUW v l'ﬂo\ respcctfully requests on this ({ day of / %/ﬁ ‘/
20 ) ¢ , that this Honorabte Court enter this Notice of Appeal.

v
SPECTFULLYX/ :
o Warm Springs Correctional Ce ’
= P.O. Box 7007 .
DA = o Carson City, Nevada 89702
-~ = W
o = & , _
LI
a4 o
X =g
oy O
8 5 Y
S
_-'

Case Number: A-19-790102-W
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UNITED STATES DISTRICT COURT

DESIGNATION OF TRANSCRIPTS

DISTRICT OF NEVADA

TO BE USED IN RECORD ON APPEAL
District Court Case Number: C‘“‘%_ Zq 1 I S O{ - l

Court of Appeals Case Number: A -[§-790 /OZ;—LJ

Case Caption: %/7017 ﬁf Ld""’(‘!(/ 072 /‘Afbwj cﬂfﬂb’f) .

Transcripts are NOT required for this appeal. -

The undersigned hefeby designates the following transcripts to be used in the record on appeal
for the above listed case and appeal:
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Filed
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Appellant/Appellee
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Electronically Filed
5/14/2019 10:34 AM
Steven D. Grierson

CLER@ OF THE COUR!

ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
FRANK HEARRING,
Case No: A-19-790102-W
Plaintiff(s),
Dept No: XII
vS.
STATE OF NEVADA,
Defendant(s),
CASE APPEAL STATEMENT
1. Appellant(s): Frank Hearring
2. Judge: Michelle Leavitt
3. Appellant(s): Frank Hearring
Counsel:
Frank Hearring #1006445
P.O. Box 7007
Carson City, NV 89702
4. Respondent (s): State of Nevada
Counsel:
Steven B. Wolfson, District Attorney Aaron D. Ford, Attorney General
200 Lewis Ave. 555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89155-2212 Las Vegas, NV 89101-1068
A-19-790102-W -1-

Case Number: A-19-790102-W
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: February 25, 2019
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No
Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 14 day of May 2019.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Frank Hearring

A-19-790102-W -2-

52




Certification of Copy and
Transmittal of Record

State of Nevada SS
County of Clark } .

Pursuant to the Supreme Court order dated May 30, 2019, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a
true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 52.

FRANK HEARRING,
Plaintiff(s), Case No: A-19-790102-W
Dept. No: XII
Vs.
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 31 day of May 2019.

Steven D. Grierson, Clerk of the Court

AW\»W

Heather Ungermann, Deputy Clerk






