IN THE SUPREME COURT OF THE STATE OF NEVADA

' FRANK HEARRING, JR., No. 68968

Appellant,
THE STATE OF NEVADA, FILED
Respondent. GCT 26 205

CIE ¥ TINJEMAN
Oy

B ¥
ORDER DIRECTING TRANSMISSION OF RECORD

This court has concluded that its review of the complete record
is warranted. See NRAP 10(a)(1). Accordingly, the clerk of the district
court shall have 60 days from the date of this order to transmit to the
clerk of this court a certified copy of the complete trial court record of this
appeal. See NRAP 11(a)2). The record shall include -copies of
documentary exhibits submitted in the district court proceedings, but
shall not include any physical, non-documentary exhibits -or the original
documentary exhibits. The record shall also include any presentence
investigation reports submitted in a sealed envelope identifying the
contents and marked confidential. See NRS 176.156(5).

Within 120 days, appellaﬁt may file either (1) a brief that
complies with the requirements in NRAP 28 (a) and NRAP 32; or (2) the
“Informal Brief Form for Pro Se Parties” provided by the supreme court
clerk. NRAP 31(a)(1). If no brief ié submitted, the appeal may be decided
on the record on appeal. NRAP 34(g).

It is so ORDERED.

/ -L'JM M\ , CJ.

Surreme CourRt
oF
Nevaoa
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cc: Frank Hearring, Jr.
\ Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

Supreme Counr

NEvaDa

2
o) 1978 <o

375




N 02 =~ O th P W NS e

S T S T T R N R N B NG N O e T R T e o e
00 =1 N h e W B = O N o8 =Y N W B W R e O

Electronically Filed
03/02/2016 01.45:46 PM

e — B b
. ‘SON CLERK OF THE COURT

Clark County District Attorney

Nevada Bar #001565

WILLIAM ROWLES

Deputy District Attorney

Nevada Bar #013577

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

R CASE NO: C-13-291159-1
FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr. #1774466

‘ Defendant.

ORDER DENYING DEFENDANT'S REQUEST FOR
RECORDS/COURT CASE DOCUMENTS

DATE OF HEARING: FEBRUARY 23, 2016
TIME OF HEARING: 8:30 A.M.

* THIS MATTER having come on for hearing before the above entitled Court on the
23rd;;day of February, 2016, the Defendant not being present, in proper person, the Plaintiff
bginé; represented by STEVEN B. WOLFSON, District Attorney, through WILLIAM
ROViVLES, Deputy District Attorney, without argument, based on the pleadings and good
causé appearing therefor,

i |
H
Hl
i

Wi20132013F08 N7 3F08177-ORDR-(HEARRING _ FRANK)-003.DOCX
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IT IS HEREBY ORDERED that the Defendant’s Request for Records/Court Case
Documents, shall be, and it is DENIED.
s / arte
DATED this day of February, 2016.

STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

- Deputy District Attorney
chada Bar #013577

CERTIFICATE OF SERVICE
I certify that on the M day of March, 2016, I mailed a copy of the foregoing Order

to:

FRANK HEARRING #1006445
Ely State Prison

P.O. Box 1989

Ely, NV 89301

w W0/l

M. CRAWFORD
Secretary for the District Attorney’s Office

13F08177X/mc/L4

2

WA20132013R08 1\77\13F08177-ORDR-(HEARRING__FRANK)-003.DOCX
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: CLERK OF THE COURT
PP
. DA
) IN THE 5‘Hﬂ~ JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF _Clav- i
Teanl Hgovviag } caseNo. (L= VD-291 1S9~/
N }
Petitioner/Plaintiff, ) Dept, No, X X
}
Vi, _ } Docket No.
Stade, OF Nevack ; |
Hearing Date: 3-29-16
ResPondem/Defendam‘ Time: 8:30AM
MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD OR IN THE
ALTERNATIVE, REQUEST FOR RECORDS/COURY CASE DOCUMENTS
COMES NOW, Petitioner/Plaintiff, ¢ AN J(_ Woavrvivag pro per,
and respectfully moves this Honorable Court for it’s Order withdrawing CG
- ‘Off AQ) ‘d , Esq., as the Attorney of Record in the above-entitled matter,
This Motion is made and based upon Nev. Rev. Stat. 7.055, and Nev. Sup. CL. Rules 166(4), 173,
] 176, and 203, and Rules 11 and 20 of the Rules of the District Courts of the State of Nevada.
% g R POINTS AND AUTHORITIES
n (v
= ps %l Nev. Rev. Stat. 7.055, provides that:
m B
O ':)’ (] An attomey who has been discharged by his client shall, upon demand...immediately
8 - deliver to the client all papers, documents, pleadings and items of tangible personal
a 6\ property which belong to or were prepared for that client.
See also Nev. Sup. Ct. Rule 166(4):
(9]
Q =z Upon termination of representation, a lawyer shall take steps to the extent reasonably
= = g’l practicable to protect a client’s interests, such as ...sumrendering papers and property to
Q 2 oo which the client is entitled...”.
<o m
'% : ﬁ Petitioner/Plaintiff would respectfully point out to this Court and the attomey of record that there
<
g & °
5
-
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is controlling law on this issue. This citation of authority is precautionary only. In the cases of In Re
Yount, 93 Ariz. 322, 380 P.2d 780 (1963), and State v. Alvey, 215 Kan 460, 524 P.2d 747 (1974), both
cases dealt with a factual situation involving a withdrawn attorney refusing to deliver to a former client his
documents after being requested to do so by the client. The Court in Yount, supra, erdered the attorney
disbarred, while in Alvey, supra, the Court had the attomey censored.

In most situations it is obviously not necessary to notify the parties when the attorney withdraws
from a case, but when the client wishes to remove his attorney and represent himself in person, it is
required by these Statutes and Rules that the client request the Court of action to issue a certificate
releasing the attorney of record. Under such statutes it is necessary for the party to present his request for
the change in order for the court in making an order withdrawing the attomey of record, and to make
formal demand to the Attorney for the return of all papers and property.

Therefore, let this Court be so notified that this is the desire of the Petitioner/Plaintiff herein that
the aforementioned attorney of record be withdrawn and the same shall be for any other attorney(s) which
could possibly be subscﬁbed and documented as attorney(s) of record in this case, so that further actions in
the above-entitled cause can be conducted by the Petitioner/Plaintiff in proper person.

Further, Petitioner/Plaintiff hereby makes formal demand upon C)af [ Yy

PO Esa, for the retum of his entire fie, including, but not limited to all
papers, documents, pleadings and items of tangible personal property which belong to or were prepared on
my behalf to me at the address set forth in this pleading.

Further, it is requested of this Court that it issue an Order directing the named attorney of record
that he turn over ;o the Petitioner/Plaintiff the entire case file, without costs, including, but not limited to,
the trial transctipts or guilty plea transcript, all briefs on appeal, and all other papers and police reports
relating to this matter, so that Petitioner/Plaintiff may prosecute an appeal/post-conviction with a minimum
amount of delay.

CONCLUSION

WHEREFORE, all of the above stated reasens, Petitioner/Plaintiff respectfully requests this

Honorable Court to grant his Motion for Withdrawal of Attorney of Record in accordance with this Court's

fair and just consideration of the facts of the case.
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DATED this 5rdday of MQ vehn 208l

Respecifully submitted,

P oot

Petitionet/Plaintiff 7\J B

CERTIFICATE OF SERVICE

I hereby certify pursnant to N.R.C.P. 5(b) that I am the Petitioner/Plaintiff in the foregoing Notice
of Motion and Motion for Withdrawal of Attorney of Record or in the Alternative, Request for

Records/Court Case Documents on this 3‘fdday of Mﬁf o 208t I did serve a true

and correct copy of the above mentioned document, by giving it to a prison official at the Ely State Prison

to deposit in the U.S. Mail, sealed in an envelope, postage pre-paid, and addressed as follows:
Carl Arnald” Shule B tslEson

4% S. \owy s} xB s L) ﬁ;’ [gﬂ,(_}ﬂ)}r‘d Elosy
‘AW (asve@S MY 37/SS°

DATED this 6Ydday of \“\ arei
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AFFIRMATION PURSUANT TO NRS 239B.030

L e Y\arc g wpoce 100
CERTIFY THAT I AM THE U@E&SIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED Motipn ¥or \WitMdvadar
OF_AHoviig 0F Recoed]

DOES NOT E‘OJNTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATED THIS 3 DAY OF Maml/\ 20\ (b .

SIGNATURE: °/4 /\\ .
ﬁﬂ”@ —

INMATE PRINTED NAME: YV L \)SQJO{ V1O

-
INMATENDOC# _ \ DDl
INMATE ADDRESS: ELY STATE PRISON

P. 0. BOX 1989

ELY,NV 89301
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CLERK OF THE COURT
IN THE 2 Zi‘_\j l JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF _Clav

Teank ‘r—\LC(rv’;iqj, } caseNo. (= V3- 1 SY~ |
Petitioner/Plaintiff, ; Dept. No,_X X
v. § Docket No.
Shete oF Nevacla i
Respondent/Defendant.
NOTICE OF MOTION
TO: THE STATE OF NEVADA, Respondent/Defendant, ST /¢ 1} B- Whol Esanl
(‘/\qu/ i , County District Attorney, and OAR (/
Ayrno ‘C{ 5 , Esq.
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that onthe _ 2% _ dayof MARCH

1¢ 8:30AM
,20 _° at the hour of 980, O’clock A.M., or as soon thereafter as

the partics may be heard, the undersigned will bring on for hearing the attached MOTION FOR

WITHDRAWAL OF ATTORNEY OF RECORD, before the above-entitled Court, at the
C)\Q\Fk—/ OfX)fH"q _, Courthouse, in LQS\(QJO\CL( , Nevada, in

_
Department No.é é , thereof.

DATED this \2;4 day of Ma\f ( /\’L 20

Ely State Prison
P.O. Box 1989 -
Ely, Nevada 89301-1989
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V. DIMUY requests pr T B ‘
-Based on the foregoing law and analysis, the Defendant requests that the following Brady
material be produced by the State:

o ite ————

RS

- S - ST B - MY S S PR 8

[ ‘NNNNN M — el e b o et e
msgubuuugsm:mm&uu—-o

— -- 1.7 -~ All memorandum, notes, reports associated with any and all initial investigations

- and follow up investigations. '

2. Disclosures of any and all compensation, express or implied promises of févorai)lc
treatment or leniency, or any other benefit that any of the State’s witnesses
received' in exchange for their cooperation with this prosecution, including, but not
limited to, any information concemning aﬁy expectation’ of any béﬁ'eﬁr" of any i(ind
1o be received, or already received, by any witness presented by the State?. This
also includes, but is not limited to, any express or implied proni_ise fnade to any ‘ _-
witness 1o provide counseling and/or treatment as a result of thgi_l" ﬂé_u?icipatién in
the prosecution of this case. - . \ o

kX Any information on any criminal history or my_mateﬁﬂ or inform;ajion which
relates 1o specific instances of misconduct of an'y-hmtcrial wimess:ig.l the case from
which it could be inferred that the person is mtﬁxﬂlful and which ih;xy be or may
Jead to admissible evidence®. This is to include, but is not limitcd‘.t.cv), any fclonies,
misdemeanors, out-of-state arrests and convictions, outstanding arrest warrants or
bench warrants, and cases which were dismissed 6r not pursued by the prosecuting
agency or any other information that would go to the issue of credibility and bias,

whether or not the information is admissible by the rules of evidence.

! State v. Bennert, 119 Nev. Nev. 589, 603 (2003)(¢vidence that the Staic paid witness as an informant on several
occasions) )

IThe law is clear that it is the witness' own anticipation of reward, not the intent of the prosec_utbr,.whlch gives rise to
the necessity of disclosure. Moore v. Kemp, 809 F.2d 702, 726, 729-30 (31th Cir.), cert, depied, 481 U.S. 1054
(1987), Dugenn v, State, 778 S.W.2d 465, 468 (Tex. Crim. App. 1989). B

? Evidence of benefits 1o State witnesses is not limitzd 10 agreements made in relation to the specific case at issue.
dimencz v, State, 112 Nev. 610, 622-23 (1996); } Information aboul benefits to an important State witness constitutes
Bredy material, even though no explicit deal was outlined. Browning, v, Siate, 120 Nev. 347, 369 (2004

*Agreements need not be express of formal amangements, and understendings merely implied, Suggested, insinuated,
or inferred to be of possible benefit to witness constinutes proper material for impeachment. _Duggan v, Swte, 778
8.W.2d 465, 468 (Tex. Crim. App. 1989).

3A defendant is emitled 10 material in the government witness” confidential probarion file that bears on the credibiliry
of that wimess. United States v, Stifler, 851 F.2d 1197, 1201 (%1h Cir. 1988), cort, denicd, 489 U.S. 1032 (1989,

10
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— 4 . Disclosures.of any and all statements tangible or intangible, recorded or-=-
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unrecorded, made by any State witness, or any other person, at any time that a.reln‘u"
any manner incansistent with the written and.fo'r recorded statements previo{n.slj —-H;"--
provided to the defense®. This includes material or information which would tend
to exculpate the Defendant of the charges, might mitigate the punishment should he
be convicted’, or may lead to information which would tend to impeach or affect
the credibility of a State witness®, including, but not limited to, any orel statements
made te the prosecutor or any other Sﬁle employee during pre-triai conferences or
other investigative meetings. i -

5. Any photographsvof any lineups dontf or any other photographs in the case, not
already given in diécowry. This includes any photos taken at any medical exams as

well as photos taken by law enforcement. - -

7. Any 911 recordings to include the relevant dispatch log.

*State violated Brady when it failed to inform the defense of prior inconsisteny statements by a key prasecution
witness. Lay v, State, 16 Nev. 1185, 1199 (2000); State acted improperty by failing to disclose statements in its
possession of evidence contradictory to another State witness . Rudin v, State, 120 Nev. 121, 139 (2004).

! State v, Bennett, 119 Nev, 589, 602 (2003) (admission of 2 co-conspirator to a jailhouse informant which could have
served as mitigating evidence). .

*Brady violation where the State failed to tum over a police repon where the eyewitness was initially uncertain in their
identification of the Defendant. Norris v. Slayton, 540 F.2d 1241, 1244 (4th Cir. 1976); State had a duty to disclose
when , during (rial, & key prosecution wilness told the prosecutor that the perpetrator was lighter skinned than the
derfendant she saw in court. Jackson y, Wainwright, 390 F.2d 288, 291-93 (5th Cir. 1968); Duc process was viglated
when the govemnment failed to provide to the defense the prior inconsistent statement given to DEA agents of a key
prosecution witness where credibility was on issue. United Swtes v, Beaslev, 576 F.2d 626 (5th Cir. 1978), cen,
denied, 440 U.S. 947 (1979); State violated Brady by failing 1o disclose to the defense reports of lie detector test -
administered to important prosecution witness Carter v. Raffery, §26 F.2d 1299, 1307-08 (3rd Cir. 1987), cent. denied,
484 US. 1011 (1988); Suanz v._State, 506 N.W.2d 792, 794-95 (lowa App. 1993) (evidence of alleged co
perpetrator’s threatening and overbearing nature and impending psychiatric examination of him); People v, Garcia, 17
Cal. App. 4th 1169, 22 Cal. Rpir. 2d 545, $51-52 (1993) {evidence showing state’s expert used faulty methodology

an‘g made erors in other cases); People v, Wright, 658 N.E2d 1009, 1012 (1995) (alleged victim’s status as police
informer).

11
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i éopics of éﬁ;and' all video or audio re;'taf_(_l_igfg_'gf any form collected by the

. .investigating ofﬁcei‘é‘or.ahy other agent 6f the State during the course of the

investigation,
All relevant reports of chain of custody. All reports of any destruction of any

evidence in the case.,

Photocopies or other reproduction of any and all handwritten or otherwise
memorialized notes kept by the investigating police officers in this case (AKA
“Case Monitoring Fcirms"), including, but not limited to, any notes documenting
alternate suspects, investigative leads that were not followed up on, or any other

matter bearing on the credibility of any State wimess.

Any and all notes and reports of any expert in the c«ﬁse, to include mental health
workers, This includes any preliminary reports or notes, not included in a final

report,

Any and all information which shows that the defendant did not commit the crimes
alleged, including, but not limited to, any information concerning an arrest of any
other individual for the charged crime” and any information suggesting a possible

suspect other than the defendant,'® including investigative leads to other suspects'

*Banks v, Reynolds, 54 F.3¢ 1508, 1518 n.21 (10° Cir. 1995).

““State’s failure to disclose cvidence of another perpetrator viclated Brady. f.nxl v, State, 116 Nev. 1185, 1195-96
(2000).; Summary of prosecutor’s perspective on written reports relating to potential suspects were constitutionally
inadequate and reports should have been disclosed pursuant to Brady. _Mazzan v, Warden, 116 Nev. 43,69 (2000);

27 || Blgodworth v, State, 512 A.2d 1056, 1059-60 {1985).

28 || " jimenez v, State, 112 Nev. 610, 622-23 {1996) (withholding evidence of investigative leads to other suspects,

regardless of admissibility, constitutes Brady violation),

12
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Electronically Filed
04/12/2016 12:28:30 PM

ORDR (2‘34@3“ L

STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

CHAD LEXIS

- Deputy District Attorney

Nevada Bar #010391

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-ys- CASE NO: C-13-2911596-1

FRANK HEARRING, aka, DEPTNO: XX
Frank Hearring, Jr. #1774466

Defendant.

ORDER DENYING DEFENDANT'S MOTION FOR WITHDRAWAL OF
ATTORNEY OF RECORD OR IN THE ALTERNATIVE, REQUEST FOR
RECORDS/COURT CASE DOCUMENTS

DATE OF HEARING: MARCH 29, 2016
TIME OF HEARING: &:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
29th day of March, 2016, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B, WOLFSON, District Attorney, through CHAD LEXIS, .
Deputy District Attorney, without argument, based on the pleadings and good cause appearing |
therefor,

/i
"
1
1

WA2013\2013F\081\7\13F081 77-ORDR-(HEARRING _ FRANK)-004.DOCX
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IT IS HEREBY ORDERED that the Defendant's Motion for Withdrawal of Attorney

of Record or in the Alternative, Request for Records/Court Case Documents, shall be, and it

is DENIED.

DATED this X day of April, 2016.

STEVEN B. WOLFSON

ERIC JOHNSON

Clark County District Attorney

Nevada Bar #001565

I?erstr'
evada Bar #010391

CERTIFICATE OF SERVICE

I certify that on the |2} %day of April, 2016, I mailed a copy of the foregoing Order

to:

13F08177X/mc/L4

FRANK HEARRING #1006445
Ely State Prison

P.O. Box 1989

Ely, NV 89301

. &L//

M. CRAWF OR.D =\
Secretary for the D1 ict Attorney s Office

2
WA20132013R081V7T\I3F08177-ORDR-(HEARRING__ FRANK)-004.DOCX
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 68968

Appellant, District Court Case No. C291159

Vs,

THE STATE OF NEVADA,

Respondent. F' LED
CLERK’S CERTIFICATE MAY 13 2016

STATE OF NEVADA, ss. By R i

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED.”

Judgment, as quoted above, entered this 14" day of April, 2016.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
May 09, 2016.

Tracie Lindeman, Supreme Court Clerk

By: Joan Hendricks
Deputy Clerk

C-13-291159-1
CCJA

NV Supreme Court Clerks Cortificate/Judgn

e
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SupREmE GOuRT
OF
Nevapa

LLRELINE

IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., No. 68968
Appellant,

Vs,

THE STATE OF NEVADA,

Respondent.

FILED

APR 1 4 2016

TRACIE K. LINDEMAN
CLERK OF 3UFREME COURT

DEPUTY CLERK

ORDER OF AFFIRMANCE

This is a pro se appeal from a district court order denying a
postconviction petition for a writ of habeas corpus. Eighth dJudicial
District Court, Clark County; Eric Johnson, Judge.

Appellant filed his postconviction petition on March 30, 2015,
more than one year after entfy of the judgment of conviction; he did not
appeal the judgment of conviction. Therefore, the petition was untimely
filed and procedurally barred absent of demonstration of good cause and
prejudice. See NRS 34.726(1). To overcome the procedural default,
appellant argues that he was. awaiting resolution of his motion to
withdraw his guilty plea before filing his petition. However, the filing of a
motion to withdraw his guilty plea is not an impediment external to the
defense that prevented him from timely filing his postconviction petition.
See Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003).

Because appellant failed to establish good cause to excuse the delay in

Vool o

el
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filing his petition, the district court did not err by denying the petition as
procedurally barred. Accordingly, we

ORDER the judgment of the district court AFFIRMED.

AV rua lac d.
Douglas

/Z’Uf(f’\ J.

Cherry
L]
dJ.
Gibbons
cc: Hon. Eric Johnson, District Judge
Frank Hearring, Jr.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
SuPREME COURT ’ ,“_;::' :;
HE::DA o -
2 SNy
) 197 o
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ﬁERTIFIE‘.D COISB{»
This dbcment is a full, true and cotfectcopy of
the otigial on file and of reeord i imy office.

pATe= YW UK, Aol

'“State of Nevada

Deputy
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 68968
Appellant, District Court Case No. C291159
VvS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk ~

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: May 09, 2016
Tracie Lindeman, Clerk of Court

By: Joan Hendricks
Deputy Clerk

cc (without enclosures):
Hon. Eric Johnson, District Judge
Frank Hearring, Jr.
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR
Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on MAY 13 2018
HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED

MAY 12 2016

CLERK OF THE COURT
1 16-14444
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roanl. Heare /9, LOAHYS
Petitionar/in Propia Perso ‘

Post Oifice Box 208, SDCC
Indian Springs, Nevada B9070

IN THE %+LL JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE

counTy oF (el
St 0F Nivigelg, )

Plaintiff,

VS.
Dept. No. ¥ X

Doclet

F’\"‘Aﬂ k. HMN ;vﬂ

; Case No.(-13-291159-f
Defendant, g
- )

ORDER
Upon reading the motion of defendant, ¥y ¥ KU(,QO\\(’(:\ P\ | regussting

vvithdrawal of counsel, C,Ql(“\ Q\\f‘m\C’J  Esq., ofthe‘C]Jark count Public

Defender’s Office, and Good Cause Appearing,
IT IS HEREBY ORDERED that defendant’s Motion for Withdrawal of Counsel is

GRANTED. .
IT IS HEREBY FURTHER ORDERED that Counsel deliver to defendant at his address,

all documents, papers, pleadings, discovery and any other tangible propery in the above-entitizd

case.

DATED and DONE this D(, day of _S_oggﬁg,mgo .

DISTRICT COURT JUDGE
€-13-291169-1
LSF
Le!l Side Filing

[
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RECEIVED

0CT 06 207

CLERK OF JHEGOURT .,

[A]

o N 1 T N T G o J O N _—
m‘JO"‘”**“""*—G\Dmxlmmhwbj—-o\oooqg\u.Lm

Electronically Filed
10/6/2017 11:52 AM

)F’T‘MLHQQ((]VLO\ ‘OO( L t{’ Steven D. Grierson

. Petiticner/In Propia Persona

Indian Springs, Nevada 88070

CLERK OF THE COU
Post Office Box 208, SDCC _ ) = el '

INTHE Y JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF

Shde 0F Neveele,
Plaintiff,

Case No. (4326159
Dept. No. K \

Docket

VS.
vl Vo vﬁ

Defendant,
&

T N S N N

MOTION TO WITHDRAW COUNSEL

Date of Hearing: _10/31/17
Time of Hearing:  8:30 AM
‘ORAL ARGUMENT REQUESTED, Yes No v

COMES NOW, Defendant, XY} 1A , proceeding in proper

person, moves this Honorable Court for an ORDER Granting him permission to withdraw his

present counsel of record in the proceeding action, namely,

Corl Aenold

This Motion is made and based on all papers and pleadings on file with the Clerk of the Court

which are hereby incorporated by this reference, the Points and Authorities herein, and attached

Affidavit of Defendant.

L
DATED: this 20" day of Sg&;m\ﬂm 2014 4:

BY:

: L
Jvan¥ Megrrine, - Bl CAE

efendant/In Propna Perfonam

PSRN ke N le E E RN I
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1 POINTS AND AUTHORITIES

The Nevada Revised Statute 7.055(1), which deals with the duty of a discharged attorney, states:

*“An attorney who has been discharged by his client shall, upon demand and payment of the fee due from
the client , immediatety deliver to the client all papers, documents, pleadings and items of tangible property
which belong to or were prepared for that client.”

As can be seen in this case, the defendant does not owe any fees, in fact, they, meaning counsel(s)

Number, (- %:1159-, in Department No.
N.R.S. 7.055(2) gives this Court the power to Order the Attorney(s) of record to produce and

2
3
4
5
6 pf record, were appointed by the Court to represent the defendant, who was an indigent, in Case
7
8
g ﬁeliver 1o the defendant in his/her possession, which states:

0

1 “A client who, after demand therefore and payment of the fee due from him, does not receive from his
discharged attorney all papers, documents, pleadings and items of tangible personal property may, by
11 a motion filed after at least 5 days® notice to the attorney, obtain an order for the production of his papers,

Documents, pleadings and other property.”
12

13 { In numerous cases throughout this great land, the courts have held attorneys to a high degree of
14 professional responsibility and integrity. This carried from the time of hiring to and through the
15 gttorney’s termination of employment. _

16 | Supreme Court Rule 173 states quite clear that a withdrawn attorney owes his former client a

17 If. . prompt accounting of all his client’s. . . .property in his possession.” This is echoed in Canon 2 of

18 the Code of Professional Responsibility of the American Bar Association, which states in pertinent

19 part EC 2-32: “A lawyer should protect the welfare of his client by . . . delivering to the client all

20 papers and property to which the client is entitled.” Again in Disciplinary Rule 2-110(A)(2) of the

21 ABA, this is brought out that a withdrawn attorney must deliver to the client all papers an comply with
22 Bpplicable laws on the subject.

23 || Inthe cases of In Re Yount, 93 Ariz. 322, 380 P.2d 780 (1963) and State v. Alvey, 215 Kan. 460,
24 324 P.2d 747 (1974), both of which dealt with a factual situation involving a withdrawn atiorney

25 Tefusing to deliver to a former client his documents after being requested to do so by the client. The

' 26 pourt in Yount, supra, ordered the attorney disbarred while in Alvey, supra, the court had the attorney
27 gensored.

28 2
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While not the intention of the Defendant in this case to have the attorney disbarred, these cases do
how a pattern in the court in considering the refusal to deliver to a former client all his documents
nd property after being requested to do so, a serious infraction of the law and of professional ethics.

Bee, [n Re Sullivan, 212 Kan. 233, 510 P.2d 1199 (1973).
In summary, this court has jurisdiction through NRS 7.055 to Order the attorney(s) to produce and

eliver to the Defendant all documents and personal property in his/their possession belonging to him
r prepared for him. The Defendant has fulfilled his obligations in trying to obtain the papers. The
ttorney(s) is in discord with Cannon 2 of the Code of Professional responsibility and the Nevada

bupreme Court Rules 173, 176 and 203,

DATED: this %%day of‘Sggﬁﬁgﬁﬂcj , 20 {7,
.
BY: PP F e

i
Defendant/In Proprta Person

# l00bA
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arr1pavIT oF : Trpid Yooy
)
STATE OF NEVADA )
) sa:
COUNTY OF CLARK )
TO WHOM IT MAY CONCERN:
I, mm&\-\m\ﬁf‘\\/ﬁ the undersigned.do hereby swear that

all statements,facts and events within my foregoing Affidavit are

true and correct of my own knowledge,information and belief, and
as to those.I believe them to be True and Correct. Signed under the

penalty of perjury,pursuant to,NRS. 29.010:53.045 ;208.165,and state
the following: | o r!Lq\)o,s-\%r\o)@\\) Modwrie! vdodol 4y Cose 5t Coine
2A5a-1, AN madune) FR\eVL ewvd]ov oviolir YW sdteevieel B
Rﬂq%%"(f)) pQﬂQS. NoH: On NOVLM\OW\O\, IS ot G 00 anu Hh e
gwum was mad@@r,‘a,m@ ) and Sunied (Uithes iy
S v g 4% DR ART SP&C!L’CK@WO@

12049 3y a’ b Ft !
: Eranb tharving — =F_[oPGASS

D&Ww Fdrel vieants ﬂ&li hywWwwr L ert nowd —
Q@Ogﬁg Brody Maturia /,égmdj Kﬂﬁuﬂﬁb %Ukﬂﬁ |

Set, AHachied 5@6/j KZ? Uﬁ*")f/UMbﬂ/Zﬁ/ 0" / - 3,@36})

FURTHER YOUR AFFTANT 3AYETH NAUCHT.

ZXECUTED at: Indian 3Springs,iievada,-his S wa. Day D E gfié'//ﬂﬂﬁ\}%;z .
ol 2 2 -
e ]

fozt o drlice Jox-:I03(sD000) ‘
indian Jorinzs,ev . a3 T)
Affiant,In lropria Perscnam:
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CERTFICATE OF SERVICE BY MAILING

I, prr\(\{’\\JKQQ(‘V‘; VLO_\J , hereby certify, pursuant to NRCP 5(b), that on this J{s
day of ig@ﬁgggf 20,1 ma:led a true and correct copy of the foregoing, “ Moten Jo

Outndrawsl 0f Coonaald, %@d»\ W(M-hlﬁoll ﬁmuu/u .

by placing document in a sealed pre-postage pald envelope and dep051ted said envelope in the

United State Mail addressed to the following:

Carl Arootd £5 Shivon 8 Dol@spr) D

WY S, Mevrdlond PEDY 2000418 Aye Zuel BIEO

Las ELN NV TG0 lasvegas, Ny 9IS S
CCFILE

DATED: this 20" day of S tobopbr 2017,
AT

yf:;'ﬂfmk/ W{m?’ A /&0(/&(‘(["
/In Prépria Personam

Post Office Box 2088.D.C.C.

Indian Springs Nevagg 89018
IN FORMA PAUPERIS:

|
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding l\ID'L;"M, 0;"10/

Modi oty Drthokad ol of (oassl. ( %mdu\ Q‘LQU&""L

(Title of Document)

filed in District Court Case number

/HD Does not contain the social security number of any person.
-0OR-
a Contains the social security number of a person as required by:

A. A spe 5(2 state or federal law, to W|t 3
KAl V. obirloy 15 3. ok \S55, \5@%/\%33
(State specific law)

—or-

B. For the administration of a public program or for an application
for a federal or state grant.

7 (. Sept 9,007
ignature ~———L——~ N I Date

Frank s Heerviua
Print Name \.%
Title
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‘Based on the foregoing law and analysis, the Defendant requests that the following Brdy

'ma:ﬂial be produced by the State:

Rt ————

and follow up investigations. .
.... 2, Disclosures of any and all compensation, express or implied promiscs of fa'vorm“.ue
treatment of {éniency, or any other benefit that any of the State’s witnesses
received’ in exchange for their coopertion with this prosecution, including, but not
timited to, any information concerning any expectation® of any bé-i;'cﬁl’ of any h.nd
1o be received, or already received, by any witness presented by the State’, This
al3o includes, but is oot limited to, any express or ignplied pmmlse E:rude to any
witness 10 provide counseling and/or treatment as a result of th:ir p'g.rltiv:ipnii:'n in
the prosecution of this case. S S
3. Anyinformation on any eriminal history or any_mlntc::ial or infnm\jajiqn which
telates to specific instances of mistonduct of any-material wnmessl!l the case from
which it could be inferred that the person s untruthful and which thay be or may
Jead to admisible evidence?. This is t include, bus is not Kenited o, any felonies,
misdemeanors, out-of-state arrests and convictions, outstanding arrest warrants or
beach warrants, and cases which were dismissed or ot pursued By Gie prosecuting
ggenty or any other information that would go to the issue of credibility and biss,
whether or not the information is edmissible by the rules of evidence,

! Stxte v. Benpers, 119 Nev. Nev, 585, 603 (2003)(evidence thal the Stats paid witness es an informant on several
occasions) .

3The taw I3 clear that It ia the witneas” own anticipation of reward, not the intens of the prostoutor, which gives rise to
the netenity of distlosure. Mopre v, Kemp, 809 F.2d 702, 726, 729-30 (11th Cir), gext denled, 451 LS. 1054
(1987); Duggan.x. Sints, 778 S.W.24 463, 463 (Tex, Criin. App. 1929) "

? Evidence of banefits to Statz witness=s is not limitzd 15 Rgreements rnds in relation to the spocific case at ispe.
dmenery, Stme, 112 Nev, 610, 62223 (1996); ) Information sbout benefirs o an Important State wittiess constitutes
Brndy maierial, cven thaugh no explicit deal was outlined. Browning v, State, 120 Nev. 347, 369 (2004

“Agreements need not be express o formal prangementy, and vnderatandiogs menely implicd, suggested, insinumed,
or Inferred to be of possible benefit t witness constinues proper materin) for impeschment, Duggen v, Statg, 778
$.W.2d 465, 468 (Tex. Crim. App. 1989).

*A defendat s emitled 10 material in the government witness® ennfidemial probesion filz that beais on the credibiliny
af thar wimeas. United iares v, Swifler, 851 F.20 1197, 1201 (91h Cir. 1988), gart, denicd, 439 1SS, 1032 (1949),

10

-— . - - - - [

“[l—=-- 1.7 - All memorandum, noles, reports associated with any arid all initinl investigations
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4. . Disclosures.of any and all statements tangible or intangible, recorded o7

L ) "
1 unrecorded, made by any Stete witness, os any other persan, at ay tme.lfra!-—nr;u_tr_:' ’
ol any manner inconsistent with the written andlor reconded statements pmio;llslﬁ ._;‘.:- -
s provided 10 the dcfense®. This includes material or information which would tend
6 t0 exculpatz the Defendant of the chasges, might mitigate the punishment should be
7 be convicted’, or may lead 1o informaion which would tead to impeach or affect
) the credibility of a State witness®, including, but not limited to, any orzl statements
9 made to the prosecutor or any olher S'me employee during pre-trinl conferenccsor

10 other investigative meetings. o

n } PP

12 5. Any photographs of any lincups done or any other photographs in the case, not

1 already piven in dwvery This it;clrilda any photos Laken at eny medical exams as
14 ) well as photos taken by law enforcemient. - -

15 '

16 . Any 911 recordings to include the relevam dispatch log.

17 o
18

19 | “ute violaied Brady when it failed v inform the defense of prior inconsisien: seaternents by 8 key prosecution
witness. Lay v, State, 116 Nev. 1183, 1199 (2000); Seate geted improperty by failing to disclese strtements In its
20 || P jon of evid dictory to pnother Sate witness . Risdin v, State, 120 Nev, 121, 139 (2004). s

21 ? Smie v, Benuets, 119 Nev, 589, 602 (2003) (admisylon of & co-conspirator 5 o jailhouse informans which could have
“H served as midgating evidence). -

‘Brady viclation whers the Stale fuiled to um over 8 police report where the eyewitness we initinliy in in their
Identification of the Defendart. Nomik v, Slavion, 540 F.2d 1241, 1244 {(4ch Cir, 1976); Sime had & duty to disclase
LE when , during trial, & key prosecution withess fold the Froseswtor (hal the perpetTEior was lighter skinned thin the
derfendant she saw o court. Jpcksan v, Wainwrighs, 390 F.24 288, 291-93 (th Cir. 1968); Dz process was violated
23 | when the government faiked 1o provida to the defense the prior inconsi given to DEA agenss of akey
presecution witness where credibility was on issve. Unfiedt Sunes v, Beatle, 576 F.2d 626 (5th Cir. 1578), geq,
25 ) denied, 440 U.S. 947 (1979); Staio violwied Brady by filing o0 lschose 16 the defense reports of fis duettor o
sdministercd (0 importam prosecution wimess Caiter v, Rafferty, 326 F.2d 1299, 1307-08 (3rd Cir, 1987), cen, denfed,
26 |l 4pe US. 101} (1988); Sur v, Suie, 506 N.W.2d 192, 79495 (lowa App. 1993) (evidence of allcged co-
perp s th ing and overbearing nature axd impending psychistric examination of him); People v, Gareig, 17
27 | car App, 4th 1169, 22 Cal. Rptr, 2d 543, 55152 (1993) (evidence showing state’s expert vsed fauby meshodology
28 ;:ld m:d;emm in ather cxses); Propls v, Wrichs, 658 N.E2d 1009, 1012 (1595) (alleged victims status = palice

11
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"B Copies of any and all video or eudio recording,of ey form callected by the

o ———— - — ——

- ,inmﬁgal.i;:g officets of ahy. other.agent of the State during the course of the

investigation.

1

9. All relevant reports of chain of custody. All reports of any destruction of any
evidence in the case.,

10.  Photocopies or other reproduction of any and all handwritten or otherwise

- miernorialized notes kept by the investigating police officers in this case (AKA

“Caso Monlwring Fﬁms"). including, but oot limited to, any notes documenting
alternate suspects, idvestigative leads that were not followed up on, or any other
matier bearing on the credibility of any State witmess.

11, . Anyand all notes and cepans of any expert in uwm'se, to include mental heaith
workers. This includes any preliminary reports or notes, not included in a final
report. '

12.  Anyand all information which shows that the defendant did not comonit the crimes
alleged, including, but not limited to, any information concerning an arrest of any
other individual for the charged crime® and any information suggesting a possible
suspect other than the defendant," including investigative leads 1o other suspects'

St

"Ponks v, Reynolds, $4 P.3d 1308, 1518 821 {|0° Ckr, 1995),

i’ fullure w0 discloae evidence of onother perpetrator violsted Brady. Ly v, Stale, 116 Nev. 118S, 119506
(2000).; Sursmery of progecutor's pérspective on written repons relating to potentizl suspects were constitutionnlty
inadequate and reports should have been distlosed parsuant 19 Brady. _Mazynn v, Wapden, 116 Nev. 43,85 (2000
Blopdworth y, Swte, 512 A.2d 1056, 1059-60 (1985),

" Jj e, 142 Nev, 610, 672-2) (1996) (withholding evidencs of investigative lzads to athet suspects,
regardless of sdmissibillty, constitutes By vioktion).

12

411




_____,______EE__=:_::.n____:____z______::r__h:_,._.

0N —=SS168 AN 5ob3A Sy
AQGYF R AN RAY Sy Qo
(4007 WL 50 7.4y D)

NOSAUNAE) Q' Lap

oLabl \i:@g.r&w LIp
Lae Fog gy

_An)) |SUHTIANT) 4IK] Lo,
ChhA00 U BM A

U U

412



-

O© 0 9 A L bR W N

[ T N T N T N T N T N R N R N T N T S e s T T S S S S = S
(== TR T N U O L " R e B o B - S = NV - A VL R S R =)

Electronically Filed
11/14/2017 11:48 AM
Steven D. Grierson

CLER OFTHECOUEg
ORDG Cﬁwds iahiataat

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

MEGAN THOMSON

Chief Deputy District Attorney
Nevada Bar #011002

200 Lewis Avenue

Tas Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

_ Plaintiff,

-Vs- CASE NO: C-13-291159-1
FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr., #1774466
Defendant.

ORDER GRANTING DEFENDANT'S MOTION TO WITHDRAW COUNSEL

DATE OF HEARING: October 31, 2017
TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
31st day of October, 2017, the Defendant not being present, incarcerated in the Nevada
Department of Corrections, the Plaintiff being represented by STEVEN B, WOLFSON,
District Attorney, through MEGAN THOMSON, Chief Deputy District Attorney, without
argument, based on the pleadings and good cause appearing therefor,

i
I
"
"
i
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IT IS HEREBY ORDERED that the Defendant's Motion to Withdraw Counsel, shall

be, and it is GRANTED.,

DATED this 3 day of November, 2017. ; QL

DISTRICTH UBG
STEVEN B. WOLFSON ERIC JOHNSO
Clark County District Attorney
Nevada Bar #001565
BY
ty District Attorney
Nevada Bar #011002
CERTIFICATE OF SERVICE

I certify that on the Z/-ﬂ/f"dﬁy of November, 2017, I mailed a copy of the foregoing

Order to:

FRANK HEARRING, JR., BAC #1006445
SDCC

P.0. BOX 208

INDIAN SPRINGS, NV 89070

BY

“Secrefary for the District Attorney’s Office

13F08177X: ckb/L4

2
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’ Electronically Filed
12/11/2017 8:46 AM
Steven D. Grierson

.: ' CLERK OF THE COU
1 | FRANK. HeEARRL 1\5 oNo: 100044 Cﬁ“—‘é -
,10 2 | Southern Desert Correctionat Center

ﬂpp@ 3 | Post Office Box 208

4 [ indian Springs, Nevada 88070-0208

N
-~ ®
[

5
6 INTHE JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 . FOR THE COUNTY QF
8 RN K Hearn iNG 1-02-18 8:30A
s .
Plaintiff, ’ Case No: C-13-a91 54—/
10
V. . Dept. No: y 4
11 .
St oF Nuwada
12 Defendant
13
NOTICE OF MOTION
14
MOTIONS FOR MODIFICATION OF SENTENGCE
15
16 — - )
Comes now, Defendant,mt\\. H_, Hm\’"‘r\ f\3 Jpro per, and respectfully moves
17 .
8 this Hanerable court for a modification of sentence.
1 .
o This motion is based pursuant to the supporting Points and Authorities attached hereto, NRS
1 _ :
20 176.555, as well as all papers.pleading, and documents on file herein.
1 POINTS AND AUTHQRITIES
g 2 1. STANDARD OF REVIEW
) .
g % ].]h’ The Nevada Supreme Court has long recognized that Court's have the power and Jurisdiction to
e I Ny |
2 Modify a sentence , see, Staley v. State, 787 P.2d 396, 106 Nev. 75 (1990):
5 S 3
8 29
“” 26 ‘That if a sentencing court pronounces sentence within statutory limits, the court will have
@ Jurisdiction to MODIFY, suspend or other wise correct that sentence if it is based upon
o 27& materiafly untrue assumptions or mistakes which work to the extreme detriment of the
L]
g_{ x defendant”
gi
[
[

)
C—

L=C 3
CLERK OF THE COURT

.
—
[

s
>
k>
o>
2
C
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1 Defendant believes that this court has. based upon Staley, the jurisdiction to MODIFY his

4 || sentence, due to that sentence being pronounced based upon a Pre-Sentence Investigation Report which

did have several materiat facts in error, which will be discussed below in the statement of facts.
4 ,
Respondent may argue that laches apply due to the fact that thee [3] years have passed since
5 « _
sentence was pronounced. However, the Nevada Supreme Court held that such time requirement does nol
&
7' apply lo a request for Modification of Sentence, see, Passanisi v. State, 831 P2d 1371, 108 Nev. 318
s (1995):
3 ..."we note that the trial court has inherent authority to correct a senlence at any time if such
sentence based on mistake of material fact that worked to the extreme detriment of the defendant.
10 (Citations Omitted). If the trial court has inherent authority to correct a sentence, a Fortiort, if has
the power to entertain a molion requesting it to exercise that inherent authority....Thus, the linig
11 limits and other restrictions with respect to a post-conviction relief do not apply to a Motion to
Modify a Sentence based on a claim that the sentence was illegal or was based on an-untrue
12 assumption of the fact that amounted to denial of due process (Emphasis added) 1d. 831 P2d at
13 1372n. 1. See also, Fdwards v. State, 918 P2d 321, 324 112 Nev. 704 (1996).
14 ) ] _ . .
-;?:‘,’_:{.) Defendant, as stated above, is alleging that his sentence by this Court was based upon
K& g _ ‘ :
: assumptions founded upon his Pre-Sentence Investigation Report (PSI) that had several factors in error,
16
and as such, his constitutional right to due process was violated. See, State v. District Court, 677 P2d
17
19 1044, 100 Nev. 90 (1984):
19 ., . . . . ..
The district court’s inherent authority to correct a judgment or sentence founded on mistake is in
20 accord with the constitutional considerations underlying the sentencing process. The United

States Supreme Court has expressly held that where a defendant is sentenced on the basis of

21 malerially untrue assumptions concerning his criminal record, “'(the) result whether caused by

carelessness or design, is inconsistent with due process of law”. Townsend v. Burke, 736, 741,

22 68 S. Ct. 12552, 1255, 92 L. Ed. 1690 (1948). Further. the cases clearly established that
constitutionally Violate “materially untrue assumptions” concering a criminal record may arise

23 either a3 a result of a sentencing_judye’s correct perception of misapprehension. (Emphasis in

as oricinal). [d. 677 P2d at 1048 0. 3.

-5 Defendant would asks that this Court not perceive this request to be pointing the finger at the

-5 || Court and saying ‘you were wrong' as that is not the case. Defendant is merely requesting that the Courl
27 |] reconsider the sentence that was pronounced based upon mistakes of fact in the PS] repon and at

== |] sentencing.

MOTION T0 MOLLFY SEUTENTE -
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CONCLUSION

WHEREFORE, all of the above stated reasons, Defendant respectfully requests this Honorable Cour to

Modify his/her Sentence in accordance with this Gourt's fair and just consideration of the facts of the case.

Dated this 3“{ _dayof LDLLeMbL” 2047

A’W
By:
=S S S

Southern Desert Correctional Center

P.C. BOX 208
INDIAN SPRINGS, NEVADA 89070-208

_
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I_H.A(MK HQ_QW\QQ) . certify that the foregoing “Motion For
Modilication of Sentence™, was served upon the Respondent pursuant to NRCP § (b}, by placing same in

the United States Postal Service, postage being fully pre-paid, and addressed as follows:

Clerk of Courts District Attorney's Office

Sty B. Girirsen St B von\eson

800 Lerd1s AV 37d Floor A0 LW AV Lo.Boxssado

l,a;sxfaﬂa&w/ 39155-11D usx/u}afl,m/ §9155-25.14

—
420

Dated this 19 WC{ day onbﬂ.CFLMbW‘ :20477.

By: éﬂﬂw ""—“"-k\\
_614?17/6 z’féa;ﬂ/??j # /M

P.0. Box
Indian Springs, NV. 89070

Defendant, In Proper Person

MOTDodd Tur MOLTEY SEHTERVE - §




e AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding Mo*\’l ov)

for Madificecon 0F Senrenca:

(Title of Document)

filed in District Court Case number L~ 13-4 1159~ |

/@7 Does not contain the social security number of any person.

-OR-
HE
py i Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

Maz2aM V. Warden, e \ev. 48 2000

‘(State specific law)

-or-
B. For the administration of a public program or for an application
for a federal or state grant.
D3, 20T
idnature ’ Date
F4N « h/wmr/ Ag q
‘Print Name

ST Title
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Electronically Filed
12/26/2017 11:41 AM
Steven D. Grierson

" CLERK OF THE cOU
OPPM W ﬂ-uu-r

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

STEVEN OWENS

Chief D%auty District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

~Vs- CASENO: (C-13-291159-1

FRANK HEARRING, aka, ' .
Frank Hearring, Jr., #1774466 SN S R S

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR SENTENCE
MODIFICATION

DATE OF HEARING: January 2, 2018
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Motion for Sentence
Modification.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at fhe time of hearing, if
deemed necessary by this Honorable Count. |
74
74
i
/

WA2013\2013R08 L\77\13F08177-OPPM-(HEARRING__ FRANK}-001,DOCX

Case Number: C-13-291159-1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 15, 2013, the State charged Frank Hearring (hereinafter “Defendant”)

by way of Information with the following: Count 1 — Murder With Use of a Deadly Weapon,;
Count 2 — Attempt Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At
or Into Structure, Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-
Felon.

On October 7, 2013, pursuant to negotiations, Defendant entered into a Guilty Plea
Agreement (hereinafter “GPA”) with the State, wherein he agreed to plead guilty to one count
of Murder (Second Degree) With Use of a Deadly Weapon. The same day, the court conducted
a plea canvass on the record and thereafter accepted Defendant’s plea. An Amended
Information was filed in open court reflecting the charge contained in the GPA.

On December 10, 2013, Defendant was present in court for sentencing, and was
sentenced to life imprisonment in the Nevada Department of Corrections with parole eligibility
after ten years, plus a consecutive sentence of a maximum of 240 months and a minimum of
96 months for the deadly weapon enhancement. Defendant received 293 days credit for time
served. On December 30, 2013, the court entered its Judgment of Conviction. Defendant did
not file a direct appeal.

On May 15, 2014, Defendant filed a Motion to Withdraw Counsel, seeking removal of
his court-appointed attorney, Carl Arnold, Esq. On June 12, 2014, the court granted the
motion.

On November 12, 2014, Defendant filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Defendant filed a Motion to Withdraw Plea. On December 22,
2014, the State filed its Opposition. On January 6, 2015, the Court denied Defendant’s

Motion, finding that Defendant’s claims of involuntariness were belied by the record and his

W:\2013\2013F\081Y77A13F08 177-OPPM-(HEARRING _ FRANK)-001.DOCX
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claims of ineffectiveness were without merit. The district court filed its Order on January 16,
2015.
On March 30, 2015, Defendant filed a post-conviction Petition for Writ of

Habeas Corpus (“Petition™). The State filed its Response on July 31, 2015. On August 4,
2015, the Court denied Defendant’s Petition. A Findings of Fact, Conclusions of Law and
Order was filed on September 14, 2015. On October 6, 2015, Defendant filed a Notice of
Appeal. The Supreme Court affirmed the District Court’s denial on April 14, 2016.

Defendant filed four Motions for Withdrawal of the Attorney of Record or in the
Alternative, Request for Records/Court Documents between the denial of his Habeas Corpus
appeal, and the instant motion. The motions were granted with respect to the presentence
investigation report and denied with respect to all other documents. Additionally, on October
6, 2017, Defendant filed a Motion to Withdraw Counsel. On October 31, 2017, the court
granted Defendant’s Motion to Withdraw Counsel because Defendant did not have any
outstanding motions before the court.

Defendant filed the instant motion on December 11, 2015. The State responds as
follows.

ARGUMENT
I. DEFENDANT IS NOT ENTITLED TO SENTENCE MODIFICATION.

Defendant is not entitled to a sentence modification because a district court only has
jurisdiction to modify a sentence in limited circumstances.

In general, a district court lacks jurisdiction to modify a sentence once the defendant

has started serving it. Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1373 (1992).

However, a district court has inherent authority to correct, vacate, or modify a sentence that
violates due process where the defendant can demonstrate the sentence is based on a materially
untrue assumption or mistake of fact about the defendant’s criminal record that has worked to
the extreme detriment of the defendant. Edwards v. State, 112 Nev. 704,707, 918 P.2d 321,
324 (1996) (emphasis added); see also Passanisi, 108 Nev. at 322, 831 P.2d at [373.

f
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Not every mistake or error during sentencing gives rise to a due process violation. State

v. Eighth Judicial Dist. Court, 100 Nev. 90, 97, 677 P.2d 1044, 1048 (1984). A district court

has jurisdiction to modify a defendant’s sentence “only if (1) the district court actually
sentenced appellant based on a materially false assumption of fact that worked to appellant's
extreme detriment, and (2) the particular mistake at issue was of the type that would rise to the
level of a violation of due process.” Passanisi, 108 Nev. at 322-23, 831 P.2d at 1373-74.

A. Defendant’s Allegations Are Insufficient To Warrant Relief.

Defendant claims that two detectives and one crime scene analyst were deficient in their
investigation of his case and that they failed to take the entirety of the crime into account
during their investigation. Motion at 3-4. However, that is not the standard required for
modifying a sentence. Whether or not the investigators were deficient in their investigation is
irrelevant to whether or not the court can modify Defendant’s sentence, as the requirement is
that the sentencing court would have had to make a mistake about Defendant’s “criminal
record that had worked to his extreme detriment” in order to modify his sentence. Edwards,
112 Nev. 704, 707 (1996). In the instant Motion, there is no indication that the sentence
imposed was based on any materially false assumptions of fact that worked to Defendant’s
extreme detriment, and without a mistake, during sentencing, it cannot be said that
Defendant’s due process was violated when he was sentenced. As a result, the instant Motion
must be denied.

I
/
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CONCLUSION

For the foregoing reasons, the State respectfully requests that Defendant’s Motion for
Modification of Sentence be denied.

DATED this 2 (0 day of December, 2017.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY //-//Z
STEVEN OWENS <«

Chief Deputy District Attorney
Nevada Bar #004352

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 0/2 day of
December, 2017, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING, BAC#1006445
SDCC

P.O. BOX 208

INDIAN SPRINGS, NV, 89070-0208

BY

Seefefary for the District Attorney's Office

13F08177X: jw/SSO/ckb/L4
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Feantk Hearcing #0005

Electronically Filed [
12/29/2017 10:58 AM

Steven D. Grierson

CLER@ OF THE COUQ !:I

S.D.C.C.

P.0. BOX 208 ,

INDIAN SPRINGS, NV 89018
PETITIONER ~ IN PROPER PERSON

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE # (-13-39057- {

. )
Fran ¥ Heare )
Petitioner )
) )) DEPT.# )( )(
PT.
Stakr. oF Naved g ) |
Respondent ) " Hearing Date: 1-23-18
)
Time: 8:30am
MOTION TO COMPEL
COMES NOW, Petitioner EAMVJ HJ’(Z(WI ﬂﬁ ,in and through

DEC 29 2017

his proper person hereby moves this Honorable Court for an Order compelling:

| éﬂt}"/ Arnsld 53 c;/ B

T@s motion is made and based upon all papers and pleadings on file with the Clerk of

tr% Court , which are hereby incorporated by this reference, the Points and Authorities

héeln and attached Affidavit of Petitioner.

Dged thlsLL day of Sg@ﬂl_@ﬁ 2017,

0z 57 930
QanINRY

Submitted by: Z = )
Trafbhs _#_f 08 Yetr—
Petitioner / In Rrdper Person

Case Number C13.201150:]
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POINTS AND AUTHORITIES

On the 3_[_”_' day of D{ﬁbﬂﬂf , 2047, the Court had granted the
Petitoners, * Mphipn - \D}‘Ar\eivma CDO“&(L\

However, ng A\WLD(()] ES&E has failed to comply with the Qrder from this

Honorable Court. This Court has the power and duty to enforce its lawful judgment

pursuant to N.R.S. 1.210 which states in pertinent part ;
“ Every court shall have power :
1. To preserve and enforce order in its immediate presence.

2. To enforce order in the proceedings before a person or persons
empowered to conduct a judicial investigation under its authority.

3. To compel obedience to its lawful judgments. orders and process, and
fo the lawful orders of its judge out of court in an action or proceeding

pending therein.

4. To control in furtherance of justice, the conduct of its ministerial
offers.” (emphasis added)
Failure to comply with a court’s order constitutes contempt under N.R.S. 199.340

which states in pertinent part that:

" Every person who shall commit a contempt of court of any one of the
following kind shall be quilty of a misdemeanor:

...4. Wiliful disobedience to the lawful process or mandate of the courd;...”
femphasis added)

In closing, by GUI(\/ Aeno /0/654 not adhering to the order of this court

daP/Amm’a/gj?// has displayed contempt. Petitioner cites three cases,

429




In Re Yount, 93 Ariz. 322, 380 P2.d 780 (1963), Siate v. Alvey, 215 Kan. 460,

524 P.2d 747 (1974) and In Re Sullivan, 212 Kan. 233 510 P.2d 1199 (1973) that all
deal with attorneys that refused to abide by the rulings of their respective courts and

were either disbarred or censored. Pelitioner prays this honarable Court compel

C arl fraglod 557} to comply with the order and find -

guiity of contempt for not obeying the lawful order of this Court.

DATED: this [§ ¢ day of OLtlribey™ ,2017

Submitted by: '
Framle. oo, wa_ﬁ*’\‘—’
Petitioner / In Proger Person

Iy

/1t
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AFFIDAVIT OF: FHM\L Hmnm A
STATE OF NEVADA )
ss:

COUNTY OF CLARK )

TO WHOM IT MAY CONCERN:

I, JvAn\_ Y the undersigned.,do hereby swear that
all statements,facts and events within my foregoing Affidavit are
true and correct of my own knowledge.,information and belief, and

as to those,I believe them tc be True and Correct. Signed under the

penalty of perjury,pursuant to.NRS. 29.010:53.045 :208.165,and state

the following:

FURTHER YOUR AFFIANT SAYETH NAUGHT.

>
EXECUTED At: Indian Springs,Nevada,thislyr_ Day OfiSﬂ&&Fﬂbﬂ#” '

2047. sk L L
Frdnit ﬂggrg[._.fg @?Xc( i
Post Office Pox-208{(sSDCC

Indian Springs,Nevada.39070./
Affiant,In Propria Personam:
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CERTFICATE OF SERVICE BY MAILING
I, ﬁ AN K %a'rr I /L?’ , hereby certify, pursuant to NRCP 5(b), that on thjs

day of ,20___, I'mailed a true and correct copy of the foregoing, * Zﬂﬂﬁa‘/ﬁ

”

T0_Lompe/

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

SHAN D, lyvierSons Stwdvn B. i/ Eson
Lk ob+hy foprd— 200 L1y Aiggdes
200 (LS ey, 3rcl Eloor— L0Bay 5522/n
LasVegas, Nv. §9IS5 (10 Las Vegag, Ny~ 55/5S— 921
CC:FILE
;s 1§ day of e
DATED: this |§' dayo tebir” |20 )7
JE’aiziLﬁfmpyLro’-_\ o~ B ool —

ropria Personam
Post Office Box 208,5S.D.C.C.
[ndian Springs, Nevada 89018
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Motion 7@ (paps ]

(Tite of Document) '

filed In District Court Case number (1' 13-391159_/

i
);V Does not cantaln the sodal security number of any person.
O Contalns the soclal security number of a person as required by:

A, A spedfic state or federal law, bo wit:
(State spedific law)

O~

B. For the administration of a public program or for an applicaton
for a federal or state grant.

/_,G;A,[;Qzﬁ,;\ (2/13]1

<—slgnature” T " Date

~“rank /‘,erw‘ﬂ,a
Print Name -

Titde
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Electronically Filed
1/8/2018 1:22 PM
Steven D. Grierson

' - _ CLERK OF THE COU
o by

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

MEGAN THOMSON

Chief Deputy District Attorney
Nevada Bar #011002

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

- -VS- , CASE NO: C-13-291159-1

FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr., #1774466

Defendant.

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR MODIFICATION
OF SENTENCE

DATE OF HEARING: January 2, 2018
TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
2nd day of January, 2018, the Defendant not being present, incarcerated in the Nevada
Department of Corrections, the Plaintiff being represented by STEVEN B. WOLFSON,
District Attomey, through MEGAN THOMSON, Chief Deputy District Attorney, without
argument, based on the pleadings and good cause appearing therefor,

"
i
i
1

W:2013\2013M08 1177\13F08177-ORDD-(HEARRING__ FRANK)-002.DOCX

Case Number: C-13-291159-1
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Sentence, shall be, and it is DENIED.

IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for Modification of

DATED this Z day of January, 2018.

of
DISTRICT JUDGE \AN\
STEVEN B. WOLFSON ERIC JORNSON
Clark County District Attorney
Nevada Bar #001565
sy 7/ rs

MEG OMSON

Chief Neputy District Attorney

Nevada Bar #011002

CERTIFICATE OF SERVICE

I certify that on the %y of January, 2018, I mailed a copy of the foregoing Order

to:

FRANK HEARRING, BAC #1006445

SDCC
P.0. BOX 208
INDIAN SPRINGS, NV 89070-0208

BY

“Secretary for the District Attorney’s Office

13F08177X: ckb/1.4

2
W:2013201308 1\7\13F08177-ORDD-(HEARRING__ FRANK)-002.DOCX
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Electronically Filed
2/2/2018 2:06 PM
Steven D. Grierson
CLERK OF THE GOU
ORDG (ﬁm} ,Q-w—r«
STEVEN B. WOLFSON T
Clark County District Attorney
Nevada Bar #001565
LEAH BEVERLY
Chief Deputy District Attorney
Nevada Bar #012556
200 Lewis Avenue
Las Vegas, NV §9155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

. -VS- CASE NO: C-13-291159-1

FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr., #1774466

Defendant.

ORDER GRANTING DEFENDANT'S PRO PER MOTION TO COMPEL

DATE OF HEARING: January 23,2018
TIME OF HEARING: 8:30 A.M. .

THIS MATTER having come on for hearing before the above entitled Court on the
231d day of January, 2018, the Defendant not being present, incarcerated in the Nevada
Department of Corrections, the Plaintiff being represented by STEVEN B. V;'OLFSON,
District Attorney, through LEAH BEVERLY, Chief Deputy District Attorney, without
argument, based on the pleadings and good cause appearing therefor,

i
I
I
i

i

W:20132013F\081\77\13F08177-ORDG-(HEARRING__FRANK)-002.D0CX

Case Number: C-13-291159-1 e
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Compel, shall be,
and it is GRANTED and Mr. Carl Amold, Esq. is directed to send the file to Defendant.
DATED this -3/ day of January, 2018,

pat

STEVEN B. WOLFSON ERICJOHNSON

Clark County District Attorney
Nevada Bar #004565

. £

LEAH BEVERLY
Chief Deputy District Atforney
Nevada Bar #012556

I certify that on the day of 2018, I mailed a copy of the foregoing

CERTIFICATE OF SERVICE
n }

Order to:

FRANK HEARRING, JR., BAC #1006445
SDCC

P.0, BOX 208

INDIAN SPRINGS, NV 89070

BY 70@6‘@&‘

Sé&Cretary for the District Attorney’s Office

13F08177X: ckb/L4

2

WA2013\2013R08 1\7T\13F08177-ORDG-(HEARRING__ FRANK)-002.DOCX
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P.0.BOX 208
INDIAN SPRINGS, NV 89018 -
PETITIONER - IN PROPER PERSON

DISTRICT COURT
CLARK COUNTY, NEVADA

Fran K\"\E«’&E/‘l ! \cg

Petitioner
V.

St oF Nevacl g

Respondent

MOTION TO COMPEL

COMES NOW, Petitioner Frany Hmrr’mo)

Electronically Filed
6/6/2018 2:21 PM

Steven D. Grierson

CLER@ OF THE COUQ !:I

CASE # (,~13-391187-1

DEPT.# ¥ X

Date: 06/28/18 Time: 9:00 AM

. in and through

his proper persan hereby moves this Honorable Court for an Order compelling: £+t

Or(\‘lj C.Afl Acnoldd ‘CS?_

This motion is made and based upon all papers and pleadings on file with the Clerk of

§ tlng Court , which are hereby incorporated by this reference, the Points and Authorities
= rgrem‘ and attached Affidavit of Petitioner.
M om
a O
Dated: thfscg_“”day of May L 20 1.
J
Submitted by:
_Fran

8107 0 E AVH
Qa3

Case Number: C-13-291159-1

# 10004y
Proper Person
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POINTS AND AUTHORITIES

On the 3|S+day of DeApe , 2017, the Court had granted the
Petitioner's, “ MDHOH e C,OMPQJ |
However, Cg r[ Ar(\olcf has failed to comply with the Order from this

Honorabie Court. This Court has the power and duty to enforce its lawful judgment

pursuant to N.R.8. 1.210 which states in pertinent part ;
* Every court shall have power :
1. To preserve and enforce order in its immediate presence.

2. To enforce order in the proceedings before a person or persons
empowered to conduct a judicial investigation under its authority.

3. To compel obedience to its lawful judgments, orders and process, and
fo the lawful orders of its judqge out of court in an action or proceeding
pending therein.

4. To control ,in furtherance of justice, the conduct of its ministerial
offers.” (emphasis added)

Failure to comply with a court's order constitutes contempt under N.R.S. 199.340

which states in pertinent part that:

" Every person who shall commit a contempt of court of any one of the
following kind shall be quilty of a misdemeanor:

-..4. Willful disobedience to the lawful process or mandate of the court..”

(emphasis added)
In closing, by (‘Ar‘l Armlc{ not adhering to the order of this court
( fgr‘ Amo}cl has displayed contempt. Petitioner cites three cases,
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In Re Yount, 93 Ariz. 322, 380 P2.d 780 (1963), Siate v. Alvey, 215 Kan. 460,

924 P.2d 747 (1974) and |n Re Sullivan, 212 Kan. 233 510 P.2d 1199 (1973) that all

deal with attorneys that refused to abide by the rulings of their respeclive courts and
were either disbarred or censored. Petitioner prays this honorable Court compel

Carl Aenold €34 {0 comply with the order and find Carl ﬂmglc{gﬂi/;

guilty of contempt for not obeying the lawful order of this Court,

DATED: this 33 ol day of Ma«j ,20i8.

Submitted by: iwk,é-,L .

(b tearrin g 10067~
Petition&T7 in Proper Persox

1

11

[
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arrToaviT or: Fran¥ Hearrivo
STATE OF NEVADA )
) sa8:
COUNTY OF CLARK }
TO WHOM IT MAY CONCERN:

I, F(‘A'ﬂ[[_\-‘pq(‘(;(]q the undersigned,do hereby swear that

all statements,facts and events within my foregeoing Affidavit are
true and correct of my own knowledge,information and belief, and

as to those,I believe them to be True and Correct. Signed under the

penalty of perjury,pursuant to,NRS. 29.010;53.045 ;208.165,and state
the following:L Rilec| this mpHon vaclke in septaot?, 14 was polocion
Mq/jmn+ac/on Octrber 31, 9017, oty a5 oF M47 § J0 8L havy v b
D recent my File or am"f/uif? velateof o Casezt C- /3-&?//5%-/ v
Carl Arnple! 557 - THS A—H‘wnf—j h"”: el ""’f’)qjd complete s Vqum/ ﬁ qﬂ/
0f +he +hor0“jf77'j cisclosed! information aj “3‘-"//05@”’7]) Pf"ﬁoi/j’
rendored Iitiqakan) velated to +he chsclasure, o materie s 1
e possesgion o f a4l state 99¢21C Connceted il Fhe pro-
secvtion /n c/(,h/fq po/,-@(, ?q;/ 07{//22(_ /-rz l/efﬁjqﬁr'/w ,,;\,ja,nc:.frzf.

¥ leg V. ub/fzfﬂzj P1IS J.CF 5SS, 1S 6 8G795)

FURTHER YOUR AFFIANT SAYETH NAUGHT.

EXECUTED At: Indian Springs,bﬁevada,thiséﬁ Day Of MC(H ‘

2018 . B#ﬁ&%"“\ -
. Mo pma TIR G

Post Office_phx-208(SDCC)
Indian Springs,NMevada.89070./

Affiant,In Propria Personam:
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CERTFICATE OF SERVICE BY MAILING

L _Franlk_ ‘l'}lnrr; ng , hereby certify, pursuant to NRCP 5(b), that on thjs I3 rof
day of [j&g , 20 I mailed a true and correct copy of the foregoing, _M&(%
o ( DWUP el "
by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
United State Mail addressed to the following:
Lor| Aenold €54 Stein B (Dol £5oas
48§ Mavdland 0y v 2200 {4408 Avem vy
LeSvieaas, NV Fqlod LD Boy S52912
! I.g_sv:-?a\s_; NV 3INSS - 2813
CC:FILE
DATED: this 23 Wéay of Mgﬁ( ,20(¢.
—
Frank. Hearyi ng ~HIopddc
/IVPropria Personam
Post Office Box 208,5.D.C.C.
[ndian Springs, Nevada 89013
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affimn that the precading

Moo o Compe ]
(Title of Document) v

filed in District Court Case number C-13-39{159—

/Ef) Does not contain the sodal security number of any person.
| -OR-
O Contains the soclal security number of a person as required by:
A. A spedific state or federal law, to wit:

V. (Ot ed 115 S et i555,15¢ % ff‘??g‘)
(State specific law) J

-or-

B. For the administration of a public program or for an applicaton
for a federal or state grant.

i HEE%Z\S May J3.00i8

~——signature __Jata’
Tk Hegryina
Print Name \j
Tite
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 31, 2018 )

N——
C-13-291159-1 State of Nevada
Vs
Frank Hearring, Jr.
July 31, 2018 8:30 AM Show Cause Hearing
HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D

COURT CLERK: Susan Botzenhart

RECORDER: Kristine Santi

REPORTER:
PARTIES
PRESENT: Kern, Samuel R. Deputy District Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

Deft. not present; not transported. Former counsel Carl Arnold, Esq., not present. COURT
ORDERED, matter CONTINUED for Mr. Arnold to appear and make representations regarding
\(Nhether the rase file was turned_over tq Deft

NDC

8/02/18 8:30 A.M. SHOW CAUSE HEARING

CLERK'S NOTE: JEA notified Mr. Arnold regarding next Court date. /// sb

CLERK'S NOTE: A copy of the above minute order was delivered by regular mail to Frank

Hearring, #1006445, Southern Desert Correctional Center, P.O. BOX 208, Indian Springs, Nevada
89018. /// sb

PRINT DATE: 07/31/2018 Page1of1 Minutes Date:  July 31, 2018
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 2, 2018

h——

C-13-291159-1 State of Nevada
Vs
Frank Hearring, Jr.

August 02, 2018 8:30 AM Show Cause Hearing
HEARD BY: Leavitt, Michelle COURTROOM: RjC Courtroom 14D
COURT CLERK: Susan Botzenhart

RECORDER: Kristine Santi

REPORTER:
PARTIES
PRESENT: Holthus, Mary Kay Chief Deputy District Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

Deft. not present; was not transported and is incarcerated in Nevada Department of Corrections
(NDC). Former counsel Carl Arnold, Esq.,not present. At request of Mr. Arnold, which was made
to Chambers prior to the case being called, COURT ORDERED, matter CONTINUED for Mr. Arnold

o appear and make representations regarding whether the case file was turned over to Deft.
FURTHER, Mr. Arnold to turn over the case file to Deft, if not already done so.

NDC

9/04/18 8:30 A.M. SHOW CAUSE HEARING

CLERK'S NOTE: JEA notified Mr. Arnold regarding next Court date. /// sb

CLERK'S NOTE: A copy of the above minute order was delivered by regular mail to Frank
Hearring, #1006445, Southern Desert Correctional Center, P.O. BOX 208, Indian Springs, Nevada
89018. /// sb

PRINT DATE: 08/02/2018 Page 1 of 1 Minutes Date:  August 02, 2018
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Electronically Filed
11/26/2018 11:47 AM
Steven D. Grierson

CLER@ OF THE COUQ !:I

»Hmm na, 11 »’ALVL/Z/# LoDl

Warm Springs (forrectional Center

P.O. Box 7007
Carson City, Nevada, 89702

DEFENDANT, In Propria Persona
JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

F

IN AND FOR THE COUNTY OF O/l U V“IL/

IN THE
<shete 0 F Nvida |
Plaintiff, .
Vs. cask No.Cm1%:29 US54 -
Tvan @ HLC(WE VA | DEPT. No._y/ )
' Defendant. J Dkt, No.

'NOTICE OF APPEAL

Please take notice that fyanle Loy vﬁDefendam and in his proper person,

hereby appeals to the Nevada Court of Appeals, the Judgment(s) in the above-entitled action(s)

entered in this Honorable Court on or about the !Q day of JJOVEMEV

SOVY. This notice of Appeal is timely filed pursuant to NRAP 4(b)

2018.

DATED this_ G day of WJou enabooy
RESPECTFULLY SUBMITTED,

-’—\\
d]riNDMopna Persond

RECE_'VED
NOV 26 s

.

Case Number: C-13-291159-1
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-

'f

CERTIFICATE OF MAILING

vy certify under the penalties of perjury, that service was

made of this NOTICE OF APP & DESIGNATION OF RECORD ON APPEAL, pursuant

~ to NRCP 5(b), by placing same in the United States mail, postage pfepaid and addressed as

follows: -

&“'@\JU/\ P~ wWilfson

. District Attorney
200 Lewl Ayem e 3vol Flopv-
( gi\fgﬁqg NV 8G155 - (1o

(Copy to)

Carl Aenald

14a% Sodth dnes BV
1A$\/L3w,:\t/ %G1

DATED this my of ’\(0\, LM\pM 20 1K

BY: ——4 WA/}Lﬁ-\
C ot i) o
ﬁ_\p ant, In Proper Person
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RECEIVED
NOV 26 2018
CLERK OF THE COURT

Electronically Filed
11/26/2018 11:47 AM
Steven D. Grierson

\—l()(’ W‘l 4, ‘\’(,C}V)l(_/ 4 100 \,(( : CLERK OF THE coU
WannJSprmgs Chrrectional Center _L*—-\:(— C &z ‘ ﬁ,w.,./

P.O. Box 7007
Carson City, Nevada 89702
Appellant, In Proper Person

IN THE 6+LL JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CACY Y

Tranle thearving

Appellant, )
| Vs. CASE No. L1390 UsG- |
M&L@@Q@_ . DEPT. No. ¥
Respondent. - Dkt. No.

DESIGNATION OF RECORD ON APPEAL

Please take notice that Ty e HArvina Appellant, and in his proper person,
hereby files this Designation of Record on Appeal'in the above entitled action, pursuant to
NRAP 10(b); and respectfully herein asks this Honorable Court to designate the record on
appeal, to be certified by the Clerk of the District Court and transcribed to the Clerk of the
Nevada Court of Appeals: All motlons pleadings, judgments and transcripts.

DATED this lq day of I\lo\/umjorw’ ,20)0€.

RESPECTFULLY SUBMITTED,

ppellant in pro-se

“‘\5

Case Number: C-13-291159-1
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
STATE OF NEVADA,
Case No: C-13-291159-1
Plaintiff(s),
Dept No: XII
Vvs.
FRANK HEARRING
aka FRANK HEARRING, JR.,
Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Frank Hearring
2. Judge: Michelle Leavitt
3. Appellant(s): Frank Hearring
Counsel:
Frank Hearring #1006445
P.O. Box 7007
Carson City, NV 89702
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.

C-13-291159-1 -1-

Case Number: C-13-291159-1
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Electronically Filed
11/27/2018 2:29 PM
Steven D. Grierson

CLER@ OF THE COUR!
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: July 15, 2013
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Misc. Order
11. Previous Appeal: Yes

Supreme Court Docket Number(s): 68968

12. Child Custody or Visitation: N/A
Dated This 27 day of November 2018.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Frank Hearring

C-13-291159-1 -2-
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IN THE SUPREME COURT OF THE STATE OF NEVADA
Supreme Court No. 77549

FRANK HEARRING, JR.,

Appeliant, District Court Case No. C291159
VS.

THE STATE OF NEVADA,

Respondent. FILED

JAN 15 2019
St sy

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy

of the Judgment in this matter.

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

JUDGMENT
The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:
“ORDER this appeal DISMISSED.”
Judgment, as quoted above, entered this 17th day of December, 2018.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this

January 11, 2019.
Elizabeth A. Brown, Supreme Court Clerk

By: Amanda Ingersoll

Chief Deputy Clerk
C-13-291159-1
[HH D]
NV-Supreme Court Clerks Cerlificate/dudgi
L s . . 4808765
N s
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SupREME Coury
OF
NEVADA

o 19474 S5

IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., No. 77549

Appellant,
vs.
THE STATE OF NEVADA,

Respondent.

ORDER DISMISSING APPEAL

This is a.pro se appeal from a purported distriet court order
denying a “motion for order to show cause, contempt of court and monetary
sanctions.” Eighth Judicial District Court, Clark County; Michelle Leavitt,
Judge.

Because no statute or court rule permits an appeal from the
aforementioned order, we lack jurisdiction. Castillo v. State, 106 Nev. 349,
352, 792 P.2d 1133, 1135 (1990). Accordingly, we

ORDER this appeal DISMISSED.

CL\QAW“I/ .

Cherry d

Stiglich

Parraguirre

IThe distriet court removed the motion from its calendar on November
6, 2018.

]




Surreme Count
OF
NEVADA
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Hon. Michelle Leavitt, District Judge
Frank Hearring, Jr.

Attorney General/Carson City

Clark County District Attorney
Eighth District Court Clerk
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. IO

. & 'CERTIFIED COPY
Thig document is a Y, true aad correct copy of
theotiginal_on file.and of recerd in my office.
DATE: o Mg
Supreme SYURt Clerk, State of Nevada
By. .53 |

Deputy
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR., Supreme Court No. 77549
Appellant, District Court Case No. 291159
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the foliowing:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: January 11, 2019
Elizabeth A. Brown, Clerk of Court

By: Amanda Ingersoll
Chief Deputy Clerk

cc (without enclosures):
Hon. Michelle Leavitt, District Judge
Frank Hearring, Jr.
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitied cause, on JAN 152018

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

JAN 15 2019
CLERK OF THE COURT

1 19-01676
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 18, 2013

C-13-291159-1 State of Nevada
Vs
Frank Hearring

July 18, 2013 9:30 AM Initial Arraignment
HEARD BY: De La Garza, Melisa COURTROOM: RJC Lower Level Arraignment
COURT CLERK: Roshonda Mayfield

RECORDER: Kiara Schmidt

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Mitchell, Scott Steven Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- DEFT. HEARRING ARRAIGNED, PLED NOT GUILTY, and INVOKED the 60-DAY RULE.
COURT ORDERED, matter set for trial. COURT FURTHER ORDERED, Counsel is allowed 21 days
from today and/or 21 days from the filing of the transcript for there to be any filings as to writs.
CUSTODY

8/13/13 8:30 A M. CALENDAR CALL (DEPT. 2)

8/19/13 9:00 A.M. JURY TRIAL (DEPT. 2)

PRINT DATE: 05/31/2019 Page 1 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 13, 2013
C-13-291159-1 State of Nevada
Vs

Frank Hearring

August 13, 2013 8:30 AM Calendar Call
HEARD BY: Tao, Jerome T. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Schwartzer, Michael J. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Upon Court's inquiry, Mr. Arnold advised he just finished a murder trial and is not up to speed on
this one. Additionally, he and Mr. Schwartzer just realized they do not have the Preliminary Hearing
transcript. Mr. Arnold stated Defendant does not want to waive his right to a speedy trial and feels
he could be ready in two weeks. Mr. Schwartzer advised this was a short setting and that there is
discovery coming in every day. Following additional colloquy, COURT ORDERED, trial date
VACATED and RESET on the first week of next criminal stack.

CUSTODY

10/1/13 8:30 AM CALNEDAR CALL (#3)

10/7/13 9:00 AM JURY TRIAL (#3)

PRINT DATE: 05/31/2019 Page 2 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 01, 2013

C-13-291159-1 State of Nevada
Vs
Frank Hearring

October 01, 2013 8:30 AM All Pending Motions
HEARD BY: Tao, Jerome T. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:

PARTIES

PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Joseph, Lindsey D Attorney
Schwartzer, Michael J. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- CALENDAR CALL...STATE'S REQUEST: MOTION IN LIMINE

AS TO CALENDAR CALL: Upon Court's inquiry, Ms. Joseph advised the State is ready to proceed
with 20-25 witnesses and lasting 7-8 days. Mr. Arnold advised he is ready as well. Mr. Schwartzer
advised an offer has been submitted to Mr. Arnold. Conference at the Bench. Court advised Jury
selection would begin at 9:00 AM on Monday.

AS TO MOTION IN LIMINE: Court noted it did not receive an opposition from Mr. Arnold. Mr.
Arnold advised he has no objection as he was going to raise the same issues. COURT ORDERED,
Motion GRANTED as unopposed.

M. SCHWARTZER - L. JOSEPH / C. ARNOLD / 20-25 WITNESSES / 7-8 DAYS

CUSTODY

PRINT DATE: 05/31/2019 Page 3 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

10/7/13 9:00 AM JURY TRIAL

PRINT DATE: 05/31/2019 Page 4 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 07, 2013

C-13-291159-1 State of Nevada
Vs
Frank Hearring

October 07, 2013 9:00 AM Jury Trial
HEARD BY: Tao, Jerome T. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:

PARTIES

PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Joseph, Lindsey D Attorney
Schwartzer, Michael J. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- Mr. Arnold advised this matter has been resolved. There being no objection, Amended Information
and Guilty Plea Agreement FILED IN OPEN COURT. NEGOTIATIONS: Defendant to plead guilty
to Amended Information. State retains the right to argue at time of sentencing. Mr. Schwartzer
concurred. DEFENDANT HEARRING WITHDREW NOT GUILTY PLEAS AND PLED GUILTY to
MURDER (SECOND DEGREE) WITH USE OF A DEADLY WEAPON (F). Court ACCEPTED plea;
referred matter to the Division of Parole and Probation for a Pre-sentence Investigation Report and
ORDERED, trial date VACATED and set for sentencing.

CUSTODY

12/10/13 8:30 AM SENTENCING

PRINT DATE: 05/31/2019 Page 5 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 10, 2013

C-13-291159-1 State of Nevada
Vs
Frank Hearring

December 10, 2013  8:30 AM Sentencing
HEARD BY: Tao, Jerome T. COURTROOM: RJC Courtroom 10D
COURT CLERK: Katherine Streuber

RECORDER: Sara Richardson

REPORTER:

PARTIES

PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Joseph, Lindsey D Attorney
Schwartzer, Michael J. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- DEFT. HEARRING ADJUDGED GUILTY of MURDER (SECOND DEGREE) WITH USE OF A
DEADLY WEAPON (F). Argument by the State. Colloquy regarding restitution. Statement by Deft.
Argument by counsel. Victim Witness addressed the Court. COURT ORDERED, in addition to the
$25.00 Administrative Assessment fee and a $150.00 DNA Analysis fee including testing to determine
genetic markers, Deft. SENTENCED to LIFE in the Nevada Department of Corrections (NDC) with
parole eligibility after TEN (10) YEARS, plus a CONSECUTIVE term of a MAXIMUM of TWO
HUNDRED FORTY (240) MONTHS and a MINIMUM of NINETY-SIX (96) MONTHS in the Nevada
Department of Corrections (NDC) for the use of a deadly weapon, with TWO HUNDRED NINETY-
THREE (293) DAYS credit for time served. FURTHER, matter SET for status check regarding
restitution.

NDC

01-09-14 8:30 AM STATUS CHECK: RESTITUTION

PRINT DATE: 05/31/2019 Page 6 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

PRINT DATE: 05/31/2019 Page 7 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 17, 2013

C-13-291159-1 State of Nevada
Vs
Frank Hearring

December 17,2013  8:30 AM Motion to Marry
HEARD BY: Tao, Jerome T. COURTROOM: RJC Courtroom 10D
COURT CLERK: Carole D'Aloia

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Rhoades, Kristina A. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- COURT ORDERED, motion GRANTED. Court directed Mr. Arnold to prepare and submit the
appropriate Order.

NDC

PRINT DATE: 05/31/2019 Page 8 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 09, 2014
C-13-291159-1 State of Nevada
Vs

Frank Hearring

January 09, 2014 8:30 AM Status Check Restitution
HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 10D

COURT CLERK: Athena Trujillo
Andrea Natali

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Hearring, Frank, Jr. Defendant
Radovcic, Michael Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deft. present in custody. Mr. Radovcic stated the victim was requesting restitution; however, the
letter of restitution had been sent to the wrong address; therefore, requested the matter be continued
two weeks to obtain proof of restitution. Mr. Arnold requested the Deft. be sent to prison to serve his
term. Upon Court's inquiry, Deft. agreed with Mr. Arnold's representations. COURT ORDERED,
matter CONTINUED, Deft. s presence WAIVED the next date.

NDC

1/23/14 8:30 AM - STATUS CHECK: RESTITUTION

PRINT DATE: 05/31/2019 Page 9 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 23, 2014
C-13-291159-1 State of Nevada
Vs

Frank Hearring

January 23, 2014 8:30 AM Status Check
HEARD BY: Tao, Jerome T. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Arnold, Carl E. Attorney
Joseph, Lindsey D Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Court noted Defendant is in prison and not present. Upon Court's inquiry, Ms. Joseph advised they
never received anything back from the victim's widow as to restitution and that it is unclear if she
understands what would be covered under restitution. Following colloquy, COURT ORDERED, no
restitution will be ordered and the matter is OFF CALENDAR.

NDC

PRINT DATE: 05/31/2019 Page 10 of 27 Minutes Date:  July 18, 2013
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C-13-291159-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES June 12, 2014
C-13-291159-1 State of Nevada
Vs

Frank Hearring

June 12, 2014 8:30 AM Motion
HEARD BY: Tao, Jerome T. COURTROOM: RJC Courtroom 10D
COURT CLERK: Linda Skinner

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Jones, Jr., John T. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Court advised Defendant is in the Nevada Department of Corrections and not present, that this is
post-conviction in nature and Mr. Arnold is not present, however, COURT ORDERED, Deft's Pro Per
Motion is GRANTED. Further, Mr. Arnold to be contacted to send the file to Defendant with the
proper redactions.

NDC

CLERK'S NOTE: JEA contacted Mr. Arnold's Office to advise of above.

PRINT DATE: 05/31/2019 Page 11 of 27 Minutes Date:  July 18, 2013
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FRANK HEARRING, JR.,
Appellant(s),

VS.

THE STATE OF NEVADA,
Respondent(s),

Electronically Filed
May 31 2019 12:15 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Case No: C-13-291159-1

Related Case A-19-790102-W
Docket No: 78791

RECORD ON APPEAL

ATTORNEY FOR APPELLANT
FRANK HEARRING # 1006445,
PROPER PERSON

P.O. BOX 7007

CARSON CITY, NV 89702

VOLUME

ATTORNEY FOR RESPONDENT
STEVEN B. WOLFSON,
DISTRICT ATTORNEY

200 LEWIS AVE.

LAS VEGAS, NV 89155-2212

Docket 78791 Document 2019-23715



C-13-291159-1 STATE OF NEVADA vs. FRANK HEARRING

INDE X
VOLUME: PAGE NUMBER:
1 1-240
2 241 - 480

3 481 - 496



C-13-291159-1

VOL

DATE

12/26/2014
10/07/2015
11/27/2018
05/31/2019
07/15/2013
(01/08/2014
11/26/2018
05/31/2019
05/31/2019
09/14/2015
10/07/2013
07/15/2013
10/07/2013
12/30/2013

10/01/2018

11/12/2014

(03/08/2016

09/25/2013

12/29/2017

06/06/2018

State of Newvada
vs
Frank Hearring

I NDEJX

PLEADING

APPLICATION AND ORDER FOR TRANSCRIPTS

CASE APPEAL STATEMENT

CASE APPEAL STATEMENT

CERTIFICATION OF COPY AND TRANSMITTAL OF RECORD
CRIMINAL BINDOVER

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
DESIGNATION OF RECORD ON APPEAL

DISTRICT COURT MINUTES (CONTINUED)

DISTRICT COURT MINUTES (CONTINUATION)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
GUILTY PLEA AGREEMENT

INFORMATION

INFORMATION

JUDGMENT OF CONVICTION (PLEA OF GUILTY)

MOTION FOR ORDER TO SHOW CAUSE CONTEMPT OF
COURT AND MONETARY SANCTIONS

MOTION FOR THE APPOINTMENT OF COUNSEL; REQUEST
FOR EVIDENTIARY HEARING

MOTION FOR WITHDRAWAL OF ATTORNEY OF RECORD OR
IN THE ALTERNATIVE, REQUEST FOR RECORDS/COURT
CASE DOCUMENTS

MOTION IN LIMINE
MOTION TO COMPEL

MOTION TO COMPEL

PAGE
NUMBER :

299 - 299
351-352

463 - 464

1-31
234 - 234
462 - 462
470 - 480
481 - 496
334 - 339
212-219

32-34
220- 221
232-1233

446 - 458

256 - 262

378 - 382

200 - 207

428 - 434

439 - 445



C-13-291159-1

VOL

DATE

11/22/2013

05/15/2014

10/06/2017

12/10/2014

05/13/2016

01/15/2019

10/06/2015

11/26/2018

09/21/2015

07/26/2013

05/15/2014

12/10/2014

(05/26/2015

10/28/2015

01/21/2016

(03/08/2016

12/11/2017

(08/08/2013

12/15/2014

State of Newvada
vs
Frank Hearring

I NDEJX

PLEADING

MOTION TO MARRY

MOTION TO WITHDRAW COUNSEL
MOTION TO WITHDRAW COUNSEL
MOTION TO WITHDRAWAL PLEA

NEVADA SUPREME COURT CLERK'S
CERTIFICATE/REMITTITUR JUDGMENT - AFFIRMED

NEVADA SUPREME COURT CLERK'S
CERTIFICATE/REMITTITUR JUDGMENT - DISMISSED

NOTICE OF APPEAL
NOTICE OF APPEAL

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER

NOTICE OF EXPERT WITNESSES [NRS 174.234(2)]
NOTICE OF MOTION
NOTICE OF MOTION
NOTICE OF MOTION
NOTICE OF MOTION
NOTICE OF MOTION
NOTICE OF MOTION

NOTICE OF MOTION; MOTION FOR MODIFICATION OF
SENTENCE

NOTICE OF WITNESSES [NRS 174.234(1)(A)]

ORDER DENYING DEFENDANT'S MOTION FOR THE
APPOINTMENT OF COUNSEL AND REQUEST FOR
EVIDENTIARY HEARING

2

PAGE
NUMBER :

229 - 231
247 - 253
403 - 412
268 - 276

397 - 401

465 - 469

347 - 350

459 - 461

340 - 346

35-41
254 - 254
271 - 277
326 - 326
356 - 357
368 - 368
383-383

415-422

42 - 45

278 - 279
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VOL

DATE

04/12/2016

01/16/2015

(01/08/2018

03/02/2016

0572972015

11/14/72017

02/02/2018

12/03/2015

03/30/2015

11/19/2013

09/24/2013

03/11/2016

(05/26/2015

10/28/2015

State of Newvada
vs
Frank Hearring

I NDEJX

PLEADING

ORDER DENYING DEFENDANT'S MOTION FOR
WITHDRAWAL OF ATTORNEY OF RECORD OR IN THE
ALTERNATIVE, REQUEST FOR RECORDS/COURT CASE
DOCUMENTS

ORDER DENYING DEFENDANT'S MOTION TO WITHDRAW
PLEA

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR
MODIFICATION OF SENTENCE

ORDER DENYING DEFENDANT'S REQUEST FOR
RECORDS/COURT CASE DOCUMENTS

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS

ORDER GRANTING DEFENDANT'S MOTION TO WITHDRAW
COUNSEL

ORDER GRANTING DEFENDANT'S PRO PER MOTION TO
COMPEL

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S REQUEST FOR RECORDS/COURT CASE
DOCUMENTS

PETITION FOR WRIT OF HABEAS CORPUS (POST-
CONVICTION); EVIDENTIARY HEARING REQUESTED

PRE-SENTENCE INVESTIGATION REPORT (UNFILED)
CONFIDENTIAL

RECEIPT OF COPY

REPLY TO STATE'S RESPONSE TO DEFENDANTS MOTION
FOR REQUEST FOR RECORDS/COURT CASE DOCUMENTS
(BRADY MATERIAL) IN ORDER TO PROPERLY APPEAL
DEFENDANT'S CONVICTION.

REQUEST FOR RECORDS/COURT CASE DOCUMENTS
REQUEST FOR RECORDS/COURT CASE DOCUMENTS

3

PAGE
NUMBER :

395 - 396

300 - 301

435 - 436

376 - 377

327 - 327

413 - 414

437 - 438

358 - 359

302 - 319

222 - 228

196 - 199

384 -394

320 - 325
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VOL

DATE

01/21/2016

09/17/2013

08/12/2013

12/26/2017

12/22/2014

11/25/2014

07/31/2015

02/17/2016

09/16/2013

(08/09/2013

09/30/2013

09/05/2013
12/18/2014

04/14/2014

04/14/2014

State of Newvada
vs
Frank Hearring

I NDEJX

PLEADING

REQUEST FOR RECORDS/COURT CASE DOCUMENTS

SECOND SUPPLEMENTAL NOTICE OF EXPERT WITNESSES
[NRS 174.234(2)]

SECOND SUPPLEMENTAL NOTICE OF WITNESSES[NRS
174.234(1)(A)]

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR
SENTENCE MODIFICATION

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO
WITHDRAW PLEA

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR THE
APPOINTMENT OF COUNSEL AND OPPOSITION TO
DEFENDANT'S REQUEST FOR EVIDENTIARY HEARING

STATE'S RESPONSE TO DEFENDANT'S POST-CONVICTION
PETITION FOR WRIT OF HABEAS CORPUS

STATE'S RESPONSE TO DEFENDANT'S REQUEST FOR
RECORDS/COURT CASE DOCUMENTS

SUPPLEMENTAL NOTICE OF EXPERT WITNESSES [NRS
174.234(2)]

SUPPLEMENTAL NOTICE OF WITNESSES [NRS 174.234(1)(A)]

THIRD SUPPLEMENTAL NOTICE OF WITNESSES [NRS
174.234(1)(A)]

TRANSCRIPT OF HEARING HELD ON JULY 11, 2013
TRANSCRIPT OF HEARING HELD ON OCTOBER 7, 2013

UNFILED DOCUMENT(S) - ATTORNEY LETTER W/COPY OF
UNFILED NOTICE OF MOTION AND W/COPY OF MOTION
FOR PRODUCTION OF DOCUMENTS, PAPERS, PLEADINGS
AND TANGIBLE PROPERTY OF DEFENDANT (CONTINUED)

UNFILED DOCUMENT(S) - ATTORNEY LETTER W/COPY OF

4

PAGE
NUMBER :

360 - 367

170 - 195

50-353

423 - 427

288 - 298

263 - 267

328 - 333

369 - 375

157 - 169

46 - 49

208 - 211

54 -156
280 - 287

235-240

241 - 245
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State of Newvada
vs
Frank Hearring

I NDEJX
PLEADING

UNFILED NOTICE OF MOTION AND W/COPY OF MOTION
FOR PRODUCTION OF DOCUMENTS, PAPERS, PLEADINGS
AND TANGIBLE PROPERTY OF DEFENDANT
(CONTINUATION)

UNSIGNED DOCUMENT(S) - ORDER
UNSIGNED DOCUMENT(S) - ORDER

UNSIGNED DOCUMENT(S) - ORDER APPOINTING COUNSEL

PAGE
NUMBER :

246 - 246
402 - 402

255-1255



AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby. affirm that the preceding Mot and

(okion o uithdral) Coonce
(Title of Document)

filed in District Court Case number

t@ Does not contain the social security number of any person.

-OR-

a Contains the social security number of a person as required by:

A. A specific state or federal law, to wit: -

(State specific law)
aor-

B. For the administration of a public program or for an application
for a federal or state grant.

qéwk/ﬁl Macd 31,2004

| e
gnature ™~ —> Date

Fean o W acein E\’

Print Name

Delendan 't

Title
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AFFIRMATION
Pursuant to NRS 239B.030

The undersngned does hereby.affirm. that the precedmg Wove oo

Moﬂan-‘rb \\g\%\dm@ cCovacal.

(Title of Document)

filed in District Court Case number

/b Does not contain the social security number of any person.

-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Hwk/ﬂm March 3, &}Qddf

Signature Date

ronY \%mrdx\g

Print Name

Ty Sndent

Title
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CERTFICATE OF SERVICE BY MAILING

L \_:ﬂ](\ L\'\ Q.Q(ﬁ"{ (‘\\(j\:\ (~_, hereby certify, pursuant to NRCP 5(b), that on this

day of

__, I mailed a true and correct copy of the foregoing, “_no4i¢c & ond

Mohon 4o withdvesd Comeel -

Al

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:

Sleven R niEeon: DA.
2D, towni S Aut s 2ol Elsov
L—&&\fu}cﬂq v 34155

CCFILE

DATED: this 75| day of Ma;rr I ,ZOL-L.

-1

ﬁn L\-\mﬁ‘»\m\ N COigICTH

;)U}U\da,n\-\" /In-Propria Personam
ost Office box 650 {(HDSP]

TN FORMA PATIPERIS:
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DISTRICT COURT
_ COUNTY, NEVADA

Vs, Case Ntﬁ /9?// 5 9’/

Dept. No.

Dacket

ORDER .
Upon reading the motion of defendant, , Tequesting

withdrawal of counsel, - » Esq., of the Clark county Public

Defender’s Office, and Good Cause Appearing,

IT IS HEREBY ORDERED that defendant’s Motion for Withdrawal of Counsel i is
GRANTED.

IT IS HEREBY FURTHER ORDERED that Counsel deliver to defendant at his address, all

documents, papers, pleadings, discovery and any other tangible property in the above-entitled case.

DATED and DONE this day of , 20

{:8;13 2911501 DISTRICT COURT JUDGE
Le[l;t ::r_f; Flllng

LU
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Electronically Filed

M)J ﬂ}“m&‘ d M‘? 05/15/2014 04:09:58 PM
| )

l : L E?r: ia ersonm?zow o CLERK OF THE COURT
e 2 Post Gitice Box 650 [HDSP]
DA | Indian Springs, Nevada 89018
AOR .

INTHE £ \\‘SMIL JUDICIAL DISTRICT COURT OF THE

3

4

5

6 )

. STATEOFNE’VADANANDFOR'IHECOUNTYOF { igr” L=
N .

9

ot oF Movodh,
@Xo‘\r\\jﬁ/ _

Case No. (13991159 - |

10§ vs,

1 i ank \'}QC{F"—;V\. | Dept. No. Q0
ol elurdhR Docket

13 o

14y MQHQNJD—\YEHDRA}!LQQ]ML

15 Date of Hearing: 06/05/14

16 o TimcofHeaxix_lg: 86:30 AM

17 ‘ORAL ARGUMENT REQUESTED, Yes___ No "

18]  COMES NOW, Defendant, \yy\ Hecierina, proceeding in proper person,
19 § moves this Honorable Court for an ORDER Granting him permissio;jtt; withdraw his present counse!
20 | of record in the prbcmdipg action, namely,
21 Carl Acnold]

22 This Motion is made and based on all papers and Pleadings on file with the Clerk of the Court
23 {f which are hereby incorporated by this reference, the Points and Authorities herein, and attached

RECEIVgp
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POINTS AND AUTHORITIES

NRS 7.055 states in pertinent part:

1. An attomz who has been discharged by his client shall upon demand and payment of the fee
due from the client, immediately deliver to the client all papers, documents, pleadings and it
of tangible personat property which belong to or were prepared for that client. '

2. .. Ifthe court finds that an attorney has, without just cause, refused or neglected to obey its
order given under this section, the court may, after notice and fine or imprison him until the
contempt purged. If the court finds that the attorney has, without just cause, withheld the
client’s papers, documents, pleadings, or other property, the attorney is Liable for costs and
attorney’s fees.

Counsel in the above-entitled case was court-appointed due to Defendant’s indigence. Defendant

does not owe counsel any fees.

WHEREFORE, Defendant prays this Honorabte Court, Grant his Motion to Withdraw Counsel

and that counsel deliver to Defendant all papers, documents, pleadings, discovery and any other
tangible property which belong to or were prepared for the Defendant to allow Defendant the proper

assistance that is needed to insure that justice is served.

DATED: this \) day of MQ_\U ,201d .
Respectfully submitted,

b Aot ol -

Iean Yoy WOy —  FIRopYT
Dbeneian#An Propria Personam
Post Office Box 650 {HDSP]

Indian Springs, Nevada 89018
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NAME: i—?ar\\/_, HQHI"HVLQ\(? $ \oOtHY S

HIGH DESERT STAMEPRISON
P.O. BOX 650
INDIAN SPRINGS, NEVADA 89018

DATE: M&% |y ;l()\l-((

TO: Cﬂr\ Q(\(\O\d

WUS S Maruland-
N \J

TGO

SUBJECT: TERMINATION OF COUNSEL/TRANSFER OF RECORDS
anse wo.: (~1H=30159 - |
DEPT. NO.: ()
gAéE NAME: Yvenle HQ_&VYTQB N

Please be advised that from this date forward, your authority as Attorney
of Record in the above-stated action is hereby terminated. All of the professional
relations of Attorney and Client do hereby cease.

Please enter your withdrawal from this action with the Court imrediately.

Pursuant to NRS 7.055, I respectfully request that you deliver to me,
forthwith, all documents, papers, pleadings and tangible perscnal property that
is in your possession that relates to the above-named acticn.

Your prampt attention to this request is genuinely appreciated.

Respectfully,

Qﬂk—/ﬁzﬁ—i},,

Ly
rrr
AV
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding \O Qa (‘J

caoton Y0 Withdvraw) coonce ).

{Title of Document)

filed in District Court Case number

FO Does not contain the social security number of any person.

-OR-

(] Contains the social security number of a person as required by:

A. A specific state or federal law, to wit;

(State specific law)
-or-

B. For the administration of a
for a federal or state grant,

Yraak Yeorcion
Print Name J

2 Lndgnt—

Title

public program or for an application
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1 CERTFICATE OF SERVICE BY MAILING
2f LIcoo\ oo m‘éﬁ N~ hereby certify, pursuant to NRCP 5(b), that on this ___
3 | day of 20__, 1 mailed a true and correct copy of the foregoing, “ Wo¥ic ¢ oy
4] potion o wihdmw) Cooncal - "
5 | by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
6 {| addressed as follows:
7
8 - o\ LY.
—
9 W
10
1
12
13
14
15 '
16.
17} CCFILE
18 .
19§ DATED: this' | day of s:’\! !\!!f , 20‘14—_.
20 : |
21
2
23
24
25
26
27
28
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Electronically Filed

ﬁ,a;,k,f ’@J\/hu@‘i A 05/15/2014 04:08:14 PM

MAY 15 201’1@

RECEIVED

1 Ffoﬂk, Hm'mmo‘( %jkﬂ‘w

In Propria Persb
Post Oigre Box 650 [HD nam CLERK OF THE COURT

Indian Springs, NeVada 89018

CLARK COUNTY, NEVADA

State, of Nevedn .
Plonti £ g

2

3

4

5

DISTRICT COURT

] |

7

8

9

10 ] vs.

ufank. Hmw‘{na
12 W Sonde ST

13 J
1 NOTICE OF MOTION
15| YOU WILL PLEASE TAKE N -
OTICE, that T\\g_ Toory cioning Mok,
: . Qi
16 Wit dea) Covnge Al Movion 10

Case NG 511 501 |
Dept No. &Q_‘

Docket

17§ wi come on for hearin June
will g before th i
; or e e above-entitled Court on the 05 day of ,2014
at the hour of o’clock 2 M. In Department  © of said Court .
—— L ~

20 | CCFILE

22| DATED: this 13 day of MQ% , 2044
23 |

l—

024 |

§5 BY‘_"‘/jf»j(—/ ﬂ =

56 Sﬁi & ;i“’/lﬂ Pméria Personam
(o]
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28
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402 90 AGN

20

g
Case No. (]/’{9’&24/ng’(
IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF .
L .
RDER APPOINTING COUNSEL

_ has filed a proper person REQUEST FOR

APPOINTMENT OF COUNSEL, to represent him on his Petition for Writ of Habeas Corpus (Post-

Conviction), in the above-entitled action.

The Court has reviewed Petitioner’s Request and the entire file in this action, and Good Cause

GRANTED.

Appearing, IT [S HEREBY ORDERED, that petitioner’s Request for Appointment of Counsel is

IT IS FURTHER ORDERED that

, Esq., is
appointed to represent Petitioner on his Post-Conviction for Writ of Habeas Corpus.
Dated this day of , 20
?I Submitted by: DISTRICT COURT JUDGE
(]
m
=
m
o

Petitioner, In Proper Perscn
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gg | Case No.(- 291199~ ‘
DA " Dept. No_ X X @ 2 ’&41/54‘/

Electronically Filed
11/12/2014 09:20:10 AM

IN THE Eig‘-’ﬁ\—\ JUDICIAL DISTRICT COURT OF THE % " 5£

STATE OF NEVAD& IN AND FOR
COUNTY OF ar¥. : CLERK OF THE COURT

Feentk Hearcwe,
Petitioner,~~ MOTION FOR THE APPOINTMENT
OF COUNSEL

s Date: 12/04/14
Time: 8:30 AM

Stk of Nepoda . REQUEST FOR EVIDENTIARY HEARING

Respondents.

COMES NOW, the Petitioner, JI:@QL_BMLQ%J proceeding pro se, within the ‘

above entitled cause of action and respectfully requests this Court to consider the appointment of counsel

for Petitioner for the prosecution of this action.

This motion is made and based upon the matters set forth here, N.R.S. 34.750(1)(2), affidavit of °

Petitioner, the aitached Memorandum of Points and Authorities, as well as all other pleadings and

documents on file within this case.
MEMORANDUM OF POINTS AND AUTHORITIES

L_STATEMENT OF THE CASE

This action commenced by Petitioner E Fa A K_._ ﬂﬁ QY Yy g; , in state custody,

pursuant to Chapter 34, et seq., petition for Writ of Habeas Corpus (Post-Conviction).

IL STATEMENT OF THE FACTS

To support the Petitioner’s need for the appointment of counsel in this action, he states the

following:

1. The merits of claims for relief in this action are of Constitutional dimension, and

SE DT b

Petitioner is likely to succeed in this case.

516¢ 90 AGN

RECEIVED

. \)\(\ NOV 12 2014 |
CLERK OF THE COURT

L¥N00 3HL 40 W77

256




2. Petitioner is incarcerated at the Ely State Prison in Ely, Nevada. Petitioner is unable
to undertake the ability, as an attorney would or could, to investigate crucial facts
involved within the Petition for Writ of Habeas Corpus.

3. The issues presented in the Petition involves a complexity that Petitioner is unable to
argue cffectively.

4. Petitioner does not have the current legal knowledge and abilities, as an attorney
would have, to properly present the case to this Court coupled with the fact that
appointed counsel would be of service to the Court, Petitioner, and the Respondents
as well, by sharpening the issues in this case, shaping the examination of patential
witnesses and ultimately shortening the time of the prosecution of this case.

5. Petitioner has made an effort to obtain counsel, but does not have the funds
necessary or available to pay for the costs of counsel, see Declaration of Petitioner,

6. Petitioner would need to have an attorncy appointed to assist in the determination of
whether he shonld agree to sign consent for a psychological examination.

7. The prison severely limits the hours that Petitioner may have access to the Law
Library, and as well, the facility has very limited legal research materials and
sources.

8. While the Petitioner does have the assistance of a prison law clerk, he is not an
attorney and not allowed to plead before the Courts and like Petitioner, the legal
assistants have limited knowledge and expertise.

9 The Petitioner and his assisting law clerks, by reason of their imprisonment, have a
severely limited ability to investigate, or take depositions, expand the record or
otherwise litigate this action.

10. The cnds of justice will be served in this case by the appointment of professional
and competent counsel to represent Petitioner.

IL ARGUMENT

Motions for the appointment of counsel are made pursuant to N.R.S. 34.750, and are addressed to

the sound discretion of the Court. Under Chapter 34,750 the Court may request an attorney 10 represent any

257




such person unable to employ counsel. On a Motion for Appointment of Counsel pursuant to N.R.S.
34.750, the District Court should consider whether appointment of counsel would be of service to the
indigent petitioner, the Court, and respondents as well, by sharpening the issues in the case, shaping
examination of witnesses, and ultimately shortening trial and assisting in the just determination.

In order for the appointment of counsel to be granted, the Court st consider several factors to be
met in order for the appointment of counsel to be granted; (1) The merits of the claim for relief; (2) The
ability to investigate crucial factors; (3) whether evidence consists of conflicting testimony effectively
treated only by counsel; (4) The ability to present the case; and (5) The complexity of the legal issnes raised
1n the petition.

L  CONCLUSION
_ Based upon the facts and law presented herein, Petitioner would respectfully request this Court to
weigh the factors involved within this case, and appoint counsel for Petitioner to assist this Court in the just
determination of this action
Datedthis 4 dayof _ WNoveaoar | 20 \_j

Ely State Prison
P.O. Box 1989
Ely, Nevada 89301

\-mnt‘c\mrmm

Petitioner.

VE CATIO
[ declare, affirm and swear under the penalty of perjury that all of the above facts, statements and

assertions are true and correct of my own knowledge. As to any such matters stated upon information or

belief, I swear that I believe them all to be true and correct.

Dated this ﬂ day of Yo s an oy , ZO.LQL

e Yeaco 00|

Petitioner, pro per.
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CERTIFICATE OF SERYICE BY MAIL
F-FF\D\/\SQ‘\Q_QFF\ \[101 _, hereby certify pursuant to N.R C.P,

sm.mmnmhgg day of ﬂbﬂgmk&y_— , of the year 20 |4, [ mailed a trus and

correct copy of the foregoing, MOTION FOR THE APPOINTMENT OF COUNSEL; REQUEST

FOR EVIDENTIARY HEARING, to the following:

ol Beooidd (o P 4e Couch wmwm

» : rdFlm- Digrict Aeca
@m‘% W{U
e RS~

ATl -

Pefiicoee — —




AFFIRMATION PURSUANT TO: N.R.S. 239B.010

[ HEREBY CERTIFY THAT [ AM THE UNDERSIGNED
INDIVIDUAL AND THAT THE ATTACHED DOCUMENT
THAT IS ENTITLED; “ryane . VYeonveing

S NOT
CONTAIN THE SOCIAL SECURITY NUMBER OF ANY
PERSON, UNDER THE PAINS AND PENALTIES OF
PERJURY, THIS,H ,DAY OF,__ Mavomine 2044,

SIGNATURE:<—%L /£ 7}/”—_)

INMATE NAME PRINTED: Bt Moow g
INMATE NUMBER:  /00{tc/—

ADDRESS: ELY STATE PRISON, PO, BOX 1989, ELY, NV 89301
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Electronically Filed
11/25/2014 02:50:10 PM

RSPN (234@5“ O

STEVEN B. WOLFSON CLERK OF THE COURT
Clark County District Attorney

Nevada Bar #001565

H. LEON SIMON

Chief Deputy District Attorney

Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671- 2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs~ CASENO: (C-13-291159-1

FRANK HEARRING, aka, .
Frank Hearring, Jr. #1774466 DEPTNO: - XX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION FOR THE APPOINTMENT OF
COUNSEL AND OPPOSITION TO DII:JDFEENDA(I}\IT’S REQUEST FOR EWDENTIARY

DATE OF HEARING: DECEMBER 4, 2014
TIME OF HEARING: 8:30 AM’

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion for
Appointment of Counsel and in Opposition to Defendant’s Request for Evidentiary Hearing,

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
i
i

WI2013R081\77\13F08177-RSPN-(HEARRING__FRANK)-001.DOCK
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 15, 2013, Defendant Frank Hearring was charged by way of Information with
Murder With Use of a Deadly Weapon (Category A Felony — NRS 200.010, 200.030,
193.165), Attempt Murder With Use of a Deadly Weapon (Category B Felony —NRS 193.330,
200.010, 200.030), Discharging a Firearm at or into Structure, Vehicle, Aircraft or Watercraft
(Category B Felony — NRS 202.285), and Possession of Firearm by Ex-Felon (Category B
Feldny — NRS 202.360). Pursuant to negotiations, on October 7, 2013, the State filed an
Amended Information charging Defendant with one count of Murder With Use of a Deadly
Weapon (Category A Felony — NRS 200.010, 200.030, 193.165).

On October 7, 2013, Defendant was arraigned on the Amended Information and a
Guilty Plea Agreement was filed in open court. Defendant pleaded guilty to the charge alleged
in the Amended Information.

On December 10, 2013, Defendant was sentenced for the murder charge to life in the
Nevada Department of Corrections, with parole eligibility after ten (10) years, plus a
consecutive term of a minimum of ninety-six (96) months and a maximum of two hundred
forty (240) months for the use of the deadly weapon. Defendant received two hundred ninety-
three (293) days credit for time served. The Judgment of Conviction was filed on December
30, 2013 and no direct appeal was taken,

On May 15, 2014, Defendant filed a pro per Motion to Withdraw Counsel. The district
court granted the motion on June 12, 2014. On November 12, 2014, Defendant filed a pro per
Motion for the Appointment of Counsel and Request for Evidentiary Hearing. The State
responds as follows:

ARGUMENT
L THE COURT HAS DISCRETION TO APPOINT AN ATTORNEY

Defendant requests the appointment of counsel pursuant to NRS 34.750. In Coleman v.

Thompson, 501 U.S. 722, 752 (1991), the United States Supreme Court ruled the Sixth

Amendment provides no right to counsel in post-conviction proceedings. In McKague v.

2

W:\2013R081\7\13F081 77-RSPN-(HEARRING__FRANK)-001.DOCX
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Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court similarly observed
that “[tJhe Nevada Constitution . . . does not guarantee a right to counsel in post-conviction
proceedings, as we interpret the Nevada Constitution’s right to counsel provision as being
coextensive with the Sixth Amendment to the United States Constitution.” Id. at 258.

NRS 34.750(1) provides that a court has discretion to appoint a defendant post-

conviction counsel:

“[a] petition may allege that the Defendant is unable to pay the
costs of the proceedings or employ counsel. If the court is satisfied
that the allegation of indigency is true and the petition is not
dismissed summarillé_(, the court may appoint counsel at the time
the court orders the filing of an answer and a return, In making its
determination, the court may consider, among other things, the
severity of the consequences facing the petitioner and whether:
a) The issues are difficult;
b) The Defendant is unable to comprehend the
proceedings; or
{c) Counsel is necessary to proceed with discovery.”

Additionally, the Nevada Supreme Court has observed that a petitioner “must show that
the requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)).

While Defendant is not entitled to appoii}tment of an attorney, under NRS 34.750 it is

clear the court has discretion in determining whether to appoint post-conviction counsel.
However, Defendant has yet to file a Post-Conviction Petition for Writ of Habeas Corpus.
Thus, Defendant has not made a showing regarding frivolousness, the difficulty of the issues,
or a need for discovery. However, the consequences facing Defendant are severe, as Defendant
is serving a life sentence with a possibility of parole after ten years, with a consecutive sentence
of eight to twenty years. Therefore, the State will leave the issue of appointment of counsel to
the discretion of the court.
II. DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING

A defendant is entitled to an evidentiary hearing if his petition is supported by specific

factual allegations, which, if true, would entitle him to relief unless the factual allegations are

repelled by the record. Marshall v, State, 110 Nev. 1328, 1331, 885 P.2d 603, 605 (1994).

3
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“The judge or justice, upon review of the return, answer and all supporting documents which
are filed, shall determine whether an evidentiary hearing is required.” NRS 34.770(1).
However, “[a] defendant seeking post-conviction relief'is not entitled to an evidentiary hearing
on factual allegations belied or repelled by the record.” Hargrove v. State, 100 Nev. 498, 503,
686 P.2d 222, 225 (1984).

In the instant case, Defendant’s request for an evidentiary hearing is extremely
premature. Defendant has yet to even file a Post-Conviction Petition- for Writ of Habeas
Corpus. Further, this Court has not yet determined whether Defendant’s writ has merit. See
NRS 34.770. Defendant fails to provide the court with specific allegations of how his rights
were violated. Therefore, this court should deny Defendant’s request for an evidentiary
hearing.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Request for
Evidentiary Heéring be DENIED. The State leaves the issue regarding the appointment of
counsel to the discretion of the court.

DATED this ﬁg h day of November, 2014,
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney

Nevada Bar #001565
BY

H. LEON SIMON J

Chief D%puty District Attorney

Nevada Bar #000411
1
i
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 2{ ‘W\day of
j\/w Wb 1.V~ , 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING #1006445
ELY STATE PRISON

P.0. BOX 1989

ELY, NV 89301

4l 000

Secretary f@é District Attorney's Office

13F08177X/mc/L4
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CLERK OF THE COURT

IN THE E g L JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA IN AND FOR THE coUNTY oF _ (|G k

)

THE STATE OF NEVADA,
Plaintiff i CASE NO. ([~13-241159-]
g DEPT.NO. 20
V.
: )Hearing Date: 01-06-2015

Frank_ Hedeein ,
i N \%efendant. %Tl nme: 8: 30am

MOTION TO WITHDRAWAL PLEA

COMES NOW, Defendant, EO\H K, )(’\QQ(\( 'rl\(i\\?\) -, proceeding in proper

person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea

Agreement in the the case number (~)3-291156— » on the date of 717%™ in the month
of OC in the year2p L3 .where defendant was then represented by (ay | Arv noled as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

hereby incorporated by this reference, and Points and Authorities herein and attached Affidavit of

i

efendant.

Dated this 20 _ day of_ANoverrbey 2014

§ Respectﬁllly_submitted,
§ ' Nﬁ;';ndant in Proper Person
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MEMORANDUM OF POINTS AND AUTHORITIES

NRS. 176.165 PROVIDES:

A motion to withdraw a plea of guilty or nolo contendere
may be made only before sentence is imposed, or imposition of sentence is suspended.
To correct manifest injustice, the court, after sentencing, may set aside the judg-
ment of conviction and permit the defendant to withdraw his or plea.
Failure to adequately inform a defendant of the full consequencles of his/her
plea creates manifest injustice which could be corrected by setting aside the convictien

and allowing him/her to withdraw the guilty plea, Mayer v. State, 603 P.2d 1066 (Nev.

1979), and Little v. Warden, 34 P,3d 540 (Nev.200l).

Defendant herein alleges that his/her plea is in error and must withdraw the plea

[y h ] x . »
pursuant to the followlng facts: ‘Tﬂen )

Un{ftowiinisly mid [iistellioently Enfteded due o the Yack 4hot

&&,M_mp&%gﬁ, the ﬁc}uﬂl Reaon whed he advised his clieaft +o cPleA

Negohdfe which was because he advised the defeddant thet he wiuld wot
%&L%e death T—Lanv ~whic ch he weve? peleted the Yacts o defenldantts
Yk Heaeeing any eesutts. ag o tne Lesult o the Gem TJuey's decision

ol the. Deathn RmHv‘Hmse lepving defenidontrioals Heageini o Assume. Hat

he shill wiag %urq %Lbe%?eﬁﬁﬁv which made Yhe defexdait: Tans Heﬂ%ﬂq
To plea f\feqoﬁﬂrlz with the States Aan(Neu Latee the defendant: Yeark Hea-ﬁlds
Foud out W"‘}h&éﬁwa Jugy, had iNguFfered” Evdadc&‘\o subgtmn A Tixed
deteerminption oF a qwﬁb&fﬂ{j’v which ¥ defercdantts Teanfls Henmuq would have.
hed any Eﬁmuflechevkhmk he. w2t Yacing the heeth Ve, h&WouldMaSlf}
“’f%ﬂ:bﬁfmb anid demadinig Teial by ey it his Sixth Amendmterct Riaht
%M%A@@L&uﬂﬂwou L:el:hn{o\ﬂ%mﬂ/ decide. pli Relevinst wawoe,

:Jthr of the t2uth which Wtﬁkm&w&d had Rendeged his p,b;liy
Yeum thia &MMoo?uth

\A eFendntt is llowed JoFile. g Mobian fo Withdeaus o Guitty Ples eHhet

8.

269




@ O -2 S, Ot B O b

gtgmm.—al-luuuwppuu
M S @ 00 3 N e o o oM B

j_) AFeL the Tu dge. hAS Accepted defonklants Plea, but [Before] the Judge.
has Seaferice hzm o 2)[FRed] %Uﬁdqe— has Sentence hims HAkT vy  Shato
Lo Nev, 558 (2000,

I frevacle, - defeclmtt-;s; Modpllowed 5 Abpeal 4 [sitiy] Plen
ﬂquemm“bv 9oiNg 4o the Nevadn Supreme. Covet ﬂﬁm the Tidg e
/?_ﬂ &cge,zlﬁ ;}t&deﬁnﬂm‘s auiHy Plea and [Fied 4 T dqmaf’?‘/ oF
Cowvichon + Defortnstt hias 40]7? est 1Yk A Mobiow: with the Jzigl.”
Covef e File s BSt=Convvichon Petiton oe Habeas C)OEDLLS’ See
Mrtchelle., Vs, State, 109 Nev, (37,

Cetdnind l5iNaS o Gurthy Plea Aoreeamonts w/l] Aukmﬂﬁm#u be
withclesun’ by the teinl Coull. These find of Apeeaments include
nguPiens Hhat Besult Fam J.qw;?pmfce(%c da‘%vﬂaﬂ'f‘dlc/wf’ thelet]

deE:Jdn»‘l'wﬂs Totced by M/H/vﬂﬂw o8 Sereone e/se Aned d,dwf be-

lieve_he had ANY a%eﬁ;:ba/oe, bcaL'h) >[er:k:l @«1/#!/3 See Wheden, Ney-
| ndp State Peicon, Us, Defers, 83 NEV.298 (19677).

The Coupt et pside 4 defblantt’s quitty Plen cohete -the deFenclnnt

“Head @va-fo %‘ﬂgfdeqfea Mutcee by S#ﬂnfqulﬁﬁo/d but Pefased
o Aclmrh’o ﬂm.ZTu‘clqe, thet he did BWH)NG o Shan heat he.

up: The Ju CIQ'ELS’A’C[ Jhis Showed K oyas [Crersed] o Foeced,
4o plead Gui Hv 39 ‘H’rﬁf he_wouldnt ad%alafﬂ!h Pennidy . See. |
Smith N, Starte. 110 NEV, j0d..

Defortiant - Fank Heageing’s ASsettion that-he plecdl guithy o
Belvice oF Deferise (ounsel clue 40 Jear. oF af Ticlictmot bt/ﬂw

Page 3

270




W 00 -3 o o B W N -

I N o L G P
§85<m4mm.&wmwo

G bRy ek upon A ) Phase oF Murder |
&s\-c\eqnee, with the Use oF a deadly Wenpory; Yalls witthind Yoia Coufé\s
Uaﬂsdld\oﬂ“l‘hﬂauqh Smith Vs, e | N \Mhlch this Defense Cuunsel -
‘pethmmfce, r&eudetedmﬂ&owe, Assistenice_ oF Gounisel Jowneds
DeFerldantt: Teanlk, Hemetanlq 5 (W Avenicdmentt Conlstitudionnl Bight

tothe Bective Assistmice. oF Counisel i Viclehon oF the Steick
lonl TeaT, $e2 STRickiend M3, WASHINIEN dib U-3. 608, 104 3-cT 9052

8oL Ebad ¢4 (138

—J Steickland W Nite uieme. CouZl
hed EStebish 4 Twe MaquT Yor Reveegal. bnaecl upo T EFective-
Jess hesistnice. dF Custse. Delondnsdt, MStshow! thet Ghunsel s
Pegbemamice wiS S0 deFiciedT; that his epeor. depeive. defedamet
oF A Taieteial ., Heee | Ae\—'e.\rc\nw\"%’em&ﬂeﬁmm whs Advised oy
m_mwg@ iy Plea Justo avoid Hhe desth Pen-
al-ty, The defenidatiiTean Rme&dc. had expeessed Wis desiee
o oo-b Azial onf NUMEROUS Occasionls el counsel DeﬂBamwoa
WAS mmmsﬁmﬁqu uhm he denfied deYestamflz Heneeing's
est} Y hYQ me B MT io\.

The. United Sirtes Supeeme. Coult nas held in Hillys Lockh
bt which had declived F\E\%Ae@nl_ Habeas Retihonee (&J?/\te-F 1o
el 'E\(’\c!edﬁnﬁ\/ {—Qemlln‘q clmi qu his (;m\'h/?leﬁ WA _Lriyol
anid Uil .Jo,\q Eudleled by Renso @\:tmm:eawe, Ass\s‘mma, id
O’)UJS(?\, I!J he, Sid NOTL \Q T oﬁ

271




1| IBisted ol opins 'L ’ deferdant;

2 | ek Heam.{q 5 oNoLable Jasigh Yo
3 [| Witndeaw his g aw.W?\e@ vlh]dh heenfeeed MM;_MML
4 O S0 3 1 jon ' Perlh

5 (| [Wess Yo Plea W&Dhm WAL \ﬂ\fO\W‘\Hﬂ\\l_ﬁl\ﬁ:\, \Nhiadwq\u Mﬂée,
6 | upol dre. Advise o¥ M‘I‘ilcomberl:epﬁ“\”mab Counzel which ha
7| would had pedfeeredto g o Yeial . Hill A, Lockhal, 471
8
9

U.S,52, 88 L.ED.2d 03, 1055, o Bub(1965)

10| _The Denth Rexntty whg presetec o defenclonsts ek Henziting
11 || AFere his M/IMM/H)@V Totlictmatt-o Tty 1|, 2013 by Steete. Couth
12 |l decision Hheaunh Defonze ( wun/Sel, why veRg. peleeted he decisiol
15 |back o DeFrlansd: E2anik Henfﬂwe by welther way Vin Telephnel
14 | Bsinl Seevice oe-thesush Uisiordson), uho cuensl-ntlolt Hhhe pssumphal
15 | thet-this Death Ruaty ams Shill sopt-aklee by the Shife’ Ptoerie
16 | ewhich hed opeeatd $ Cetce his Plen ﬁqzeemefﬁ'

17
18| The. Wited Stortes. Supeere Couet- held #hat-the Death Ity
1o || PEOVISion oF the Stue. wins uncodStrhehinnl A3 imposivg AN imps
o0 | €My sSible bugden upond Al Hecused 5 Exerclise: ﬁﬁhmﬂ_
21 nmwclw R ‘?h’" Mot ‘}O Dl'end 0)‘*“}?‘1/ pned i SIX*H’) M\Hﬂ’}eﬁ'

22 meoobm»a atell bq Juey. , See linited Stotes N, Jackson
306 11.3.570, 20 L3 2d 139, 98.3<T 1209 (1968)

8

5 . Page i

272




Therefore, pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn.

Dated this Q[ day of Loty”s 201

Respectfully Submitted,

T/

CERTIFICATE OF SERVICE BY MAILING
I, W,qﬂk_, HQQW\,/\O\ ; hereby certify, pursuant to NRCP 5(b), that
s ' ]{: | -
on this Q"  day of g yulony— s 2015{,, I mailed a true and correct copy of
the foregoing MQ—\—'IG(\‘JTC) UO\'HN(:\WQUQ Q\m s

by depositing it in the High Derest State Prison legal mail service provided through

the Law Library, with First class Postage prepaid, and addressed to the following:

St 8. wWobson O-a.
DC0 Lowis Ae 2velfloov

Lasvbgls NV 591 S5

CC: File

Dated this D¢ day of Ncn_/gmbgﬁ: , ZOM
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding M@'HO(\

—To wtndrawdal Pl a

(Title of Document)

filed in District Court Case number {—\5-2G 11531

/@9 Does not contain the social security number of any person,

-OR-

& Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Mou F0, 200/
Signature — Date

Frank Hharing
Print Name J

rfendet

Title
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3 AT CLERK OF THE COURT
4
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6 CLARK COUNTY, NEVYADA
7
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)
10 vs. ) Case No.C-[3-29159-
] ,
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12 em&m— g Docket
13
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23 ‘
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ORDR
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
K. NICHOLAS PORTZ
Deputy District Attorney
Nevada Bar #012473
200 Lewis Avenue
Las Vegas, NV 80155-2212
SZOZ) 671-2500

ttorney for Plaintiff

Electronically Filed
12/15/2014 02:27:13 PM

A b Lirn

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO: C-13-291159-1

FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr. #1774466

Defendant.

ORDER DENYING DEFENDANT'S MOTION FOR THE APPOINTMENT OF
COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

DATE OF HEARING: DECEMBER 4, 2014
TIME OF HEARING: §:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the

4th day of December, 2014, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through K. NICHOLAS

PORTZ, Deputy District Attorney, without argument, based on the pleadings and good cause

appearing therefor,
7
i
"
i
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IT IS HEREBY ORDERED that the Defendant's Motion for the Appointment of
Counsel and Request for Evidentiary Hearing, shall be, and it is DENIED, Court noted this is
premature as Defendant has not filed a Writ of Habeas Corpus to show what grounds he wants
to raise and if counsel nee&t/o be appointed and/or a hearing needs to be set.

DATED this _lL day of December, 2014.

f“‘ﬁ‘—r\ﬁru_

T JUDGE?D

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Dcpu District Attorney
Nevada Bar #012473

CERTIFICATE OF SERVICE
I certify that on the 1§‘!/hday of December, 2014, I mailed a copy of the foregoing

Order to;

FRANK HEARRING #1006445
ELY STATE PRISON
P.0.BOX 1989

ELY, NV 89301

. W /‘/’C

Secretary for the rict Attorney’s Office

13F08177X/mc/L4
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Electronically Filed
12/18/2014 03:09:36 PM

RTRAN i e i

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA, )
) CASE NO. C291159
Plaintiff, ;
VS. ; DEPT. NO. XX
FRANK HEARRING, ;
Defendant. ;
BEFORE THE HONORABLE JEROME T. TAO, DISTRICT COURT JUDGE
MONDAY, OCTOBER 7, 2013
RECORDER’S TRANSCRIPT OF JURY TRIAL
APPEARANCES:
For the State: MICHAEL J. SCHWARTZER
LINDSEY DAVIS JOSEPH
Deputies District Attorney
For the Defendant: CARL E.G. ARNOLD, ESQ.
RECORDED BY: SARA RICHARDSON, COURT RECORDER
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LAS VEGAS, NEVADA, MONDAY, OCTOBER 7, 2013, 10:06 A.M.

* ok ok ok ok k% Kk

THE COURT: Good morning, everybody, this is State versus Frank -- is it
Hearring or Hearring? I'm sorry.

MR. ARNOLD: Hearring, Your Honor.

THE COURT: -- Frank Hearring, C291159. Mr. Hearring is present in
custody with his attorney. It's my understanding that this case may have negotiated,
is that correct?

MR. ARNOLD: That's correct, Your Honor.

MR. SCHWARTZER: That’s correct, Your Honor.

THE COURT: Can someone state the negotiation for the record?

MR. ARNOLD: 1| will, Your Honor. My client will be agreeing to plead guilty to
murder, second degree, with use of a deadly weapon. The State will retain the right
to argue.

MR. SCHWARTZER: That is correct, Your Honor.

THE COURT: All right, Mr. Hearring, can you move the microphone closer to
him?

MR. ARNOLD: Yes, Your Honor.

THE COURT: Thanks.

What is you true, full legal name, sir?

THE DEFENDANT: Frank Hearring, Junior.

THE COURT: And how old are you?

THE DEFENDANT: Twenty-eight.

THE COURT: How far did you go in school?

THE DEFENDANT: Eleventh grade.

Page 2
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THE COURT: Did -- so do you read, write, and understand the English
language?

THE DEFENDANT: Yes, sir.

THE COURT: Did you hear the statement of the negotiation that the
attorneys just made before me?

THE DEFENDANT: Yes, sir.

THE COURT: Do you agree with what they said?

THE DEFENDANT: Yes, sir.

THE COURT: How do you plead to the offense of second degree murder with
use of a deadly weapon which is a category A felony?

THE DEFENDANT: Guilty.

THE COURT: | have in my hand a written guilty plea agreement which
appears to have your signature on page five. Is this your signature?

THE DEFENDANT: Yes, sir.

THE COURT: Before signing this document did you read the entire
document?

THE DEFENDANT: Yes, sir.

THE COURT: Did you understand everything in the document?

THE DEFENDANT: Yes, sir.

THE COURT: Was your attorney available to answer any questions you may
have had about anything in this document?

THE DEFENDANT: Yes, sir.

THE COURT: Do you have any questions for me about anything in this
document?

THE DEFENDANT: No, sir.
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THE COURT: Before | may accept your plea of guilty | must be satisfied that
your plea is freely and voluntarily entered, are you entering this plea freely and
voluntarily of your own free will?

THE DEFENDANT: Yes, sir.

THE COURT: Have any threats been made against you or anyone closely
associated with you in order to get you to enter this plea of guilty?

THE DEFENDANT: No, sir.

THE COURT: Other than the negotiations that have been stated, have any
promises been made to you to get you to enter this plea of guilty?

THE DEFENDANT: No, sir.

THE COURT: Have you discussed with your attorney the elements of the
crimes that you have been charged with and what the State must prove if you went
to trial, and have you and your attorney discussed any possible defenses that you
may have to the charges filed against you?

THE DEFENDANT: Yes, sir.

THE COURT: Do you believe that it is in your best interest to enter this plea
today instead of proceeding to trial on the charges against you?

THE DEFENDANT: Yes, sir.

THE COURT: Are you satisfied with the work that your attorney has done for
you in this case and the advice that you have been given so far?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Do you understand that the range of potential
punishments in this case is as follows: It is either life with the possibility of parole
after 10 years or a definite term of 10 years to 25 years plus a consecutive term of 1

to 20 years for the deadly weapon enhancement; do you understand that?
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THE DEFENDANT: Yes, sir.

THE COURT: All right, do you understand also that the matter of sentencing
is strictly up to court and that no one can promise you exactly what I'm going to do
at sentencing?

THE DEFENDANT: Yes, sir.

THE COURT: And you also understand that for these offenses you are not
eligible for probation?

THE DEFENDANT: Yes, sir.

THE COURT: All right. By entering your plea of guilty, you're giving up
certain valuable constitutional rights which I'm now going to list for you. The right to
a speedy and public trial before an impartial jury; the right to be confronted by
witnesses against you; the right to compel witnesses to testify on your behalf at trial;
the right to testify in your own defense or to refuse to testify at trial; and the right to
the assistance of an attorney at trial; do you understand all the rights that | just listed
for you?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that by entering your plea of guilty you are
forever waiving and giving up all of those rights?

THE DEFENDANT: Yes, sir.

THE COURT: Are you a citizen of the United States?

THE DEFENDANT: Yes, sir.

THE COURT: Are you currently under the influence of any controlled
substance or prescription medication or do you have any medical conditions that
might affect your ability to understand what we’re talking about here today?

THE DEFENDANT: No, sir.

Page 5
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THE COURT: So in knowing all of this, do you still wish to enter your plea of
guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Are you pleading guilty because in truth and in fact you are
guilty?

THE DEFENDANT: Yes, sir.

THE COURT: This is what the State is alleging that you did: On or about
May 17, 2013, within the County of Clark, State of Nevada, that you did willfully,
feloniously, without authority of law and with malice aforethought kill a human being
named Michael Jordan by shooting him with a deadly weapon, namely, a firearm.
So in other words, did you shoot and kill this gentleman, Michael Jordan?

THE DEFENDANT: Yes, sir.

THE COURT: And did you intend to do so? It wasn’t an accident or anything
like that?

THE DEFENDANT: No, sir, | didn’t intend to.

THE COURT: I'm sorry?

THE DEFENDANT: | didn’tintend to.

THE COURT: You didn’'t intend to?

THE DEFENDANT: No, sir.

MR. SCHWARTZER: Your Honor, this was a transferred intent case. |
believe he was shooting at a man by the name of Clifford Watkins and shot
Michael Jordan; and therefore, there was a transfer of intent.

THE COURT: Oh, | see.

MR. ARNOLD: Tl dispute that he was trying to shoot Mr. Watkins, but he was

shooting a firearm and Mr. Jordan died because of that.

Page 6
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THE COURT: Okay. So did you -- did you intentionally point a firearm at
somebody and pull the trigger?

THE DEFENDANT: Yes, sir.

THE COURT: It wasn’t like an accidental discharge or something like that?
You weren’t target shooting, right?

THE DEFENDANT: No, sir.

THE COURT: Okay. So you intentionally pointed it at somebody, you
intentionally pulled the trigger, right?

THE DEFENDANT: Yes, sir.

THE COURT: And that shooting led to the death of Michael Jordan; you'’re
agreeing to that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. State, are you satisfied with that?

MR. SCHWARTZER: Yes, Your Honor.

THE COURT: All right. The Court finds the defendant’s plea of guilty is freely

and voluntarily made and he understands the nature of the offense and the
consequences of his plea; and therefore, accepts his plea of guilty, this matter is
referred to the Division of Parole and Probation for a presentence investigation
report and is set for entry of judgment and imposition of sentence on this in-custody
date and time.

THE CLERK: December 10" at 8:30.

MR. SCHWARTZER: December 10"?

THE CLERK: Yes.

MR. SCHWARTZER: Thank you.

THE COURT: All right, we'll see if that sentencing date holds with the way

Page 7
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P&P’s been going, but, yeah. All right, thanks, everybody.

MR. ARNOLD: All right, thanks, Your Honor.

MS. JOSEPH: Thank you, Judge.

THE COURT: And, you know, just for the record, let me ask, State, anything
else that you want me to cover in the canvass? | know I'm a little bit past it, but |
can always go back. This is now the time to ask if there’s anything else particularly
that you want me to ask the defendant?

MR. SCHWARTZER: No, Your Honor. Thank you.

MR. ARNOLD: All right.

THE COURT: All right, thanks, everybody.

MS. JOSEPH: Thank you.

PROCEEDING CONCLUDED AT 10:11 AM.

LR O N

ATTEST: [|do hereby certify that | have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.

v DA e
IR K fglotne
SARA RICHARDSON
Court Recorder/Transcriber
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STEVEN B. WOLFSON CLERK OF THE COURT
Clark County District Attorney :
Nevada Bar #001565

H. LEON SIMON

Chief Deputy District Attorney

Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Ve CASENO: C-13-291159-1

FRANK HEARRING, aka, .
Frank Hearring, Jr. #1774466 DEPTNO: XX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO WITHDRAW PLEA

DATE OF HEARING: JANUARY 6, 2015
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Motion to Withdraw
Plea.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

"
1
1
1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 15, 2013, the State charged Frank Hearring (hereinafter “Defendant™) by way

of Information with the following: Count 1 — Murder With Use of a Deadly Weapon (Category
A Felony —NRS 200.010; 200.030; 193.165); Count 2 — Attempt Murder With Use of a Deadly
Weapon (Category B Felony — NRS 193.330; 200.010; 200.030); Count 3 — Discharging
Firearm At or Into Structure, Vehicle, Aircraft or Watercraft (Category B Felony — NRS
202.285) and Count 4 — Possession of Firearm by Ex-Felon (Category B Felony — NRS
202.360).

On October 'f, 2013, pursuant to negotiations, Defendant entered into a Guilty Plea
Agreement (“GPA”) with the State, wherein he agreed to plead guilty to one count of Murder
(Second Degree) With Use of a Deadly Weapon (Category A Felony — NRS 200.010; 200.030;
193.165). The same day, the court conducted a plea canvass on the record and thereafter
accepted Defendant’s plea. An Amended Information was filed in open court reflecting the
charge contained in the GPA.

On December 10, 2013, Defendant was present in court for sentencing, and was
sentenced to life imprisonment in the Nevada Department of Corrections with parole eligibility
after ten years, plus a consecutive sentence of a maximum of two hundred forty (240) months
and a minimum of ninety-six (96) months for the deadly weapon enhancement. Defendant
received two hundred ninety-three (293) days credit for time served. On December 30, 2013,
the court entered its Judgment of Conviction. !

On May 15, 2014, Defendant filed a Motion to Withdraw Counsel, seeking removal of
his court-appointed attorney, Carl Arnold, Esq. On June 12, 2014, the court granted the motion.
i

! Though the Nevada Supreme Court has held that a post-conviction petition for writ of habeas corpus is the exclusive
remedy to challenge a guilty plea after sentence has been imposed, it has also made clear that a district court should
construe a post-sentence motion to withdraw guilty plea which otherwise complies with NRS Chapter 34 (including the
one-year time limit after a judgment of conviction within which to file) as a post-conviction petition for writ of habeas
corpus. Harris v. State, 130 Nev. __, _ , 329 P.3d 619, 628-629 (2014). Thus, a post-conviction motion to withdraw
guilty plea filed within the one year time limit should be decided on the merits. As such, the State contends the instant
motion should be construed as a post-conviction petition for writ of habeas corpus, and be decided on the merits.
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On November 12, 2014, Defendant filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

. On December 10, 2014, Defendant filed the instant Motion to Withdraw Plea. The State

hereby opposes that motion as follows.

ARGUMENT

I DEFENDANT HAS NOT DEMONSTRATED ANY MANIFEST
INJUSTICE TO WARRANT WITHDRAWAL OF HIS GUILTY PLEA
NRS 176.165 states that a motion to withdraw a plea of guilty may be made only before
sentence is imposed, but: “[t]o correct manifest injustice, the court after sentence may set aside
the judgment of conviction and permit the defendant to withdraw his plea.” See NRS 176.165;
Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394 (1990). Three important factors in making
the determination of the presence of a “manifest injustice” are whether the defendant: 1) acted
voluntarily; 2) understood the nature of the charges against him; and 3) understood the
consequences of his plea. Wilson v. State, 99 Nev. 362, 373, 664 P.2d 328, 334 (1983). In the

instant matter, the record plainly indicates all three factors were present.

A, Defendant’s Counsel Did Not Coerce Defendant Into Entering the
Guilty Plea Agreement, Rather, Defendant’s Plea Was Freely and
Voluntarily Entered.

The law in Nevada clearly establishes that a plea of guilty is presumptively valid and
the burden is on a defendant to show that the plea was not voluntarily entered. Bryant v. State,
102 Nev. 268,272, 721 P.2d 364 (1986); Wingfield v. State, 91 Nev. 336, 337, 535 P.2d 1295,
1295 (1975). Patton v. Warden, 91 Nev. 1, 2, 530 P.2d 107, 107 (1975), suggests that the

presence and advice of counsel is a significant factor in determining the voluntariness of a plea
of guilty. Furthermore, the Nevada Supreme Court made clear in the case of Heffley v.
Warden, 89 Nev. 573, 575, 516 P.2d 1403, 1404 (1973), that the guidelines for voluntariness

3
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of guilty pleas “do not require the articulation of talismanic phrases. It is required only ‘that
the record affirmatively disclose that a defendant who pleaded guilty entered his plea
understandingly and voluntarily.”” Brady v. United States, 397 U.S, 742, 747-748, 90 S.Ct.
1463, 1470 (1970); United States v. Sherman, 474 F.2d 303 (9th Cir. 1973).

In determining whether a guilty plea is knowingly and voluntarily entered, the Court
will review the totality of the circumstances surrounding the defendant's plea. Bryant at 271.
The proper standard set forth in Bryant requires the Court to personally address a defendant at
the time he enters his plea in order to determine whether he understands the nature of the
charges to which he is pleading. Id. at 271. In Wilson v, State, 99 Nev. 362, 366, 664 P.2d
328, 330 (1983), the Nevada Supreme Court stated the following regarding the acceptance of

a guilty plea:

In Higby v. Sheriff, 86 Nev. 774, 476 P.2d 950 (1970), we
concluded that certain minimum requirements must be met when
a judge canvasses a defendant regarding the voluntariness of a
guilty plea. We held that the record must affirmatively show the
following: 1) the defendant knowingly waived his privilege
against self-incrimination, the right to trial by jury, and the right
to confront his accusers; 2) the plea was voluntary, was not
coerced, and was not the result of a promise of leniency; 3) the
defendant understood the consequences of his plea and the range
of punishment; and 4) the defendant understood the nature of the
charge, i.e., the elements of the crime,

Id. at 781, 476 P.2d at 963.
In State v. Freese, 116 Nev. 1097, 13 P.3d 442 (2000), the Nevada Supreme Court held

that a failure to conduct a ritualistic oral canvass does not mandate a finding of an invalid plea.

Instead, the Court found that a district court should not invalidate a plea as long as the totality
of the circumstances, as shown by the record, demonstrates that the plea was knowingly and
voluntarily made and that the defendant understood the nature of the offense and the
consequences of the plea. Id. at 448. As to Defendant’s claim that his attorney coerced him
into enter the Guilty Plea Agreement, it is counsel’s duty to recommend a plea negotiation the
attorney deems favorable to the defendant, but the ultimate responsibility to decide whether to

accept the negotiation is the defendant’s. Rhyne v. State, 118 Nev. 1, 38 P.3d 163 (2002).

4
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In the instant matter, Defendant entered a plea of guilty voluntarily in that he understood
the nature of the charges against him and the consequences of the plea. The written Guilty Plea
Agreement filed on October 7, 2013, and signed by Defendant, contained the following
language:

CONSEQUENCES OF THE PLEA

I understand that as a consequence of my plea of guilty
the Court must sentence me to imprisonment in the Nevada
State Prison for TEN (10) years to life OR the Definite term
of TEN (10) to TWENTY FIVE (25) years plus a
consecutive term of ONE (1) to TWENTY (20) years for
deadly weapon enhancement.

I have not been promised or guaranteed any particular
sentence by anyone. I know that my sentence is to be
determined by the Court within the limits of the prescribed
statute,

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original
charge(s) against me with my attorney and [ understand the
nature of the charges against me.

I understand that the State would have to prove each
element of the charge(s) against me at trial.

I have discussed with my attorney any possible
defenses, defense strategies and circumstances which might
be in my favor.

All of the foregoing elements, consequences, rights, and
waiver of rights have been thoroughly explained to me by
my attorney.

I believe that pleading guilty and accepting this plea
bargain is in my best interest, and that a trial would be
contrary to my best interest.

I am signing this agreement voluntarily, after
consultation with my attorney, and I am not acting under
duress or coercion or by virtue of any promises of
leniency, except for those set forth in this agreement.

5
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My attorney has answered all my questions regarding
this guilty plea agreement and its consequences to my
satisfaction and I am satisfied with the services provided by
my attorney.

Guilty Plea Agreement, 10/07/2013 (emphasis added). The GPA also included a “Waiver of
Rights” section explaining that by signing the agreement, Defendant forfeited the privilege
against self-incrimination, the right to a speedy and public trial, the right to confront, cross-
examine, or subpoena witnesses, the right to testify in his own defense, and the right to appeal.
Id. at 4. Finally, a copy of the Information detailing the elements of the charge of Murder
(Second Degree) With Use of a Deadly Weapon was attached to the GPA. See Id.

At the plea canvass, also conducted October 7, 2013, the court orally confirmed that Defendant
was entering the plea voluntarily, that he understood the charges against him, and that he
comprehended the consequences of the plea. The following exchange occurred between

Defendant and the court:

THE COURT: Before signing [the GPA], did you read the entire
document?

DEFENDANT: Yes, sir.
THE COURT: Did you understand everything in the document?
DEFENDANT: Yes, sir.

THE COURT: Was your attorney available to answer any questions
you may have had about anything in the document?

DEFENDANT: Yes, sir,

THE COURT: Do you have any questions for me about anything in the
document?

DEFENDANT: No, sir,

THE COURT: ...Are you entering this plea freely and voluntarily of
your own free will?

DEFENDANT: Yes, sir.

6
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THE COURT: Have you discussed with your attorney the elements of
the crimes that you have been charged with and what
the State must prove if you went to trial, and have you
and your attorney discussed any possible defenses that
you may have to the charges filed against you?

DEFENDANT: Yes, sir.

THE COURT: Do you understand that the range of potential
punishments in this case is as follows: It is either life
with the possibility of parole after 10 years or a definite
term of 10 years to 25 years plus a consecutive term of
1 to 20 years for the deadly weapon enhancement; do

(- T LY. T - V* T N R

10 you understand that?
11
DEFENDANT: Yes, sir.
12
13
14 THE COURT: Alright. By entering your plea of guilty, you’re giving
15 up certain valuable constitutional rights which I’m now
going to list for you. The right to a speedy public trial
16 before an impartial jury; the right to be confronted by
the witnesses against you; the right to compel witnesses
17 to testify on your behalf at trial; the right to testify in
18 your own defense or to refuse to testify at trial; and the
right to the assistance of an attorney at trial; do you
19 understand all the rights that I just listed for you?
20 DEFENDANT: Yes, sir.
21
22 Reporter’s Transcript 10/07/13, p. 3-5. The court went on to discuss each element of
23 || the crime with Defendant and found he was entering the plea freely and voluntarily, and that
74 | he understood the nature of the offense and the consequences of the plea. Id. Thus, it is clear
o5 | that Defendant was at least twice apprised of the nature of the charges against him and the
26 || consequences of his plea.
27 Morcover, Defendant’s assertion that the plea was not entered knowingly and
g || intelligently in that he was under the impression that proceeding to trial presented the risk of
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being sentenced to death is belied by the record. Pursuant to Nevada Supreme Court Rule 250,
where the State intends to seek the death penalty, it must file a notice in the district court
indicating such intent no later than 30 days after the filing of an information or indictment.
Nev. Sup. Ct. R. 250(4)(a). Here, the State filed an Information on July 15, 2013. Defendant’s
trial was set to begin the day his plea was entered on October 7, 2013. At no time during the
interim did the State file a notice of intent to seek the death penalty. As such, it is unlikely that
Defendant, represented by a seasoned defense attorney, held a genuine belief that a guilty plea
was necessary in order to avoid the death penalty. Further, even if Defendant’s belief was
genuine, the Nevada Supreme Court has found that a defendant’s fear of death does not
invalidate his guilty plea if he “voluntarily, knowingly, and understandingly consented to the
imposition of a prison sentence,” as Defendant did here. Conger v. Warden, 89 Nev. 263, 265,
510 P.25 1359, 1361 (1973) (citing North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160
(1970)).

Finally, Defendant’s bare allegation that he discovered after entering the guilty plea

that “the Grand Jury had insufficient evidence to substain [sic] a fixed determination of a guilt
penalty” does not amount to a “manifest injustice” sufficient to warrant withdrawal of his plea.
See Defendant’s Motion, p. 2. Defendant offers no specific facts or argument in support of the
contention that a jury would not have convicted him, and as such, the claim is purely
speculative.

Defendant understood the content of the Guilty Plea Agreement, the potential sentence,
and entered the plea knowingly and voluntarily. Indeed, because Defendant entered the plea

agreement pursuant to the advice of Counsel, under Jezierski, Defendant’s plea is

presumptively valid. Moreover, the record affirms that the ultimate decision to plead guilty
was indeed Defendant’s, pursuant to Rhyne. Thus, Defendant’s contention that his plea was
coerced by counsel or was otherwise involuntary is without merit. As such, Defendant’s plea

was valid and should not be disturbed on post-conviction review.
i
m
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B. Defendant Received Effective Assistance of Counsel.

Nevada has adopted the standard outlined in Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052 (1984), for determinations regarding the effectiveness of counsel. Under

Strickland, in order to assert a claim for ineffective assistance of counsel, the defendant must

prove that he was denied “reasonably effective assistance” of counsel by satisfying a two-
pronged test. Strickland 466 U.S. at 686-687, 104 S.Ct. at 2063-64; see State v. Love, 109
Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this test, the Defendant must show: first,
that his counsel’s representation fell below an objective standard of reasonableness, and
second, that but for counsel’s errors, there is a reasonable probability that the result of the
proceedings would have been different. See Strickland, 466 U.S. at 687-688 and 694, 104
S.Ct. at 2065 and 2068.

“Surmounting Strickland’s high bar is never an easy task.” Padilla v. Kentucky, 130

S.Ct. 1473, 1485 (2010). The question is whether an attorney’s representations amounted to
incompetence under prevailing professional norms, “not whether it deviated from best

practices or most common custom.” Harrington v. Richter, 131 S.Ct. 770, 778 (2011).

Furthermore, “[e]ffective counsel does not mean errorless counsel, but rather counsel whose
assistance is ‘[w]ithin the range of competence demanded of attorneys in criminal cases.””
Jackson v. Warden, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975) (quoting McMann v.
Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970)).

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 103 P.3d 35 (2004). The role of a court in

considering allegations of ineffective assistance of counsel is “not to pass upon the merits of
the action not taken but to determine whether, under the particular facts and circumstances of
the case, trial counsel failed to render reasonably effective assistance.” Donovan v. State, 94
Nev. 671, 675, 584 P.2d 708, 711 (1978) (citing Cooper v. Fitzharris, 551 F.2d 1162, 1166
(9th Cir. 1977)).

"
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Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome.” Id. Furthermore, claims asserted in a petition for post-conviction
relief must be supported with specific factual allegations, which if true, would entitle the
petitioner to relief, Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare”
and “naked” allegations are not sufficient, nor are those belied and repelled by the record. Id.

Here, Defendant’s only allegation in regard to counsel’s alleged ineffectiveness is that
counsel coerced Defendant into entering the Guilty Plea Agreement by failing to inform
Defendant that he was not death penalty-eligible. As previously discussed, it is counsel’s duty
to recommend a plea negotiation the attorney deems favorable to the defendant, but the
ultimate responsibility to decide whether to accept the negotiation is the defendant’s. Rhyne
v. State, 118 Nev. 1, 38 P.3d 163 (2002). Moreover, Defendant’s bare claim of ineffectiveness

is unsupported by specific factual allegations which would entitle him to relief. Finally,
Defendant has failed to establish prejudice, as he cannot show that had counsel’s alleged error
not occurred, he would have in fact proceeded to trial and ultimately received a lesser penalty
than that imposed pursuant to the Guilty Plea Agreement. As such, Defendant has failed to

satisfy the heavy burden he shouiders under Strickland, and has not established ineffectiveness

of counsel. Defendant’s guilty plea should therefore stand.
1
i
i
i
H
H
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CONCLUSION
Because Defendant entered the guilty plea voluntarily and knowingly in that he

understood the nature of the charges against him and the consequences of the plea, the State
respectfully requests that ﬂl{)’ts Court reject Defendant’s attempt to withdraw the plea.
DATED this _)™"day of December, 2014.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY %ﬁm %:‘191

H. LEON SIMON'
Chief Deputy District Attorney
Nevada Bar #000411

CERTIFICATE OF MAILING :
I hereby certify that service of the above and foregoing was made this @n&éay of

December, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING #1006445
ELY STATE PRISON
P.0. BOX 1989

ELY, NV, 89(%]
i
BY /w/]/' ﬁ/ﬁ

Sec tary for th DlStI‘lCt Attorney's Office

13F08177X/MF/mc/L4
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 DISTRICECOURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaimtiff] CASE NG C-13:291159-1

~Yge DEPTRG, XX
FRANK HEARRING, IR,

#1774466 APPLICATION AND
ORDER FOR TRANSCRIPTS

Defendant, .
O COURT RECORDER, DEPT. NO. XX, SARA RICHARDEON

Upon the application of the District Attorney's Office, by and through Deputy District
Attorney H. LEON SIMON, Appellate Diviston, attorney for Plaintiff in the above-entitled
matter, and good vause appearing therefur,

T 18 HERERY ORDERED that an eriginel and two {2) copies of Reporter's Transcript
of Proceedings on QCTOBER 7, 2013 (Plea), be prepared as soon as possible at State experise
in order for the State to adequately address the issues presented in defendant’s post-conviction

M, f’u ,
" <4 53

- . e 2]

Dated this ! _day of December, 2014, ;{* i

IIST _.i{é;%,;?}i}ﬁﬁﬁ;i

STEVEN B. WOLFSON
District Aﬁ:é@r:&@y

RY

Chief Deputy District Attorney
Nevada Rar #000411

JeCAY

WG IOR R REIFOH TR TRANE(UEAREING_ FRANK IR0 BOCX
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHELLE SUDANO
Deputy District Attorney
Nevada Bar #13260

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,
~VS-

FRANK HEARRING, aka,
Frank Hearring, Jr., #1774466

Defendant.

Electronically Filed
01/16/2015 10:03:32 AM

A

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-13-291159-1
DEPT NO: XX

ORDER DENYING DEFENDANT'S MOTION TO WITHDRAW PLEA

DATE OF HEARING: January 6, 2015
TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the

6th day of January, 2015, the Defendant not being present, incarcerated in the Nevada
Department of Corrections, the Plaintiff being represented by STEVEN B. WOLFSON,
District Attorney, through MICHELLE SUDANO, Deputy District Attorney, without

argument, based on the pleadings and good cause appearing therefor,

I
1
"
i
i

300

W:2013F\081\77\13F08177-ORDD-(HEARRING__FRANK)-001.DOCX




WO -1 N B W N e

NN NONN N e e e b et ped ek bed e

IT IS HEREBY ORDERED that the Defendant's Motion to Withdraw Plea, shall be,
and it is DENIED.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

MI LLE SUDANO

Depugr District Attorney
Nevada Bar #13260

CERTIFICATE OF SERVICE

I certify that on the j(p¥t-day of =i , 2014, I mailed a copy of the
foregoing Order to:

FRANK HEARRING, BAC #1006445
ELY STATE PRISON

P.O.BOX 1989
BY @@%\

ELY, NV 89301
Secretary for the District Attorney’s Office

13F08177X: ckb/L4

W:2013F\081\77\13F08177-ORDD-(HEARRING FRANK)-001.DOCX
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Petrhiortee. jn Aok '
- BN, Neunda 89301 bt

INTHE _ &8 JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
- COUNTY OF Claels

Teadk, Heneing )
Petitioner, ;
Vs, ; Case No.C-13~29(S9
Sinle. oF Nevada ; Dept. No. _ 25
W , ; Docket ____ _,
Respondent(s). i - EWHMMV Hﬂﬂ@_ﬁg@%

INSTRUCTIONS:
(1) This petition must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If bricfs
or argumenis are submitted, they shouid be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of morey and securities on deposit to your credit in any account in the
institution. ‘

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the department of corrections, name the warden or head of the institution,
If you are not in a specific institution of the department within its custody, name the director of the
department of corrections. .

(5) You must include all grounds or claims for relief which you may have regarding your

con\-lmcmmnce.
) %52-201159—1
MﬂR 3 u ZUE . Petitian for Wit of Habeas Corpus

T,

CLERK OF THE COURT /. m “l(mlml
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Failure 10 raise all grounds I this petition may preclude you from filing future petitions
challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief

from any conviction or sentence. Failure to allege specific facts rather than A_ust conclusions ma
cause your petition to be dismissed. If your petition contains a claim of ineffective assistance oty
counsel, that claim will operate to waive the attorney-client privilege for the proceeding in which
you claim your counsel was ineffective.

(7) If your petition challenges the validity of your conviction or sentence, the original and one
copy must be filed with the clerk of the district court for the county in which the conviction
occurred. Petitions raising any other claim must be filed with the clerk of the district court for the
county in which you are incarcerated. One copy must be mailed to the respondent, one copy to the
attorney general's office, and one copy to the district attorney of the county in which you were

convicted or to the original prosecutor if you are challenging your ori inal conviction or sentence.
Copies must conform 1n all particulars to the original submitted for fi ing.

PETITION
1. Name of institution and county in which you are resently imprisoned or where and who you
vine s{tr\e}gf‘somwvﬁ’rghs‘ae, Counry y
are presently restrained of your liberty: B»_Ié Resteaired by Renee Rrker , \wWagden

2. Name the location of court which entered the judgment of conviction under attack: Ww&.-
E161th Judicial Disteic GouT ot (laek. Countlyf , Nevada
5. Date of judgment of conviction: bee_fmbe& 10,3013
4. Case number: C - 13-291159-1 .
5. (a) Length of sentence: ZD itleﬁﬂ-ﬁ P Life WI‘.’C{V with 8+ Do t{eﬂis_

(b) If sentence is death, state any date upon which execution is scheduled:

6. Are you presently serving a sentence for a conviction other than the conviction under attack in

this motion:

Yes No \/ If“Yes™, list crime, case number and sentence being served at this time; ____

7. Nature of offense involved in conviction being challenged: MLM%@_

whth the Use oF A Deadly Weapon (catnaoey A Hlowny)

2
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8. What was your plea? (Check one)
{a) Not guilty |
(b) Guilty _ \/"_
(c) Nolocontendere
9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea

to another count of an indictment or information, or if a guilty plea was negotiated, give dctails:‘ﬂg_
) ( A (UNFNowiNohy s [Ininkfelligend) e A8 well AS INVBfin~
tegely Exffeced Due 1o pefense Ateness TiEHect; fonpss of Hpaey,

10. If you were found guilty after a plea of not guilty, was the finding made by: (check one)

(a) J'uly .

(b) Judge withouta jury
11. Did you testify at trial? Yes____ No
12. Did you appeal from the judgment of conviction?

Yes __ No l
13. If you did appeal, answer the following:

(a) Name of court:

{(b) Case number or citation:

(c) Result:

(d) Date of appeal:

(Attach copy of order or decision, if available).

14.) If you did not appeal, explain briefly why you did not: (7}13— Keason3 s basuse

Zm@wﬁm‘o A Plen %eewav‘f' with the Sinfes /42%24@9' bt/ the
Cae&?/ur\) o WCUMWFEWL#ML Chundel .

15. Other than a direct appeal from the Jjudgment of conviction and sentence, have you previcusly

filed any petitions, applications or motions with respect to this judgment in any court, state or

federal? Yes +/ No
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16. If your answer to No 15 was “Yes", give the following information:

(a) (1) Name of court: | IGHT Jaddicyal Diste

{2) Nature of proceedings:

(3) Grounds raised : MJ)LI@M 7‘5 Mﬂt{m étlf H‘V ?/ER W/)IC/’)
(A8 dened by T2ia] Couel ¢ é’upm@uﬁ BFiemed the

il Couets Deasmw o @Va ool Swpgome cnet Mfizssd deersm

(4) Did you receive an evidentiary hearing on your petition, application or motion?

Yes No vV
(5) Result:
(6) Date of result:

(7) If known, citations of any written opinion or date of orders entered pursugnt to each

result:

(b) As to any second petition, application or motion, give the same information:

(1) Name of Court: Nt/ A

(2) Nature of proceeding: AL / a

(3) Grounds raised: ﬂ/ / £

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes_ _No__

(5) Result: N/ lai

(6) Date of result: '\/ / A

(7} If known, citations or any written opinion or date of orders entered pursuant to each
result: M / &

(c) As toany third or subsequent additional application or motions, give the same

information as above, list them on a separate sheet and attach.
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion?
(1) First petition, application or motion?
Yes i No

Citation or date of decision:

{2) Second petition, application or motion?

Yes No

—

Citation or date of decision:

(e) If you did not appeal from the adverse action on any petition, application or motion,
explain briefly why you did not. (You may relate specific facts in response to this question. Your
response may be included on paper which is 8 ¥ x 1 inches attached to the petition. Your response

may not exceed five handwritten or typewritten pages in length).

17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion or application or any other post-conviction

proceeding? If so, identify: .

(a) Which of the grounds is the samc:c;mEFFec_:hV&;_‘ _ _A'QSIS-LGN’C?—' CJF
Counlse] Toe Coersion oF A Guilty Plen Ageeernent)
(b) The proceedings in which these grounds were raised: %l\/ A /nﬂ'h&l\) "J'O
withcier/ Guilty Ples Raretrnont

(¢c) Briefly explain why you are again raising these grounds. (You must relate specific facts

in response to this question. Your response may be included on paper which is 8 ¥ x 11 inches

attached to the petition. Your response may not exceed five handwritten or typewritten pages in

length). ____

Recause Jhe. A@ol%‘w&u oF %Plen Roreement cyns Coeesed
by Defesse. Mheney when T cumbtec] 5,90 49 Jvey Teinl.,

5
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18. If any of the grounds listed in Nos. 23(a), (b), (c), and (d), or listred on any additional pages
you have attached, were not previously presented in any other cour, state or federal, list briefly what
grounds were not so presented, and give your reasens for not presenting them. (You must relate
specific facts in response to this question. Your response may be included on paper which is 8 ¥ x
I'l inches attached to the petition. Your response may not exceed five handwritten or typewritten
pages in length). A[/ A

NP

19. Are you filing this petition more than one (1) year following the filing of the judgment of

conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay.
(You must relate specific facts in response to this question. Your response may be included on

paper which is 8 2 x 11 inches attached to the petition. Your response may not exceed five

handwritten or typewritten pages in length). ‘P)EHSO'\B ‘):aﬁ AN (/ ddHUS ﬂ‘H‘el& ‘H?Q,
Qe yene- dead live. wns hecause. 4 Motion 4o Withdeaw Guilty Plea
/as Filed.

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the

Jjudgment under attack?
Yes No \/

If “Yes"”, state what court and the case number:

21. Give the name of each attorney who represented you in the proceeding resulting in your

conviction and on direct appeal: Jbeﬁhlﬁe. Mﬂeﬂ(eb/c Chel /?fl\fd/d

22. Do you have any future sentences to serve after you complete the sentence imposed by the

Jjudgment under attack?

Yes No If *Yes", specify where and when it is to be served, if you know:
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23.  (b) SUPPORTING FACTS (Tell your story briefly without citing cases or law): “1‘he,

Defertse. %ﬁxfeu Mwselq leﬂd ?>e+rhwe«,~b believe fe. Lns
i Rt <o
U&w siﬁdldwﬁf Qeejswq%e Poniatty 1l ¥toe
?f‘ho-sfeﬁs Plea l\feqoh whoquM CANSING Petitionkee b
\wte [\g&@ WwWhs
inflp Aeerstiniy fr lesset chaege Feom ?‘Graleq Pee. Mwa-
dea-b W deavee Muede beopse oF teial Gunsel s
Coersion ad this decephon)foreed | Peh‘ho.\fez,%o Plead Guity
1o Aoid He Death Penntty whishh he confiend Yhatdue <o
Yenl Counsels Redemanice. oF Niskepresentohon, he. wiald e
Rreleeeed So 9011l |NSead OF Pen bnmmmuo,
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23, (5) GROUND TWO Peﬁ?‘?onfez,}//eqes that TRaL Counce! Fo)led
2 let) Tree e ; L, esSes Avel T

enldentt T viestigation oF Hhe Yacts and Cilcum shmies o the
Case. Loloeisy TnkRtect e ess fss/shnee. oF Quorsel i o Gtimed,
23.  (b) SUPPORTING FACTS (Tell your story briefly without citing cases or Iaw):h
Couet Appoitied Deosse Mnentey : Carl Aennted Yo Rerseesendt
Detrhinee.: Yeant Henting i i Hutcke Case nithe Fest Depgee.
thichonreied Abé’l\/ﬁﬁbl of Death, Teinl Councsel 3locl 0 [
eelytl’:f/?zweq) witwesées Hhat Pelitioler. Tresenad 4o hrm by

W o N on (oder., cmle;a
se Tude 4 ineeien Prienhinl itvesses That
cau/i’&ngm/zc! hivn 3w the. ceime rontsttuted bacl Rehm-
oF s ReaSon; al foeney N Vidlpdion oF dhe (2D

et el Y28 A rientlmentt %,’4/7/' EffectiVeness fasistance.
o Quuwsel pivel Puce Reacess Pjahts 4o (e {libecty
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23, (¢) GROUND THREE: Bﬁﬁw\féﬁ#//eeea that-the 1ol unze
M@MMMM/?& Fu/ed o

mﬁwﬁa«/ h\f Via/ﬂﬁoﬂ thch éﬁ‘ﬁmdmﬁl’ o E}Eafne/’ Sef.
23. (c) SUPPORTING FACTS (Tell your story briefly without citing cases or law): m
PetrhoNer plleqes Hhet Teial Qunse] Hiled 48 yse the La O ce’s
“Plvinte “Tresds: %‘oﬁ o peehem Tavestwasive dlefros Such A3
Locate J71en] £ bl of %%afez who would have macke.
Stateretts o ettt Petifinere’s 4libi o the cefme, oF
wldee e [/se oA deatlly Weapm/ Anc b
Yoo coiy Suoh Cevmpnl Activiy. This ??)//uma oF the lse
o Beivate L Lirestisator. thut-TRil Quusel s choiens
Jo.d, denried Redrtiontel 4 ConBtrfvetanml ’B,’q/n’- b atare
C@/nb?ﬁdceednﬁj which Lead b Petityinee’s” Ploa Meaotikdon
hecause of TiEHchre fasistmee. fem CounSe/ )5/ 1o ahon
oE s (P AenBlnovt~ly Elfectiveness of Cumse/ Cltjvg A

Seewns reimmid FHesceetn Wy «
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2 D ROUND FOUR: Rebhonee plloses al Countse!
1 apeelu‘.IRF/a@[zem States Averey Fey Witness,

23, (d) SUPPORTING FACTS (Tell your story briefly without citing cases or Iaw)m

Telrhone coftedd thet Tpial Cougael Falled %Wmnw.m
Yhe Sietes Mo oS Ve &S Tondt

oF%ef:FJves‘d ch Bestlees camwmx de&elmzi

et uing o’F?eh%oJe(c il Yo Black, males \«lhldw A

?ic:\ufe,yx_lm EXpose iy Size. Much ’gg@gﬁlﬁj@ :E‘C&@Em/
K, SPopel. Inflervie ) inl

el A be‘kh’/& View HFMSHES WrNéss c\emearJotE’_ l;wl-tﬂal..

Lﬂﬂlﬁr@l%o'@@S (o@—Me&neﬁ' Cal\fSH'u"laO E[gbt
Eective Assistaoe_gF Counsel ouageetod welee He. Shak.
il Feclepal Conalikabion, “
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23, (d) SUPPORTING FACTS (Tell your story briefly without citing cases or !aw)\n:&

w0l Meot,
' o' unRelo (M#I‘ner«"- SP}M Fienicea, ,child hood
enl; Rebitioner X Supetan sk S AS well A3 EMD‘O\RLSO
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WHEREFORE, ‘Pﬂ\l??fo"\fel@ . prays that the court grant Mk H&Oﬁﬂh\fq

relief 1o which he may be entitled in this proceeding

EXECUTED at_Ely State [ersont, B0 &uﬁfﬁﬁ
onthe 4 dayof Mareln ,20i5.
/ L Y.

ature of Petifioner

YERIFICATION

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is

the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

fo

ture of Petltloﬁer

&Qm,@f@ thnih

belief, and to those matters, he believes them to be true.

Atttomey for Petitioner

2o ~.~Se A
yn[ A/}fc

IJ'
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CERTIFICATE OF SERVICE

WQ\’\\( J\/\QQTV\(\O\ + hereby certify pursvant to
FRCP 5(b) that on this @4 day of March , 2015, 1 4id serve a

true and correct copy of the foregoing, P-g‘l"' ‘hah) 'Eﬂ Wﬂ+ a‘F //Hl)ﬁé—s &@JS
(Post-Conliched) Relief ,

by giving it to a prison guard at Fly State Prisen to deposit in the U.S. Mail,

sealed in an envelope, postage pre-paid, addressed to the following:

Stever, B. Wotkan/ Otce of the Mbewey Govesal
X0 Lewie Menue _ 3R Eiar [00.N. Caesond Sheeel
[As Veans NV, §9ISS CaesoN Ciy NY §9701-47/(7

Slgned '
LN

Fr.qﬂ\c_—H@\rrwﬁ{*’{ 00l s
Ely State Prison

P.O. Box 1989
Ely, Nevada 89301

I,
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding ')EZ a4

(Mebon) Fictiton Joe. Weet-oF Hakeos (ogpus (Rust-Cotichon) Rele

(Title of Document)

filed in District Court Case No. (= [3-29/159-/

E/ Does not contain the social security number of any person.
-OR-
0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-OR-

B. For the administration of a public program or
for an application for a federal or state grant.

DL N U5 24)5

(Signatur{:) | — (Date)

IS.
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+l/\ CLERK OF THE COURT
wNTHE 3 JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF _(ilar K

case No.S - 12-291(59-

' Wy 3
3 .
Petitioner, } Dept. No. fQO
}
vs. 3 Docket No.
H
\Sﬁboﬁ&gyﬁg{g, } 6-16-15
’ 8:30am

Respondent.

REQUEST FOR RECORDS/COURT CASE DOCUMENTS
COMES NOW, Petitioner, Fﬁﬂdﬁ\@ ‘r\mv' (8 \@ , pro per, and

respectfully moves this Honorable Court for an Order granting Petitioner a copy of any and all Court

records, including but not limited to, Pre-Trial Motions and Transcripts of any Hé‘é‘r‘in"“gf"éﬁ‘”sa“ﬁé’,‘ Pre-Trial
Writs of Habeas Corpus and Transcripts of any Hearings on same, any Evidentiary Hearings and
Transcripts of same, Trial Transcripts, any Post-Trial Peitions or Motions, and any and all Habeas Corpus
or other Post-Conviction Petitions anq Transcripts of same,

POINTS AND AUTHORITIES .

In Griffin v. Hilinois, 351 U.S. 12, 76 :S, Ct. 585, 100 L.Ed. 891, the United States Supreme Court
held that it violates the due process and equal protection clauses of the Fourteenth Amendment when a state
denies an indigent defendant the transcripts necessary for his appeal. The Court held: '

“There can be no equal justice where the kind of a trial a man gets depends upon the
amount of money he has. Destitute defendants must be afforded as adequate appellate review as
defendants who have money enough to buy transcripts. * * * Plainly the ability to pay costs in
advance bears no rational relationship to the defendant’s guilt or innocence and could not be used
as an excuse to deprive a defendant of a fair trial.”

This Griffin principle has been applied in other U.S. Supreme cases as well. See Burns

v. Ohio, 360 U.S. 252, 79 :S. Ct. 1164, 3 LEd. 1209(Applicable to state collateral proceedings),

Also, Smith v. Bennett, 365 U.S. 708, 81 :S. Ct. 895, 6 L.Ed. 39(No requirement of paying

CLERK OF THE COURT
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statutory filing fees). The Nevada Supreme Court has also adopted the Griffin principle to
Nevada. See State v. Eighth Judicial District Court, 396 P. 2d 680.

CONCLUSION
Based upon the above stated points and authorities and arguments, Petitioner respectfully requests

this Court to Grant this Request,
DATED this_\ {_ day of MQQ& 2045,
mnted,
etmoner
CERTIFICATE OF SERVICE

I hereby cerufy pursuant to NRCP. 5(b) that I am the Petitioner in the foregoing Notice of
Mouon and Request For Reoo:ds/Court Case Documents on thxs l % day of MQ\A

—_—

2095,Ididserveatrueandopnectmpyoftheabovemenuoneddocumem,by iving”it to a prison

official at the Ely State Prison to deposit in the U.S. Mail, sealed in an envelope, postage pre-paid, and

addressed as follows:

Larl A\r t\o((.(

las e_c'm;rf [0

paTED s | % aayet_ MAQ ,2015. " _

Petitioner
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AFFIRMATION PURSUANT TO NRS 239B.030

L _Frad - Hoaw s ,NDOC# _{ OOl U
CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED Np¥icd, by Reqgueg o

Lecord ;chur# (45 DIcm erf

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
patEDTHIS |9  pavor Mau ,20 (5 .

</
SIGNATmCz%:’Q)(YL —

INMATE PRINTED NAME: 774/ ¥ _ Hé@ﬁ’/ “f?
INMATENDOC # _/ {0l {44

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989
ELY,NV 89301
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CLERK OF THE COURT

DA
PP

RECEIVED
%5 MAY 25 2015

————

X

IN THE &’H’L JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF Clary

‘ y CaseNo{~ 13-2G1159~ |
Dept. No._ - O

Petitioner,

Docket No.

D A e

'éirk{pzjo{* Nokda.

Respondént. »

NOTICE OF MOTION

TO: THE STATE OF NEVADA, Respondent—>12v/gA By, 1101€€67)
County District Attomey, and ( Qk‘l és(‘ﬂgkd

Claci ,
v 19  aayor

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that on the
8:30am

June-

parties may be heard, the undersigned will bring on for hearing the attached REQUEST FOR

RECORDS/COURT CASE DOCUMENTS, before the above-entitled Court, at the

,20 Jj at the hour of 3766-O’clock A M., or as soon thereafter as the

Clarle C)OOF\—H! , Courthouse, in __ LGS U}as ' , Nevada, in
.g_ Department No. 2’_)0 , thereof.
3 ,
Y
= DATED this | day of May ,20 15,
S -
% Respectfully m;lm
O ] . “
(@] Petitioner
s o Prison -
§ - P.O. Box 1989
O =< m Ely, Nevada 89301-1989
mo O
§ 5
S m
§ 25
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DISTRICT COURT
IS KAY 29 P2
CLARK COUNTY, NEVADA
FRANK HEARING, ) Gosim gzinn
Petitioner, CLERGF THE €D
Case No: C-13-291159-1
vs. > Dept No: XX

STATE OF NEVADA, Co

Respondent, o Co ORDER FOR PETITION FOl

WRIT OF HABEAS CORPUS

Petitioner filed a petition for writ of habeachorpus (Post-Conviction Relief} on
May 22, 2015. The Court has reviewed the petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT 1S HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

i ‘
Calendar on the Z/ day of ‘4‘-"01 JD .}_ ,201 _S~, at the hour of
d .
2. %) o'clock for further proceedings.

ITISSOORDEREDTHISZ( day of %&m ) , 2015.

C-13-291158-1
OPWH
Order for Patitien for Writ of Habeas Corpr

.

District Cour/Jydge /M'T

i 34
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STEVEN B. WOLFSON CLERK OF THE COURT
Clark County District Attorney

Nevada Bar #001565

STEVEN OWENS

Chief Deputy District Attorney

Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA |

THE STATE OF NEVADA,

Plaintiff,

~Vs- CASENO: (C-13-291159-1

FRANK HEARRING, aka, .
Frank Hearring, Jr. #1774466 DEPTNO: XX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S POST-CONVICTION PETITION
FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: AUGUST 4, 2015
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Post-Conviction
Petition for Writ of Habeas Corpus.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
H
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 15, 2013, the State charged Frank Hearring (hereinafter “Defendant™) by way

of Information with the following: Count 1 — Murder With Use of a Deadly Weapon; Count 2
— Attempt Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At or Into
Structure, Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-Felon.

On October 7, 2013, pursuant to negotiations, Defendant entered into a Guilty Plea
Agreement (hereinafter “GPA”) with the State, wherein he agreed to plead guilty to one count
of Murder (Second Degree) With Use of a Deadly Weapon. The same day, the court conducted
a plea canvass on the record and thereafter accepted Defendant’s plea. An Amended
Information was filed in open court reflecting the charge contained in the GPA.

On December 10, 2013, Defendant was present in court for sentencing, and was
sentenced to life imprisonment in the Nevada Department of Corrections with parole eligibility
after ten years, plus a consecutive sentence of a maximum of 240 months and a minimum of
96 months for the deadly weapon enhancement. Defendant received 293 days credit for time
served. On December 30, 2013, the court entered its Judgment of Conviction. Defendant did
not file a direct appeal.

On May 15, 2014, Defendant filed a Motion to Withdraw Counsel, seeking removal of
his' court-appointed attorney, Carl Arnold, Esq. On June 12, 2014, the court granted the
motion.

On November 12, 2014, Defendant filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Defendant filed a Motion to Withdraw Plea. On December 22,
2014, the State filed an Opposition. On January 6, 2015, the district court denied Defendant’s

Motion, finding that Defendant’s claims of involuntariness were belied by the record and his

2
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claims of ineffectiveness were without merit. The district court filed its Order on January 16,
2015.

On March 30, 2015, Defendant filed the instant post-conviction Petition for Writ of
Habeas Corpus. The State responds as follows and requests that Defendant’s Petition be
denied.

ARGUMENT

In his Petition, Defendant raises a variety of ineffective assistance of counsel claims.
However, Defendant’s Petition is untimely, and he fails to demonstrate good cause and
prejudice to overcome this procedural bar.

L DEFENDANT’S PETITION IS UNTIMELY

Defendant’s Petition was not filed within one year after the filing of the Judgment of
Conviction, thus, his Petition is time-barred. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that

challenges the va%idity of a judgment or sentence must be filed

within 1 year of the entry of the judgment of conviction or, if an

gppeal has been taken from the judgment, within 1 year after the
upreme Court issues its remittitur. For the tpm]';])oses of this

subsection, good cause for delay exists if the petitioner

demonstrates to the satisfaction of the court:

Ea% That the delay is not the fault of the petitioner; and

b) That dismissal of the petition as untimely will unduly prejudice

the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the
language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from

the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS
34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),
the Nevada Supreme Court rejected a habeas petition that was filed two days late despite

evidence presented by the defendant that he purchased postage through the prison and mailed

the Notice within the one-year time limit.

3
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Here, Defendant’s Judgment of Conviction was filed on December 30, 2013, and
Defendant did not file a direct appeal. Therefore, Defendant haﬁ_i until December 30, 2014, to
file a timely Petition. However, Defendant’s instant Petition was not filed until March 30,
2015, several months after the one-year time frame expired. Thus, since Defendant’s Petition
is untimely, this Court must dismiss the Petition as time-barred under NRS 34.726.

II. DEFENDANT FAILS TO DEMONSTRATE GOOD CAUSE AND
PREJUDICE TO OVERCOME THE PROCEDURAL BAR

Defendant attempts to allege good cause by stating that his “reasons for any delays after
the one year deadline was because a Motion to Withdraw Guilty Plea was filed.” Pet. 6.

To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate the
following: (1) “[t]hat the delay is not the fault of the petitioner” and (2) that the petitioner will
be “unduly prejudice[d]” if the petition is dismissed as untimely. Under the first requirement,
“a petitioner must show that an impediment external to the defense prevented him or her from
complying with the state procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71
P3d 503, 506 (2003) (citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537
(2001); Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director,
Dep't Prisons, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989). “An impediment external to the

defense may be demonstrated by a showing ‘that the factual or legal basis for a claim was not
reasonably available to counsel, or that some interference by officials, made compliance
impracticable.”” Id. (quoting Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639 (1986)
(citations and quotations omitted)). Clearly, any delay in filing of the petition must not be the
fault of the petitioner. NRS 34.726(1)(a). Once a petitioner has established cause, he must
show actual prejudice resulting from the errors of which he complains, i.e., “a petitioner must
show that errors in the proceedings underlying the judgment worked to the petitioner’s actual
and substantial disadvantage.” State v. Huebler, 128 Nev.  , ,275P.3d 91, 94-95 (2012)
(citing Hogan v. Warden, 109 Nev. 952, 95960, 860 P.2d 710, 716 (1993)).

Defendant fails to demonstrate good cause to overcome the procedural bar. Simply

because he was waiting for his pending Motion to Withdraw Guilty Plea is not an impediment

4
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external to the defense that prevented him from complying with the one-year time bar. In fact,
he raised some similar issues in his Motion, so he was clearly aware of these issues and could
have raised them in a timely Petition. Hathaway, 119 Nev. at 252, 71 P.3d at 506. Moreover,
Defendant fails to even allege actual prejudice. Instead, Defendant raises a variety of claims,
generally arguing that his counsel was ineffective for not interviewing witnesses, presenting
mitigating evidence, and filing motions. However, these claims are simply bare allegations,
as Defendant fails to explain what relevant information would have been obtained and how it
would have caused him to plead not guilty and pursue a trial. Molina v. State, 120 Nev. 185,
192, 87 P.3d 533, 538 (2004)., Further, Defendant re-alleges claims from his Motion to
Withdraw Guilty Plea, which this court already denied as without merit. Thus, Defendant fails

to show that he would suffer any actual prejudice as a result of denying his procedurally barred
Petition. Accordingly, Defendant fails to demonstrate good cause and prejudice to overcome
thc'procedural bar.
III. DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING
Defendant also requests an evidentiary hearing. A defendant is entitled to an
evidentiary hearing only if his petition is supported by specific factual allegations, which, if
true, would entitle her to relief. Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 605

(1994). “The judge or justice, upon review of the return, answer and all supporting documents
which are filed, shall determine whether an evidentiary hearing is required.” NRS 34.770(1).
Further, “[i]f the judge or justice determines that the petitioner is not entitled to relief and an
evidentiary hearing is not required, the judge or justice shall dismiss the petition without a
hearing.” NRS 34.770(2).

| Here, as demonstrated above, Defendant’s Petition is procedurally barred, thus he fails

to present specific factual allegations that would entitle him to relief. Marshall, 110 Nev. at

1331, 885 P.2d at 605. As such, all facts necessary to rule on Defendant’s Petition are set forth
in the record and in the State’s responses, thus there is no need to expand the record by holding
an evidentiary hearing. Therefore, Defendant’s request for an evidentiary hearing should be

denied.

5
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CONCLUSION
Based on the foregoing, the State respectfully requests that Defendant’s Petition be

denied.

DATED this f‘glg“[/ day of July, 2015.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY =7 _— Eoll prstiy
STEYEN OWENS
Chief D%puty District Attorney
Nevada Bar #004352

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this % Z_g‘}ffay of

July, 2015, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING #1006445
ELY STATE PRISON

P.O. BOX 1989

ELY, NV 89301

Se'cretary for the-Pistrict Attorney’s Office

13F08177X/BS/me/L4
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STEVEN B. WOLFSON

Clark County District Attorney CLERKOF THE COURT
Nevada Bar #001565

STEVEN S. OWENS

Chief Deputy District Attomey

Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

-vs- CASE NO: C-13-291159-1
FRANK HEARRING, aka, DEPT NO: XX
Frank Hearring, Jr. #1774466

Defendant.
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: AUGUST 4, 2015
TIME OF HEARING: 8:30 AM

THIS CAUSE having come on for hearing before the Honorable ERIC JOHNSON,
District Judge, on the 4% day of August, 2015, the Petitioner not being present, PROCEEDING
IN FORMA PAUPERIS, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through STEVEN S. OWENS, Chief Deputy District
Attorney, and the Court having considered the matter, including briefs, transcripts, arguments
of ‘counsel, and documents on file herein, now therefore, the Court makes the following
findings of fact and conclusions of law:

i
H
H
H
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FINDINGS OF FACT, CONCLUSIONS OF LAW

On July 15, 2013, the State charged Frank Hearring (“Hearring™) by way of Information
with the following: Count 1 — Murder With Use of a Deadly Weapon; Count 2 ~ Attempt
Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At or Into Structure,
Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-Felon.

On October 7, 2013, pursuant to negotiations, Hearring entered into a Guilty Plea
Agreement (“GPA”) with the State, wherein, he agreed to plead guilty to one count of Murder
(Second Degree) With Use of a Deadly Weapon. The same day, the court conducted a plea
canvass on the record and thereafter accepted Hearring’s plea. An Amended Information was
filed in open court reflecting the charge contained in the GPA.

On December 10, 2013, Hearring was sentenced to life imprisonment in the Nevada
Department of Corrections with parole eligibility after ten years, plus a consecutive sentence
of a maximum of 240 months and a minimum of 96 months for the deadly weapon
enhancement. Hearring received 293 days credit for time served. Judgment of Conviction
was filed on December 30, 2013.Hearring did not file a direct appeal.

On May 15, 2014, Hearring filed a Motion to Withdraw Counsel. On June 12, 2014,
the Motion was granted.

On November 12, 2014, Hearring filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the Motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Hearring filed a Motion to Withdraw Plea. On December 22,
2014, the State filed an Opposition. On January 6, 2015, the district court denied Hearring’s
Motion. The district court filed its Order on January 16, 2015.

On March 30, 2015, Hearring filed a Pro Per post-conviction Petition for Writ of
Habeas Corpus. On July 31, 2015, the State filed its Response. A hearing was held on August
4,2015.

1

WR2013F08 NTTA3F08177-FCL-(HEARRING _ FRANK)-001.DOCX

335




W 6o =3 O B W D e

[\ T 5 TR N T ¥ TR S T N TR N N N S S T S T T e T o T e T e e O
00 ~X O W W N = O YO 00~ N U R W N = O

This Court finds that Hearring’s Petition for Writ of Habeas Corpus is time barred with
no good cause shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry of the judgment of conviction or, if an
gppeal has been taken from the judgment, within 1 year after the
upreme Court issues its remittitur. For the tp\.lfhpose:s of this

subsection, good cause for delay exists i e petitioner
demonstrates to the satisfaction of the court:

a)  That the delay is not the fault of the petitioner; and

b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning. Pelleprini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per

the language of the statute, the one-year time bar-prescribed by NRS 34.726 begins to run from
the date the Judgment of Conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087,967 P.2d 1132, 1133-34 (1998). The one-year time
limit for preparing petitions for post-conviction relief under NRS 34.726 is strictly applied. In
Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002), the Nevada Supreme Court

rejected a habeas petition that was filed two days late despite evidence presented by the
defendant that he purchased postage through the prison and mailed the Notice within the one-
year time limit.

Hearring’s J ﬁdgment of Conviction was filed on December 30, 2013, and he did not
file a direct appeal. Therefore, Hearring had until December 30, 2014, to file a timely Petition.
Hearring did not file his Petition until March 30, 2015. This Court finds this is over one year
after the date of the Judgement of Conviction and in excess of the one-year time frame.

This Court finds Hearring has not shown good cause to excuse the untimely filing.
Hearring alleges good cause by stating that his “reasons for any delays after one year deadline
was because a Motion to Withdraw Guilty Plea was filed”. To show good cause for delay
under NRS 34.726(1), a petitiongr must demonstrate the following: (1) “[t]hat the delay is not
the fault of the petitioner” and (2) that the petitioner will be “unduly prejudice[d]” if the

petition is dismissed as untimely. Under the first requirement, “a petitioner must show that an
3
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impediment external to the defense prevented him or her from complying with the state
procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003)
(citing Pellegrini, 117 Nev. at 886-87, 34 P.3d at 537; Lozada v. State, 110 Nev. 349, 353, 871

P.2d 944, 946 (1994); Passanisi v. Director, Dep't Prisons, 105 Nev. 63, 66, 769 P.2d 72, 74
(1989). “An impediment external to the defense may be demonstrated by a showing ‘that the
factual or legal basis for a claim was not reasonably available to counsel, or that some
interference by officials, made compliance impracticable.”” Id. (quoting Murray v. Carrier,
477 U.S. 478, 488, 106 S.Ct. 2639 (1986) (citations and quotations omitted)). Clearly, any
delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). Once

a petitioner has established cause, he must show actual prejudice resulting from the errors of
which he complains, i.e., “a petitioner must show that errors in the proceedings underlying the
judgment worked to the petitioner’s actual and substantial disadvantage.” State v. Huebler

128 Nev. Adv. Rep. 19, | 275 P.3d 91, 94-95 (2012) (citing Hogan v. Warden, 109 Nev.
952, 959-60, 860 P.2d 710, 716 (1993)).

This Court finds that simply waiting for a pending Motion to Withdraw a Guilty Plea
is not an impediment external to the defense that prevented Hearring from complying with the
one-year time bar. Additionally, Hearring raised some similar issues in his Motion, so he was
clearly aware of these issue and could have raised them in a timely Petition. Hathaway, 119
Nev, at 252, 71 P.3d at 506. Additionally, this Court finds that Hearring has failed to even
allege actual prejudice. Hearring raises a variety of claims, generally arguing that his counsel
was ineffective for not interviewing witnesses, presenting mitigating evidence, and filings.
However, this Court finds these claims to be simply bare allegations as Hearring fails to
explain what relevant information would have been obtained and how it would have caused

him to plead not guilty and pursue a trial. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533,

538 (2004). Additionally, Hearring re-alleges claims from his Motion to Withdraw Guilty
Plea, which this Court has already denied without merit. Thus, this Court finds that Hearring

has failed to show that he would suffer any actual prejudice as a result of the denial of his
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Petition. Accordingly, this Court finds Hearring failed to demonstrate good cause and
prejudice to overcome the procedural bar.

Additionally, this Court finds that Hearring is not entitled to an evidentiary hearing.
A defendant is entitled to an evidentiary hearing only if his petition is supported by specific
factual allegations, which, if true, would entitle her to relief. Marshall v. State, 110 Nev. 1328,

1331, 885 P.2d 603, 605 (1994). “The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine whether an evidentiary hearing is
required.” NRS 34.770(1). Further, “[i]f the judge or justice determines that the petitioner is
not entitled to relief and an evidentiary hearing is not required, the judge or justice shall dismiss
the petition without a hearing.” NRS 34.770(2). Since Hearring’s Petition is procedurally
time-barred and he has failed to demonstrate good cause or prejudice to overcome the time-
bar, this Court finds that it is unnecessary to expand the record, thus, Hearring’s request for an

evidentiary hearing is denied.

ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief
shall be, and it is, hereby denied. _
MG/

DATED this /() _day of Adsust, 2015.

ERIC JOHN ;./.

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
BY Foll ou-t/
STE NS

Chief Deputy District Attorney
Nevada Bar #004352

i
/"
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CERTIFICATE QF SERVICE
I certify that on the QL[ “Wﬁay of August, 2015, I mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

FRANK HEARRING #1006445
ELY STATE PRISON
P.O. Box 1989

M. CRAWF

Se.cretary for the District Attorney’s Office

13F08177X/ED/mc/L4
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Electronically Filed
09/21/2015 11:17.18 AM

NEO % » W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
FRANK HEARRING, JR.,
Case No: C-13-291159-1
Petitioner,
Dept No: XX
vs.
THE STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF
Respondent, FACT, CONCLUSIONS OF LAW AND
ORDER

PLEASE TAKE NOTICE that on September 14, 2015, the court entered a decision or order in this
matter, a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on September 21, 2015.

STEVEN D. GRIERSON, CLERK OF THE COURT

Barbara J. Gutzmer, Deputy Clerk

CERTIFICATE OF MAILING

I hereby certify that on this 21 day of September 2015, I placed a copy of this Notice of Entry in:

M  The bin(s) located in the Regional Justice Center of:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

I The United States mail addressed as follows:
Frank Hearring, Jr. # 1006445
P.O. Box 1989
Ely, NV 89301

&fbéﬁkg Jg&wfzm

Barbara J. Gutzmer, Deputy Clerk
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Electronically Filed
09/14/2015 10:57:53 AM

FCL w& i“ég‘“"’“"

STEVEN B, WOLFSON

Clark County District Attorney
Nevada Bar #001565

STEVEN §, OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO: C-13-291159-1

Frank Hearving, Jr. #1774466 pEELRE

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: AUGUST 4, 2015
TIME OF HEARING: 8:30 AM

THIS CAUSE having come on for hearing before the Honorable ERIC JOHNSON,
District Judge, on the 4 day of August, 2015, the Petitioner not being present, PROCEEDING
IN FORMA PAUPERIS, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through STEVEN S. OWENS, Chief Deputy District
Attorney, and the Court having considered the matter, including briefs, transcripts, arguments
of ‘counsel, and documents on file herein, now therefore, the Court makes the following
findings of fact and conclusions of law:

1
1
i
"
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FINDINGS OF FACT, CONCLUSIONS OF LAW
On July 15, 2013, the State charged Frank Hearring (“Hearring”) by way of Information
with the following: Count 1 — Murder With Use of a Deadly Weapon; Count 2 — Attempt
Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At or Into Structure,

Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-Felon.

On Qctober 7, 2013, pursuant to negotiations, Hearring entered into a Guilty Plea
Agreement (“GPA”) with the State, wherein, he agreed to plead guilty to one count of Murder
(Second Degree) With Use of a Deadly Weapon. The same day, the court conducted a plea
canvass on the record and thereafter accepted Hearring’s plea. An Amended Information was
filed in open court reflecting the charge contained in the GPA.,

On December 10, 2013, Hearring was sentenced to life imprisonment in the Nevada
Department of Corrections with parole eligibility after ten years, plus a consecutive sentence
of a maximum of 240 months and a minimum of 96 months for the deadly weapon
enhancement. Hearring received 293 days credit for time served. Judgment of Conviction
was filed on December 30, 2013.Hearring did not file a direct appeal.

On May 15, 2014, Hearring filed a Motion to Withdraw Counsel. On June 12, 2014,
the Motion was granted.

On November 12, 2014, Hearring filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the Motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Hearring filed a Motion to Withdraw Plea. On December 22,
2014, the State filed an Opposition. On January 6, 2013, the district court denied Hearring’s
Motion. The district court filed its Order on January 16, 2015.

On March 30, 2015, Hearring filed 2 Pro Per post-conviction Petition for Writ of
Habeas Corpus. On July 31, 2015, the State filed its Response. A hearing was held on August
4,2015.

i
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This Court finds that Hearring’s Petition for Writ of Habeas Corpus is time barred with
no good cause shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
gppeal has been taken from the judgment, within 1 year after the
upreme Court issues its remittitur. For the fp\J{h[:;(::s,f,s of this

subsection, good cause for delay exists i e petitioner
demonstrates to the satisfaction of the court:

a That the delay is not the fault of the petitioner; and

b)  That dismissal of the petition as untimely will
unduly prejudice the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning, Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001}. As per

the language of the statute, the cne-year time barinrescribed by NRS 34.726 begins to run from
the date the Judgment of Conviction is filed or a remittitur from a timely direct appeal is filed.
Dicketson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998). The one-year time

limit for preparing petitions for post-conviction relief under NRS 34.726 is strictly applied. In
Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002), the Nevada Supreme Court

rejected a habeas petition that was filed two days late despite evidence presented by the
defendant that he purchased postage through the prison and mailed the Notice within the one-
year time limit.

Hearring’s Jﬁdgment of Conviction was filed on December 30, 2013, and he did not
file a direct appeal. Therefore, Hearring had until December 30, 2014, to file a timely Petition.
Hearring did not file his Petition until March 30, 2015. This Court finds this is over one year
after the date of the Judgement of Conviction and in excess of the one-year time frame.

This Court finds Hearring has not shown good cause to excuse the untimely filing.
Hearring alleges good cause by stating that his “reasons for any delays after one year deadline
was because a Motion to Withdraw Guilty Plea was filed”. To show good cause for delay
under NRS 34.726(1), a pcﬁtion;r must demenstrate the following: (1) “[t]hat the delay is not
the fault of the petitioner™ and (2) that the petitioner will be “unduly prejudice[d]” if the

petition is dismissed as untimely. Under the first requirement, “a petitioner must show that an

3
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impediment external to the defense prevented him or her from complying with the state
procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003)
(citing Pellegrini, 117 Nev. at 886-87, 34 P.3d at 537; Lozada v. State, 110 Nev. 349,353, 871
P.2d 944, 946 (1994); Passanisi v. Director, Dep't Prisons, 105 Nev. 63, 66, 769 P.2d 72, 74

(1989). “An impediment external to the defense may be demonstrated by a showing ‘that the
factual or legal basis for a claim was not reasonably available to counsel, or that some
interference by officials, made compliance impracticable.”” Id. {quoting Murray v. Carrier,
477 U.S. 478, 488, 106 8,Ct, 2639 (1986) (citations and quotations omitted)). Clearly, any
delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). Once

a pelitioner has established cause, he must show actual prejudice resulting from the errors of
which he complains, i.e., “a petitioner must show that errors in the proceedings underlying the
judgment worked to the petitioner’s actual and substantial disadvantage.” State v. Huebler,
128 Nev. Adv. Rep. 19, ___, 275 P.3d 91, 94-95 (2012) (citing Hogan v. Warden, 109 Nev.
952, 959-60, 860 P.2d 710, 716 (1993)).

This Court finds that simply waiting for a pending Motior to Withdraw a Guilty Plea

is not an impediment external to the defense that prevented Hearring from complying with the
one-year time bar. Additionally, Hearring raised some similar issues in his Motion, so he was
clearly aware of these issue and could have raised them in a timely Petition. Hathaway, 119
Nev. at 252, 71 P.3d at 506. Additionally, this Court finds that Hearring has failed to even
allege actual prejudice. Hearring raises a variety of claims, generally arguing that his counsel
was ineffective for not interviewing witnesses, presenting mitigating evidence, and filings.
However, this Court finds these claims to be simply bare allegations as Hearring fails to
explain what relevant information would have been obtained and how it would have caused

him to plead not guilty and pursue a trial. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533,

538 (2004). Additionally, Hearring re-alleges claims from his Motion to Withdraw Guilty
Plea, which this Court has already denied without merit. Thus, this Court finds that Hearring

has failed to show that he would suffer any actual prejudice as a result of the denial of his
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Petiiion. Accordingly, this Court finds Hearring failed to demonstrate good cause and
prejudice to overcome the procedural bar.

Additionally, this Court finds that Hearring is not entitled to an evidentiary hearing.
A defendant is entitled to an evidentiary hearing only if his petition is supported by specific
factual allepations, which, if true, would entitle her to relief, Marshall v. State, 110 Nev, 1328,
1331, 885 P.2d 603, 605 (1994). “The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine whether an evidentiary hearing is
required.” NRS 34.770(1). Further, “[i]f the judge or justice determines that the petitioner is
not entitled to relief and an evidentiary hearing is not required, the judge or justice shall dismiss
the petition without a hearing.” NRS 34.770(2). Since Hearring’s Petition is procedurally
time-barred and he has failed to demonstrate good cause or prejudice to overcome the time-
bar, this Court finds that it is unnecessary to expand the record, thus, Hearring’s request for an
evidentiary hearing is denied.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief

shall be, and it is, hereby denied.

DATED this /) day ofﬁ%us

ERIC JOHNZON ’\(ﬁ

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /b0 Folt oy
STEMEN S. OWENS
Chief Deputy District Attorney
Nevada Bar #004352

/4
1
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CERTIFICATE OF SERVICE
I certify that on the QLZ%ay of August, 2015, T mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

FRANK. HEARRING #1006445
ELY STATE PRISON
P.O. Box 1989

“tO!

M. CRAWFORL
Secretary for the District Attorney’s Office

BY

13F08177X/ED/me/L4
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IN THE _3 :H,{] JUDICIAL DISTRICT COURT OF THE t 5 g
STATE OF NEVADA IN AND FOR . *

THE COUNTY OF __ClOy Vv

CLERK OF THE COURT
\
}
}
Pelitioner/Plaintiff; }
}
v. }
}
e, o Mobdla }
Respondent/Defendant.
NOTICE OF APPEAL
Notice is hereby given that \ , Pelitioner/Defendant above named,

hereby appeals to the Supreme Court of Wevada™ from the final judgment/order

Obondor W0 Wanees ( D/R0S @osﬂonﬂicmn)
entered in this action on the Ei—day of ! 2{ A’b& RX 1,20 \S 7
Dated this Lsf day of DX 26\S

—
Appellant
Ely State Prison >
P.O. Box 1989
Ely, Nevada 89301-1989

RECEIVED

5\ OCT 06 2015
CLERK OF THE COURT

79

347




LI

CERTIFICATE OF SERVICE BY MAIL

L & | hereby certify pursuant to Rule 5(b) of the NRCP, that on
this __\ﬁ— day of D(‘;\—Dba,( , 20 |5, I served a true and correct copy of the above-
entitled N(}\/\CQ/ DF \O\ﬁmﬂ ' postage prepaid and addressed as follows:
Lart oo Shjad WolEsan

({ I

Hﬁ;\:\%&@:ﬂ%@ DisHE Addooned
LOS\eqos, NV 89104 = 900 LewdiS Ave,~

s Gkt

r —
PrintName:F? \QJ\U( ) *‘\'Qﬁrrl@

Ely State Prison
P.O. Box 1989
Ely, Nevada 89301-1989
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AFFIRMATION PURSUANT TO NRS 239B.030

LBk Yearang ,Npoc# \QOHUS

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED \\\DW 0, OF Aol Yo
RbionTor WakoF Baleas oS @é&#@mﬁi@ﬂ)

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATED THIS 53*‘ DAY OF D(’;\’O\OQ)( ,20 \5 .

SIGNATUREL ﬁ,p.m‘m :

T
INMATE PRINTED NAME: Y & \) \/\\J\Q arh @
mmateNDoc# \OOWMY S

INMATE ADDRESS: ELY STATE PRISON
P.0.BOX 1989
ELY,NV 89301
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10/07/2015 12:18:46 PM

A+ Eebismn

CLERK OF THE COURT

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
vs.

FRANK HEARRING, JR. aka
FRANK HEARRING,

Defendant(s),

Case No: C-13-291159-1

Dept No: XX

CASE APPEAL STATEMENT

1. Appellant(s): Frank Hearring
2. Judge: Eric Johnson
3. Appellant(s): Frank Hearring
Counsel:
Frank Hearring #1006445
P.O. Box 1989
Ely, NV 89301
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.

C-13-291159-1
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Appellant Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: July 15, 2013
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Post-Conviction Relief
11. Previous Appeal: No
Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation; N/A

Dated This 7 day of October 2015.

Steven D. Grierson, Clerk of the Court

Mary Kielty, Deputy Clerk

200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Frank Hearring

C-13-291159-1 -2-

352




Electronically Filed L»\\()
P 10/28/2015 01:34:41 PM

%ikgw

COURT
IN THE _&\:ﬁ_mmcm DISTRICT COURT OF THE CLERK OF THE

MC ' STATE OF NEVADA IN AND FOR
pp ! THE COUNTY OF_C)\Oyv"'\

DA

Case No_ L~ 12201159 - |
Dept. No,_ X X

Docket No,

Tk Yo ;/L% ,

Petitioner,

R e dh

<k ortueda

Respondent.

11/19/15 @ 9:00am

REQUEST FOR RECORDS/COURT CASE DOCUMENTS

COMES NOW, Petitioner, B@ N K_HQ SIAR V\\C_?‘n} , pro per, and
respectfully moves this Honorable Court for an Order granting Petitioner a copy of any and all Court

‘records, including but not Limited to, Pre-Trial Motions and Transcripts of any Hearings on same, Pre-Trial
Writs of Habeas Corpus and Transcripts of any Hearings on same, any Evidentiary Hearings and
i‘ranscripts of same, Trial Transcripts, any Post-Trial Petitions or Motions, and any and all Habeas Corpus
or other Post-Conviction Petitions and Transcripts of same.

POINTS AND AUTHORITIES .

In Griffin v, Hlinois, 351 U.S. 12, 76 :S, Ct. 585, 100 L.Ed. 891, the United States Supreme Court

held that it violates the due process and equal protection clauses of the Fourteenth Amendment when a state
denies an indigent defendant the transcripts necessary for his appeal. The Court held:

“There can be no equal justice where the kind of a trial a man gets depends upon the
amount of money he has. Destitute defendants must be afforded as adequate appellate review as
defendants who have money enough to buy transcripts. * * * Plainly the ability to pay costs in
advance bears no rational relationship to the defendant’s guilt or innocence and could not be used
as an excuse to deprive a defendant of a fair trial.”

This Griffin principle has been applied in other U.S. Supreme cases as well. Sec Burns

v. Ohie, 360 U.S. 252, 79 :S. Ct. 1164, 3 L.Ed. 1209(Applicable to state collateral proceedings).

Also, Smith v. Bennett, 365 U.S, 708, 81 :8. Ct, 895, 6 L.Ed. 39(No requirement of paying

GO¢ 8¢ L0
azanzoad

L¥NOJ IHL 40 MY3T0

RECEIVED
ocT 28 28 7‘

L ERK OF THE COURT 3
353




statutory filing fees). The Nevada Supreme Court has also adopted the Griffin principle to
Nevada. Sec State v. Eighth Judicial District Court, 396 P. 2d 680.

CONCLUSION
Based upon the above stated points and authoritics and arguments, Petitioner respectfully requests

this Court to Grant this Request.

DATED this \4__dayof_OCAO\00 L2005

Respectfully submitted, (

e

CERTIFICATE OF SERVICE

1 herebycemfypursuamtoNR.CP 5(b) thatI amthePetmnnermthe foregoing Notice of
MouonandRequtFor RzeordstourtCaseDomnnents onthis \\\ _day of (BC/*'D\OM ,

20‘!_5_,Id1dserveauueandcorrectcopyoftheabovemennoneddocumeut,bygmnglttoapnson

official at the Ely State Prison to deposit in the U.S. Mail, sealed in an envelope, postage pre-paid, and

addressed as follows:

Carl Arnold Sl B \Dolfson
n4g S- Ve PYLOU DISvict Adtornesd
LS e0os, N 23104 = 200 (02§ Ave)

(asVegas NV 39153

DATED this !;,l day of Octpher—
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AFFIRMATION PURSUANT TO NRS 239B.030

I, ?@G{u\v/\s\ﬁﬁrf \ (5? ,NDOC# \ 0Dl = -
CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED Rmoaﬁ’ Tor Reep rdij/

Coorr Casy, Do S
DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
DATED THIS _\4  pavor Octobey~ 20 1< .

SIGNATUREéL L /\—fw, :

INMATE PRINTED NAME: Tv-anKX_ Weovva \(’\O(j

INMATE NDOC # \ DDodd S

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989 ‘

ELY,NV 89301

L¥n09 311 40 wy319
G10¢ 87 140
Q3AF3N
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CLERK OF THE COURT

IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF

‘ Ny case No.C-1 229 W54
DepLNo.X)(

A

Petitioner,

Docket No,

D e i i e i

Respondént. .
NOTICE OF MOTION

TO: THE STATE OF NEVADA, Respondendﬂxlm 2.0\ Eson)

sz 33 INT]

C/\O(\( , County District Attorney, and { (Mdémzldg {

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE thaton the 12 day of

November 2041 2 at the hour of 9:00 O’clock AM., or as soun thereafter as the

parties may be heard, the undersigned will bring on for hearing the attached REQUEST FOR

RECORDS/COURT CASE DOCUMENTS, before the above-entitled Court, at the
C/\QWK CDO(&/‘J\ , Courthouse, in L/C{Q\/QQLQS , Nevada, in
-/ J
Department No._ X ¥___, thereof.

DATED this | dayof OGJ(‘Q\/)Qf

Respe y submitted,
! —

, 2045,

Petitioner
Ely State Prison
‘ P.O. Box 1989
A Ely, Nevada 89301-1989
m o
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STEVEN B. WOLFSON
Nevada Bar #001565

Electronically Filed
12/03/2015 12:53:14 PM

Clark County District Attorne )

JOHN T. JONES

Chief Deputy District Attorney CLERK OF THE COURT

Nevada Bar #009598

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,

_vs_
FRANK HEARRING, aka,

Frank Hearring, Jr. 1774466
Defendant.

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-13-291159-1
DEPT NO: XX

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
" REQUEST FOR RECORDS/COURT CASE DOCUMENTS

DATE OF HEARING: NOVEMBER 19, 2015

TIME OF HEARING: 9:00 A.M.

' THIS MATTER having come on for hearing before the above entitled Court on the
19th day of November, 2015, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B, WOLFSON, District Attorney, through JOHN T.
JONES, Chief Deputy District Attorney, without argument, based on the pleadings and gopd

cause appearing therefor,
7

i

i

i

i
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IT IS HEREBY ORDERED that the Defendant's Request for Records/Court Case
Documents, shall be, and it is GRANTED IN PART/DENIED IN PART - it is GRANTED
as to the request for the Pre-sentence Report and DENIED WITHOUT PREJUDICE as to

other documents without specific requests. )2-2-08"

STEVEN B. WOLFSON
Clark County District Attorney
Nevada B?r #001565

U& 21

BY ,
JOHN T. JONE '
Chigf Deputy District Attorney

Neyada Bar #009598

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 5706131}/ of
, 2015, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

l FRANK HEARRING #1006445
‘ Ely State Prison

P.O. Box 1989
) Ely, NV 89301

7. Cf/'i

Se}:retary for the DI

BY
ict Attorney’s Office

I3F08177X/mc/L4
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PP
CLERK OF THE COURT

DA

IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF (\Q\

CaseNo.C/' \%"36“ \Sq’ "
Dept. No.)()(

Daocket No.

K Hearvy

Petitioner,

V8.

e oF Mavoda
' Respondent.
REQUEST FOR RECORDS/COURT CASF, DOCUMENTS

COMES NOW, Petitioner, ‘EY"AI\IKHQQV’ v WE , pro per, and

respectfully moves this Honorable Court for an Order granting Petitioner a copy of any and all Court
records, incleding but not limited to, Pre-Trial Motions and Transcripts of any Hearings on same, Pre-Trial

Writs of Habeas Corpus and Transcripts of any Hearings on same, any Evidentiary Hearings and

Transcripts of same, Trial Transcripts, any Post-Trial Petitions or Motions, and any and all Habeas Corpus

L R

or other Post-Convictior: Petitions and Transcripts of same,
POINTS AND AUTHORITIES
Griffin v, llinois, 351 U.S. 12, 76 ;S. Ct, 585, 100 L.Ed. 891, the United States Supreme Court

‘ In
held that it violates the due process and equal protection clauses of the Fourteenth Amendment when a state

denies an indigent defendant the transcripts necessary for his appeal. The Court held:

“There can be no equal justice where the kind of a trial a2 man gets depends upon the
amount of money he has. Destitute defendants must be afforded as adequate appellate review as
defendants who have money enough to buy transcripts, * * * Plainly the ability to pay costs in
advance bears no rational relationship to the defendant’s guilt or innocence and could not be used

as an excuse to deprive a defendant of a fair trial.”
This Griffin principle has been applied in other U.S, Supreme cases as well. Sec Burns

Ohio, 360 U.S. 252, 79 :S. Ct. 1164, 3 L.Ed, 1209(Applicable to state collateral proceedings).

24 V.
3 o
= ; <o Also, Smith v. Bennett, 365 U.S. 708, 81 :S. Ct. 895, 6 L.Ed. 39(No requirement of paying
o m
g
g~ 2
B <
Qo &S m
o 5 ©
7
= 2
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statutory filing fecs). The Nevada Supreme Court has also adopted the Griffin principle to

Nevada. See State v. Eighth Fudicial District Court, 396 P. 2d 680.
CONCLUSION

Based upon the above stated points and authorities and arguments, Petitioner respectfully requests

this Court to Grant this Request.

DATED his {5 day D ANIUAYU  nig
\/
(__ Festner éﬁ L "“"“5

1 hereby certify pursuant to NR.CP, 5(b) that I am the Petitioner in the foregoing Notice of

CERTIFICATE OF SERVICE

Motion and Request For Records/Court Case Documents on this ) deﬂl]O&fd —
20p1¢, 1 did serve atmeamﬂconectwpyaftheabuvemenﬁoneddocummbygivingittoaprison

official at the Ely State Prison to deposit in the U.S. Mail, sealed in an envelope, postage pre-paid, and

addressed as follows:

(‘m \ Arnold <dadovl Bel £ son
I ateas M—\'orr\m

a5 mcM A 2910 00 Leedi S AVE

lasvecas, Alv 19152

S V) A (S

uhoner
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AFFIRMATION PURSUANT TO NRS 239B.030

L Frant K Ho oy ino ook 1004 S

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED RQQOQSV%F Records f/

(oo Case Dec Lo <

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATEDTHIS S DAY OR_ D)) ﬂj ,20\p .

SIGNATU&E.’/—%,J ‘F?LL._‘_

INMATE PRINTED NAME: Lo Ko \‘\QD(H” | t’“tQ
mMATE NDoc # \QOleH4Y S

INMATE ADDRESS: ELY STATE PRISON
P.O0.BOX 1989
ELY,NV 89301
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¥, Draudy requesss p» *“UJH’ _
‘Based on the foregoing law and analysis, the Defendant requests that the following Brady

material be produced by the State:

- - e a ———————

— -~ 1.7 - - All memorandum, nctes, reports associated with any and all initial investigations

and follow up investigations. '

2. Disclosures of any and all compensation, express or implied promises of favorable
treatment or leniency, or any other benefit that any of the State’s witnesses
received' in exchange for their cooperation with this prosecution, including, but not
limited to, any information concerning aﬁy expectation’ of any bé—'n'eﬁtJ of any icind
to be received, or already received, by any witness presented by the‘Stale". This
also includes, but is not limited to, any express or implied promise Enade to any ' .I
witness to provide counseling and/or treatment as a result of thei; ;ig'xnicipatidn in

i r

the prosecution of this case. . 0
3. Any information on any criminal history or any material or inform;.tjion ;which
relates to specific instances of misconduct of an'y material wimess"ig.; the case from
which it could be inferred that the person is untruthful and which tay be or may
lead to admissible evidence®. This is to include, but is not limited‘.t.o, any felonies,
misdemeanors, out-of-state arrests and convictions, outstanding arrest warrants or
bench warrants, and cases which were dismissed or not pursued By-the prosecuting

agency or any other information that would go to the issue of credibility and bias,

whether or not the information is admissibie by the rules of evidence.

! State v. Bennett, 119 Nev. Nev. 589, 603 (2003)(evidence that the State paid witness as an informant on several
occasions) .
The law is clear that it is the wilness’ own anticipation of reward, not the intent of the prasecutor, which pives rise to

the necessity of disclosure. Moore v. Kemp, 809 F.2d 702, 726, 729-30 (11th Cir.), cert. depied, 481 U.S. 1054
(1987); Duggan v. State, 778 S.W.2d 465, 468 (Tex. Crim. App. 1989). h

¥ Evidence of benefits to State witnesses is not limited to agreements made in relation to the specific case at issue.
Jimenez v, State, 112 Nev. 610, 622-23 (1996); ) Information about benefits to an important State witness constitutes
Brady material, even though no explicit deal was outlined. Browning v. State, 120 Nev. 347, 369 (2004

‘Agreements need not be express or formal amrangements, and understandings merely implied, suggested, insinuated,
or inferred to be of possible benefit to witness constitutes proper material for impeachment, _Duggan v. State, 778
8.W.2d 465, 468 (Tex. Crim. App. 1989).

%A defendant is entitled to material in the government witness® confidential prebation file that bears on the credibility
of that witness. United States v, Smifler, 851 F.2d 1197, 1201 (9th Cir. 1988), cert. denied, 489 U.S. 1032 (1 989).

10
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—— 4. . Disclosures.of any and all statements tangible or intangible, recorded or )

A e o

unrecorded, made by any State witness, or any other person, at any time thatare in

any manner inconsistent with the written and/or recorded statements previo;tsly' m:-f--
provided to the defense®. This includes material or information which would tend
to exculpate the Defendant of the charges, might mitigate the punishment should he
be convicted’, or may lead to information which would tend to impeach or affect
the credibility of a State witnesss, including, but not limited to, any oral statements
made to the prosecutor or any other State employee during pre-trial conferences or
other investigative meetings. |

5. Any photographs‘of any lineups dom:.-' ot any other photographs in the case, not
already given in diécovery. This includes any photos taken at any medical exams as

well as photos taken by law enforcement. - -

7. Any 911 recordings to include the relevant dispatch log.

*State viotated Brady when it failed to inform the defense of prior inconsistent statements by a key prosecution
witness. Lay v. State, 116 Nev. 1185, 1199 (2000}; State acted improperly by failing to disclose statements in its
possession of evidence contradictory to another State witness . Rudin v, State, 120 Nev. 121, 139 (2004).

" State v. Bennett, 119 Nev. 589, 602 (2003) (admission of a co-conspirator 1o a jailhouse informant which could have

served as mitigating evidence). -

*Brady violation where the State failed to turn over a police report where the eyewitness was initially uncertain in their
identification of the Defendant. Norris v. Slayton, 540 F.2d 1241, 1244 (4th Cir. 1976); State had a duty to disclose
when , during trial, a key prosecution witness told the prosecutor that the perpetrator was lighter skinned than the
derfendant she saw in court. Jackson v. Wainwright, 390 F.2d 288, 291-93 (5th Cir. 1968); Due process was viclated
when the govenment failed to provide to the defense the prior inconsistent statement given to DEA agents of a key
prosecution witness where credibility was an issue. United States v. Beasley, 576 F.2d 626 (5th Cir. 1978), cent.
denied, 440 U.S. 947 (1979); State violated Brady by failing to disclose to the defense reports of lie detector test
administered 10 important prosecution witness Carter v. Rafferty, 826 F.2d 1299, 1307-08 (3rd Cir. 1987), cert. denied,
484 US. 1011 (1988); Suanz v. Stte, 506 N.W.2d 792, 794-95 (lowa App. 1993) (evidence of alleged co-
perpetrator’s threatening and overbearing nature and impending psychiatric examination of him); People v, Garcia, 17
Cal. App. 4th 1169, 22 Cal. Rptr. 2d 545, 551-52 (1993) (evidence showing state's expert used faulty methodology
and made errors in other cases); Peaple v. Wright, 658 N.E2d 1009, 1012 (1995) (alleged victim’s starus as palice
informer).

11
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- 8. Coples of any -and all video or audio recordmg of any form collected by the

- mvestlgaung officeis. or any other agent of the State dunng the course of the
investigation,
9. All relevant reports of chain of custody. All reports of any destruction of any

evidence in the case.

10.  Photocopies or other reproduction of any and all handwritten or otherwise
memorialized notes kept by the investigating police officers in th.is case (AKA
“Case Monitoring, Fdrms”}, including, but not limited to, any notes documenting
alternate suspects, investigative leads that were not followed up on, or any other

matter bearing on the credibility of any State witness.

11. . Any and all notes and reports of any expert in the case, to include mental health
workers. This includes any preliminary reports or notes, not included in a final

report.

12.  Any and all information which shows that the defendant did not commit the crimes
alleged, including, but not limited to, any information concerning an arrest of any
other individual for the charged crime® and any information suggesting a possible

suspect other than the defendant,'® including investigative leads to other suspects''.

’Banks v. Reynolds, 54 F.3d 1508, 1518 n.21 (10" Cir. 1995),

““State's failure to disclose evidence of another perpetrator violated Brady. Lay v. State, 116 Nev. 1185, 1195-96

(2000).; Summary of prosecutor’s perspective on written reports relating to petential suspects were constitutionally

inadequate and reports should have been disclosed pursuant to Bradv. Mazzan v, Warden, 116 Nev. 48,69 (2000);
Bloodworth v, State, 512 A.2d 1056, 1059-60 (1986).

"1 Jimenez v. State, 112 Nev, 610, 622-23 {1996} {withholding evidence of investigative leads to other suspects,
regardless of admissibility, constitutes Brady violation).

12
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DA 5 4 5 E
CLERK OF THE COURT

IN THE Zﬁj:ﬁ JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE couNTy OF C A\ YV Y

Case No.L7 \ "N 1 5G|
Dept. No. X )(

Docket No.

%’T@M\LW(W\Q ,
-

Petitioner,

i e N S -t

3{7{% é)‘F Ny GC’] G,

Respondent.

NOTICE OF MOTION

TO: THE STATE OF NEVADA, Responden@T/l:}’\ D\DOW’SOﬂ
C,\QF Y , County District Attorney, andCQ \r\ A\’ {\D\d

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE thatonthe _11 _ dayof
February

16
,20 -, at the hour of 9:00 O'clock A M., or as soon thereafter as the

parties may be heard, the undersigned will bring on for hearing the attached REQUEST FOR
RECORDS/COURT CASE DOCUMENTS, before the above-entitled Court, at the

ClarK Oﬁﬂﬂ‘i’d , Cousthouse, in LQ%\/Q%C\ S Nevatainm

Department No. , thereof,

DATEDmis_Q_dayﬁ\ 3an00&\@ 20 i

4004310

Ely State Prison
P.0. Box 1989
Ely, Nevada 89301-1989

1¥N00 FHL 40 XHT10
o 9162 | 2 NV
OBNEE?%S 3HL
oo LT NYE
aansoad

”
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i Electronically Filed
i 02/17/2016 08:26:36 AM

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565
STEVEN S. OWENS
Chief Dt]?uty District Attorney
Nevada Bar #004352
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
g}’ 02)6 1-2500
ttorney for Plaintiff

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-Vs- CASENO: C-13-291159-1

FRANK HEARRING, aka, .
Frank Hearring, Jr., #1774466 DEPTNO: XX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S REQUEST FOR
RECORDS/COURT CASE DOCUMENTS

DATE OF HEARING: FEBRUARY 23, 2016
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Request for
Records/Court Case Documents.

. This response is made and based upon all the papers and pleadings on file herein, the
atta;:hed points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

78
i
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 15, 2013, the State charged Frank Hearring (hereinafter “Defendant”) by way

of Information with the following: Count 1 — Murder With Use of a Deadly Weapon; Count 2
— Attempt Murder With Use of a Deadly Weapon; Count 3 — Discharging Firearm At or Into
Structure, Vehicle, Aircraft or Watercraft; and Count 4 — Possession of Firearm by Ex-Felon.

On October 7, 2013, pursuant to negotiations, Defendant entered into a Guilty Plea
Agreement (hereinafter “GPA”) with the State, wherein he agreed to plead guilty to one count
of Murder (Second Degree) With Use of a Deadly Weapon, The same day, the court conducted
a plea canvass on the record and thereafter accepted Defendant’s plea. An Amended
Information was filed in open court reflecting the charge contained in the GPA.

On December 10, 2013, Defendant was present in court for sentencing, and was
sentenced to life imprisonment in the Nevada Department of Corrections with parole eligibility
after ten years, plus a consecutive sentence of a maximum of 240 months and a minimum of
96 months for the deadly weapon enhancement. Defendant received 293 days credit for time
served. On December 30, 2013, the court entered its Judgment of Conviction. Defendant did
not file a direct appeal.

On May 15, 2014, Defendant filed a Motion to Withdraw Counsel, seeking removal of
his court-appointed attorney, Carl Amold, Esq. On June 12, 2014, the court granted the
motion.

On November 12, 2014, Defendant filed a Motion for Appointment of Counsel and
Request for Evidentiary Hearing. The State filed its Response on November 25, 2014. On
December 4, 2014, the court denied the motion, finding the request for evidentiary hearing
was made prematurely and could be renewed in a Petition for Writ of Habeas Corpus.

On December 10, 2014, Defendant filed a Motion to Withdraw Plea. On December 22,
2014, the State filed its Opposition. On January 6, 20135, the Court denied Defendant’s Motion,
finding that Defendant’s claims of involuntariness were belied by the record and his claims of

ineffectiveness were without merit. The district court filed its Order on January 16, 2015.

2
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On March 30, 2015, Defendant filed a post-conviction Petition for Writ of Habeas
Corpus (“Petition™). The State filed its Response on July 31, 2015. On August 4, 2015, the
Court denied Defendant’s Petition. A Findings of Fact, Conclusions of Law and Order was
filed on September 14, 2015. On October 6, 2015, Defendant filed a Notice of Appeal.

ARGUMENT

In the instant motion Defendant requests discovery in order appeal his conviction.
Generally, once a defendant files a notice of appeal with the Nevada Supreme Court, that
divests the district court of jurisdiction to hear the matter until remittitur issues. See

Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994). Here, Defendant filed a

Notice of Appeal from his order denying his Petition for Writ of Habeas Corpus. Pursuant to
Nevada Supreme Court’s Order Directing Transmission of record, the court clerk has
transmitted the entire record for appeal. Exhibit 1. The appeal has been briefed and has been
submitted for decision. Defendant does not have a right to discovery pending an appeal and
this‘ Court does not have jurisdiction to hear Defendant’s Motion.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Request for
Records/Court Case Documents be denied.
DATED this | ﬂ W day of February, 2016.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

 eia o

STEVEN 8, OWENS
Chief Deputy District Attorney
Nevada Bar #004352

i
i
1/
/i
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CERTIFICATE OF MAILING
1 hereby certify that service of the above and foregoing was made this H ‘ Pslay of
February, 2016, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

FRANK HEARRING #1006445
E% State Prison

P.O.Box 1989
Ely, NV 89301

BY

Secretary for istrict Attorney’s Office

13F08177X/ED/mc¢/L4
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