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CLERK OF COURT
INTHE _=-% 5 iy 774 JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR THE COUNTY OF ¢/ ax K_

A-19-788633-W
e
_ ' Dept. Xl
Petitioner,
v .
. PETITION FOR WRIT
/ OF HABEAS CORPUS
A e i SOSECENTEICIEREN )
Respondent. . QRS LA T
L " NRS LS ¢25(x>
INSTRUCTIONS: -

(1) This pe&tihn must be legibly handwritten or typewritten, signed by the petitioner and verified.

@ Addiﬁonz;l Ppages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or
arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) Ifyou want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to
the amount of money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution, If

you're not in a specific institution of the Department but within its custody, name the Director of the
Department of Cotrections.

(5) You mustinclude all grounds or claims for relief which you may have regarding vour

conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing future
petitions challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that

¢laim will operate to waive the attorney-client privilege for the proceeding in which you claim your counsel
was ineffective.

A-19-788633-W
1PWHC
Inmate Filad — Petition for Writ o Haheas
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(7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which yon were convicted. One copy must be mailed to the
respondent, one copy to the Attorney General’s Office, and one copy to the district atomey of the county
in which you were convicted or to the origina! prosecutor if you are challenging your original conviction or
sentence. Copies must conform i all particulars to the original submitted for filing.

PETITION
1. Name of institution and county in which yon are imprisoned or where and how you
are presently restrained of your liberty: [ T (S A3

2. Name and locatiqn of court which entered the judgment of conviction under attack:

EE:{HTL’QQl e Yol <a o

3. Date of judgment of conviction: S — &'~ /2 X
4. Case number: cc;‘;',;;\,/‘%&’)

5. (a) Length of sentence: LFs/co S a2 S

(b} If senience is death, state any date upon which execution is scheduled:

6. Are you presently se a sentence for a conviction other than the conviction under attack in
this motion? Yes __ = No E
If “yes”, list crime, case mumber and sentence being served at this time:

of offense involved in conviction being challenged: /757~ c/z_“i RZZ
e . [ )

8. What was your plea? (check one):
(a) Not guilty (b} Guilty (c) Nolo contendere

9, If you entered a plea of guilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a plea of guilty was negotiated, give details:

10, Hyou were guilty after a plea of not guilty, was the finding made by: (check one)
(a) Jury (b) Judge without a jury

11. Did you testify at the trial? Yes/ No

12. Did you appeal form the judgment of conviction? Yes x No

13. If you did appeal, answer thﬂongwing:
(a) Name of Court: :
(b) Case number or citatign: i as 7—
(©) Resultt_ AFr b5 S~/ -B3




{d) Date of result: S5 - = 3
(Attach copy of order or decision, if available.)

14. If you did not appeal, explzin briefly why you did not:

15. Other than a di peal from the judgment of conviction and sentence, have you previously
filed any petitions, applicatipss or motions with respect to this judgment in any court, state or federal?
Yes No

16. Ifyour answer to No. 15 was “yes”, glve the following mformauon
(a)(1) Name of court:
(2) Nature of proceeding: e Zen a2 4 ¢ caoj“

(3) Groundsmised:_2A2 £/ Pz 1 2¢ 25 “koc . ANSF

(4) Did yflzeﬁe an evidentiary hearing on your petition, application or motion?
Yes

(5) Resull__ )y <sa's” £ 24V
(6) Dateof result: B'a 43 7 ZOr (I
@) If known, citations of any written opinion or date of orders entered pursuant to such result:

(b) As o any, secund petition, application o /nntwn, give the same information:
) Name of court;

@ Naturié_ of proceeding; 7(./ /A 74""\

/
(3) Grounds raised: /
A /
AN /
(4) Did you wn cvidentiary hearing on vour petition, application or motion?
Yes 1}
(5) Result:
(6) Date of result;__\ /
(7) If known, citaﬁons\iany written opinion or date of orders entered pursuant to such a
result: /
N/

(c) As to any third or subsequent aditional applications or motions, give the same
Information as above, list them on a separate t and attach.
(d) Did you appeal to the lnghest stategr federal court having jurisdiction, the result or action
taken on any petition, apphcatmn or muion?
(1) First petition, apphcanon ormotionA\Yes _  No
Citation or date of decls ion:
(2) Second petition, apglimﬁon or motion? ¥es No
Citation or date ofldecision
(3) Third or subsequent petitions, applications or}{tions? Yes No
Citation or date ‘of decision:

) () If you did not appeal from the adverse action on any pstition, application or motion, explain
briefly why you did not. (Y ou,must relate specific facts in response to.this question. Your response may
be included on paper which is '8 14 by 11 inches attached to the petition\ Your response may not exceed
five handwritten or typewn’t/ten pages in length.)

/ ™~

~
~
\n
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17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application ¢f any other postconviction proceeding? If
s0, identify:

(a) Which of the grounds is the same: /K_){ A

() The proceedings in which these grounds were raised:

{¢) Briefly explain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 12 by 11 inches attached 1o
the petition. Your response may not exceed five handwritten or typewritten pages in length.)

18, If any of the grounds listed in No.’s 23(a), (b), {c) and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be mcluded on paper whlch is 8 % by 11 inches
attachéd tothepeutmn Your eSponse maynol cxoeed five handwriltie

19,  Are you filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state bricfly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
8 /z by 11 inches attacked to the petition. Your re nse may not e(:%wd five handwritten or typewritten

20. Do you have any petition or aW pending in any court, either state or federal}“as to the

judgment under attack? Yes No
If yes, state what court and case number:

21. Give the name of each attorngy who represented you in the proceeding resulting in your
conviction and on direct appeal: /L{' A

22. Do yon have any future sente; © serve after you complete the sentence imposed by the
judgment under attack? Yes No
If yes, specify where and when it is to be served, if you know:

23, State concisely every ground on which vou claim that you are being held uniawfully.
summarize briefly the facts supporting each ground. If necessary yon may attach pages stating additional
grounds and facts supporting same.



\)

. (2) Ground One: __COQuMF s o ac.‘ff:_ A

< =
A - 4 . ES (2 Z (¢ . al 2
— L
> [ 5 & RN o= e -l WS Y i
v - e 2 - | T
Y e 5 52 « - = P SN B

444«‘7’ O t.&) . A )
Supporting FACTS (Tell your story briefly withoi Giting (4565 o aw.) o c€ AT TRAS
—

N
@g} 5",(5&/&3 T’,T&_a/T FaneZ S R C )
[
TR A?-’\\Jr{t = 10

<=
4 —_—

() Ground Two:;

Supporting FACTS (Tell your story briefly without citing cases or law.):

{c) Ground Three

Supporting FACTS (Tell your story briefly without citing cases or law.):

{d) Ground Four:

Supporting FACTS (Tell your story briefly without citing cases or law.):




(a) Ground Five:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(b) Ground Six:

Supporting FACTS (Tell your story briefly without citing cases or law.):

£

{c) Ground Seven:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(d) Ground Eight:

Supporting FACTS (Tell your story briefly without citing cases or law.}:




(a) Ground Nine:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(b) Ground Ten:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(c) Ground Eleven:

Supporting FACTS (Tell your story briefly without citing cases or law.);

(d) Ground Twelve:

Supporting FACTS (Tell your story briefly without citing cases or law.).




WHEREFORE, petitioner prays that the court grant petitioner relicf to which he may be entitled
in this proceeding, /

EXECUTED at Ely State Prison, on the a;z day of the month of\. \ p4 s~
of the year 20147 ,

Signature of petitioner

Ely'State Prison
Post Office Box 1989
Ely, Nevada 89301-1989

Signature of Attorney (if any)

Attorney for petitiongr

Address

YERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing
petition and knows the contents thereof: that the pleading is true of his own knowledge, except as to those
imatters stated on information and belicf, and as to such matters he believes them to be true.

Petitioner

Attarney for petitioner



CERTIFICATE OF SERVICE BY MAIL

L ( 377, hereby certify pursuant to N.R.C.P. 5(b), that on

this 327 day of the month of_{/ & ~> , of the year 2017 T mailed a true and
corrcct copy of the forcgoing PETITION FOR WRIT OF HABEAS CORPUS addressed (o

L g E i rreRE
Respondent prison or jail official

@ Ber= 2 X7

Address

Attorney General . (5
Heroed' Memorial Building : District Attorney of County of Conviction
100 North Carson Street

Carson City, Nevada 897104717 ») ) I z

4i Lol Yoy
Al
e
—_—
Signature of Petitioner
7<



AFFIRMATION PURSUANT TO NRS 239B.030

1,/ ]&Zf%*—chk'iﬁ L NDOCH __ sl crr” | y

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AyAT THE
ATTACHED DOCUMENT ENTITLED _ /.27 = £ 2 fz s

Cozfls .

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATED THIS .27 DAYOF (. ,20 /7.

sowtoe 0.0 1o SSe——

INMATE PRINTED NAME: Cw(!,) £L % LR e T
INMATENDOC# / é// /

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989
ELY,NV 89301




DECLARATION PURSUANT TO: N.R.S. 208.165

I, oz %“zk: 7 , OF INMATE IDENTIFICATION
NUMBER: & ¢ , AM A LAWFULLY

COMMITTED PRISONER OF THE NEVADA DEPARTMENT OF
CORRECTIONS, PRESENTLY IN THE LAWFUL CARE AND
CUSTODY OF ELY STATE PRISON, LOCATED AT: 12000 NORTH
BOTHWICK ROAD, (MAILING) P.O. BOX 1989, IN CITY OF: ELY,
COUNTY: WHITE PINE, STATE: NEVADA, 89301. DOES AFFIRM
THAT THE ATTACHED DOCUMENT
ENTITLED: v X7 ot S ;

IS TRUE & CORRECT TO THE BEST OF MY KNOWLEDGE &
BELIEF, AND ANY FALSE STATEMENT OF MATERIAL FACT
MADE THERE IN SHALL BE SUBJECTED TO THE PAINS AND
PENALTIES OF -PERJURY PURSUANT TO: N.R.S. 208.165,

THIS, &7, DAY OFF_ {0 2014

INMATE SIGNATU@ W

INMATE NAME (P@D)m ¢ % R
P

ADDRESS: ELY ST RISON
P.O. BOX 1989, ELY, NEVADA 89301

11
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
16
WILL FOLLOW VIA
U.S. MAIL
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DOCUMENT,
NUMBERED PAGE(S)
17 - 30
WILL FOLLOW VIA
U.S. MAIL
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%OFCOURT

CounT¥or Clapg
NAME, E ](’)EJ E}c REETT A-19-788633-W
Plaintiff(s), Dept. XII
_VS_
NAME, /. ;/A{ugf PIERT.

Defendant(s).

Moves this Honorable Court for a

)1{”){:\(_')?'“ T T e F;‘:L CaNRI =
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The above is made and based on the following Memorandum of Points and Authorities.

A-19-788633-W
MoT

Motion

4814691

UMMM
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP Rule 5 (b), [ hereby certify that I am the Petitioner/Defendant named herein

and that on this 5 day of T:_zf_(g , 20/ ?' » I mailed a true and correct copy of this

foregoing E?gﬁggﬂ B> s £a Cn ;g;rg:",ﬁg aﬁg,aﬂ‘ to the following;

2 P 1525 Drn oy cos wnr
TS 100 3 ,éz‘idi(cmﬁ
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AFFIRMATION

Pursuant to NRS 239b.030

The undersigned does hereby affirm that the preceding document, %I.J'fuz:%z‘ gy

‘- ‘ < ’Zu)—?cgj’

(Title of Document)

Filed in case number: 24052 (4o .
y_Pbcument does not contain the social security number of any person
Or
0 Document contains the social security number of a person as required by:

O A Specific state or federal law, to wit

Or

o For the administration of a public program
Or

0 For an application for a federal or state grant
Or

a Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230, and NRS 125b.055)

DATE: A2 ":i ~[F

(Print Name)

(Attomey for)

35




RECEIVED

Case No&/C052190
Dept. No. 4

INTHE E o1 JUDICIAL DISTRICT COURT OF THE
STATE OF NEV IN AND FOR THE COUNTY OF_( AR K

. ' ; AMENJJ

PETITION FOR WRIT
OF HABEAS CORPUS

. SRR ")
ASeAuT TO
NRS 34, Bag m-.v,(q 7

(1) Thxs peuuon must be legibly handwnlien or typemtien, sxgned by the petmoner and ven.ﬁed

(2) Addmonal pag&s are not pemutted exoept where noted or with respect to the facts wh1ch you
rely upon to support your grounds for relief. No citation of authoritics need be furnished. If briefs or
arguments are submitted, they should be submmed in the form of a separate memorandumn. - '

(3) If you want an attumey appointed, you must oomp]ete the Aﬁdav;t in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the pnson ‘complete the ceruﬁcate asto
the amomn of money and secuntles on deposu to your credit in any account in the msmutmu

(4) You must name as respondent the person by whom you arc conﬁnnd or restrmned Ifyuu are
in a specific institution of the Department of Corrections, name the warden or head of the institution. If

you’re not in a specific msnnnmnoftheDepamnantbuththmxtscuslody namethe Dlrector of the
DepaﬂmcntofConecnons ' - '

(5) You must include afl gmunds or ¢laims for relief wluch you may have regaxﬂmg your

conviction or sentence. Failure to raise all grounds in this petition may preclude you from ﬁ]mg future
petitions challmgmg your conviction and senfence.

E (6) You must allege spocxﬁc facts supponmg the claime in the petition you file seeking relief
fmx@my conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
goux,petmun to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that

ﬁ'c]m@wﬂ] operate to waive the attorney-client prmlege for the proceeding in which you claim your counsel
Twas uneﬁ'ecnve

'
[an]
Ll
[

CLERK CF
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(7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attomey General's Office, and one copy to the district attorney of the county
in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence. Copies must conform in all particulars to the original submitted for filing,

PETITION
1. Name cf institution and county in which you are presenﬂy imprisoned or)nre and how you
are presently restrained of your liberty: £y .CTATE FRLSO ) )dri’d yord : asE
Cou Ty

2. Name and location of court which entered the judgment of conviction under attack:
E_', c«h??‘/a_ur DT Clark Cort ASTL ANE/

3. Date of judgment of cunvictiun:,S/ / ‘:// / { 95’/
4, CasenumberﬁOS;{ 190

5. (a) Lengthof sentence; 4 AiF.:f/mm Aucga:.\/mas

(b) If sentence is death, state any date upon which execution is scheduled:

6. Are yon tresently servi sentence for a éonvicﬁon other than the conviction under attack in
this motion? Yes No '

If “yes”, list ctime, case number and sentence being served at this time:

7. Nature /ggfmm edmmnxﬁﬁunbeingchaﬂmgedc'ﬁzg, W4

A5S A T oblzzss

8. What was your plea? ( ne):
(a) Not guilty {b) Guilty (c) Nolo contendere

9. Ifyou entered a plea of guilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, o if a plea of guilty was negotiated, give details:

10. If you were found gdilty after a plea of not guilty, was the finding made by: (check one)
@} Jury (b) Judge withou

11. Did you testify at the trial? Yes Zm /

12. Did you appeal form the judgment of conviction? Yes

13. If you dig appeal, answer the following:
(a) Name of Court:; : bl
(b) Case number or citation:_ofn a/nr iz
=24

(c) Result: Eall

w
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&) Date of result._5 /7/ /1983
(Attaéh copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously

filed any petitions, applicatio: motions with respect to this judgment in any court, state or federal?
Yes L~ No

16. If your answer to No. 15 was “yes”, give the following information:
(a)(1) Name of court;_) ST chad DisT <7
(2) Nature of prooeedmg ol : ra
AU TG 1S
(3) Grounds raised:
Cocaszl

(4) Did you eCeive an evidentiary hearing on your petition, application or motion?
Yes No
(5) Result_de0 i &
(6) Dateof result:_ - A0 - 19737
N It‘known, citations of any written opinion or date of orders entered pursuant to such result:

=

{b) Asto anjasnmnd petition, application or motion, give the same mformauon
K8 Name'nf court.

2) Natme of proceeding:
(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes Ne
(5) Result;
(6) Date of result:
(7} I known, citations of any written opinion or date of orders entered pursuant to such a

result;

(c) As to any third or subsequent additional applications or motions, give the same
Information as above, list them on a separate sheet and attach.

(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action

taken on any petition, application or motion?

(1) First petition, application or motion? Yes No
Citation or date of decision:

(2) Second petition, applicaticn or motion? Yes No
Citation or date of decision:

{3) Third or subsequent petitions, applications or motions? Yes No
Citation or date of decision;

{(¢) If you did not appeal from the adverse action on any petition, application or motion, explain
briefly why you did not, (You must relate specific facts in response to this question. Your response may
be included on paper which is 8 % by 11 inches attached to the petition. Your response may not exceed
five handwritten or typewritten pages inlength.)

————
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17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If
so, identify:
{a) Which of the grounds is the same;

(b) The proceedings in which these grounds were raised:

{c) Briefly explain why you are again raising these grounds, (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 2 by 11 inches attached to
the pethjcu Your response may not exceed five handwritten or typewritten pages in length )

18. 1f any of the grounds listed in No.'s 23(a), (b), (¢} and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this questior. Your response may be included onpaperwhxchls 84 by 11 inches
attached 10 the petition. Your mm may not exwed five handwritten or typew pagei inlength)

.ak]}l .;{mg

(]
Ey,-%r

19. Are you ‘filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? I so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
B%by]lmchesa ched to the i

il
ATTUC ERETS

20, Do you have any petition or appeal pending in any court, either state or federal, as to the
judgment under attack? Yes No

If yes, state what court and case number:

21. Give the name of each attorney who represented you in the proceeding resulting in your
conviction and on direct appeal:

judgment under anack? Yes No
If yes, where and when it E‘ to be served, i

22. Do you have any sentences to serve after you complete the ﬁeno& imposed by the

Aea AN

23. State concisely every ground on which you claim that you are being held unlawfully,
summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional
grounds and facts supporting same.
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(a) Ground One:

BURKETT ceoAb dFaiel ThE Rrslir— 5
 ABRERTB s AT okt SR

Supporting FACTS (Tell your story briefly without citing cases or law.): —
; Ef S RYGAS S Fowe TS A rioac (eE)
HERERN AT % 10,

(b) Ground Two:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(¢) Ground Three:

Supporting FACTS (Tell your story briefly without citing cases or law. )

(d) Ground Four;

Supporting FACTS (Tell your story briefly without citing cases or law.):
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WHEREFORE, petitioner prays that the court grant petitioner eelief to which he may be entitled
in this proceeding. -

EXECUTED at Ely State Prison, on the _#_day of the month of [~
of the ycar 2011.

Sigrature of petitioner

State Prison
Post Office Box 1989
Ely, Ncvada 39301-1989

Signature of Atiorney (if any)

Attorney for petitioner

Address

VERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing
petition and knows the contents thereof, that the pleading is true of his own knowledge, except as to those
matters stated on information and belief, and as to such matters he believes them to be true.

Petitioner

Attorney for petitioner
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CERTIFICATE OF SERVICE BY MAIL

8 G:C“BQ?K{% , hereby certify pursuant to N.R.C.P, 5(b), that on
this 7 day of the month of _ 57, , of the year 2015 T mailed a true and
correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS addressed (o

Respondent prison of jail official
é’q XN
Attorney General 7 3
Heroes' Memorial Building : District Attorney of County of Conviction
100 North Carson Street J
Carson City, Nevada 89710-4717 s Ko, 3T AT
, v I 212
Address
U Signature of Petitioner
7
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AFFIRMATION PURSUANT TO NRS 239B.030

{ locr Bouspers NDOCH /el

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED M‘L&}i% e

;'iué)’sm")’ &Q ?ﬁ/:s

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
DATED THIS Bgé' DAYOF y=-4, ,20/F .

]

/@@,?W.

ot

- roy

INMATE PRINTED NAME: C OZL % LARK T 47
INMATENDOC# /(v

INMATE ADDRESS: ELY STATE PRISON
P.0.BOX 1989
ELY,NV 89301
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o oo FILED

MAR 13 2019
— h\ o
ST o A OAA
NAME (ogi BGREEST
Plaintiff(s),
CASENOA Y- 78F6B5~w =
-V§-
. NoneE  aF
NAME £ 53 —
{ :Q&]'Qic"i’iou .
Defendant(s).

COMES N OW,M, in PRO PER and herein above respectfully

Moves this Honorable Court for a CC: RRScTiors 345 Ll 7

"~ Keeoad

9_ The above is made and based on the following Memorandum of Points and Authorities.
m
2 = ""1’\
2 m O
o = ®
2 2@
m T O
QB
cc) A-19- 788633~ W
S NOTC
A Nofice
4822252

e

|

AR
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MEMORANDUM OF POINTS AND AUTHORITIES
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP Rule 5 (b), I hereby certify that { am the Petitioner/Defendant named herein

and that on this _i¢~ dayof ﬂ/; izz, , 20_{% _, I mailed a true and correct copy of this

foregoing _Aéz'_(_mz R e e oS to the following:

2% ey
=Y o
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10

11

12

13

14

15
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17

18

19
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27

28

AFFIRMATION

Pursuant to NRS 239b.030

The undersigned does hereby affirm that the preceding document, Alé e

A I A

(Title of Document)
Filed in case number:,, j§~ 222633 ¢, <.

/S\Document does not contain the social security number of any person
Or
o Document contains the social security number of a person as required by:

a A Specific state or federal iaw, to wit

Or

o For the administration of a public program
Or

o For an application for a federal or state grant
Or

o Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230, and NRS 125b.055)

DATE: S </O "1 , 7

(Signature)

(Print Namg)

¥4 t: Dea L ﬁi;'ﬁ

(Attorney for)
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DECLARATION PURSUANT TQO: N.R.S. 208.165

(W §na%,,,_ggzﬁ~ , OF INMATE IDENTIFICATION
NUMBER: /& ./ , AM A LAWFULLY

COMMITTED PRISONER OF THE NEVADA DEPARTMENT OF
CORRECTIONS, PRESENTLY IN THE LAWFUL CARE AND
CUSTODY OF ELY STATE PRISON, LOCATED AT: 12000 NORTH
BOTHWICK ROAD, (MAILING) P.O. BOX 1989, IN CITY OF: ELY,
COUNTY: WHITE PINE, STATE: NEVADA, 89301. DOES AFFIRM
THAT THE ATTACHED DOCUMENT
ENTITLED: lrter ae CZnzee rrm . ,
IS TRUE & CORRECT TO THE BEST OF MY KNOWLEDGE &
BELIEF, AND ANY FALSE STATEMENT OF MATERIAL FACT
MADE THERE IN SHALL BE SUBJECTED TO THE PAINS AND
PENALTIES OF PERJURY PURSUANT TO: N.R.S. 208.165,
THIS, iz, DAY OF:_a A5, (. 2049

INMATE SIGNATI;TR & @ L. f«‘_)\,ﬂ%?}d

INMATE NAME (PRINTED): $ o2~ L B RET S
ADDRESS: ELY STATE PRISON
P.O. BOX 1989, ELY, NEVADA 89301
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Electronically Filed
4/18/2019 2:46 PM
Steven D. Grierson
CLERK OF THE COU
2
3 EIGHTH JUDICIAL DISTRICT
4 CLARK COUNTY, NEVADA
54| JOEL BURKETT, } Case No.: A-19-788633-W
}
6 Petitioner, J DEPT. No.: XII
7 Vs, y {Tenth Petition)
)
8 THE STATE OF NEVADA %
9 Respondent %
10
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
i1
12 FINDINGS OF FACT
13 i. On Janwary 19, 1981, the State of Nevada charged Joel Burkett
("Petitioner™) by way of Information with Coumt 1, ROBBERY & USE OF A
141 DPEADLY WEAPON IN COMMISSION OF A CRIME (Felony — NRS 200.380,
©ib 193.165); Count 2, FIRST DEGREE KIDNAPPING & USE OF A DEADLY
151 WEAPON IN COMMISSION OF A CRIME (Felony ~ NRS 200.310, 193.165); Count
3. SEXUAL ASSAULT (Felony — NRS 200.364, 200.366); and Count 4, SEXUAL
16 i1 ASSAULT (Felony — NRS 200.364, 200.366).
17 _ 2 On May 4, 1981, the jury found the Petitioner guilty of Count I,
18 ROBBERY WITH USE OF A DEADLY WEAPON; Count 2, FIRST DEGREE
KIDNAPPING WITH USE OF A DEADLY WEAPON; Count 3, SEXUAL
19 ASSAULT, and Count 4, SEXUAL ASSAULT.
20 s 3, On June 2, 1981, Petitioner was sentenced {o serve a term in the Nevada
21 i1 State Prison as follows: Count 1, Fifteen years for Robbery and a consecutive fifteen
ii (15} years for Use of a Deadly Weapon in Commission of a Crime; Count 2, Life with
22 Possibility of Parole and a consecutive term ol Life with the Possibility of Parole for
;i Use of a Deadly Weapon in Commission of a Crime; Count 2 is to be served
23; consecutive to Count 1; Count 3, Lifc with Possibility of Parole; Count 3 to run
i concurrent to count 2; and Count 4, Life with Possibility of Parole. Count 4 to be
24 ;i served consecutive to count 3.
25 4, On June 19, 1981, Petitioner filed a direct appeal.
26
3. On July 29, 1981, the District Court filed the Judgment of Conviction.
27!
28
MICHELLE LEAVITY |
MISTRICT WDSE | 1
DEPARTMENT TWELYE '
LAS VEGAS, NEVADA BR155 5

e s @S NUMDEL A TBBO 33
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6, Omn April 21, 1983, the Ruprome Court of the State of Mevada dismissed
i thesppead. Rensittitg issued on May 14, 1983,
3 7. £ February 2, 1994, Petitioner filed his first Petition for Writ of Habous

P Corpus {Pask-Conviction),
g Copusy ‘
£ N O February 28, 1994, the District Court Sled sn Amended Sudement of
i Convietiom,
{, - y , - e e 4

2. O Jane 7, 1999, Petitioner filed his sceond Patiton fir Writ of Habeag
Ti Corpust fﬁ}(zisir{((}iik’ii)‘ii?}ﬁ}\
8 0. On Auvgost 18, 1999, the District Court filed the Pindings of Faci,
g Conchisions of Luw, and (}rdr;r whaseby the District Cowrt denfed Petitioner’s steond
T i Petition for Wit of Habeas Corpus { Pest-Conyi jetion),
jEi38

i 1l O Adogost 31, 1999, Petittoner filed a Notive of Appest of the District
1 Count’s denial of his second Fetition fir Wit of Habeas Corpus {Post-Uonviciion).

12y 12 O August 21, 2001, the Supreme Court of the State of Nevada affirmed
33i he Disida (“ purt’s denial of Petitioner™s second Petition for Writ of Habeas Cps
i {Post-Conviciion),

H 13,0 On November 18, 20G1, Petitioner filed Iis thivd Petition for Wit of
13 i Habeas Corpus (Post-Conviction}.

iﬁ 4. { Febroary 14, 2003, the Distict Cowrt filed the Findings of Faq,
ypii Conclusions of Law, wnd Cnder whe eb} fhe District Court denied Pefitioner’s third

Peution for Writ of Habeas Corpas {Past-Conviction).

i 15, On March 20, 2002, Petiioner filed 2 Notce of Appeal of the Distrigt
% i Court's denial of bis thivd Petition for Wit of Habees Corpus (Post-Conviction),

28 16, On Pebrosey 19, 2003, Petitioner Gled hix founth Petition for Wit of
7y i Habeas Corpus (Post-Convicion),

22 P70 O March 7, 2003, in regponse o Petitioner’s Notiss of Appeal of the
Digtrict Cowt's deordal ot s dhind Petition for Wit of Hobeas Corpus (Post
23 Conviption}, the Mevada Supremie Cowt ordered “the hadpment of the district conn
24 REVERSED AND REMANDED o the distewt court for procesdinigs consistent with
this arder.”

25
I8 Lin May 14, 200F, the Distriet Coent filed an Qrder wherehy the Distriot
261 Courtdenied Petitioners fourth petition for Writ of Habess Corpas (Post-Conviction).
’2’?"‘
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i%. On May 27, 2003, Petiticner filed a Notice of Appeal of the District
Court’s denial of his fourth Petition for Writ of Habeas Corpus (Post-Conviction}.

20, On April 2, 2004, the Bupreme Cowrt of the Btate of Nevada alfirmed the

Drigirict Court’s denial of Petitioner™s fourth Petition for Writ of Habeas Corpus {Post-

Convicion}.

2. On Beplember 1. 2004, Fetitioner filed his fifth Petition for Weit of
Habeas Corpus (Post-Copviction}.

22 On November 1, 2004, the District Court filed the findings of Fact,
Conchusions of Law snd Order whereby the DHsirder Court denjed Petitioners fifth
Petition for Writ of Habeas Corpas {Post-Canviction},

23, On May 13, 2005, Petittoner filed his sixth Petition for Wit of Habeas
Corpus {Posi-Conviction),

24, On July 25, 2003, the Diswret Court filed the Findings of Fact,
Conclusions of Lew and Qeder whereby the Distriet Court dismissed Petitioners suith

Petition for Writ of Habeas Corpus {Post-Conviction),

25 On Asgust 9, 2005, Petitiener filed a Notice of Appeal of the distriet
Court™s deninl of his sixth Petition for Writ of Habeas Corpus (Post-Convietion},

26, On December 16, 2003, the Sopreme Cowt of the State of Newads
affirmed the Distriet Cowrt's denisl of Petitfonsr’s sixth Petition for Writ of Habeas
Corpus {Post-Conviction},

7. On huly 7, 2011, Petitioner filed his seventh Petition for Writ of Habeas
Corpus {Post-Conviconl.

2%, On November 14, 2011, the Distrivt Court filed an Onder Graniing
State’s Motion to Dismiss and Order Direciing Cleck of Court ¢ Teaosfer {the seventh]
Petition for Writ of Habeas Corpes to the Seventh Judicial District.

29, On June 14, 2013, Petitioner filed his eighth Petition for Writ of Habeas
Corpus {Pose-Conviction).

36, On hdy 10, 2013, the District Court filed the Findings of Fact,
Conclusions of Law and Qrder whereby the District Court densed Petitionérs eighth

FPetttion for Writ of Habeas Cormpas (Post-Conviction).

3. On fuby 22, 20173, Petitfonsr fled a Notice of Appeal of the District
Court’s dental of bis eighth Petition for Writ of Habeas Corpus (Post-Conviction).
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32, Qo February 20, 2014, the Supreme Cowt »f the State of Nevada
affirmed the District Cowrt’s denial of Peltltioner’s eighth Petition for Weit of Habeas
Cerpus {(Post-Convicion}

33, On Seplember 7, 2316, Petitioner filed his ninth Petition for Wit of
Habeas Comas (Post-Convistion}.

3. On Qutober 31, 2016, the Mstric! Court filed the Findings of Faot,
Conclusions of Lo and Order wherehy the Distriet Count dended Petitioner’s ninth
Petition for Writ of Habeas Corpus {Post-Convicton.

35, On MNpeember 18, 2016, Petiioner filed 2 Notoe of Appeal of the
iNstriot Conet’s destal of his pinth Peltion for Writ of Habess Corpus (Posi-
Cioanviciion).

36, On August 14, 2017, the Supreme Court of the Nate of Nevada reversed
and remanded the Distriot Cownt’s denial of Petiioner’s winth Petition for Wit of
Habeas Corpus {Posi-Conviction) because the Peillion was ¢ thme computation issge
andd should have been Gled in the ccunty where the Petitioner i comently serving his
prison .

37. On March 2, 2018, the District Court filed an Amended Jodgement of
Cowviction charifving that Count 3 was to ran concorrent i Count 2, and Oount 4 was
10 an conscomtive to Dyamnt 3,

3% On lune 14, 2018, Paitioner fled 3 notdor of spperd on e Anended
Hudgement o Lammm ana Writ of Mandarous seckiog the Sepreme Uoort of the
Btate of }\ewazs 1o direct the Nevada Department of Comections to accurstely caloudate
his sentencs,

390 Un Jonuary 17, 3019, the Appeals Court of the Siste of Mevada filed ar
Chreder digmissing the appeal.

33 On February 1, 2019, Petitioner filed the instant tenth Petition For Wrirof
Habeas Corpus {Post-Convistion),

41. i Febroary 7, 2018, Petitoney filed 3 Motion v Amend the Peittton for
Wit o Habeas Corpus, and supplemented his argument,

42, The instat petition is unthacle. Absent guod vause for the fuilure 1o
presemt e claim in e prior petition or for presending the cladm again, and avtusd
prequdice, the petition pust be dismissed,

ire
fff
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CUNCLUSIONS OF LAW

i NRE 34 81002), poversing “Addiional reasong for dismissal of petition,”
regrives i “‘iai sevond or suscessive petition maust be dismissed i the jadgr or jusiice
determsines that ¥ fails fo allege wow or different grovnds for relief and that the prive
deteominntion was oo the merits or, if sew and different grounds are alleged, the judge
or justice fionds that the falure of the petithser B assert those goamnds fn a prior potitdon
constitoted an sbuge of the writ”

2. The petittoner ks the burden of pleading and proviog speeiiic s that
demonstrate both good cause for failing o present 3 clatm o Ry g}tm‘mins;; & siaim.
agaia and actoal prejustive. MRS 3483003}, See alno Stare v, Haberstrah, 118 New, 173,
181, &9 P.3d 678, 681 (2003

k3 A coamt st dismnizs 2 habeas petition i # presents clmims thid either
WEre 'prt‘%ﬂieé e an eardior provesding or eould bave been presented noan earher
psvmeéi‘;gﬁ paiess the court mi\ both oatse for fail Amg 1o present the claims carlier or
for raising there sgain and scteal prefudics o the petittooer. Eworn v Stae, 117 Mev,
S09, §21-622, 28 .34 498, 307 (2001,

4. Unitke initial petitions which certainly requirs a2 careful roview of the
record, SucCessive gs::t‘iti'om mfw b disnrissed hased solely on the face of the petition
Ford vy Warden, 111 Nev, 872, 882, 961 P.2d 123, 129 (1995

5, Ap'\iicaﬁf\r of the sisfutory procedural default nudeg 0 post-eony fotion

mms peittions is mandarory. Siede v Disivicr Court (Riker), 121 Moy, 325, 331, 112
>34 107G, 1474 {2005,

£, Muritiess, susceasive sond ustimely potitions clog the court aysiam snd
andermine e Hnality of convictions, Lozady 1 Saafe, 110 Wev, 349, 358, 871 P24
944, B3¢ (18,

7. The inatant petition is a successive pelition, and therefre iy subject jo
dismiasal pursuant 0 NKE 3481002 MRS 34.81003). The petiticn oust be dlsmissed i
petitioner fatfed fo allege mow <o different grownds for el and the prioy defarmination
was on the merits o, i pewe and different grounds are mised io the p’wiﬂusz and the court
deterniines the fihure of e petitiongr te assord those groumds in s peior petiilon
conmiituied an shuse of the writ. Absent good cavse for the fathere to prosent the elaim
in a prior pediion or for presenting the olatm again, end actual prejudice, the peliion
maust be dismissed,

sS. Here, the Petittoney comends his stiorney coneeded paslt w the sexud
assault chargd during closing srgument at his tdal dn viclation of his sivth snendresat
rights, Petitioner contends the recent Ungted States Supreme Court vase of Ml v
Louiniona, 384 US, o , 138 S.C1 1804, (20181 b applicable aod he & therefore
entitied to relief in the instant petition,

v
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9 The LUinited States Supreme Court decided 3eCay v Londsiang on May
14, 2018, Thus, the Petitioner’s instant claim that his attoraey conceded guil without
his ponsent, in hia Poddon flled on Febwoary 1, 2019, within 2 vesr of the 3eCov
dediston, may suppert guod cause to overcome the Petitioner’s fatlore to file his Petition
within a yewr of the remiititor issued from direct appeal on May 13, 1983, [ris also good
cause o overcome the Petitioner’s fatlure o bring the daing fn 8 previous petition
because it is a now clain: thet eould net have been brought before the MeCoy decision,
Sew Hagforway v Seage, 119 Nev, 248 (2003},

W, Howeven, a mview of the recard amd closing sryoment of defense
counsel indicates the Pelifioner™s clabe is witheat merlt, Defesse cosngel vigorously
argued o the jury that the State failed 1o meel thelr buden of prool and that the fury
should retm » verdicl of st guilty s to all epunts, The Petitfoner took the stand in his
own defense of the fime of tdal. On direct examination, Petiioner tesified that he had
sex witls the victim, bul claimed & was oonsensasl. { See i transeript, pe. 397

Petitioner’s tial connsel srgued 1o the jury thet thele verdict woald be gulded by
wh they believed. They beard hoth sides of the story. They heard the wtimony of the
viciim and the Petidoner. Counsel sisted let’s say you don't believe anviing myy chient
said (fee wial trumseript, pr. 4681 “Now, rernember, we're tatking heve as i we did not
put o 3 defense” {(See trinl banscript, ped?1) “So what Iy trying to show vou is if
you went with that view, which of course T sonld seriousty oppose sod will vigorousty,
argue against — where oan you go Fom here?” {See wial trinscripy, pg. 471

Counsel went drrough each charge with the jury and argued exiensively that
there was ressovable doult, He stated, “falll dald. Taking & o te best svent, then, of
what orald vou fSud him guilty ofl these four eounts, that leaves one count — that he hed
sexval imtercourse with ber againat her will, by force or fear, A sexual wssach, More
refined way for rape. All vight. And there was evidenoe of that, taking the best events,
boenuse she agreed it was not with her consent™ (Ses trlal tranactipt, pg. 476). “Now, if
you take anr case and throw it out the windoew — don’t beliove anyihing from him. Don’t
belisve anybody, or her, with 2 vengeance of eonviction, and geing with the Siate’s ~
sinaply back to the 18" Uentiry ~ then you could come back with & verdict of gty of
sexual sysanll” (See il unsoript pg. 4775 Counsel then vontimees e argue there was
no evideres of foroed sex hevause e victin and Petitioocr both bad po marks on them
{Fee wigl fraosoript, pg. 4783 Counsdd also vigorowly wrpoed the victim was o
trathitol in her testinmony to the hury pointing out incomsistencies In ber testimony and
her satements o G police, and srguing the medical examiner found no evidense of
aual sex which the victim reported. (See trial transcript pg’s. 476~ 486),

Defense counsel fuetber stated, “Now, again, we're sl talling in the bewt
evidence of the Btaie’s eaxe.” “Now, what are we going fo Sod him guilly of? Ondy one
srime you can find him pu s

ey of That's sexual assasly, ooe count of having sexont
intercourse with Tina Cage” {(See tial fransoript, pg. 4793,
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A review of the entire closing argwment indicates defense counsel did not convede guilt
1o the sexnal assault charge. Accordingly, Petitioner™s claim is withouwt merit. MeCay
tioner failed to show prejudice, and Gerefore, the

v. Lowfviana is oot applicable. Peu

petition must be denied.

ORDER

THERFORE, 1T 18 HEREBY ORDERED that the Petiticn for Writ of Habeas
Corpus (Pest-Conviction) shall be, and if is, herehy DENIED.

Daied this ¢ day of April, 2019,

AR

& { ' LAAAORAS
MOCHRLLE L EAYITT
DISTRICT COURT JUDGE
DEPARTMENT XH
BIGHTH JUDICIAL DISTRICT




B e

CERTIFICATE OF MAILING

pES

§ hereby cortify that on the date filed, 1 placed a copy of the Order for

Petition for Wit of Habeas Corpua {Post-Conviction) buihe 118 Madl, pastage
b < ! r g4

-

2 T~

prepaid wn

Jost Burkenr #1611 Steven B, Wollson

Bly Siate Prigon Clark County District Atorney
P43, Box 1988 200 Lewis Avenug

Ely, Nevada 8930 Las Vegans, Novada 88185

on o

.

13 Auron Ford
H Mevicda Attcrney General
138 S35 E. Washinglon, Suite 3900
Las Vegas, NV 351011068
125

¢ )
T imele, Tyringe.
Pamels Rochs
Fudivial Executive Assistant
Department XH
Eighth Judicial District Cowt

CO52194

Joel Burketd

¥3,

Willinm Giters

{Tenth Peittion)
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h
¢
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H
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Electronically Filed
4/22/2019 10:02 AM
Steven D. Grierson

CLERK OF THE COU,

DISTRICT COURT
CLARK COUNTY, NEVADA
JOEL BURKETT,
Case No: A-19-788633-W
Petitioner,
Dept No: XII
vSs.
WILLIAM GITTERE,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on April 18, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. IT you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on April 22, 2019.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 22 day of April 2019, I served a copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

[ The United States mail addressed as follows:
Joel Burkett # 16111
P.O. Box 1989
Ely, NV 89301

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-19-788633-W
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Electronically Filed
4/18/2019 2:46 PM
Steven D. Grierson
CLERK OF THE COU
2
3 EIGHTH JUDICIAL DISTRICT
4 CLARK COUNTY, NEVADA
54| JOEL BURKETT, } Case No.: A-19-788633-W
}
6 Petitioner, J DEPT. No.: XII
7 Vs, y {Tenth Petition)
)
8 THE STATE OF NEVADA %
9 Respondent %
10
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
i1
12 FINDINGS OF FACT
13 i. On Janwary 19, 1981, the State of Nevada charged Joel Burkett
("Petitioner™) by way of Information with Coumt 1, ROBBERY & USE OF A
141 DPEADLY WEAPON IN COMMISSION OF A CRIME (Felony — NRS 200.380,
©ib 193.165); Count 2, FIRST DEGREE KIDNAPPING & USE OF A DEADLY
151 WEAPON IN COMMISSION OF A CRIME (Felony ~ NRS 200.310, 193.165); Count
3. SEXUAL ASSAULT (Felony — NRS 200.364, 200.366); and Count 4, SEXUAL
16 i1 ASSAULT (Felony — NRS 200.364, 200.366).
17 _ 2 On May 4, 1981, the jury found the Petitioner guilty of Count I,
18 ROBBERY WITH USE OF A DEADLY WEAPON; Count 2, FIRST DEGREE
KIDNAPPING WITH USE OF A DEADLY WEAPON; Count 3, SEXUAL
19 ASSAULT, and Count 4, SEXUAL ASSAULT.
20 s 3, On June 2, 1981, Petitioner was sentenced {o serve a term in the Nevada
21 i1 State Prison as follows: Count 1, Fifteen years for Robbery and a consecutive fifteen
ii (15} years for Use of a Deadly Weapon in Commission of a Crime; Count 2, Life with
22 Possibility of Parole and a consecutive term ol Life with the Possibility of Parole for
;i Use of a Deadly Weapon in Commission of a Crime; Count 2 is to be served
23; consecutive to Count 1; Count 3, Lifc with Possibility of Parole; Count 3 to run
i concurrent to count 2; and Count 4, Life with Possibility of Parole. Count 4 to be
24 ;i served consecutive to count 3.
25 4, On June 19, 1981, Petitioner filed a direct appeal.
26
3. On July 29, 1981, the District Court filed the Judgment of Conviction.
27!
28
MICHELLE LEAVITY |
MISTRICT WDSE | 1
DEPARTMENT TWELYE '
LAS VEGAS, NEVADA BR155 5
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6, Omn April 21, 1983, the Ruprome Court of the State of Mevada dismissed
i thesppead. Rensittitg issued on May 14, 1983,
3 7. £ February 2, 1994, Petitioner filed his first Petition for Writ of Habous

P Corpus {Pask-Conviction),
g Copusy ‘
£ N O February 28, 1994, the District Court Sled sn Amended Sudement of
i Convietiom,
{, - y , - e e 4

2. O Jane 7, 1999, Petitioner filed his sceond Patiton fir Writ of Habeag
Ti Corpust fﬁ}(zisir{((}iik’ii)‘ii?}ﬁ}\
8 0. On Auvgost 18, 1999, the District Court filed the Pindings of Faci,
g Conchisions of Luw, and (}rdr;r whaseby the District Cowrt denfed Petitioner’s steond
T i Petition for Wit of Habeas Corpus { Pest-Conyi jetion),
jEi38

i 1l O Adogost 31, 1999, Petittoner filed a Notive of Appest of the District
1 Count’s denial of his second Fetition fir Wit of Habeas Corpus {Post-Uonviciion).

12y 12 O August 21, 2001, the Supreme Court of the State of Nevada affirmed
33i he Disida (“ purt’s denial of Petitioner™s second Petition for Writ of Habeas Cps
i {Post-Conviciion),

H 13,0 On November 18, 20G1, Petitioner filed Iis thivd Petition for Wit of
13 i Habeas Corpus (Post-Conviction}.

iﬁ 4. { Febroary 14, 2003, the Distict Cowrt filed the Findings of Faq,
ypii Conclusions of Law, wnd Cnder whe eb} fhe District Court denied Pefitioner’s third

Peution for Writ of Habeas Corpas {Past-Conviction).

i 15, On March 20, 2002, Petiioner filed 2 Notce of Appeal of the Distrigt
% i Court's denial of bis thivd Petition for Wit of Habees Corpus (Post-Conviction),

28 16, On Pebrosey 19, 2003, Petitioner Gled hix founth Petition for Wit of
7y i Habeas Corpus (Post-Convicion),

22 P70 O March 7, 2003, in regponse o Petitioner’s Notiss of Appeal of the
Digtrict Cowt's deordal ot s dhind Petition for Wit of Hobeas Corpus (Post
23 Conviption}, the Mevada Supremie Cowt ordered “the hadpment of the district conn
24 REVERSED AND REMANDED o the distewt court for procesdinigs consistent with
this arder.”

25
I8 Lin May 14, 200F, the Distriet Coent filed an Qrder wherehy the Distriot
261 Courtdenied Petitioners fourth petition for Writ of Habess Corpas (Post-Conviction).
’2’?"‘
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i%. On May 27, 2003, Petiticner filed a Notice of Appeal of the District
Court’s denial of his fourth Petition for Writ of Habeas Corpus (Post-Conviction}.

20, On April 2, 2004, the Bupreme Cowrt of the Btate of Nevada alfirmed the

Drigirict Court’s denial of Petitioner™s fourth Petition for Writ of Habeas Corpus {Post-

Convicion}.

2. On Beplember 1. 2004, Fetitioner filed his fifth Petition for Weit of
Habeas Corpus (Post-Copviction}.

22 On November 1, 2004, the District Court filed the findings of Fact,
Conchusions of Law snd Order whereby the DHsirder Court denjed Petitioners fifth
Petition for Writ of Habeas Corpas {Post-Canviction},

23, On May 13, 2005, Petittoner filed his sixth Petition for Wit of Habeas
Corpus {Posi-Conviction),

24, On July 25, 2003, the Diswret Court filed the Findings of Fact,
Conclusions of Lew and Qeder whereby the Distriet Court dismissed Petitioners suith

Petition for Writ of Habeas Corpus {Post-Conviction),

25 On Asgust 9, 2005, Petitiener filed a Notice of Appeal of the distriet
Court™s deninl of his sixth Petition for Writ of Habeas Corpus (Post-Convietion},

26, On December 16, 2003, the Sopreme Cowt of the State of Newads
affirmed the Distriet Cowrt's denisl of Petitfonsr’s sixth Petition for Writ of Habeas
Corpus {Post-Conviction},

7. On huly 7, 2011, Petitioner filed his seventh Petition for Writ of Habeas
Corpus {Post-Conviconl.

2%, On November 14, 2011, the Distrivt Court filed an Onder Graniing
State’s Motion to Dismiss and Order Direciing Cleck of Court ¢ Teaosfer {the seventh]
Petition for Writ of Habeas Corpes to the Seventh Judicial District.

29, On June 14, 2013, Petitioner filed his eighth Petition for Writ of Habeas
Corpus {Pose-Conviction).

36, On hdy 10, 2013, the District Court filed the Findings of Fact,
Conclusions of Law and Qrder whereby the District Court densed Petitionérs eighth

FPetttion for Writ of Habeas Cormpas (Post-Conviction).

3. On fuby 22, 20173, Petitfonsr fled a Notice of Appeal of the District
Court’s dental of bis eighth Petition for Writ of Habeas Corpus (Post-Conviction).
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32, Qo February 20, 2014, the Supreme Cowt »f the State of Nevada
affirmed the District Cowrt’s denial of Peltltioner’s eighth Petition for Weit of Habeas
Cerpus {(Post-Convicion}

33, On Seplember 7, 2316, Petitioner filed his ninth Petition for Wit of
Habeas Comas (Post-Convistion}.

3. On Qutober 31, 2016, the Mstric! Court filed the Findings of Faot,
Conclusions of Lo and Order wherehy the Distriet Count dended Petitioner’s ninth
Petition for Writ of Habeas Corpus {Post-Convicton.

35, On MNpeember 18, 2016, Petiioner filed 2 Notoe of Appeal of the
iNstriot Conet’s destal of his pinth Peltion for Writ of Habess Corpus (Posi-
Cioanviciion).

36, On August 14, 2017, the Supreme Court of the Nate of Nevada reversed
and remanded the Distriot Cownt’s denial of Petiioner’s winth Petition for Wit of
Habeas Corpus {Posi-Conviction) because the Peillion was ¢ thme computation issge
andd should have been Gled in the ccunty where the Petitioner i comently serving his
prison .

37. On March 2, 2018, the District Court filed an Amended Jodgement of
Cowviction charifving that Count 3 was to ran concorrent i Count 2, and Oount 4 was
10 an conscomtive to Dyamnt 3,

3% On lune 14, 2018, Paitioner fled 3 notdor of spperd on e Anended
Hudgement o Lammm ana Writ of Mandarous seckiog the Sepreme Uoort of the
Btate of }\ewazs 1o direct the Nevada Department of Comections to accurstely caloudate
his sentencs,

390 Un Jonuary 17, 3019, the Appeals Court of the Siste of Mevada filed ar
Chreder digmissing the appeal.

33 On February 1, 2019, Petitioner filed the instant tenth Petition For Wrirof
Habeas Corpus {Post-Convistion),

41. i Febroary 7, 2018, Petitoney filed 3 Motion v Amend the Peittton for
Wit o Habeas Corpus, and supplemented his argument,

42, The instat petition is unthacle. Absent guod vause for the fuilure 1o
presemt e claim in e prior petition or for presending the cladm again, and avtusd
prequdice, the petition pust be dismissed,

ire
fff
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i NRE 34 81002), poversing “Addiional reasong for dismissal of petition,”
regrives i “‘iai sevond or suscessive petition maust be dismissed i the jadgr or jusiice
determsines that ¥ fails fo allege wow or different grovnds for relief and that the prive
deteominntion was oo the merits or, if sew and different grounds are alleged, the judge
or justice fionds that the falure of the petithser B assert those goamnds fn a prior potitdon
constitoted an sbuge of the writ”

2. The petittoner ks the burden of pleading and proviog speeiiic s that
demonstrate both good cause for failing o present 3 clatm o Ry g}tm‘mins;; & siaim.
agaia and actoal prejustive. MRS 3483003}, See alno Stare v, Haberstrah, 118 New, 173,
181, &9 P.3d 678, 681 (2003

k3 A coamt st dismnizs 2 habeas petition i # presents clmims thid either
WEre 'prt‘%ﬂieé e an eardior provesding or eould bave been presented noan earher
psvmeéi‘;gﬁ paiess the court mi\ both oatse for fail Amg 1o present the claims carlier or
for raising there sgain and scteal prefudics o the petittooer. Eworn v Stae, 117 Mev,
S09, §21-622, 28 .34 498, 307 (2001,

4. Unitke initial petitions which certainly requirs a2 careful roview of the
record, SucCessive gs::t‘iti'om mfw b disnrissed hased solely on the face of the petition
Ford vy Warden, 111 Nev, 872, 882, 961 P.2d 123, 129 (1995

5, Ap'\iicaﬁf\r of the sisfutory procedural default nudeg 0 post-eony fotion

mms peittions is mandarory. Siede v Disivicr Court (Riker), 121 Moy, 325, 331, 112
>34 107G, 1474 {2005,

£, Muritiess, susceasive sond ustimely potitions clog the court aysiam snd
andermine e Hnality of convictions, Lozady 1 Saafe, 110 Wev, 349, 358, 871 P24
944, B3¢ (18,

7. The inatant petition is a successive pelition, and therefre iy subject jo
dismiasal pursuant 0 NKE 3481002 MRS 34.81003). The petiticn oust be dlsmissed i
petitioner fatfed fo allege mow <o different grownds for el and the prioy defarmination
was on the merits o, i pewe and different grounds are mised io the p’wiﬂusz and the court
deterniines the fihure of e petitiongr te assord those groumds in s peior petiilon
conmiituied an shuse of the writ. Absent good cavse for the fathere to prosent the elaim
in a prior pediion or for presenting the olatm again, end actual prejudice, the peliion
maust be dismissed,

sS. Here, the Petittoney comends his stiorney coneeded paslt w the sexud
assault chargd during closing srgument at his tdal dn viclation of his sivth snendresat
rights, Petitioner contends the recent Ungted States Supreme Court vase of Ml v
Louiniona, 384 US, o , 138 S.C1 1804, (20181 b applicable aod he & therefore
entitied to relief in the instant petition,

v
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Lok

2.
24
25
28
27,

9 The LUinited States Supreme Court decided 3eCay v Londsiang on May
14, 2018, Thus, the Petitioner’s instant claim that his attoraey conceded guil without
his ponsent, in hia Poddon flled on Febwoary 1, 2019, within 2 vesr of the 3eCov
dediston, may suppert guod cause to overcome the Petitioner’s fatlore to file his Petition
within a yewr of the remiititor issued from direct appeal on May 13, 1983, [ris also good
cause o overcome the Petitioner’s fatlure o bring the daing fn 8 previous petition
because it is a now clain: thet eould net have been brought before the MeCoy decision,
Sew Hagforway v Seage, 119 Nev, 248 (2003},

W, Howeven, a mview of the recard amd closing sryoment of defense
counsel indicates the Pelifioner™s clabe is witheat merlt, Defesse cosngel vigorously
argued o the jury that the State failed 1o meel thelr buden of prool and that the fury
should retm » verdicl of st guilty s to all epunts, The Petitfoner took the stand in his
own defense of the fime of tdal. On direct examination, Petiioner tesified that he had
sex witls the victim, bul claimed & was oonsensasl. { See i transeript, pe. 397

Petitioner’s tial connsel srgued 1o the jury thet thele verdict woald be gulded by
wh they believed. They beard hoth sides of the story. They heard the wtimony of the
viciim and the Petidoner. Counsel sisted let’s say you don't believe anviing myy chient
said (fee wial trumseript, pr. 4681 “Now, rernember, we're tatking heve as i we did not
put o 3 defense” {(See trinl banscript, ped?1) “So what Iy trying to show vou is if
you went with that view, which of course T sonld seriousty oppose sod will vigorousty,
argue against — where oan you go Fom here?” {See wial trinscripy, pg. 471

Counsel went drrough each charge with the jury and argued exiensively that
there was ressovable doult, He stated, “falll dald. Taking & o te best svent, then, of
what orald vou fSud him guilty ofl these four eounts, that leaves one count — that he hed
sexval imtercourse with ber againat her will, by force or fear, A sexual wssach, More
refined way for rape. All vight. And there was evidenoe of that, taking the best events,
boenuse she agreed it was not with her consent™ (Ses trlal tranactipt, pg. 476). “Now, if
you take anr case and throw it out the windoew — don’t beliove anyihing from him. Don’t
belisve anybody, or her, with 2 vengeance of eonviction, and geing with the Siate’s ~
sinaply back to the 18" Uentiry ~ then you could come back with & verdict of gty of
sexual sysanll” (See il unsoript pg. 4775 Counsel then vontimees e argue there was
no evideres of foroed sex hevause e victin and Petitioocr both bad po marks on them
{Fee wigl fraosoript, pg. 4783 Counsdd also vigorowly wrpoed the victim was o
trathitol in her testinmony to the hury pointing out incomsistencies In ber testimony and
her satements o G police, and srguing the medical examiner found no evidense of
aual sex which the victim reported. (See trial transcript pg’s. 476~ 486),

Defense counsel fuetber stated, “Now, again, we're sl talling in the bewt
evidence of the Btaie’s eaxe.” “Now, what are we going fo Sod him guilly of? Ondy one
srime you can find him pu s

ey of That's sexual assasly, ooe count of having sexont
intercourse with Tina Cage” {(See tial fransoript, pg. 4793,
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A review of the entire closing argwment indicates defense counsel did not convede guilt
1o the sexnal assault charge. Accordingly, Petitioner™s claim is withouwt merit. MeCay
tioner failed to show prejudice, and Gerefore, the

v. Lowfviana is oot applicable. Peu

petition must be denied.

ORDER

THERFORE, 1T 18 HEREBY ORDERED that the Petiticn for Writ of Habeas
Corpus (Pest-Conviction) shall be, and if is, herehy DENIED.

Daied this ¢ day of April, 2019,

AR

& { ' LAAAORAS
MOCHRLLE L EAYITT
DISTRICT COURT JUDGE
DEPARTMENT XH
BIGHTH JUDICIAL DISTRICT
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INTHE £,&urH_ JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF ¢ 2/4z ¥k

‘ )
. \ )
JoEl BurRKETT %
Petitioner/Plaintiff, ) NOTICE OF APPEAL ..

VS. ;
THE STarE o F AlEUADA )
Respondent/Defendant. %
)

Notice is hereby given tha.tz Qc;) E(?) e RS , Petitioner/Defendant|
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Electronically Filed
5/22/2019 9:32 AM
Steven D. Grierson

CLER@ OF THE COUR!

ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
JOEL BURKETT,

WILLIAM A. GITTERE,

Case No: A-19-788633-W

Plaintiff(s), Dept Ne: XII

V8.

Defendant(s),

CASE APPEAL STATEMENT
1. Appellant(s): Joel Burkett
2. Judge: Michelle Leavitt
3. Appellant(s): Joel Burkett
Counsel:
Joel Burkett #16111
P.O. Box 7000

Carson City, NV 89702

4. Respondent (s); William A. Gittere

Counsel:
Aaron D. Ford, Attorney General Steven B. Wolfson, District Attorney
555 E. Washington Ave., Ste. 3900 200 Lewis Ave.
Las Vegas, NV 89101-1068 Las Vegas, NV 89155-2212
A-19-788633-W -1-

Case Number: A-19-788633-W

78




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: Yes,
Date Application(s) filed: February 1, 2019

9. Date Commenced in District Court: February 1, 2019
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A

12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 22 day of May 2019.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Joel Burkett

A-19-788633-W -2-
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Electronically Filed "
6/7/2019 11:03 AM
Steven D. Grierson

CLER@ OF THE COUR !:I

, Hloscc
, _
3
i DISTRICT COURT
5 4 ‘ CLARK COUNTY, NEVADA
6 |i JOEL BURKETT, PLAINTIFF(S) CASE NO.: A-19-788633-W
V8.
? WILLIAM A GITTERE, DEPARTMENT 12
o ||_DEFENDANT(S)
9 | CIVIL ORDER TO STATISTICALLY CLOSE CASE
| Upon review of this matter and good cause appearing,
e | IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
. statistically close this case for the following reason:
o DISPOSITIONS:
| ] Default Judgment
13 | [ 1 Judgment on Arbitration
[ ] Stipulated Judgment
14 B4 Summary Judgment
s {1 involuntary Dismissal
L1  Motion to Dismiss by Defendant(s)
1 ] Stipulated Dismissal
| Voluntary Dismissal
17 n Transferred {before trial)
_ | Non-Jury — Disposed After Trial Starts
18 ] Non-Jury — Judgment Reached
o || Jury — Disposed Afier Trial Starts
’ ] Jury -~ Verdict Reached
20 1 Other Manner of Disposition
23
n DATED this b day of June, 2019.
23 '
2 W
2 JELEAVRT  © '
- COURTYT JUDGE
27
MICHELLE 43
THSTRICT ]

LA VEGAS, NEVADA§S145

Case Number: A-19-788633-W
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Certification of Copy and
Transmittal of Record

State of Nevada SS
County of Clark } .

Pursuant to the Supreme Court order dated June 25, 2019, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a
true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 80.

JOEL BURKETT,
Plaintiff(s), Case No: A-19-788633-W

Dept. No: XII
Vvs.

WILLIAM A. GITTERE,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 27 day of June 2019.

Steven D. Grierson, Clerk of the Court

AW\»W

Heather Ungermann, Deputy Clerk






