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 Scott’s Opposition to Petitioners’ Motion is built on the false premise that 

neither the discovery commissioner nor the district court found that Lubbers’ notes 

are privileged.  This is obviously inaccurate.  The discovery commissioner’s first 

finding is that “certain of the Disputed Documents are protected by the attorney-

client privilege.”  See DCRR dated 12/6/18 (Ex. 1) at 2.  The discovery 

commissioner, however, found that “even if the Disputed Documents are protected 

by the attorney-client privilege certain of them (or portions thereof) are subject to 

disclosure under the ‘fiduciary exception’ to the extent that said documents pertain 

to the administration of [the Trust].”  Id.  The district court largely affirmed the 

discovery commissioner’s ruling and, in fact, only differed by finding that additional 

portions of Lubbers’ notes were protected by the attorney-client privilege.  See Order 

dated 5/31/19 (Ex. 2). 

 Scott’s remaining contentions in opposition to Petitioners’ stay request are 

equally flawed and contradicted by the record as: (i) Lubbers’ notes are central to 

his claims by Scott’s own admission; (ii) Petitioners will be exposed to irreparable 

harm from litigating against potentially tainted counsel; (iii) there is no prospect of 

spoliation of evidence; and (iv) as noted above, the fiduciary exception is at the heart 

of this appeal.  Petitioners will briefly address each point below. 

A. Scott’s Retroactive Attempt To Minimize The Alleged Importance 
Of Lubbers’ Notes Is Directly Contradicted By The Record.   

 
While Lubbers’ notes may have been excised from the public record, the 
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parties cannot proceed with limited discovery given Scott’s unequivocal admissions 

that Lubbers’ notes are critical to his ability to prove his fraud claim.  In his 

Opposition, Scott claims “the Disputed Documents will assist in ultimately proving 

his case, [but] his claims do not hinge solely on these records.”  See Opp’n at 6.  

Scott further represents that “he will be able to prove his claims without the Disputed 

Documents” and Petitioners’ “assertion that Scott’s fraud claims are ‘expressly 

premised’ on the notes is misleading.”  Id. (internal citations omitted). 

Suffice it to say, Scott sang a much different tune in the court below.  Indeed, 

Scott twice represented to the discovery commissioner that “[a]ny denial to 

Petitioner utilizing Lubbers’ admissions will thwart Petitioner’s ability to prove 

fraud, conspiracy, fraudulent concealment, etc.”  See Mot. for Priv. Determ. (Ex. 3) 

at 21:6-8; Reply in Support of Mot. for Priv. Determ. (Ex. 4) at 21:15-22:1 (same).  

The Court should thus disregard Scott’s claim that Lubbers’ notes are not the central 

focus of the claims asserted in his Supplemental Petition. 

 Finally, Scott’s claim that limited discovery can proceed without controversy 

ignores reality.  As Scott acknowledges, discovery in the underlying litigation has 

been hotly contested, and while the parties were able to agree on the language of the 

stay order, there will undoubtedly be disputes about the scope of such stay.  Indeed,   

the only reason no disputes have arisen on this issue to date is because Petitioners 

have refused to participate in discovery that would potentially infringe on the subject 
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matter contained in Lubbers’ notes until this matter is resolved.  See 3/21/19 E-mail 

Corresp. (Ex. 5).   

B. Petitioners Will Suffer Irreparable Harm Without A Complete 
Stay.   

 
Noticeably absent from Scott’s Opposition is any suggestion that a party does 

not suffer irreparable harm if required to litigate against an adversary in possession 

of his or her privileged information.  See Zalewski v. Shelroc Homes, LLC, 856 F. 

Supp. 2d 426, 436 (N.D.N.Y. 2012).  Moreover, because the discovery 

commissioner and district court already determined that Lubbers’ notes are 

privileged, see supra at 1-2, the possibility of disqualification is far from “remote.”  

See Opp’n at 7.  This is especially true when Petitioners have conclusively 

demonstrated why the so-called fiduciary exception to the attorney-client privilege 

has no application in the State of Nevada.  See Writ Petition at 26-33 (on file). 

Scott’s contention that Petitioners waited to raise the prospect of irreparable 

harm resulting from potential disqualification also misses the mark.  Petitioners 

raised this issue as soon as the district court ruled from the bench; the only reason it 

took nine months to reach that point is due to the lengthy briefing process before the 

discovery commissioner and district court, the four-month delay between the initial 

hearing and the entry of the DCRR, and accommodations granted to Scott’s counsel 

for personal reasons.  Notwithstanding the time it took for the stay request to become 

ripe for presentation to the district court (and now this Court), no depositions have 
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been taken in the underlying matter.  Hence, Scott’s counsel has not been in a 

position to exploit the information advantage they have gained through use of 

Lubbers’ notes.   The district court’s order contemplates scenarios where that could 

change.  Moreover, even depositions that appear ostensibly unrelated to the subject 

matter of Lubbers’ notes may unwittingly intrude into privileged areas given the 

broad contours of discovery under NRCP 26.  A complete stay is proper now.   

C. Scott Will Suffer No Irreparable Harm.   
 

Scott’s weak claim that he will suffer irreparable harm is premised on the 

specious notion that Petitioners and non-party American West Group will spoliate 

evidence if a complete stay is imposed.  This is nonsense.  First, Petitioners are well 

aware of their preservation obligations as are the undersigned counsel—assurances  

to comply with these obligations were made in the district court.  Second, a party 

cannot demonstrate irreparable harm based on a fear of potential spoliation without 

submitting evidence that prior spoliation has, in fact, occurred.  See, e.g., True the 

Vote, Inc. v. I.R.S., 2014 WL 4347197, at *3-4 (D. D.C. Aug. 7, 2014) (denying 

injunctive relief where movant showed nothing more than a “distrust” of opponent 

because “[w]ithout a finding that spoliation previously occurred, there is little basis 

to conclude that the defendants will ‘continue’ spoliating potential evidence.”).  

Delay, in other words, is not tantamount to loss of evidence.  See Ex. 5. 
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D. The Fiduciary Exception Is Directly At Issue In This Proceeding. 

 Notwithstanding Scott’s creative interpretation of the lower courts’ rulings, 

see Opp’n at 9-10, there is no question that the discovery commissioner compelled 

the production of Lubbers’ privileged notes based on a finding that the fiduciary 

exception applied.  Indeed, four of the discovery commissioner’s six overarching 

findings as to attorney-client privilege expressly related to the invocation of the 

fiduciary exception as a means to overcome the privileged nature of Lubbers’ notes.  

Ex. 1 at 2:16-3:14.  The district court affirmed this portion of the DCRR.  See Ex. 2 

at 2.  This serious legal issue requires the Court’s consideration. 

 Petitioners respectfully submit that their Motion to Stay should be granted. 

 DATED this 7th day of June, 2019.  

     CAMPBELL & WILLIAMS 

     By:____/s/ J. Colby Williams________________ 
               J. COLBY WILLIAMS, ESQ. (5549) 
          jcw@cwlawlv.com 
          PHILIP R. ERWIN, ESQ. (11563) 
          pre@cwlawlv.com 
          700 South Seventh Street 
          Las Vegas, Nevada 89101 
          Tel. (702) 382-5222 
 

     MARQUIS AURBACH COFFING 
     LIANE K. WAKAYAMA, ESQ. (11313) 
     lwakayama@maclaw.com 
     10001 Park Run Drive 
     Las Vegas, Nevada 89145 
     Tel. (702) 382-0711 
       
     Attorneys for Petitioners 
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of Campbell & Williams and that I did, on the 

7th day of June, 2019, serve upon the following in this action a copy of the foregoing 

Petitioners’ Reply in Support of Emergency Motion to Stay District Court 

Proceedings Pending Writ Petition Pursuant to NRAP 8(c) and NRAP 27(e) by 

United States Mail, postage prepaid: 

SOLOMON DWIGGINS & FREER, LTD.  
Dana Dwiggins, Esq.     
Tess Johnson, Esq.     
9060 West Cheyenne Avenue    
Las Vegas, Nevada 89129    
 
Attorneys for Scott Canarelli 
 
 
HONORABLE GLORIA STURMAN     
Department XXVI 
Eighth Judicial District Court 
200 Lewis Avenue 
Las Vegas, Nevada 89155 
    
    
     By: /s/ John Y. Chong    
              An Employee of Campbell & Williams 
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DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
In the Matter of: 

 
THE SCOTT LYLES GRAVES 
CANARELLI IRREVOCABLE 
TRUST dated February 24, 1998. 

 
 

CASE NO.    P-13-078912-T 
DEPT. NO.   26 
 
 
NOTICE OF ENTRY OF ORDER ON 
THE PARTIES' OBJECTIONS TO THE 
DISCOVERY COMMISSIONER'S 
REPORT AND RECOMMENDATION 
ON THE MOTION FOR PRIVILEGE 
DESIGNATION  
 
 

 
 

             
 

 PLEASE TAKE NOTICE that an “Order on the Parties' Objections to the Discovery 

Commissioner's Report and Recommendation on the Motion for Privilege Designation” was entered 

in the above-captioned matter on May 31, 2019, a true and correct copy of which is attached hereto.  

 DATED: May 31, 2019.    
       CAMPBELL & WILLIAMS 

      By: /s/ J. Colby Williams     
       J. COLBY WILLIAMS, ESQ. (5549) 
       jcw@cwlawlv.com 
       700 South Seventh Street 
       Las Vegas, Nevada 89101 
       (702) 382-5222 phone 
 

Counsel for Respondents 
 

 
 
 
NEOJ 
J. Colby Williams, Esq. (NSB #5549) 
CAMPBELL & WILLIAMS 
700 South Seventh Street 
Las Vegas, Nevada 89101 
Telephone: (702) 382-5222 
Facsimile:  (702) 382-0540 
jcw@cwlawlv.com 
 
 
Attorneys for Lawrence and Heidi Canarelli, and 
Frank Martin, Special Administrator of the Estate of 
Edward C. Lubbers, Former Trustees 
(“Respondents”) 
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CERTIFICATE OF SERVICE 

 I hereby certify that I am an employee of Campbell & Williams, and that on the 31st day of 

May, 2019, I served the following parties a true and correct copy of the foregoing Notice of Entry 

of Order on the Parties' Objections to the Discovery Commissioner's Report and 

Recommendation on the Motion for Privilege Designation via Tyler eFile & Serve: 
 
Mark A. Solomon, Esq. (NSB 418) 
Dana A. Dwiggins, Esq. (NSB 7049) 
SOLOMON DWIGGINS & FREER, LTD 
9060 West Cheyenne Avenue 
Las Vegas, Nevada 89129 
Telephone: (702) 853-5483 
Facsimile: (702) 853-5495 
 
Counsel for Petitioner 
 
 
       By: /s/ John Y. Chong    
       An Employee of Campbell & Williams  
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Thursday, June 6, 2019 at 4:23:08 PM Pacific Daylight Time 

Subject: 

Date: 

From: 

To: 

Re: Canarelli-Letter to Colby Williams from DAD re AWG PMK Deposition 

Thursday, March 21, 2019 at 1:41:03 PM Pacific Daylight Time 

Colby Williams 

Terrie Maxfield, Dana Dwiggins, Jeffrey P. Luszeck, Tess E. Johnson, Craig Friedel, Erin L. 
Hansen, Allie Carnival 

CC: Phil Erwin, jschwarz@dickinson-wright.com, Jennifer Braster 

Attachments: imageOOl.jpg, image002.jpg, image003.jpg, image004.jpg 

Dana, 

I write in response to your letter dated March 13, 2019 wherein you inquired whether I am still "amendable" 
[sic] to the taking of a "PMK" deposition on topics associated with American West Group ("AWG"}. By PMK 
deposition, I understand that to mean a deposition pursuant to NRCP 30(b}(6}. 

As a threshold matter, when this topic came up during a call with you, Tess, Jen and me on January 16, 2019, I 
did not say I was amenable to proceeding with a PMK deposition (or any other depositions} at that time as I 
believed the outstanding privilege issues needed to be resolved first. That is still my position. I did say that, 
at the appropriate time, I would likely be amenable to conducting a single Rule 30(b)(6} deposition on 
financial topics related to multiple entities, but that I would first need to see the proposed topics and then 
consult with the client. Having now seen your draft subpoena directed to "All Entities Encompassed within 
the American West Group," I foresee several problematic issues. First, AWG is comprised of both purchased 
entities and non-purchased entities, the latter of which (with a couple possible exceptions} are not relevant to 
the SCIT litigation. Second, many of the purchased entities are dissolved and no longer exist, thereby 
rendering it impossible to designate someone to testify on their behalf under Rule 30(b}(6} and other Nevada 
law. Third, many of the proposed topics appear extremely overbroad. Because I believe any deposition is 
premature at this point, it's not productive to list the objections in this e-mail, but suffice it to say counsel will 
need to have a meet and confer prior to any such deposition in an effort to reach agreement on the scope of 
the topics. Absent such an agreement, it will likely be necessary to seek a protective order to clarify the 
matter prior to any deposition. Finally, given that Jen represents the subpoenaed, non-party purchased 
entities, she obviously has to be a part of any discussion about a 30(b}(6} deposition (combined or otherwise} 
related to those entities. I have, thus, copied her here . 

The foregoing is not meant to be an exhaustive recitation of all the issues related to the draft deposition 
notice, but this should be sufficient to tee up some of the items that will need to be discussed. 

Regards, 
Colby 

J. Colby Williams, Esq. 
Campbell & Williams 
Tel. 702.382 .5222 

This message is intended for the individual or entity to which it is addressed and may contain information that 
is privileged, confidential and exempt from disclosure under applicable law. If the reader of th is message is 
not the intended recipient, you are hereby notified that any dissemination, distr ibution or copying of this 
communication is strictly prohibited. If you have received this information in error , please notify us 
immediately by telephone , and return the original message to us at the above address via U.S. Postal Service. 
Thank You. 
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From: Terrie Maxfield <TMaxfield@sdfnvlaw.com> 
Date: Wednesday, March 13, 2019 at 11:19 AM 
To: Colby Williams <jcw@cwlawlv.com> 
Cc: Phil Erwin <pre@cwlawlv .com>, "jschwarz@dickinson-wright.com" <jschwarz@dickinson­
wright.com>, Dana Dwiggins <ddwiggins@sdfnvlaw.com>, "Jeffrey P. Luszeck" 
<jluszeck@sdfnvlaw.com>, "Tess E. Johnson" <tjohnson@sdfnvlaw.com>, Craig Friedel 
<cfriedel@sdfnvlaw.com>, "Erin L. Hansen" <ehansen@sdfnvlaw.com>, Allie Carnival 
<acarnival@sdfnvlaw.com> 
Subject : Canarelli-Letter to Colby Williams from DAD re AWG PMK Deposition 
Resent-From: Proofpoint Essentials <do-not -reply@proofpointes sentials .com> 
Resent-To: Colby Williams <jcw@cwlawlv .com> 
Resent-Date: Wednesday, March 13, 2019 at 11:12 AM 

Colby, 

Please see attached letter of today's date and attachment thereto. 

Thanks, 

Terrie Maxfield 
Legal Assistant to Craig D. Friedel and Tess E. Johnson 
SOLOMON DWIGGINS & FREER, LTD. 
Cheyenne West Professional Center I 9060 W. Cheyenne A venue I Las Vegas , NV 89129 
Direct : 702.589.3580 I Office: 702.853.5483 I Facsimile: 702.853.5485 
Email: tmax field@sdfnvlaw. com I Web site: www.sdfnvlaw.com 

www. facebook.comLsdfnvla w 
L.! www .linkedin.comLcomQ a n'):'.Lsolomon-dwigg ins-&-freer-ltd-

~ Please consider the environme nt before printing this email. 
This message contains confidential information and may also contain information subject to the attorney client 
privilege or the attorney work product rules. If you are not the intended recipient , please delete the message 
and contact Solomon Dwiggins & Freer, Ltd. at 702 -853-5483. Any disclosure , copying , distribution , reliance 
on or use of the contents of this message by anyone other than the intended recipient is prohibited. 
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