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CLERE OF THE COUE :I

DISTRICT COURT
CLARK COUNTY, NEVADA
Case No.: C-17-327439-1
STATE OF NEVADA,
Dept. No.: 17
Plaintiff,
Hearing Date: March 15, 2018
V.

ANTONIO LEE MIXON, ID #1968172,

Defendant.

Hearing Time: 8:30 AM

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS WITH PREJUDICE

ADAM PAUL LAXALT, Attorney General for the State of Nevada, through Deputy Attorney

General, Chelsea Kallas, hereby submits the State’s Opposition to Defendant’s Motion to Dismiss With

Prejudice. This motion is made and based upon the pleadings on file, the following memorandum of points

and authorities, and any oral arguments the Court may allow.

Dated this 14" day of March, 2018.

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

/s/ Chelsea Kallas
CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General
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MEMORANDUM OF POINTS AND AUTHORITIES

On October 25, 2017, Antonio Lee Mixon (hereinafter “Defendant™) was charged by way of
Information with the following: Count 1 — Battery By A Prisoner (Category B Felony — NRS
200.482(2)(f)); and Count 2 — Possession or Control of Dangerous Weapon or Facsimile By An
Incarcerated Person (Category B Felony — NRS 212.185(¢c)). On November 1, 2017, Defendant pled not
guilty and invoked his right to a speedy trial. On November 14, 2017, Defendant filed a Motion to Compel
Production of Discovery and Brady Material. On December 1, 2017, the State filed its Opposition. On
December 5, 2017, the Court issued a minute order directing the State to turn over, among other things, all
witness statements. The Court requested that Defendant file the order. On January 2, 2018, Defendant’s
trial commenced. On that same day, the Court declared a mistrial. On January 4, 2018, two days after a
mistrial was granted, Defendant filed the discovery order. On March 5, 2018, Defendant filed the instant
Motion to Dismiss With Prejudice (hereinafter “Motion™), arguing that retrial is barred by the Double
Jeopardy Clause. The State responds as follows. |

ARGUMENT

Defendant’s present Motion is based on a misrepresentation of the facts and the applicable law.
Defendant begins the Motion by falsely stating that the Court granted a mistrial because the State failed
“to make mandatory discovery disclosures as required by Brady.” Motion at 2. The Court most certainly
did not find that the State failed to turn over exculpatory evidence, in violation of Brady; instead, the Court
— noting that there was no evidence that the State acted with intent or even negligence — found that, after
the Court issued its discovery order, the State failed to turn over a witness statement that needed to be
disclosed pursuant to said order. (Exhibit A — Reporter’s Transcript, January 2, 2018 (“RT”) at 46).

As will be explained in further detail below, Defendant then attempts to persuade the Court to
apply an inapplicable standard when analyzing the double jeopardy issue.

“Generally, a state may not put a defendant in jeopardy twice for the same offense.” Thomas v.
Eighth Judicial District Court, in and for County of Clark, 204 P.3d 619, 624 (Nev. 2017) (citing U.S.
Const. amend. V; Nev. Const. art. 1, § 8). While defense counsel cites Thomas in the present Motion, she
does not simply fail to point out that in that case, the Nevada Supreme Court explained that the applicable

standard for analyzing double jeopardy issues when the prosecutor requests a mistrial is different from the
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standard that applies when the defense requests a mistrial, see Thomas, 204 P.3d, at 624-25; defense
counsel actually takes it a step further and atlempts to persuade the Court to apply the standard applicable
to cases where the prosecutor requests the mistrial. Motion at 4-6. In Thomas, the defendant moved for a
mistrial. 204 P.3d, at 622. The Nevada Supreme Court first stated that, under the Double Jeopardy Clause
of the United States Constitution, “a defendant’s motion for, or consent to, a mistrial generally removes
any double jeopardy bar to reprosecution.” Id., at 624. The Court then acknowledged “a narrow
exception,” where, “in those circumstances where the prosecutor intentionally provokes or ‘goad[s]” the
defendant into moving for a mistrial, a defendant may raise double jeopardy as a defense to subsequent
reprosecution.” Id., at 624 (quoting Oregon v. Kennedy, 456 U.S. 667, 673-74 (1982)) (emphasis added).

In the present case, the State quite clearly did not intend to cause a mistrial, as evidenced by the
fact that the State vigorously opposed the defense’s request for a mistrial. (Exhibit A — RT at 29-47).
Moreover, in the present Motion, the defense does not even accuse the State of intentionally causing the
mistrial. Thus, the present Motion does not assert any factual allegations — let alone include any
evidentiary support - sufficient to support a finding that retrial is barred under the Double Jeopardy Clause
of the United States Constitution.

These same shortcomings nullify any argument that retrial is barred under the Double Jeopardy
Clause of the Nevada Constitution. In Thomas, the Court opined that:

[Wlhen evaluating a double jeopardy claim [under the Nevada Constitution] following a
defendant’s motion for mistrial, courts should consider whether:

1. Mistrial is granted because of improper conduct or actions by the
prosecutor; and

2. such conduct is not merely the result of legal error, negligence, mistake,
or insignificant impropriety, but, taken as a whole, amounis to intentional
conduct which the prosecutor knows to be improper and prejudicial, and
which he pursues for any improper purpose with indifference to a significant
resulting danger of mistrial . . .; and

3. the conduct causes prejudice to the defendant which cannot be cured by
means short of a mistrial.

402 P.3d, at 626-27 (quoting Pool v. Superior Court, 139 Ariz. 98, 677 P.2d 261, 271-72 (1984)
(interpreting Arizona’s Double Jeopardy Clause)) (emphasis added). Applying that standard with respect

to Defendant’s present Motion, it is clear that Defendant has failed to allege the intent required by 7homas,
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let alone provide any evidentiary support for such an allegation. Moreover, any prejudice could have been
cured by a short continuance of the trial.

With respect to the first prong of the Thomas analysis, it is quite clear that the mistrial was not the
product of any improper conduct by the State. There is not a shred of evidence that, prior to the issue being
raised on cross examination, the State was aware that the witness made a statement in relation to a
workers’ compensation claim. Workers® compensation claims are made when a worker is injured. In all of
the evidence provided to the State prior to the trial, there is no mention of the witness being injured, let
alone him making a statement in relation to a workers’ compensation claim. Failure to turn over a
statement that was not known to have existed cannot be a basis for a finding of improper conduct. In fact,
after the Court granted Defendant’s motion for a mistrial, the State was informed that Defendant possibly
did have knowledge about these statements ptior to the commencement of trial. If so, then Defendant, not
the State, acted improperly.

With respect to the second prong of the Thomas analysis, as explained above, there is simply no
basis to find that the State intentionally acted improperly. In fact, in the present Motion, Defendant does
not even make that allegation. Instead, Defendant characterizes the State’s conduct as “inexcusably
negligent.” Motion at 6. Setting aside the fact that, Defendant cites to no evidence whatsoever in support
of that characterization, it is clear that the defense’s Motion is defeated by its own allegations (or lack
thereof); by failing to allege that the mistrial was a product of the State’s intentional conduct, the defense
has failed to allege — much less support — conduct that bars retrial under Nevada’s Double Jeopardy
Clause.

Seemingly in recognition of the weakness of the present Motion, Defendant: (1) ignores the
“intent” requirement of the second prong of the Thomas analysis; and (2) cites Hylton v. Eighth Judicial
Dist. Court, 103 Nev. 418 (1987) — a case the Thomas Court made clear “relates to those instances in
which the State requests a mistrial” — to support the argument that mere negligence can satisfy the second
prong of the Thomas analysis. Motion at 4-6. In other words, Defendant’s entire argument is based upon a
mistepresentation of the applicable law. Thus, it is clear that, in the present case, the defense has not and
cannot (and has not even attempted to) satisfy the “intent” requirement of the second prong of the Thomas

analysis. Moreover, Defendant appears to blatantly disregard the Court’s multiple rulings at trial that it did
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not find the State’s conduct intentional. (Exhibit A — RT at 33, 35, 37, 40, 42, and 46). Because the Court
has already ruled that there was no intentional conduct by the State, any allegations by Defendant to the
contrary should be denied. Additionally, Defendant conveniently forgets his own representations at trial
that he did not believe the State’s conduct was intentional:

MS, SISOLAK: --I’'m not making the accusation that it was

intentionally withheld,
(Exhibit A — RT at 33) (emphasis added). In fact, Defendant specifically asked the Court to find the State’s
conduct was unintentional:

THE COURT: I’m saying there’s nothing in front of me at this time
to show intentional (indiscernible).

MS. KALLAS: And then that’s —
MS. SISOLAK: Not intentional. I'm asking if you would deem it
grossly negligent which is unintentional negligence.
(Exhibit A — RT at 42) (emphasis added).

Here, the State did not engage in any bad faith conduct or intend to act in any way that could
possibly result in a mistrial. The State did not intentionally withhold CO Ontiveros” C1 packet from
Defendant as the State never had it in its possession, which the Court noted during trial (Exhibit A —RT at
46).

Defendant argues the State should have made a simple inquiry regarding this evidence. If such
inquiry is as simple as Defendant asserts, the State is unclear why Defendant did not make the inquiry

himself,! Moreover, the State did in fact reach out to the assigned criminal investigator in the instant case

! Defendant has an obligation to investigate and obtain exculpatory and impeachment information, It cannot simply sit on its
hands and then claim a Brady violation if the information was equally available through the exercise of due diligence:

It is well-settled that the government does not violate Brady by failing to disclose
exculpatory or impeaching evidence that is available to the defense from other sources in
the exercise of due diligence. See, e.g., United States v. Hicks, 848 F.2d 1, 4 (1st Cir.1988)
(no Brady violation for failure to disclose grand jury testimony of potential witness not
called to testify at trial because defense knew of and had access to witness and thus was “on
notice of the essential facts required to enable him to take advantage of [the] exculpatory
testimony”) (citation omitted); Lugo v. Munoz, 682 F.2d 7, 9-10 (1st Cir.1982) (government
has no Brady burden when facts are readily available to a diligent defender); United States
v, Zackson, 6 F.3d 911, 918 (2d Cir.1993) ( “Evidence is not *‘suppressed’’ if the defendant
either knew, or should have known, of the essential facts permitting him to take advantage
of any exculpatory evidence.”); United States v. Perdomo, 929 F.2d 967, 973 (3d Cir.1991)
(dicta) (“Evidence is not considered suppressed if the defendant either knew or should have
known of the essential facts permitting him to take advantage of any exculpatory
evidence.”); United States v. Todd, 920 F.2d 399, 405 (6th Cir.1990) (nondisclosure of
possible exculpatory material does not violate Brady when the “defendant was aware of the
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to ascertain whether the State had all discovery. The investigator confirmed to the State that they had the
“entire file.” (See Exhibit B). Additionally, the State spoke with CO Ontiveros multiple times before trial
and at no point did he mention filling out a C-1 packet. In fact, the State did not become aware that CO
Ontiveros filled out this packet until he testified to doing so during trial. (Exhibit A —RT at 30, 32, 33, 34,
45 and 46). Because the State (1) did not have possession of the C-1 packet; and (2) was entirely unaware
of the C-1 packets existence it could not possibly have intentionally withheld such statements from
Defendant.

With respect to the third prong of the Thomas analysis, it is clear that any prejudice caused by the
failure to turn over a brief and non-exculpatory statement could have easily been cured by means short of a
mistrial. The statement at issues is a mirror image of the prior statements made by CO Ontiveros (See
Exhibit C and Exhibit D). The Court could have ordered a brief continuance of the trial to allow the
defense to review the statement — a review that should have taken minutes, not days. Seel Thomas, 402
P.3d, at 627-29 (Noting that, while such a continuance may be proper, it was not proper in Thomas, given,
inter alia, “the exculpatory nature and volume of the documents disclosed, and the number of witnesses
that had already testified . . . .”). Because Defendant has undeniably failed to meet the three prong test
under Thomas, he may be retried without implicating the Double Jeopardy Clause and his Motion should
be denied.
Iy
g
11
Iy
Iy
iy
I

essential facts that would enable him to take advantage of the exculpatory evidence.”);
United States v. Romo, 914 F.2d 889, 899 (7th Cir.1990) (when defense counsel knows
about a witness with possible exculpatory information, and has an opportunity to subpoena
that witness, prosecutor has no obligation to seek out and provide the information).

U.S. v. Ringwalt, 213 F.Supp.2d 499, 517 (E.D.Pa., 2002).
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CONCLUSION

For the foregoing reasons, the State respectfully requests that the Court deny Defendant’s Motion
to Dismiss With Prejudice.

DATED this 14" day of March, 2018.

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

By:  /s/ Chelsea Kallas
CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General
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CERTIFICATE OF SERVICE

I hereby -certify that I electronically filed the foregoing STATE’S OPPOSITION TO

DEFENDANT?’S MOTION TO DISMISS WITH PREJUDICE with the Clerk of the Court by using the

electronic filing system on the 14™ day of March, 2018.

The following participants in this case are registered electronic filing system users and will be

served electronically:

Ashley Sisolak

/s/ Salvador Heredia
An employee of the Office of the Attorney General
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Las Vegas, Nevada, Tuesday, January 2, 2018
[Jury trial began at 11:20 a.m.- not transcribed]
[State’s opening statement begins at 3:57 p.m.]
[Inside the presence of the jury]
THE COURT: All right, welcome back ladies and gentlemen.
State, are you ready for your opening?
MS. KALLAS: Court's indulgence, Your Honor.
THE COURT: Sure.
MS. KALLAS: | apologize.
[Colloquy between State and Defense Counsel]
MS. SISOLAK: Thank you, Your Honor.
THE COURT: Go ahead, State.
[STATE OPENING STATEMENT]
MR. GUNNELL: Good afternoon, ladies and gentlemen.
On December 4‘“, 2015 it started out as an average day for
Officer Ontiveros and Officer Mcaninch. Officer Mcaninch had just came
on board at NDOC. It was his third day on his job. He hadn't even gone
to training. Officer Ontiveros had a little more experience and you'll see
him testify today. He’'s now a sergeant with Nevada Department of
Corrections. At the time, he was kind of the trainee training Officer
Mcaninch.
They're up at High Desert State Prison. They're out on the
yard, the exercise place for the inmates up there, and they notice
something kind of -- something going along with the Defendant sitting at

the table. And as they approached him, the Defendant picked up one of
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the rocks that’s on the yard -- southern Nevada there was a lot of rocks
everywhere -- picked up one of the rocks and threw it and it struck Officer
Ontiveros. After that, he pulled out what we call is a shank or weapon, a
homéemade weapon, a prison weapon out of his shoe. He brandished
that. At that time, and you'll hear the testimony of the two corrections
officers who were involvgd in that, their discussions with these individuals
-- they told him to get on the ground. Certain things happened not that
long in time and then he actually went to the ground. He dropped the
shank and they actually put him in custody. |

Ladies and gentlemen, this is a simple case. That’s it. That's
what happened and that's Why we’re here today. It's nbt complex and
you're not going to hear from the State a bunch of craziness occurring.
You're not going to see crazy CSIl what you -- on TV or anything like that.
It's a simple case.

A correction officer was struck by a rock and then the
Defendant had in his possession a shank, a tool, you know, used to stick
-- you know stab people or things like that in prison and --

MS. MACHNICK: Your Honor, 'm going --

MR. GUNNELL: --that’s it.

MS. MACHNICK: --to object to argumentative at this point. | don'
know if what if this is within --

THE COURT: Sustained.

MS. MACHNICK: Thank you.

THE COURT: Okay.

MR. GUNNELL: Ladies and gentlemen, the evidence will show, and
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you'll hear testimony of that today, the evidence will show through three
witnesses that we're going to call, the two corrections officers and a third
who was there at the scene and overheard some statements, and he’ll
discuss those statements. Ladies and gentlemen, we'll just ask you at the
end of the evidence that you find the Defendant guilty.

Thank you.

THE COURT: All right, thank you, Counsel.

Does the Defense wish to exercise their right for an opening at
this time?

MS. MACHNICK: Your Honor, at this time, the Defense will be
reserving the right for an opening statement to the opening of the
Defense case.

THE COURT: All right.

MS. MACHNICK: Thank you.

THE COURT: Thank you.

| State, call your first withess, please.

MS. KALLAS: The state’s first witness is Dean Ontiveros. Oh, Your
Honor, did you want to do the stipulations first --

THE COURT: Yes, we can -- go ahead and do the stipulation.

[Colloguy between State and Defense counsel]
The Defense and the State have stipulated that on December
4, 2015, Defendant Antonio Lee Mixon was in lawful custody at the
Nevada Department of Corrections and was incarcerated at the
Henderson -- or High Desert State Prison as a prisoner.

THE COURT: Is that correct, Defense Counsel? You are entering
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into that stipulation?

MS. SISOLAK: That is correct, Your Honor.

THE COURT: Ladies and gentlemen, | had previously advised you
that the evidence in this case comes from the witness testimony and any
exhibits admitted into evidence, and also stipulated facts. The stipulation
just read to you by the Deputy Attorney General is a stipulated fact by
both sides. You are to consider that fact as proof for this case.

DEAN ONTIVEROS
[Having been called as a witness and first being duly sworn testified as
follows:]

THE CLERK: Please state and spell your first and last name for the
record.

THE WITNESS: First name Dean Ontiveros.

THE CLERK: Spell your name, please?

THE WITNESS: Last name, O-N-T-I-V as in Victor-E-R-O-S.

THE COURT: Go ahead, Counsel.

MS. KALLAS: Court’s indulgence.

Your Honor, may we approach?

THE COURT: Allright.

[Bench conference begins]

MS. KALLAS: Are you going to read the instruction not --

THE COURT: I'm sorry?

MS. KALLAS: Were you going to read the instruction that Jason
gave regarding the stipulation?

MR. GUNNELL: Yeah; we just need that read ‘cause it's a -
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THE COURT: Okay, I'll read it now.

MR. GUNNELL: Yeah.

THE COURT: Okay.

MS. SISOLAK: Thank you.

[Bench conference ends]

THE COURT: Ladies and gentlemen, as | had mentioned before,
the parties have stipulated to the fact that the Defendant is an inmate, or
was at the time of the alleged offense -- was an inmate in lawful custody
in the Nevada Department of Corrections as a prisoner and he was
incarcerated at High Desert State Prison at the time of the incident. You
should not guess or speculate as to the reason why the Defendant was in
the custody of the Nevada Department of Corrections. You cannot use
the fact the Defendant was incarcerated or any fact that resulted in his
incarceration for any purpose other than fo establish the Defendant was
in fact incarcerated at the time of the alleged -- that the events alleged.
You may not convict a person simply because you believe he may have
committed some other act at another time. Keep in mind that the
Defendant is on trial for the crimes charged in this case and for these
crimes only.

Go ahead, Counsel.
DIRECT EXAMINATION
BY MS. KALLAS:
Q Sir, how are you employed?
A [Indiscernible]

Q How are you employed?

Page 7

253

C-17-327439-1




10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

A How? | don’t understand the question.

Q What do you do for a living?

A Oh, what | do. Oh, my bad. I'm a correctional officer at the
High Desert State Prison.

Q And how long have you been a correction officer with the
prison?

A 12 years and some change, coming up on 13 in October.

Q As a correction officer, do you work at the Nevada Department
of Corrections?

A Yes, ma'am.

Q Specifically, what are your job responsibilities as a corrections
officer?

A Public safety, inmate safety, staff safety.
Could you take me through a typical day what you do exactly?
Oh, if we're talking about the incident at hand, when | was --
Not at hand, just in general.

Just in general --

o r O Fr O

Just your general specific responsibilities.

A As a sergeant for the Department of Corrections I'm
responsible for about approximately 10 to 11 officers right now in the
section that | work at. We prepare close to 4000 meals - well, more than
-- about 4000 meals a day for the incarcerated inmates. A typical day we
just do what we do, you know, feed, get things ready, you know, um feed
the inmates and go home.

Q And in December 2015 were you employed in that capacity?
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A No; at that time | was a senior correctional officer.

Q And what were your job responsibilities at that time?

A | was basically a, like a junior sergeant within the unit. There
was approximately - we had approximately 168 inmates. | was in charge
of training young officers, security of the officers and inmates, shake
down, you know, searches, looking for whatever we had to do, walk
medical personnel around when they do their pill calls and stuff like that.
So, basically just oversee the whole unit of 168 inmates on a normal day,
just make sure they're safe.

Q Mr. Ontiveros, are you familiar with the person by the name of
Antonio Mixon?

A Yes, ma’am.

How is it that you’re familiar with Mr. Mixon?
Mr. Mixon was a inmate in my unit.

And do you see Mr. Mixon in the courtroom today?

> o0 r O

Yes, ma’am.

Q Could you please point to him and identify an article of
clothing he’s wearing?

A Tie and a, looks like a gray shirt or something. | can’t --

MS. KALLAS: Your Honor, may the record refiect the witness has
identified the Defendant?

THE COURT: Yes, it will.
BY MS. KALLAS:

Q  Directing your attention to December 4™, 2015, were you

working your capacity as a corrections officer on that day?
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Yes.

And what shift were you working?

Working day shift.

And what hours does that entail?

| was working twelves. 1 --it was 5 to 5, 5:00 a.m. to 5:00 p.m.
And was that your normal shift?

Yes, ma'am.

And which prison facility were you working at?

High Desert State Prison.

Is High Desert State Prison located in Clark County, Nevada?

>0 r o r O o r oo o r o o»r

Yes.

Q And could you just take me through the beginning of your day,
how the day started?

A It starts every day we relieve the off going shift. We get a brief
in what's been happening, you know, throughout the night. We end up
feeding -- you know we have to feed the inmates. And basically, like |
said, when they bring new officers in my job is to train them, ensure that |
go through the operational procedures and everything else. And then we
have different schedules like tier schedules for inmates to go out on tier
or inmates to go out on yard. We have to ensure and, you know, make
sure that we're watching them, you know, for any type of illegal activities
that they might be doing, gambling or whatever the case may be. And it
goes on all day with one hundred -- you got an officer upstairs and you
got fwo on the floor.

Q And would you classify that as part of your normal routine?
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A Yes.

Q And specifically on December 4, 2015, where in the prison
were you working around 9:00 a.m. that morning?

A We had just -- | was -- we just let a group of inmates go out to
the inner quad -~ or inner yard for their yard fime.

Q Could you describe what the, what did you say, the inner yard
is?

A Yes, ma’am. It's a -- High Desert State Prison you have a --
you have quads. You have a unit called 5AB, 5CD, 6AB and 6CD. And
the inner quad is where we let the inmates go out to get their exercise,
handball, and do push-ups or whatever they want to do for recreation.

Q Could you describe, | guess, what it looks like, what the rec
yard looks like?

A It's basically you have pull up bars on one side, cement slabs
here in front of like 6AB, a cement slab in front of 5CD, cement slab in my
unit which is 6CD where the inmates play handball. You got walkways
and a lot of dirt and rocks.

Q And when you're out on the yard, did you see the Defendant
at that time?

A Yes.

Q And was he alone or was he by himself?

A He was by himself.

Q And what, if anything, unusual happen when you saw the
Defendant that morning?

A Well, it's just-- like | said, it was just like a real normal day. |
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had an officer with me, his third day on the yard and | was teaching him
the -- you know, the lay of the land --

And what was this --

-- 80 to speak.

| apologize for interrupting; what was this--

Right.

-- officer’s name?

Officer Macinnich.

o O Fr O X DO

Okay, | apologize. So, what if anything unusual happen?

A So, you know | was showing him the lay of the land of what
inmates do what and just something about Mr. Mixon pacing back and
forth. | said -- you know, it seemed like a red flag to me and | told him
that's -- this is the kind of behavior you need to watch because when
you're out there y'ou’II see a routine of officers -- oh, excuse me, inmates
doing their thing, handball, exercising, pull ups. One group aiways walks
around in a, you know, clockwise circle and he was just by himself just
pacing.

Q And what if anything happened next?

A Well, he just approached me. So like if we're standing in front
of my unit when inmates want to go in to use the bathroom or anything
like that they walk up to you and say, hey, oh, | need to go to the
bathroom. | yell up at my officer upstairs to open up the door, iet him in,
And | thought that’s what Mr. Mixon was going to do but he came up,
stopped within | don't know 10 - 15 feet from me, reached down, picked

up a rock and just threw it at me.
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Q And when Mr. Mixon threw that rock, did he say anything to
you?

A Nothing.

Q Had you said anything -- prior to him throwing that rock, had
you said anything --

A No, ma'am.

Q - to him? Okay, so he throws a rock at you. How big is that
rock?

A About that big [withess demonstrates with his hands]. |
couldn’'t even tell you. | don’t know how big would that be; a little more
than a golf ball.

Q And what happened after that?

A | was in shock. | never had that happen to me before. So, |
took a couple of steps towards him and when | did that he reached down
picked up another rock. And at this time | was like, what is he going to do
with this rock and | started doing that dodge ball kind of thing. And when
he just chucked it again, | kind of like twisted this way to -- you know,
‘cause he hit me once in the abdomen, | was able to twist enough to
where he hit my left thigh with the rock.

Q Okay, so you said that he hit you once in the abdomen and
then he hit you once in the thigh?

A Yes, ma’am.

Q Okay, and how far away was the Defendant while he was
throwing those rocks?

A I'd say anywhere between 10 to 15 feet away from me.
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Q And at any time did you consent to the Defendant hitling you
with those rocks?

A No, ma’am.

Q And prior to him -- the Defendant hitting you with the rocks,
had you ever spoken to him?

A No, ma’am.

Q Had you ever met him?

A Nah, | --

Q And to your knowledge, did you and the Defendant have any
issues?

A No, ma’am. | had no knowledge.

Q So at any time during this incident or prior to this incident, had
you ever consented to the Defendant hitting you with rocks?

A No.

Q And did the Defendant say anything to you at all while he was
throwing rocks at you?

A Nothing.

Q And did you say anything to the Defendant?

A When he hit me | said you -- | -- all | could do was react and |
started walking towards him. Then when [ started walking towards him
he - I quickened the pace after the second rock. Then he reached down
before he hit the -- there’s a sidewalk that leads to unit 5AB, right before
he hit -- he had reached that sidewalk, he reached down, picked up
another handful of dirt and rock and threw:.it in my direction again.

Q And did any of those rocks hit you?
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A Yes, ma’am.

Q Where?

A Just all over the -- all over my body. It's just like -- it was like
picking up a handful of dirt and rock. So when he did it | shield myself
and when | went to pursue him again that's when | noticed him taking off
his shoe and brandished that prison made weapon.

MS. SISOLAK: Your Honor, I'd object. May we approach?

THE COURT: Okay.

[Bench conference begins]

MS. SISOLAK: Your Honor, he’s not charged with brand --

THE COURT: I'm sorry?

MS. SISOLAK: He’s not charged with brandishing the shank. He's
charged with having the shank. | would ask that this witness not be able
to testify to something he’s not charged with.

MS. KALLAS: If's his perception why he does it --

THE COURT: I'm sorry?

MS. KALLAS: -- brandishing -- it's his perception of what the
Defendant was doing with that, how he was holding it, but [indiscernible]
it's just a descriptive word of how he was holding a shank. | think its --

MS. SISOLAK: It's also a crime.

MS. KALLAS: It's a crime he's not charged with. It's called
[indiscernible] possession which it also entails holding a shank. It's the
same thing as brandishing. |

MS. SISOLAK: But possession doesn’t necessarily {indiscernible]

than holding a shank though.
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MS. KALLAS: 1 don't think the jury is going to be misled in regards
to another bad act and the decision based on the fact that he's using the
word brandishing.

MS. SISOLAK: [Indiscernible].

THE COURT: I'm sorry?

MS. SISOLAK: [Indiscernible] that the word brandishing is
prejudicial.

THE COURT: | can’t hear you. Say --

MS. SISOLAK: That the word brandishing is prejudicial. Holding is a
different word than brandishing. Brandishing in and of itself is another
bad act that they could have been charged.

THE COURT: Are you asking for a cautionary instruction at this time
or just for me to direct him to -- walk him through that he just had, you
know, [indiscernible] he’s not using the word brandishing. [Indiscernible]
request it.

MS. KALLAS: | mean | have a feeling he's going to say it again if we
don't advise him not to obviously. | mean that's his way he described the
-- it's his perception of the act.

MS. MACHNICH: [Indiscernible].

THE COURT: I'm sorry?

MS. MACHNICH: [Indiscernible] that we [indiscernible] to you,
disregard that and want him ta go [indiscernible].

THE COURT: Can you say was he [indiscernible] it, where was it?
You can get around it. Just -- okay?

MS. KALLAS: Okay.
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THE COURT: [I'li instruct the jury to disregard the [indiscernible].
MS. SISOLAK: Thank you.
[Bench conference ends]
THE COURT: Ladies and gentlemen, the witness used the word
brandishing. | am instructing you to disregard that answer.
Go ahead.
MS. KALLAS: May | proceed, Your Honor?
THE COURT: Yes.
BY MS. KALLAS:

Q So, you said the Defendant he hit you with a bunch of rocks
and then you're walking towards him -- and you start walking towards
him, what happened after that?

A He took off his shoe and reached into one of them. | was
going to tell you exactly what shoe he picked up and pulled out a knife, a
prison made weapon.

MS. KALLAS: Court’s indulgence.

BY MS. KALLAS:

Q Coutd you describe what that item looked like?

A It's a shiny object to a point wrapped up with something so he
wouldn’t - | don’t know, just like - | couldn’t even explain what a prison
made weapon is. It’'s just folded metal sharpened up to a point with this --
that's all | could see in his hand, just something shiny.

Q And where did you say he pulled that item out of?

A One of his shoes.

Q And is there a common term used to describe a prison made
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weapon like this?

A Just a shank.

MS. KALLAS: Your Honor, may | approach the withess?

THE COURT: Yes.
BY MS. KALLAS:

Q I'm showing what's been previously marked State’s proposed
Exhibit number 2; will you take a look at that?

THE COURT: Defense, have you seen this?

MS. SISOLAK: Yes, Your Honor.

THE COURT: Okay.

MS. KALLAS: | provided them [indiscernible}, Your Honor.
BY MS. KALLAS:

Q Do you recognize what's in that picture?

A Itlooks like the shiny object he had.

Q And is -- and again, what did you refer to this object as?

A A shank.

Q And is that a fair and accurate depiction of the shank you saw
the Defendant holding?

A Yes, ma’am

MS. KALLAS: Your Honor, I'd move to admit this picture into
evidence.

THE COURT: Defense?

MS. MACHNICH: No, objection.

MS. SISOLAK: No, objection, Your Honor.

THE COURT: It will be admitted.
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[State Exhibit 2 admitted]
BY MS. KALLAS:

Q Now, did the Defendant say anything as he pulled the shank
from his shoe?

A Nothing.

Q Were you saying anything to the Defendant?

A | tell you it happened so fast | probably could have said
something but | think | said something like, that's it. | don’t know.

Q And what did you mean by that’s it?

A | -- when you start -- something like that happens, your
adrenaline goes so high because now you're talking -- you know we have
this thing -- use of force thing, a use of force to contain your men. When
you start talking a weapon, its --

MS. MACHNICH: Objection, --

THE WITNESS: --life or limb --

MS. MACHNICH: -- Your Honor, may we --

THE WITNESS: -- kind of stuff.

MS. MACHNICH: -- approach?

THE COURT: There is an objection?

MS. MACHNICH: Yes, Your Honor.

MS. SISOLAK: Yes, Your Honor.

THE COURT: What is the objection?

MS. MACHNICH: Relevance.

THE COURT: Overruled.

Go ahead; next question.
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BY MS. KALLAS:

Q You can finish, --

A Oh, so --
Q -- Mr. Ontiveros.
A -- anyway, it was just - it happened so quick and stuff like

that. We just react. What | meant by what | said you'’re -- that's it, | was
going to do everything possible to actually protect myself and probably
him too just because there was a weapon involved, part of my training
and job that | need to do.

Q All right. So, after the Defendant pulled a shank out of his
shoe, what happened next?

A Apparent -- | heard other officers -- okay, | don’t even know if

it's true or not or what happened ‘cause it happened so fast.

Q | need --

A Go ahead.

Q -- you to testify to what you do know to your knowledge.
A Okay, what | do know --

Q What you remember.

A -- is | heard somebody yell, get down on the ground. Then
that's when the Defendant went ahead and threw himself to the ground
and that’s when | approached him. | -- per protocol, put my knee to hold
him down and put him in a wrist lock until restraints can be put on him. |
held him there because -- in that wrist lock because there’s still a weapon
in the area.

Q Okay, | just want to go back actually a little bit when the
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Defendant pulls the shank out of his shoe; how is he holding it?

A Like this [witness demonstrates with his hands] -- in his right
hand and just looking at me like -- you know.

Q Okay. So, after you said that he drop -- he eventually drops it?

A When he heard the responding officer say get on the ground.

Q Okay, and then after you put your knee on him, what
happened?

A | just grabbed his right hand, put it in a wrist lock until other
officers come by and one of my other officers said, | got this, and then he
-- | let him go. He -- | gave control over to the other officer. They
restrained him and that was the end of it, you know.

Q When you say restrained him, what do you mean?

A Put the wrist restraints, handcuffs on him.

Q And did you see where that -- the Defendant threw the shank?

A It was just in the area. | couldn’t tell you exactly where it was
but it was in front of him while he was on the ground.

Q And was there anyone else around while this was happening,
any other inmates?

A We had a yard full of inmates. Well, | couldn’t give you an
exact amount, but there were inmates -- yes, they were out -- inmates
around us.

Q How far away was the closest inmate to the Defendant while
this was happening?

A I'd say maybe from here to that wall, the corner.

Q About how many feet would you estimate? I'm not good at it.
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A i couldn’t even tell you.
" UNKNOWN SPEAKER: 307
BY MS. KALLAS:

Q About 30 feet?

A Maybe 25 yards.

Q And that -- and so as this was going on was the Defendant
saying anything to you?

A Once we put restraints on him and | stood up and the other
officers were holding him down, he said something to the point that
you're lucky my friends were here.

MS. SISOLAK: Obijection, Your Honor.

THE COURT: He said what?

MS. SISOLAK: May we approach?

THE WITNESS: You're lucky my friends are here.

THE COURT: Approach.

[Bench conference begins]

MR. GUNNELL: [Indiscernible].

THE COURT: Who’s going to argue? Come closer to the mic.

MS. MACHNICH: Okay, um, Your Honor, we’re going to object as to
one discovery violation. This was not provided us. Something like this
was mentioned this morning in passing by the AG and actually a different
version of the statement was told to us right before they started their case
so we didn’t know that this happened. Ali this threat-ish statement was
not in the officer’s report and it was not provided to us as a statement of

the Defendant at any point and an incorrect version of it was provided to
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us earlier today, and so we would object pursuant to Brady, pursuant to
the discovery law and --

MS. SISOLAK: Your order.

MS. KALLAS: And, Your Honor, | did tell them almost specifically
[indiscernible] that you did say that you're lucky your friends were around,
so | don’t understand it.

THE COURT: I'm sorry; say -~

MS. SISOLAK: That's not --

MS. KALLAS: | did let them know this morning that he did say that
you're lucky your friends are around, so | don’t think that was provided to
them this morning.

UNKNOWN SPEAKER: [Indiscernible] --

MS. KALLAS: As far as Brady, | don't think its exculpatory
whatsoever and it goes -- but there[s also a statement that have been
provided to them that you're lucky -- along the lines of you're lucky | had
that shank or | would have stuck your [indiscernible]. | think this is
essentially in accordance with that same type of behavior. It's not a bad
act. It's not a threat.

MS. MACHNICH: Well, he --

MS. KALLAS: He’s talking trash.

MS. MACHNICH: What that officer just testified to is not the same
thing she just said. He said you're lucky my friends aren’t around.

MR. GUNNELL: [Indiscernible].

MS. MACHNICH: Those are two different things.

THE COURT: You [indiscemible two people -- who's handling the
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witness?
MS. MACHNICH: What?
THE COURT: You're handing the witness and you’re handling the

witness?
MS. MACHNICH: You handle this.
MS. SISOLAK: I'm handling this, Your Honor.
THE COURT: Okay. [Indiscernible] --
MS. SISOLAK: | understand.
THE COURT: The parties who handle the witness argue the motion.
MS. SISOLAK: | understand. The issue | have, Your Honor, is that

we were -- [indiscernible] Ms. Kallas [indiscernible] similar understanding
this morning. It is in none of the reports and it is not in any of the
discovery provided per your order. | have never heard it until this morning
and it's a violation. If it was disclosed to me this morning it's a violation.

MS. KALLAS: And, Your Honor, | do [indiscernible] was disclosed. i
-- Mr. Ontiveros acknowledged to me that he didn’t put it in his report and
he didn’t think -- | think he thought it was [indiscernible] whatever his
reasons [indiscernible] when | found out about it. | disclosed it to them
this morning. | don't think it's prejudicial in any way. She can discuss it --
with him during cross-examination. And, again, he made that same
statement, you're lucky, you know | would have stuck you in the
[indiscernible] if you didn’t have that knee.

THE COURT: Okay, [indiscernible]--

MS. SISOLAK: And

MS. KALLAS: He's making threat and talking --
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THE COURT: -- you turned over --

MS. KALLAS: - trash.

THE COURT: -- all reports this morning, its not in any of your
reports?

MS. KALLAS: No.

MS. SISOLAK: And, Your Honor, | do want to clarify. If the statement
is you're lucky your friends were around are referring to the officers, co-
officers, we have a completely different story then if the statement is
you're lucky my friends weren’t around, as in my client’s friends.

MS. KALLAS: I can ask him. I'm not sure which one is --

MS. SISOLAK: The violation is the same but one is obviously more
prejudicial than the other.

MS. KALLAS: | have --

MS. SISOLAK: And we can inquire which it was.

THE COURT: How does he remember this after a year and a half to
two years?

MS. KALLAS: I'm sorry, what?

THE COURT: How does he remember this if it's not in any report?

MS. KALLAS: [Indiscernible], not sure, Your Honor. | can ask him
again. I'm not sure if he said my friend. | can ask him to explain what he
meant by my friends, if he was talking about --

MS. SISOLAK: It's still a Brady violation.

MR. GUNNELL: Again, it's not Brady.

MS. KALLAS: It's Brady; it's not exculpatory.

MR. GUNNELL: It's exculpatory.
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MS

MR.
MS.
MR.
MS.
MS.
MS.
MS.
MS.
MS.
MS.

. SISOLAK: All [indiscernible] -- discovery.
GUNNELL: That -- it [indiscernible].
SISOLAK: Brady is not exculpatory.
GUNNELL: It's not Brady. It's a different rule -- discovery --
SISOLAK: Itis a --

KALLAS: And its --

SISOLAK: -- statement --

KALLAS: -- not prejudicial --

SISOLAK: -- by my client --

KALLAS: --[indiscernible].

SISOLAK: --that | am entitled to --

THE COURT: Okay.

MS

. SISOLAK: -- that you ordered me to have.

THE COURT: So what are you requesting?

MS

. KALLAS: And, Your Honor, | did find out about it after when |

did my witness prep after your order.

MS
able to -
stateme

MS

MS

. SISOLAK: | would ask that it be stricken and that he not be

- that the State may not be allowed to inquire any further into that
ntin any way.

. MACHNICH: [Indiscernible].

. SISOLAK: And that the jury disregard it.

THE COURT: Does this go to any other issues by the Defense?

MS

Honor.

. SISOLAK: Not that | can [indiscernible] at this point, Your

THE COURT: No, I'm going to allow it, okay.
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MS. KALLAS: Okay, thank you, Your Honor.
MS. SISOLAK: Thank you, Your Honor.
[Bench conference ends]

THE COURT: Objection overruled.

MS. KALLAS: Okay, and, Your Honor, may | approach the witness?

THE COURT: Yes.

BY MS. KALLAS:

Q Mr. Ontiveros, I'm showing what's previously marked State’s
proposed Exhibit number 1. Can you take a look at that picture; do you
recognize what'’s in that picture?

A Yes.

Q And what is that?

A An officer pointing at the shank. He put a pen there to see how
long - you know, to verify the length of it more or less.

Q And is that the shank that you saw the Defendant holding?

A Yes.

Q Okay. And what else do you recognize in that picture?

A Mr. Mixon.

Q And do you -- is that a fair and accurate depiction of the
Defendant and the shank he was holding after he was placed in those
restraints?

A Yes.

MS. KALLAS: Your Honor, | move to admit State’s Exhibit 1.

MS. SISOLAK: No, objection, Your Honor.

THE COURT: It will be admitted.
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[State’s Exhibit 1 admitted]

MS. KALLAS: Court’s indulgence.

[Colloguy between State Counsel]

MS. KALLAS: I'll pass the witness, Your Honor.

THE COURT: Any cross-examination?

MS. SISOLAK: Yes, Your Honor. Court’s indulgence.

‘CROSS-EXAMINATION
BY MS. SISOLAK:

Q Mr. Ontiveros, so in talking about that day, after Mr. Mixom
was cuffed, what was your next action?

A Waiting for the -- waiting for people to come and you know like
the incident commander and whoever. Medical was called so | can get
assessed at the scene.

Q Did you have any injuries?

Just a sore stomach and a sore thigh.
Were any pictures taken of those injuries?

No, but | was sent to Concentra.

O » O >

What does that mean?

A Concentra is like if anything that happens within the prison
and you get hurt, injured, slip, fall, whatever, it's a protocol that we use
with a C-1 packet that we have to go to see to Concentra to ensure that
you know there’s no injuries.

Q And you took part in a C-1 packet interview or you filled out a
C-1 packet?

A Yes.
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Did you provide that to the State?
No.

Do you have a copy of that?

No, ma’am.

Does the prison keep a copy of that?

0 r PO or O

They should.

MS. SISOLAK: Your Honor, may we approach?

THE COURT: Okay.

[Bench conference begins]

THE COURT: The C-1 forms are a worker's comp form, just so
[Indiscernible] familiar with that; that's what it is.

MS. SISOLAK: Your Honor, but its directly related to any injuries
that the victim had in this case.

THE COURT: [Indiscernible].

MS. SISOLAK: But the statement of --

MR. GUNNELL: It's a what?

MS. SISOLAK: --it's directly --

MS. KALLAS: We can't hear.

MS. SISOLAK: -- related to the incident. | mean I've had -- | filed a
workman’s comp claim. | had to write a statement of what happened. And
the witness testified that he provided a statement in the C-1 packet and
conducted a -- potentially an interview and a C-1 packet.

THE COURT: So in the C-1 form you have to write down what
happened.

MR. GUNNELL: | think he already did that as [indiscernible].
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MS. SISOLAK: That's our client's medical record.

MR. GUNNELL: Yeah, but our guy didn’t get any injuries.

MS. SISOLAK: But he still filed a workman’s comp claim.

THE COURT: No, but the C-1 form --

MS. KALLAS: And that's the [indiscernible] that we're hearing
about, that he filed a [indiscernible] because it was our understanding
that he didn’t have any injuries and we spoke to the prison and we asked
if there was any medical records in regards to this happening --

THE COURT: Well, --

MS. KALLAS: -- but [indiscernible] not had any treatment. He didn't,
SO -~

THE COURT: I'm not concerned about the injury. In the C-1 form it
says what do you injuries or how did it happen. So he would have wrote
down whatever, and his take of how it happened.

MS. SISOLAK: it's an additional statement [indiscerniblel].

MS. KALLAS: | understand. That's - it's just our first, to be honest,
ever hearing about the fact that he ever filed the claim and that he would
ever had any kind of [indiscernible].

MR. GUNNELL: Who filed the worker's comp?

MS. SISOLAK: He did.

THE COURT: [Indiscernible] but | know he [indiscernible] false. He'’s
has a, you know, a bruised ego --

MS. SISOLAK: | was --

THE COURT: -- he fell on the ground.

MR. GUNNELL: Well, my understanding --
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THE COURT: It's tough to fill out the C-1 form. He says he filled one
out.

MR. GUNNELL: My understanding of this, Your Honor, the form he
filled out wasn't - it was the -- it was for the Defendant. It wasn't for
[indiscernible]. That's --

MS. MACHNICH: No, you're thinking of a medical form
[indiscernible] because [indiscernible] separate from a worker’'s comp.

MR. GUNNELL: But he just testified that that was scrapes and
bruises and --

MS. SISOLAK: He testified to his sores to make his sore thigh. And
he said what did you do next; he said | went to Concentra --

MR. GUNNELL: Okay.

MS. SISOLAK: -- and filled out a C-1.

THE COURT: A C-1 form.

MR. GUNNELL: Okay.

MS. SISOLAK: I'd ask that the witness’ testimony be stricken.

THE COURT: On his entire testimony or --

MS. SISOLAK: Any testimony as to what occurred. He filled out a
statement that we don't have.

THE COURT: Regarding the C-1 form?

MS. SISOLAK: He shouldn’t be able to testify to anything included
in that statement which was the entire event.

THE COURT: Okay, 'm not sure, are you asking just that the
testimony regarding him going to the office and filling out a C-1 form be

stricken or what?
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MS. SISOLAK: I'm asking that his testimony as to the incident that
was memorialized in the C-1, so the entire event be stricken. | don't have
it.

THE COURT: So all of his testimony?

MS. SISOLAK: Yes. |

MS. KALLAS: And, Your Honor, | object to that. She can obviously
cross [indiscernible] what he wrote and what he stated in -- on that form
lindiscernible] but | don’t think his entire testimony needs to be stricken.

MS. SISOLAK: We don’t know what's in that statement.

THE COURT: All right.

MS. SISOLAK: Chances are, quite frankly, Your Honor, two years
later [indiscerniblel].

THE COURT: Are you seeking a mistrial?

MS. MACHNICH: Potentially with prejudice [indiscernible].

THE COURT: | mean potentially, yes or no? | --

MS. SISOLAK: With --

MS. MACHNICH: It would be [indiscernible] --

MS. SISOLAK: It would be --

MS. MACHNICH: -- prejudice, --

MS. SISOLAK: -- prejudice.

MS. MACHNICH: -- not without prejudice. [Indiscernible] direct
violation and the [indiscernible], something [indiscernible]. This case is
going on for two years. The State’s known about it and they didn’t turn
this over in a timely manner and this is their complaining witness.

MS. KALLAS: And, Your Honor, since this is our first time that we've
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ever heard about him [indiscernible] making a worker's comp claim or
anything like that, it was our understanding he didn’t have any injuries
from it so why would we look into whether or not he needed a --

MS. MACHNICH: It's --

MS. KALLAS: -- worker’s comp if he didn’t have any --

MS. MACHNICH: -- Your Honor, its --

MR. GUNNELL: Why would he --

THE COURT: Okay, wait, wait. Wha's talking?

UNKNOWN SPEAKER: [Indiscernible].

THE COURT: The point is it's not the injuries because he wrote a
witness -- he may not have written a statement. [Indiscernible] typically
what happened. That's what --

MS. KALLAS: But | don’t think its --

THE COURT: -- I've seen them.

MS. KALLAS: -- our duty to investigate every single thing that -- how
would we have known that he ever did a worker's comp?

THE COURT: I'm not making any statement right now that it was
intentionally withheld by your office.

MS. SISOLAK: No, Your Honor, --

THE COURT: I'm not making that.

MS. SISOLAK: -- I'm not making the accusation that it was
intentionally withheld. | making the accusation that for whatever reason
nobody inquired what happened next because what happened next was
he went to a place where he filled out a statement that we know now. It

absolutely is the State’s responsibility to inquire into is there anything
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else that you wrote down in your version of the story.

MS. KALLAS: And, Your Honor, even if somehow -- obviously, we
don't think that his testimony should be stricken and | don't think there
needs to be a mistrial yet. Other witnesses who've witnessed the event
can still testify as to what happened.

THE COURT: But they don’t have his statement. So, --

MS. KALLAS: | understand.

MS. SISOLAK: And, quite -~

MS. KALLAS: But, Your Honor, I'd like --

THE COURT: --it's a motion for -

MS. SISOLAK: --frankly, Your Honor, -~

THE COURT: -- discovery.

MS. KALLAS: -- to ask him about [indiscernible]. We don’t know
anything about this [indiscernible] and so I'd ask --

MS. SISOLAK: Quite frankly, Your Honor, the next witness they're
calling -- | don’t have a statement from either. | have no statement from
this officer. My -

MR. GUNNELL: He didn't make a statement.

MS. SISOLAK: But my entire line of --

THE COURT: Okay, hang on, hang on.

MS. KALLAS: He didn’'t make a statement because --

THE COURT: But the problem is the injuries [indiscernible].

MR. GUNNELL: Yeah.

THE COURT: Okay. No, but in the C-1 form that asks what did

you -- what happened and he would have wrote down what happened
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which is a statement by him. You had a motion for discovery in this case?

MS. SISOLAK: We did and you granted the order. | prepared --

THE COURT: Okay.

MS. SISOLAK: --the order and the State signed off on it and its
been filed.

THE COURT: You know, this may say -- this may be 100%
consistent with what he’s testified to, okay? It may be. But it was
supposed to be turned over. I'm not saying you-guys were [indiscernible].
I'm not saying it was intentional. I'm not making that finding now, okay?
But it was supposed to have been turned over. If you're on their side you
would say, hey, you didn’t turn over the statement you would have been
making the same motion. |

MS. KALLAS: Well, did he even testify that he made a statement?
Didn't he just say that he filled out a form?

MS. SISOLAK. He said he completed --

MS. KALLAS: Do we know that --

MS. SISOLAK: --an interview --

MS. KALLAS: -- he actually --

MS. SISOLAK: -- and filled out a statement. T'll ask him again.

THE COURT: Why don't you ask to clarify; okay?

MS. SISOLAK: Thank you.

[Bench conference ends]

THE COURT: All right, next question, Counsel.
BY MS. SISOLAK:

Q Mr. Ontiveros, when you proceeded to, | think you said it was
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Concentra --

A Yes.
Q -- and you began the C-1 proceedings, did you fill out a
statement? |

A Yeah. We have to do our reports before we leave the
institution.

Q So, when you got to Concentra, did you fill out a C-1 packet?

A You fill it out before you go.

Q So, at some point you wrote down on a C-1 form various
information pertaining to this incident?

A The C-1 packet -- for me to explain what that is, it's a -
basically, it's an injury repart as -- you know ‘cause -- | don’t know, you
slam your finger, you slip and fall, you have to fill out a C-1 form.

| Q So, if you are injured in any matter -- in any manner, you fill
out a document as to how you were injured?

A Yes.

Q Do you, in that document, give any sort of narrative as to how
the injury occurred? For instance, would you say | was exiting my car
door and as | slammed the door my finger got caught; is that something
that you would inciude in the report?

A Sure. _‘

MS. SISIOLAK: Your Honor, may we approach?

THE COURT: Okay; both Counsel.

[Bench conference begins]

MS. SISOLAK: | would ask if Your Honor is not inclined to grant a
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mistrial with prejudice or dismiss the entire -- the witness’ entire
testimony, I'd ask for a curative instruction and that the jury be --

THE COURT: I'm not going to strike his testimony. | have to grant a
mistrial and | don't want to but there’s a report that was ordered. It’s not --
I'm sure it's not in your packet.

MS. KALLAS: It's absolutely not. We --

THE COURT: No, I'm not --

MS. KALLAS: -- reached out to the Inspector General’s Office.

THE COURT: Your office has never had a reputation --

MS. KALLAS: This is literally the first we've ever --

THE COURT: -- of withholding evidence. I'm not aware of any, but
this form, he just testified [indiscernible] as to how it occurred. It was not
turned over --

MS. SISOLAK: And --

THE COURT: -- to you which in turn was not turned over to them.

MS. SISOLAK: -- I'm not insinuating that Ms. Kallas or Mr.

Gunnell --

THE COURT: | know. I'm not making any finding.

MS. SISOLAK: I'm just [indiscernible] --

MS. KALLAS: Is there any way we can just strike his testimony --

MS. SISOLAK: -- it was grossly --

MS. KALLAS: -- and then have --

MS. SISOLAK: -- negligent.

MS. KALLAS: -- another withess testify?

MR. GUNNELL: There could be an issue with [indiscernible] turning
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over because if it's his medical records --

MS. SISOLAK: It can be --

MR. GUNNELL: - that could be HIPAA.

THE COURT: No, it's not a --

MS. SISOLAK: it can be turned over, redacted.

THE COURT: -- medical form. It's a form that you fill out. It says |
hurt my knee, [ slipped on a banana.

MS. SISOLAK: | only know about this because | was exposed to
measles at trial and | had to fill it out but | didn't get measles but | had to
say my client breathed on me.

MS. KALLAS: Your Honor, if you do [indiscernible], | was just asking
if -- I'd rather his testimony be sfricken. We do have other witnesses that
could come testify in --

MS. SISOLAK: Your Honor, --

MS. KALLAS: --regards to this event. | think a curétive instruction
would cure any type of prejudice that the jury possibly -- is possibly
hearing his testimony. There was another witness to this event.

MS. MACHNICH: The [indiscernible].

MS. KALLAS: Defense is aware of that.

THE COURT: Is there other witnesses who would say they saw him
throw rocks and hit him?

MS. KALLAS: Absolutely; there's a person who testified that there
was someone standing right next to him.

MS. SISOLAK: Your Honor, this person --

MS. KALLAS: | think that he’s not -- they’re hot going to be
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prejudiced. | think the curative instruction -- essentially, his testimony is
going to be the exact same [indiscernible] so | think if you strike his
testimony and give a curative instruction he’s not going to be prejudiced
by --

MS. SISOLAK: Your Honor, I'm still asking -

MS. KALLAS; --and -- all --

MS. SISOLAK: --for -

THE COURT: Hang on. Let her finish.

MS. SISOLAK: Go ahead; I'm sorry.

MS. KALLAS: And not only that, obviously | don’t feel that this -- we
don’t feel that these statements are exculpatory and [indiscernible] made.
| don’t think the Defendant’s prejudiced -—.I mean | don’t think that -

THE COURT: Well -

MS. KALLAS: -- the jury is going to -- [indiscernible] the jury
[indiscernible] file a curative instruction. | think that, again, they’re going
to hear the same testimony from someone else. There’s nothing that they
heard that they’re not going to hear from Officer Mcannich. We have
[indiscernible] making a statement inconsistent with what he has already
testified to.

THE COURT: But we don't know what he said.

MS. SISOLAK: But, Your Honor, --

THE COURT: That's the problem and | ordered the State to
[indiscernible] any statements --

MS. SISOLAK: And -

THE COURT: -- to be turned over.
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MS. SISOLAK: But, Your Honor --

MS. KALLAS: And strike his testimony but | don't think we need a
mistrial based on that fact, Your Honor.

MS. SISOLAK: But, Your Honor, then they’re asking you to move
forward with the trial with no victim.

THE COURT: Well, they can --

MS. KALLAS: We absolutely still have a victim. You don’t need --

THE COURT: They can still --

MS. KALLAS: -- a victim to testify just to --

MS. SISOLAK: | -- understand that they can have this other witness
testify to what he believes is [indiscernible] -- [indiscernible], I'm still
asking for a mistrial with prejudice. They didn’t turn over a statement. At
very best, it's grossly negligent.

MS. KALLAS: And its -- but it's not exculpatory [indiscernible].

THE COURT: Well, we don't -- see, the --

MS. KALLAS: -- and | think its --

THE COURT: -- problem is | ordered all statements to be turned
over. You were not aware of this. This is not -- | don’t find it intentional
but the bottom line is if the roles were reversed and you have a witness
who probably filled out statements and lo and behold they didn't turn
them over to you, you would scream bloody murder because they're
ordering reciprocal discovery to turn over documents to you.

MS. KALLAS: Well then, Your Honor, I'd ask that a curative
instruction be given and | would ask that his -- I'd rather his testimony be

stricken.
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MS. SISOLAK: It's not a problem we can cure.

THE COURT: Right. Right.

MS. KALLAS: | think it's absolutely a problem --

THE COURT: I'm going to --

MS. KALLAS: -- we can cure.

THE COURT: -- declare it a mistrial; okay?

MS. SISOLAK: |s that going to be with prejudice, Your Honor?

THE COURT: No. You can file a motion later on that | didn't find
any intentional act of bad faith or outrageous conduct on behalf of the
Attorney General's Office.

MS. SISOLAK: But --

MS. KALLAS: Are we going to pick the next jury tomorrow?

THE COURT: We'lldoitin --

MS. KALLAS: And, Your Honor, as a [indiscernible] finding --

MS. MACHNICH: Can we -- are we going [indiscernible] and pick
the jury tomorrow?

MS. SISOLAK: Another jury?

THE COURT: What?

MS. MACHNICH: Are we going to try this case again tomorrow? |
mean can we start over again [indiscernible] --

MS. KALLAS: We'll look into the statement [indiscernible] --

THE COURT: | don’t know.

MS. SISOLAK: | mean --

MS. KALLAS: It's still a day and a half --

THE COURT: | doubt it because you know the jury commissioner
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[indiscernible] tomorrow is Wednesday. Normally, we [indiscernible]
Tuesday for the --

MS. SISOLAK: | understand, Your Honor. But the issue -

THE COURT: I'll set a short trial date --

MS. SISOLAK; -- but Your Honor, --

THE COURT: --if you can put this together in two weeks.

MS. SISOLAK: Part of the issue is --

THE COURT: You can file any motions for dismissal.

MS. SISOLAK: Your Honor, I'm set in your department every week
from now till kingdom come. Like, | have a trial set every week until
March.

MS. KALLAS: We can get the statement. We can look into it
[indiscernible] statements today hopefully if we get out of here and -

MS. SISOLAK: Your Honor, -- |

MS. KALLAS: -- get [indiscernible] them, get it done.

THE COURT: We're just -- I'm going to put this on calendar for
Thursday for resetting a trial date.

MS. SISOLAK: Your Honor, can we get on the record that you're
considering the conduct grossly negligent?

THE COURT: I'm sorry?

MS. SISOLAK: That we’re considering the --

THE COURT: I'm saying there’s nothing in front of me at this time to
show intentional [indiscernible].

MS. KALLAS: And then that’s --

MS. SISOLAK: Not intentional. I'm asking if you would deem it
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grossly negligent which is unintentional negligence.

THE COURT: No, I'm not making any finding on that. You can file a
motion [indiscernible] you have other information, but right now | don't
have enough evidence to make that finding.

MS. KALLAS: And, Your Honor, | would --

MS. SISOLAK: Thank you, Your Honor.

MS. KALLAS: -- ask that since you are going fo grant a mistrial that
it be on the record why the jury is somehow so prejudiced that a mistrial
was necessary --

THE COURT: I'm just going to advise --

MS. KALLAS: -- and a curative instruction.

THE COURT: -- them there’s a legal issue to grant a mistrial.

MS. SISOLAK: Thank you, Your Honor.

MS. KALLAS: Thank you.

[Bench conference ends]

THE COURT: Ladies and gentiemen, during trials legal -- various
legal issues arise and in this case a legal issue has arisen which is
requiring me to declare a mistrial. It's not something that | do lightly. And
unfortunately, | feel it's to protect everyone's constitutional rights in this
matter that | do declare a mistrial. | do find it a manifest necessity that |
do declare a mistrial. | apologize to all of you. You were here ready,
willing, and able to serve and unfortunately we can’t go forward.

So, you are discharged with my thanks for being here today. |
hope this doesn’t sour, you know, sour you for future jury service. | have

been advised by the Jury Commissioner, after someone'’s been

Page 43

289

C-17-327439-1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

empaneled, you are out of the computer for about 18 months so you
should not be receiving another jury summons either in federal court or
state court and we welcome you back when you get your next jury
summons.
So, again, thank you very much for your time today. The
marshal will pick up your badges.
[Coiloquy between Court and clerk]

THE COURT: Okay, what we're going to do, ladies and gentiemen,
the marshal’s just going to escort you to the jury room and he'll give you
further information; if you could just follow the marshal. Leave your
notepads, your badges, and your pens on your chair and just follow the
marshal, please.

THE MARSHAL: All rise for the exiting of the jury.

[Outside the presence of the jury]

MS. KALLAS: Your Honor, may we make a brief record on this?

THE COURT: Yes, that's why we're going to do that -- the -
everything is recorded in my courfroom. However, the recording system
at the bench is not the best --

MS. SISOLAK: Understood.

THE COURT: -- and so that's why | was going to have the officer
leave and then I'll put it on the record.

Ms. Sisolak, you made a motion for a mistrial which | granted.
Would you please put it on the record the basis for that motion?
MS. SISOLAK: Your Honor, | did ask Your Honor to grant us a

mistrial based on the fact that there is a statement in a C-1 form that was
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filled out by Officer Ontiveros that would have been required to be turned
over in discovery. The Defense would allege that because it is protected
by the order and we did not receive the statement, we are entitled to the
mistrial. We did ask Your Honor to issue that mistrial with prejudice, and |
believe we discussed that | would file a motion and we would determine
that at another time.

THE COURT: All right, State.

MS. KALLAS: And, Your Honor, we're obviously going to be
objecting to the declaration of a mistrial. As | stated at the bench, the very
first time we ever heard about any type of workers comp claim was today
when Officer Ontiveros made that statement on the stand. It's the first
time I've ever heard it. We reached out to the Inspector General’s Office
which is the investigators on this case. We've asked for every and
anything that they have in relation to this case and they told us that we
had everything. In Mr. - in Officer Ontiveros’ report and any statements
he's ever made to me | don’t -- he didn’t write about any injuries. He -- |
mean he essentially was hit by a rock. We didn’t have any reason {o
believe that he would then have to make a warkers comp claim about
this, that he wasn’t working anymore, anything like that. So obviously it
wasn't intentional whatsoever.

Also, we obviously don’t think that it was anything excuipatory
and we don't believe it was a Brady violation. He didn’t make any
comments that were inconsistent with the statements that he has
previously made.

So, | would be objecting to a mistrial based on that. | think that

Page 45

291

C-17-327439-1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a curative instruction could have cured any type of prejudice in regards to
Officer Ontiveros’ testimony. And -- Court’s indulgence.
[Colloguy between State Counsel]

MS. KALLAS: Just brief indulgence, Your Honor. We're just looking
at the discovery motion.

THE COURT: Sure.

[Colloquy between Court, recorder, and clerk]

MS. KALLAS: And again, Your Honor, | just want to emphasize the
fact this wasn’t a statement that we had that was in our possession that
we just decided not to turn over. We were absolutely unaware of it.
Officer Ontiveros, I've spoken with him a couple of times, has never once
mentioned it. The Inspector General’s Office has never mentioned it. No
one in relation to this case ever has. So, again, it wasn’t an intentional
violation.

THE COURT: Well, at this point | don’t find any intentional act on
behalf of the State, nor do | find any -- actually, | don’t find any egregious
conduct or recklessness on behalf of the State because it wasn't part --
I'm assuming -- well, | know the C-i [sic] form is strictly a worker's comp
slap in the face, a trip and fall, or a broken leg. Its -- I'm sure it -- unless

I've been proven otherwise, it's not part of the investigation files. It's more

of an administrative file, something internal. However, the Court did order

that all statements by the witnesses be turned over and this is a
statement by the witness that was not turned over. | don't believe at this
point that the State was aware that there was a C-i [sic] form, and so I'm

not dismissing this case with prejudice. And so, that's my ruling. We'll
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come back on Thursday for resetting of new trial date.

THE CLERK: January 4™, at 8:30.

MS. MACHNICH: Your Honor,

MS. SISOLAK: Your Honor, --

MS. MACHNICH: -- just to clarify that your ruling that the State has
not acted with bad faith or gross negligence at this time and you're not
granting a mistrial with prejudice; is that a ruling without prejudice
allowing us to brief the matter and potentially file a motion?

THE COURT: Well, if you can -- if you have any evidence that they
were aware of this, that it’s intentional or gross negligence, then file fhe
appropriate motion.

MS. SISOLAK: Will do, Your Honor.

MS. KALLAS: Thank you.

THE COURT: Thank you, everybody.

THE MARSHAL: All rise. Department 17 is now adjourned.

[Proceedings concluded at 4:46 p.m.]
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audio/video proceedings in the above-entitled case to the best of my ability.
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From: Victor Danie

To: Jenpifer M. Shumway
Subject: Re: FW: FW: State of Nevada v Antonio Mixon / Your Fite No. HDSP-17-03-AG / Our File No. 11801-2558.01
Date; Wednesday, December 13, 2017 4:00:52 PM

Yes that should be the entire file. | will be available Wednesday after 1 pm to meet if that works.

Victor Daniel

Criminal Investigator

Nevada Department of Corrections

Office of the Inspector General

Fusion Information Sharing Team Coordinator
Office: (702) 486-9932

Cell : (702) 249-1821

This message, including any attachments, is the property of the Nevada Department of Corrections and is
solely for the use of the individual or entity infended to receive it. It may contain confidential and proprietary
information and any unauthorized review, use, disclosure or distribution is prohibited. If you are not the
intended recipient(s) or if you have received this message in error, please contact the sender by reply email and
permanently delete it.

>>> On 12/13/2017 at 3:43 PM, in message
<be26h3db49124d79eSabba5i6ifadf4@AGEXCHANGE 3. AGOF STATENY.US>, "Jennifer M. Shumway"
<JShumway@ag.nv.gov> wrote:

M, Daniel,

| hope your training in Caiifornia went well. As you know, this matter is going to trial next month
and we want to make sure that we have produced the entire investigative file to opposing
counsel.

This is everything that was given to us by your office. We also have video footage that was taken
after the incident which is too large to email. Can you please confirm that we have the complete
file?

Also, Ms. Kallas would like to meet with you next week to prepare for the trial. Are you available
Wednesday or Thursday afternoon?

Thank you

lennifer Shumway

tegal Researcher

Bureau of Criminal Justice

Office of the Attarney General

555 £. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Email: jshumw 3E.NV.Z0V
Direct:  (702) 486-0659

Facsimile: {702) 486-0660

From: Jennifer M. Shumway
Sent: Wednesday, December 13, 2017 2:14 PM
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To: 'fames Jones' <ijjones@doc.nv.gov>

Cc: 'Dean Ontiveros' <dontiveros@doc.nv.gov>; Chelsea N. Kallas <CKallas@ag.nv.gov>

Subject: FW: FW: State of Nevada v Antonio Mixon / Your File No, HDSP-17-03-AG / Our File No.
11801-2558.01

Mr. Jones,

Thank you for providing Mixon’s medical form. tjust wanted to double check and see if there
were any medical forms for Ontiveros?

Thank you

Jennifer Shumway

Legal Researcher

Bureau of Criminal Justice

Office of the Attorney General

555 E. Washington Avenue, Suite 3500
Las Vegas, Nevada 89101

Emaif: jshumway@ag.nv.goy
Direct:  {702) 486-0659

Facsimile: {702} 486-0660

From: James Jones [mailto:jiones@dgoc.nv.gov]
Sent: Monday, December 4, 2017 12:58 PM

To: Jennifer M. Shumway <jShumway@ag.nv.gov>
Subject: RE: FW: State of Nevada v Antonio Mixon / Your File No. HDSP-17-03-AG / Our File No.
11801-2558.01

Here is the medical form

James K. jones

Supervisory Criminal Investigator
Office of the Inspector General
Nevada Department of Carrections
Office: 702-486-9924

Cell;  702-525-4942

jlones@doc.nv.qoy

This message, indluding any attachments, is the property of the Nevada Department of Corrections ond is
solely for the use of the individual or entity intended to receive it. It may contain confidential and proprietary
information and any unauthorized review, use, disclosure or distribution is prohibited. If you are not the
intended recipient(s) or if you have received this message in error, please contact the sender by reply email and
permanently delete it.

>>>
if this is an unsolicited spam message, please click this link to report it: Report Spam
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STATECI"NEVADA DEPARTMENT OF C(g;".((ECTION S

INCIDENT 028 REPORT
REPORT OF INCIDENT
INCIDENT DATE AND TIME INSTITUTION LOCATION
12-04,2015 High Desert State Prison UNIT 5/6 SMALL YARD

0905HRS

THE FOLLOWING IS A COPY OF THE 028 SUBMITTED IN NOTIS BY SENIOR CORRECTIONAL
OFFICER DEAN ONTIVEROS

On December 4, 2015 at approximately 0900, I Senior Correctional Officer (SC/O) D. Ontiveros
was assigned to unit 6C/D floor, While supervising yard, Officer Mcaninch and myself noticed
and inmate, later identified as Mixon, Antonio #1019828, housed in cell 6D-27A, pacing the
yard and acting as if he was upset with someone or something. I advised Officer Mcaninch to
keep an eye on him. After stating this, inmate Mixon approached us in an aggressive manner and
Within approximately 10 to 15 feet from us picked up a good sized rock, then threw it in our
direction, hitting me in the lJower abdomen. Officer Mcaninch and I then pursued him to where
he backed up and reached down and picked up another rock. He again threw it in our direction,
hitting me on my upper left thigh. Officer Mcaninch and I guickened the pace driving him
towards the walkway in front of unit 5A/B. Mixon then reached down and picked up a hand full
of dirt threw it in our direction, then removed his left shoe, reached inside of it and brandished a
prison made weapon (shank). I immediately removed the OC spray from my belt and gave
inmate Mixon severa] orders to get on the ground to which he refused. Once he heard the
responding Officers {:ll out to the yard to get on the ground, Mixon complie§ then dropped the
weapon to ground. I then placed my right knee on his upper back between his shoulder blade,
holding his right wrist in a wrist-lock until wrist restraint could be applied. -End of Report-

IN-2015-467
REPORTING STAFF; SC/O ONTIVEROS DATE: 12-04-2015
REVIEWING ADMINISTRATOR:

DATE:
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INCIDENT/STAFF REPORT

IR-2015-HDSP-004080

______Accident/Injury (Staff or Inmate) —Drugs/Syringe . Search
¥ Assault {Physical or Sexual) Foods/Culinary Visiting Problem
Contraband Alcohol/Pruno Weapon
s of Force e InfOrmation Malntenance Issue
Forced Medication Order o Keysfiotks Other
Destnyction of State Property Security Concern
Inmate involved: Mixon, A 1019828 Housing Assignment:__ HDSP-116-D-27-B
Name Number
Dacember 4, 2015 0905 3
Date of Incident Time of Inddent Signature of Reporting EmployeefID Number
Location of Inddent:___5/6 recreation vard SC/Q D. Ontiveros

Printed Name of Reporting Employes
Witness:

DETAILED DESCRIPTION OF INCIDENT: (Print or Type) ~ Include: What happened, where, when, how and why:

On December 4, 2015 at approximately 0900, | Senior Correctional Officer (SC/O} D. Ontiveros was assigned {o unit -
6CID floor, Whila supervising yard, Officer Mcaninch and myself noticed and inmate, iater identified as Mixon, Anlonio
#1019828, housed in celi 6D-27A, pacing the yard and acting as if he was upset with someone or something. § advised
Officer Mcaninch o keep an eye on him, After staling this, inmate Mixan approached us In an aggressive manner and
Within approximatsly 10 to 15 feet from us picked up a good sizad rock, then threw it In our direction, hitting me in the
lower abdomen. Officer Meaninch and | then pursued him to where he backed up and reached down and picked up
another rock. He again thraw it in our dirsclion, hitting me on my upper left thigh. Officer Mcaninch and | quickened the
pace driving him towards the walkway in frant of unit 5A/B. Mixon then reached down and picked up a hand full of dirt
threw It in our direction, then removed his left shoe, reached inslda of it and brandished a prison made weapon (shank).
I immadiately removed the OC spray from oy belt and gave Inmats Mixon several orders to get on the ground to which
he refused. Once he heard the responding Officers yell out to the yard to get on the ground, Mixon complied then
dropped the weapon to ground, | then placed my right knee on his upper back between his shoulder blade, holding his
| right wristin a wrist-lock until waist restraint could ba applied.  -End of Report-

Supervisor's Comments and Action Takem

[_Entered Into NOTIS., ] {
DISTRIBUTION: Lt K. McKeghan W 12/04/2015

Shift Supervisor Signature Date
QOriginal = Dally Folder

Copy - Assaciate Warden of Operations/Deslgnee
Warden
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Electronically Filed
4/4/2018 12:05 PM
Steven D. Grierson

CLERK OF THE COU,
DISTRICT COURT Cﬁwf 'ﬁ""

CLARK COUNTY, NEVADA
et
State of Nevada Case No.: C-17-327439-1
Vs
Antonio Mixon Department 17
NOTICE OF HEARING

TO:  Antonio Lee Mixon et. al.,

Please be advised that the above-entitled matter has been scheduled for Motion to
Withdraw as Counsel, to be heard by the Honorable Michael Villani, at the Regional
Justice Center, 200 Lewis Ave, Las Vegas, Nevada 89101, on the 17th day of April, 2018,
at the hour of 8:30 AM, in Department 17.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Miriam Vazquez
Miriam Vazquez, Deputy Clerk of the Court

CERTIFICATE OF SERVICE
I hereby certify that this 4th day of April, 2018

X] The foregoing Notice of Hearing was electronically served to all registered parties for
case number C-17-327439-1.

/s/ Miriam Vazquez
Miriam Vazquez, Deputy Clerk of the Court
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Electronically Filed
8/8/2018 11:26 AM
Steven D. Grierson

| Awdolo 148 Mivon %C?ﬁ“-

/ In Propria Personam
2 || Post Office Box 650 [HDSP]
Indian Springs, Nevada 89018

3
4
5 DISTRICT COURT
6 CLARK COUNTY, NEVADA
7
g[State oF Nevadg )
o £lain *?FF: )
10 |} vs. § Case No. ¢-13-343439 -/
11 [iptomvlo Lit Mliod rﬂiﬂ?‘gb{b]'l? i Dept No. | F
12 De fend ant ) Docket
13. ‘
14 - NOTICE OF MOTION

15[ YOU WILL PLEASE TAKE NOTICE, that AT 0~ (0 L2% MiXon
16[(For _a stalus check)

17 § will come on for hearing before the above-entitled Court on the day of August 30 ,2018,

8:30 am
18 || at the hour of o’clock __ . M. In Department E‘_, of said Court.
19

20 || CC:FILE
21

22 DATED:this____ dayof ,20 18

230

24 BYﬁmEﬂN/a LEE MIX oW

s [t oer7 A #7968

& : _ /In Propria Personam
28
2%

c
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Electronically Filed
8/8/2018 11:26 AM
«+ Steven D. Grierson

LY

. qoBIFA ' CLERK OF THE COURT
Antenlolee Mitow D No. / o ] 828 | Cﬁ:ﬁ.f ,ﬁh-«-——

HIGH DESERT STATE PRISON
22010 COLD CREEK ROAD -
P.O. BOX 650

INDIAN SPRINGS, NEVADA 89018

DistelcY Court

Clar XK .Cyuﬂ'g  Nova b

August 30, 2018 @ 8:30 am

#6 oF Megada .

S7a¥ oF P I CASENO.:-13-39F9-)
V. J .DEPT. No.. I F

 Ahto LEEM Jo DOCKET: =

Aol Baerdan?

h, r’\o+:on For 'sja\hy Check 5
Trial Feoadf (58 f-q;dfporki/on
arder, . Ora) qrqueﬂﬂmi' reme:#fo/ (R&&M)

COMES NOW, ﬂéﬂM A/’vﬁ’/ o [ £Ef M/ APIJ , herein above respectfully
. moves this Honorable Court for an__ ¢ Ao~ q{ arvl'n DP ffndlants
appparentt anel an ocdder a aramting va /s ¥ an
Foc sha fas Chf’éf/ g/ 4/(’1"90//»/?-’3‘” /y(ou?fq / fme

This Motion i is made and based upon the accompanying Memorandum of Points and

Authoritiess-* o o "

DATED: this 39" dayof 'LZ:’, 208
BY: A fervio Lee M¢ Kon

4L, M~ Fn, 4 /019829
Defendant/In Proper Personam /9681 P2
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. CERTIFICATE OF SERVICE

1, Awdonte LEE 17/ Korn 37 , hereby certify that I am the

Dpépncamt ‘
paﬁf:i-e-ne-r in this matter and I am representing myself in propria persona.
On this Qa‘l day of T‘J' QD]% s I served copies

ot the Modfon For shahoscc A@d/z ket | Apactiness 9,
Q?(aufﬂq /550P ; ! Frons pyr S on M/m /rf;,/a-r-rql a/c,o@ ,

in case number: [" "32;#3‘/-"/ and placed said motion(s) in

U.5. First Class Mail, postage pre~paid:

Address: 100 Lewsl s MN(}[’ 7 “d f]eor
io J, oV caaus'q/c,o
Sent to: 5‘1‘?\/(’:\‘ 0 Grleffén CIG"”K {)F},hc Couort
A ddress f%j Washing /m Ave., she , 3900
- LN pg0)- \0&:8

Sont +o. Chelsea A, Ksllas (Barro. /.?703)

DECLARATION UNDER PENALTY OF PERJURY

The undersiigned declares under penalty of perjury that he id/the
petitioner in the above-entitled action, and he, the defendant has read

the above CERTIFICATE OF SERVICE and that the information contained

therein is true and correct. 28 U.S.C. §1746, 18 U.S.C. §1621.

Execﬁted at /7{-ﬂ S/‘ﬂ

on this ﬂ # day of 7/("1 s Qp/ﬂ ).
, /968172
G A W %4 /217828
DOP#
pocendat

PETITEONER. -~ In Proper Person
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Aglbnfa LEEm/fon

.. In Propnia Personam
2 || Post Office Box 650 [HDSP]

; Indian Springs, Nevada 89018 ' Fl LE D
) SEP 19 2018
5 DISTRICT COURT kb
6 CLARK COUNTY, NEVADA
7
sl TAe State vf Nevads ) ay{’&;yy i [ ZO(Y
9 Plaintiff, 3 ¢ {30 Am
10 |f vs. ;  Case No. C-/7-327435-)
11 ﬂn/!?ﬂfd (L5 N Aen Jo , ; Dept. No. *
12§ Bpnefan ) Docket
13 . )
14 o7 TO_ S PLIESS " Budfor _puisvent-ta
15| 228 42270
16 — o
17
18 '
19 COMES NOW, 4 2/ /’7/ Xun/ v Frrcfentherein above respectfully
20 || moves this Honorable Court for an Of‘ ofor L Zal oﬂﬁf)‘a Modron
21 '
22 « o4l A nUm f'/'/‘tofuﬂri‘c’a/
23 This Motion is made and based upon the accompanying Memorandum of Points and Authorities .
24 .
25| DATED: this /7**day of_$7p, 20 /8
26 BY: o/ o LEE M Xin >,
A A O Fin 948172,
27 RECEIVED Defendant/In Propria Personam
28 S 19 173 S - e
CLERK OF THE COURT Mird
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CERTFICATE OF SERVICE BY MAILING
I,#Mbnw L5¢ Mrtow T, , hereby certify, pursuant to NRCP 5(b), that

day of Jep. ., 20¢8 1 mailedatrue and correct copy of the foregoing, /%44‘0» 7v

on this /3%

‘):J?.f?“ii

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepsid,

addressed as follows:

Jo‘wnﬁq (oreral s offce rlﬁ.:?ah. e pion

L oF pUbYc RFnces

fq\fafﬂétfc Sr.ﬁ'/y DONAST 0N
W, /e Hallc y
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o

¥,

Brpuh, BHeng, bonere]

23] g‘ifﬁ U/‘*fz’-‘ﬂjf?ﬁ Avg, Suste 4'&-‘3 Gop
NV 5100

CC.FILE
DATED: this /7" day of _See, 2048

" lkens fndante Jr,

e N— 1 M"\_-_. —r-‘fr,

# 79 e/l

{In Propria Personam
Post Office box 650 [HDSP]
Indian S
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding %’4’ o Ao

&ﬂ’(‘?f{
(Title of Document)

filed in District Court Case number (- (2322435 /

O  Does not contain the social security number of any person.
-OR-
O  Contains fhe social securlty number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federa! or state grant.

& X, [H i, b _ 0{//?/20/9
Signature Date

Hndoato Lo [Fiston Tn,
Print Name

ﬁﬂéﬂ«f/ e A
Title
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STATE OF NEVADA )

DECLARATION OF PROBABLE CAUSE FOR ARREST

FILED

COUNTY OF CLARK 3 g 18 A 9 gy

JUSTIGE cr: _ ,
1, Victor Daniel, based upon informdtimV Eﬁ%@fﬂgo hereby swear the assertions of this
By _GEG
declaration are true: NERUTY

L.

That I am a Criminal Investigator for the State of Nevada, Office of the Inspector General,
in Clark County, Nevada.

That I believe the following facts and circumstances give rise for finding probable cause to
believe that the crime of BATTERY BY A PRISONER, a Category “B” felony in violation
of NRS 200.481(2)(f), and POSSESSION OR CONTROL OF DANGEROUS WEAPON
OR FACSIMILE BY AN INCARCERATED PERSON, a Category “B" felony in violation
of NRS 212.185(c) occurred within the County of Clark, State of Nevada.

That according to the official investigation, the following occurred: On December 4, 2015,
at approximately 0905 hrs, on the Unit 5/6 recreation yard at High Desert State Prison,
Correctional Officer Brian Crooks called via radio for emergency assistance. Officer
Crooks reported that he observed inmate Antonio Mixon #1019828 throwing racks at

Senior Correctional Officer Dean Ontiveros and Correctional Officer Tyler Mcaninch.

According to Senior Correctional Officer Ontiveros, inmate Mixon struck him in the
abdomen with one of the rocks that was being thrown at him. At that time, Senior
Correctional Officer Ontiveros called for assistance via radio. Officers instructed inmates in
that area to get on the ground. Senior Correctional Officer Ontiveros and other responding
correctional staff reported that inmate Mixon retrieved a prison made weapon, commonly
referred to as a “shank,” from his shoe. Other officers arrived on scene and inmate Mixon
dropped the weapon and was restrained. According to reports, while inmate Mixon was in

restraints he stated, “You lucky you had that OC or I woulda stuck your bitch ass!”

ExHibEd

Ef 3 1
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{200} Lo _ i
STATE ' NEVADA DEPARTMENT OF CUi.<ECTIONS

INCIDENT 028 REPORT
: REPORT OF INCIDENT
INCIDENT DATE AND TIME INSTITUTION LOCATION
12-04-2015 ) High Desert State Prison UNIT 5/6 SMALL YARD

0905HRS

THE FOLLOWING IS A COPY OF THE 028 SUBMITTED IN NOTIS BY CORRECTIONAL SERGEANT
DUSTIN MUMPOWER

On December 4,.2015 I, CERT Sergeant D. Mumpower was on duty at High. Desert State Prison.
At approximately 9:05 am a call for officer assistance in the 5/6 quad was transmitted via
institutional radio. CERT Officer Krohm and I immediately responded to the incident. Upon
entering the 5/6 yard gate all inmates were laying on the ground prone and compliant. One
inmate later identified as Mixon #1019828 was in mechanical wrist restraints and under video
coverage by Officer Johnson. I was briefed that the inmate was in possession of a-weapon that
was on the ground next to his person. It is alléged that inmate Mikon was purposely throwing
rocks at Senior Officer Ontiveros. Upon being struck with a rock Ontiveros approached inmate
Mixon and at that time the weapon was displayed. Multiple officers responded along with the
attention of the 5/6 gun rail officer. Due to officer response and presence Inmate Mixon lay on
the ground and submitted to wrist restraints with no shots fired and no force utlhzed The inmate
did state, "You lucky you had that OC or I woulda stuck your bitch ass!"” I proceeded to take
multlple photographs of the inmate, incident areg, and the weapon inmate Mixon was in
possession of. The weapon is apprommately 5 irjches in length made from a metal outlet cover
and wrapped with a white sheet for a handle. Th«L weapon was placed in evidence bag #B
0000070181 by CERT Officer Krohm to be transported to the HDSP evidence vault. Mixon was
afforded a medical assessment by HDSP medical staff and was released back to custody with no
injury noted. Mixon was then escorted to administrative segregation unit 1 D-22 per Lt.
McKeehan pending disciplinary charges by CERT.Officer Krohm and me. All video footage and
photographs will be uploaded and distributed accordingly.

IN-2015-467
REPORTING STAFF: SGT MUMPOWER DATE: 12-04-2015
REVIEWING ADMINISTRATOR: :
DATE:
il *' . E M

P
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“# NEVADA DEPARTMENT OF C

L XECTIONS

STATE
INCIDENT 028 REPORT
REPORT OF INCIDENT
INCIDENT DATE AND TIME INSTITUTION LOCATION
12-04-2015 High Desert State Prison UNIT 5/6 SMALL YARD

! 0905HRS

THE FOLLOWING IS A COPY OF THE 028 SUBMITTED IN NOTIS BY CORRECTIONAL OFFICER
KURT KROHM

On Friday December 4th 2015 at approximately 09:05, while on duty. I Officer K. Krohm
assigned to C.E.R.T. at High Desert State Prison. Responded with C.E.R.T. Sgt D. Mumpower to
a 1033(Staff assault) in 5/6 Quad. Upon walking into the 5/6 Quad all 'M's were lying on the
ground. 8 C/O D. Ontiveros, S C/O F. Dickens, C/O B. Estill, LT K. Mckeehan and R. Hesler
were standing around /M Antonio Mixon #1019828. /M Mixon #1019828 assaulted S C/O
Ontiveros with Rocks and a Shank (Prison Made Weapon). In a aggressive tone I/M Mixon told
S C/0 D. Ontiveros ?you are lucky you had that can of O.C. Spray or I would have stuck your
bitch ass" The shank looked to be an outlet cover that was bent, sharpened and wrapped in a
cloth type material. The Shank was approximately five inches in length. Sgt D Mumpower tock
pictures of where the incident took place as well as where the Shank was found. The Shank was
put into evidence bag B0000070181 by myself and placed into Evidence Vault. 'M Mixon
#1019828 was evaluated by medical staff before being escorted by C.E.R.T. Sgt D. Mumpower
and K. Krohm to Intake. I/'M Mixon #1019828 was then stripped out and taken out of his State
blues, and placed iaLo an orange jumpsuit. 'M Mixon #1019828 was thenL?)Tought to Unit 1-D-
22. END of REPORT

IN-2015-467
REPORTING STAFF: C/Q KROHM DATE: 12-04-2015
REVIEWING ADMINISTRATOR:

DATE:
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o - FILED
1 Case No. [-—'7"33?‘7’39"1 D .
2 | SEP 19 21. 3
Dept. No. ]i: 7
3
4
d IN THE Ei'gbﬂs Jnnrcmﬁ DISTRICT COURT OF THE STATE OF NEVADA
: 6 IN AND FOR THE COUNTY oF CleT R
7 i —_—
8l TAestate ot Nevacla
9 ﬂ/afnk./"?‘
10) vs. . ' Case No.G1#-32342 G-
11 lef’fb’?/“d &ff I®S Ao I, DeptNo. ]?-
12 Lrleodan / Docket
13
14 NOTICE OF MOTION
15| YOU WILL PLEASE TAKE NOTICE, tha Hntorts Lsg MIFen S,
16 ocAukey U 20K

17 || will come on f'or heanng before the above-entitled Court on the & %@Eﬁ,

s Department /7, of said Court @ f’ 20

A

DATED: this /37 dayof __ Sef. 2018,

BY: Hndonto L4 § M/ Low S
P T e # /566
{In Propria Personam
RECEIVED
Q=P 19 2773 G- 173774397

Notice of Motion
CLERK OF THE COURT 4750856

13-
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Electronically Filed
9/26/2018 4:52 PM
OPPM Steven D. Grierson

ADAM PAUL LAXALT CLERJf OF THE COU!%
Attorney General .

Jason Gunnell (Bar No. 13997)
Senior Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101-1068

P: (702) 486-3904

F: (702) 486-0660

jogunnell@ag.nv.gov

Attorneys for the State of Nevada

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, Case No.: C-17-327439-1
Plaintiff, Dept. No.: XVII
V. Hearing Date: October 11, 2018
ANTONIO LEE MIXON, ID #1968172, Hearing Time: 8:30 A.M.
Defendant.

OPPOSITION TO DEFENDANT’S MOTION TO SUPPRESS

ADAM PAUL LAXALT, Attorney General for the State of Nevada, through Senior Deputy
Attorney General, Jason Gunnell, hereby submits the State’s Opposition to Defendant’s Motion to
Suppress. This motion is made and based upon the pleadings on file, the following memorandum of points
and authorities, and any oral arguments the Court may allow.

Dated this 26"" day of September, 2018.

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

By:  /s/Jason Gunnell
JASON GUNNELL (Bar No. 13997)
Senior Deputy Attorney General

Page 1 of 5 339
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MEMORANDUM OF POINTS AND AUTHORITIES

l.
FACTS AND RELEVANT PROCEDURAL HISTORY

On October 25, 2017, Antonio Lee Mixon (hereinafter “Defendant”) was charged by way of
Information with the following: Count 1 — Battery By A Prisoner (Category B Felony — NRS
200.482(2)(f)); and Count 2 — Possession or Control of Dangerous Weapon or Facsimile By An
Incarcerated Person (Category B Felony — NRS 212.185(c)).

According to the Information, on December 4, 2015, Defendant — an NDOC inmate — possessed a
prison made weapon (hereinafter “shank’) and threw a rock at a corrections officer on the prison yard at
High Desert State Prison. The Defendant also threatened the officers with the shank. In order to safely
deescalate the situation, a correction officer deployed Oleoresin capsicum (OC) or pepper spray. The target
of the spray was the Defendant. After the deployment of the OC spray, the Defendant was placed in hand
restraints on the ground. At some point during the incident, a corrections officer was tasked with recording
the event via a handheld video camera. The video shows at about the three minute mark, the defendant
being asked to identify himself. After thirty seconds of conversation (3:30 mark), all dialogue with the
Defendant ceased. At that point the officers focused their attention on processing the crime scene. The
officers did not interaction with the Defendant again until after he uttered the phrase. At approximately
five minutes into the recording, the Defendant states without provocation: “your lucky you had the mace |
would’a have stuck your bitch ass” (herein after the “phrase”).

Il.
ARGUMENT
The State requests this Court deny the Defense’s Motion to suppress, because the phrase is (1)
relevant, (2) a statement against interest, (3) and a spontaneous declaration.
a. Relevance:
NRS 48.015: “‘relevant evidence’ means evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action more or less probable than it would
be without the evidence.” NRS 48.25(1) states “all relevant evidence is admissible,” except where

certain rules prohibit its admission.

Page 2 of 5 34(
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Here, the phrase (among other things) is relevant to show the Defendant was in possession of the
shank, because the phrase refers to Defendant use of the shank to “stick” the correction officer’s “bitch
ass.” The phrase tends to prove Defendant possessed a shank.

b. Statement Against Interest:

Party statements are non-hearsay when offered against the party who made them. See NRS
51.035(3)(a). Here, the phrase is admissible, because the statement would be offered by the State
(opposing party) and it was made by the defendant.

c. Spontaneous Declaration:

Statements made by a defendant in custody are admissible pre Miranda if the statement (among

other things) is a spontaneous declaration. Miranda requires a custodial interrogation.! “The United

States Supreme Court has declared that ‘interrogation’ need not take the form of express questioning, but

may also be conduct amounting to the ‘functional equivalent’ of express questioning:”?

[T]he term “interrogation” under Miranda refers not only to
express questioning, but also to any words or actions on the part of
the police (other than those normally attendant to arrest and
custody) that the police should know are reasonably likely to elicit
an incriminating response from the suspect. The latter portion of
this definition focuses primarily upon the perceptions of the
suspect, rather than the intent of the police.

[T]he definition of interrogation can extend only to words or
actions on the part of police officers that they should have known
were reasonably likely to elicit an incriminating response.

Rhode Island v. Innis, 446 U.S. 291, 301-02, 100 S.Ct. 1682, 1689—
90, 64 L.Ed.2d 297 (1980) (emphasis in original).

In Innis, the police arrested the defendant for robbing a
taxicab driver. The defendant had used a shotgun in the robbery.
The police immediately advised him of his rights. The defendant
refused to waive his right to remain silent, and two policemen
escorted the defendant toward the police station. While en route, the
officers engaged in a discussion concerning the whereabouts of the
shotgun. One officer said, “God forbid one of [the handicapped
children] might find a weapon and shells and they might hurt
themselves.” The defendant interrupted the conversation and led the
officers to the shotgun. The Court found that this did not violate the
Fifth Amendment because “the conversation was, at least in form,

! Miranda v. Arizona, 384 U.S. 436, 445, 86 S. Ct. 1602, 1612, 16 L. Ed. 2d 694 (1966)

2 Weathers v. State, 105 Nev. 199, 201, 772 P.2d 1294, 1296 (1989)

Page 3 of 5 341
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nothing more than a dialogue between the two officers to which no
response from the [defendant] was invited.” Weathers v. State, 105
Nev. 199, 201, 772 P.2d 1294, 1296 (1989) Citing Innis at 302, 100
S.Ct. at 1690.

Although the Defendant was in custody, an interrogation as articulated in Weathers and Innis did
not occur. The officers’ were merely processing the crime scene when the Defendant uttered the phrase.
They were not interacting with the Defendant nor trying to elicit any kind of statement from him, nor did
they invite the Defendant to join their conversation. This shows the officers’ actions (processing the crime
scene) were unlikely to elicit an incriminating response. In other words, Miranda does not apply, because
a custodial interrogation did not occur. Express questioning did not occur nor did the words or actions on
the part of the officers elicit an incriminating response from the suspect.

II.
CONCLUSION
For the foregoing reasons, the State respectfully requests that the Court deny Defendant’s
Motion to Suppress, because the phrase is (1) relevant, (2) a statement against interest, (3) and a
spontaneous declaration.

DATED this 26" day of September, 2018.

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

By:  /s/Jason Gunnell
JASON GUNNELL (Bar No. 13997)
Senior Deputy Attorney General
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CERTIFICATE OF SERVICE

| hereby certify that I electronically filed the foregoing State’s OPPOSITION TO DEFENDANT’S
MOTION TO SUPPRESS with the Clerk of the Court by using the electronic filing system on the 26" day
of September, 2018.

| certify that some of the participants in the case are not registered electronic filing system users. |
have mailed the foregoing document by First-Class Mail, postage prepaid, or via facsimile transmission or
e-mail; or have dispatched it to a third party commercial carrier for delivery within 3 calendar days to the

following unregistered participants:

Antonio Mixon, Inmate ID #1019828
High Desert State Prison

P.O. Box 650

Indian Springs, NV 89070

[s/ A.Reber
An employee of the Office of the Attorney General
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Electronically Filed
10/22/2018 9:43 AM
Steven D. Grierson

ORDD CLERK OF THE COY
ADAM PAUL LAXALT W g -

Attorney General
Jason Gunnell (Bar No. 13997)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101-1068
P: (702) 486-3904
jgunnell@ag.nv.gov
Attorneys for the State of Nevada

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, Case No.: C-17-327439-1

Plaintiff, Dept. No.: XVII
V.
ANTONIO LEE MIXON, ID #1968172

Defendant.

ORDER DENYING DEFENDANT’S MOTION TO SUPPRESS

1" day

The above entitled matter having come on for hearing before this Honorable Court on the 1
of October, 2018, with the Defendant Antonio Mixon representing himself, and Senior Deputy Attorney
General Jason Gunnell appearing on behalf of Plaintiff State of Nevada, and the Court having considered

all pleadings and documents on file herein; the Court makes the following order:

IT IS HEREBY O ERED that Defendant’s Motion to Suppress is DENIED.

DATED this L® ~ day of] &(j ,(2918.
4 5!?

(5 THE HONORABLE NOW\WM Sol H4 For

il Judage tmunael \ion)

SPECTFULLY SUBMITT
g% TM

| Setiior Deputy Attorney General

N

Page 1 of 1

Docket 78900 Document 2019-3&6{)
Case Number: C-17-327439-1




l Fl 2 %0%5?:&/5&51/&;1 ‘ F “_ED
2 || Post Office Box 650 {HDSP] _
; Indian Springs, Nejada 89018 SEP 1928 7
4 S e
5 DISTRICT COURT
6 CLARK COUNTY, NEVADA
’ octber ([ 7011
8| Tl 5727 0F NPl acl, T} 0 gj 30 M
9 Plaintiff )
10 |f vs. | | g Case No. (/73}FY39-)
11| Antonso Lgg MiXon T /9&5/%}; Dept. No. 17
12 Pertrctunt : Docket
13 )
14 SoTion For Expert Linesses
15
16 e et &
17
18
19]| COMES Now, Znfoaip fo /X0~ i, DerPractont herein above respectfully
20 " moves this Honorable Court for an el g £ an hio g (o Hon For
21 | the Export UWitnosses Aeser/ted e,

2|

23 This Motion is made and based upon the accompanying Memorandum of Points and Authorities .
24 _ ‘
25| DATED: this /7"day of S0pfember; 20 /2
26 BY. A7 401 T, Fnfort &
a, £, NS, 4 JTLE] 7

27 RECEIVED Defendant/In Propria Personam

- 1 C-17-371439 -1
28 SEP l g 2{”8 i Motion

4780882

HNARIA .

CLERK OF THE COURT
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CERTFICATE OF SERVICE BY MAILING

L Hatonto Lee 177N Tr,

, hereby certify, pursuant to NRCP 5(b), that on this /7"

day of Sep. ,20/B, I mailed a true and correct copy of the foregoing, “ /7020

For e teerr L)t Ehnesseds.

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:

/4 plt}'vfr*ry éPf? oral ,J’ o@:"rcp

Buretav _of Peblic PPy
ol Wbjic SuCphy Otvision
RIFEN . chelses Hallsy
Lepuby Fidreney benges)
SSE hetrrzrhore Fazi

Stojen D, 6o ersee,
Clerk & Fho Loy
2P0 Lewis Buerve, 7 A Pl
LV, ANy & isS -/ 6D

W“S"”"")Jvﬁ Ave, §u d-r#ﬂ??aa

L,V Baupy

CC.-FILE

h
DATED: this _{Z_ day of ﬁf«

,20/8.

Pndonsn LS E PHbperr T,
TR K Py o F 082

/In Propria Personam
Post Office box 650 {HDSP]
Indian §;
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding [7s/1on

Forr Gypert Writesses

(Title of Document)

filed in District Court Case number _ ¢~/ 7 -3&F735 - )

0  Does not contain the social security number of any person.
-OR-
O  Contains fhe social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

4. =, /‘zjc.gn T, o677 3/’20/3
Signature Date

Sk, Pnafeate T

Print Name

Opfrnsdant,
Title
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4 %’oéci OURT
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] IN THE E\ﬁh“\ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
g IN AND FOR THE COUNTY OF Clari

8 -ﬂ, f/q)Lf c?((/l/t"t/ﬂw/‘-‘-

9 P/G/m‘JW

10l vs. - ' | Case No. £-1F327939-)

11 ' Dept No. 17

13 o

14 NOTICE OF MOTION

15|  YOU WILL PLEASE TAKE NOTICE, that Antonrg LSE Ml or S
16 . dursyant- Elanth )‘wlh,fat Couct rvles | goit 3.20

17 || will come on for hearing before the above-entitled Court on the%‘d@ﬁ ]5
18 {| at the hour of {0 G'eleek At M. In Doglrtment | , of said Court.

Z CC'.FILE OG{J‘éM 4 { e (¥
21 | | e & 30AN
22 DATED: this | 3" day of Soptember, 201,
z | BY: iAo, forranto 3oz
A S Fos 3 7FEEIZY
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26 RECEIVED
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Electronically Filed
9/26/2018 4:49 PM
OPPM Steven D. Grierson

ADAM PAUL LAXALT CLERJf OF THE COU!%
Attorney General .

Jason Gunnell (Bar No. 13997)
Senior Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101-1068

P: (702) 486-3904

F: (702) 486-0660

jogunnell@ag.nv.gov

Attorneys for the State of Nevada

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: C-17-327439-1
STATE OF NEVADA,
Dept. No.: XVII
Plaintiff,
Hearing Date: October 11, 2018
V.
Hearing Time: 8:30 A.M.
ANTONIO LEE MIXON, ID #1968172,

Defendant.

OPPOSITION TO DEFENDANT’S MOTION FOR EXPERT WITNESSES

ADAM PAUL LAXALT, Attorney General for the State of Nevada, through Senior Deputy
Attorney General, Jason Gunnell, hereby submits the State’s Opposition to Defendant’s Motion for Expert
Witnesses. This motion is made and based upon the pleadings on file, the following memorandum of
points and authorities, and any oral arguments the Court may allow.

Dated this 26" day of September, 2018.

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

By:  /s/Jason Gunnell
JASON GUNNELL (Bar No. 13997)
Senior Deputy Attorney General

Page 1 of 4 371
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DECLARATION

JASON GUNNELL makes the following declaration:

1. | am an attorney duly licensed to practice law in the State of Nevada; | am a Senior Deputy
Attorney General assigned as one of the prosecutors in this instant matter.

2. | am more than 18 years of age and am competent to testify as to the matters stated herein. | also
have personal knowledge of the facts stated herein or | have been informed of these facts and
believe them to be true.
| declare under penalty of perjury that the foregoing is true and correct. (NRS 53.045).

EXECUTED this 25" day of September, 2018.

/s/ Jason Gunnell
JASON GUNNELL

MEMORANDUM OF POINTS AND AUTHORITIES

FACTS AND RELEVANTIiDROCEDURAL HISTORY

On October 25, 2017, Antonio Lee Mixon (hereinafter “Defendant”) was charged by way of
Information with the following: Count 1 — Battery By A Prisoner (Category B Felony — NRS
200.482(2)(f)); and Count 2 — Possession or Control of Dangerous Weapon or Facsimile (hereinafter
shank) By An Incarcerated Person (Category B Felony — NRS 212.185(c)).

According to the Information, on December 4, 2015, Defendant — an NDOC inmate — possessed a
shank and threw a rock at a corrections officer. The possession of the shank was witnessed by a number
individuals to include two correction officers. The shank possessed by the defendant was seized by prison
officials. The shank was never submitted for analysis to determine whether any latent fingerprints were
found on the shank.

On or about September 19, 2018, the Defendant filed a Motion for Expert Witnesses. In the

motion, Defendant assumes the shank was tested for latent finger prints. However, the shank was never

Page 2 of 4 372
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submitted for latent fingerprint analysis.
1.
ARGUMENT
The State requests the Defendant’s Motion for Expert Witnesses be denied. The shank was never
submitted for fingerprint testing. Consequently, testimony from a latent print expert is not required to
show any issues arose out of testing.
1.
CONCLUSION
For the foregoing reasons, the State respectfully requests that the Court deny Defendant’s Motion
for Expert Witnesses.

DATED this 26" day of September, 2018.

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

By:  /s/Jason Gunnell
JASON GUNNELL (Bar No. 13997)
Senior Deputy Attorney General
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CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada, and that on
September 26, 2018, | filed the foregoing OPPOSITION TO DEFENDANT’S MOTION FOR EXPERT
WITNESSES via this Court’s electronic filing system.

| certify that some of the participants in the case are not registered electronic filing system users. |
have mailed the foregoing document by First-Class Mail, postage prepaid, or via facsimile transmission or
e-mail; or have dispatched it to a third party commercial carrier for delivery within 3 calendar days to the

following unregistered participants:

Antonio Mixon, Inmate ID #1019828
High Desert State Prison

P.O. Box 650

Indian Springs, NV 89070

Is/ A. Reber
An employee of the Office of the Attorney General

Page 4 of 4 374
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ANTONIO LEE MIXON, JR. Supreme Court No. 77206

Appellant, District Court Case No. C327439

VS.

THE STATE OF NEVADA,

Respondent. FILED
CLERK’S CERTIFICATE NOV 29 2018

STATE OF NEVADA, ss. %%%

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as foliows:

“ORDER this appeal DISMISSED.”
Judgment, as quoted above, entered this 2nd day of November, 2018.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme

Court at my Office in Carson City, Nevada this
November 27, 2018.

Elizabeth A. Brown, Supreme Court Clerk

By: Amanda Ingersoll

Chief Deputy Clerk
C-17-327439-1
CCJD
NV Supreme Court Clerks Certificate/Judgi
o 4799738
1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ANTONIO LEE MIXON, JR. No. 77206
Appellant,
VS. * I
THE STATE OF NEVADA, EilLE
Respondent. ‘ ;
NOV 02 2018

ETYy A EROWN >

iy
EL]
OF S J’REME COURT
-

ORDER DISMISSING APPEAL ®Yf+frvoss

This is a pro se appeal from a district court order denying a
pretrial motion to suppress. Eighth Judicial District Court, Clark County;
Michael Villani, Judge.

This court’s review of this appeal reveals a jurisdictional defect.
Specifically, no statute or court rule allows a defendant to appeal from an
order denying a pretrial motion to suppress evidence. Castillo v. State, 106
Nev. 349, 352, 792 P.2d 1133, 1135 (1990) (right to appeal is statutory;
where no statute or court rule provides for an appeal, no right to appeal
exists); see also NRS 177.015(2) (only the state may appeal from an order
granting or denying a pretrial motion to suppress). Accordingly, we
conclude that lack jurisdiction over this appeal, and we

ORDER this appeal DISMISSED.

pibkua:w J.

Pickering J

y 3. /lm«m\ J.

Gibboils Hardesty

SuPREME COUuRT
OF

Newor [8-43(55

wn 19378 <SR
T T




cc:  Hon. Michael Villani, District Judge
Antonio Lee Mixon, Jr.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

SuPReME COURT
OF
Nevapa

(©) 19478 =T




3 \Cr?TTirD CcGPY
™D @:umﬁnt is @ Rliirue and. correct copy of
R ceginal on ‘w «,nd of reuo;d in my office.

Al
i, State of Nevada

a@v 3

387



IN THE SUPREME COURT OF THE STATE OF NEVADA

ANTONIO LEE MIXON, JR. Supreme Court No. 77206
Appellant, District Court Case No. C327439
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:
Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: November 27, 2018
Elizabeth A. Brown, Clerk of Court

By: Amanda Ingersoll
Chief Deputy Clerk

cc (without enclosures):
Hon. Michael Villani, District Judge
Antonio Lee Mixon, Jr.
Attorney General/Carson City
Clark County District Attorney

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on NOV 2 § 2018

HEATHER UNGERMANN
Deputy  District Court Cleskt(zn

RECEIVED
APPEALS

NOV 29 2018

CLERKOF THECOURT 1 18-905764
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ADAM PAUL LAXALT
Attorney General

CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101-1068

P: (702) 486-5707

F: (702) 486-0660

Ckallas@ag.nv.gov

Attorneys for the State of Nevada

Electronically Filed
11/15/2018 3:23 PM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA,
Plaintiff,
V.
ANTONIO LEE MIXON, 1019828,

Defendant.

Case No.: C-17-327439-1

Dept. No.: XVII

Hearing Date: November 20, 2018
Hearing Time: 8:30 AM

STATE’S OPPOSITION TO DEFENDANT’S AMENDED MOTION FOR EXTENSION OF TIME

ADAM PAUL LAXALT, Attorney General for the State of Nevada, through Deputy Attorney

General, Chelsea Kallas, hereby submits the State’s Opposition to Defendant’s Amended Motion for

Extension of Time. This motion is made and based upon the pleadings on file, the following memorandum

of points and authorities, and any oral arguments the Court may allow.

Dated this 15" day of November, 2018.

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

By:  /s/ Chelsea Kallas
CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General

Page 1 of 4
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MEMORANDUM OF POINTS AND AUTHORITIES

On October 25, 2017, Antonio Lee Mixon (hereinafter “Defendant”) was charged by way of
Information with the following: Count 1 — Battery By A Prisoner (Category B Felony — NRS
200.482(2)(f)); and Count 2 — Possession or Control of Dangerous Weapon or Facsimile By An
Incarcerated Person (Category B Felony — NRS 212.185(c)). On November 1, 2017, Defendant pled not
guilty and invoked his right to a speedy trial. On November 14, 2017, Defendant filed a Motion to Compel
Production of Discovery and Brady Material. On December 1, 2017, the State filed its Opposition. On
December 5, 2017, the Court issued a minute order directing the State to turn over, among other things, all
witness statements. The Court requested that Defendant file the order. On January 2, 2018, Defendant’s
trial commenced. On that same day, the Court declared a mistrial. A new trial was scheduled to commence
on March 26, 2018. However, on March 15, 2018, the Court vacated Defendant’s upcoming trial date due
to Defendant acting out in Court.

On March 28, 2018, Defendant filed a Motion to Withdrawl of Attorney of Record, Request to
Obtain Copy of Defendant’s File, and Request for Self-Representation. On April 6, 2018, the Court
administered a Farretta Canvass and Defendant’s Motion was granted. At this time, Defendant informed
the Court he would need 120 days to prepare for trial. A new trial was scheduled to commence on August
27, 2018. On June 19, 2018, Defendant requested a continuance of trial and a new trial date was scheduled
to commence on October 28, 2018. On August 8, 2018, Defendant filed a Motion for Status Check; Trial
Readiness; Discovery Issue; Transportation Order; Oral Agreement Requested. On August 30, 2018,
Defendant’s Motion was granted and at the request of Defendant, the trial date was again vacated.
Calendar Call is set for January 3, 2019, and trial is scheduled to commence on January 7, 2019.

On October 15, 2018, Defendant filed a Motion for Extension of Time, where he requested
a 365 day trial extension. On October 25, 2018, Defendant’s Motion was denied. On October 29, 2018,
Defendant filed a Motion for Leave to Amend and an Amended Motion for Extension of Time. The State
responds as follows.
ARGUMENT
Defendant again requests a trial continuance so he can file documents in the instant case, as well as

his other cases. The Court already denied this request on October 25, 2018. Defendant fails to cite any new

Page 2 of 4

403




© 00 ~N o o b~ w NP

I S T N B N N O T O O O O T S S e S e N = S = S S
©® ~N o B~ W N kP O © 0o N oo o~ W N kP O

reasons for a continuance in his instant Motion. Additionally, this case has been continued several times
already, providing Defendant with plenty of time to file any necessary documents related to the instant
case. Further, Defendant’s request for more time so he can prepare documents in another unrelated case is
not good cause to continue trial in the instant matter. As such, Defendant’s Motion should be denied.

CONCLUSION

For the foregoing reasons, the State respectfully requests that the Court deny Defendant’s
Amended Motion for Extension of Time.

DATED this 15" day of November, 2018.

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

By:  /s/ Chelsea Kallas
CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General
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CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada, and that on
November 15, 2018, | filed the forgoing STATE’S OPPOSITION TO DEFENDANT’S AMENDED
MOTION FOR EXTENSION OF TIME via this Court’s electronic filing system.

| certify that some of the participants in the case are not registered electronic filing system users. |
have mailed the foregoing document by First-Class Mail, postage prepaid, or via facsimile transmission or
e-mail; or have dispatched it to a third party commercial carrier for delivery within 3 calendar days to the
following unregistered participants:

Antonio Mixon, Inmate ID #1019828
High Desert State Prison

P.O. Box 650

Indian Springs, NV 89070

Is/ A. Reber
An employee of the Office of the Attorney General
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ADAM PAUL LAXALT
Attorney General

CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101-1068

P: (702) 486-5707

F: (702) 486-0660

Ckallas@ag.nv.gov

Attorneys for the State of Nevada

Electronically Filed
11/19/2018 10:32 AM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA,
Plaintiff,

V.

ANTONIO LEE MIXON, ID #1019828

Defendant.

Case No.: C-17-327439-1

Dept. No.: XVII

Hearing Date: November 27, 2018
Hearing Time: 8:30 AM

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR JURY INSTRUCTIONS

ADAM PAUL LAXALT, Attorney General for the State of Nevada, through Deputy Attorney

General, Chelsea Kallas, hereby submits the State’s Opposition to Defendant’s Motion for Jury

Instructions. This motion is made and based upon the pleadings on file, the following memorandum of

points and authorities, and any oral arguments the Court may allow.

Dated this 19" day of November, 2018.

By:

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

[s/ Chelsea Kallas
CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General
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MEMORANDUM OF POINTS AND AUTHORITIES

On October 25, 2017, Antonio Lee Mixon (hereinafter “Defendant”) was charged by way of
Information with the following: Count 1 — Battery By A Prisoner (Category B Felony — NRS
200.482(2)(f)); and Count 2 — Possession or Control of Dangerous Weapon or Facsimile By An
Incarcerated Person (Category B Felony — NRS 212.185(c)). On November 1, 2017, Defendant pled not
guilty and invoked his right to a speedy trial. On November 14, 2017, Defendant filed a Motion to Compel
Production of Discovery and Brady Material. On December 1, 2017, the State filed its Opposition. On
December 5, 2017, the Court issued a minute order directing the State to turn over, among other things, all
witness statements. The Court requested that Defendant file the order. On January 2, 2018, Defendant’s
trial commenced. On that same day, the Court declared a mistrial. On March 28, 2018, Defendant filed a
“Motion to Withdrawl of Attorney of Record, Request to Obtain Copy of Defendant’s File, and Request
for Self-Representation.” On April 6, 2018, the Court administered a Farretta Canvass and Defendant’s
Motion was granted. Calendar Call is set for January 3, 2019, and Jury Trial is scheduled to commence on
January 7, 2019.

On November 2, 2018, Defendant filed a Motion for Jury Instructions. The State responds as
follows.

ARGUMENT

Defendant’s request for jury instructions is premature. Additionally, Defendant fails to provide any
argument whatsoever as to why the jury should be provided with these instructions. It is not the State’s job
to make Defendant’s arguments for him. As such, Defendant’s Motion should be denied.

CONCLUSION

For the foregoing reasons, the State respectfully requests that the Court deny Defendant’s Motion
for Jury Instructions.
DATED this 19" day of November, 2018.
SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

By:  /s/ Chelsea Kallas
CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General

Page 2 of 3 413
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CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada, and that on
November 19, 2018, I filed the foregoing STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR
JURY INSTRUCTIONS via this Court’s electronic filing system.

| certify that some of the participants in the case are not registered electronic filing system users. |
have mailed the foregoing document by First-Class Mail, postage prepaid, or via facsimile transmission or
e-mail; or have dispatched it to a third party commercial carrier for delivery within 3 calendar days to the
following unregistered participants:

Antonio Mixon, Inmate ID #1019828
High Desert State Prison

P.O. Box 650

Indian Springs, NV 89070

Is] A. Reber
An employee of the Office of the Attorney General

Page 3 of 3 414
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TO:

E OF NEv4

HlnhnumsmPrlson
PO Boxﬁsa

Indian Springs, NV 82070-0208
Phona (T02) -879-6789 Fax (702)-079-6618

D NEVEN ( D AT,

MEMORANDUM

Mixon, Antonio NDOC #1019828

FROM: B. Stroud, Acting Warden aé

DATE: December 23, 2015
RE: Disciplinary Appeal/Grievance 2006-30-13886
CHARGES:

MJ-10- Security threat Group Activities: A validated Security Threat
Group member who has engaged or is engaging in criminal
activities, threatens the order and security of the institution and/or
promotes racism. (Class A}

MJ-26- Possession of contraband, including items that present a
threat to safety and security of the institutions, excluding drugs or
drug paraphernalia. (Class A).

MJ-41- Gathering around, blocking, or impeding any correctional
employee or visitor, in a threatening or intimidating manner and
exhibiting conduct, whlch causes the person to fear for his safety.
(Class A)

MJ-2- Assault: unlawful attempt coupled with present ability to
commit a violent injury on the person of ancother. (Class A)

FINDINGS: On 12/07/2015 you appeared before Disciplinary Hearing Officer
Sgt. Barth and were found guilty of MJ-10 Gang activities, MJ-26 Possession of
contraband, MJ-41 blocking/Threatening Staff 8& MJ-2 Assault.

SANCTIONS:

e 24 months Disciplinary Segregation for MJ-2. 18 months Disciplinary

Segregation for the MJ-26. 18 months Disciplinary Segregation for MJ-
41. 18 months Disciplinary Segregation for MJ-10.

» Stat A Loss Referral for MJ-26, Stat Loss Referral for MJ-41, Stat Loss

Referral for the MJ-10, Stat A Loss referral for MJ-2

» Property Forfeiture for MJ-26
¢ Restitution

STATEOOQP&%



» Attorney General Referral
+ Institutional Transfer

BASIS FOR APPEAL:
» Inmate claims that the sanctions are extremely harsh.
» Inmate claims that there is nothing in the officer’s report to support the
finding of guilty for any of the charges.
« Inmate claims that he never had an altercation or incident with C/O
Brown

WARDEN'S FINDINGS:

¢ The Hearing Officer’'s decision was based on Officer’s Report and
pictures. The inmate hit the officer with a rock and through several rocks
at the officers, then pulled out a prison made weapon (shank out of his
shoe} and threatened the officer with it. However after review of the
sanctions the MJ-2, MJ-10, MJ-26 & MJ-41; you will receive 24 months
Total & Stat A Loss referral.

e The Hearing Officer conducted the disciplinary hearing in accordance
with AR707.

o WARDEN’S DECISION: The decision of the Hearing Officer is upheld
with changes to sanction: MJ-2, MJ-10, MJ-26 & MJ-41 you will receive
24 months Total & Stat A Loss referral.

ce: grievance file
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State of Nevada
Department of Corrections

INMATE GRIEVANCE REPCRT
ISSUEID# 20063013886 ISSUE DATE: 12/18/2015
INMATE'NAME "NDOCID™ | TRANSACTIONTYPE ASSIGNEDTTO
[T MIXON, ANTONO TEE ] 019828 | RIRNLI BSTROUD
LEVEL ~ [TRANSACTION.DATE | DAYS LEFT | FINDING ‘USER'ID T STATUS
i 03172018 | Benked MVEEZ ] A
INMATE-COMPLAINT
OFFICIAL RESPONSE
15 and TMIA
mmo mwmwm MMS%.Banh were found gully o 0Gang aciviies, M}-26
* 24 months D Segregation for MJ-2. 16 months Segregation for the MJ-26. 18 months Discipina
regation for J-41 18 months Discipinary &gmr:gnalion 3 ° o v
Stat A Loss Referral for MJ-26, Stat Loss Referral for MJ-41, Stat Loss Referral for the MJ-10, Stat A Loss referral for MJ-2
[ Forfature for MJ-26
1
* Atiomey General Refermal
Instivtional Transfar
S‘amof&w Hearing Officer s upheld with changes to sancion: MJ-2, MJ-10, MJ-28 & MJ-41 you wil receive 24 months Total
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Report Name: NVRIGR Page 3of 3
Reference Name: NOTIS-RPT-OR-02172
RunDate: MAR-23-16 11:28 AM
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Log Number (ICOA3NIBTS

NEVADA DEPARTMENT OF CORRECTIONS
FIRST LEVEL GRIEVANCE

nave: Ny a0, Do T |.D. NUMBER; __1& )4 9574
-~ N 3
nstitution_ 1L 0. 5. ¢ unit___ A -3
| REQUEST THE REVIEW OF THE GRIEVANCE, LOG NUMBER ,IN A FORMAL

MANNER. THE ORIGINAL COPY OF MY GRIEVANCE AND ALL SUPPORTING DOCUMENTATION IS ATTACHED
FOR REVIEW.

SWORN DECLARATION UNDER PENALTY OF PERJURY i
" - A 2/57//5
INMATE SIGNATURE: o —— ¢ DATE,_/ 2/77/75

WHY DISAGREE:. Findings « puitt o & I FEROF Lol fe=

Mijon) 18 :.m.k,«.:,,mi\‘ £ ML, A TSI, M50, THE
SENCTILNS (T S xTeE o lle: DAZAN awl ruo2e ‘.\/ci? o ad
lil\\\) IV , Db.\J{S‘hﬂa-fﬁ—’"— ;a\J \}lo\kﬁ ot (‘\-’C ’ﬁ—f’i ?)H\: U‘ S'C;”#'f
Mhie of goavit€ of NOTICE of conpars. Ws /2o fAoss

GRIEVANCE COORDINATOR SIGNATURE._ S\ 1/ DATE 2+ 18-S
FIRST LEVEL RESPONSE;

GRIEVANCE UPHELDA =/ GRIEVANGE DENIED ISSUE NOT GRIEVABLE PER AR 74
WARDEN'S SIGNATURE: . oate:_SAE//E,

A }pg: wﬂgg,éw
Vo
GRIEVANCE COORDINATOR SIGNATUHE:W/ DATE:

INMATE AGREES___ ¥V INMATE DISAGREES

INMATE SIGNATURE, __ <2 : oate: < ;/// /{//ﬁ)

FAILURE TO SIGN CONSTITUTES ABANDONMENT OF THE CLAIM. A SECOND LEVEL GRIEVANCE MAY BE
PURSUED IN THE EVENT THE INMATE DISAGREES.

Original: To inmate when complete, or attached to formal grievance
Canary; To Grievance Coordinator
Pink: Inmate’s receipt when formal grievance filed
Gold: Inmate’s initiat receipt BTN
e T
Dol b u
L
Visiu
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¥ '-'?dw"f‘ﬁ?j A ey o i
' ' Log Number _, i i
, o _
Lo ) . ’
NEVADA DEPART_MENT OF CORRECTIONS
FIRST LEVEL GRIEVANCE

VSIS IS W R IR W e . LD NUMBER,__.¢ Yt .

o e D . : : ~
INSTITUTION: ¢4 37, v & S UNIT: SR i |
| REQUEST THE REVIEW OF THE GRIEVANCE, LOG NUMBER ,IN A FORMAL

MANNER. THE ORIGINAL COPY OF MY GRIEVANCE AND ALL SUPPORTING DOGUMENTATION IS ATTACHED
FOR REVIEW. ..

SWORN DECLARATION UNDER PENALTY OF PERJURY o !
INMATE SIGNATURE: e N TS = R
WHY DISAGREE: 2204 s /f»i;-‘.;:.'; el 5’{:3;.«{[ B o F Ty fa
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GRIEVANCE COORDINATOR SIGNATURE vt v * %~ DATE: 2"l ¢

V - . - -

FIRST LEVEL RESPONSE:

GRIEVANCE UPHELD " GRIEVANCE DENIED ISSUE NOT GRIEVABLE PER AR 740

. o ) ! LS LT ./ <
WARDEN'S SIGNATURE: /b .-% TTLE: 2ooe © OATES S/% /-
GRIEVANCE COORDINATOR SIGNATURE:___ 7 » DATE: 7~ ’
rd ' o : . '
INMATE AGREES INMATE DISAGREES . S Y/
' . : FiiE e A
INMATE SIGNATURE___ = "~~~ ~ e 0 DATE: Lit7 :,, g
s P

. ¢ /
FAILURE TO SIGN CONSTITUTES ABANDONMENT OF THE CLAIM. A SECOND LEVEL GRIEVANGE MAY BE
PURSUED IN THE EVENT THE INMATE DISAGREES.

Original; To inmate when complete, or attached to formal grievance
"Canary:” - To Grievance Coordinator .

Pink: Inmate’s receipt when formal grievance filed

Gold: - Inmate’s initial receipt
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NEVADA DEPARTMENT OF CORRECTIONS
GRIEVANT’S STATEMENT CONTINUATION FORM

NAME: M 40D, Gn i LD NUMBER: _[O\Y €243

INSTITUTION: Yy n:-5- £ UNIT# _\ D ~R2
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Log Number &(QO&\J‘}Z{\%

NEVADA DEPARTMENT OF CORRECTIONS

INFORMAL GRIEVANCE
NAME: mLm/\ Anlra.z 1.D. NUMBER:_1 C {2 £+
NSTITUTION: _H. ). 5. £ uniT:__ ) DN

GRIEVANT’S STATEMENT:

/ -
A 2 H . -~ A
Nfee ThAck ity Bio pses ondf,
Vi v

SWORN DECLARATION UNDER PENALTY OF PERJURY
INMATE SIGNATURE: _<—————. ¢ DATE:./. f//?/ﬁ TIME:

GRIEVANCE COORDINATOR SIGNATURE: %‘Mckk’h paTE: 121D 1 S3vE: 1O 20 A

x,

e ¥

GRIEVANCE RESPONSE: R hyn 0

CASEWORKER SIGNATURE: DATE:
—__GRIEVANCE UPHELD ____ GRIEVANCE DENIED ISSUE NOT GRIEVABLE PER AR 740

GRIEVANCE COORDINATOR APPROVAL: )\ b4 DATEL | L% ¢

) LS
INMATE AGREES ________ INMATE DISAGREES

INMATE SIGNATURE: DATE:

FAILURE TO SIGN CONSTITUTES ABANDONMENT OF THE CLAIM. A FIRST LEVEL GRIEVANCE MAY
BE PURSUED IN THE EVENT THE INMATE DISAGREES.

Original: To inmate when complete, or attached to formal grievance

Canary: To Grievance Coordinator

Pink: Inmate’s receipt when formal grievance filed ﬁ = rman i

Gold: Inmate’s initial receipt 2, E; “‘ ';__}—3
r ? B Ry



4 R !{ . . - | Log Number f:)}dlf)%‘%(g

NEVADA DEPARTMENT OF CORRECTIONS
RS ~ INFORMAL GRIEVANCE

NaMe: - Nisan, Qq‘hmn '~ 1D.NUMBER 4872,

INSTITUTION: H. D). S tj ‘ uniT:_ 1 S

aAt®

GRIEVANT’S STATEMENT:

,-"""’ e - o o ’ )
Y row Jﬁﬁ?ﬁ}; inle Moz pisES ,.':.’:’n///,,_r "
W v/

SWORN DECLARATION UNDER PENALTY OF PERJURY

: . - - oy
o, WO
INMATE SIGNATURE; _ = S A s >~ DATE:/ 2/%"/5 TIME:
. , r oy v
GRIEVANCE COORDINATOR SIGNATURE: _ S xNAn DATE:1Z21% | “FIME: L m’ -
- . ¥ A i R g
GRIEVANCE RESPONSE e deia : v T
con S e o . \') " K — —=.
o \ N . . e . ., " . Lo . .
) E
CASEWORKER SIGNATURE: .: ___DATE:
. 7 # *
—GRIEVANCE UPHELD:__. - GRIEVANCE DENIED ISSUE NOT GRIEVABLE PER AR 740’
GRIEVANCE COORDINATOR APPROVAL: N g1 DATE: [T 1% -jc
. [,r v * -
INMATE AGREES ______ INMATE DISAGREES . ,
INMATE SIGNATURE: ' DATE: B

FAILURE TO SIGN CONSTITUTES ABANDONMENT OF THE CLAIM. A FIRST LEVEL GRIEVANCE MAY
BE PURSUED IN THE EVENT THE INMATE DISAGREES.

Original: To inmate when cﬁmplete, or attached to formal grievance o " '
Canary: To Grievance Coocrdinator . .
Pink: Inmate’s receipt when formal grievance filed - ' o7 RECE'VED sy
Gold: Inmate’s initial receipt : ’ N !
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‘ ' Log Number 34107 2ot i

'NEVADA DEPARTMENT OF CORRECTIONS

INFORMAL GRIEVANCE
NAME: 1Y/ AL 29 ‘ LD. NUMBER:_tC V1 7780
INSTITUTION: _id, 3%, T3, af-" UNIT:__{ ™
GRIEVANT’S STATEMENT: o
N ,—J"—._ N L ’,\' - ' i
Ul Tidee bl a0 DSt A,
l |.J’J ’ '4'("
SWORN DECLARATION UNDER PENALTY OF PERJURY
INMATE SIGNATURE: _=fi——==r— Al DATEzm TIME:
GRIEVANCE COORDINATOR SIGNATURE: _~ i1 i7% DATE: CES Y UTIME: T P,
y ,
GRIEVANCE RESPONSE: i e o o
CASEWORKER SIGNATURE: L DATE:
— GRIEVANCE UPHELD . GRIEVANCE DENIED ____ISSUE NOT GRIEVABLE PER AR 740"
GRIEVANCE COORDINATOR APPROVAL: . 't fy it DATE:_{ 7 1%

INMATE AGREES _____~__ INMATE DISAGREES

INMATE SIGNATURE: DATE:

FAILURE TO SIGN CONSTITUTES ABANDONMENT OF THE CLAIM. A FIRST LEVEL GRIEVANCE MAY

BE PURSUED IN THE EVENT THE INMATE DISAGREES.

Original: To inmate when cémpletc, or attached to formal grievance .

Canary: To Grievance Coordinator C ¥im
Pink: Inmate's receipt when formal grievance filed : RE EE‘J}- W
Gold: Inmate’s initial receipt . L"‘" NG s
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State of Nevada
Department of Corrections

DISCIPLINARY FORM |
NOTICE OF CHARGES

— o —

INMATE INFORMATION — 771"~ " ""VIOLATION INFORMATION T

rnl s it W e e ATewm = = m e = [ s R A

INMATE NAME: MIXON, ANTONIO 1019828 CHARGING EMPLOYEE SC/O Ontiveros
CURRENT LOCATION: HDSP-U1-D-22-A; :;:NC DATE OF INCIDENT: 12/04/2015
OIC#: 400461 DATE CHARGES WRITTEN: 12/04/2015
T T e T T CHARGES'AND EVIDENCE T T T T T T
Chrg; | " Description ” .C {7 Evidence "7 ./ 3| 7 77 Evidence Disposition” | i ;
fMJ2: Assautt
+MJ41: Blocking / Threatening Staff
¥MJ26:  Possession of contraband photo imported into OIC
I -
¥ MJ10: Gang Activi vaidated Crip
TTYFTT NP TR s Serm s s e & - o g — -
o g gitii it REPORTOFVIOLATION ' c1) .. . '
On Deceribar 4, 2015 at approximeately 0900, | Sénior Correctional Officer (SC/0) D, Ontiveros was assigned to unt 6C/D fioor, Whils

supervising yard, Officer Mcaninch and mysel noticed and inmats, later identified as Mbxon, Antonio #1019828, housed in cel 6D-27A, pating
the yard and acting as if he was upsat with someone or something. 1 advised Officer Mcaninch to keep an eya on him. After stating this,
inmate Mixan approached us n an aggressive manner and Within approximately 10 to 15 feet from us picked up a good sized rock, then
threw it in our direction, hittng me in the lower abdamen. Officer Mcaninch and | then pursued him to where he backed up and reached

down and picked up another rock. He again threw it in our direction, hiting me on my upper left thigh. Officer Mcaninch and | quickened the
pace driving him towards the walkway in front of unit SAB. Mixon then reached down and picked up a hand ful of dirt threw it in our

direction, then remaved his left shoe, reached inside of it and brandished a prison made weapon (shank). | mmediately removed the OC
spray from my bel and gave inmate Mixon several orders to get on the ground to which he refused. Once he heard the responding Officers
yel out to the yard to get an the ground, Mixon complied then dropped the weapon to ground. | then placed my right knee on his upper back

between hissh -‘ btade, holding his right wrist in a wristHock untd wrist restraint could be applied. -End of Report-
‘“"f?EMPLOYEE'S!sserg_ag;mz--=:- L. SUPERVISOR SIGNATURE I TV
LA 17 =
MR SERVICE OFNOTICE. OF CHARGES % T F o] L L T T " DISTRIBUTION: " i 50
DATE OF SERVICE: \1{ 7 [ {5~ TIME OF SERVICE: O8yss Primary Hearing Officer (Original)
PRINTED NAME OF HEARING OFFICER éiiame o EM Chiarging employes (Gopy)
SIGNATURE OF HEARING OFFICE vy A
SIGNATURE OF INMATE = > inmata {Copy)
(Skynature indicates receipt of natice only. Itis not a plea; refusal to sign should be noted)
Report Name: NVRNOC Page 1of 1
Reference Name: NOTIS-RPT-OR-0061.1 O
RunDate: DEC-04-1512:31PM Frem e
e e A
PR R LY B
BAA™r
ST
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. State of Nevada
Department of Corrections

DISCIPLINARY FORMII
SUMMARY OF HEARING OFFICER'S INQUIRY AND DISPOSITION

INMATE INFORMATION J E T HE_KBiNG“IN’FORMA_TION } ]
INMATE NAME:  MIXON, ANTONIO 1012828 DATE OF HEARING 120072015 TIME OF HEARING  08:59am
CURRENT LOCATION: HDSP-U1-D-22-A;: NC NAME OF HEARING OFFICER  ROMERO, ERIC
QIC#: 400461 DATE OF SERVICE OF NOTICE OF CHARGES: 12/04/2015

; IF CATE, PROVIDE'EXPL"AINATION'OE EXCEPTIONAL CIRCUMSTANCE . "I

Within Timeframe

f ’ i : ) ] CHARGES ™ : T : T IR ]

Cl'Fg] lIZ‘.‘elscrlption B ; S o i ] iF'lea - j

MJ2  Assault Not Guilty

MJ41  Blocking / Threatening Staff Not Guity

MJ26 Possession of confraband Not Guity

MJ10  Gang Activities Not Guity

1 - T - PREL']MlNAR\_{"STATEMENTOE'OFFENDER . o i _ ‘ J

| would Bea to remain sien

{ T i '.PREE|MINARY_'INST|TUTION'PRESENTATION _ ot ‘

i . PRELMINARY HEARING OFFICER ACTION i T 1

Fhrg J Pgscripglon PR T ; . ] ECh'FQ] Bescrlptiorg N R . ] Er_\fllng' ] ]

MJ2 Assault MJ2 Assault Refer to

Disciplnary
Hearing
MJ41 Blocking f Threatening Staff MJ41  Blocking/ Threatening Steff Referio
Discipinary
Hearing
MJ26 Possession of contraband MJ26 Possessicn of contraband Referto
Discipfnary
Hearing
MJ10 Gang Activities MG Gang Acliviies Refer o
Dscpi!wy
Hearing

[ - ‘ N RES'UL'TS'OT-':INFORMAI:S‘UMMARY'HEA'RIN N ]

Line Eescrli:"ilon.. " ] |Nltﬁs—] Daysl ;:'ff.-’DattI {E'r'_ffiDafS | lSS!. |l-}est:. Act] innany Comment” T *‘

; . ; R EVIDENCE RELIED ON FOR PRELIMINARY HEARING . v s ]

Pate J {Jser_Name ] lStatement o T 1

1200712015 SC/ORomemo E. Officer's report, weapon recovered and booked into the evidence vault, video recording of the

aftermath of incident, Officer’s njuries resulting in a C-1 packet needing to be filed ocut

m ; 3 . ADVISEMENT TODISCIPLINARY COMMITTEE N !
Counsel Substitute Requested: I_J Name of Counse! Substitute:  no

7 i - N WITNESS INFORMATION - ek . |
Witness Decislon Justification: Not at this time

Name o) NDOCAD#™:7) Decision, ~""Reason . § Tabile ..}

Report Name: NVRSID [ﬁﬁglef.z ——

Reference Name: NOTIS-RPT-OR-0062.8 Cha bWl L o

Run Date: DEC-14-1511:38 AM

[".—'Ts" z («‘ R
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State of Nevada
Department of Corrections

3 DISCIPLINARY FORMII
SUMMARY OF HEARING OFFICER'S INQUIRY AND DISPOSITION

INMATE INFORMATION j ! r HEARING INFORMATION J
INMATE NAME:  MIXON, ANTONIO 1019828 DATE OF HEARING  12/07/2015 TIME OF HEARING  08:59am
CURRENT LOCATION: HDSP-U1-D-22-A;: NC NAME OF HEARING OFFICER  ROMEROQ, ERIC
OICH 400481 DATE OF SERVICE OF NOTICE OF CHARGES: 120472015
- SIGNATURES AND RECEIPT T DISTRIBUTION |
DATE OF SERVICE: TIME OF SERVICE: Primary Hearing Officer (Original}

PRINTED NAME OF HEARING CFFICER
SIGNATURE OF HEARING OFFICER

SIGNATURE OF INMATE Inmata (Copy)
(Signature indicates receipt only. itis not a plea; refusal 1o sign should be noted)

Charging employee {Capy)

Report Name: NVRSID ﬁé:g-.é?:m?": .
Reference Name: NOTIS-RPT-OR-0062.8 Y e
RunDate: DEC-14-15 11:38 AM Ceoig
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State of Nevada
Department of Corrections

DISCIPLINARY FORMIlI
SUMMARY OF DISCIPLINARY HEARING

) _ T INMATE INFORMATION™ . ] l { : T HEARING INFORMATION ™ L

INMATE NAME:  MIXON, ANTONIO 1019828 DATE OF HEARING  12/07/2015 TIMEOF HEARING  09:09 am

CURRENT LOCATION: HOSP-UHD-22-A; 1 ;NC NAME OF HEARING OFFICER:  BARTH, JAY

LOCATION OF INCIDENT  HIGH DESERT STATE PRISON Unit 6 DATE OF SERVICE OF NOTICE OF CHARGES: 120472015

Recreati .

OIcH: 400461 CHARGING EMPLOYEE:  MCKEEHAN, KEITH

. ] CH'ARQES"AND' PLEAS S - _] { ADDITIONAL HEARING INFORMATION™

ch‘Fﬁ] Dascription -_ ] Plea ‘ ]

' L = i - Counsel Substitute Requested: l._—i

MJ2  Assault Not Guitty Name of Counsal -

MJ41  Blocking / Threatening Staff Not Guity Substitute:

MJ26  Possession of contraband Not Gulty Proceeding Recorded: Dq

MJ10  Gang Activities Not Guity L—.
Stat Forfeiture Possible: m
Potential Category: U
Offander Cautioned Regarding Possible i
Criminal Charges and Right to Remain Silent: i ')'(“_I

" : ) WITNESS INFORMATION ;

Name . ’ {" NDOCND# [ Decision Reason GTabre '

P ' CONFIDENTlAL INFORMATION (Cl) CHECKLIST (BOTHA'S. B MUST BE 'YES' TORELY ONCH.

L )

A CIREI.IABLE D CHECK AT LEAST ONE BOX BELOW

D INVESTIGATION OFFICER TESTIFIES PERSONALLY AS TO THE TRUTHFULNESS OF THE CONFIDENTIAL
INFORMATION {N HIS REPORT.

[j CORROBORATING TESTIMONY

D DISCIPLINARY CHAIR HAS FIRST HAND KNOWLEDGE OF SOURCE AND SOURCE HAS BEEN RELIABLE IN THE PAST
L—] IN-CAMERA REVIEW OF DOCUMENTS FOUND RELIABLE

B STATEMENT BY CORRECTIONAL OFFICIAL: SAFETY PREVENTS DISCLOSUREQFC1 |

i
R T DISCIPLINARY STATEMENT OF OFFENDER ™ 7"~ 0~ "7
| AMWILLING TO WAIVE MY RIGHTS TO 24 HR BETWEEN PH AND DH. | HAVE THE RIGHT TO REMAIN SILENT.
T T INSTITUTIONPRESENTATION ™™ 7 7 e
; . EVIDENCE RELIED ON FOR DISCIPLINARY HEARING . ) RS M ]
Date ] UsarName ) Stafement —— . T T T T T T ]
12072015 SGT BARTH OFFICER REPORT AND PICTURES
Report Name: NVRSDH Pagj1 of4
Reference Name: NOTIS-RPT-OR-0066.9 TR AED
RunDate: DEC-14-1511:38 AM R
LR
[ 4



State of Nevada
Department of Corrections

DISCIPLINARY FORM il
SUMMARY OF DISCIPLINARY HEARING

' INMATE INFORMATION'_ J E . N HEARING INFORMATION ; I
INMATE NAME;  MIXON, ANTONIO 1012828 DATEOF HEARING 12/07/22015  TIMEOF HEARING  09:09 am
CURRENT LOCATION:  HDSP-U1-D-22-A; 1 ;NC NAME OF HEARING OFFICER: BARTH, JAY
LOCATION OF INCIDENT  HIGH DESERT STATE PRISON Untt 6 DATE OF SERVICE OF NOTICE OF CHARGES: 1210472015
Recreati X
OICH: 400461 CHARGING EMPLOYEE:  MCKEEHAN, KEITH
- DISCIPLINARY HEARING ACTION .~ . M|
Chrg ’ Dascrlptlon . o j RCHhrg Ena_st:riﬁﬂon- } - l ﬁi{ing ] J
Assault MJ2 Assault Guity
M2 Assault ’ MJ2 Assault Refer to
Disciplnary
Hearing
MJ41 Blocking / Threatening Staff MJ41 Blocidng / Threatening Staff Guilty
MJ41 Blocking / Threatening Staff MJ41 Blocking / Threatening Staff Referto
Discpinary
Hearing
MJ26 Possession of contraband MJ26  Possession of contraband Guilty
MJ26 Possession of contraband , MJ26  Possession of confraband Refer to
Discipinary
Hearng
MJ10 Gang Activites MJ10  Gang Aclivites Guilty
MJ10 Gang Activities MJ10  Gang Activides Refer to
Disciplinary
Hearning
{ T T T TRESULTS OF DISCIPLINARY HEARING ™ . : o =]
I..me] &mnpﬂon. L _] thhE)] Eals Fff_. Date -} E End Date ] SSL] Rest . Act tg?fiinOmmant o]
12 REST 12/07/2015 L_RES ‘Your account wil be frozen until the
T amount is determined and posted
13 AG_REF 120072015
14 DS 24 12072015 12077217
15 INST_TRN 120072015
16 STAT_REF 1207/2015 STATA
20 DS 18 06/07/2019  12007/2020
21 STAT_REF 1200712015
17 DS 18 12/07/2017  06/07/2019
18 STAT_REF 1210712015 ALL_RES Your account wil be frozen until the
T amount ts determined and posted
19 PRP_FORT 12072015
22 DS 18 12/07/2020 (06/07/2022
23 STAT_REF 120072015
! I ) ) “ANCILLARY INFORMATION AND INSTRUCTIONS oo ] ]
STAT FORFEITURE REFERRAL
I:! RECOMMENDED CATEGORY
[z—_l POST DISCIPLINARY CLASSIFICATION
Report Name: NVRSDH rpfge%oﬂ-—\
Reference Name: NOTIS-RPT-OR-0066.9 e ) e
RunDate: DEC-14-1511:38 AM sl I i
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State of Nevada
Department of Corrections

DISCIPLINARY FORM Iil
SUMMARY OF DISCIPLINARY HEARING

" INMATE INFORMATION ) I r HEARINGINFORMATION J
A .

INMATENAME:  MIXON, ANTONIO 1019828 DATEQF HEARING  12/0772015 TIMEOF HEARING  09:09am

CURRENT LOCATION: HDSP-U1-D-22-A; ; \NC NAME OF HEARING OFFICER:  BARTH, JAY
LOCATION OF INCIDENT gleGIaP;giESERT STATE PRISON Unit & DATE OF SERVICE OF NOTICE OF CHARGES: 12042015
OICH 400461 CHARGING EMPLOYEE:  MCKEEHAN, KEITH
lI-IIEJSl!lNG'CIUES‘!’]ONS: i S ‘ ]

inmate Defendant Present? Yes

Counsei Substitute Requested No

Stat forfeiture possble? HEARING ANSWERS: : — T 1

Praceedings Recorded? Yes

Stat Referral Sent Yes

Recommended Category? CatA

Potential Category? CATA

Cautioned for Possible Criminal Charges? Yes

Reminded of Right to Remain Silent? Yes

Corroboration Testimany for Cl Info? No

Does Investigator Vafidate CI? Ne

Does Chalr Valdate Cl Source? No

Are Cl Documents Reliable? No

Does Safety Prevent Disdosure of CI? No

Was Cl Info Accepted? No

Parcle Board Refaral? Yes

Post Discipnary Classification? Yes

Director Review Required? Yes

Does the offender want a withess Was asked and does not want a witness

Report Name: NVRSDH
Reference Name: NOTIS-RPT-OR-0066.9
Run Date: DEC-14-1511:38 AM
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State of Nevada
Department of Corrections

DISCIPLINARY FORM it
SUMMARY OF DISCIPLINARY HEARING

iWINMATE'INFORMATIGN : , 1 I . HEARING INFORMATION ™™ ]
INMATE NAME:  MIXON, ANTONIC 1019828 DATE OF HEARING 12072015  TIME OF HEARING  09:09 am
CURRENT LOCATION:  HDSP-U1-D-22-A;: NC NAME OF HEARING OFFICER:  BARTH, JAY

LOCATION GF INCIDENT glGH Du!ESERT STATE PRISON Unit 6 DATE OF SERVICE OF NOTICE OF CHARGES: 12/04/2015

ecreal .
OICH 400461 CHARGING EMPLOYEE:  MCKEEHAN, KEITH
SIGNATURES AND RECEIPT ) T DISTRIBUTION ]

DATE OF SERVICE: TIME OF SERVICE: I-FILE {Original)

PRINTED NAME OF HEARING OFFICER Inmats Services (Copy)

SIGNATURE OF HEARING OFFICER Inmate (Copy)

SIGNATURE OF INMATE

(Signature indicates receipt only. It is not a plea; refusal to sign should be noted)

WARDEN/DESIGNEE
Report Name: NVRSDH Page 4 of 4
Reference Name: NOTIS-RPT-QR-0066.9 DoAT T
RunDate: DEC-14-1511:38 AM L VTRl T
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OPPM

AARON D. FORD
Attorney General

CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101-1068

P: (702) 486-5707

F: (702) 486-0660

Ckallas@ag.nv.gov

Attorneys for the State of Nevada

Electronically Filed
1/15/2019 11:45 AM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA,
Plaintiff,

V.

ANTONIO LEE MIXON, ID #1019828

Defendant.

Case No.: C-17-327439-1
Dept. No.: XVII

Hearing Date: March 5, 2019
Hearing Time: 8:30 AM

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS, SUPPLEMENTAL

MOTION TO DISMISS AND SUPPLEMENT TO JURY INSTRUCTIONS

AARON D. FORD, Attorney General for the State of Nevada, through Deputy Attorney General,

Chelsea Kallas, hereby submits the State’s Opposition to Defendant’s Motion to Dismiss, Supplemental

Motion to Dismiss and Supplement to Jury Instruction. This motion is made and based upon the pleadings

on file, the following memorandum of points and authorities, and any oral arguments the Court may allow.

Dated this 15" day of January, 2019.

By:

SUBMITTED BY:

AARON D. FORD
Attorney General

/sl Chelsea Kallas
CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General

Page 1 of 4 466
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MEMORANDUM OF POINTS AND AUTHORITIES

On October 25, 2017, Antonio Lee Mixon (hereinafter “Defendant”) was charged by way of
Information with the following: Count 1 — Battery By A Prisoner (Category B Felony — NRS
200.482(2)(f)); and Count 2 — Possession or Control of Dangerous Weapon or Facsimile By An
Incarcerated Person (Category B Felony — NRS 212.185(c)). On November 1, 2017, Defendant pled not
guilty and invoked his right to a speedy trial. On November 14, 2017, Defendant filed a Motion to Compel
Production of Discovery and Brady Material. On December 1, 2017, the State filed its Opposition. On
December 5, 2017, the Court issued a minute order directing the State to turn over, among other things, all
witness statements. The Court requested that Defendant file the order. On January 2, 2018, Defendant’s
trial commenced. On that same day, the Court declared a mistrial. On March 28, 2018, Defendant filed a
“Motion to Withdrawl of Attorney of Record, Request to Obtain Copy of Defendant’s File, and Request
for Self-Representation.” On April 6, 2018, the Court administered a Farretta Canvass and Defendant’s
Motion was granted. Calendar Call is set for January 3, 2019, and Jury Trial is scheduled to commence on
January 7, 2019. On November 2, 2018, Defendant filed a Motion for Jury Instructions and a Motion for
Voir Dire. On November 20, 2018, the Court ruled that jury instructions and voir dire will be dealt with at
the start of trial.

Defendant filed a Motion to Dismiss (“Motion”) on November 2, 2018, and filed a “Supplement to
Motion to Dismiss and Supplement to Jury Instructions” (“Supplemental Motion”) on December 4, 2018.
The State responds as follows.

ARGUMENT

Defendant appears to allege in his Motion and Supplemental Motion that the charges in the instant
case should be dismissed because a memorandum he received supposedly bars the State from criminally
prosecuting him.! However, this claim is without merit, as there is no place in the memorandum that
discusses how or why the State is not permitted to criminally prosecute Defendant. (See Defendant’s

Supplemental Motion, Exhibit H). In fact, the memorandum specifically states that the instant case would

1Defendant also appears to allege that his “liberty interests” pursuant to the Due Process Clause of the Fourteenth Amendment
to the Federal Constitution were violated, thus the instant case should be dismissed. Defendant’s arguments appear to be
misplaced, as the “liberty interest” and case law Defendant cites to in his Motion and Supplemental Motion, specifically apply
to prison disciplinary proceedings not criminal prosecution proceedings. As such, this claim should be denied.

Page 2 of 4 467
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be referred to the Attorney General’s Office and that Defendant was “cautioned regarding possible
criminal charges.” As such, this claim should be denied.

Defendant also appears to allege the instant case should be dismissed because he is not charged
with actual crimes. As discussed above, Defendant is charged with Battery By A Prisoner and Possession
or Control of Dangerous Weapon of Facsimile by an Incarcerated Person, both crimes pursuant to NRS
200.482(2)(f) and NRS 212.185(c), respectively. As such, this claim should be denied.?

CONCLUSION

For the foregoing reasons, the State respectfully requests that the Court deny Defendant’s Motion
to Dismiss, Supplemental Motion to Dismiss and Supplement to Jury Instructions.
DATED this 15" day of January, 2019.
SUBMITTED BY:

AARON D. FORD
Attorney General

By:  /s/ Chelsea Kallas
CHELSEA KALLAS (Bar No. 13902)
Deputy Attorney General

2 Defendant also requests the Court to use the “the same exhibit memorandum” to “support grounds that the jury instruction for
the battery charge be granted in the event the Court denies Defendant’s Motion to Dismiss.” The Court has already found
Defendant’s request for jury instructions to be premature, with the Court specifically noting that jury instructions would be dealt
with the day of trial. As such, this request should be denied.

Page 3 of 4 468
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CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada, and that on
January 15, 2019, | filed the foregoing STATE’S OPPOSITION TO DEFENDANT’S MOTION TO
DISMISS, SUPPLEMENTAL MOTION TO DISMISS AND SUPPLEMENT TO JURY
INSTRUCTIONS this Court’s electronic filing system.

| certify that some of the participants in the case are not registered electronic filing system users. |
have mailed the foregoing document by First-Class Mail, postage prepaid, or via facsimile transmission or
e-mail; or have dispatched it to a third party commercial carrier for delivery within 3 calendar days to the
following unregistered participants:

Antonio Mixon, Inmate 1D #1019828
High Desert State Prison

P.O. Box 650

Indian Springs, NV 89070

Is] A. Reber
An employee of the Office of the Attorney General

Page 4 of 4 469
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ANTONIO MIXON, ) No. 78900
)
Appellant, )
VSs. )
)
THE STATE OF NEVADA, )
)
Respondent. )
)

APPELLANT’S APPENDIX — VOL. II - PAGES 238-485
DARIN F. IMLAY STEVEN B. WOLFSON
Clark County Public Defender Clark Countﬁ District Attorney
309 South Third Street 200 South Third Street
Las Vegas, Nevada 89155-2610 Las Vegas, Nevada 89155
Attorney for Appellant AARON FORD

Attorney General

100 North Carson Street

Carson Cltz, Nevada 89701

(702) 687-3538

Counsel for Respondent
CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with
the Nevada Supreme Court on the 28 day of August, 2019. Electronic
Service of the foregoing document shall be made in accordance with the
Master Service List as follows:

ADAM LAXALT HOWARD S BROOKS
STEVEN S. OWENS
I further certify that I served a copy of this document by

mailing a true and correct copy thereof, postage pre-paid, addressed to:
ANTONIO MIXON, NDOC No. 1019828, c¢/o High Desert State Prison,
P.O. Box 650, Indian Springs, NV 89018.

BY /s/ Carrie M. Connolly
Employee, Clark County Public Defender’s Office
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