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MARGARET A MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC
701 East Bridger Ave., Suite 520
Las Vegas, Nevada 89101
Telephone: (702) 728-5300; Fax: (702) 425-8220
Email: maggie@nvlitigation.com
Counsel for Petitioner, Las Vegas Review-Journal

DISTRICT COURT

CLARK COUNTY NEVADA

LAS VEGAS REVIEW-JOURNAL,

Petitioner,
v.v.

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT,

Respondent.

Case No.: A-1818-775378-W

Dept. No.: XVXV

OPENING BRIEF IN SUPPORT OF
PUBLIC RECORDS ACT
APPLICATION PURSUANT TO NEV.
REV. STAT. § 239.001/ PETITION
FOR WRIT OF MANDAMUS

Hearing Date: August 8, 2018
Hearing Time: 9:00 a.m.

COMES NOW Petitioner the Las Vegas Review-Journal by and through its

undersigned counsel and hereby submits this Opening Brief in support of its PePetition for Writ

of Mandamus. This Opening Brief is supported by the attached memorandum of points and

authorities, any attached exhibits, and the pleadings and papers on file with this Court.

DATED this the 5th of July, 2018.

/s/ Margaret A. McLetchie
MARGARET A MCLETCHIE, Nevada Bar No. 10931
MCLETCHIE SHELL LLC
Counsel for Petitioner, Las Vegas Review-Journal

Case Number: A-18-775378-W

Electronically Filed
7/5/2018 7:11 PM
Steven D. Grierson
CLERK OF THE COURTCLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Police are tasked with the difficult and important job of investigating crimes and

helping tackle important social issues such as sex trafficking. As taxpayer-funded

organizations, police departments such as the Las Vegas Metropolitan Police Department

&uGZigdv' VgZ also accountable to the public they serve. Journalistic organizations such as

the Las Vegas Review-DdjgcVa &i]Z uLZk^Zl-DdjgcVav' egdk^YZ kVajVWaZ ^c[dgbVi^dc id

readers regarding whether Metro is sufficiently serving the publictboth by effectively

[^\]i^c\ Xg^bZ VcY [daadl^c\ i]Z aVl ^ihZa[+ N]Z HZkVYV JjWa^X LZXdgYh ;Xi &uHJL;v'

provides journalists, media outlets, and other members of the public with a legal mechanism

for obtaining public records from governmental entities such as Metro.

The records sought in this case could provide a wealth of insight into how sex

trafficking cases are handled by Metro, an important issue in Southern Nevada. As the United

States Supreme Court has explained, transparency increases i]Z ejWa^Xxh Xdc[^YZcXZ ^c ^is

institutions and promotes peaceful, productive discourse. Richmond Newspapers v. Virginia,

448 U.S. 555, 571 (1980). Despite extensive effort by the Review-Journal and despite

ultimately not generally contesting that the records sought are public records,1 Metro has

resisted production of public records pertaining to sex trafficking records for months, in

violation of the NPRA. The Las Vegas community deserves access to information about how

its police department investigates and prevents sex traffickingtand the Review-Journal is

entitled to related records under the law. To provide the public with the information it

deserves VcY id [ja[^aa i]Z HJL;xh ^bedrtant purpose, the Review-Journal requests that this

Court order Metro to immediately produce records and work with the Review-Journal

to develop a cost-effective mechanism allowing the Review-Journal to access the records

without further delay. The Review-Journal also requests that this Court handle this matter on

1 (See, e.g, ?m]^W^i &u?m]+v' /- id Petition.) Unless otherwise indicated, all exhibit references
are to the exhibits to the Petition.
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an expedited basis. This is vital because the NPRA provides for expeditious access to public

records (Nev. Rev. Stat. § 239.011(2)), and because this case also implicates the First

Amendment right of the Review-Journal to report on how Metro investigates and fights sex

trafficking crimes. Cf. Nebraska Press Assoc. v. Stuart, 427 U.S. 539 (1976) (First

;bZcYbZci g^\]i d[ VXXZhh gV^hZh uegd[djcY Xdchi^iji^dcVa ^bea^XVi^dch YZbVcY^c\

^bbZY^ViZ gZhdaji^dcv'. Moreover, the Review-Journal first began seeking records in

February of 2017tand should not have to wait any longer.

II. FACTS AND PROCEDURAL HISTORY

As detailed in the Petition filed by the Review-Journal on May 31, 2018 (the

uJZi^i^dcv') i]Z LZk^Zl-Journal has sent Metro a series public records requests regarding

GZigdxh ^ckZhtigation of sex trafficking crimes and related matters. Rather than complying

with the plain terms of the NPRA and providing the requested records (or providing specific

bases for denying the requests), Metro has failed to respond to the records requests in the

manner prescribed by the NPRA. Instead Metro has denied requests on the basis of

conjecture and/or incorrect interpretations of Nevada Supreme Court precedent, and has

altogether failed to respond to several records requests. After extensive meet-and-confer

efforts by counsel for the Review-Journal, the paper brought the instant petition to seek an

order from this Court directing Metro to disclose the requested records.

The Review-Journal Begins Seeking Sex Trafficking Records In February of
2017; Metro Fails To Meaningfully Respond, In Violation of the NPRA.

1.1. The Review-Journal Begins Seeking Records In February, 2017.

On February 23, 2017, Review-Journal reporter Brian Joseph sent Metro a request

pursuant to the NPRA, Nev. Rev. Stat. § 239.001 Zi hZf+ &i]Z u@ZWgjVgn 2323 LZfjZhiv' &?m]^W^i

&u?m]+v' . to Petition) requesting:

' All investigative case files for all Metro sex trafficking cases that were closed in

calendar years 2014, 2015, and 2016;

' All Metro arrest reports for solicitation or trespass that were produced in

calendar years 2014, 2015, and 2016; and

763



3

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
T

T
O

R
N

E
Y

S
A

T
L

A
W

70
1

E
A

S
T

B
R

ID
G

E
R

A
V

E
.,

S
U

IT
E

52
0

L
A

S
V

E
G

A
S
,N

V
89

10
1

(7
02

)7
28

-5
30

0
(T

)
/(

70
2)

42
5-

82
20

(F
)

W
W

W
.N

V
L

IT
IG

A
T

IO
N

.C
O

M

' All names, badge numbers, and unit assignments of all Metro officers for

calendar years 2014, 2015 and 2016.

(Id.) Mr. Joseph attempted to facilitate access to the records by explicitly stating that he was

l^aa^c\ id VXXZei Xde^Zh d[ i]Z gZXdgYh ^c gZYVXiZY [dgb id egdiZXi _jkZc^aZhx cVbZh+ &Id.)

2. Metro Delays and Evades Responding.

Metro did not respond to the February 23 Request in the manner required by Nev.

Rev. Stat. § 239.0107(1). Rather, on February 28, 2017, Metro Public Information Officer

&uJCIv' FVjgV GZaioZg sent an email acknowledging receipt of the February 23 Request.

(Exh. 2.) PIO Meltzer indicated that GZigd lVh u^c i]Z egdXZhh d[ XdaaZXi^c\ i]Z ^c[dgbVi^dcv

the Review-Journal requested. PIO Meltzer ^cY^XViZY ^i ldjaY iV`Z uVi aZVhi 0- YVnh id

compile any puba^X gZXdgYhv gZhedch^kZ id i]Z gZfjZhi+ (Id. at p. 2.) PIO Meltzer did not cite

any statute, case law, or privilege which allowed Metro to withhold the requested arrest

reports. As detailed below, this response does not comport with the response the NPRA

mandates that a governmental entity provide within five (5) business days.

Rather than meaningfully respond, Metro instead misdirected Mr. Joseph with

regard to the arrest reports. PIO Meltzer idaY Gg+ DdhZe] i]Vi i]Z >^hig^Xi ;iidgcZnxh Office

had legal custody of those records. (Exh. 3, p. 2 (noting that a Metro official told him he

cZZYZY id gZfjZhi gZXdgYh [gdb i]Z >^hig^Xi ;iidgcZnxh I[[^XZ'+' ;s detailed in the Petition

(pp. 4:27-5:7), Mr. Joseph then attempted to obtain the requested arrest records from the

District Attorney but was told that that i]Z >^hig^Xi ;iidgcZnxh I[[^XZ did cdi ]VkZ uaZ\Va

XjhidYnv d[ i]Z gZfjZhiZY VggZhi gZedgih VcY was directed back to Metro to obtain the records

from Metro. (Exh. 3, p. 1.) Mr. Joseph forwarded i]Z >^hig^Xi ;iidgcZnxh gZhedchZ email to

PIO Meltzer on March 9, 2017. (Id.) More than two weeks later, on March 23, 2017, PIO

Meltzer emailed Mr. Joseph about a different public records request. (Exh. 4, p. 4.) In her

email, PIO Meltzer stated she was seeking legal advice. (Id. at p. 4.) Mr. Joseph then again

explained that, while Metro said the District Attorney had custody of records, the District

;iidgcZnxh I[[^XZ hiViZY i]Vi ^i lVh cdi i]Z aZ\Va XjhidY^Vc+ (Exh. 4, p. 1.)

In response, PIO Meltzer reiterated that Metro does not release arrest reports and
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i]Vi Gg+ DdhZe] cZZYZY id dWiV^c i]dhZ gZXdgYh [gdb i]Z >^hig^Xi ;iidgcZnxh I[[^XZ+ &Exh. 4,

p. 1.) PIO Meltzer still did not cite any statute, case law, or privilege which authorized Metro

to withhold the requested arrest reports. (Id.) On March 28, 2017, Mr. Joseph again followed

up about the request. (Exh. 5, p. 1.) PIO Meltzer responded on March 29, 2017 by simply

attaching to an email a letter which contained language identical to the letter she sent to Mr.

Joseph on February 28, 2017. (Compare Exh. 5, p. 7 and Exh. 2, p. 2.)

3. CSb`]ia =S\S`OZ 8]c\aSZ 8]\bW\cSa GSaWabW\U F`]RcQbW]\.

On April 14, 2017, Mr. Joseph received a letter [gdb F^Zha @gZZYbVc) GZigdxh

General Counsel, regarding the three categories of documents in the February 23 Request

(sex trafficking investigative files, solicitation and trespass arrest reports, and unit

assignments). (Exh. 6.) Not only was this letter untimely, itta^`Z JCI GZaioZgxh

communicationstdid not meaningfully respond to the public records requests.

Regarding sex trafficking investigative case files, Ms. Freedman stated GZigdxh

Gangs/Vice Bureau would provide an estimate of the time it would take to identify

responsive files. (Id., p. 1.) Ms. Freedman further indicated that once the Gangs/Vice Bureau

had identified responsive files, each file would be reviewed to (1) ensure the matters had

been fully adjudicated, and (2) redact confidential and personal identifying information. (Id.)

She also stated the Review-Journal would need to pay for the costs associated with pulling,

reviewing, and redacting files. (Id.) While Ms. Freedman speculated the sex trafficking

^ckZhi^\Vi^kZ [^aZh bVn XdciV^c ueZghdcVa VcY ^YZci^[n^c\ ^c[dgbVi^dcv VcY u^YZci^[n^c\

^c[dgbVi^dc [dg Xdc[^YZci^Va ^c[dgbVcih) ^ckZhi^\Vi^kZ iZX]c^fjZh VcY,dg ^ciZaa^\ZcXZ)v h]Z

did not cite any statutory or legal authority for withholding the files. (Id.) In a subsequent

(April 27, 2017) letter, Ms. Freedman reiterated GZigdxh position that investigative files and

VggZhi gZedgih VgZ cdi ejWa^X gZXdgYh jci^a V egdhZXjidg ]Vh ujhZY i]Z ^ckZhi^\Vi^kZ

YdXjbZciThU ^c Xdjgi+v &?m]+ 4) e+ /.) In support of this assertion, Ms. Freedman only cited

i]Z HZkVYV MjegZbZ =djgixh de^c^dc ^c Donrey v. Bradshaw, 106 Nev. 630, 798 P.2d 144

(1990). Donrey does not make any specific records confidential; rather, it sets forth a

balancing test, which has subsequently been strengthened in favor of disclosure.
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Ms. Freedman asserted that arrest reports are not considered public records until

they are introduced or filed in court or become part of a closed case. (IdId.) MsMs. Freedman

failed to cite to any statute or other legal authority for this assertion. Ms. Freedman also

represented that the Review-Journal did not request the arrest reports in a manner that Metro

could easily seagX] WZXVjhZ VggZhi gZedgih ubVn \ZcZgVaan WZ hZVgX]ZY Wn ZkZci cjbWZg

VcY,dg VggZhiZZ cVbZ+v &Id.) Ms. Freedman did admit Metro could search for particular

categories of crimes and calls for services by address, but that conducting a search in that

bVccZg ldjaY gZfj^gZ uZmigVdgY^cVgn jhZ d[ gZhdjgXZh+v &Id.)

With regard to unit assignment information, Ms. Freedman asserted Metro would

not provide unit assignments because of officer safety concerns. (Id., p. 3.) Again, Metro

failed to cite to any authority exempting unit assignments from disclosure under the NPRA.

4.4. Metro Produces Officer Names and Personnel Numbers, But Not Unit
Assignments.

On April 27, 2017, Metro produced three lists of officer names and personnel

numbers for all officers employed by Metro on January 1 of 2014, 2015, and 2016. (Exh. 7.)

However, the list did not include any information regarding unit assignments. On June 5,

2017, Metro also provided a list of officer names and badge numbers for 2014, 2015, and

2016. (Exh. 15.) Again, however, Metro did not provide unit assignments. Without officer

unit assignments, the lists did not provide the Review-Journal with the information it was

seeking in the February 23 Request

The Review-@]c`\OZia <SP`cO`g ,1& ,*+1 GS_cSab for SCOPE Information
O\R CSb`]ia <OWZc`S b] Meaningfully Respond.

On February 27, 2017, Mr. Joseph also requested access to and digital copies of

ui]Z gZXdgY aVndji VcY YViV Y^Xi^dcVgn d[ i]Z FPGJ>xh SCOPE (Shared Computer

IeZgVi^dch [dg JgdiZXi^dc VcY ?c[dgXZbZci' YViVWVhZ+v &?m]+ 5+' In an apparent pattern of

misdirecting of public records requesters, Metro gZhedcYZY i]Vi GZigd u^h cdi i]Z dlcZg d[

i]Z M=IJ? hnhiZbv VcY idaY Gg+ DdhZe] id XdciVXi i]Z Information Technology Department

for Clark County. (Exh. 9.) Mr. Joseph thus contacted Dan Kulin with the Clark County

Office of Public Communications to discuss this request. (Exh. 60.) Mr. Kulin emailed Mr.
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Joseph on March 14, 2017 that Clark County wah ucdi i]Z XjhidY^Vc d[ gZXdgYhv VcY Y^gZXiZY

Mr. Joseph to request the SCOPE records from Metro. (Id.)

The Review-@]c`\OZia March 3, 2017 Request for Grand B Larceny Arrest
Reports; Metroia <OWZc`S b] Meaningfully Respond.

On March 3, 2017, Mr. Joseph submitted an additional records request to Metro

gZfjZhi^c\ uVXXZhh id VcY Y^\^iVa Xde^Zh &J>@h ^[ VkV^aVWaZ' d[7 ;aa Metro arrest reports for

Category B grand larcenies in casinos that were produced in calendar years 2014, 2015 and

/-.3+v &i]Z uGVgX] LZfjZhiv' &?m]+ .-+' As with the February Request, Metro failed to

comply with Nev. Rev. Stat.§ 239.0107(1)(d). Instead, on behalf of Metro, PIO Meltzer just

acknowledged receipt of the March Request via email on March 8, 2017. (Exh. 11.)

While PIO Meltzer represented that she was working on the March Request in her

March 8, 2017 email (Exh. 11), Metro did not actually begin compiling records. Instead of

providing records, twenty (20) days after the March Request, on March 23, 2017, PIO

Meltzer informed Mr. Joseph via email that due to the scope of his request, she had forwarded

^i id GZigdxh AZcZgVa =djchZa [dg VYk^XZ+ &?m]+ 1) ee+ 0-4.) PIO Meltzer also asked Mr.

Joseph to provide specific addresses for the grand larceny reports he had requested. (Exh. 4,

p. 4.) In response, Mr. Joseph provided PIO Meltzer a list of addresses on March 27, 2017.

(Exh. 5.).) PIO Meltzer responded on March 28, 2017, stating that extraordinary resources

would be required, and indicating that Metro would send a cost estimate. (IdId, p. 1.)

On April 20, 2017, almost two months after the March Request was made, Metro

Assistant General Counsel Ms. Charlotte Bible finally sent Mr. Joseph a letter addressing the

March Request. (Exh. 12.) Ms. Bible stated, uFPGPD does have a specific document

gZhedch^kZ id ndjg gZfjZhi)v VcY ^cY^XViZY i]Vi [ja[^aa^c\ i]Z gZfjZhi ldjaY gZfj^gZ V GZigd

VcVanhi id YZY^XViZ .3 ]djgh d[ uYZY^XViZY Z[[dgiv id Xdbe^aZ i]Z gZfjZhiZY ^c[dgbVi^dc+ &Id.)

To conduct this research, Metro demanded the Review-Journal remit payment in the amount

of $843.04, reflecting an hourly rate of $52.69 per hour for 16 hours of time. (Id.) Unlike

Gh+ @gZZYbVcxh ;eg^a .1 XdggZhedcYZcXZ) Gh+ <^WaZxh ;eg^a /- XdggZhedcYZcXZ Y^Y cdi Vg\jZ

that arrest reports are confidential until they are introduced in a court proceeding.
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The Review-@]c`\OZia Extensive Attempts to Obtain Access to the Records.

As detailed in the Petition (see Petition, pp. 9:1-13:14; Exhs. 13-39), beginning in

May of 2017, counsel for the Review-Journal has repeatedly contacted and met and conferred

with counsel for Metro to attempt to resolve disputes over access to the requested records.

The Review-Journal has also endeavored to obtain information to allow it to narrow requests

and efficiently obtain records. Counsel for the Review-Journal offered several ideas for

reducing costs, including first asking Metro to allow the Review-Journal to conduct an in-

person inspection of the records. A possible mechanism for enabling efficient production ofof

the sex trafficking investigative file would be first (immediately) producing the key aspects

of sex trafficking investigative files: (1) the requests for prosecution; and (2) the officer

reports (arrest reports, case reports, and crime scene reports). This would allow the Review-

Journal to discern if production of the entre file is necessary. Notably, the Review-Journal

lacks the information Metro has about what records exist and how they are stored. In addition

to providing an index of the records withheld (as detailed below), Metro should provide

information to the Review-Journal about how and where it stores responsive records to the

Review-Journal via depositions or other mechanisms if necessary.

Despite possible common-sense solutions, the parties have been unable to reach

any resolution to date largelyly because Metro asserts that it can charge extensive costs for just

reviewing and redacting records, and that it can take as much time as it wants (thirteen

months and counting) to produce the requested records.

Metroia <OWZc`S b] CSO\W\UTcZZg Respond to Several Other Public Records
Requests Made by Mr. Joseph.

While counsel for the Review-Journal was trying to work with Metro, Mr. Joseph

made other public records requests, which Metro has only partially fulfilled. Indeed, Metro

has only become more intransigent and less responsive to requests.

1.1. The May 19, 2017 Request Seeks Pandering Records.

Ic GVn .6) /-.4) Gg+ DdhZe] gZfjZhiZY uTVUaa ^ckZhi^\Vi^ve case files for all

LVMPD pandering and accepting earnings of a prostitute investigations that were closed in

XVaZcYVg nZVgh /-.1) /-.2) VcY /-.38v Vadc\ l^i] VggZhi gZedgih [dg uloitering, being a minor
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in a gaming establishment, acting as a masseuse without a permit, pandering, advertising

prostitution, transporting a prostitute, attempted loitering, attempted being a minor in a

gaming establishment, attempted acting as a masseuse without a permit, attempted

pandering, attempted advertising prostitution, attempted transporting a prostitute, attempted

soliciting, attempted trespass, sex trafficking, attempted sex trafficking, giving false

information to a police officer, attempting to give false information to a police officer,

obstructing an officer, attempting to obstruct an officer, aid and abetting a prostitute and

attempted aid and abetting a prostitutev i]Vi lZgZ egdYjXZY ^c XVaZcYVg nZVgh /-.1) /-.2)

VcY /-.3+ &?m]+ 1- &i]Z uGVn .6 LZfjZhiv'+' Gg+ DdhZe] Vahd gZfjZhiZY records pertaining

to a particular criminal defendant. (Id.)2

Again here, Metro did not provide a specific response, instead sending him a form

letter via email on May 19, 2017 acknowledging receipt of the request and indicating it would

iV`Z uVi aZVhi 0- YVnhv id Xdbe^aZ gZheonsive records. (Exh. 41, p. 2.) More than 30 dayst

indeed, more than 400 daysthave passed, and Metro has not provided responsive records.

2. The May 31, 2017 Request for Property-Specific Records.

On May 31, 2017, Mr. Joseph sent a request [dg uTVUaa police reports, filed by

citizens, in which the home address is listed as 1 West Owens, North Las Vegas, NV 89030,

[gdb DVc+ .) /-.1 i]gdj\] i]Z egZhZci+v &?m]+ 1/ &i]Z uGVn 0. LZfjZhiv'+' JCI GZaioZg

acknowledged receipt of the May 31, 2017 request on June 2, 2017. (Exh. 43.) GZigdxh

acknowledgment did not include any information required under the NPRA.

3. C`( @]aS^Via @cZg 1& ,*+1 <]ZZ]e-Up.

On July 7, 2017, Mr. Joseph emailed PIO Meltzer to follow up on the May 19, 2017

Request and May 31, 2017 Request. (Exh. 44.) PIO Meltzer responded that s]Z ]VY uhZci [dg

V hiVijh X]ZX`)v Wji Y^Y cdi ZmeaV^c [jgi]Zg+ (Id.)

4. The July 12, 2017 Request Seeks Grand B Larceny Records.

Ic Djan ./) /-.4) Gg+ DdhZe] hZci Vcdi]Zg gZXdgYh gZfjZhi id GZigd Vh`^c\ [dg uTVUaa

2 Metro has produced corresponding arrest reports.
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LVMPD arrest reports for attempted Category B grand larcenies in casinos that were

egdYjXZY ^c XVaZcYVg nZVgh /-.1) /-.2 VcY /-.3v VcY uTVUaa FPGJ> ^cX^YZci gZedgih [dg

Category B grand larcenies and attempted grand larcenies in casinos that were produced in

calecYVg nZVgh /-.1) /-.2 VcY /-.3T+Uv &?m]+ 12 &i]Z uDjan LZfjZhiv'+'

5. Metro Fails to Respond Further; Mr. Joseph Follows Up Again On July
27, 2017.

Ic Djan /4) /-.4) Gg+ DdhZe] ZbV^aZY GZigdxh JCI id ^cfj^gZ gZ\VgY^c\ i]Z hiVijh

of his outstanding records requests from February through July of 2017. (Exh. 46.) On

August 2, 2017, PIO Meltzer told Mr. Joseph that another PIO officer she identified as

uI[[^XZg LdYg^\jZov lVh ldg`^c\ dc dcZ d[ Gg+ DdhZe]xh GVn gZfjZhihtalthough she did

not specify which request. (Exh. 47.) PIO Meltzer also included in her response a letter

VX`cdlaZY\^c\ gZXZ^ei d[ i]Z Djan /4) /-.4 ^cfj^gn VcY hiVi^c\ i]Vi ^i ldjaY iV`Z uVi aZVhi 0-

YVnhv [dg GZigd id Xdbe^aZ gZhedch^kZ gZXdgYh+ &Id. at pp. 2-3.)

6. CSb`]ia =S\S`OZ 8]c\aSZia @cZg ,2& 2017 Letter

Rather than work to provide responsive records, Metro again delayed responding,

then had counsel write a formal letter further resisting production. On July 28, 2017, Metro

Assistant General Counsel Charlotte Bible sent Mr. Joseph a letter regarding the May 19,

2017 Request. In this letter, Ms. Bible indicated Metro had located 304 closed cases for 2014

i]Vi lZgZ gZhedch^kZ id ]^h gZfjZhi [dg uTVUaa ^ckZhi^\Vi^kZ XVhZ [^aZh [dg Vaa FPGJ> eVcYZg^c\

and accepting earnings of a prostitute investigations that were closed in calendar years 2014,

/-.2) VcY /-.3)v Wji Y^Y cdi ^cY^XViZ l]Zi]Zg GZigd ]VY YZiZgb^cZY ]dl bVcn gZhedch^kZ

closed cases it had for 2015 or 2016 (despite previously indicating it could only produce such

files). (Id.) Ms. Bible alhd ^cY^XViZY i]Vi l^i] gZ\VgY id Gg+ DdhZe]xh gZfjZhis for arrest

reports, Metro had researched only four of the offenses and determined it had thousands of

gZhedch^kZ VggZhi gZedgih) ZVX] d[ l]^X] ldjaY Xdhi $6+-- ejghjVci id GZigdxh [ZZ hX]ZYjaZ+

(Id. at p. 2.)

7. The August 18, 2017 Request Regarding the Aria.

On August 18, 2017, Mr. Joseph sent another records request to Metro, this time
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gZfjZhi^c\ Xde^Zh d[ uVggZhi gZedgih) VjY^d VcY k^YZd gZXdgYh) ^ciZgk^Zl igVchXg^eih)

investigatory records, incidents reports, notes, records, documents and memos related to all

^cX^YZcih dg gZedgih d[ igZheVhh^c\ Vi i]Z ;g^V LZhdgi VcY =Vh^cd dc GVn /5) /-.1)v Vh lZaa

as the same records related to the arrest and investigation of Robert Sharpe, III and Kariah

Heiden. (Exh+ 16 &i]Z u;j\jhi LZfjZhiv'+' JCI GZaioZg gZhedcYZY k^V aZiiZg dc ;j\jhi /0)

2017. (Exh. 50.) Metro again ^cY^XViZY i]Vi ^i ldjaY uiV`Z Vi aZVhi 0- YVnhv [dg GZigd to

compile responsive records (id.) but never produced records.

8. September Requests for Records (Specific Individuals and Statistics).

On September 7, 2017, Mr. Joseph sent another records request to Metro for records

eZgiV^c^c\ id <gVcYZc Dd]chdc+ &?m]+ 2. &i]Z uMZeiZbWZg 4 LZfjZhiv'+' On September 15,

2017, Mr. Joseph sent a records request for statistical information pertaining to the total

numbers of men and women arrested for engaging in prostitution, soliciting for prostitution,

and sex trafficking for 2014, 2015, and 2016. (Exh. 52.) Mr. Joseph sent another records

request on SeptebWZg .2) /-.4 Vh`^c\ [dg uVggZhi gZedgih) VjY^d VcY k^YZd gZXdgY^c\h)

interview transcripts, investigatory records, incident reports, records, documents and

bZbdhv [dg ild ^cY^k^YjVah7 Jdeen QZaabVc VcY EVg^V] BZ^YZc+ &?m]+ 20+' &?m]+ 2/ VcY 20

are collect^kZan gZ[ZggZY id Vh i]Z uMZeiZbWZg .2 LZfjZhihv'+ GZigd Y^Y cdi gZhedcY id Vcn

of these requests. Mr. Joseph emailed PIO Meltzer on September 21, 2017, noting that Metro

had not responded to several of his records requests, and asking for a status update on

multiple pending requests. (Exh. 54, p. 1.)

9. C`( @]aS^Via November / December Follow-Ups.

Subsequently, on November 15, 17, and 28, 2017, Mr. Joseph sent emails to the

PIO requesting an update on his multiple pending requests. (Exh. 55.) Between December 4,

2017 and December 15, 2017, Mr. Joseph exchanged multiple emails with PIO Jennifer

Knight inquiring about the status of multiple pending requests. (Exh. 56.)

10. C`( @]aS^Via 9SQS[PS` GS_cSab T]` GSQ]`Ra FS`bOW\W\U b] H^SQWTWQ

Individuals.

On December 12, /-.4) Gg+ DdhZe] hZci Vcdi]Zg gZfjZhi Vh`^c\ [dg uVggZhi gZedgih)
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audio and video recordings, interview transcripts, investigatory records, incident reports,

gZXdgYh) YdXjbZcih VcY bZbdhv [dg ild ^cY^k^YjVah7 <g^iiVc^ Mij\Vgi VcY GZ\Vc FjcYhigdb+

(Exh. 57 &i]Z u>ZXZbWZg LZfjZhiv'+'

11. C`( @]aS^Via @O\cO`g <]ZZ]e-Up.

On January 23, 2018, Mr. Joseph sent another email to Metro to inquire about the

status of his requests. (Exh. 58, pp. 2-3.) 101. On January 26, 2018, PIO Knight responded

that she had forwarded his request to legal counsel. (Id., p. 2.)

The Review-Journal Petitions for a Writ of Mandamus.

Metro has provided very few responsive documents to any of the requests Mr.

Joseph made.3 On May 31, 2018, the Review-Journal filed a Petition for a Writ of Mandamus

requesting that this Court mandate pursuant to the NPRA that Metro, inter alia, produce the

public records at issue without charging exorbitant fees to do so.

III. ARGUMENT

Pursuant to the NPRA, all governmental records are presumed to be public unless

explicitly deemed confidential by law. Nev. Rev. Stat. § 239.010. To overcome that

presumption, a governmental entity bears a heavy burden. In this case, Metro has not met its

burden of proving that the withheld records are confidential. Moreover, Metro did not

provide timely notice of the legal bases for its assertion that the records requested are

confidential. Thus, Metro has waived its right to assert that privilege attaches to any of the

withheld records. Even if it had not, the records are public recordsta matter which the

Review-Journal understands Metro does not generally contest. Thus, the records should be

produced without delaytand without exorbitant fees that hinder access.

The NPRA Starts from the Presumption that Public Records Must Be Open;
Metro Bears a Heavy Burden in Overcoming that Presumption.

The NPRA sets forth that public records are to be made available to the public for

inspection or copying. Nev. Rev. Stat. § 239.010(1); Reno Newspapers, Inc. v. Gibbons, 127

3 On information and belief, Metro did provide some records responsive to the portion of the
May 19, 2017 Request requesting documents related to a particular criminal defendant. (See
Exh. 40 (the May 19, 2017 Request).)
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Nev. 873, 882, 266 P.3d 623, 628 (2011)+ N]Z ejgedhZ d[ i]Z HJL; ^h id u[dhiZg YZbdXgVi^X

principles by providing members of the public with access to inspect and copy public books

VcY gZXdgYh id i]Z ZmiZci eZgb^iiZY Wn aVlT+Uv HZk+ LZk+ MiVi+ § 239.001(1). Thus, the NPRA

must be construed liberally; government records are presumed public records subject to the

VXi) VcY Vcn a^b^iVi^dc dc i]Z ejWa^Xxh VXXZhh id ejWa^X gZXdgYh bjhi WZ XdchigjZY cVggdlan+

Nev. Rev. Stat. 239.001(2) and 239.001(3); see also Gibbons, 127 Nev. at 882, 266 P.3d at

629 (ui]Z egdk^h^dch d[ i]Z HJL; eaVXZ an unmistakable emphasis on disclosurev) (emphasis

added). >Zhe^iZ GZigdxh YZaVnh) i]e law surrounding the NPRA is well-settledtin particular

with the regard to the burden Metro bears in justifying nondisclosure. In accordance with the

egZhjbei^dc d[ deZccZhh VcY uZbe]Vh^h dc Y^hXadhjgZv that underpins the NPRA, both the

Act itself and the Nevada Supreme Court place a high burden on a governmental entity to

justify non-disclosure (and have done so for decades).

Specifically, the NPRA mandates that, if a governmental entity intends to withhold

records (or parts thereof) on the basis of confidentiality, it must, within five business days,

egdk^YZ lg^iiZc cdi^XZ d[ i]Vi [VXi VcY uTVU X^iVi^dc id i]Z heZX^[^X hiVijiZ dg di]Zg aZ\Va

Vji]dg^in i]Vi bV`Zh i]Z ejWa^X Wdd` dg gZXdgY) dg V eVgi i]ZgZd[) Xdc[^YZci^Va+v HZk+ LZk+

Stat. § 239.0107(1)(d)(1) and (2). The NPRA also bars wholesale withholding where lesser

measures can be taken. See Nev. Rev. Stat. § 239.010(3) (requiring redactions).

If a statute explicitly makes a record (or portion thereof) confidential or privileged,

the public entity need not produce it. Id. A governmental entity seeking to withhold or redact

records on some other basis, however, has a heavy burden. First, the governmental entity

must prove by a preponderance of the evidence that the record or portion thereof that it

seeks to redact is confidential. See Nev. Rev. Stat. § 239.0113; see also, e.g., Reno

Newspapers, Inc. v. Gibbons, 127 Nev. 873, 882, 266 P.3d 623, 629 (2011); accord Nevada

Policy Research Inst., Inc. v. Clark Cty. Sch. Dist., No. 64040, 2015 WL 3489473, at *2 (D.

Nev. May 29, 2015)+ ;h V \ZcZgVa bViiZg) uT^Ui ^h lZaa hZiiaZY i]Vi eg^k^aZ\Zh) l]Zi]Zg

creatureh d[ hiVijiZ dg i]Z Xdbbdc aVl) h]djaY WZ ^ciZgegZiZY VcY Veea^ZY cVggdlan+v DR

6=LNIALM P& )@& JB *NS& *JHHTLM JB *G=LF *NS&, 116 Nev. 616, 621, 6 P.3d 465, 468 (2000)

773



1313

1

2

3

4

5

6

7

8

9

1010

1111

1212

1313

1414

1515

1616

1717

1818

1919

2020

2121

2222

2323

2424

2525

2626

2727

2828

A
T

T
O

R
N

E
Y

S
A

T
L

A
W

A
W

7
01

E
A

S
T

B
R

ID
G

E
R

A
V

E
V

E
.,.,

S
U

IT
E

5
20

L
A

S
V

E
G

A
S
,N

V
N

V
89

10
1

(7
02

)7
2

8
(7

02
)7

2
8

-5
3

00
53

00
(T

)
(T

)
//(

70
2)

(7
0

2)
42

5
42

5
-8

22
0

82
20

(F
)

(F
)

W
W

W
.N

V
L

IT
IG

A
T

IO
N

.C
O

M

(citing Ashokan v. State, Dept. of Ins., 109 Nev. 662, 668, 856 P.2d 244, 247 (1993)). This

is especially so in the public records context: pursuant to the mandates of the NPRA, any

gZhig^Xi^dc dc Y^hXadhjgZ ubjhi WZ XdchigjZY cVggdlan+v HZk+ LZk+ MiVi+ p /06+--.(3).

Second, after establishing the existence of the privilege it asserts and applying it

narrowly, unless the privilege is absolute, the governmental entity bears the burden of

ZhiVWa^h]^c\ i]Vi i]Z ^ciZgZhi ^c l^i]]daY^c\ YdXjbZcih XaZVgan uXaZVgan djilZ^\]h i]Z

ejWa^Xxh ^ciZgZhi ^c VXXZhh+v Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873, 880, 266 P.3d

3/0) 3/5 &/-..'+ N]^h ^h hd WZXVjhZ uthe provisions of the NPRA place an unmistakable

Zbe]Vh^h dc Y^hXadhjgZ+v ./4 HZk+ Vi 55/) /33 J+0Y+ Vi 629.

In evaluating claims of confidentiality, courts must iV`Z i]Z HJL;xh Zbe]Vh^h dn

disclosure into consideration. Further, a governmental entity cannot rely on conjecture or

hypothetical concerns to justify nondisclosure of public records. DR Partners v. Bd. ofv. Bd. of

*JOINS *JHTLM JB *G=LF *Junty, 116 Nev. 616, 628, 6 P.3d 465, 472s73 (2000) (County

XVccdi bZZi u^ih WjgYZc Wn kd^X^c\ cdc-eVgi^XjaVg^oZY ]nedi]Zi^XVa XdcXZgchv' &X^iVi^dc

omitted); see also Reno Newspapers v. Sheriff, 126 Nev. 211, 219, 234 P.3d 922, 927 (2010)

&u; bZgZ VhhZgi^dc d[ edhh^WaZ ZcYVc\ZgbZci YdZh cdi wXaZVgan djilZ^\]x i]Z ejWa^X ^ciZgZhi

^c VXXZhh id i]ZhZ gZXdgYh+v' &fjdiVi^dc db^iiZY'+ @jgi]Zg) ^[ V ejWa^X record contains

confidential or privileged information only in part, a governmental entity shall redact the

confidential information and produce the record in redacted form. Nev. Rev. Stat. §

239.010(3).

Metro did not (and cannot) establish by a preponderance of the evidence that any

claim of confidentiality applies to any of the records sought in this matter, let alone that any

claim of confidentiality outweighs the presumption in favor of disclosure. Accordingly, the

requested records must be disclosed.

Metro Has Waived Its Ability to Assert Any Privilege It Did Not Timely
Assert.

As noted above, the NPRA provides that a governmental entity must provide a

meaningful response to a request for public recordstincluding an assertion of
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confidentialitytwithin five (5) days of a request.4 If a governmental entity refuses to provide

part or all of a request on confidentiality grounds, the NPRA specifically states that, within

five (5) business days of receiving a request, the governmental entity must provide written

notice of that fact and a citation to the specific statute or other legal authority that makes the

public book or record, or a part thereof, confidential Nev. Rev. Stat. § 239.0107(1)(d).

Section 239.0107(1) of the NPRA outlines the actions a governmental entity may

take in responding to a public records request: not later than the end of the fifth business day

after receiving a records request, a governmental entity can (1) allow the requester to inspect

or copy the record; (2) provide written notice that the entity does not possess the requested

records and provide the requester with the name and address of the governmental entity that

does possess the record; (3) provide written notice that the requested records will not be

available within five business days, and a specific date and time the records will be available

for copying or inspection; or (4) if the governmental entity believes the requested records (or

any parts thereof) are confidential, written notice of that fact, with specific statutory or legal

authority that makes the requested records confidential. See Nev. Rev. Stat. § 239.0107(1)(a)-

(d). Thus, an entity that withholds records must provide timely and specific noticetand must

do so within five (5) business days.

As the Nevada Supreme Court has explained) ui]Z lV^kZg d[ V g^\]i bVn WZ ^c[ZggZY

when a party engages in conduct so inconsistent with an intent to enforce the right as to

^cYjXZ V gZVhdcVWaZ WZa^Z[ i]Vi i]Z g^\]i ]Vh WZZc gZa^cfj^h]ZY+v Nevada Yellow Cab Corp. v.

Eighth Judicial Dist. Court ex rel. Cty. of Clark, 123 Nev. 44, 49, 152 P.3d 737, 740 (2007).

Here, Metroxh [V^ajgZ id i^bZan VhhZgi Vcn XaV^bh d[ Xdc[^YZci^Va^in ^h u^cXdch^hiZci l^i] Vc

^ciZci id Zc[dgXZv ^ih g^\]i id bV`Z Vcn hjX] VhhZgtions. Thus, Metro has waived its right to

assert that privilege attaches to any of the requested documents. Further, Metroxh [V^ajgZ id

adequately respond evidences bad faith.

/ / /

4 See Nev. Rev. Stat. § 239.0107(1)(a)-(d).
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The Eighth Judicial District Court has held, on two separate occasions, that when a

government agency fails to follow this mandate, it is thereby barred from raising any non-

cited statute or legal authority in responding to a filed lawsuit. First, in Las Vegas Review-

Journal v. Clark County School District, Eighth Judicial Dist. Ct. Case No. A-17-750151-

W, the Clark County School District failed to timely respond to requests and failed to assert

any claims of confidentiality within the period mandated by Nev. Rev. Stat. § 239.0107(d)

in response to a request from the Review-Journal seeking records about Trustee Kevin Child.

(Exh. 61, p. 2, ¶ 4.) In granting the Review-DdjgcVaxh eZi^i^dc [dg V lg^i d[ bVcYVbjh) i]Z

district court cited this failure to timely assert any claim of confidentiality as a basis for its

determination that CCSD had failed to meet its burden of demonstrating the existence of any

claim of confidentiality that justified withholding the requested records. (Id., p. 6, ¶ 29.)

Second, in Las Vegas Review-Journal v. Clark County Office of the

Coroner/Medical Examiner, Eighth Judicial Dist. Ct. Case No. A-17-758501-W, the

Review-DdjgcVa hZci V ejWa^X gZXdgYh gZfjZhi id i]Z =dgdcZgxh I[[^XZ gZfjZhi^c\ Xde^Zh d[

certain autopsy reports (Exh. 62, p. 2, ¶ 1.) Alt]dj\] i]Z =dgdcZgxh I[[^XZ i^bZan gZhedcYZY)

it failed to cite binding legal authority within five (5) days as required. The Court explained

i]Vi i]Z =dgdcZgxh I[[^XZ uXVccdi gZan dc eg^k^aZ\Zh) hiVijiZh) dg di]Zg Vji]dg^i^Zh i]Vi ^i [V^aZY

to assert within five (5) business days to meet its burden of establishing that privilege attaches

id Vcn d[ i]Z gZfjZhiZY gZXdgYh+v &Id. at p. 7, ¶ 33.) While these district court orders are not

binding precedent, they are nevertheless instructive.

In this case, as set forth above, the Review-Journal submitted multiple records

requests td GZigd [dg ejWa^X gZXdgYh eZgiV^c^c\ id GZigdxh ^ckZhi^\Vi^dch d[ hZm igV[[^X`^c\

crimes. In none of these instances did Metro respond within five days by citing to a specific

statute justifying a claim of confidentiality. Because Metro did not respond within five

business days of receiving the NPRA requests from the Review-Journal with specific

statutory citation or other legal authority to justify withholding records and has still not

provided sufficient authority, under the plain language of the statute and the authorities

above, Metro is precluded from relying on any previously uncited authorities.
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Metro Has Failed to Demonstrate by a Preponderance of the Evidence That
the Requested Records Are Confidential.

The NPRA mandates more than V ulZ l^aa \Zi WVX` id ndj aViZgv gZhedchZ l^i]^c [^kZ

daystit mandates a meaningful response. Even when it did respond, Metro failed to meet

its obligation of specifically explaining the bases of its denials. See Nev. Rev. Stat. §

239.0107 (1)(d) (requiring that, within five (5) days, a governmental entity denying records

egdk^YZ u[a] citation to the specific statute or other legal authority that makes the public book

or record, or a part thereof, confidentialv). Thus, it did not meet its heavy burden in

overcoming the presumption in favor of accesstand it acted in bad faith. None of the records

requested in any of the records requests above are expressly confidential by law and, thus,

the public is presumptively entitled to access. Nev. Rev. Stat. § 239.010(1); Gibbons, 127

HZk+ Vi 55-) /33 J+0Y Vi 3/5 &ulZ WZ\^c l^i] i]Z egZhjbei^dc i]Vi all government-generated

records are open to disclosurev' &Zbe]Vh^h VYYZY'+ GZigdxh Xjghdgn gZa^VcXZ dc Donreyt

which merely sets forth a balancing testtdoes not support nondisclosure of these public

records. As noted above, none of the factors set forth in Donrey as potentially supporting

nondisclosure are present in this case.

In sum, Metro has not met its heavy burden of establishing that the requested

records (or portions thereof) are confidential. Even if the records were confidential, the

interests in disclosure outweigh any hypothetical claims of confidentiality. Accordingly, all

the records and related documentation that Metro has in its possession should be produced.

1.1. Metro Has Not Established That the Investigative Case Files Are
Exempt From Disclosure.

In the February 23 Request, the Review-Journal requested all investigative case files

for Metro sex trafficking cases that were closed in 2014, 2015, and 2016. (Exh. 1.) Similarly,

in the May 19 Request, the Review-Journal requested all investigative case files for

pandering and accepting earnings of a prostitute that were closed in 2014, 2015, and 2016.

(Exh. 40.) As noted above, in her April 27, 2017 letter, Ms. Freedman opined that

investigative files and arrest reports are not public records until they are introduced or filed

in court or become part of a closed case. (Exh. 7, p. 2.) In support of this assertion, Ms.
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@gZZYbVc dcan X^iZY i]Z HZkVYV MjegZbZ =djgixh de^c^dc ^c Donrey v. Bradshaw, 106 Nev.

630, 798 P.2d 144 (1990). Subsequently, during a July 5, 2017 phone conference, counsel

for Metro conceded that the requested investigative file are public records pursuant to the

NPRA, but that some information contained in the files may be confidential and subject to

redaction. (Exh. 20.)

Q^i] gZheZXi id Gh+ @gZZYbVcxh VhhZgi^dc i]Vi ^ckZhi^\Vi^kZ XVhZ [^aZh VgZ dcan

subject to disclosure after they are introduced in court or become part of a closed case, there

is no case law to support this position. Case law from the Nevada Supreme Court instead

indicates that investigative case files are public records subject to disclosure regardless of

whether they are used in court, so long as they do not reveal confidential sources or

investigative techniques.

In Donreytthe case cited by Ms. Freedman in her April 27, 2017 lettertthe

petitioner media entities requested an investigative report into bribery of a public official. Id.

at 631, 798 P.2d at 145. This investigative report (which concluded that there was no criminal

wrongdoing) was sent to various governmental agencies, but not used in court. Id. at 631,

462 J+/Y Vi .12+ ;[iZg i]Z LZcd =^in ;iidgcZnxh I[[^XZ VcY LZcd Jda^XZ >ZeVgibZci gZ[jhZY

to disclose the investigative report, the media entities filed a petition for a writ of mandamus

in the district court, asserting that the NPRA required the disclosure of the investigative

report. Id. at 632, 798 P.2d at 145. The district court denied the petition, determining that the

report was confidential based upon Nev. Rev. Stat. Chapter 179A, which contains provisions

concerning the dissemination of criminal history records. Id.

On appeal, the Nevada Supreme Court found that the confidentiality provisions

contained in Nev. Rev. Stat. Chapter 179A did not cover the record at issue. Id. at 634, 798

P.2d at 147. As a consequence, the Court held i]Vi uV WVaVcX^c\ d[ i]Z ^ciZgZhih ^ckdakZY ^h

cZXZhhVgnv WZ[dgZ Vcn Xdbbdc aVl a^b^iVi^dch dc Y^hXadhjgZ XdjaY WZ Veea^ZY+ Id. at 635,

798 P.2d at 147. Under this balancing test, the Court concluded that the investigative report

should be released to the media entities. Id. at 636, 798 P.2d at 148. This conclusion was

based on the facts that no criminal proceeding was pending or anticipated, no confidential
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sources or investigative techniques were contained in the report, there was no possibility of

denying anyone a fair trial, and disclosure did not jeopardize law enforcement personnel. Id.

Thus, the fact that the investigative report was never introduced in court was irrelevant to the

=djgixh YZiZgb^cVi^dc d[ l]Zi]Zg ^i lVh V ejWa^X gZXdgY+ See also Reno Newspapers v. Sheriff,

126 Nev. 211, 234 P.3d 922 (2010) (holding i]Vi i]Z LZcd M]Zg^[[xh VhhZgi^dc i]Vi gZaZVhZ d[

records relating to concealed firearms permits might increase the vulnerability of permit

holders did not satisfy his burden of proof to show that the government interest clearly

djilZ^\]h i]Z ejWa^Xxh g^\]i id VXXZhh).

Applying this guidance here, Metro has not met its burden of demonstrating by a

preponderance of evidence that the requested investigative case filestwhich it has conceded

are public recordstXVccdi WZ gZaZVhZY ^c jcgZYVXiZY [dgb+ @^ghi) GZigdxh ^c^i^Va VhhZgi^dc

that investigative case files only become public records upon their introduction in court or

upon the closing of a case is undermined by the very case it cited in support of this position.

Second, Metro has not established that the investigative case files contain information about

confidential sources or investigative techniques that preclude their release. As discussed

above, Metro cannot rely on conjecture or speculation about the contents of the requested

investigative files to justify withholding them. See DR Partners P& )@& JB *JOINS *JHTLM JB

Clark County, 116 Nev. 616, 628, 6 P.3d 465, 472s73 (2000). Instead, Metro can only meet

its burden by providing specific information about any portions of the investigative files that

contain confidential information that would jeopardize an ongoing case. It has not provided

such specific information; accordingly, the records must be released.

2. Metro Has Not Established That the Requested Arrest Reports Are Not
Subject to Disclosure.

Nevada law makes plain that arrest reports are public records and may be

disseminated to reporters without any restrictions. While the Review-Journal recognizes that

Nevada law does provide that certain information in records of criminal history is

presumptively confidential, Metro has not met its burden of demonstrating that the requested

arrest records are confidential. See Nev. Rev. Stat. §§ 239.0107(1)(d) and 239.0113(2).

779



19

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
T

T
O

R
N

E
Y

S
A

T
L

A
W

70
1

E
A

S
T

B
R

ID
G

E
R

A
V

E
.,

S
U

IT
E

52
0

L
A

S
V

E
G

A
S
,N

V
89

10
1

(7
02

)7
28

-5
30

0
(T

)
/(

70
2)

42
5-

82
20

(F
)

W
W

W
.N

V
L

IT
IG

A
T

IO
N

.C
O

M

Under Nev. Rev. Stat. § 179A.070, an arrest report is a record of criminal history.

N]Vi hiVijiZ YZ[^cZh V ugZXdgY d[ Xg^b^cVa ]^hidgnv Vh7

information contained in records collected and maintained by agencies of
criminal justice, the subject of which is a natural person, consisting of
descriptions which identify the subject and notations of summons in a
criminal action, warrants, arrests, . . . detentions, decisions of a district
attorney or the Attorney General not to prosecute the subject, indictments,
informations or other formal criminal charges and dispositions of charges,
including, without limitation, dismissals, acquittals, convictions, sentences,
information . . . concerning an offender in prison, any postconviction relief,
correctional supervision occurring in Nevada, information concerning the
status of an offender on parole or probation, and information concerning a
convicted person who has registered as such pursuant to chapter 179C of
NRS. The term includes only information contained in a record, maintained
in written or electronic form, of a formal transaction between a person and
an agency of criminal justice in this State, including, without limitation, the
fingerprints of a person who is arrested and taken into custody and of a
person who is placed on parole or probation and supervised by the Division
of Parole and Probation of the Department.

Nev. Rev. Stat. § 179A.070(1) (emphasis added). Based on this definition, an arrest report is

V ugZXdgY d[ Xg^b^cVa ]^hidgn+v

Additionally, Nev. Rev. Stat. § 179A.100 provides for the dissemination of records

of criminal history. Pursuant to Nev. Rev. Stat. § 179A.100(1)(b), records of criminal history

. . . may be disseminated by an agency of criminal justice without any
restriction pursuant to this chapter:
(a) Any which reflect records of conviction only; and
(b) Any which pertain to an incident for which a person is currently within
the system of criminal justice, including parole or probation.

Thus, arrest reports may be disseminated without restriction if the person who is the subject

of the record is currently within the system of criminal justice. That includes pending

criminal matterstnot just fully adjudicated matters.

Further, under Nev. Rev. Stat. § 179A.100&4'&a') uTgUZXdgYh d[ Xg^b^cVa ]^hidgn must

be disseminated by an agency of criminal justice, upon request, to . . . [a]ny reporter for the

ZaZXigdc^X dg eg^ci bZY^V ^c V egd[Zhh^dcVa XVeVX^in [dg Xdbbjc^XVi^dc id i]Z ejWa^X+v
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(emphasis added).5 Metro has not provided any justification for withholding arrest records

that overcomes the statutory presumption of access to arrest reports or the advisory opinion

holding that arrest reports are presumptively public records. Accordingly, this Court should

order Metro to disclose the requested records.

3. Metro Has Not Established That the Requested Unit Assignments Are
Not Subject to Disclosure.

Metro has assertedtwithout elaboration or any citation to statute or case lawtthat

uFPGJ> YdZh cdi egdk^YZ jc^i Vhh^\cbZcih [dg ^ih d[[^XZgh YjZ id hV[Zin XdcXZgch+v &?m]+ 6,

p. 3.) This does cdi Xdbean l^i] i]Z HJL;xh gZfj^gZbZci i]Vi V \dkZgcbZciVa Zci^in bjhi

provide a citation to ui]Z heZX^[^X hiVijZ dg di]Zg aZ\Va Vji]dg^in i]Vi bV`Zh i]Z ejWa^X gZXdgYh)

dg V eVgi i]ZgZd[) Xdc[^YZci^Va+v HZk+ LZk+ MiVi+ p 239.0107(1)(d); see also Nev. Rev. Stat. §

239.0113(2). Thus, Metro has not met its burden of establishing that its interests in

withholding officer unit assignments outweighs the ejWa^Xxh g^\]i d[ VXXZhh+

4. Metro Has Not Established that the Other Requested Records Are Not
Subject to Disclosure.

Metro has also not met its burden of establishing that the other requested recordst

including the February 27 Request for SCOPE database information, the May 31 Request for

police reports filed by citizens, and the September 15 Request for statistical information

about arrests6tare not subject to disclosure. In fact, Metro has never provided a meaningful

response to the February 27 Request, and failed altogether to respond to either the May 31

or September 15 Requests. With respect to the February 27 Request for SCOPE information,

Metro has only played hide-the-ball rather than providing a meaningful response. As noted

above, Metro denied having the requested records and told Mr. Joseph to request the

5 While not binding, the Review-Journal notes that the Nevada Attorney General reached the
same conclusion in a 1983 Opinion. See 1983 Nev. Op. Atty. Gen. 9, Nev. Op. Atty. Gen. 3,
1983 WL 171440. Even under the less robust version of the NPRA that existed in 1983, the
Attorney General concluded that arrest reports are public records subject to the provisions of
the NPRA.

6 (See Exhs. 42, 10, and 52.)
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information from Clark County. (Exh. 9.) When Mr. Josee] [daadlZY GZigdxh ^chigjXi^dch

and requested the SCOPE information from Clark =djcin) i]Z =djcinxh JCI idaY ]^b i]Vi

Metro possessed the requested records. (Exh. 60.) Because Metro has failed to respond to

these requests, as discussed above in Section III(B), Metro has waived its ability to assert

that any of these records are confidential.

5.5. Metro has Not Established Redaction is Not a Feasible Alternative to
Withholding the Requested Records

In addition to failing to meet its burden of demonstrating its interest in

nondisclosure outweighs the strong presumption in favor of public access as mandated by

Donrey v. Bradshaw and its progeny, Metro has failed to demonstrate that redaction of

alleged confidential information is not a feasible alternative to withholding any of the

requested records. Nev. Rev. Stat. § 239.010(3) mandates that uTVU \dkZgcbZciVa Zci^in i]Vi

has legal custody or control of a public book or record shall not deny a request made pursuant

to subsection 1 to inspect or copy or receive a copy of a public book or record on the basis

that the requested public book or record contains information that is confidential if the

governmental entity can redact, delete, conceal or separate the confidential information from

i]Z ^c[dgbVi^dc ^cXajYZY ^c i]Z ejWa^X Wdd` dg gZXdgY i]Vi ^h cdi di]Zgl^hZ Xdc[^YZci^Va+v Cc

this case, Metro has not demonstrated that redaction is not a feasible alternative to

withholding the requested records in their entirety.

Metro Is Not Entitled to the Costs and Fees It is Demanding; Exorbitant and
Illegal Fees Operate as a Denial.

The only fees a governmental entity can charge for copies of public records are set

forth in Nev. Rev. Stat. § 239.052(1)) (copies) and Nev. Rev. Stat. § 239.055(1)

(extraordinary use). Pursuant to those provisions, a governmental entity may pass on to the

requester the actual cost of a copy and may also pass on costs of up to 50 cents per page if a

request involves the extraordinary use of resources. No fees can be charged for inspection

because the only charges authorized by the NPRA are the copying fees and the extraordinary

use provisions.

This is the law. It is not vague; it is straightforward and plain. Yet it is the practice
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of Metro to impose costs that exceed the limits set forth in the NPRA. This at odds with both

the stated purpose of the NPRA and the letter of the law. This Court should only allow

charges in connection with the production of records in this case as follows:

' A per page charge for paper copies, based on any actual costs related to

the copies (e.g., if Metro leases copiers, the per page cost that the company

which owns the copying machine charges Metro);7

' If copies are provided via an electronic medium, the Review-Journal may

provide a USB drive or other medium, or Metro may assess a charge based

on the actual cost of the medium; and

' Metro cannot assess charges for compiling, reviewing, or redacting

records.

1. The DFG6ia Mandates Regarding Liberal Statutory Interpretation in
Favor of Access Apply to the Costs Provisions.

T]Z HZkVYV FZ\^haVijgZ hVl [^i id Zmea^X^ian ^cXajYZ i]Z HJL;xh ejgedhZ VcY ^ih

directives regarding interpretation in the text of law itself. The NPRA states that its purpose

is to foster democratic principles by ensuring easy and expeditious access to public records.

Nev. Rev. Stat. § 239.001&.' &uN]Z ejgedhZ d[ i]^h X]VeiZg ^h id [dhiZg YZbdXgVi^X eg^cX^eaZh

by providing members of the public with access to inspect and copy public books and records

id i]Z ZmiZci eZgb^iiZY Wn aVlv'8 see also Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873,

545) /33 J+0Y 3/0) 3/3 &/-..' &]daY^c\ i]Vi ui]Z egdk^h^dch d[ i]Z HJL; VgZ YZh^\cZY id

egdbdiZ \dkZgcbZci igVcheVgZcXn VcY VXXdjciVW^a^inv'+

Nd [ja[^aa i]Z HJL;xh \dVa d[ igVcheVgZcXn VcY VXXdjciVW^a^in) i]Z HJL; bust be

construed and interpreted liberally; not only are government records presumed public records

hjW_ZXi id i]Z ;Xi) Vcn a^b^iVi^dc dc i]Z ejWa^Xxh VXXZhh id ejWa^X gZXdgYh bjhi WZ XdchigjZY

narrowly. Nev. Rev. Stat. §§ 239.001(2) and 239.001(3); see also Gibbons, 127 Nev. at 878,

266 P.3d at 626 (noting that the Nevada legislature intended the provisions of the NPRA to

7 Metro must also egdk^YZ Zk^YZcXZ d[ ^ih uVXijVa Xdhihv before being entitled to any costs.
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WZ ua^WZgVaan XdchigjZY id bVm^b^oZ i]Z ejWa^Xxh g^\]i d[ VXXZhhv'+ N]Z Xdhi egdk^h^dch ^c i]Z

NPRA thus must construed in a manner that promotes access.

2. ?b ?a FO`b ]T O =]dS`\[S\bOZ ;\bWbgia CO\RObS to Comply with the
NPRA.

To justify exorbitant demands for fees to respond to NPRA requests, governmental

agencies often complain about the time involved in having to respond to the request. This

ignores that, while the extraordinary use provision is in place to deter abuse of the NPRA, it

is taxpayer dollars that fund governmental entities and public records are supposed to readily

be available to the public. Thus, it is an implicit part of the duties of public entities to

cooperate with requests for public recordstnot to instinctively fight them or assess high

fees to deter requests. Further, swift and cooperative responses avoid litigation, which is an

even larger burden on the taxpayer. Again, as explicitly stated in Nev. Rev. Stat. §

239.001(1), the NPRA is designed to promote transparency and democratic principles.

Transparency should not be viewed as secondary to, or as a hindrance to, the functioning of

i]Z eZdeaZxh \dkZgcbZci+

3. Metro Cannot Charge Fees for Inspection.

The NPRA dictates that all public records be available to the public for inspection

during business hours. See Nev. Rev. Stat. § 239.010&.' &uExcept [as explicitly declared to

be confidential pursuant to law], all public books and public records of a governmental entity

must be open at all times during office hours to inspection by any person, and may be fully

copied or an abstract or memorandum may be prepared from those public books and public

gZXdgYh+v' No fees can be charged for inspection because the only charges provided for are

the copying fees and the extraordinary use provisions.

4. The NPRA Limits Copying Costs to the Actual Costs of the Copies.

Nev. Rev. Stat. § 239.052&.' egdk^YZh i]Vi uV \dkZgcbZciVa Zci^in bVn X]Vg\Z V [ZZ

for providing a copy d[ V ejWa^X gZXdgY+v &?be]Vh^h VYYZY+' N]^h [ZZ bjhi Vahd ucdi ZmXZZY

the actual cost of the governmental entity to provide the copy of a public record unless a

specific statute dg gZ\jaVi^dc hZih V [ZZ i]Vi i]Z \dkZgcbZciVa Zci^in bjhi X]Vg\Z [dg i]Z Xden+v
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Id. (emphasis added). According to the GZigdxh Service Charges List, its default is to charge

$0.31 per page for copies. (See Exh. 1, bottom of second page.) It is unclear if this is GZigdxh

actual cost: it must provide support for the actual costs of the copies for any charges it

imposes and should not be permitted to charge for labor associated with copies.

When records are provided via an electronic medium, there is no copying costt

whether the records contain hundreds or hundreds of thousands of pages.8 Thus, a per-page

Xdhi [dg hjX] uXde^Zhv ^c ZmXZhh d[ i]Z VXijVa Xdhi d[ egdYjX^c\ i]ZhZ ZaZXigdc^X Xde^Zh ldjaY

result in a windfall profit to Metro and be inconsistent with the NPRA.

5. This Case Does Not Involve Extraordinary Use.

Interpreting Nev. Rev. Stat. § 239.055 to limit public access by requiring

gZfjZhiZgh id eVn ejWa^X Zci^i^Zh uZmigVdgY^cVgn jhZv [ZZh [dg bV`^c\ \ddY [V^i] HJL;

requests is inconsistent with the plain terms of the statute and with the mandate to interpret

the NPRA broadly. Further, charging a requester for redactions is also at odds with the overall

scheme of the NPRA. Ah i]Z HZkVYV MjegZbZ =djgi ]Vh ZmeaV^cZY) uTlU]ZcZkZg V aZ\^haVijgZ

sees fit to adopt a general scheme for the regulation of particular subject, local control over

i]Z hVbZ hjW_ZXi) i]gdj\] aZ\^haVi^dc) XZVhZh+v Lamb v. Mirin, 90 Nev. 329, 332, 526 P.2d

80, 82 (1974); accord Crowley v. Duffrin, 109 Nev. 597, 605, 855 P.2d 536, 541 (1993). This

ueaZcVgn Vji]dg^in d[ V aZ\^haVijgZ deZgViZh id gZhig^Xi VcY a^b^i i]Z ZmZgX^hZ d[ Vaa bjc^X^eVa

edlZgh+v Lamb, 90 Nev. 329, 333, 526 P.2d 80, 82 (citation omitted). Thus, once the

legislature has adopted a scheme to regulate a particular subjecttin this case, a general

scheme for accessing public recordstuT^Uc cd ZkZci bVn V Tbjc^X^eVa Zci^inU Zc[dgXZ

8 While not binding on this Court, another decision by this Court is instructive on this point.
(See Exh. 62 (November 9, 2017 Order in Case No. A-17-758501-W) at ¶¶ 56-57 (holding
that NPRA does not permit a per-page fee to be charged for electronic copies of public
records, and that because the Review-Journal had requested electronic copies of records, the
Clark County Office of the Coroner/Medical Examiner could only charge for the cost of the
medium on which the records were produced); see Camreta v. Greene, 563 U.S. 692, 709,
n. 7 (2011) (u; YZX^h^dc d[ V [ZYZgVa Y^hig^Xi Xdjgi _jY\Z ^h cdi W^cY^c\ egZXZYZci ^c Z^i]Zg V
different judicial district, the same judicial district, or even upon the same judge in a different
XVhZ+v) (quotation omitted).
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gZ\jaVi^dch l]^X] VgZ ^c Xdc[a^Xi l^i] i]Z XaZVg bVcYViZ d[ i]Z aZ\^haVijgZ+v Lamb, 90 Nev.

329, 333, 526 P.2d 80, 82 (citing Mabank Corporation v. Board of Zoning Appeals, 143

Conn. 132, 120 A.2d 149 (1956)); see also Falcke v. Douglas Cty., 116 Nev. 583, 588, 3 P.3d

661, 664 (2000) &gZXd\c^o^c\ i]Vi uTWUZXVjhZ Xdjci^Zh dWiV^c i]Z^g Vji]dg^iy from the

aZ\^haVijgZ) Xdjcin dgY^cVcXZh VgZ hjWdgY^cViZ id hiVijiZh ^[ i]Z ild Xdc[a^Xiv'8 Boulware v.

8N=NA$ +AKTN /OH=I 7AMJOL?AM, 103 Nev. 218, 219, 737 P.2d 502, 502 (1987) (noting that an

Zci^in ubVn cdi VXi djih^YZ i]Z bZVc^c\ VcY ^ciZci d[ T^ihU ZcVWa^c\ hiVijiZv'+

N]Z iZgb uZmigVdgY^cVgn jhZ d[ eZghdccZa dg iZX]cdad\^XVa gZhdjgXZhv ^h cdi

defined in Chapter 239 of the Nevada Revised Statutes, or within Nev. Rev. Stat. § 239.055

heZX^[^XVaan+ BdlZkZg) HZkVYV XVhZ aVl ^cY^XViZh i]Vi i]Z iZgb uZmigVdgY^cVgn jhZv gZ[Zgh id

the creation of new documents or a computer program for the purposes of informational

retrievaltnot redacting records or compiling responsive records. In PERS v. Reno

Newspapers, 129 Adv. Op. 88, 313 P.3d 221 (2013)) i]^h =djgi Xdch^YZgZY ui]Z Veea^XVW^a^in

of [the NPRA] to information stored in the individual files of retired employees that are

bV^ciV^cZY Wn TVc V\ZcXnU+v PERS, 313 P.3d at 222. After concluding that such information

bjhi WZ Y^hXadhZY) i]Z =djgi ]ZaY i]Vi id i]Z ZmiZci i]Vi V gZXdgYh gZfjZhi gZfj^gZY uJ?LM id

create new documents or customized reports by searching for and compiling information

[gdb ^cY^k^YjVahx [^aZh dg di]Zg gZXdgYh)v i]Z HJL; Y^Y cdi gZfj^gZ i]Z^g production and

disclosure. Id. at 225. Cc XdcigVhi l^i] i]^h XVhZ aVl VcY i]Z HJL;xh bVcYViZ i]Vi ^ih iZgbh

WZ ^ciZgegZiZY Xdch^hiZcian l^i] egdbdi^c\ VXXZhh) GZigdxh X]Vg\Zh VgZ ^beZgb^hh^WaZ+

6. Metro Cannot Charge Fees for Locating and Redacting Records.

Metro appears to be demanding payment simply for locating documents responsive

to a request and redacting them. Not only is this practice prohibited by the plain terms of the

NPRA, requiring a requester to pay a public entity to withhold documents (or parts thereof)

would be an absurd result. See S. Nevada Homebuilders Assn v. Clark Cty., 121 Nev. 446,

449, 117 P.3d 171, 173 (2005) &cdi^c\ i]Vi Xdjgih bjhi u^ciZgegZi egdk^h^dch l^i]^c V

common statutory scheme harmoniously with one another in accordance with the general

purpose of those statutes and to avoid unreasonable or absurd results, thereby giving effect
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id i]Z FZ\^haVijgZxh ^ciZciv' &fjdiVi^dc db^iiZY'8 see also Cal. Commercial Enters. v. Amedeo

Vegas I, Inc., 119 Nev. 143, 145, 67 P.3d 328, 330 (2003) &uQ]Zc V hiVijiZ ^h cdi VbW^\jdjh)

this court has consistently held that we are not empowered to construe the statute beyond its

eaV^c bZVc^c\) jcaZhh i]Z aVl Vh hiViZY ldjaY n^ZaY Vc VWhjgY gZhjai+v'. In any event, Metro

cannot charge for redaction. Interpreting Nev. Rev. Stat. § 239.055 to limit public access by

requiring requesters to pay public entities for undertaking a review for responsive documents

and confidentiality would be inconsistent with the plain terms of the statute and with the

statutory mandate to interpret the NPRA broadly.

Metro is legally obligated to undertake a search and review of responsive records

free of charge when it receives an NPRA request. See, e.g, Nev. Rev. Stat. § 239.0107(1)(d).

Further, allowing a public entity to charge a requester for legal fees associated with reviewing

[dg Xdc[^YZci^Va^in ^h ^beZgb^hh^WaZ WZXVjhZ uTiU]Z ejWa^X d[[^X^Va dg V\ZcXn WZVgh i]Z WjgYZc

d[ ZhiVWa^h]^c\ i]Z Zm^hiZcXZ d[ eg^k^aZ\Z WVhZY jedc Xdc[^YZci^Va^in+v DR Partners v. Bd. of

*NS& *JHHTLM JB *G=LF *NS., 116 Nev. 616, 621, 6 P.3d 465, 468 (2000). Allowing a

governmental entity to charge fees for searching for, reviewing, withholding, and redacting

records is not consistent with the mandates regarding statutory construction contained in the

NPRA, which require this Court to interpret the terms of the NPRA liberally in favor of

access (Nev. Rev. Stat. § 239.001(2)) and any restrictions on access to public records

narrowly (Nev. Rev. Stat, § 239.001(3).) Here, Metro has demanded payment for staff time

just to begin making any records available. GZigdxh ^ciZgegZiVi^dc d[ HZk+ LZk+ MiVi+ p

239.055 would create a strong disincentive for individuals to make public records requests.

If a requester was required to pay a governmental entity an hourly rate for privilege review,

the steep price tag would discourage or effectively cease future public records requests. This

is contrary to the stated purpose of the NPRA7 u[dhiZgT^c\U YZbdXgVi^X eg^cX^eaZh Wn

providing members of the public with access to inspect and copy public books and records

id i]Z ZmiZci eZgb^iiZY Wn aVl+v HZk+ LZk+ MiVi+ p /06+--.(1).

/ / /
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7.7. Extraordinary Use Fees Are Capped at 50 Cents Per Page.

Even if extraordinary use fees were appropriate in this case, which they are not,

GZigdxh fees are impermissible if they exceed 50 cents a page. Nev. Rev. Stat. § 239.055(1)

only permiih \dkZgcbZciVa Zci^i^Zh id X]Vg\Z [ZZh [dg i]Z uZmigVdgY^cVgn jhZv d[ eZghdccZa

dg gZhdjgXZh+ Ci egdk^YZh i]Vi ur ^[ V gZfjZhi [dg V Xden d[ V ejWa^X gZXdgY ldjaY gZfj^gZ V

governmental entity to make extraordinary use of its personnel or technological resources,

the governmental entity may, in addition to any other fee authorized pursuant to this chapter,

charge a fee not to exceed 50 cents per page [dg hjX] ZmigVdgY^cVgn jhZr+v &Zbe]Vh^h

added).

CSb`]ia <SSa 9S[O\R E^S`ObSa Oa O De Facto Denial of the Review-@]c`\OZia

Records Requests.

When a governmental entity demands impermissible and excessive fees before it

will produce public records, as Metro has done here, it operates as a denial of a requesttand

constitutes bad faith. Even if Metro could, as it has asserted, charge for its privilege review

Vh uZmigVdgY^cVgn jhZ)v hjX] [ZZh ldjaY WZ XVeeZY Vi 2- XZcih eZg eV\Z for copies. Nev. Rev.

Stat. § 239.055(1). Metro has not provided sufficient support for its claimed copying and

other costs. For electronic copies, there is no copying cost, other than the cost of the medium

and the costs to transfer the records to the medium. ThThus, the fees Metro demands the

Review-Journal pay before it even begins compiling the requested records conflicts with the

NPRA.

Although not binding on this Court, a recent order from another court provides

some guidance regarding the fees Metro can and cannot charge in producing records pursuant

to the NPRA. On March 9, 2017 the Honorable Richard Scotti issued an order in American

Broadcasting Companies, Inc., et al. v. Las Vegas Metropolitan Police Department, et al.,

Dist. Ct. Case No. A-1717-764030-W, outlining the fees Metro is permitted to charge in

responding to requests from the Review-Journal and other media entities for public records

eZgiV^c^c\ id i]Z . IXidWZg h]ddi^c\ &u. IXidWZg =dhih IgYZgv'+ (See Exh. 5959.) In that case,

as here, Metro asserted that it could charge its actual cost for compiling and reviewing
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responsive records and its copying costs. (IdId. at p. 3:26-27.)

In the 1 October Costs Order, Judge Scotti found that with regard to records such

as evidence logs and interview reports, the plain language of the NPRA only permits Metro

to charge the actual costs for copying the responsive records and the 50-cent-per-page

uZmigVdgY^cVgn jhZv [ZZ hZi [dgi] ^c HZk+ LZk+ MiVi+ p /06+-22 and could not charge the media

entities for time Metro staff expended in gathering and reviewing the requested records. (Id.,

pp. 5:12-6:9; see also id. at p. 8:9-11.) Judge Scotti also found that Metro cannot charge costs

for electronic copies, other than the actual costs to transfer records to an electronic medium.

(IdId., p. 8:11:13.)

Metro Must Provide an Index of the Documents It is Withholding.

When a government agency either redacts or refuses to provide public records

subject to a request made under the NPRA, it must provide an explanation to the requesting

eVgin Vh id l]n i]Z gZXdgYh ]VkZ WZZc l^i]]ZaY dg gZYVXiZY) ^cXajY^c\ uX^iVi^dc id aZ\Va

Vji]dg^in i]Vi _jhi^[^Zh cdcY^hXadhjgZ+v Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873,

876, 266 P.3d 623, 625 (Nev. 2011). Although the explanation does not have to take the form

of a Vaughn Index,9 the explanation provided must cite to specific legal authority and be

detailed enough to allow the requesting party to evaluate the claim of confidentiality and

Vg\jZ i]Z ^hhjZ l^i]dji WZ^c\ gZYjXZY id uV cZWjadjh edh^i^dc l]ZgZ ^i ^h edlZgaZhh id XdciZhi

V XaV^b d[ Xdc[^YZci^Va^in+v ./4 HZk+ Vi 55/) /33 J+0Y Vi 3/6+ uTGUZgZan e^cc^c\ V hig^c\ d[

citations to a boilerplate declaration of confidentiality [ does not satisfy] the Statexs

prelitigation obligation under Nev. Rev. Stat. § 239.0107&.'&Y'&/' id X^iZ id wheZX^[^Xx

Vji]dg^in wi]Vi bV`Zh i]Z ejWa^X Wdd` dg gZXdgY) dg V eVgi i]ZgZd[) Xdc[^YZci^Va+xv ./4 HZk+ Vi

885, 266 P.3d at 631.

/ / /

9 uA Vaughn index is a submission commonly utilized in cases involving the Freedom of
Information Act (FOIA), the federal analog of the NPRA. This submission typically contains
wdetailed public affidavits identifying the documents withheld, the FOIA exemptions
claimed, and a particularized explanation of why each document falls within the claimed
exemption.xv ./4 HZk+ Vi 55.) /33 J+0Y Vi 3/5+
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Although the Gibbons Court declined to require governmental entities to produce a

Vaughn index whenever withholding records prior to litigation, the Court made clear that a

governmental entity seeking to withhold records is generally required to provide the

requesting party with a log which details the records and sufficient information about the

bases for withholding. 127 Nev. at 882-83, 266 P.3d at 629; see also id. at 883 (u[A] claim

that records are confidential can only be tested in a fair and adversarial manner, and in order

to truly proceed in such a fashion, a log typically must be provided to the requesting partyv).

Accordingly, while the Review-Journal contends that Metro has failed to timely

meet its burden, should it continue to withhold records, Metro must produce a log identifying

the documents being withheld and setting forth the specific bases for withholding so that the

Review-Journal has a meaningful opportunity to contesttand this Court has an adequate

foundation to reviewtthe propriety of the withholdings. Metro must produce this log in

connection with its response in the case, in light of the authority above.

This Matter Should Be Expedited, and the Review-Journal Should Be
Provided With Records Without Delay.

The legislative intent underpinning the NPRA is to foster democratic principles by

ensuring easy and expeditious access to public records. Nev. Rev. Stat. § 239.001(1); see

also Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873, 878, 266 P.3d 623, 626 (2011)

&]daY^c\ i]Vi ui]Z egdk^h^dch d[ i]Z HJL; VgZ YZh^\cZY id egdbdiZ \dkZgcbZci igVcheVgZcXn

VcY VXXdjciVW^a^inv'+ Indeed, the importance of accesstspecifically, speedy accesstis

gZ[aZXiZY ^c i]Z HJL;xh bVcYViZ i]at courts prioritize public records matters. Nev. Rev. Stat.

§ 239.001(2) &u&uThe court shall give this matter priority over other civil matters to which

priority is not given by other statutes+++v'+ A specific legislative interest in swift disclosure is

woven throughout the NPRA. For example, as discussed above, Nev. Rev. Stat. §

239.0107(1) mandates that, by not later than the end of the fifth business day after receiving

a records request, a governmental entity must respond to a request. Nev. Rev. Stat. §

239.0107(1)(a)-(d). In addition to this timely notification and disclosure scheme, the NPRA

specificaaan egdk^YZh [dg ZmeZY^iZY Xdjgi Xdch^YZgVi^dc d[ V \dkZgcbZciVa Zci^inxh YZc^Va d[

790Docket 78967   Document 2019-44323
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a records request. Nev. Rev. Stat. § 239.011(2) (mandating that a court give an application

[dg ejWa^X gZXdgYh ueg^dg^in dkZg di]Zg X^k^a bViiZghv'+' N]jh) i]Z HJL; ^h YZh^\cZY id

provide quick access to withheld public records, not to reward non-compliance or delay.

Further, the NPRA specifically provides that the public has a presumptive right of access to

public records. See Nev. Rev. Stat. § 239.001(1). The continued withholding of the requested

records violates that right, and are not congruous with the mandates of the NPRA.

Additionally, the continued withholding of the requested documents thwarts one of

the central roles of journalism: publicizing information about issues that affect the public

interest. The denial of access to public records also ^be^c\Zh dc i]Z bZY^Vxh @^gst

Amendment rights to access public records and report on themtand any violation of a First

Amendment right is irreparable harm. See, e.g., Globe Newspaper Co. v. Pokaski, 868 F.2d

497, 507 (1st Cir. 1989) &uZkZc V dcZ id ild YVn YZaVn ^beZgb^hh^Wan WjgYZch i]Z @^ghi

AmendbZciv'8 see also Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110,126-27 (2d Cir.

2006) &uIjg ejWa^X VXXZhh XVhZh VcY i]dhZ ^c di]Zg X^gXj^ih Zbe]Vh^oZ i]Z ^bedgiVcXZ d[

immediate access whegZ V g^\]i d[ VXXZhh ^h [djcY+v' &Zbe]Vh^h VYYZY' &X^iVi^dch db^iiZY'8

Grove Fresh Distribs., Inc. v. Everfresh Juice Co., 24 F.3d 893, 897 (7th Cir. 1994) (public

VXXZhh id YdXjbZcih ^c Xdjgixh [^aZ uh]djaY WZ ^bbZY^ViZ VcY XdciZbedgVcZdjhv'+

IV. CONCLUSION

For all the reasons set forth above, the Review-Journal respectfully requests that

this Court grant the relief requested in the Petition, and also that this Court specifically

require Metro to: (1) provide information regarding the records that are withheld; and (2)

work with the Review-Journal in good faith to develop a mechanism for streamlining and

expediting the production of records to the Review-Journal.

Respectfully submitted this the 5th of July, 2018.

/s/ Margaret A. McLetchie
MARGARET A MCLETCHIE, Nevada Bar No. 10931
MCLETCHIE SHELL LLC
701 East Bridger Ave., Suite 520
Counsel for Petitioner, Las Vegas Review-Journal
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CERTIFICATE OF SERVICE

I hereby certify that on this the 5th of July, 2018, pursuant to Administrative Order

14-2 and N.E.F.C.R. 9, I did cause a true copy of the foregoing OPENING BRIEF IN

SUPPORT OF PUBLIC RECORDS ACT APPLICATION PURSUANT TO NEV. REV.

STAT. § 239.001/ PETITION FOR WRIT OF MANDAMUS in Las Vegas Review-Journal

v. Las Vegas Metropolitan Police Department, Clark County District Court Case No. A-18-

775378-W, to be served electronically using the Odyssey File & Serve electronic filing

service system, to all parties with an email address on record.

I hereby further certify that on this the 5th of July, 2018, pursuant to Nev. R. Civ.

P. 5(b)(2)(B), I mailed a true and correct copy of the foregoing OPENING BRIEF IN

SUPPORT OF PUBLIC RECORDS ACT APPLICATION PURSUANT TO NEV. REV.

STAT. § 239.001/ PETITION FOR WRIT OF MANDAMUS by depositing the same in the

United States mail, first-class postage pre-paid, to the following:

Craig R. Anderson, Nick D. Crosby, and Jackie V. Nichols
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Email: canderson@maclaw.com; ncrosby@maclaw.com; jnichols@maclaw.com
Attorneys for Las Vegas Metropolitan Police Department

/s/ Pharan Burchfield
An Employee of MCLETCHIE SHELL LLC
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INDEX OF EXHIBITS10

Exh. Description Date Bates Nos.
61 Order Granting Writ of Mandate in Las Vegas Review-

Journal v. Clark County School District, Case No. A-
17-750151-W.

02/22/2017 LVRJ663-
LVRJ670

62 IgYZg AgVci^c\ JZi^i^dcZg FPLDxh JjWa^X LZXdgYh ;Xi
Application Pursuant to Nev. Rev. Stat. § 239.001/
Petition for Writ of Mandamus in Las Vegas Review-
Journal v. Clark County Office of the Coroner/Medical
Examiner, Case No. A-17-758501-W.

11/09/2017 LVRJ670-
LVRJ682

10 As indicated above, the other exhibits were submitted in connection with the Petition.
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