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I. ISSUE PRESENTED FOR REVIEW 

Whether the district court properly exercised its discretion in ordering 

Appellant Las Vegas Metropolitan Police Department (“Metro”) to disclose the unit 

assignments of patrol officers for calendar years 2014, 2015 and 2016 to Respondent 

Las Vegas Review-Journal, Inc. (the “Review-Journal”) where Metro failed to 

establish by a preponderance of the evidence that its interests in non-disclosure 

substantially outweigh the public’s interest in access and failed to establish any 

privacy interests, despite having multiple opportunities to present evidence. 

II. STATEMENT OF THE CASE; SUMMARY OF THE ARGUMENT 

This matter arises out of the Review-Journal’s years-long attempts to serve 

the public interest by investigating how Metro handles sex trafficking cases. Sex 

trafficking is a serious problem in Nevada; as reported by the Review-Journal in 

February 2019, the National Center on Sexual Exploitation listed Nevada as a 

“major, mainstream facilitator[] of sexual exploitation.”1 It is undisputed that the 

public has a major stake in knowing how the largest law enforcement agency in 

Nevada deals with a conscience-shocking crime like sex trafficking. It is likewise 

undisputed that by reviewing public records generated by Metro and publishing 

articles on its findings, the Review-Journal facilitates the public’s ability to evaluate 

 
1 See https://www.reviewjournal.com/local/local-nevada/group-lists-nevada-on-

dirty-dozen-of-sexual-exploitation-1595173/  (last accessed December 28, 2019). 

https://www.reviewjournal.com/local/local-nevada/group-lists-nevada-on-dirty-dozen-of-sexual-exploitation-1595173/
https://www.reviewjournal.com/local/local-nevada/group-lists-nevada-on-dirty-dozen-of-sexual-exploitation-1595173/
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how Metro goes about fulfilling its vision for Las Vegas: “To be the safest 

community in America.”2 

Pursuant to the Nevada Public Records Act (“NPRA”), Nev. Rev. Stat. § 

239.001 et seq., the district court correctly ordered Metro to produce the patrol 

officer unit assignments for 2014, 2015 and 2016 as initially requested by the 

Review-Journal in February 2017. On appeal, Metro asks this Court to “determine 

that the requested patrol officer unit assignments are not subject to disclosure under 

the NPRA” under both the Donrey and CCSD balancing tests. (OB, pp. 2-3.) This 

Court should reject Metro’s attempts to evade the NPRA’s explicit statutory mandate 

that any exemption, exception or balancing of interests must be applied narrowly.3 

Applying broad exemptions borne of the federal Freedom of Information Act 

(“FOIA”) or other states’ public records laws is not consistent with the NPRA. 

Instead, this Court should affirm the district court’s decision for multiple 

reasons. As a threshold matter, Metro did not timely object to the production of 

officer unit assignments based on a claim of confidentiality. This Court should hold 

 
2 See https://www.lvmpd.com/en-us/Pages/default.aspx (last accessed December 28, 

2019). Metro’s website further purports that it aspires to be “Partners With the 

Community” and that one of its “goals is to build a culture that supports 

organizational transparency and community inclusion.” 

 
3 “Any exemption, exception or balancing of interests which limits or restricts access 

to public books and records by members of the public must be construed narrowly.” 

Nev. Rev. Stat. § 239.001(3) (emphasis added). 
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that a governmental entity waives any objection to disclosure it knew about when 

the request was made, if that objection is not made within the five-day statutory 

deadline. Otherwise, governmental entities would have little incentive to comport 

with the mandatory time requirements of the NPRA, allowing them to undermine 

the NPRA’s overarching purpose of transparency by refusing production and later 

ginning up pretextual reasons for keeping public records out of the public’s view. 

Should this Court reach the substance of Metro’s arguments, it should find 

that the district court did not abuse its discretion in finding that Metro failed to 

establish by a preponderance of the evidence that its interests in non-disclosure 

substantially outweigh the public’s interest in access under the balancing test first 

set forth in Donrey. The district court did not, as Metro claims, fail “to consider the 

potential harm to LVMPD personnel if patrol officer assignments are disclosed.” 

(OB, p. 3.) Rather, the district court considered, but rejected, Metro’s arguments, 

stating that “Metro failed to meet its evidentiary burden under Nev. Rev. Stat. § 

239.0113(2)” and that the information proffered by Metro “to support the assertion 

that officer unit assignments should be kept confidential are too speculative in nature 

to satisfy Metro’s burden[.]” (17 AA 3905 (at ¶ 25).) 

Likewise, the district court did not abuse its discretion in finding that Metro 

also failed to demonstrate that individual officers’ privacy interests exempted the 

officer unit assignments from disclosure under the CCSD balancing test. First, the 
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CCSD balancing test does not apply to the requested records. Moreover, even if the 

CCSD balancing test were applied to the requested records, Metro did not meet its 

evidentiary burden. As the district court stated in its order, “Metro has not provided 

evidence to show that … the requested records implicate any personal privacy 

interest … [or] sufficiently established that providing the requested historical unit 

assignment information would reveal the identities of any undercover officers. All 

of Metro’s concerns and evidence are too speculative in nature.” (17 AA 3906 (at ¶ 

29).) Even if the CCSD balancing test were applicable in this case and even if Metro 

had met its burden, Metro’s vague, purported concerns about privacy are outweighed 

by the public’s interest in Metro’s practices and performance in sex trafficking 

investigations, which in this instance requires disclosure of historical information 

concerning the unit assignments for patrol officers.  

Thus, this Court should affirm the district court’s order. 

III. STANDARDS OF REVIEW 

A district court’s grant or denial of a petition for a writ of mandamus seeking 

access to public records is generally reviewed for abuse of discretion. See City of 

Reno v. Reno Gazette-Journal, 119 Nev. 55, 58, 63 P.3d 1147, 1148 (2003). As 

Metro contends (OB, p. 4), “where the petition entails questions of law, [this court] 

review[s] the district court’s decision de novo. [Q]uestions of statutory construction, 

including the meaning and scope of a statute, are questions of law.” Clark Cty. Sch. 
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Dist. v. Las Vegas Review-Journal, 134 Nev. 700, 703–04, 429 P.3d 313, 317 (2018) 

(CCSD) (internal citations omitted)).) However, the central questions raised by 

Metro in this case are not one of statutory interpretation but rather whether Metro 

met its evidentiary burden pursuant to Nev. Rev. Stat. § 239.0113(2). Accordingly, 

“‘[t]he district court’s decision to grant or deny a writ petition is reviewed by this 

court under an abuse of discretion standard.” DR Partners v. Bd. of Cty. Comm’rs of 

Clark Cty., 116 Nev. 616, 621, 6 P.3d 465, 468 (2000) (applying an abuse of 

discretion standard in NPRA case where evaluating, inter alia, whether disclosure 

of county telephone billing statements would violate privacy rights of persons with 

unlisted telephone numbers); see also PERS v. Reno Newspapers Inc., 129 Nev. 833, 

839, 313 P.3d 221, 225 (2013) (applying abuse of discretion standard to aspects of 

NPRA case and finding that “the district court did not abuse its discretion in ordering 

PERS to provide the requested information to the extent that it is maintained in a 

medium separate from individuals’ files”). 

 Again, Metro was required to meet the applicable evidentiary burden. The 

district court, contrary to Metro’s assertions on appeal, did consider the arguments 

and facts urged by Metro and found it failed to meet its burden. That determination 

is subject to abuse of discretion review. The district court’s decision should not be 

disturbed because it did not “base[] its decision on a clearly erroneous factual 
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determination” or “disregard[] controlling law.” MB Am., Inc. v. Alaska Pac. 

Leasing, 132 Nev. 78, 88, 367 P.3d 1286, 1292 (2016). 

IV. STATEMENT OF FACTS AND PROCEDURAL BACKGROUND 

 THE RECORDS REQUESTS AND RESPONSES. 

On February 23, 2017, a Review-Journal reporter submitted a public records 

request to Metro for records related to Metro’s sex trafficking investigation; at issue 

here is that the request sought all names, badge numbers, and unit assignments of 

officers from 2014 through 2016. (1 AA 35-36.) On February 28, 2017, Metro Public 

Information Officer Laura Meltzer informed the Review-Journal that Metro was in 

receipt of the request and that it would “take at least 30 days to compile any public 

records which may be responsive to your request.” (1 AA 38-39.) Notably, this 

response did not assert any claims that the requested records, including unit 

assignments, were privileged or confidential. (Id.) On March 29, 2017, Metro 

provided an update regarding the February 23, 2017, request, stating that Metro was 

“still in the process of determining if there are any public records responsive to your 

request.” (1 AA 55.) Again, Metro did not assert any claim of privilege or 

confidentiality regarding the officers’ unit assignments. (Id.) 

In an April 14, 2017, letter from Metro General Counsel Liesl Freedman, 

Metro indicated that it would provide the Review-Journal with the personnel 

numbers, first initials and last names of officers employed on any given date in 2014, 
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2015 or 2016. (1 AA 59.) However, without citing to any authority, Metro stated 

that it “does not provide unit assignments for its officers due to safety concerns.” 

(Id.) On April 27, 2017, Metro produced the first initial, last name, and personnel 

numbers of officers on the force—but not their unit assignments—from 2014 

through 2016. (1 AA 60-224.) 

 THE LITIGATION IN DISTRICT COURT.  

After more than a year of attempting to obtain the requested records without 

the district court’s intervention, the Review-Journal filed a Petition for Writ of 

Mandamus on May 31, 2018. (1 AA 1-29.) A hearing on the Petition was held on 

August 8, 2018. (7 AA 1521-1558 [transcript]; 14 AA 3244-3250 [order].) At this 

hearing, the district court made clear that “Metro did not provide [the district court] 

with any evidence to support the representations regarding (1) Metro’s efforts to 

comply with [the NPRA and] (2) the challenges and burdens Metro faces to respond 

to the RJ’s public records requests.” (14 AA 3247.) The district court further noted 

that “(1) it was clear as of the instant hearing, Metro had failed to comply with, or 

even come close to complying with the NPRA, although it has had more than enough 

time to do so; (2) Metro either did not understand its obligations under the NPRA, 

or it understood them, but believed it did not have to comply, [and] (3) Metro is 

required to comply with the NPRA[.]” (14 AA 3249.) To this end, the district court 

deferred ruling on the issue of whether officer unit assignments are confidential, 
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even though Metro “did not provide a single citation to legal authority nor any 

evidence in support of its argument.” (14 AA 3248.) 

After the August 8, 2018, hearing, the parties met and conferred in an attempt 

to resolve the outstanding issues. Notably, to address concerns about revealing 

undercover officers, the Review-Journal agreed to limit its request to patrol officer 

unit assignments. (OB, p. 7; 8 AA 1601.) Thus, on August 20, 2018, the parties 

submitted supplemental briefing regarding, inter alia, the production of historical 

unit assignments of patrol officers. (See 7 AA 1565; 8 AA 1609.)  

The sole evidence Metro included in its supplemental brief to justify its 

concerns about the disclosure of historical unit assignments was a declaration by 

Sheriff Joseph Lombardo. (7 AA 1596.) Sheriff Lombardo’s declaration, however, 

contained no evidence; rather, the Sheriff’s declaration made generalized statements 

about officer safety and speculated about the possible effects of disclosure. (Id.)  

On August 22, 2018, the district court held a status check and heard oral 

arguments regarding the parties’ supplemental briefing. (11 AA 2494-2568 

[transcript];14 AA 3251-57 [order].) After evaluating the briefing, oral argument, 

and purported evidence, the district court noted that Sheriff Joseph Lombardo’s 

declaration did “not provide sufficient evidence for the [Review-Journal] or this 

Court to properly evaluate the privilege or confidentiality that Metro argues supports 

its decision not to provide the requested records.” (14 AA 3255.) The Court further 
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stated that it remained “unclear how patrol officer assignments from 4.5, 3.5, or 2.5 

years ago would potentially endanger those particular officers or other Metro 

employees.” (Id.) To that end, the district court ordered the parties to again “engage 

in further good faith meet and confer efforts” to address the historical unit 

assignment issue. (Id.) 

Metro submitted an additional supplemental brief on the unit assignment issue 

on August 29, 2018. (11 AA 2569-77.) Notably, this supplemental brief included 

another speculative, self-serving declaration—this time from Police Protective 

Association President Steve Grammas. (11 AA2576-77.) As with Sheriff 

Lombardo’s declaration, Mr. Grammas’s declaration provided little in the way of 

actual evidence, and simply strung together a series of speculations about what 

“could” happen if historical unit assignment information is disclosed. (Id.)  

The Review-Journal responded on September 7, 2018 (12 AA 2578-98.) 

However, on September 5, 2018, Metro filed an Emergency Petition for Writ of 

Prohibition or, Alternatively, for Mandamus with this Court. See Supreme Court 

Case No. 76848. While this Court issued a temporary stay of the district court’s order 

mandating a meet-and-confer on September 6, 2018, it ultimately denied Metro’s 

Petition on January 14, 2019, and remitted the case to district court on February 8, 

2019. Id.  

/ / / 
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On March 27, 2019, the district court held another hearing to address, inter 

alia, the unit assignment issue. (17 AA 3873-97 [transcript]; 17 AA 3898-3909 

[order].) At this hearing, the district court noted that while Metro did submit 

evidence in opposition to the request, it did not meet “its burden … … [E]ven 

applying [the CCSD balancing test] … Metro’s concerns expressed through evidence 

are speculative in nature.” (17 AA 3893.) The district court’s written order, filed on 

April 12, 2019, also reflected that Metro failed to meet its evidentiary burdens under 

Nev. Rev. Stat. § 239.0113(2), failed to meet the Donrey balancing test or the CCSD 

balancing test; therefore, the district court ordered disclosure of patrol officer unit 

assignments for 2014, 2015 and 2016. (17 AA 3905-06.) After the district court 

certified as final the April 12, 2019, order (17 AA 3937-40), Metro filed a notice of 

appeal. (17 AA 3941-48.) 

V. ARGUMENT 

In articulating the applicable legal standards, Metro ignores the NPRA’s 

legislative mandates, including the evidentiary requirements of the NPRA. Metro 

also misstates and minimizes the burdens it carries under the balancing test first 

articulated in Donrey (section IV.C.), as well as the privacy test articulated in CCSD 

(even assuming, arguendo, that it applies) (section IV.D.). In light of these 

applicable burdens, a review of the facts demonstrates the district court did not abuse 

its discretion when it found Metro did not establish a basis to withhold the 
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documents. 

This Court must thus affirm the district court’s order mandating production of 

historical patrol officer unit assignments for several reasons. First, Metro waived its 

right to assert confidentiality by not doing so within the time period mandated by 

Nev. Rev. Stat. § 239.0107(1). Second, Metro did not establish by a preponderance 

of the evidence that officer unit assignments were confidential under the Donrey 

balancing test. Finally, the CCSD balancing test does not apply to this case, and, in 

any event, Metro did not establish any privacy concerns that could outweigh the 

public’s interest in disclosure. 

 LEGAL STANDARDS. 

1. The NPRA Mandates All Restrictions on Access Be Construed 

Narrowly. 

The NPRA is a comprehensive body of legislation intended to facilitate public 

access to governmental records. The overarching purpose of the NPRA is to “foster 

democratic principles by providing members of the public with access to inspect and 

copy public books and records to the extent permitted by law.” Nev. Rev. Stat. § 

239.001(1). To facilitate that fundamental purpose, (1) government records are 

presumed public records subject to the act, (2) the NPRA must be construed liberally 

to facilitate openness, and (3) any limitation on the public’s access to public records 

must be construed narrowly. Nev. Rev. Stat. § 239.001(2)-(3). Moreover, “[i]t is 
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well settled that privileges, whether creatures of statute or the common law, should 

be interpreted and applied narrowly.” DR Partners, 116 Nev. at 621, 6 P.3d at 468. 

As this Court has explained, “the provisions of the NPRA place an 

unmistakable emphasis on disclosure.” Reno Newspapers, Inc. v. Gibbons, 127 Nev. 

873, 882, 266 P.3d 623, 629 (2011) (Gibbons); see also id., 127 Nev. at 878, 266 

P.3d at 626 (noting that “the provisions of the NPRA are designed to promote 

government transparency and accountability”). Finally, if any ambiguity in any 

provision of the NPRA exists, it must be resolved in a manner that favors access, the 

unambiguous purpose of the NPRA. Cf. McKay v. Bd. of Sup’rs of Carson City, 102 

Nev. 644, 651, 730 P.2d 438, 443 (1986) (“…a strict reading of the statute is more 

in keeping with the policy favoring open meetings expressed in NRS chapter 241 

and the spirit of the Open Meeting Law…”). 

Moreover, as much information should be produced to the public as possible, 

which is reflected in the NPRA imposing a duty to redact instead of withholding 

records. See Nev. Rev. Stat. § 239.010(3) (mandating that a governmental entity 

cannot refuse to disclose records on the basis that some portion of the records are 

confidential “if the governmental entity can redact, delete, conceal, or separate the 

confidential information from the information included in the public book or record 

that is not otherwise confidential”).  



13 

 Consistent with these mandates,4 the district court correctly held that historical 

patrol officer unit assignments are subject to disclosure under the NPRA. Metro’s 

arguments against disclosure, by contrast, ignore the legislative mandates that courts 

must follow in NPRA cases.  

2. Governments Carry a Heavy Burden when Withholding 

Information Pursuant to the Donrey Balancing Test. 

The NPRA states that, except as provided in enumerated statutes or “unless 

otherwise declared by law to be confidential,” all public books and records are open 

to the public. Nev. Rev. Stat. § 239.010(1).5 Beginning with Donrey of Nevada, Inc. 

v. Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990) (“Donrey”), this Court has 

interpreted the phrase “unless otherwise declared by law to be confidential” to permit 

governmental entities to justify withholding records on non-statutory bases (i.e., 

based on common law). However, to do so, the government must both (1) establish 

by a preponderance of the evidence that the records are covered by an exemption 

that allows them to be treated as confidential; and (2) prove that its “interest in 

nondisclosure clearly outweighs the public’s interest in access.” Gibbons, 127 Nev. 

 
4 At the August 8, 2018, hearing on this matter, the district court characterized this 

mandate as “very explicit.” (7 AA 1524:1-2.) 

5 The listing of a statute does not necessarily exempt a record from the reach of the 

NPRA; instead, the question remains whether the statute provides for 

confidentiality and, if so, to what extent and under what circumstances. This 

analysis is subject to the mandates that all restrictions be construed narrowly. 
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at 880, 266 P.3d at 628. This two-step requirement is in place in part because “the 

provisions of the NPRA place an unmistakable emphasis on disclosure.” Id. at 882, 

629.  

In 1993, the NPRA was amended to strengthen its provisions (the “1993 

Amendments”). The 1993 Amendments were intended in part to correct 

governmental misunderstanding of—and over-reliance on—Donrey. (12 AA 2608-

09.) In response to questioning from Assemblywoman Lambert, the general counsel 

for the Nevada Press Association explained that the 1993 Amendments arose 

“because some years ago the Nevada Supreme Court decided a case called 

Bradshaw…I have yet to hear of a situation where somebody has asked for 

governmental records … and the AG’s office or District Attorney has said, ‘We 

balanced it and you won, you get these records.’ That’s wrong, that’s dead flat 

wrong. That’s what this is in here to correct.” (12 AA 2609.) As the Society for 

Professional Journalists explained, the bill was designed “so a signal is sent to the 

public employees who hold public records that it is their job to ensure the public has 

easy access to those documents which indeed are open to review by taxpayers.” (12 

AA 2617.) 

In 2007, the NPRA was further amended (the “2007 Amendments”). The 2007 

Amendments added the mandates concerning interpretation of the NPRA set forth 

above and added the evidentiary burden contained in Nev Rev. Stat. 239.0113. In 
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introducing the 2007 Amendments, Senator Terry Care explained that he brought 

the bill to address “problems [that] persist” with governmental entities’ responses to 

public records requests (12 AA 2675) by providing a statutory framework for a 

governmental entity’s response obligations. (12 AA 2675-79 (explaining that, 

among other things, S.B. 123 “codifies [that the] burden is on the government to 

demonstrate that confidentiality exists”).) As explained by this Court in Reno 

Newspapers, Inc. v. Gibbons: 

In 2007, in order to better effectuate these purposes, the Legislature 

amended the NPRA to provide that its provisions must be liberally 

construed to maximize the public’s right of access. NRS 239.001(1)-

(2); 2007 Nev. Stat., ch. 435, § 2, at 2061. Conversely, any limitations 

or restrictions on the public’s right of access must be narrowly 

construed. NRS 239.001(3); 2007 Nev. Stat., ch. 435, § 2, at 2061. In 

addition, the Legislature amended the NPRA to provide that if a state 

entity withholds records, it bears the burden of proving, by a 

preponderance of the evidence, that the records are confidential. NRS 

239.0113; 2007 Nev. Stat., ch. 435, § 5, at 2062. 

Gibbons, 127 Nev. at 878, 266 P.3d at 626. In Reno Newspapers v. Sheriff, the 

Nevada Supreme Court specified how these amendments impacted the applicable 

burden: 

Prior to the amendment of the Act, this court routinely employed a 

balancing test when a statute failed to unambiguously declare certain 

documents to be confidential. Donrey of Nevada v. Bradshaw, 106 Nev. 

630, 635–36, 798 P.2d 144, 147–48 (1990). This balancing test equally 

weighed the general policy in favor of open government against privacy 

or law enforcement policy justifications for nondisclosure. See id. 

However, in light of the Legislature’s declaration of the rules of 

construction of the Act—requiring the purpose of the Act to be 

construed liberally and any restriction to government documents to be 
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construed narrowly—the balancing test under Bradshaw now requires 

a narrower interpretation of private or government interests promoting 

confidentiality or nondisclosure to be weighed against the liberal policy 

for an open and accessible government. See NRS 239.001. We 

emphasize that the balancing test must be employed in accordance with 

the underlying policies and rules of construction required by the 

Nevada Public Records Act. See id. 

 

Reno Newspapers v. Sheriff, 126 Nev. 211, 217–18, 234 P.3d 922, 926 (2010) 

(“Haley”). While they may not yet have had the desired effect on stubborn 

governmental entities and their counsel, like the 1993 Amendments following 

Donrey, the 2007 Amendments following both Donrey and D.R. Partners also 

strengthened the NPRA and made the burden on governmental entities resisting 

disclosure heavier. Rather than a broad approach to balancing tests, the NPRA, as 

amended, now requires, first, a “narrower interpretation of private or government 

interests promoting confidentiality or nondisclosure”; and, second, that the interest 

(if one can be found after a narrow interpretation of purported interests), must “be 

weighed against the liberal policy for an open and accessible government.” Haley, 

126 Nev. at 217-18, 234 P.3d at 926.  

 Now, for requested records to be withheld under this amended Donrey 

balancing test, the state entity bears the burden not only to establish the applicability 

of a claim of confidentiality by a preponderance of the evidence (Nev. Rev. Stat. § 

239.0113) but also that its interest in nondisclosure “clearly outweighs the public’s 
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right to access.” Gibbons, 127 Nev. at 880, 266 P.3d at 628 (quoting Haley, 126 Nev. 

at 219, 234 P.3d at 927). 

3. The CCSD Test Only Applies in Narrow Circumstances, Not 

Applicable Here, and, Where Applicable, Places Burdens on 

Metro Pursuant to the NPRA. 

As a preliminary matter, while Metro is correct that this Court addressed 

certain privacy interests in CCSD, the test adopted in that case is not properly before 

this Court because Metro failed to raise the argument in timely fashion. Moreover, 

Metro failed to meet its burden even under the test as articulated (incorrectly) by 

Metro, because, Metro failed to assert any, much less a significant enough, privacy 

interest at stake (and Metro would have failed under the remainder of the CCSD test, 

as well). Those two issues are discussed below in Section VI. 

However, the CCSD test is not applicable to the records at issue in this case 

because the test is limited to sensitive information contained in files related to certain 

types of internal investigations, which are have nothing to do with patrol officer unit 

assignments. Moreover, Metro misinterprets the nature of the CCSD test as it must 

be understood under the mandates of the NPRA; even if the CCSD test were 

applicable, nothing in the CCSD test modifies the preexisting balancing test or this 

Court’s emphasis on disclosure or the statutory requirement that records be 

presumed open to the public. These burdens of the NPRA are integral to application 
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of the test (when it is available to a governmental entity at all), as the NPRA burdens 

are applicable to the use of any balancing test. 

Prior to the CCSD case, Donrey first ruled that records may be withheld based 

on common law claims of confidentiality, and the Court in Donrey set forth a 

balancing test. Later, CCSD held that under some circumstances certain privacy 

interests can be such a common law basis for possible confidentiality. CCSD adopted 

a narrow exemption that allows for possible redactions to sensitive investigative 

reports when the government overcomes its burden to prove a nontrivial personal 

privacy interest, and the requester does not then overcome the privacy claim. 

In CCSD, the Review-Journal submitted a records request to the Clark County 

School District requesting, inter alia, public records pertaining to an internal sexual 

harassment investigation conducted by CCSD’s Office of Diversity and Affirmative 

Action into the alleged misconduct of CCSD School Board Trustee Kevin Child. 

CCSD, 134 Nev. at 701, 429 P.3d at 316. After CCSD refused to produce the records, 

the Review-Journal petitioned the district court pursuant to Nev. Rev. Stat. § 

239.011. Id. The district court granted the Review-Journal’s amended public records 

petition and ordered CCSD to produce the records, redacting only the names of direct 

victims of sexual harassment or alleged sexual harassment, students and support 

staff. Id., 134 Nev. at 702, 429 P.3d at 316-17. On appeal, CCSD argued in part that 

it should be allowed to redact more information. Id., 134 Nev. at 703, 429 P.3d at 
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317. In its opinion, this Court adopted a very narrow privacy balancing test to be 

applied when redacting information from sensitive investigative reports. Id., 134 

Nev. at 707-709, 429 P.3d at 319-321. 

Under that test, as interpreted in light of the text of the NPRA and this Court’s 

recognition in CCSD that the test must be applied in light of prior case law, the 

government cannot simply proclaim the privacy interest it claims is at stake. Rather, 

the government entity must (1) prove by a preponderance of the evidence that there 

is a legitimate privacy interest that exists in the current circumstances, and that it 

will be destroyed by disclosure when it otherwise would not be if the information 

were redacted from the public document; and (2) that the privacy interest is 

nontrivial-- in other words, that it is significant enough to overcome the NPRA’s 

statutory presumption of access, which not all privacy interests, even many of those 

recognized in other contexts, would. 

The requirement that the governmental entity establish that the privacy 

interest is strong enough to overcome the presumption of access created by the 

NPRA is different from the question of whether there is an additional reason based 

on the circumstances of the request at issue that requires the information to be 

released even if there is a privacy interest that not only exists but is sufficient to 

overcome the presumed right of access. Only if the governmental entity proves there 

is a privacy interest and the interest overcomes the presumed right of access does the 
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burden shift to the requesting party to articulate a reason why the information in the 

particular circumstances at issue is should be disclosed despite the established 

privacy interest. 

a. The CCSD Test Only Applies to A Narrow Class of Cases. 

The CCSD test can be invoked only in a narrow class of cases—those that 

involve particularly sensitive internal investigations. The investigative reports in 

CCSD concerned not just any investigation but a highly sensitive investigation: one 

regarding sexual harassment allegations by an elected trustee. CCSD, 134 Nev. at 

700, 429 P.3d at 315. Thus, the only context that the CCSD test is even potentially 

applicable to is highly sensitive internal investigations. Notably, the present case 

does not involve such records, and the district court’s decision (albeit based on 

Metro’s failure to overcome the initial burden in the CCSD case) should be affirmed 

for that reason alone. 

b. Under the CCSD Test, The Government Has the Burden of 

Establishing a “Nontrivial” Privacy Interest. 

Even where the CCSD test applies to a case, the government must establish 

that the investigatory materials at issue implicate a “nontrivial” privacy interest. 

CCSD, 134 Nev. at 707-08, 429 P.3d at 320. That requires the government entity to 

do more than simply articulate a privacy interest. The governmental entity must 

present actual evidence and enough of it to establish the existence of the privacy 

interest by a preponderance of the evidence. In other words, the government must 
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meet its burden under Nev. Rev. Stat. § 239.0113 and this Court’s case law. As this 

Court specifically explained, the evaluation of privacy interests must be applied 

consistently with the NPRA: 

This test coheres with both NRS 239.0113 and Gibbons, 127 Nev. at 

877-78, 266 P.3d at 625-26. It is merely a balancing test—in the context 

of a government investigation—of individual nontrivial privacy rights 

against the public’s right to access public information. [citation 

omitted]. We explained in Gibbons that NRS 239.0113 requires that the 

state bear the burden of proving that records are confidential. Gibbons, 

127 Nev. at 878, 266 P.3d at 626. The Cameranesi test does that, but 

also gives the district courts a framework to weigh the public’s interest 

in disclosure, by shifting the burden onto the public record petitioner, 

once the government has met its burden. 

CCSD, 134 Nev. 700, 708–09, 429 P.3d 313, 321 (emphasis added). As this makes 

clear, in Nevada, whether the government has met its burden to establish that a 

confidentiality claim based on privacy renders a record non-public is not evaluated 

pursuant to FOIA, but rather pursuant to the NPRA. 

Metro incorrectly contends that if it merely articulates a privacy interest, 

information can be withheld (OB, p. 3) and that the “balancing test recognizes that 

a government entity’s interest in non-disclosure of information substantially 

outweighs the public’s interest in access if there is a potential jeopardy to law 

enforcement personnel.” (OB, p. 2.) This turns the NPRA and the government’s 

burden on its head, placing the burden on the party seeking the information. 

However, under the test, Metro has the burden of proving the existence of a privacy 

interest by a preponderance of the evidence. In satisfying its burden of establishing 



22 

that a requested record should be confidential under any balancing test, Metro cannot 

rely on conjecture, supposition, or “non-particularized hypothetical concerns.” DR 

Partners, 116 Nev. at 628, 6 P.3d at 472-73 (citation omitted); accord Haley, 126 

Nev. at 218, 234 P.3d at 927; Gibbons, 127 Nev. at 880, 266 P.3d at 628.  

Metro’s arguments have taken its burden and attempted to turn it into a 

presumption in Metro’s favor. Ignoring the text of the NPRA and this Court’s case 

law, Metro contends that if it simply recites a privacy interest, information can be 

withheld. (OB, p. 3.) However, the CCSD test, like Donrey test, is a balancing test 

that must be applied consistently with the NPRA and this Court’s case law. Thus, in 

the narrow set of circumstances where the CCSD test is applicable, the government 

needs to establish a privacy interest by with actual evidence. Pursuant this Court’s 

case law, a governmental entity bears the burden of establishing that its records are 

confidential—and that any non-statutory claim overcomes the presumption in favor 

of access. See CCSD, 134 Nev. at 708, 429 P.3d at 321 (citing Gibbons, 127 Nev. at 

878, 266 P.3d at 626). In short, there is no categorical exemption for information 

that the government claims is private. 

Further, to state the obvious, that privacy interest must be “nontrivial.” CCSD, 

134 Nev. at 707, 429 P.3d at 320. In the context of the NPRA’s statutory mandates 

and this Court’s case law, that necessarily means the government entity must also 

prove by a preponderance of the evidence that the privacy interest is sufficient to 



23 

overcome the presumed right of access (and, of course, that the privacy interest will 

be protected if it is withheld from the particular production).  

The Nevada Legislature has mandated that all public records6 are presumed 

open.7 As this Court has explained, “[t]he NPRA provides that all public books and 

public records of governmental entities must remain open to the public, unless 

“otherwise declared by law to be confidential.” Gibbons, 127 Nev. at 877, 266 P.3d 

at 626 (citing and quoting from Nev. Rev. Stat. § 239.010(1)); see also Nev. Rev. 

Stat. § 239.001(2)-(3). Thus, the text of the NPRA mandates that, whether this Court 

is evaluating a statutory claim or a claim that a record is “otherwise declared by law 

to be confidential” pursuant to the Donrey test or CCSD test, it must start with the 

presumption that all government records are presumed to be open to the public.  

 
6 As this Court explained in LVMPD v. Blackjack Bonding, 131 Nev. 80, 85, 343 

P.3d 608, 612 (2015) records related to “the provision of public services” are public 

records. See also Nev. Rev. Stat. § 239.001(4).  

 
7 In contrast to Nevada, FOIA has no express presumption in favor of access. See 5 

USC § 552 et seq. FOIA also has a more limited definition of what constitutes a 

“public record” and outlines broad exemptions, whereas the NPRA starts from a 

presumption that all governmental records are public, subject to specifically 

delineated exceptions. Compare 5 U.S.C. § 552(a)(1) and (2) (delineating the 

presumptively public records), 5 U.S.C. § 552(b)(1)-(9) (carving out broad 

exemptions) and Nev. Rev. Stat. § 239.010(1) (stating a presumption that 

governmental records are public and delineating exceptions to that presumption). 

Moreover, if an exemption applies, that ends the analysis under FOIA.  
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Moreover, to overcome that presumption—which has been described as a 

“strong” presumption in favor of access8—and to establish that a record is 

nonetheless confidential pursuant to statute or to establish that a record is “otherwise 

declared by law to be confidential” (Nev. Rev. Stat. § 239.010(1)) pursuant to a 

balancing test, the government has a heavy evidentiary burden—it must establish 

any claim of confidentiality by a preponderance of the evidence. Nev. Rev. Stat. § 

239.0113. And any analysis of whether it met its burden must be conducted in a 

manner that narrowly applies restrictions on access and broadly furthers access. Nev. 

Rev. Stat. § 239.001(2)-(3). 

Thus, Metro’s interpretation of the CCSD test runs afoul of at least three key 

provisions of the NPRA: (1) the requirement that exemptions to disclosure, including 

balancing tests, be construed narrowly (Nev. Rev. Stat. § 239.001(3)); (2) the 

presumption in favor of access (Nev. Rev. Stat. § 239.010(1)); and (3) the 

requirement that, to overcome that presumption when a governmental entity asserts 

a record is confidential, it bears “the burden of proving by a preponderance of the 

evidence that the public book or record … is confidential.” Nev. Rev. Stat. § 

239.0113. 

/ / / 

 
8 See Pub. Employees’ Ret. Sys. of Nevada v. Nevada Policy Research Inst., Inc., 134 

Nev. 669, 676, 429 P.3d 280, 286 (2018) (noting “the strong presumption in favor 

of disclosure” of public records in Nevada). 
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These statutory requirements cannot be modified or ignored.9 And they are 

just as applicable to cases where a governmental entity makes privacy claims 

pursuant to this Court’s decision in CCSD as when the government makes other non-

statutory, common law claims that a record is “otherwise declared by law to be 

confidential.” On this point, it is of note that nothing in this text of the NPRA actually 

allows for nondisclosure based on anything other than a statute or express 

declaration of law, further reinforcing the need to apply balancing tests carefully and 

narrowly (if they are to be applied at all, a question this Court should consider, not 

only in light of the express language of the NPRA but also light of illegal 

overreliance on Donrey by Metro and other government agencies). Nev. Rev. Stat. 

§ 239.010 (except as provided in enumerated statutes or “unless otherwise declared 

by law to be confidential,” all public books and records are open to the public); 

compare, e.g., Cal. Gov. Code § 6255 (statute authorizing application of a balancing 

test). Indeed, as discussed above, the Legislature has recognized as early as 1993 

that the Donrey balancing test has been abused by governmental entities and leads 

to wrongful nondisclosure.10 At the very least, no balancing test can be applied in a 

 
9 See, e.g., Mello v. Woodhouse, 110 Nev. 366, 373, 872 P.2d 337, 341 (1994) (“it is 

well established that courts of equity can no more disregard statutory and 

constitutional requirements than can courts of law”). 
10 One state court has expressly declined to permit ad-hoc assertions of claims of 

confidentiality, noting its “unwillingness to judicially adopt public policy exceptions 

to the Public Records Act” and explaining that “whether the law enforcement 

privilege should be adopted as an exception to the Public Records Act is a question 
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manner that ignores the express legislative mandates of statutory construction that 

were explicitly adopted to curtail abuses of the Donrey balancing test. 

Metro’s interpretations of the Donrey and CCSD balancing tests cannot stand 

in light of the NPRA’s plain language; indeed, if Metro’s interpretation of these 

cases were accurate, they were wrongly decided. This is so because, to the extent 

that this Court might look to FOIA exemptions and cases such as Cameranesi when 

considering whether Nevada common law has “otherwise declared [records to be] 

confidential by law,” no balancing tests or exemptions can be imported wholesale 

because the text of the NPRA must be followed. For example, as noted discussed 

above, the text of the NPRA and FOIA are different, and it is the text of the NPRA 

 

for the General Assembly.” Schneider v. City of Jackson, 226 S.W.3d 332, 344 

(Tenn. 2007). Like the NPRA, which lists statutory exemptions and allows for 

nondisclosure if a record is expressly otherwise declared confidential by law, the 

Tennessee Act mandates that “all state, county and municipal records ... shall at all 

times, during business hours, be open for personal inspection by any citizen of 

Tennessee, and those in charge of such records shall not refuse such right of 

inspection to any citizen, unless otherwise provided by state law.” Tenn. Code Ann. 

§ 10–7–503(a) (cited by Schneider, 226 S.W.3d at 335, 340). And, just like the 

NPRA, the Tennessee Act is not patterned on FOIA. Instead, its “statutes create a 

presumption of openness and express a clear legislative mandate favoring disclosure 

of governmental records.” Schneider, 226 S.W.3d at 340. Further—again just like 

the NPRA—the Tennessee Act mandates that “the governmental entity bears the 

burden of proof and must justify nondisclosure of the record by a preponderance of 

the evidence” and the legislature “has directed the courts to construe broadly the 

Public Records Act ‘so as to give the fullest possible access to public records.’” Id. 

(citations omitted). Due to these features of Tennessee’s act—which again parallel 

the NPRA—unless an express exception is established, Tennessee courts “require 

disclosure even in the face of serious countervailing considerations.” Id. (citation 

omitted). 
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that this Court must adhere to.11 Indeed, this Court recognized the importance of 

ensuring the preexisting structure of the NPRA (and its case law) when it adopted 

the CCSD text.  

Accordingly, no balancing test can place the burden on a requester to show 

that a record is not confidential unless the government first fully meets its burden 

described above. Metro’s position that it simply needs to articulate a “de minimis” 

privacy claim to end the analysis cannot be correct. Again, the government has the 

burden of establishing that its records are confidential—and that any non-statutory 

claim overcomes the presumption in favor of access. 

Any other rule would too quickly and too easily place requesters in the 

nebulous position of having to explain why they want access to specific records. And 

any other rule would not square with the NPRA’s central purpose of government 

accountability. As stated in the NPRA, itself, its “important purpose” “is to foster 

democratic principles by providing members of the public with access to inspect and 

copy public books and records to the extent permitted by law.” Nev. Rev. Stat. § 

 
11 As one state court whose public records law is more similar to the NPRA than 

FOIA in significant respects explained, “[u]nlike the FOIA [Federal Freedom of 

Information Act], our Act contains a strong statement of public policy favoring 

public access to governmental information and a statutory mandate to construe the 

Act to implement that policy and to construe it in favor of granting a request for 

information.” City of Garland v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex. 

2000) (citing Tex. Gov’t Code § 552.001) (departing from FOIA and declining to 

broadly apply the deliberate process privilege). 
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239.001(1), (2).  

It would not further government accountability if the government could make 

flimsy claims of privacy in response to requests to find out what kind of scrutiny it 

is facing or to shift the burden onto a requester to explain why they are seeking 

access. Indeed, such a rule would place investigative reporters in the untenable 

position of revealing their work product to the governmental bodies they are 

investigating. Public access to records in and of itself—regardless of the identity of 

the requester or their purpose—is the central “good” the NPRA is designed to 

further. Thus, again, records are presumed open—irrespective of purpose.  

Moreover, allowing the government or courts to delve into a requester’s 

motives would not only undermine the NPRA’s goals of transparency and 

accountability, it would lead to impermissible viewpoint discrimination. The 

government cannot take the identity of a requester into consideration in this context, 

nor the requester’s purpose.12  

 
12 See, e.g., McCoy v. Providence Journal Co., 190 F.2d 760, 766 (1st Cir. 1951) 

(“the refusal of the defendants to accord the plaintiffs their right of inspection [under 

state public records law] while granting such right to a competitor, the Pawtucket 

Times, constitutes a denial of equal protection of the laws which gives rise to a case 

or controversy within federal jurisdiction …”); American Broadcasting Companies 

v. Cuomo, 570 F.2d 1080, 1083 (2d Cir. 1977) (holding ABC could not be excluded 

from post-election activities at campaign headquarters where other members of the 

press were granted access because “once there is a public function, public comment, 

and participation by some of the media, the First Amendment requires equal access 

to all of the media or the rights of the First Amendment would no longer be tenable”); 

Telemundo of Los Angeles v. City of Los Angeles, 283 F. Supp. 2d 1095, 1102–04 
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For these very types of reasons, courts in states with public records acts similar 

to the NPRA have held that a requester’s purpose is irrelevant. For example, Ohio 

courts have made clear that “[t]he purpose for which a public record is requested is 

irrelevant” and that the “supposed purpose for requesting the record cannot be used 

to deny” a request. State ex rel. Carr v. London Corr. Inst., 2015-Ohio-2363, ¶ 38, 

144 Ohio St. 3d 211, 218, 41 N.E.3d 1203, 1211.13 In California, like Nevada, “the 

burden of proof is on the proponent of nondisclosure, who must demonstrate a ‘clear 

overbalance’ on the side of confidentiality”14 and, thus, “[t]he purpose of the 

requesting party in seeking disclosure cannot be considered.” City of San Jose v. 

 

(C.D. Cal. 2003) (granting Telemundo’s “request for a preliminary injunction 

granting equal camera positioning, equal number of cameras, equal truck 

positioning, equal access to stage audio, equal ‘access’ credentials, equal access to 

production meetings, and equal access to rehearsal meetings.”).  
 
13 See Ohio Rev. Code Ann. § 149.43(B)(4) (“Unless specifically required or 

authorized by state or federal law or in accordance with division (B) of this section, 

no public office or person responsible for public records may limit or condition the 

availability of public records by requiring disclosure of the requester’s identity or 

the intended use of the requested public record. Any requirement that the requester 

disclose the requester’s identity or the intended use of the requested public record 

constitutes a denial of the request.”) 

 
14 This is consistent with Haley, 126 Nev. at 216, 234 P.3d at 926 (holding that under 

Nev. Rev. Stat. § 239.011, “open records are the rule, and . . . exceptions to the rule 

are narrowly construed”); see also DR Partners, 116 Nev. at 621, 6 P.3d at 468 (“In 

balancing the interests ..., the scales must reflect the fundamental right of a citizen 

to have access to the public records as contrasted with the incidental right of the 

agency to be free from unreasonable interference”) (quoting MacEwan v. Holm, 226 

Or. 27, 359 P.2d 413, 421–22 (1961)). 
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Superior Court, 74 Cal. App. 4th 1008, 1018, 88 Cal. Rptr. 2d 552, 559–60 (1999) 

(citations and internal quotation marks omitted).  

In California, even when applying a statutorily-permitted balancing test to 

consider non-statutory bases for nondisclosure15, California courts compare the 

government’s asserted interest in nondisclosure against the general, presumed public 

interest in favor of disclosure—and only permit withholding records if the interest 

in nondisclosure “clearly outweighs” the presumption of access. Id.16 

Under the presumptions articulated in the NPRA and recognized by this 

Court, Metro has the burden of proving by a preponderance of the evidence that a 

privacy interest is at stake that disclosure will destroy and secrecy will protect and 

that that privacy interest is nontrivial, meaning that it is significant enough to 

overcome the presumed right of access. Then, and only then, does a party seeking 

access have to decide whether offer reasons why the information should be produced 

anyway. 

 
15 In California, engaging in such a balancing test is explicitly authorized by statute. 

As noted above, it is questionable whether any assertions of confidentiality can ever 

be relied in in Nevada unless a statute or other law provides an express basis for the 

claim. 
 

16 See also Connell v. Superior Court, 56 Cal. App. 4th 601, 616, 65 Cal. Rptr. 2d 

738, 747 (1997) (“If the records sought pertain to the conduct of the people’s 

business there is a public interest in disclosure. The weight of that interest is 

proportionate to the gravity of the governmental tasks sought to be illuminated and 

the directness with which the disclosure will serve to illuminate.”) (emphasis in 

original) (citation omitted). 
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c. Only if the Government Has Met its Burden Does the Burden 

Shift to the Party Seeking Records. 

Even if, consistent with the NPRA and this Court’s case law concerning 

balancing tests, the government establishes that sensitive investigatory records 

implicate privacy interests sufficient to overcome the presumed right of access 

(none of which exists in the present case), the requester can still obtain access to the 

records if the requester shows that a public interest sought to be advanced by the 

specific records at issue is a significant one and that the records requested are likely 

to advance that interest. CCSD, 134 Nev. at 709, 429 P.3d at 320.  

 METRO WAIVED ITS RIGHT TO ASSERT THAT PRIVILEGE 

ATTACHES TO THE UNIT ASSIGNMENTS. 

The NPRA outlines the four actions that a governmental entity may take in 

response to receiving a public records request and sets forth it must take one of those 

actions within five (5) business days of the request. The four actions are (1) allow 

the requester to inspect or copy the record; (2) provide written notice that the entity 

does not possess the requested records and provide the requester with the name and 

address of the governmental entity that does possess the record; (3) provide written 

notice that the requested records will not be available within five business days, 

together with the specific date and time the records will be available for copying or 

inspection; or (4) if the governmental entity believes the requested records (or any 

parts thereof) are confidential, written notice of that fact, with citation to the specific 
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statutory or legal authority that makes the requested records confidential. See Nev. 

Rev. Stat. § 239.0107(1)(a)-(d). 

In the district court, the Review-Journal argued that Metro waived its ability 

to assert bases for confidentiality for which it did not timely provide written notice 

within the 5-day window mandated by Nev. Rev. Stat. § 239.0107(1)(d). (See 4 AA 

774-76; 7 AA 1527-32.) This Court should affirm the district court’s order even 

though the district court held that “Metro has not waved its ability to properly assert 

any applicable privileges.” (14 AA 3248.) See Rosenstein v. Steele, 103 Nev. 571, 

575, 747 P.2d 230, 233 (1987) (“this court will affirm the order of the district court 

if it reached the correct result, albeit for different reasons”). 

As Metro admits in its Opening Brief, it received a public records request from 

the Review-Journal on February 23, 2017, requesting, inter alia, all names, badge 

numbers, and unit assignments of officers from 2014 through 2016. (OB, p. 5 (citing 

1 AA 34-36).) Although Metro responded to the request within five business days 

(OB, p. 5 (citing 1 AA 37-39)) it did not provide written notice to the Review-Journal 

that it believed any parts of the requested documents were confidential, nor did it 

cite to any specific statutory or legal authority regarding confidentiality. (See 1 AA 

39.) It was not until April 14, 2017—nearly two months after the public records 

request at issue was made—that Metro first raised any arguments about the 

confidentiality of officer unit assignments. (1 AA 59.) Even then, Metro did not cite 
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to any statutory or legal authority making said records confidential, thus further 

failing to comport with the plain requirements of Nev. Rev. Stat. § 239.0107(1)(d). 

Recently, in Las Vegas Review-Journal v. City of Henderson, 2019 WL 

2252868, 441 P.3d 546 (Nev. 2019), this Court held that waiver was not appropriate 

under the facts of that case. There, the Court held that “Henderson did not waive its 

right to assert privileges in the records LVRJ requested by not providing a completed 

privilege log within five business days of LVRJ’s request.” Id. 

The instant case is vastly different from City of Henderson. In that case, the 

City of Henderson provided notice within five days that it would need additional 

time to do a privilege review. This Court held that given the nature of the request 

and the documents at issue, Henderson was not in a position to determine which, if 

any, information in the documents Henderson considered confidential “until it has 

had time to conduct the review.” Id. at *2. 

The request made by the Review-Journal in the present case and the records 

at issue are unlike the records at issue in City of Henderson, which consisted of, inter 

alia, voluminous correspondence that needed to be scrutinized before anyone could 

determine privileges. In the present case, Metro knew from the moment it received 

the records request that historical officer unit assignment records were being sought. 

That was one of the specific requests. Therefore, Metro was required to assert 
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confidentiality for such records within the five-day period mandated by the NPRA. 

Nev. Rev. Stat. § 239.0107(1)(d). 

The Henderson case provides no basis to allow a governmental entity to 

ignore the five-day mandate in the NPRA when the asserted basis for confidentiality 

is obvious to the governmental entity at the time it receives the records request. 

Despite knowing from the start that historical officer unit assignment records were 

being sought, Metro waited almost two months to assert such confidentiality. Thus, 

Metro has waived the argument. 

Here, this Court should enforce the five-day deadline mandated by Nev. Rev. 

Stat. § 239.0107(1)(d). In the context of the NPRA, a speedy response is necessary 

uphold the democratic principles of openness and transparency explicitly stated in 

Nev. Rev. Stat. § 239.001. If, indeed, there were a legitimate basis to keep historical 

patrol officer unit assignments confidential, and there is not, they would have been 

just as confidential on February 28, 2017, as they were when Metro finally asserted 

so. And even that belated assertion failed to comply with the NPRA for the further 

reason that it was devoid of any citation to relevant authority, as required by the 

NPRA. Nev. Rev. Stat. § 239.0107(1)(d). Furthermore, while the district court noted 

that waiver was an inappropriate remedy “when at least some of the allegedly 

confidential information is personal information from non-parties such as victims 

and witnesses” (7 AA 3248) officer unit assignments do not contain any personal 
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information regarding non-parties, but rather information regarding police officers 

who serve and interact with the public. 

Simply put, there must be some incentive for governmental entities to timely 

comply with the mandatory statutory provisions related to public records requests. 

Allowing governmental entities to stall production and violate the statute by taking 

months before offering pretenses for withholding their records when the nature of 

the objection was clear from the start, all without consequences, would be an end-

around the NPRA’s mandates that governmental entities would be all too happy to 

abuse. Waiver of untimely claims of confidentiality known prior to the closing of 

the window for providing objections is an appropriate remedy for noncompliance.  

Notably, this Court has held that, in general, “a rule is mandatory and requires 

strict compliance when its language states a specific ‘time and manner’ for 

performance.” Markowitz v. Saxon Special Servicing, 129 Nev. 660, 664, 310 P.3d 

569, 572 (2013) (quoting Leven v. Frey, 123 Nev. 399, 407 n. 27, 408, 168 P.3d 712, 

717 n. 27, 718 (2007)). “[W]hen a statutory time limit is material, it should be 

construed as mandatory unless the Legislature intended otherwise.” Vill. League to 

Save Incline Assets, Inc. v. State ex rel. Bd. of Equalization, 124 Nev. 1079, 1087, 

194 P.3d 1254, 1260 (2008). 

In determining whether a statute and rule require strict compliance or 

substantial compliance, this Court “looks at the language used and policy and equity 
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considerations.” Leyva v. Nat’l Default Servicing Corp., 127 Nev. 470, 255 P.3d 

1275, 1278 (2011) (citation omitted). “In so doing, [the Court] examine(s) whether 

the purpose of the statute or rule can be adequately served in a manner other than by 

technical compliance with the statutory or rule language.” Id. (citations omitted). 

Here, the Legislature’s intent in implementing the NPRA is set forth in the 

Act: it is intended to “foster democratic principles” by ensuring swift access to public 

records. Nev. Rev. Stat. § 239.001(1). Given that the Legislature’s intent is to 

facilitate quick access to public records, the provisions of Nev. Rev. Stat. § 239.0107 

require strict compliance. These strict time and manner requirements are intended to 

facilitate the NPRA’s purpose of “further[ing] the democratic ideal of an 

accountable government by ensuring that public records are broadly accessible.” 

Gibbons, 127 Nev. 877–78, 266 P.3d at 626. Moreover, the plain language of § 

239.0107(1)—specifically its use of the mandatory “shall”—also indicates that the 

statute requires strict compliance. See State of Nev. Employees Ass’n, Inc. v. Daines, 

108 Nev. 15, 19, 824 P.2d 276, 278 (1992) (“This court has stated that in statutes, 

‘may’ is permissive and ‘shall’ is mandatory unless the statute demands a different 

construction to carry out the clear intent of the legislature.”) (citation omitted).  

/ / / 

/ / / 

/ / / 
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Thus, this Court should hold that Metro has waived its right to assert that 

officer unit assignments are confidential and affirm the district court’s order on this 

ground.17  

 THE DISTRICT COURT CORRECTLY FOUND METRO’S 

ASSERTED INTEREST DID NOT SATISFY THE DONREY 

TEST. 

In its April 12, 2019, order, the district court held that Metro did not meet its 

evidentiary burden under Nev. Rev. Stat. § 239.0113(2) of demonstrating by a 

preponderance of the evidence that the historical unit assignments of patrol officers 

are confidential. (17 AA 3905-06.) Thus, the district court implicitly recognized, in 

accordance with the explicit principles written into the NPRA, that the balance of 

interests between nondisclosure and the general policy of open government weighed 

in favor of open government. Indeed, the balancing test first articulated in Donrey 

has been modified by the legislature (and interpreted by this Court) to place a heavy 

burden on a governmental entity wishing to assert claims of confidentiality, one that 

under the facts of this case, the district court found Metro did not meet.  

/ / / 

/ / / 

 
17 While the CCSD decision was issued after this case commenced, this Court 

decided decades ago in Donrey that common law bases for confidentiality could be 

asserted, and Metro did not even assert the privacy issue timely after CCSD was 

decided. 
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1. Metro Has Not Provided Sufficient Evidence That Historical 

Unit Assignments of Patrol Officers are Confidential. 

In the district court, Metro relied entirely on hypothetical concerns and self-

serving declarations to support its contention that releasing historical officer unit 

assignments would present a risk to officer safety. This is not sufficient under Nev. 

Rev. Stat. § 239.0113(2). Thus, as reflected in its order, the district court correctly 

ordered Metro to disclose information regarding officer unit assignments for 

calendar years 2014, 2015 and 2016. (17 AA 3905-06.) 

In her April 14, 2017, letter, Metro’s general counsel provided no citation to 

the particular provision of law on which Metro based its claim of confidentiality, 

instead stating nothing more than that Metro “does not produce unit assignments for 

its officers due to safety concerns.” (1 AA 59.) Even if Metro had not waived its 

right to assert confidentiality, it never provided sufficient evidence of 

confidentiality, despite multiple opportunities to do so. 

Since April 14, 2017, Metro has had over two and a half years to provide the 

court with evidence demonstrating that dissemination of historical information about 

officer unit assignments presents an actual risk to officer safety. It first had an 

opportunity to meet its burden of proof in its July 26, 2018, Response to the Review-

Journal’s Opening Brief. (4 AA 816-60.) However, rather than provide evidence or 

information that would meet its significant burden, Metro continued to rely on 

speculation and hypotheticals, arguing that revealing unit assignments would reveal 
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the identities of undercover officers18 and “compromise investigative efforts.” (4 AA 

843.) Metro did not, however, provide any actual evidence that releasing officer unit 

assignment information would endanger the safety of its officers, a failure the district 

court pointed out at the August 8, 2018, hearing in this matter.19 

Metro had another opportunity to provide something more than hypotheticals 

and conjecture in its August 20, 2018, Supplemental Brief. (7 AA 1559-96.) But 

instead of providing information or evidence that releasing officer unit assignments 

from several years prior would present an actual risk to officer safety, Metro only 

provided the district with a self-serving, speculative declaration from Sheriff Joseph 

Lombardo. (7 AA 1596-97.) At the August 22, 2018, hearing before the district 

court, counsel for Metro parroted Sheriff Lombardo’s assertions, arguing that if 

Metro provided the Review-Journal with unit assignment information, someone 

could “use deductive reasoning” to determine whether an officer was serving in an 

undercover capacity at some point in the past. (11 AA 2517-18.) The district court 

 
18 As noted throughout this brief and before the district court at the August 22, 2018, 

hearing, the Review-Journal is only seeking the historical unit assignment of patrol 

officers, not undercover officers. (11 AA 2514-16.) 

 
19 “Hasn’t the Legislature and the Nevada Supreme Court been clear in terms of you 

can’t just throw out general statements? You have to have, one, evidence and it has 

to be specific rather than general or speculative and how is what you just said not 

general or speculative?” (7 AA 1549.) 
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again expressed skepticism regarding these speculative arguments,20 stressed the 

need for “more detail and more evidence that [Metro’s] concerns are justified,” and 

gave Metro a “last chance” to give the court “something more than general 

statements.” (11 AA 2559.) 

Metro used that “last chance” not to provide specific evidence supporting its 

claims, but rather to provide another speculative, self-serving declaration which 

largely repeated the unsupported assertions already made by Metro’s counsel and 

Sheriff Lombardo, this time by Police Protective Association President Steve 

Grammas. (11 AA 2576-77.) This declaration, like Sheriff Lombardo’s, was 

insufficient to meet Metro’s burden. 

In its Opening Brief, Metro reasserts these speculations, but nothing more. 

(OB, pp. 14-15.) For instance, it relies on the declarations from Sheriff Lombardo, 

which asserted that “revealing the names of officers assigned in overt operations 

could reveal the names of officers assigned in covert operations, by process of 

elimination.” (OB, pp. 14-15 (citing 7 AA 1596)) (emphasis added). Likewise, the 

declaration from Steve Grammas Metro relies on asserted that “revealing which area 

 
20 “[B]ut how do we know here, four and a half years later, than any of [Metro’s 

argument regarding danger to undercover and covert operations] is actually true as 

we sit here today?” (11 AA 2518.) 
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command the officer is now21 located at could endanger the life and safety of the 

officer” (OB, p. 15 (citing 11 AA 2576)) (emphasis added). The district court 

correctly determined that these “coulds” were speculation about, rather than proof 

of, harm that may come from releasing historical unit assignments. 

Additionally, as noted above, this Court’s decision in Donrey interpreted the 

phrase “unless otherwise declared by law to be confidential” to permit governmental 

entities to justify withholding records pursuant to common law. Donrey, 106 Nev. 

at 634–35, 798 P.2d at 147. Metro, however, has cited no common law—either to 

the district court or this Court—holding that records regarding historical officer unit 

assignments are confidential. Thus, the district court correctly held that Metro did 

not meet its burden of demonstrating that the records are confidential. 

2. The Cases Cited By Metro Are Distinguishable. 

In its Opening Brief, Metro argues that because the policy considerations 

enumerated by the Court in Donrey were “virtually identical” to Exemption 7 of the 

federal FOIA, this Court should “look to FOIA cases that involve similar requests in 

reaching its determination.” (OB, pp. 12-13.) This argument is without merit—just 

because the Donrey court mentioned that it considered the same policy 

considerations statutorily reflected in FOIA Exemption 7(F), that does not change 

 
21 Further undermining Mr. Grammas’ speculative contention, the Review-Journal 

is not seeking any Metro officers’ current unit assignments, but only the historical 

unit assignments of patrol officers for 2014-2016. 
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the fact that the current NPRA balancing test and statutory requirements still apply 

when considering any claims against disclosure. Furthermore, the cases cited by 

Metro to support its contention that the Donrey balancing test should be reimagined 

as judicially grafting FOIA’s Exemption 7 onto the NPRA are distinguishable from 

the instant matter—and not merely because they pertain to statutes that, unlike the 

NPRA, do not mandate exceptions to access be construed narrowly.  

For instance, Metro points to a case in which a federal district court allowed 

the Drug Enforcement Administration (DEA) to withhold records identifying DEA 

special agents under FOIA’s Exemption 7. (OB, p. 13 (citing Adionser v. Dep’t of 

Justice, 811 F.Supp.2d 284, 301 (D.D.C. 2011).) However, Adionser pertained to 

DEA special agents whose roles require secret identities, not ordinary Metro patrol 

officers who are expected to interact with the communities they serve as part of their 

jobs. Likewise, the Tenth Circuit’s decision in Jordan v. U.S. Dep’t of Justice, 668 

F.3d 1188, 1198 (10th Cir. 2011) (cited at OB, p. 13) is inapplicable to the instant 

case. It pertained not to patrol officers whose duty is to protect and serve the public, 

but rather to employees of the Bureau of Prisons’ Supermax prison whose jobs do 

not involve the type of general interactions with the public that patrol officers’ jobs 

do. 

Additionally, Metro’s reliance on Matter of Ruberti, Girvin & Ferlazzo v New 

York State Div. of State Police, 218 A.D.2d 494, 499 (NY 1996) for the proposition 
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that “disclosure of the troop, zone and station assignments of each of its sworn 

members could endanger the life and safety of those officers” (OB, p. 13) is 

misplaced. That is because the Ruberti court based its decision on New York’s 

Public Officers Law § 87(2)(f), which explicitly “exempts from disclosure 

documents which, if disclosed would endanger the life or safety of any person, and 

the agency in question need only demonstrate a possibility of endanger[ment] in 

order to invoke this exemption.” Ruberti, 218 A.D.2d at 499 (emphasis added). By 

contrast, the NPRA does not categorically exempt such documents from disclosure. 

Instead, the balancing test and proper burdens must be applied. 

As set forth above, the NPRA states that, except as provided in enumerated 

statutes or “unless otherwise declared by law to be confidential,” all public books 

and records are open to the public. Nev. Rev. Stat. § 239.010. While, as also set forth 

above, this Court has interpreted the “unless otherwise declared by law to be 

confidential” language to allow for the assertion of non-statutory bases of 

confidentiality, any such claim is not categorical and is instead subject to a stringent 

balancing test. See PERS v. Reno Newspapers Inc., 129 Nev. 833, 837, 313 P.3d 

221, 224 (2013) (“the state entity may either show that a statutory provision declares 

the record confidential, or, in the absence of such a provision, ‘that its interest in 

nondisclosure clearly outweighs the public’s interest in access.’”) (citing Gibbons, 

127 Nev. at 880, 266 P.3d at 628). 
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Furthermore, the NPRA is clear that, entirely unlike the New York law, a 

governmental entity in Nevada must demonstrate more than just a possibility of 

endangerment. Gibbons, 127 Nev. at 880, 266 P.3d at 628 (emphasizing that the 

government cannot rely on “non-particularized showing[s]” or by “expressing 

hypothetical concerns” to justify withholding). Because, as argued above, the 

evidence proffered by Metro was non-particularized and merely expressed 

hypothetical concerns, withholding the historical unit assignment records of patrol 

officers is impermissible under the NPRA, even if it may be permissible under the 

different laws of other states.  

3. Cases from Other Jurisdictions Support Disclosure. 

Numerous cases from other states with public records statutes that resemble 

the NPRA support disclosure of information regarding police officers, despite safety 

and privacy claims. Often, these cases specifically reject the kind of unsupported, 

attenuated arguments made by Metro in this case. 

For example, in King County v. Sheehan, 57 P.3d 307 (Wash. App. 2002), the 

Court of Appeals of Washington ruled that operators of web sites critical of police 

agencies were entitled to the full names and rank of every police officer employed 

in King County. In so doing, it rejected the very type of claim that Metro makes 

here: that access to the information sought could be used to extrapolate and discern 

private, protected information, including of undercover officers. See, e.g., id. at 314 
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(“According to the County, all of the precautions it takes to protect the identity of its 

undercover officers would be useless if a full list of officers’ names could be 

obtained through the act.”) The Washington court recognized but nonetheless 

rejected the safety and privacy interests asserted as sufficient to overcome 

disclosure, noting: 

… the County admits that it regularly releases the names of its officers, 

including undercover officers, to the legitimate news media and indeed 

to anyone else who requests them, in connection with specific incidents. 

Officers who are not operating undercover disclose their own names 

each day, on the name tags that they wear on their uniforms, on the 

tickets and citations that they issue, to suspects whom they interrogate, 

to witnesses whom they interview, and on the public record when they 

testify in open court—even undercover police officers use their real 

names when testifying in open court. The County has failed to explain 

why disclosure of a general list of names pursuant to the public records 

act request will somehow result in more danger and stress than all of 

these other individual daily disclosures. The County’s policy of 

releasing officer names on a per-incident basis, quite possibly to angry 

suspects with an axe to grind, would seem to be as dangerous to police, 

if not more so, as releasing a general list of all officers unconnected to 

any specific incident. 

 

Id. at 314-15. Likewise, in the instant case, Metro has failed to explain how the 

release of historical unit assignments of patrol officers would cause more danger 

than already exists.  

In this case, Metro claims, without sufficient support, that somehow releasing 

names of past patrol officer assignments could be somehow used to figure out who 

undercover officers currently are. (OB, pp. 14-16.) While the government made 

clearer arguments there, the Washington court still rejected its argument that names 
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could be used to get access to other, private information. The court explained, “[i]t 

is a fact of modern life in this age of technology that names can be used to obtain 

other personal information from various sources, but we conclude that this is not 

sufficient to prevent disclosure of the names of police officers under the act.” 

Sheehan, 57 P.3d at 317-18. Thus, just because public records can be used to glean 

or obtain other information, that does not vest the public records at issue with 

protection from disclosure. 

In Times Leader v. Hazleton Police Civil Serv. Comm’n, 909 A.2d 434, 438 

(Pa. Commw. Ct. 2006), a reviewing court in Pennsylvania overturned a denial of 

access to officer names and test results. In Comm’n on Peace Officer Standards & 

Training v. Superior Court, 42 Cal. 4th 278, 300 (Cal. 2007), the court rejected a 

categorical, conclusory claim that “information concerning where and when a 

particular individual has served as a peace officer” was protected. 

In Henderson v. City of Chattanooga, 133 S.W.3d 192 (Tenn. Ct. App. 2003), 

the police department resisted disclosure of certain officers’ photographs. The 

Tennessee reviewing court rejected the argument that disclosure should not be 

permitted because the officers would not then be able to later serve as undercover 

officers. It found that applying an undercover officer exemption was not permitted 

because “it would mean that no police officers’ photo would be required to be 

produced. The undercover exception would become the rule ....” Id. at 208–09. The 
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court also explained that allowing such a broad application of an exception would 

be “contrary to the stated legislative intent that the [Tennessee Public Records] Act 

is to be construed “so as to give the fullest possible public access to public records.” 

Id. (citing Tenn. Code Ann. § 10–7–505(d)). 

 Just like Tennessee’s, Nevada’s public records law must be interpreted to 

promote access as much as possible. See, e.g., Nev. Rev. Stat. § 239.001(1)-(3). 

Thus, just like in the Chattanooga case, this Court should not allow exceptions to be 

extrapolated and bootstrapped such that they swallow the rule in favor of access, 

particularly in light of the flimsy “evidence” presented by Metro. In short, just 

because undercover officer assignments merit protection, that limitation cannot be 

applied so broadly that even historical patrol officer unit assignments are withheld. 

To give a final example of a court rejecting the type of claim Metro makes, in 

Long Beach Police Officers Assn. v. City of Long Beach, 59 Cal. 4th 59, 75 (Cal. 

2014), the Supreme Court of California rejected a blanket claim that the names of 

officers involved in shootings could be withheld due to the failure to support claims 

that disclosure would cause safety concerns. The California court found that the 

parties resisting disclosure did not make “the particularized showing necessary to 

outweigh the public’s interest in disclosure” because “the Union and the City relied 

on only a few vaguely worded declarations making only general assertions about the 

risks officers face after a shooting.” Id. Here, likewise, all Metro has done is include 
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vague declarations that make general assertions about the danger of disclosure. Its 

arguments must be rejected, and this Court should affirm the district court’s 

disclosure order. 

 THE CCSD BALANCING TEST DOES NOT SUPPORT 

NONDISCLOSURE OF HISTORICAL UNIT ASSIGNMENTS. 

As discussed above, in CCSD, this Court articulated the application of the 

NPRA framework to cases that involve the assertion of a privacy interest that is to 

be followed by courts in cases “in which the nontrivial personal privacy interest of 

a person named in an investigative report may warrant redaction.” CCSD, 134 Nev. 

at 707, 429 P.3d at 320. Thus, a threshold step in the CCSD balancing test is to 

determine whether the request involves an investigative report. Here, there is no 

investigative report and the analysis ends there. 

If a case involves investigative reports, the governmental entity must then 

establish “a personal privacy interest stake to ensure that disclosure implicates a 

personal privacy interest that is nontrivial or more than de minimis.” Id. (internal 

citations and punctuation omitted). As noted above, the government must do so 

consistent with the NPRA and thus, must show that this interest outweighs the 

presumption in favor of access by a preponderance of the evidence. 

Then and only then can the burden then shifts to the requester to “show that 

the public interest sought to be advanced is a significant one and that the information 

[sought] is likely to advance that interest.” Id. at 707-708, 320. 
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As explained below, not only did Metro fail to raise the arguments in a timely 

manner and not only is the CCSD balancing test inapplicable in this non-

investigative report context, the district court did not abuse its discretion in making 

the factual determination that Metro failed to demonstrate that historical patrol 

officer unit assignments would be confidential under the CCSD balancing test. Thus, 

this Court should affirm the district court’s order. 

1. Timeliness 

As a preliminary matter, Metro did not timely argue that the CCSD balancing 

test applied to historical officer unit assignments. This Court issued its decision in 

the CCSD matter on October 18, 2018. Metro, however, did not assert that the CCSD 

balancing test applied to the assignment records until March 18, 2019—five months 

after this Court issued the CCSD decision. (14 AA 3270-72 (Metro’s Supplemental 

Brief in Response to Opening Brief).) If Metro legitimately believed that the new 

test announced by the Court in CCSD supported its position regarding the disclosure 

of officer unit assignments, it had months to file a motion or supplement with this 

Court but chose not to do so. Thus, the Court should decline to consider Metro’s 

argument as untimely.  

2. Historical Unit Assignments Are Not Investigative Reports and 

Therefore Not Subject to the CCSD Balancing Test. 

This Court limited the scope of its the CCSD balancing test adopted in CCSD 

to situations “in which the nontrivial personal privacy interest of a person named in 
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an investigative report may warrant redaction.” CCSD at 707, 320 (emphasis 

added).  

Here, Metro has not argued, and cannot argue, that historical patrol officer 

unit assignments are an investigative report. Rather, officer unit assignments are 

historical employment data created and maintained as part of Metro’s routine 

operations. Thus, Metro has not demonstrated that the CCSD balancing test is 

applicable to the instant matter, and the district court’s order should be affirmed 

without even applying the CCSD balancing test. 

3. Metro Did Not Meet Its Burden of Demonstrating a Personal 

Privacy Interest That Is Nontrivial or More Than De Minimis. 

Even if the CCSD test is applied, contrary to the mandates of the NPRA, in 

the manner Metro wants it applied, Metro still failed to meet even that reduced 

burden. On appeal, Metro relies on the same evidence that the district court rejected 

as too speculative: the self-serving declarations of Sheriff Joseph Lombardo and 

Police Protective Association President Steve Grammas. (OB, pp. 14-15 (citing 7 

AA 1596-97 and 11 AA 2576-77).) 

In his declaration regarding unit assignments, Sheriff Lombardo states in very 

general terms that disclosing officer unit assignments “is extremely concerning for 

officer safety” because they “can become targets.” (7 AA 1596-97.) As support for 

this generalized assertion of concern, Sheriff Lombardo notes that “officers have 

special legislative protection and do not need to reveal their home address in public 
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documents for safety reasons.” (Id.) This is irrelevant. The Review-Journal is not 

seeking personal information about patrol officers such as their current home 

addresses; it is seeking public information about their past places of work, i.e., patrol 

officer unit assignments for 2014, 2015 and 2016. 

Moreover, information regarding Metro officers’ prior unit assignments is 

public information subject to disclosure under the NPRA because such information 

concerns the provision of a public service. Metro officers are tasked with enforcing 

state and local laws and protecting the safety of the citizens of the Las Vegas area. 

In that capacity, patrol officers perhaps have more direct interaction with members 

of the public than any other sort of government employee. Given the direct 

interaction between citizens and Metro officers, the public has a significant interest 

in information about them.  

Metro also maintains an active presence on social media, including 

YouTube,22 Instagram,23 and Twitter.24 As noted before the district court, many of 

the posts and videos on those social media sites identify officers by name, rank, and 

current unit assignment. (14 AA3310.) Given that Metro routinely provides the 

public with information about current officer assignments without any apparent 

harm coming to any of those officers, it cannot be the case that providing the public 

 
22 https://www.youtube.com/user/LasVegasPolice (last accessed January 3, 2020). 
23 https://www.instagram.com/lvmpd/?hl=en (last accessed January 3, 2020). 
24 https://twitter.com/LVMPD (last accessed January 3, 2020). 

https://www.youtube.com/user/LasVegasPolice
https://www.instagram.com/lvmpd/?hl=en
https://twitter.com/LVMPD
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with information about historical assignments somehow presents a risk to officer 

safety. Indeed, Metro has several programs “designed to get citizens involved in their 

community” that involve direct interaction between officers and citizens.25 

This Court has held that a variety of information regarding public employees 

and officials are public records subject to disclosure under the NPRA. In DR 

Partners, this Court held that billing statements documenting county officials’ use 

of publicly owned cell phones are public records. In PERS v. Reno Newspapers, Inc., 

129 Nev. 833, 839, 313 P.3d 221, 225 (2013), this Court found that information 

regarding retired state employees (other than the files of individual retired 

employees) are public records subject to disclosure under the NPRA. In Comstock 

Residents Assoc. v. Lyon County Board of Com’rs, 134 Nev. 142, 414 P.3d 318 

(2018), this Court held that records of communications regarding zoning change that 

existed on the county commissioners’ private phones and servers were public 

records. This Court has held the NPRA mandates disclosure of presumptively public 

records even when they may contain some information that implicates possible 

privacy interests and information such as pension information. PERS v. Reno 

Newspapers Inc., 129 Nev. 833, 838, 313 P.3d 221, 224-25 (2013). It logically 

 
25https://www.lvmpd.com/en-

us/PartnersWithTheCommunity/Pages/PartnersWithTheCommunity.aspx (last 

accessed January 3, 2020). 

 

https://www.lvmpd.com/en-us/PartnersWithTheCommunity/Pages/PartnersWithTheCommunity.aspx
https://www.lvmpd.com/en-us/PartnersWithTheCommunity/Pages/PartnersWithTheCommunity.aspx
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follows from this precedent that information regarding a patrol officer’s historical 

unit assignment is subject to release under the NPRA. 

4. The Review-Journal Showed that the Public Interest Sought to 

Be Advanced Is Significant and the Information Is Likely to 

Advance That Interest. 

Even if this Court were to find that (1) the CCSD balancing test applies, and 

(2) Metro meets its burden, which the district court did not find, under any 

conception of the CCSD test, Review-Journal would have the opportunity to show 

that disclosure of historical patrol officer unit assignments outweighs any claimed 

personal privacy interest in the present circumstances. While the burden never 

shifted to the Review-Journal in district court, there is already support for the fact 

that disclosure is in the public interest. Should this Court find otherwise, the matter 

should be remanded for an evidentiary hearing to demonstrate that the public’s 

interest in access to the requested information outweighs Metro’s stated interests in 

secrecy. 

Generally, as noted above, there is a strong presumption of access that 

attaches to all public records and the records sought directly pertain to the provision 

of a public service. Further, the interests in access are especially great here because 

the records pertain to what is perhaps the most important government function: 

policing. Likewise, sex trafficking is an extremely significant policy issue in 

Nevada. The information sought is likely to advance the public interest because the 
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public has a strong interest in understanding how Metro allocates its resources 

(including personnel) to address the serious problem of sex trafficking in the Las 

Vegas area. Thus, “the public interest sought to be advanced is a significant one and 

that the information [sought] is likely to advance that interest.” CCSD, 134 Nev. at 

707-08, 429 P.3d at 320. 

Policing Is a Significant Matter of Public Interest 

Metro officers are tasked with enforcing state and local laws and the safety of 

the citizens of the Las Vegas area. In that capacity, they perhaps have more direct 

interaction with members of the public than any other sort of governmental 

employee. Because Metro officers interact directly with the public on a daily basis 

(and are paid by the public they are sworn to protect), the public has a significant 

interest in information about them. 

Indeed, as noted above and as the Review-Journal explained in the district 

court (14 AA3310), Metro touts its community policing approach and has several 

programs “designed to get citizens involved in their community” that involve direct 

interaction between officers and citizens, and also maintains an active presence on 

social media. Given that Metro indicates that it wants its officers to have a 

relationship with the community and routinely provides the public with information 

about its officers’ identities and current unit assignments, Metro’s claim that 
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providing the public information about past unit assignments somehow presents a 

risk to officer safety ring hollow. 

The public has an interest in learning about the work Metro is doing to address 

the very serious problem of sex trafficking in the Las Vegas area. Knowing how 

Metro allocates its resources and manpower will significantly improve the public’s 

understanding of the work Metro is doing to remediate and prevent sex trafficking.  

Accordingly, Metro failed to meet its burden of establishing by a 

preponderance of the evidence that the requested information about past patrol 

officer unit assignments implicates privacy concerns that outweigh the public’s 

interest in how Metro enforces the laws against sex trafficking, and Metro must 

therefore disclose that information. 

 IF THIS COURT DOES NOT AFFIRM, THE MATTER 

SHOULD BE REMANDED FOR AN EVIDENTIARY HEARING. 

For the reasons set forth above, the district court properly found that the CCSD 

balancing test was not overcome in the instant case because Metro did not provide 

“evidence to show that … the requested records implicate any personal privacy 

interest. (17 AA 3906.) If this Court determines that the CCSD balancing test does 

apply and that Metro satisfied its burden of establishing a nontrivial privacy interest, 

however, it should remand this matter to the district court for the purposes of 

conducting an evidentiary hearing to evaluate whether the public’s interest in access 
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to historical information about officer unit assignments outweighs any individual 

officer’s nontrivial personal privacy interest.  

VI. CONCLUSION 

Police officers are not entitled to complete insulation from criticism and 

scrutiny by members of the communities they purport to serve. Metro has simply not 

carried its burden of demonstrating, by a preponderance of the evidence, that its 

interest in keeping confidential patrol officers’ historical unit assignments from 

2014-2016 outweighs the public’s interest in understanding how Metro enforces the 

laws against sex trafficking in the Las Vegas area. Thus, for the foregoing reasons, 

this Court should affirm the district court’s order. 

DATED this 3rd day of January, 2020.  
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