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IN THE SUPREME COURT OF THE STATE OF NEVADA 

   

 

JACK BANKA, 

                                   Petitioner, 

vs. 
 
THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF NEVADA, IN 
AND FOR THE COUNTY OF CLARK, 
AND THE HONORABLE CAROLYN 
ELLSWORTH, DISTRICT JUDGE, 

                                   Respondent, 

and 

THE STATE OF NEVADA, 

                                   Real Party in Interest. 

 

CASE NO: 

D.C. NO: 

79014 

C-18-333254-1 

 
OPPOSITION TO EMERGENCY MOTION UNDER NRAP 27(e) 

 
 COMES NOW, the State of Nevada, Petitioner, by STEVEN B. 

WOLFSON, District Attorney, through his chief deputy, Jonathan VanBoskerck, 

and submits this pleading under NRAP 27(e). This opposition is based on the 

following memorandum and all papers and pleadings on file herein. 

Dated this 21st day of June, 2019. 

    Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 BY /s/ Jonathan E. VanBoskerck 

  
JONATHAN E. VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar #006528 
Office of the Clark County District Attorney 

Electronically Filed
Jun 21 2019 11:01 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 79014   Document 2019-26895
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MEMORANDUM OF POINTS AND AUTHORITIES 

 

 This Court should deny Petitioner’s Emergency Motion Under NRAP 27(e) 

because he will not be harmed if a stay is denied, the State could suffer injury if a 

stay is granted, and Petitioner is unlikely to prevail on the merits. 

 In determining whether to grant a stay of a criminal matter, this Court 

considers “(1) whether the object of the appeal will be defeated if the stay is 

denied, (2) whether the appellant will suffer irreparable or serious injury if the stay 

is denied, (3) whether the respondent will suffer irreparable or serious injury if the 

stay is granted, and (4) whether the appellant is likely to prevail on the merits in 

the appeal.”  State v. Nobles-Nieves, 129 Nev. __, __, 306 P.3d 399, 402-03 

(2013) (citing, NRAP Rule 8(c)).1 

 The object of any possible appeal will not be defeated, and Petitioner will 

not suffer irreparable harm because he will be able to allege deprivation of counsel 

of his choice on appeal, if he is convicted.  Such complaints are appropriate for 

direct appeal.  Rimer v. State, 131 Nev. __, __, 351 P.3d 697, 711-12 (2015).  As 

such, the first two Nobles-Nieves factors do not warrant a stay. 

 The third factor also does not support a stay since the State could be 

prejudiced if a stay is granted.  Importantly, both victims are 87 years old.  

                                           
1 “[A] party must ordinarily move first in the district court for … a stay[.]”  Nevada 

Rules of Appellate Procedure (NRAP) Rule 8(a)(1)(a).  The State concedes that 

Petitioner requested and was denied a stay below. 
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(Exhibit A, Reporter’s Transcript of June 28, 2018, Preliminary Hearing, p. 18, 28, 

filed February 12, 2019).  Additionally, any delay makes it that much harder to 

carry the State’s heavy burden of proof at trial.  Witnesses’ recollections fade with 

time.  Witnesses can become unavailable.  Evidence can be lost or inadvertently 

destroyed.  Imposing these risks upon the State is patently unfair since Petitioner 

can pursue his issue on direct appeal, if he is convicted. 

 The fourth Nobles-Nieves factor also weighs against granting a stay.  

Petitioner is unlikely to prevail in securing extraordinary relief from this Court 

because his eve of trial attempt to switch attorneys is a thinly veiled attempt to 

unduly delay trial.  Further, his specific claim is insufficient to support relief.  

Petitioner alleges that he and current counsel disagree over “how to defend against 

the allegations of proximate cause.”  (Affidavit of Thomas Foley, attached to 

Petition for Writ of Mandamus, filed June 20, 2019).  Such a strategic conflict 

should have come to light much sooner and cannot support extraordinary relief at 

this late date: 

Rimer claims that the district court interfered with his constitutional 

right to counsel of his choice by denying his motion for a continuance. 

Although the Sixth Amendment right to counsel includes the right to 

retain counsel of one's own choosing, this right is not absolute. United 

States v. Gonzales–Lopez, 548 U.S. 140, 144, 126 S.Ct. 2557, 165 

L.Ed.2d 409 (2006). For example, “the denial of a continuance may 

infringe upon the defendant's right to counsel of choice, ‘[but] only an 

unreasoning and arbitrary insistence upon expeditiousness in the face 

of a justifiable request for delay violates the right to the assistance of 

counsel.’ ” United States v. Carrera, 259 F.3d 818, 825 (7th Cir.2001) 
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(citation omitted) (quoting Morris v. Slappy, 461 U.S. 1, 11–12, 103 

S.Ct. 1610, 75 L.Ed.2d 610 (1983)). Here, Rimer informed the district 

court on the eve of trial that he was substituting his court-appointed 

counsel with private counsel. He explained that private counsel had a 

different strategy and asked for a 90–day continuance. The district 

court denied the continuance because the case was old and had been 

pending since 2008, a firm trial date that fit everyone's schedules was 

set on November 4, 2010, and Rimer had known since November that 

his case would go to trial on February 14, 2011. We conclude that the 

district court did not abuse its discretion in this regard. See United 

States v. Garrett, 179 F.3d 1143, 1144–45 (9th Cir.1999) (reviewing a 

district court's decision to deny a continuance that implicated 

defendant's right to counsel of choice for abuse of discretion). 

 

Rimer, 131 Nev. at __, 351 P.3d at 711-12 (emphasis added). 

 Current counsel has been with Petitioner since at least the June 28, 2018, 

preliminary hearing.  (Exhibit A, Reporter’s Transcript of June 28, 2018, 

Preliminary Hearing, p. 1, filed February 12, 2019).  Thus, any conflict should 

have come to light earlier.  Petitioner’s failure to explain why this did not happen 

should preclude a grant of extraordinary relief since a silent record is presumed to 

support the decision below.  Prabhu v. Levine, 112 Nev. 1538, 1549, 930 P.2d 103, 

111 (1996); M&R Investment Company, Inc. v. Mandarino, 103 Nev. 711, 718, 

748 P.2d 488, 493 (1987); Raishbrook v. Bayley, 90 Nev. 415, 416, 528 P.2d 1331 

(1974); Kockos v. Bank of Nevada, 90 Nev. 140, 143, 520 P.2d 1359, 1361 (1974). 

Further, Petitioner’s contention that Judge Ellsworth “refused to allow the 

substation” of attorneys Michael D. Pariente and John Glenn Watkins  

misrepresents the record.  Judge Ellsworth did not deny substitution.  Instead, she 
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specifically indicated that Petitioner had the right to counsel of his choice and that 

Pariente and Watkins could participate at trail, but that trial was going forward on 

June 24, 2019.2  Petitioner’s substantial misstatement of fact should preclude 

extraordinary relief.  See, Truck Ins. Exch. v. Swanson, 124 Nev. 629, 637-38, 189 

P.3d 656, 662 (2008) (doctrine of clean hands precludes equitable relief where a 

litigant has “engaged in improper conduct in the matter in which that party is 

seeking relief”).  Regardless, claims belied by the record do not warrant relief.  

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). 

CONCLUSION 

Based on the foregoing, the State respectfully requests that this Court deny 

Petitioner’s Emergency Motion Under NRAP 27(e). 

Dated this 21st day of June, 2019. 

     Respectfully submitted,  

 
STEVEN B. WOLFSON 
Clark County District Attorney 

 BY /s/ Jonathan E. VanBoskerck 

  
JONATHAN E. VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar #006528  
Office of the Clark County District Attorney 
 

                                           
2 Unfortunately, neither a transcript nor minutes of the hearing is available.  

However, this Court should direct the lower court to transmit a copy of the JAVS 

pursuant to NRAP 10(b)(2). 
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CERTIFICATE OF SERVICE 

 I hereby certify and affirm that this document was filed electronically with 

the Nevada Supreme Court on June 21, 2019.  Electronic Service of the foregoing 

document shall be made in accordance with the Master Service List as follows: 

      AARON D. FORD 

Nevada Attorney General 

 

MICHAEL D. PARIENTE, ESQ. 

JOHN GLENN WATKINS, ESQ. 

Counsel for Appellant 

 

JONATHAN E. VANBOSKERCK 

Chief Deputy District Attorney   

 
BY /s/ J. Garcia 

 Employee, District Attorney’s Office 
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