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CLERK OF THE COURT
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MAR 2 9 2019
DISTRICT COURT o
CLARK COI{NTY, NEVADA
Richard Newsome,
Petitioner, Case No: A-19-788618-W
Department 21
Vs
State of Nevada; Warden Brian Williams, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
February 01, 2019. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the l day of MQUQ_ ,20_ 19, at the hour of

C( ’ 60o’c:loc;k for further proceedings.

(MV"‘ t% ///t,\_,_:
District Court Judge 'V"z

A-10-788618-W
OPWH
Order for Petition tor Writ of Habeas Corpu

T
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Electronically Filed
5M1/2019 10:19 AM
Steven D. Grierson

CLERK OF THE CO
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #6528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
V- CASENO: A-19-788618-W
(C321043)
RICHARD NEWSOME, JR., aka DEPTNO: XXI

Richard Newsome #5437116
Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION), SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS, MOTION TO APPOINT COUNSEL, AND REQUEST FOR
EVIDENTIARY HEARING

DATE OF HEARING: May 14, 2019
TIME OF HEARING: 09:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN E. VANBOSKERCK, Chief Deputy District
Attorney, and hereby submits the attached Points and Authorities in Response to Defendant’s
Petition For Writ Of Habeas Corpus (Post-Conviction), Supplemental Petition for Writ of
Habeas Corpus, Motion to Appoint Counsel, and Request for Evidentiary Hearing.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
"

WiA2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX

Case Number: A-19-788618-W
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On February 2, 2017, Richard Newsome Jr. (Hereinafter “Petitioner”) was charged by
way of Indictment with one count MURDER WITH USE OF A DEADLY WEAPON
(Category A Felony — NRS 200.010, 200.030, 193.165 — NOC 50001} and one count
ASSAULT WITH A DEADLY WEAPON (Category B Felony — NRS 200.471 — NOC 5021)
for acts committed on or about January 14, 2017. On February 9, 2017, a Superseding
Indictment was filed charging Petitioner with one count MURDER WITH USE OF A
DEADLY WEAPON (Category A Felony — NRS 200.010, 200.030, 193.165 — NOC 50001);
one count ASSAULT WITH A DEADLY WEAPON (Category B Felony — NRS 200.471 —
NOC 5021); one count ACESSORY TO MURDER WITH USE OF A DEADLY WEAPON
(Category C Felony — NRS 195.030, 195.040, 200.010 — NOC 53090); and BATTERY WITH
SUBSTANTIAL BODILY HARM (Category C Felony — NRS 200.481 — NOC 50214). On
February 16, 2017, Petitioner plead not guilty to the charges and waived his right to a speedy
trial.

On December 14, 2017, the State filed a Second Amended Superseding Indictment and
Petitioner entered a Guilty Plea Agreement to MURDER (SECOND-DEGREE) WITH USE
OF A DEADLY WEAPON (Category A Felony — NRS 200.010, 200.030.2, 193.165 - NOC
5011) in which the State retained the right to argue at sentencing.

On February 8, 2018, Petitioner was sentenced to LIFE with the possibility of parole
after ten (10) years in the Nevada Department of Corrections (“WNDC”) with a consecutive term
of a minimum of ninety-six (96) months and a maximum of two-hundred forty (240) months
in NDC with three-hundred ninety-four (394) days credit for time served. The Judgment of
Conviction was filed March 5, 2018.

On February 1, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (Hereinafter

“Petition”), Supplemental Petition for Writ of Habeas Corpus (Hereinafter “Supplement”),

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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Motion for Appointment of Counsel (Hereinafter “Motion”), and Request for an Evidentiary
Hearing (Hereinafter “Request”).
ARGUMENT

L PETITIONER WAIVED HIS APPELLATE RIGHTS

In his Petition, Petitioner claims that counsel failed to file a notice of appeal although
Petitioner expressed dissatisfaction with his sentence. Petition at 3. Petitioner also alleges that
counsel failed to acquire his consent not to file a notice of appeal. Id.

Counsel is only obligated to file a notice of appeal or to consult with a defendant

regarding filing a notice of appeal in certain circumstances. Toston v. State, 127 Nev. 971, 267
P.3d 795 (2011). “[T]rial counsel has a constitutional duty to file a direct appeal in two
circumstances: when requested to do so and when the defendant expresses dissatisfaction with
his conviction, and that the failure to do so in those circumstances is deficient for purposes of
proving ineffective assistance of counsel.” Id. at 977, 267 P.3d at 800. Moreover, trial counsel
has no constitutional obligation to always inform or consult with a defendant regarding his
right to a direct appeal when the defendant is convicted pursuant to a guilty plea. Id. Rather,
[t]hat duty arises in the guilty-plea context only when the defendant inquires
about the right to appeal or in circumstances where the defendant may benefit

from receiving advice about the right to a direct appeal, ‘such as the existence
of a direct appeal claim that has reasonable likelihood of success.’

Id. (quoting Thomas v. State, 115 Nev. 148, 150, 979 P.2d 222, 223 (1999)).

Courts should consider “all the information counsel knew or should have known” and

focus on the totality of the circumstances. Roe v. Flores-Ortega, 528 U.S. 470, 480, 120 S. Ct.

1029, 1036 (2000). Importantly, whether the defendant’s conviction followed a guilty plea is
highly relevant to the inquiry “both because a guilty plea reduces the scope of potentially
appecalable issues and because such a plea may indicate that the defendant secks an end to
judicial proceedings.” Id. Thus, when a defendant who pleaded guilty claims that he was

deprived of the right to appeal, “the court must consider such factors as whether the defendant

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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received the sentence bargained for as part of the plea and whether the plea expressly reserved
or waived some or all appeal rights.” Id.

Petitioner has not alleged, and there is no indication in the record, that he reserved his
appeal rights, asked counsel to file an appeal on his behalf, or otherwise wished to challenge
his conviction or sentence. Petitioner states that he was dissatisfied with his sentence, but
provides no context as to whether he informed counsel of this dissatisfaction. Petitioner’s
conclusory statement that counsel “failed” to file an appeal ignores the fact that “the burden is
on the client to indicate to his attorney that he wishes to pursue an appeal.” Toston, 127 Nev.
at 979, 267 P.3d at 801 (internal citation, quotation marks and brackets omitted). Indeed,

Petitioner expressly waived his appeal rights in his Guilty Plea Agreement:

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that I am waving and forever
giving up the following rights and privileges:

6. The right to appeal the conviction with the assistance of an attorney either
appointed or retained, unless specifically reserved in writing and agreed upon as
provided in NRS 174.035(3). I understand this mean I am unconditionally
waiving my right to a direct appeal of this conviction, including any challenge
based upon reasonable constitutional, jurisdictional or other grounds that
challenge the legality of the proceedings as stated in NRS 177.015(4). However,
I remain free to challenge my conviction through other post-conviction remedies
including a habeas corpus petition pursuant to NRS Chapter 34.

Guilty Plea Agreement (“GPA”)(12/14/17), at 4. Counsel was fully aware of this waiver.

Petitioner fails to demonstrate that counsel was ineffective for allegedly failing to
consult with him about an appeal. Toston, 127 Nev. at 977, 267 P.3d at 800. He has provided

no evidence of his request or dissatisfaction, as required. Ford v. Warden, 111 Nev. 872, 882,

901 P.2d 123, 129 (1995) (“The burden of production lies with the petitioner in petitions for
writ of habeas corpus”) (citing NRS 34.370(4)). As such, his claim is a bare allegation suitable
only for summary dismissal. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

Accordingly, this Court should find that Petitioner waived his appellate rights and deny
the Petition for Writ of Habeas Corpus.

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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II. PETITIONER ENTERED HIS GUILTY PLEA FREELY AND
VOLUNTARILY

Petitioner claims in his Supplemental Petition that he was coerced into entering his plea
agreement and did not received the deal he bargained for, which was twelve (12) to thirty-five
(35) years. Supplement at 3-4. This claim is belied by the record and suitable for only summary
denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Pursuant to NRS 176.165, after sentencing, a defendant’s guilty plea can only be
withdrawn to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787 P.2d

391, 394 (1990). The law in Nevada establishes that a plea of guilty is presumptively valid,
and the burden is on a defendant to show that the plea was not voluntarily entered. Bryant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing Wingfield v. State, 91 Nev. 336,
337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does not exist if the defendant entered

his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394.

A court shall look to the totality of the circumstances to determine whether the plea
was made freely, knowingly and voluntarily, and whether the defendant understood the nature
of the offense and the consequences of the plea. State v. Freese, 116 Nev. 1097, 1105, 13 P.3d
442, 448 (2000). The “totality of the circumstances” test includes a review of the plea
agreement, the canvass conducted by the district court, and the record as a whole. 1d.; Woods,
114 Nev. at 475, 958 P.2d at 95. Further, there is “[n]o specific formula for making this

determination,” thus each case is evaluated on a case-by-case basis. Freese, 116 Nev. at 1106,

13 P.3d at 448. Even though there is no specific formula, the Nevada Supreme Court has
concluded that “[a] thorough plea canvass coupled with a detailed, consistent, written plea
agreement supports a finding that the defendant entered the plea voluntarily, knowingly, and
intelligently.” Molina, 120 Nev. at 191, 87 P.3d at 537-38.

First, there is no indication in Petitioner’s guilty plea agreement that he would be
receiving a sentence of twelve (12) to thirty-five (35) years. Petitioner’s guilty plea agreement
specifically states that the State would retain the right to argue for any sentence, and that the

consequence of Petitioner’s plea would be Life in the Nevada Department of Corrections with

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX

43




R = =AY B R

[ I N N S N e N S R S I T R )
o e - ¥ L Y =2 =B~ BN B = S D R S L I B

the possibility of parole eligibility beginning at ten (10) years or a definite term of twenty-five
(25) years with parole eligibility beginning at ten (10) years, plus a consecutive one (1) to
twenty (20) years for use of a deadly weapon. GPA at 2. Furthermore, at sentencing counsel
for Petitioner argued for a sentence of twelve (12) to life. See Reporter’s Transcript:
Sentencing (4/5/19), at 13.

Second, by signing the guilty plea agreement, Petitioner acknowledged that no specific
sentence could be promised to him as the ultimate decision was up to the court. Therefore,
Petitioner’s claim that the sentencing judge overlooked the promised sentence and imposed a
different sentence instead is immaterial. Petition at 13. This provision was outlined in the

“Consequences of Plea” section of Petitioner’s agreement:

CONSEQUENCES OF PLEA

I have not been promised or guaranteed any particular sentence by anyone. [
know that my sentence is to be determined by the Court within the limits
provided by statute.

I understand that if my attorney or the state of Nevada or both recommend
any specific punishment to the Court, the Court is not obligated to accept the
recommendation.

GPA, at 2. Petitioner also attested that his plea was voluntarily entered:

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me
with my attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the
charge(s) against me at trial.

I have discussed with my attorney any possible defenses, defense
strategies and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best
interest, and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my
attorney, and I am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled
substance or other drug which would in any manner impair my ability to

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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comprechend or understand this agreement or the proceedings surrounding my
entry of this plea.

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

GPA, at 4 (emphasis added). Moreover, at no point during sentencing did Petitioner inform
the court that he was promised a certain sentence, and Petitioner never objected at any point
when his counsel argued for twelve (12) years to life. Therefore, Petitioner’s reliance on a
promise of twelve (12) to thirty-five (35) years is expressly contradicted by the agreement he
signed, and the sentencing transcript.

As such, Petitioner fails to provide any indication of coercion or any evidence to show
that he did not enter his plea freely and voluntarily. Accordingly, this Court should find that

Petitioner freely and voluntarily entered his plea.

III. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL
Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 S. Ct. 2546 (1991). In
McKague v. Warden, 112 Nev. 159,912 P.2d 255 (1996), the Nevada Supreme Court similarly

observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution’s right to counsel provision
as being coextensive with the Sixth Amendment to the United States Constitution.” McKague
specifically held that with the exception of NRS 34.820(1)(a) (entitling appointed counsel
when petitioner is under a sentence of death), one does not have “[a]ny constitutional or
statutory right to counsel at all” in post-conviction proceedings. Id. at 164, 912 P.2d at 258.
However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily,” NRS 34.750. NRS 34.750(1) reads:

[e}f] ]!')etition may allege that the Defendant is unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency is truec and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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the filing of an answer and a return. In making its determination, the
court may consider whether:
a) The issues are difficult; _
b} The Defendant is unable to comprehend the proceedings;
or
(c) Counsel is necessary to proceed with discovery.

All three factors support the denial of Petitioner’s request for appointment of counsel.
First, the issues are not difficult. Petitioner’s claims that counsel failed to file an appeal and
that he did not freely and voluntarily enter his plea are both belied by the record and suitable
for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225. Second, Petitioner
is able to comprehend the proceedings before him, Petitioner is very litigious as he drafted his
own Supplemental Petition for Writ of Habeas Corpus, Motion for Appointment of Counsel,
and Request for an Evidentiary Hearing. Last, counsel is not necessary to proceed with
discovery. All of the facts and law necessary to resolve Petitioner’s claims are alrcady
available.

As such, this Court should find that appointment of counsel is not necessary and deny

the Petition for Writ of Habeas Corpus.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 provides the manner in which the district court decides whether an

evidentiary hearing is required. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether
an cvidentiary hearing is required. A petitioner must not be
discharged or committed to the custody of a person other than the
respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing,.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

(Emphasis added).
The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Mann v. State, 118 Nev. 351,

356,46 P.3d 1228, 1231 (2002); Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 605

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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(1994). A defendant is entitled to an evidentiary hearing if his petition is supported by specific
factual allegations, which, if true, would entitle him to relief unless the factual allegations are
repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; Hargrove, 100 Nev. at
502, 686 P.2d at 225 ("[a] defendant seeking post-conviction relief is not entitled to an
evidentiary hearing on factual allegations belied or repelled by the record"). "A claim is
'belied' when it is contradicted or proven to be false by the record as it existed at the time the
claim was made." Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

In this instance, Petitioner is not entitled to an evidentiary hearing because there is no
need to expand the record. All of the law and facts necessary to dispose of Petitioner’s claims
are already available.

As such, this Court should find that an evidentiary hearing is not necessary, and deny
Petitioner’s request for an evidentiary hearing.

CONCLUSION

For all the foregoing, the State respectfully requests that Petitioner's Petition for Writ
of Habeas Corpus, be DENIED.
DATED this _1st _ day of May, 2019.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY /s/JONATHAN E.VANBOSKERCK
JONATHAN E. VANBOSKERCK

Chief Deputy District Attorney
Nevada Bar #6528
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 1st day of May,

2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

RICHARD NEWSOME JR., #1194269
HIGH DESERT STATE PRISON

P.O. BOX 650

INDIAN SPRINGS, NV 89070-0650

BY  /s/D. Daniels
Secretary for the District Attorney's Office

17F00876/JEV/a/appellate/dd-MVU

10
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Electronically Filed
6/26/2019 3:04 PM
Steven D. Grierson

CLERK OF THE CO
FCL W ,ﬁ\«»w

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #6528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

“VS- CASE NO: A-19-788618-W

RICHARD NEWSOME JR., .
aka Richard Newsome, #5437116 DEPT NO: XX1

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: May 28, 2019
TIME OF HEARING: 9:30 AM

THIS CAUSE having come on for hearing before the Honorable VALERIE ADAIR,
District Judge, on the 28th day of May, 2019, the Petitioner not being present, PROCEEDING
IN PROPER PERSON, the Respondent being represented by STEVEN B. WOLFSON, Clark
County District Attorney, by and through ADAM 8. OSMAN, Deputy District Attorney, and
the Court having considered the matter, including briefs, transcripts, and documents on file
herein, now therefore, the Court makes the following findings of fact and conclusions of law:
/

/
/
1
i
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PROCEDURAL BACKGROUND

On February 2, 2017, Richard Newsome Jr. (Hereinafter "Petitioner") was charged by
way of Indictment with one count MURDER WITH USE OF A DEADLY WEAPON
(Category A Felony - NRS 200.010, 200.030, 193.165 - NOC 50001) and one count
ASSAULT WITH A DEADLY WEAPON (Category B Felony - NRS 200.471 - NOC 5021)
for acts committed on or about January 14, 2017. On February 9, 2017, a Superseding
Indictment was filed charging Petitioner with one count MURDER WITH USE OF A
DEADLY WEAPON (Category A Felony - NRS 200.010, 200.030, 193.165 - NOC 50001);
one count ASSAULT WITH A DEADLY WEAPON (Category B Felony - NRS 200.471 -
NOC 5021); one count ACESSORY TO MURDER WITH USE OF A DEADLY WEAPON
(Category C Felony - NRS 195.030, 195.040, 200.010 - NOC 53090); and BATTERY WITH
SUBSTANTIAL BODILY HARM (Category C Felony - NRS 200.481 - NOC 50214). On
February 16, 2017, Petitioner plead not guilty to the charges and waived his right to a speedy
trial.

On December 14, 2017, the State filed a Second Amended Superseding Indictment and
Petitioner entered a Guilty Plea Agreement to MURDER (SECOND-DEGREE) WITH USE
OF A DEADLY WEAPON (Category A Felony - NRS 200.010, 200.030.2, 193.165 - NOE
5011) in which the State retained the right to argue at sentencing.

On February 8, 2018, Petitioner was sentenced to LIFE with the possibility of parole
after ten (10) years in the Nevada Department of Corrections ("NDC") with a consecutive term
of a minimum of ninety-six (96) months and a maximum of two-hundred forty (240) months
in NDC with three-hundred ninety-four (394) days credit for time served. The Judgment of
Conviction was filed March 5, 2018.

On February 1, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (Hereinafter
"Petition"), Supplemental Petition for Writ of Habeas Corpus (Hereinafter "Supplement"),
Motion for Appointment of Counsel (Hereinafter "Motion"), and Request for an Evidentiary
Hearing (Hereinafter "Request"). The State responded on May 1, 2019. The court held a
hearing on May 14, 2019, and set the matter for decision on May 28, 2019.

2
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ANALYSIS

L PETITIONER WAIVED HIS APPELLATE RIGHTS

In his Petition, Petitioner claims that counsel failed to file a notice of appeal although
Petitioner expressed dissatisfaction with his sentence. Petition at 3. Petitioner also alleges that
counsel failed to acquire his consent not to file a notice of appeal. Id.

Counsel is only obligated to file a notice of appeal or to consult with a defendant
regarding filing a notice of appeal in certain circumstances. Toston v. State, 127 Nev. 971, 267
P.3d 795 (2011). "[T]rial counsel has a constitutional duty to file a direct appeal in two
circumstances: when requested to do so and when the defendant expresses dissatisfaction with
his conviction, and that the failure to do so in those circumstances is deficient for purposes of
proving ineffective assistance of counsel.” Id. at 977, 267 P.3d at 800. Moreover, trial couns%i
has no constitutional obligation to always inform or consult with a defendant regarding his
right to a direct appeal when the defendant is convicted pursuant to a guilty plea. Id. Rather,

[t]hat duty arises in the guilty-plea context only when the defendant inquires

about the right to appeal or in circumstances where the defendant may benefit

from receiving advice about the right to a direct appeal, 'such as the existence of
a direct appeal claim that has reasonable likelihood of success.

Id. (quoting Thomas v. State, 115 Nev. 148, 150, 979 P.2d 222, 223 (1999)).

Courts should consider "all the information counsel knew or should have known" and

focus on the totality of the circumstances. Roe v, Flores-Ortega, 528 U.S. 470, 480, 120 8. Ct.

1029, 1036 (2000). Importantly, whether the defendant's conviction followed a guilty plea is
highly relevant to the inquiry "both because a guilty plea reduces the scope of potentially
appealable issues and because such a plea may indicate that the defendant seeks an end gq
judicial proceedings." Id. Thus, when a defendant who pleaded guilty claims that he was
deprived of the right to appeal, "the court must consider such factors as whether the defendant
received the sentence bargained for as part of the plea and whether the plea expressly reserved
or waived some or all appeal rights." Id.

Petitioner has not alleged, and there is no indication in the record, that he reserved his
appeal rights, asked counsel to file an appeal on his behalf, or otherwise wished to challenge

3
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his conviction or sentence. Petitioner states that he was dissatisfied with his sentence, but
provides no context as to whether he informed counsel of this dissatisfaction. Petitioner's
conclusory statement that counsel "failed" to file an appeal ignores the fact that "the burden is
on the client to indicate to his attorney that he wishes to pursue an appeal.” Toston, 127 Neg__é
at 979, 267 P.3d at 801 (internal citation, quotation marks and brackets omitted). Indeed,
Petitioner expressly waived his appeal rights in his Guilty Plea Agreement:

WAIVER OF RIGHTS
By entering my plea of guilty, I understand that I am waving and forever
giving up the following rights and privileges:

6. The right to appeal the conviction with the assistance of an attorney
either appointed or retained, unless specifically reserved in writing and agreed
upon as provided in NRS 174.035(3). I understand this mean I am
unconditionally waiving my right to a direct appeal of this conviction, including
any challenge based upon reasonable constitutional, jurisdictional or other
grounds that challenge the legality of the proceedings as stated in NRS
177.015(4). However, I remain frec to challenge my conviction through other
post-conviction remedies including a habeas corpus petition pursuant to NRS
Chapter 34.

Guilty Plea Agreement ("GPA")(12/14/17), at 4. Counsel was fully aware of this waiver. é-z,

Petitioner fails to demonstrate that counsel was ineffective for allegedly failing 6

consult with him about an appeal. Toston, 127 Nev. at 977, 267 P.3d at 800. He has provided

no evidence of his request or dissatisfaction, as required. Ford v. Warden, 111 Nev. 872, 882,
901 P.2d 123, 129 (1995) ("The burden of production lies with the petitioner in petitions for
writ of habeas corpus") (citing NRS 34.370(4)). As such, his claim is a bare allegation suitable
only for summary dismissal. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

Accordingly, this Court finds Petitioner waived his appellate rights and the Petition for

Writ of Habeas Corpus must be denied.

1I. PETITIONER ENTERED HIS GUILTY PLEA FREELY AND
VOLUNTARILY

Petitioner claims in his Supplemental Petition that he was coerced into entering his pl%ﬁ
% b

agreement and did not received the deal he bargained for, which was twelve (12) to miﬂy—ﬁx?é

4
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(35) years. Supplement at 3-4. This claim is belied by the record and suitable for only summary
denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Pursuant to NRS 176.165, after sentencing, a defendant's guilty plea can only be
withdrawn to correct "manifest injustice." See also Baal v. State, 106 Nev. 69, 72, 787 P.2d

391, 394 (1990). The law in Nevada establishes that a plea of guilty is presumptively valid,
and the burden is on a defendant to show that the plea was not voluntarily entered. Brvant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing Wingfield v. State, 91 Nev. 336,
337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does not exist if the defendant entered
his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394. B

A court shall look to the totality of the circumstances to determine whethér the plé;
was made freely, knowingly and voluntarily, and whether the defendant understood the nature
of the offense and the consequences of the plea. State v. Freese, 116 Nev. 1097, 1105, 13 P.3d
442, 448 (2000). The "totality of the circumstances"” test includes a review of the plea
agreement, the canvass conducted by the district court, and the record as a whole. Id.; Woods,
114 Nev. at 475, 958 P.2d at 95. Further, there is "[n]o specific formula for making this

determination,” thus each case is evaluated on a case-by-case basis. Freese, 116 Nev, at 1106,

13 P.3d at 448. Even though there is no specific formula, the Nevada Supreme Court has
concluded that "[a] thorough plea canvass coupled with a detailed, consistent, written plea
agreement supports a finding that the defendant entered the plea voluntarily, knowingly, and
intelligently.” Molina, 120 Nev. at 191, 87 P.3d at 537-38.

First, there is no indication in Petitioner's guilty plea agreement that he ‘would be
receiving a sentence of twelve (12) to thirty-five (35) years. Petitioner's guilty plea agreement
specifically states that the State would retain the right to argue for any sentence, and that the
consequence of Petitioner's plea would be Life in the Nevada Department of Corrections with
the possibility of parole eligibility beginning at ten (10) years or a definite term of twenty-five
(25) years with parole eligibility beginning at ten (10) years, plus a consecutive one (1) to

twenty (20) years for use of a deadly weapon. GPA at 2. Furthermore, at sentencing counsel

5
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for Petitioner argued for a sentence of twelve (12) to life. See Reporter's Transcript: Sentencing
(4/5/19), at 13.

Second, by signing the guilty plea agreement, Petitioner acknowledged that no specific
sentence could be promised to him as the ultimate decision was up to the court. ?herefoﬁéé'
Petitioner's claim that the sentencing judge overlooked the promised sentence and imposed-4
different sentence instead is immaterial. Petition at 13. This provision was outlined in the

"Consequences of Plea" section of Petitioner's agreement:

CONSEQUENCES OF PLEA
I have not been promised or guaranteed any particular sentence by
anyone. I know that my sentence is to be determined by the Court within the
limits provided by statute.
I understand that if my attorney or the state of Nevada or both recommend
any specific punishment to the Court, the Court is not obligated to accept the
recommendation.

GPA, at 2. Petitioner also attested that his plea was voluntarily entered:

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me
with my attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the
charge(s) against me at trial.

I have discussed with my attorney any possible defenses, defense
strategies and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best
interest, and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my
attorney, and I am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled
substance or other drug which would in any manner impair my ability to
comprehend or understand this agreement or the proceedings surrounding my
entry of this plea.

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

B
Ea)

6
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GPA, at 4 (emphasis added). Moreover, at no point during sentencing did Petitioner inform
the court that he was promised a certain sentence, and Petitioner never objected at any point
when his counsel argued for twelve (12) years to life. Therefore, Petitioner's reliance on a
promise of twelve (12) to thirty-five (35) years is expressly contradicted by the agreement he
signed, and the sentencing transcript.

As such, Petitioner fails to provide any indication of coercion or any evidence to show
that he did not enter his plea freely and voluntarily. Accordingly, this Court finds that
Petitioner freely and voluntarily entered his plea, and the Supplemental Petition for Writ of
Habeas Corpus must be denied.

III. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 S. Ct. 2546 (1991). In
McKague v. Warden, 112 Nev. 159,912 P.2d 255 (1996), the Nevada Supreme Court similarly

observed that "[t]he Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution's right to counsel provision
as being coextensive with the Sixth Amendment to the United States Constitution." McKague
specifically held that with the exception of NRS 34.820(1)(a) (entitling appointed couns’cgll
when petitioner is under a sentence of death), one does not have "[a]ny canstitgtional o}
statutory right to counsel at all" in post-conviction proceedings. Id. at 164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as "the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750(1) reads:

[a] petition may allege that the Defendant is unable to pay the costs of the
proceedings or employ counsel. If the court is satisfied that the allegation of
indigency is true and the petition is not dismissed summarily, the court may
appoint counsel at the time the court orders the filing of an answer and a return.

In making its determination, the court may consider whether:

{a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or

(¢) Counsel is necessary to proceed with discovery.

7 o
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All three factors support the denial of Petitioner's request for appointment of wunséli
First, the issues are not difficult. Petitioner's claims that counsel failed to file an appeal and
that he did not freely and voluntarily enter his plea are both belied by the record and suitable
for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225. Second, Petitioner

is able to comprehend the proceedings before him. Petitioner is very litigious as he drafted his
own Supplemental Petition for Writ of Habeas Corpus, Motion for Appointment of Counsel,
and Request for an Evidentiary Hearing. Last, counsel is not necessary to proceed with
discovery. All of the facts and law necessary to resolve Petitioner's claims are already
available,

As such, this Court finds that appointment of counsel is not necessary. ‘

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 provides the manner in which the district court decides wixether an
evidentiary hearing is required. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an evidentiary
hearing is required. A petitioner must not be discharged or committed to the

custody of a person other than the respondent unless an evidentiary hearing is
held.

2. If the judge or justice determines that the petitioner is not entitled to
relief and an evidentiary hearing is not required, he shall dismiss the petition
without a hearing.

3. If the judge or justice determines that an evidentiary hearing is
required, he shall grant the writ and shall set a date for the hearing.

(Emphasis added).

The Nevada Supreme Court has held that if a petition can be resolved withg)gt
expanding the record, then no evidentiary hearing is necessary. Mann v. State, 118 _Nev.VSS_i‘l;
356, 46 P.3d 1228, 1231 (2002); Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 60§
(1994). A defendant is entitled to an evidentiary hearing if his petition is supported by specific
factual allegations, which, if true, would entitle him to relief unless the factual allegations are
repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; Hargrove, 100 Nev. at
502, 686 P.2d at 225 ("[a] defendant seeking post-conviction relief is not entitled to an

8
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evidentiary hearing on factual allegations belied or repelled by the record"). "A claim is
‘belied’ when it is contradicted or proven to be false by the record as it existed at the time the
claim was made." Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

In this instance, Petitioner is not entitled to an evidentiary hearing because there is ng

need to expand the record. All of the law and facts necessary to dispose of Petitioner's clainfs}‘:
are already available. |

As such, this Court finds that an evidentiary hearing is not necessary, and Petitioner's
request for an evidentiary hearing must be denied.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus
(Post-Conviction), shall be, and it is, hereby denied.

IT IS FURTHER ORDERED that the Supplemental Petition for Writ of Habeas Corpus
is denied.

IT IS FURTHER ORDERED that the Motion to Appoint Counsel is denied

IT IS FURTHER ORDERED that the Request for Evidentiary Hearing is denied.

DATED this 4.1 day of June, 2019,

mﬁx&éﬁffu W
JUDGE
STEVEN B. WOLFSON "y

Clark County District Attorney
Nevada Bar #001565

BY * ,
THANE. SKHREK
Chief Deputy District Attorney

Nevada Bar #6528

9
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 18th day of

June, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

17F00876/qh/appellate/dd/MVU

BY

RICHARD NEWSOME #1194269
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89070-0650

/s/D. Daniels
Secretary for the District Attorney's Office

Ab

10
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Electronically Filed
6/27/2019 8:18 AM
Steven D. Grierson

CLERK OF THE CC
NEO W'

DISTRICT COURT

CLARK COUNTY, NEVADA
RICHARD NEWSOME,
Case No: A-19-788618-W
Petitioner,
Dept No: 21
Vvs.
STATE OF NEVADA; ET AL,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on June 26, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on June 27, 2019,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 27 day of June 2019, I served a copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Richard Newsome # 1194269
P.O. Box 650
Indian Springs, NV 89018

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-19-788618-W

59




MO0 w1 N B W N e

| S N T N T N S o o L o o R o T T e T T
T v I = S e B = T « T B+ S H - v - T e}

Electronically Filed
6/26/2019 3:04 PM
Steven D. Grierson

CLERK OF THE CO
FCL W ,ﬁ\«»w

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #6528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

“VS- CASE NO: A-19-788618-W

RICHARD NEWSOME JR., .
aka Richard Newsome, #5437116 DEPT NO: XX1

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: May 28, 2019
TIME OF HEARING: 9:30 AM

THIS CAUSE having come on for hearing before the Honorable VALERIE ADAIR,
District Judge, on the 28th day of May, 2019, the Petitioner not being present, PROCEEDING
IN PROPER PERSON, the Respondent being represented by STEVEN B. WOLFSON, Clark
County District Attorney, by and through ADAM 8. OSMAN, Deputy District Attorney, and
the Court having considered the matter, including briefs, transcripts, and documents on file
herein, now therefore, the Court makes the following findings of fact and conclusions of law:
/

/
/
1
i
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PROCEDURAL BACKGROUND

On February 2, 2017, Richard Newsome Jr. (Hereinafter "Petitioner") was charged by
way of Indictment with one count MURDER WITH USE OF A DEADLY WEAPON
(Category A Felony - NRS 200.010, 200.030, 193.165 - NOC 50001) and one count
ASSAULT WITH A DEADLY WEAPON (Category B Felony - NRS 200.471 - NOC 5021)
for acts committed on or about January 14, 2017. On February 9, 2017, a Superseding
Indictment was filed charging Petitioner with one count MURDER WITH USE OF A
DEADLY WEAPON (Category A Felony - NRS 200.010, 200.030, 193.165 - NOC 50001);
one count ASSAULT WITH A DEADLY WEAPON (Category B Felony - NRS 200.471 -
NOC 5021); one count ACESSORY TO MURDER WITH USE OF A DEADLY WEAPON
(Category C Felony - NRS 195.030, 195.040, 200.010 - NOC 53090); and BATTERY WITH
SUBSTANTIAL BODILY HARM (Category C Felony - NRS 200.481 - NOC 50214). On
February 16, 2017, Petitioner plead not guilty to the charges and waived his right to a speedy
trial.

On December 14, 2017, the State filed a Second Amended Superseding Indictment and
Petitioner entered a Guilty Plea Agreement to MURDER (SECOND-DEGREE) WITH USE
OF A DEADLY WEAPON (Category A Felony - NRS 200.010, 200.030.2, 193.165 - NOE
5011) in which the State retained the right to argue at sentencing.

On February 8, 2018, Petitioner was sentenced to LIFE with the possibility of parole
after ten (10) years in the Nevada Department of Corrections ("NDC") with a consecutive term
of a minimum of ninety-six (96) months and a maximum of two-hundred forty (240) months
in NDC with three-hundred ninety-four (394) days credit for time served. The Judgment of
Conviction was filed March 5, 2018.

On February 1, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (Hereinafter
"Petition"), Supplemental Petition for Writ of Habeas Corpus (Hereinafter "Supplement"),
Motion for Appointment of Counsel (Hereinafter "Motion"), and Request for an Evidentiary
Hearing (Hereinafter "Request"). The State responded on May 1, 2019. The court held a
hearing on May 14, 2019, and set the matter for decision on May 28, 2019.

2
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ANALYSIS

L PETITIONER WAIVED HIS APPELLATE RIGHTS

In his Petition, Petitioner claims that counsel failed to file a notice of appeal although
Petitioner expressed dissatisfaction with his sentence. Petition at 3. Petitioner also alleges that
counsel failed to acquire his consent not to file a notice of appeal. Id.

Counsel is only obligated to file a notice of appeal or to consult with a defendant
regarding filing a notice of appeal in certain circumstances. Toston v. State, 127 Nev. 971, 267
P.3d 795 (2011). "[T]rial counsel has a constitutional duty to file a direct appeal in two
circumstances: when requested to do so and when the defendant expresses dissatisfaction with
his conviction, and that the failure to do so in those circumstances is deficient for purposes of
proving ineffective assistance of counsel.” Id. at 977, 267 P.3d at 800. Moreover, trial couns%i
has no constitutional obligation to always inform or consult with a defendant regarding his
right to a direct appeal when the defendant is convicted pursuant to a guilty plea. Id. Rather,

[t]hat duty arises in the guilty-plea context only when the defendant inquires

about the right to appeal or in circumstances where the defendant may benefit

from receiving advice about the right to a direct appeal, 'such as the existence of
a direct appeal claim that has reasonable likelihood of success.

Id. (quoting Thomas v. State, 115 Nev. 148, 150, 979 P.2d 222, 223 (1999)).

Courts should consider "all the information counsel knew or should have known" and

focus on the totality of the circumstances. Roe v, Flores-Ortega, 528 U.S. 470, 480, 120 8. Ct.

1029, 1036 (2000). Importantly, whether the defendant's conviction followed a guilty plea is
highly relevant to the inquiry "both because a guilty plea reduces the scope of potentially
appealable issues and because such a plea may indicate that the defendant seeks an end gq
judicial proceedings." Id. Thus, when a defendant who pleaded guilty claims that he was
deprived of the right to appeal, "the court must consider such factors as whether the defendant
received the sentence bargained for as part of the plea and whether the plea expressly reserved
or waived some or all appeal rights." Id.

Petitioner has not alleged, and there is no indication in the record, that he reserved his
appeal rights, asked counsel to file an appeal on his behalf, or otherwise wished to challenge

3
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his conviction or sentence. Petitioner states that he was dissatisfied with his sentence, but
provides no context as to whether he informed counsel of this dissatisfaction. Petitioner's
conclusory statement that counsel "failed" to file an appeal ignores the fact that "the burden is
on the client to indicate to his attorney that he wishes to pursue an appeal.” Toston, 127 Neg__é
at 979, 267 P.3d at 801 (internal citation, quotation marks and brackets omitted). Indeed,
Petitioner expressly waived his appeal rights in his Guilty Plea Agreement:

WAIVER OF RIGHTS
By entering my plea of guilty, I understand that I am waving and forever
giving up the following rights and privileges:

6. The right to appeal the conviction with the assistance of an attorney
either appointed or retained, unless specifically reserved in writing and agreed
upon as provided in NRS 174.035(3). I understand this mean I am
unconditionally waiving my right to a direct appeal of this conviction, including
any challenge based upon reasonable constitutional, jurisdictional or other
grounds that challenge the legality of the proceedings as stated in NRS
177.015(4). However, I remain frec to challenge my conviction through other
post-conviction remedies including a habeas corpus petition pursuant to NRS
Chapter 34.

Guilty Plea Agreement ("GPA")(12/14/17), at 4. Counsel was fully aware of this waiver. é-z,

Petitioner fails to demonstrate that counsel was ineffective for allegedly failing 6

consult with him about an appeal. Toston, 127 Nev. at 977, 267 P.3d at 800. He has provided

no evidence of his request or dissatisfaction, as required. Ford v. Warden, 111 Nev. 872, 882,
901 P.2d 123, 129 (1995) ("The burden of production lies with the petitioner in petitions for
writ of habeas corpus") (citing NRS 34.370(4)). As such, his claim is a bare allegation suitable
only for summary dismissal. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

Accordingly, this Court finds Petitioner waived his appellate rights and the Petition for

Writ of Habeas Corpus must be denied.

1I. PETITIONER ENTERED HIS GUILTY PLEA FREELY AND
VOLUNTARILY

Petitioner claims in his Supplemental Petition that he was coerced into entering his pl%ﬁ
% b

agreement and did not received the deal he bargained for, which was twelve (12) to miﬂy—ﬁx?é

4
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(35) years. Supplement at 3-4. This claim is belied by the record and suitable for only summary
denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Pursuant to NRS 176.165, after sentencing, a defendant's guilty plea can only be
withdrawn to correct "manifest injustice." See also Baal v. State, 106 Nev. 69, 72, 787 P.2d

391, 394 (1990). The law in Nevada establishes that a plea of guilty is presumptively valid,
and the burden is on a defendant to show that the plea was not voluntarily entered. Brvant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing Wingfield v. State, 91 Nev. 336,
337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does not exist if the defendant entered
his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394. B

A court shall look to the totality of the circumstances to determine whethér the plé;
was made freely, knowingly and voluntarily, and whether the defendant understood the nature
of the offense and the consequences of the plea. State v. Freese, 116 Nev. 1097, 1105, 13 P.3d
442, 448 (2000). The "totality of the circumstances"” test includes a review of the plea
agreement, the canvass conducted by the district court, and the record as a whole. Id.; Woods,
114 Nev. at 475, 958 P.2d at 95. Further, there is "[n]o specific formula for making this

determination,” thus each case is evaluated on a case-by-case basis. Freese, 116 Nev, at 1106,

13 P.3d at 448. Even though there is no specific formula, the Nevada Supreme Court has
concluded that "[a] thorough plea canvass coupled with a detailed, consistent, written plea
agreement supports a finding that the defendant entered the plea voluntarily, knowingly, and
intelligently.” Molina, 120 Nev. at 191, 87 P.3d at 537-38.

First, there is no indication in Petitioner's guilty plea agreement that he ‘would be
receiving a sentence of twelve (12) to thirty-five (35) years. Petitioner's guilty plea agreement
specifically states that the State would retain the right to argue for any sentence, and that the
consequence of Petitioner's plea would be Life in the Nevada Department of Corrections with
the possibility of parole eligibility beginning at ten (10) years or a definite term of twenty-five
(25) years with parole eligibility beginning at ten (10) years, plus a consecutive one (1) to

twenty (20) years for use of a deadly weapon. GPA at 2. Furthermore, at sentencing counsel

5
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for Petitioner argued for a sentence of twelve (12) to life. See Reporter's Transcript: Sentencing
(4/5/19), at 13.

Second, by signing the guilty plea agreement, Petitioner acknowledged that no specific
sentence could be promised to him as the ultimate decision was up to the court. ?herefoﬁéé'
Petitioner's claim that the sentencing judge overlooked the promised sentence and imposed-4
different sentence instead is immaterial. Petition at 13. This provision was outlined in the

"Consequences of Plea" section of Petitioner's agreement:

CONSEQUENCES OF PLEA
I have not been promised or guaranteed any particular sentence by
anyone. I know that my sentence is to be determined by the Court within the
limits provided by statute.
I understand that if my attorney or the state of Nevada or both recommend
any specific punishment to the Court, the Court is not obligated to accept the
recommendation.

GPA, at 2. Petitioner also attested that his plea was voluntarily entered:

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me
with my attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the
charge(s) against me at trial.

I have discussed with my attorney any possible defenses, defense
strategies and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best
interest, and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my
attorney, and I am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled
substance or other drug which would in any manner impair my ability to
comprehend or understand this agreement or the proceedings surrounding my
entry of this plea.

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

B
Ea)
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GPA, at 4 (emphasis added). Moreover, at no point during sentencing did Petitioner inform
the court that he was promised a certain sentence, and Petitioner never objected at any point
when his counsel argued for twelve (12) years to life. Therefore, Petitioner's reliance on a
promise of twelve (12) to thirty-five (35) years is expressly contradicted by the agreement he
signed, and the sentencing transcript.

As such, Petitioner fails to provide any indication of coercion or any evidence to show
that he did not enter his plea freely and voluntarily. Accordingly, this Court finds that
Petitioner freely and voluntarily entered his plea, and the Supplemental Petition for Writ of
Habeas Corpus must be denied.

III. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 S. Ct. 2546 (1991). In
McKague v. Warden, 112 Nev. 159,912 P.2d 255 (1996), the Nevada Supreme Court similarly

observed that "[t]he Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution's right to counsel provision
as being coextensive with the Sixth Amendment to the United States Constitution." McKague
specifically held that with the exception of NRS 34.820(1)(a) (entitling appointed couns’cgll
when petitioner is under a sentence of death), one does not have "[a]ny canstitgtional o}
statutory right to counsel at all" in post-conviction proceedings. Id. at 164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as "the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750(1) reads:

[a] petition may allege that the Defendant is unable to pay the costs of the
proceedings or employ counsel. If the court is satisfied that the allegation of
indigency is true and the petition is not dismissed summarily, the court may
appoint counsel at the time the court orders the filing of an answer and a return.

In making its determination, the court may consider whether:

{a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or

(¢) Counsel is necessary to proceed with discovery.

7 o
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All three factors support the denial of Petitioner's request for appointment of wunséli
First, the issues are not difficult. Petitioner's claims that counsel failed to file an appeal and
that he did not freely and voluntarily enter his plea are both belied by the record and suitable
for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225. Second, Petitioner

is able to comprehend the proceedings before him. Petitioner is very litigious as he drafted his
own Supplemental Petition for Writ of Habeas Corpus, Motion for Appointment of Counsel,
and Request for an Evidentiary Hearing. Last, counsel is not necessary to proceed with
discovery. All of the facts and law necessary to resolve Petitioner's claims are already
available,

As such, this Court finds that appointment of counsel is not necessary. ‘

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 provides the manner in which the district court decides wixether an
evidentiary hearing is required. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an evidentiary
hearing is required. A petitioner must not be discharged or committed to the

custody of a person other than the respondent unless an evidentiary hearing is
held.

2. If the judge or justice determines that the petitioner is not entitled to
relief and an evidentiary hearing is not required, he shall dismiss the petition
without a hearing.

3. If the judge or justice determines that an evidentiary hearing is
required, he shall grant the writ and shall set a date for the hearing.

(Emphasis added).

The Nevada Supreme Court has held that if a petition can be resolved withg)gt
expanding the record, then no evidentiary hearing is necessary. Mann v. State, 118 _Nev.VSS_i‘l;
356, 46 P.3d 1228, 1231 (2002); Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 60§
(1994). A defendant is entitled to an evidentiary hearing if his petition is supported by specific
factual allegations, which, if true, would entitle him to relief unless the factual allegations are
repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; Hargrove, 100 Nev. at
502, 686 P.2d at 225 ("[a] defendant seeking post-conviction relief is not entitled to an

8
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evidentiary hearing on factual allegations belied or repelled by the record"). "A claim is
‘belied’ when it is contradicted or proven to be false by the record as it existed at the time the
claim was made." Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

In this instance, Petitioner is not entitled to an evidentiary hearing because there is ng

need to expand the record. All of the law and facts necessary to dispose of Petitioner's clainfs}‘:
are already available. |

As such, this Court finds that an evidentiary hearing is not necessary, and Petitioner's
request for an evidentiary hearing must be denied.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus
(Post-Conviction), shall be, and it is, hereby denied.

IT IS FURTHER ORDERED that the Supplemental Petition for Writ of Habeas Corpus
is denied.

IT IS FURTHER ORDERED that the Motion to Appoint Counsel is denied

IT IS FURTHER ORDERED that the Request for Evidentiary Hearing is denied.

DATED this 4.1 day of June, 2019,

mﬁx&éﬁffu W
JUDGE
STEVEN B. WOLFSON "y

Clark County District Attorney
Nevada Bar #001565

BY * ,
THANE. SKHREK
Chief Deputy District Attorney

Nevada Bar #6528

9
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 18th day of

June, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

17F00876/qh/appellate/dd/MVU

BY

RICHARD NEWSOME #1194269
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89070-0650

/s/D. Daniels
Secretary for the District Attorney's Office

Ab
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Electronically Filed
712412019 2:27 PM
Steven D. Grierson

CLERg OF THE CO
CSERV )

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD NEWSOME,
Plaintiff(s), Case No: A-19-788618-W

Dept No: XX1
vs.

STATE OF NEVADA; ET AL.,

Defendant(s).

CERTIFICATE OF RE-SERVICE

I HEREBY CONFIRM that the Notice of Entry of Findings of Fact Conclusions of Law
and Order originally filed on June 27, 2019 has been served on the Office of the Clark County
District Attorney and the Office of the Attorney General via electronic service.

All other respective party(ies) and their counsel(s), if any, have already received copies

via U.S. Mail when initially filed.

Steven D, Grierson, Clerk of the Court

s/Debra Donaldson
Debra Donaldson, Deputy Clerk

-1-

Case Number: A-19-788618-W
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Ungermann, Heather

From: Donaldson, Debra

Sent: Wednesday, July 24, 2019 10:12 AM

To: 'motions@clarkcountyda.com’; ‘wiznetfilings@ag.nv.gov'; Ungermann, Heather
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From: efilingmail@tylerhost. net [mailto:efili lerhost.net]

Sent: Thursday, June 27, 2019 8:20 AM

To: Donaldson, Debra

Subject: Filing Accepted for Case: A-19-788618-W; Richard Newsome, Plaintiff(s)vs.State of Nevada, Defendant(s};

Envelope Number: 4511473

Filing Accepted

Envelope Number: 4511473

Case Number: A-19-788618-W

Case Style: Richard Newsome, Plaintiff(s)vs.State
of Nevada, Defendant(s)

The filing below was accepted through the eFiling system. You may access the file stamped copy of
the document filed by clicking on the below link.

Filing Details
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Case Number A-19-788618-W
Case Style Richard Newsome, Plaintiff(s)vs.State of Nevada, Defendant(s)
Date/Time Submitted 6/27/2019 8:18 AM PST
Date/Time Accepted 6/27/2019 8:19 AM PST
Accepted Comments Auto Review Accepted
Filing Type Notice of Entry - NEO (CIV)
Filing Description Notice of Entry of Findings of Fact, Conclusions of Law and Order
Activity Requested EFile
Filed By Debra Donaldson

Filing Attorney

Document Details

Lead Document

A788618.062719_neo_dd.pdf

Lead Document Page
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Count

File Stamped Copy Download Document

This link is active for 45 days.

Please Note: If you have not already done so, be sure to add yourself as a service contact on this
case in order to receive eService.

For technical assistance, contact your service provider
Odyssey File & Serve
(800) 297-5377

Please do not reply to this email. It was automatically generated.
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A-19-788618-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES May 14, 2019

A-19-788618-W Richard Newsome, Jr., Plaintiff(s)
VS.
State of Nevada, Defendant(s)

May 14, 2019 9:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Adair, Valerie COURTROOM: RJC Courtroom 11C
COURT CLERK: Athena Trujillo

RECORDER: Robin Page

REPORTER:

PARTIES
PRESENT: Keach, Eckley M. Attorney

JOURNAL ENTRIES

- COURT noted it is unable to locate the transcript from Entry of Plea and ORDERED, matter SET for
decision.

5/28/19 9:30 AM DECISION

PRINT DATE:  08/09/2019 Page1 of 2 Minutes Date:  May 14, 2019
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A-19-788618-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES May 28, 2019

A-19-788618-W Richard Newsome, Jr., Plaintiff(s)
VS.
State of Nevada, Defendant(s)

May 28, 2019 9:30 AM Decision

HEARD BY: Adair, Valerie COURTROOM: RJC Courtroom 11C
COURT CLERK: Athena Trujillo

RECORDER: Robin Page

REPORTER:

PARTIES
PRESENT: Osman, Adam B. Attorney

JOURNAL ENTRIES

- Court noted it is clear from the plea canvass that the range of punishment was discussed and
ORDERED, motion DENIED; State to prepare the order.

PRINT DATE:  08/09/2019 Page2 of 2 Minutes Date:  May 14, 2019
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Certification of Copy and
Transmittal of Record

State of Nevada SS
County of Clark } .

Pursuant to the Supreme Court order dated August 2, 2019, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing
is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 74.

RICHARD ALLAN NEWSOME, JR.,

Plaintiffi Case No: A-19-788618-W
et Related Case C-17-321043-1

Dept. No: XXI
Vvs.

STATE OF NEVADA; WARDEN BRIAN
WILLIAMS,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 9 day of August 2019.

Steven D. Grierson, Clerk of the Court

%Mk

Heather Ungermann, Deputy Clerk




IN THE SUPREME COURT OF THE STATE OF NEVADA

RICHARD ALLAN NEWSOME, JR.,
Appellant(s),

VS.

THE STATE OF NEVADA,
Respondent(s),

Case No: A-19-788618-W

Related Case C-17-321043-1
Docket No: 79044

RECORD ON APPEAL

ATTORNEY FOR APPELLANT
RICHARD NEWSOME, JR. # 1194269,
PROPER PERSON

P.O. BOX 650

INDIAN SPRINGS, NV 89070

ATTORNEY FOR RESPONDENT
STEVEN B. WOLFSON,
DISTRICT ATTORNEY

200 LEWIS AVE.

LAS VEGAS, NV 89155-2212

Docket 79044 Document 2019-33600
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A 4

L !\ / ijﬂ/z Ek! JFere, X , hereby certify, pursuant to NRCP 5(b), that on this
day of M—’ 2019 , I mailed a true and correct copy of the foregoing, &/&ef/ é/ Vi

. 04 /4 22/, Onjrmd &
CObA. . : .
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:

L legh of the Covel
%M—ﬂ@-‘-i‘f——%———

= 8 L L L AP T

CCFILE

DATED: this 2*) _ day of ;Sat\g-;\%, , 20\ _

'R ~

/In Propria Personam
Post Office box 650 (HDSP]

IN FORMA PATPERIS:.
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DISTRICT COURT
CLARK COUNTY, NEVADA

ve ; . CaseNe ) 19.788618-W
A A Dept N« Dept. XX
e oufrd Docket
' 3
YOU WILL PLEASE TAKE NW? J 37/'

A Aeeide T 4 SYILEMAY 1l Pl ceed, duol Wsdrertsf

will come on for hearing before the above-entitled Court onthe ____day of __Evﬂ I s 2019,
at the hour of _z_ o'clock 4. M. In Department __, of said Court.

CCFILE
DATED: this 2] day qumﬁfﬁ_‘ zoﬂ. _
_ ‘ X %_\
‘ {In Propria Personam
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NOTI
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MAR 2 8 2019
CLERK OF THE COURT

N

ppOW - FlLep

MAR 2 9 2019
DISTRICT COURT o
CLARK COI{NTY, NEVADA
Richard Newsome,
Petitioner, Case No: A-19-788618-W
Department 21
Vs
State of Nevada; Warden Brian Williams, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
February 01, 2019. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the l day of MQUQ_ ,20_ 19, at the hour of

C( ’ 60o’c:loc;k for further proceedings.

(MV"‘ t% ///t,\_,_:
District Court Judge 'V"z

A-10-788618-W
OPWH
Order for Petition tor Writ of Habeas Corpu

T
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Electronically Filed
5M1/2019 10:19 AM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I""""""""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #6528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
V- CASENO: A-19-788618-W
(C321043)
RICHARD NEWSOME, JR., aka DEPTNO: XXI

Richard Newsome #5437116
Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION), SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS, MOTION TO APPOINT COUNSEL, AND REQUEST FOR
EVIDENTIARY HEARING

DATE OF HEARING: May 14, 2019
TIME OF HEARING: 09:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN E. VANBOSKERCK, Chief Deputy District
Attorney, and hereby submits the attached Points and Authorities in Response to Defendant’s
Petition For Writ Of Habeas Corpus (Post-Conviction), Supplemental Petition for Writ of
Habeas Corpus, Motion to Appoint Counsel, and Request for Evidentiary Hearing.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
"

WiA2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX

Case Number: A-19-788618-W
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On February 2, 2017, Richard Newsome Jr. (Hereinafter “Petitioner”) was charged by
way of Indictment with one count MURDER WITH USE OF A DEADLY WEAPON
(Category A Felony — NRS 200.010, 200.030, 193.165 — NOC 50001} and one count
ASSAULT WITH A DEADLY WEAPON (Category B Felony — NRS 200.471 — NOC 5021)
for acts committed on or about January 14, 2017. On February 9, 2017, a Superseding
Indictment was filed charging Petitioner with one count MURDER WITH USE OF A
DEADLY WEAPON (Category A Felony — NRS 200.010, 200.030, 193.165 — NOC 50001);
one count ASSAULT WITH A DEADLY WEAPON (Category B Felony — NRS 200.471 —
NOC 5021); one count ACESSORY TO MURDER WITH USE OF A DEADLY WEAPON
(Category C Felony — NRS 195.030, 195.040, 200.010 — NOC 53090); and BATTERY WITH
SUBSTANTIAL BODILY HARM (Category C Felony — NRS 200.481 — NOC 50214). On
February 16, 2017, Petitioner plead not guilty to the charges and waived his right to a speedy
trial.

On December 14, 2017, the State filed a Second Amended Superseding Indictment and
Petitioner entered a Guilty Plea Agreement to MURDER (SECOND-DEGREE) WITH USE
OF A DEADLY WEAPON (Category A Felony — NRS 200.010, 200.030.2, 193.165 - NOC
5011) in which the State retained the right to argue at sentencing.

On February 8, 2018, Petitioner was sentenced to LIFE with the possibility of parole
after ten (10) years in the Nevada Department of Corrections (“WNDC”) with a consecutive term
of a minimum of ninety-six (96) months and a maximum of two-hundred forty (240) months
in NDC with three-hundred ninety-four (394) days credit for time served. The Judgment of
Conviction was filed March 5, 2018.

On February 1, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (Hereinafter

“Petition”), Supplemental Petition for Writ of Habeas Corpus (Hereinafter “Supplement”),

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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Motion for Appointment of Counsel (Hereinafter “Motion”), and Request for an Evidentiary
Hearing (Hereinafter “Request”).
ARGUMENT

L PETITIONER WAIVED HIS APPELLATE RIGHTS

In his Petition, Petitioner claims that counsel failed to file a notice of appeal although
Petitioner expressed dissatisfaction with his sentence. Petition at 3. Petitioner also alleges that
counsel failed to acquire his consent not to file a notice of appeal. Id.

Counsel is only obligated to file a notice of appeal or to consult with a defendant

regarding filing a notice of appeal in certain circumstances. Toston v. State, 127 Nev. 971, 267
P.3d 795 (2011). “[T]rial counsel has a constitutional duty to file a direct appeal in two
circumstances: when requested to do so and when the defendant expresses dissatisfaction with
his conviction, and that the failure to do so in those circumstances is deficient for purposes of
proving ineffective assistance of counsel.” Id. at 977, 267 P.3d at 800. Moreover, trial counsel
has no constitutional obligation to always inform or consult with a defendant regarding his
right to a direct appeal when the defendant is convicted pursuant to a guilty plea. Id. Rather,
[t]hat duty arises in the guilty-plea context only when the defendant inquires
about the right to appeal or in circumstances where the defendant may benefit

from receiving advice about the right to a direct appeal, ‘such as the existence
of a direct appeal claim that has reasonable likelihood of success.’

Id. (quoting Thomas v. State, 115 Nev. 148, 150, 979 P.2d 222, 223 (1999)).

Courts should consider “all the information counsel knew or should have known” and

focus on the totality of the circumstances. Roe v. Flores-Ortega, 528 U.S. 470, 480, 120 S. Ct.

1029, 1036 (2000). Importantly, whether the defendant’s conviction followed a guilty plea is
highly relevant to the inquiry “both because a guilty plea reduces the scope of potentially
appecalable issues and because such a plea may indicate that the defendant secks an end to
judicial proceedings.” Id. Thus, when a defendant who pleaded guilty claims that he was

deprived of the right to appeal, “the court must consider such factors as whether the defendant

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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received the sentence bargained for as part of the plea and whether the plea expressly reserved
or waived some or all appeal rights.” Id.

Petitioner has not alleged, and there is no indication in the record, that he reserved his
appeal rights, asked counsel to file an appeal on his behalf, or otherwise wished to challenge
his conviction or sentence. Petitioner states that he was dissatisfied with his sentence, but
provides no context as to whether he informed counsel of this dissatisfaction. Petitioner’s
conclusory statement that counsel “failed” to file an appeal ignores the fact that “the burden is
on the client to indicate to his attorney that he wishes to pursue an appeal.” Toston, 127 Nev.
at 979, 267 P.3d at 801 (internal citation, quotation marks and brackets omitted). Indeed,

Petitioner expressly waived his appeal rights in his Guilty Plea Agreement:

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that I am waving and forever
giving up the following rights and privileges:

6. The right to appeal the conviction with the assistance of an attorney either
appointed or retained, unless specifically reserved in writing and agreed upon as
provided in NRS 174.035(3). I understand this mean I am unconditionally
waiving my right to a direct appeal of this conviction, including any challenge
based upon reasonable constitutional, jurisdictional or other grounds that
challenge the legality of the proceedings as stated in NRS 177.015(4). However,
I remain free to challenge my conviction through other post-conviction remedies
including a habeas corpus petition pursuant to NRS Chapter 34.

Guilty Plea Agreement (“GPA”)(12/14/17), at 4. Counsel was fully aware of this waiver.

Petitioner fails to demonstrate that counsel was ineffective for allegedly failing to
consult with him about an appeal. Toston, 127 Nev. at 977, 267 P.3d at 800. He has provided

no evidence of his request or dissatisfaction, as required. Ford v. Warden, 111 Nev. 872, 882,

901 P.2d 123, 129 (1995) (“The burden of production lies with the petitioner in petitions for
writ of habeas corpus”) (citing NRS 34.370(4)). As such, his claim is a bare allegation suitable
only for summary dismissal. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

Accordingly, this Court should find that Petitioner waived his appellate rights and deny
the Petition for Writ of Habeas Corpus.

W:A2017\2017F\008176\17F00876-RSPN-(NEWSOME)-001 DOCX
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II. PETITIONER ENTERED HIS GUILTY PLEA FREELY AND
VOLUNTARILY

Petitioner claims in his Supplemental Petition that he was coerced into entering his plea
agreement and did not received the deal he bargained for, which was twelve (12) to thirty-five
(35) years. Supplement at 3-4. This claim is belied by the record and suitable for only summary
denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Pursuant to NRS 176.165, after sentencing, a defendant’s guilty plea can only be
withdrawn to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787 P.2d

391, 394 (1990). The law in Nevada establishes that a plea of guilty is presumptively valid,
and the burden is on a defendant to show that the plea was not voluntarily entered. Bryant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing Wingfield v. State, 91 Nev. 336,
337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does not exist if the defendant entered

his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394.

A court shall look to the totality of the circumstances to determine whether the plea
was made freely, knowingly and voluntarily, and whether the defendant understood the nature
of the offense and the consequences of the plea. State v. Freese, 116 Nev. 1097, 1105, 13 P.3d
442, 448 (2000). The “totality of the circumstances” test includes a review of the plea
agreement, the canvass conducted by the district court, and the record as a whole. 1d.; Woods,
114 Nev. at 475, 958 P.2d at 95. Further, there is “[n]o specific formula for making this

determination,” thus each case is evaluated on a case-by-case basis. Freese, 116 Nev. at 1106,

13 P.3d at 448. Even though there is no specific formula, the Nevada Supreme Court has
concluded that “[a] thorough plea canvass coupled with a detailed, consistent, written plea
agreement supports a finding that the defendant entered the plea voluntarily, knowingly, and
intelligently.” Molina, 120 Nev. at 191, 87 P.3d at 537-38.

First, there is no indication in Petitioner’s guilty plea agreement that he would be
receiving a sentence of twelve (12) to thirty-five (35) years. Petitioner’s guilty plea agreement
specifically states that the State would retain the right to argue for any sentence, and that the

consequence of Petitioner’s plea would be Life in the Nevada Department of Corrections with
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the possibility of parole eligibility beginning at ten (10) years or a definite term of twenty-five
(25) years with parole eligibility beginning at ten (10) years, plus a consecutive one (1) to
twenty (20) years for use of a deadly weapon. GPA at 2. Furthermore, at sentencing counsel
for Petitioner argued for a sentence of twelve (12) to life. See Reporter’s Transcript:
Sentencing (4/5/19), at 13.

Second, by signing the guilty plea agreement, Petitioner acknowledged that no specific
sentence could be promised to him as the ultimate decision was up to the court. Therefore,
Petitioner’s claim that the sentencing judge overlooked the promised sentence and imposed a
different sentence instead is immaterial. Petition at 13. This provision was outlined in the

“Consequences of Plea” section of Petitioner’s agreement:

CONSEQUENCES OF PLEA

I have not been promised or guaranteed any particular sentence by anyone. [
know that my sentence is to be determined by the Court within the limits
provided by statute.

I understand that if my attorney or the state of Nevada or both recommend
any specific punishment to the Court, the Court is not obligated to accept the
recommendation.

GPA, at 2. Petitioner also attested that his plea was voluntarily entered:

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me
with my attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the
charge(s) against me at trial.

I have discussed with my attorney any possible defenses, defense
strategies and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best
interest, and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my
attorney, and I am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled
substance or other drug which would in any manner impair my ability to
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comprechend or understand this agreement or the proceedings surrounding my
entry of this plea.

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

GPA, at 4 (emphasis added). Moreover, at no point during sentencing did Petitioner inform
the court that he was promised a certain sentence, and Petitioner never objected at any point
when his counsel argued for twelve (12) years to life. Therefore, Petitioner’s reliance on a
promise of twelve (12) to thirty-five (35) years is expressly contradicted by the agreement he
signed, and the sentencing transcript.

As such, Petitioner fails to provide any indication of coercion or any evidence to show
that he did not enter his plea freely and voluntarily. Accordingly, this Court should find that

Petitioner freely and voluntarily entered his plea.

III. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL
Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 S. Ct. 2546 (1991). In
McKague v. Warden, 112 Nev. 159,912 P.2d 255 (1996), the Nevada Supreme Court similarly

observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution’s right to counsel provision
as being coextensive with the Sixth Amendment to the United States Constitution.” McKague
specifically held that with the exception of NRS 34.820(1)(a) (entitling appointed counsel
when petitioner is under a sentence of death), one does not have “[a]ny constitutional or
statutory right to counsel at all” in post-conviction proceedings. Id. at 164, 912 P.2d at 258.
However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily,” NRS 34.750. NRS 34.750(1) reads:

[e}f] ]!')etition may allege that the Defendant is unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency is truec and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders
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the filing of an answer and a return. In making its determination, the
court may consider whether:
a) The issues are difficult; _
b} The Defendant is unable to comprehend the proceedings;
or
(c) Counsel is necessary to proceed with discovery.

All three factors support the denial of Petitioner’s request for appointment of counsel.
First, the issues are not difficult. Petitioner’s claims that counsel failed to file an appeal and
that he did not freely and voluntarily enter his plea are both belied by the record and suitable
for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225. Second, Petitioner
is able to comprehend the proceedings before him, Petitioner is very litigious as he drafted his
own Supplemental Petition for Writ of Habeas Corpus, Motion for Appointment of Counsel,
and Request for an Evidentiary Hearing. Last, counsel is not necessary to proceed with
discovery. All of the facts and law necessary to resolve Petitioner’s claims are alrcady
available.

As such, this Court should find that appointment of counsel is not necessary and deny

the Petition for Writ of Habeas Corpus.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 provides the manner in which the district court decides whether an

evidentiary hearing is required. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether
an cvidentiary hearing is required. A petitioner must not be
discharged or committed to the custody of a person other than the
respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing,.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

(Emphasis added).
The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Mann v. State, 118 Nev. 351,

356,46 P.3d 1228, 1231 (2002); Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 605
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(1994). A defendant is entitled to an evidentiary hearing if his petition is supported by specific
factual allegations, which, if true, would entitle him to relief unless the factual allegations are
repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; Hargrove, 100 Nev. at
502, 686 P.2d at 225 ("[a] defendant seeking post-conviction relief is not entitled to an
evidentiary hearing on factual allegations belied or repelled by the record"). "A claim is
'belied' when it is contradicted or proven to be false by the record as it existed at the time the
claim was made." Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

In this instance, Petitioner is not entitled to an evidentiary hearing because there is no
need to expand the record. All of the law and facts necessary to dispose of Petitioner’s claims
are already available.

As such, this Court should find that an evidentiary hearing is not necessary, and deny
Petitioner’s request for an evidentiary hearing.

CONCLUSION

For all the foregoing, the State respectfully requests that Petitioner's Petition for Writ
of Habeas Corpus, be DENIED.
DATED this _1st _ day of May, 2019.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY /s/JONATHAN E.VANBOSKERCK
JONATHAN E. VANBOSKERCK

Chief Deputy District Attorney
Nevada Bar #6528
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 1st day of May,

2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

RICHARD NEWSOME JR., #1194269
HIGH DESERT STATE PRISON

P.O. BOX 650

INDIAN SPRINGS, NV 89070-0650

BY  /s/D. Daniels
Secretary for the District Attorney's Office

17F00876/JEV/a/appellate/dd-MVU
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Electronically Filed
6/26/2019 3:04 PM
Steven D. Grierson

CLERK OF THE CO
FCL W ,ﬁ\«»w

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #6528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

“VS- CASE NO: A-19-788618-W

RICHARD NEWSOME JR., .
aka Richard Newsome, #5437116 DEPT NO: XX1

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: May 28, 2019
TIME OF HEARING: 9:30 AM

THIS CAUSE having come on for hearing before the Honorable VALERIE ADAIR,
District Judge, on the 28th day of May, 2019, the Petitioner not being present, PROCEEDING
IN PROPER PERSON, the Respondent being represented by STEVEN B. WOLFSON, Clark
County District Attorney, by and through ADAM 8. OSMAN, Deputy District Attorney, and
the Court having considered the matter, including briefs, transcripts, and documents on file
herein, now therefore, the Court makes the following findings of fact and conclusions of law:
/

/
/
1
i
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PROCEDURAL BACKGROUND

On February 2, 2017, Richard Newsome Jr. (Hereinafter "Petitioner") was charged by
way of Indictment with one count MURDER WITH USE OF A DEADLY WEAPON
(Category A Felony - NRS 200.010, 200.030, 193.165 - NOC 50001) and one count
ASSAULT WITH A DEADLY WEAPON (Category B Felony - NRS 200.471 - NOC 5021)
for acts committed on or about January 14, 2017. On February 9, 2017, a Superseding
Indictment was filed charging Petitioner with one count MURDER WITH USE OF A
DEADLY WEAPON (Category A Felony - NRS 200.010, 200.030, 193.165 - NOC 50001);
one count ASSAULT WITH A DEADLY WEAPON (Category B Felony - NRS 200.471 -
NOC 5021); one count ACESSORY TO MURDER WITH USE OF A DEADLY WEAPON
(Category C Felony - NRS 195.030, 195.040, 200.010 - NOC 53090); and BATTERY WITH
SUBSTANTIAL BODILY HARM (Category C Felony - NRS 200.481 - NOC 50214). On
February 16, 2017, Petitioner plead not guilty to the charges and waived his right to a speedy
trial.

On December 14, 2017, the State filed a Second Amended Superseding Indictment and
Petitioner entered a Guilty Plea Agreement to MURDER (SECOND-DEGREE) WITH USE
OF A DEADLY WEAPON (Category A Felony - NRS 200.010, 200.030.2, 193.165 - NOE
5011) in which the State retained the right to argue at sentencing.

On February 8, 2018, Petitioner was sentenced to LIFE with the possibility of parole
after ten (10) years in the Nevada Department of Corrections ("NDC") with a consecutive term
of a minimum of ninety-six (96) months and a maximum of two-hundred forty (240) months
in NDC with three-hundred ninety-four (394) days credit for time served. The Judgment of
Conviction was filed March 5, 2018.

On February 1, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (Hereinafter
"Petition"), Supplemental Petition for Writ of Habeas Corpus (Hereinafter "Supplement"),
Motion for Appointment of Counsel (Hereinafter "Motion"), and Request for an Evidentiary
Hearing (Hereinafter "Request"). The State responded on May 1, 2019. The court held a
hearing on May 14, 2019, and set the matter for decision on May 28, 2019.

2
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ANALYSIS

L PETITIONER WAIVED HIS APPELLATE RIGHTS

In his Petition, Petitioner claims that counsel failed to file a notice of appeal although
Petitioner expressed dissatisfaction with his sentence. Petition at 3. Petitioner also alleges that
counsel failed to acquire his consent not to file a notice of appeal. Id.

Counsel is only obligated to file a notice of appeal or to consult with a defendant
regarding filing a notice of appeal in certain circumstances. Toston v. State, 127 Nev. 971, 267
P.3d 795 (2011). "[T]rial counsel has a constitutional duty to file a direct appeal in two
circumstances: when requested to do so and when the defendant expresses dissatisfaction with
his conviction, and that the failure to do so in those circumstances is deficient for purposes of
proving ineffective assistance of counsel.” Id. at 977, 267 P.3d at 800. Moreover, trial couns%i
has no constitutional obligation to always inform or consult with a defendant regarding his
right to a direct appeal when the defendant is convicted pursuant to a guilty plea. Id. Rather,

[t]hat duty arises in the guilty-plea context only when the defendant inquires

about the right to appeal or in circumstances where the defendant may benefit

from receiving advice about the right to a direct appeal, 'such as the existence of
a direct appeal claim that has reasonable likelihood of success.

Id. (quoting Thomas v. State, 115 Nev. 148, 150, 979 P.2d 222, 223 (1999)).

Courts should consider "all the information counsel knew or should have known" and

focus on the totality of the circumstances. Roe v, Flores-Ortega, 528 U.S. 470, 480, 120 8. Ct.

1029, 1036 (2000). Importantly, whether the defendant's conviction followed a guilty plea is
highly relevant to the inquiry "both because a guilty plea reduces the scope of potentially
appealable issues and because such a plea may indicate that the defendant seeks an end gq
judicial proceedings." Id. Thus, when a defendant who pleaded guilty claims that he was
deprived of the right to appeal, "the court must consider such factors as whether the defendant
received the sentence bargained for as part of the plea and whether the plea expressly reserved
or waived some or all appeal rights." Id.

Petitioner has not alleged, and there is no indication in the record, that he reserved his
appeal rights, asked counsel to file an appeal on his behalf, or otherwise wished to challenge

3
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his conviction or sentence. Petitioner states that he was dissatisfied with his sentence, but
provides no context as to whether he informed counsel of this dissatisfaction. Petitioner's
conclusory statement that counsel "failed" to file an appeal ignores the fact that "the burden is
on the client to indicate to his attorney that he wishes to pursue an appeal.” Toston, 127 Neg__é
at 979, 267 P.3d at 801 (internal citation, quotation marks and brackets omitted). Indeed,
Petitioner expressly waived his appeal rights in his Guilty Plea Agreement:

WAIVER OF RIGHTS
By entering my plea of guilty, I understand that I am waving and forever
giving up the following rights and privileges:

6. The right to appeal the conviction with the assistance of an attorney
either appointed or retained, unless specifically reserved in writing and agreed
upon as provided in NRS 174.035(3). I understand this mean I am
unconditionally waiving my right to a direct appeal of this conviction, including
any challenge based upon reasonable constitutional, jurisdictional or other
grounds that challenge the legality of the proceedings as stated in NRS
177.015(4). However, I remain frec to challenge my conviction through other
post-conviction remedies including a habeas corpus petition pursuant to NRS
Chapter 34.

Guilty Plea Agreement ("GPA")(12/14/17), at 4. Counsel was fully aware of this waiver. é-z,

Petitioner fails to demonstrate that counsel was ineffective for allegedly failing 6

consult with him about an appeal. Toston, 127 Nev. at 977, 267 P.3d at 800. He has provided

no evidence of his request or dissatisfaction, as required. Ford v. Warden, 111 Nev. 872, 882,
901 P.2d 123, 129 (1995) ("The burden of production lies with the petitioner in petitions for
writ of habeas corpus") (citing NRS 34.370(4)). As such, his claim is a bare allegation suitable
only for summary dismissal. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

Accordingly, this Court finds Petitioner waived his appellate rights and the Petition for

Writ of Habeas Corpus must be denied.

1I. PETITIONER ENTERED HIS GUILTY PLEA FREELY AND
VOLUNTARILY

Petitioner claims in his Supplemental Petition that he was coerced into entering his pl%ﬁ
% b

agreement and did not received the deal he bargained for, which was twelve (12) to miﬂy—ﬁx?é

4
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(35) years. Supplement at 3-4. This claim is belied by the record and suitable for only summary
denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Pursuant to NRS 176.165, after sentencing, a defendant's guilty plea can only be
withdrawn to correct "manifest injustice." See also Baal v. State, 106 Nev. 69, 72, 787 P.2d

391, 394 (1990). The law in Nevada establishes that a plea of guilty is presumptively valid,
and the burden is on a defendant to show that the plea was not voluntarily entered. Brvant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing Wingfield v. State, 91 Nev. 336,
337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does not exist if the defendant entered
his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394. B

A court shall look to the totality of the circumstances to determine whethér the plé;
was made freely, knowingly and voluntarily, and whether the defendant understood the nature
of the offense and the consequences of the plea. State v. Freese, 116 Nev. 1097, 1105, 13 P.3d
442, 448 (2000). The "totality of the circumstances"” test includes a review of the plea
agreement, the canvass conducted by the district court, and the record as a whole. Id.; Woods,
114 Nev. at 475, 958 P.2d at 95. Further, there is "[n]o specific formula for making this

determination,” thus each case is evaluated on a case-by-case basis. Freese, 116 Nev, at 1106,

13 P.3d at 448. Even though there is no specific formula, the Nevada Supreme Court has
concluded that "[a] thorough plea canvass coupled with a detailed, consistent, written plea
agreement supports a finding that the defendant entered the plea voluntarily, knowingly, and
intelligently.” Molina, 120 Nev. at 191, 87 P.3d at 537-38.

First, there is no indication in Petitioner's guilty plea agreement that he ‘would be
receiving a sentence of twelve (12) to thirty-five (35) years. Petitioner's guilty plea agreement
specifically states that the State would retain the right to argue for any sentence, and that the
consequence of Petitioner's plea would be Life in the Nevada Department of Corrections with
the possibility of parole eligibility beginning at ten (10) years or a definite term of twenty-five
(25) years with parole eligibility beginning at ten (10) years, plus a consecutive one (1) to

twenty (20) years for use of a deadly weapon. GPA at 2. Furthermore, at sentencing counsel

5
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for Petitioner argued for a sentence of twelve (12) to life. See Reporter's Transcript: Sentencing
(4/5/19), at 13.

Second, by signing the guilty plea agreement, Petitioner acknowledged that no specific
sentence could be promised to him as the ultimate decision was up to the court. ?herefoﬁéé'
Petitioner's claim that the sentencing judge overlooked the promised sentence and imposed-4
different sentence instead is immaterial. Petition at 13. This provision was outlined in the

"Consequences of Plea" section of Petitioner's agreement:

CONSEQUENCES OF PLEA
I have not been promised or guaranteed any particular sentence by
anyone. I know that my sentence is to be determined by the Court within the
limits provided by statute.
I understand that if my attorney or the state of Nevada or both recommend
any specific punishment to the Court, the Court is not obligated to accept the
recommendation.

GPA, at 2. Petitioner also attested that his plea was voluntarily entered:

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me
with my attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the
charge(s) against me at trial.

I have discussed with my attorney any possible defenses, defense
strategies and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best
interest, and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my
attorney, and I am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled
substance or other drug which would in any manner impair my ability to
comprehend or understand this agreement or the proceedings surrounding my
entry of this plea.

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

B
Ea)
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GPA, at 4 (emphasis added). Moreover, at no point during sentencing did Petitioner inform
the court that he was promised a certain sentence, and Petitioner never objected at any point
when his counsel argued for twelve (12) years to life. Therefore, Petitioner's reliance on a
promise of twelve (12) to thirty-five (35) years is expressly contradicted by the agreement he
signed, and the sentencing transcript.

As such, Petitioner fails to provide any indication of coercion or any evidence to show
that he did not enter his plea freely and voluntarily. Accordingly, this Court finds that
Petitioner freely and voluntarily entered his plea, and the Supplemental Petition for Writ of
Habeas Corpus must be denied.

III. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 S. Ct. 2546 (1991). In
McKague v. Warden, 112 Nev. 159,912 P.2d 255 (1996), the Nevada Supreme Court similarly

observed that "[t]he Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution's right to counsel provision
as being coextensive with the Sixth Amendment to the United States Constitution." McKague
specifically held that with the exception of NRS 34.820(1)(a) (entitling appointed couns’cgll
when petitioner is under a sentence of death), one does not have "[a]ny canstitgtional o}
statutory right to counsel at all" in post-conviction proceedings. Id. at 164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as "the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750(1) reads:

[a] petition may allege that the Defendant is unable to pay the costs of the
proceedings or employ counsel. If the court is satisfied that the allegation of
indigency is true and the petition is not dismissed summarily, the court may
appoint counsel at the time the court orders the filing of an answer and a return.

In making its determination, the court may consider whether:

{a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or

(¢) Counsel is necessary to proceed with discovery.

7 o
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All three factors support the denial of Petitioner's request for appointment of wunséli
First, the issues are not difficult. Petitioner's claims that counsel failed to file an appeal and
that he did not freely and voluntarily enter his plea are both belied by the record and suitable
for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225. Second, Petitioner

is able to comprehend the proceedings before him. Petitioner is very litigious as he drafted his
own Supplemental Petition for Writ of Habeas Corpus, Motion for Appointment of Counsel,
and Request for an Evidentiary Hearing. Last, counsel is not necessary to proceed with
discovery. All of the facts and law necessary to resolve Petitioner's claims are already
available,

As such, this Court finds that appointment of counsel is not necessary. ‘

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 provides the manner in which the district court decides wixether an
evidentiary hearing is required. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an evidentiary
hearing is required. A petitioner must not be discharged or committed to the

custody of a person other than the respondent unless an evidentiary hearing is
held.

2. If the judge or justice determines that the petitioner is not entitled to
relief and an evidentiary hearing is not required, he shall dismiss the petition
without a hearing.

3. If the judge or justice determines that an evidentiary hearing is
required, he shall grant the writ and shall set a date for the hearing.

(Emphasis added).

The Nevada Supreme Court has held that if a petition can be resolved withg)gt
expanding the record, then no evidentiary hearing is necessary. Mann v. State, 118 _Nev.VSS_i‘l;
356, 46 P.3d 1228, 1231 (2002); Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 60§
(1994). A defendant is entitled to an evidentiary hearing if his petition is supported by specific
factual allegations, which, if true, would entitle him to relief unless the factual allegations are
repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; Hargrove, 100 Nev. at
502, 686 P.2d at 225 ("[a] defendant seeking post-conviction relief is not entitled to an

8
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evidentiary hearing on factual allegations belied or repelled by the record"). "A claim is
‘belied’ when it is contradicted or proven to be false by the record as it existed at the time the
claim was made." Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

In this instance, Petitioner is not entitled to an evidentiary hearing because there is ng

need to expand the record. All of the law and facts necessary to dispose of Petitioner's clainfs}‘:
are already available. |

As such, this Court finds that an evidentiary hearing is not necessary, and Petitioner's
request for an evidentiary hearing must be denied.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus
(Post-Conviction), shall be, and it is, hereby denied.

IT IS FURTHER ORDERED that the Supplemental Petition for Writ of Habeas Corpus
is denied.

IT IS FURTHER ORDERED that the Motion to Appoint Counsel is denied

IT IS FURTHER ORDERED that the Request for Evidentiary Hearing is denied.

DATED this 4.1 day of June, 2019,

mﬁx&éﬁffu W
JUDGE
STEVEN B. WOLFSON "y

Clark County District Attorney
Nevada Bar #001565

BY * ,
THANE. SKHREK
Chief Deputy District Attorney

Nevada Bar #6528

9
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 18th day of

June, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

17F00876/qh/appellate/dd/MVU

BY

RICHARD NEWSOME #1194269
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89070-0650

/s/D. Daniels
Secretary for the District Attorney's Office

Ab
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Electronically Filed
6/27/2019 8:18 AM
Steven D. Grierson

CLERK OF THE CC
NEO W'

DISTRICT COURT

CLARK COUNTY, NEVADA
RICHARD NEWSOME,
Case No: A-19-788618-W
Petitioner,
Dept No: 21
Vvs.
STATE OF NEVADA; ET AL,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on June 26, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on June 27, 2019,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 27 day of June 2019, I served a copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Richard Newsome # 1194269
P.O. Box 650
Indian Springs, NV 89018

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-19-788618-W
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Electronically Filed
6/26/2019 3:04 PM
Steven D. Grierson

CLERK OF THE CO
FCL W ,ﬁ\«»w

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #6528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

“VS- CASE NO: A-19-788618-W

RICHARD NEWSOME JR., .
aka Richard Newsome, #5437116 DEPT NO: XX1

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: May 28, 2019
TIME OF HEARING: 9:30 AM

THIS CAUSE having come on for hearing before the Honorable VALERIE ADAIR,
District Judge, on the 28th day of May, 2019, the Petitioner not being present, PROCEEDING
IN PROPER PERSON, the Respondent being represented by STEVEN B. WOLFSON, Clark
County District Attorney, by and through ADAM 8. OSMAN, Deputy District Attorney, and
the Court having considered the matter, including briefs, transcripts, and documents on file
herein, now therefore, the Court makes the following findings of fact and conclusions of law:
/

/
/
1
i
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PROCEDURAL BACKGROUND

On February 2, 2017, Richard Newsome Jr. (Hereinafter "Petitioner") was charged by
way of Indictment with one count MURDER WITH USE OF A DEADLY WEAPON
(Category A Felony - NRS 200.010, 200.030, 193.165 - NOC 50001) and one count
ASSAULT WITH A DEADLY WEAPON (Category B Felony - NRS 200.471 - NOC 5021)
for acts committed on or about January 14, 2017. On February 9, 2017, a Superseding
Indictment was filed charging Petitioner with one count MURDER WITH USE OF A
DEADLY WEAPON (Category A Felony - NRS 200.010, 200.030, 193.165 - NOC 50001);
one count ASSAULT WITH A DEADLY WEAPON (Category B Felony - NRS 200.471 -
NOC 5021); one count ACESSORY TO MURDER WITH USE OF A DEADLY WEAPON
(Category C Felony - NRS 195.030, 195.040, 200.010 - NOC 53090); and BATTERY WITH
SUBSTANTIAL BODILY HARM (Category C Felony - NRS 200.481 - NOC 50214). On
February 16, 2017, Petitioner plead not guilty to the charges and waived his right to a speedy
trial.

On December 14, 2017, the State filed a Second Amended Superseding Indictment and
Petitioner entered a Guilty Plea Agreement to MURDER (SECOND-DEGREE) WITH USE
OF A DEADLY WEAPON (Category A Felony - NRS 200.010, 200.030.2, 193.165 - NOE
5011) in which the State retained the right to argue at sentencing.

On February 8, 2018, Petitioner was sentenced to LIFE with the possibility of parole
after ten (10) years in the Nevada Department of Corrections ("NDC") with a consecutive term
of a minimum of ninety-six (96) months and a maximum of two-hundred forty (240) months
in NDC with three-hundred ninety-four (394) days credit for time served. The Judgment of
Conviction was filed March 5, 2018.

On February 1, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (Hereinafter
"Petition"), Supplemental Petition for Writ of Habeas Corpus (Hereinafter "Supplement"),
Motion for Appointment of Counsel (Hereinafter "Motion"), and Request for an Evidentiary
Hearing (Hereinafter "Request"). The State responded on May 1, 2019. The court held a
hearing on May 14, 2019, and set the matter for decision on May 28, 2019.

2
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ANALYSIS

L PETITIONER WAIVED HIS APPELLATE RIGHTS

In his Petition, Petitioner claims that counsel failed to file a notice of appeal although
Petitioner expressed dissatisfaction with his sentence. Petition at 3. Petitioner also alleges that
counsel failed to acquire his consent not to file a notice of appeal. Id.

Counsel is only obligated to file a notice of appeal or to consult with a defendant
regarding filing a notice of appeal in certain circumstances. Toston v. State, 127 Nev. 971, 267
P.3d 795 (2011). "[T]rial counsel has a constitutional duty to file a direct appeal in two
circumstances: when requested to do so and when the defendant expresses dissatisfaction with
his conviction, and that the failure to do so in those circumstances is deficient for purposes of
proving ineffective assistance of counsel.” Id. at 977, 267 P.3d at 800. Moreover, trial couns%i
has no constitutional obligation to always inform or consult with a defendant regarding his
right to a direct appeal when the defendant is convicted pursuant to a guilty plea. Id. Rather,

[t]hat duty arises in the guilty-plea context only when the defendant inquires

about the right to appeal or in circumstances where the defendant may benefit

from receiving advice about the right to a direct appeal, 'such as the existence of
a direct appeal claim that has reasonable likelihood of success.

Id. (quoting Thomas v. State, 115 Nev. 148, 150, 979 P.2d 222, 223 (1999)).

Courts should consider "all the information counsel knew or should have known" and

focus on the totality of the circumstances. Roe v, Flores-Ortega, 528 U.S. 470, 480, 120 8. Ct.

1029, 1036 (2000). Importantly, whether the defendant's conviction followed a guilty plea is
highly relevant to the inquiry "both because a guilty plea reduces the scope of potentially
appealable issues and because such a plea may indicate that the defendant seeks an end gq
judicial proceedings." Id. Thus, when a defendant who pleaded guilty claims that he was
deprived of the right to appeal, "the court must consider such factors as whether the defendant
received the sentence bargained for as part of the plea and whether the plea expressly reserved
or waived some or all appeal rights." Id.

Petitioner has not alleged, and there is no indication in the record, that he reserved his
appeal rights, asked counsel to file an appeal on his behalf, or otherwise wished to challenge

3
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his conviction or sentence. Petitioner states that he was dissatisfied with his sentence, but
provides no context as to whether he informed counsel of this dissatisfaction. Petitioner's
conclusory statement that counsel "failed" to file an appeal ignores the fact that "the burden is
on the client to indicate to his attorney that he wishes to pursue an appeal.” Toston, 127 Neg__é
at 979, 267 P.3d at 801 (internal citation, quotation marks and brackets omitted). Indeed,
Petitioner expressly waived his appeal rights in his Guilty Plea Agreement:

WAIVER OF RIGHTS
By entering my plea of guilty, I understand that I am waving and forever
giving up the following rights and privileges:

6. The right to appeal the conviction with the assistance of an attorney
either appointed or retained, unless specifically reserved in writing and agreed
upon as provided in NRS 174.035(3). I understand this mean I am
unconditionally waiving my right to a direct appeal of this conviction, including
any challenge based upon reasonable constitutional, jurisdictional or other
grounds that challenge the legality of the proceedings as stated in NRS
177.015(4). However, I remain frec to challenge my conviction through other
post-conviction remedies including a habeas corpus petition pursuant to NRS
Chapter 34.

Guilty Plea Agreement ("GPA")(12/14/17), at 4. Counsel was fully aware of this waiver. é-z,

Petitioner fails to demonstrate that counsel was ineffective for allegedly failing 6

consult with him about an appeal. Toston, 127 Nev. at 977, 267 P.3d at 800. He has provided

no evidence of his request or dissatisfaction, as required. Ford v. Warden, 111 Nev. 872, 882,
901 P.2d 123, 129 (1995) ("The burden of production lies with the petitioner in petitions for
writ of habeas corpus") (citing NRS 34.370(4)). As such, his claim is a bare allegation suitable
only for summary dismissal. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

Accordingly, this Court finds Petitioner waived his appellate rights and the Petition for

Writ of Habeas Corpus must be denied.

1I. PETITIONER ENTERED HIS GUILTY PLEA FREELY AND
VOLUNTARILY

Petitioner claims in his Supplemental Petition that he was coerced into entering his pl%ﬁ
% b

agreement and did not received the deal he bargained for, which was twelve (12) to miﬂy—ﬁx?é

4
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(35) years. Supplement at 3-4. This claim is belied by the record and suitable for only summary
denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Pursuant to NRS 176.165, after sentencing, a defendant's guilty plea can only be
withdrawn to correct "manifest injustice." See also Baal v. State, 106 Nev. 69, 72, 787 P.2d

391, 394 (1990). The law in Nevada establishes that a plea of guilty is presumptively valid,
and the burden is on a defendant to show that the plea was not voluntarily entered. Brvant v.
State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing Wingfield v. State, 91 Nev. 336,
337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does not exist if the defendant entered
his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394. B

A court shall look to the totality of the circumstances to determine whethér the plé;
was made freely, knowingly and voluntarily, and whether the defendant understood the nature
of the offense and the consequences of the plea. State v. Freese, 116 Nev. 1097, 1105, 13 P.3d
442, 448 (2000). The "totality of the circumstances"” test includes a review of the plea
agreement, the canvass conducted by the district court, and the record as a whole. Id.; Woods,
114 Nev. at 475, 958 P.2d at 95. Further, there is "[n]o specific formula for making this

determination,” thus each case is evaluated on a case-by-case basis. Freese, 116 Nev, at 1106,

13 P.3d at 448. Even though there is no specific formula, the Nevada Supreme Court has
concluded that "[a] thorough plea canvass coupled with a detailed, consistent, written plea
agreement supports a finding that the defendant entered the plea voluntarily, knowingly, and
intelligently.” Molina, 120 Nev. at 191, 87 P.3d at 537-38.

First, there is no indication in Petitioner's guilty plea agreement that he ‘would be
receiving a sentence of twelve (12) to thirty-five (35) years. Petitioner's guilty plea agreement
specifically states that the State would retain the right to argue for any sentence, and that the
consequence of Petitioner's plea would be Life in the Nevada Department of Corrections with
the possibility of parole eligibility beginning at ten (10) years or a definite term of twenty-five
(25) years with parole eligibility beginning at ten (10) years, plus a consecutive one (1) to

twenty (20) years for use of a deadly weapon. GPA at 2. Furthermore, at sentencing counsel

5
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for Petitioner argued for a sentence of twelve (12) to life. See Reporter's Transcript: Sentencing
(4/5/19), at 13.

Second, by signing the guilty plea agreement, Petitioner acknowledged that no specific
sentence could be promised to him as the ultimate decision was up to the court. ?herefoﬁéé'
Petitioner's claim that the sentencing judge overlooked the promised sentence and imposed-4
different sentence instead is immaterial. Petition at 13. This provision was outlined in the

"Consequences of Plea" section of Petitioner's agreement:

CONSEQUENCES OF PLEA
I have not been promised or guaranteed any particular sentence by
anyone. I know that my sentence is to be determined by the Court within the
limits provided by statute.
I understand that if my attorney or the state of Nevada or both recommend
any specific punishment to the Court, the Court is not obligated to accept the
recommendation.

GPA, at 2. Petitioner also attested that his plea was voluntarily entered:

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me
with my attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the
charge(s) against me at trial.

I have discussed with my attorney any possible defenses, defense
strategies and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best
interest, and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my
attorney, and I am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled
substance or other drug which would in any manner impair my ability to
comprehend or understand this agreement or the proceedings surrounding my
entry of this plea.

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

B
Ea)
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GPA, at 4 (emphasis added). Moreover, at no point during sentencing did Petitioner inform
the court that he was promised a certain sentence, and Petitioner never objected at any point
when his counsel argued for twelve (12) years to life. Therefore, Petitioner's reliance on a
promise of twelve (12) to thirty-five (35) years is expressly contradicted by the agreement he
signed, and the sentencing transcript.

As such, Petitioner fails to provide any indication of coercion or any evidence to show
that he did not enter his plea freely and voluntarily. Accordingly, this Court finds that
Petitioner freely and voluntarily entered his plea, and the Supplemental Petition for Writ of
Habeas Corpus must be denied.

III. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 S. Ct. 2546 (1991). In
McKague v. Warden, 112 Nev. 159,912 P.2d 255 (1996), the Nevada Supreme Court similarly

observed that "[t]he Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution's right to counsel provision
as being coextensive with the Sixth Amendment to the United States Constitution." McKague
specifically held that with the exception of NRS 34.820(1)(a) (entitling appointed couns’cgll
when petitioner is under a sentence of death), one does not have "[a]ny canstitgtional o}
statutory right to counsel at all" in post-conviction proceedings. Id. at 164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as "the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750(1) reads:

[a] petition may allege that the Defendant is unable to pay the costs of the
proceedings or employ counsel. If the court is satisfied that the allegation of
indigency is true and the petition is not dismissed summarily, the court may
appoint counsel at the time the court orders the filing of an answer and a return.

In making its determination, the court may consider whether:

{a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or

(¢) Counsel is necessary to proceed with discovery.

7 o
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All three factors support the denial of Petitioner's request for appointment of wunséli
First, the issues are not difficult. Petitioner's claims that counsel failed to file an appeal and
that he did not freely and voluntarily enter his plea are both belied by the record and suitable
for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225. Second, Petitioner

is able to comprehend the proceedings before him. Petitioner is very litigious as he drafted his
own Supplemental Petition for Writ of Habeas Corpus, Motion for Appointment of Counsel,
and Request for an Evidentiary Hearing. Last, counsel is not necessary to proceed with
discovery. All of the facts and law necessary to resolve Petitioner's claims are already
available,

As such, this Court finds that appointment of counsel is not necessary. ‘

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 provides the manner in which the district court decides wixether an
evidentiary hearing is required. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an evidentiary
hearing is required. A petitioner must not be discharged or committed to the

custody of a person other than the respondent unless an evidentiary hearing is
held.

2. If the judge or justice determines that the petitioner is not entitled to
relief and an evidentiary hearing is not required, he shall dismiss the petition
without a hearing.

3. If the judge or justice determines that an evidentiary hearing is
required, he shall grant the writ and shall set a date for the hearing.

(Emphasis added).

The Nevada Supreme Court has held that if a petition can be resolved withg)gt
expanding the record, then no evidentiary hearing is necessary. Mann v. State, 118 _Nev.VSS_i‘l;
356, 46 P.3d 1228, 1231 (2002); Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 60§
(1994). A defendant is entitled to an evidentiary hearing if his petition is supported by specific
factual allegations, which, if true, would entitle him to relief unless the factual allegations are
repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; Hargrove, 100 Nev. at
502, 686 P.2d at 225 ("[a] defendant seeking post-conviction relief is not entitled to an

8
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evidentiary hearing on factual allegations belied or repelled by the record"). "A claim is
‘belied’ when it is contradicted or proven to be false by the record as it existed at the time the
claim was made." Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).

In this instance, Petitioner is not entitled to an evidentiary hearing because there is ng

need to expand the record. All of the law and facts necessary to dispose of Petitioner's clainfs}‘:
are already available. |

As such, this Court finds that an evidentiary hearing is not necessary, and Petitioner's
request for an evidentiary hearing must be denied.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus
(Post-Conviction), shall be, and it is, hereby denied.

IT IS FURTHER ORDERED that the Supplemental Petition for Writ of Habeas Corpus
is denied.

IT IS FURTHER ORDERED that the Motion to Appoint Counsel is denied

IT IS FURTHER ORDERED that the Request for Evidentiary Hearing is denied.

DATED this 4.1 day of June, 2019,

mﬁx&éﬁffu W
JUDGE
STEVEN B. WOLFSON "y

Clark County District Attorney
Nevada Bar #001565

BY * ,
THANE. SKHREK
Chief Deputy District Attorney

Nevada Bar #6528

9
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 18th day of

June, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

17F00876/qh/appellate/dd/MVU

BY

RICHARD NEWSOME #1194269
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89070-0650

/s/D. Daniels
Secretary for the District Attorney's Office

Ab
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Steven D. Grierson

CLERg OF THE CO
CSERV )

DISTRICT COURT
CLARK COUNTY, NEVADA
RICHARD NEWSOME,
Plaintiff(s), Case No: A-19-788618-W

Dept No: XX1
vs.

STATE OF NEVADA; ET AL.,

Defendant(s).

CERTIFICATE OF RE-SERVICE

I HEREBY CONFIRM that the Notice of Entry of Findings of Fact Conclusions of Law
and Order originally filed on June 27, 2019 has been served on the Office of the Clark County
District Attorney and the Office of the Attorney General via electronic service.

All other respective party(ies) and their counsel(s), if any, have already received copies

via U.S. Mail when initially filed.

Steven D, Grierson, Clerk of the Court

s/Debra Donaldson
Debra Donaldson, Deputy Clerk

-1-

Case Number: A-19-788618-W
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A-19-788618-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES May 14, 2019

A-19-788618-W Richard Newsome, Jr., Plaintiff(s)
VS.
State of Nevada, Defendant(s)

May 14, 2019 9:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Adair, Valerie COURTROOM: RJC Courtroom 11C
COURT CLERK: Athena Trujillo

RECORDER: Robin Page

REPORTER:

PARTIES
PRESENT: Keach, Eckley M. Attorney

JOURNAL ENTRIES

- COURT noted it is unable to locate the transcript from Entry of Plea and ORDERED, matter SET for
decision.

5/28/19 9:30 AM DECISION

PRINT DATE:  08/09/2019 Page1 of 2 Minutes Date:  May 14, 2019
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A-19-788618-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES May 28, 2019

A-19-788618-W Richard Newsome, Jr., Plaintiff(s)
VS.
State of Nevada, Defendant(s)

May 28, 2019 9:30 AM Decision

HEARD BY: Adair, Valerie COURTROOM: RJC Courtroom 11C
COURT CLERK: Athena Trujillo

RECORDER: Robin Page

REPORTER:

PARTIES
PRESENT: Osman, Adam B. Attorney

JOURNAL ENTRIES

- Court noted it is clear from the plea canvass that the range of punishment was discussed and
ORDERED, motion DENIED; State to prepare the order.

PRINT DATE:  08/09/2019 Page2 of 2 Minutes Date:  May 14, 2019
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Certification of Copy and
Transmittal of Record

State of Nevada SS
County of Clark } .

Pursuant to the Supreme Court order dated August 2, 2019, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing
is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 74.

RICHARD ALLAN NEWSOME, JR.,

Plaintiffi Case No: A-19-788618-W
et Related Case C-17-321043-1

Dept. No: XXI
Vvs.

STATE OF NEVADA; WARDEN BRIAN
WILLIAMS,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 9 day of August 2019.

Steven D. Grierson, Clerk of the Court

%Mk

Heather Ungermann, Deputy Clerk






