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1 LAS VEGAS, NEVADA, THURSDAY, APRIL 18, 2019, 3:55 P.M.

2 (Court was called to order)

3           THE COURT:  This is the Judge.  I'm calling the case

4 of Huerta versus Rogich, A686303.  Appearances, please, from the

5 plaintiff to the defendant to the third parties.

6           MR. SIMONS:  This is Mark Simons on behalf of Nanyah

7 Vegas.

8           THE COURT:  Thank you.

9           MR. LIEBMAN:  This is Joseph Liebman and Dennis

10 Kennedy on behalf of Eldorado Hills.

11           MR. WIRTHLIN:  Brenoch Wirthlin, Sam Lionel, and Tom

12 Fell on behalf of Rogich defendant [inaudible].

13           THE COURT:  Mr. Wirthlin, if that is you speaking, I'm

14 having a very hard time hearing you.  Can you increase the sound

15 on your device.

16           MR. WIRTHLIN:  Yes.  We tried, Your Honor.  Is that

17 better?

18           THE COURT:  Yes.  Thank you.  So I have set a hearing

19 today on Nanyah Vegas LLC’s emergency motion to address

20 defendant Rogich Family Irrevocable Trust NRS 163.120 notice

21 and/or motion to continue trial for purposes of NRS 163.120.  To

22 let everyone know, I think I have read everything that you have

23 filed in the last ten days.  I've done it in a hurried basis,

24 but I believe that I'm prepared.

25           So, Mr. Simons, let me hear from you on your motion.
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1           MR. SIMONS:  The motion is pretty straightforward. 

2 We’re going to have to address it in some fashion.  We

3 identified that given that Mr. Rogich is a beneficiary, as well

4 as trustee, it may not apply.  But apparently in our

5 communications previously in the 2.67 meeting there was no

6 resolution, so that leaves two options, really, for the Court to

7 address.

8           One is either try the case, but not enter judgment

9 based upon the jury verdict until the 163.120 timeline is

10 complied with, and then deal with any activity after that, or,

11 two, do a short continuance.  It’s only going to be about 40

12 days that I think would be necessary to get it in full

13 compliance.  And then the Court wouldn’t have any need to delay

14 the proceedings and could enter judgment immediately after the

15 jury verdict.

16           THE COURT:  Thank you.

17           MR. SIMONS:  So --

18           THE COURT:  Did I cut you off?  Go ahead.

19           MR. SIMONS:  No, no.  I just want to make -- that’s

20 really the kind of scenario we’re looking at.  If the Court may

21 recall, there was a previous continuance of this case, not

22 because of any substantive issue, but back in November Mr.

23 Lionel asked to continue the case for personal reasons, and then

24 a six-month continuance was granted over the objection of

25 Nanyah.
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1           In this instance we think we have a substantive, or at

2 least an issue that can be addressed and should be addressed,

3 and procedurally for judicial economy and to really streamline

4 things and not, you know, make more appellate issues, a simple

5 continuance and a short continuance is warranted.

6           There was an argument that that’s prejudicial, but, in

7 fact, it’s all really -- there’s an inconvenience that is being

8 alleged rather than a prejudicial effect.  So I think for

9 judicial economy and full compliance we suggested that a short

10 continuance be appropriate so that all the 163.120 obligations

11 are complied with.

12           THE COURT:  Thank you, Mr. Simons.

13           MR. SIMONS:  That’s it.

14           THE COURT:  Let me hear from Rogich defendants before

15 I hear from Eldorado.

16           MR. WIRTHLIN:  Yes, Your Honor.  This is Brenoch

17 Wirthlin.  We think that as to the two aspects of that motion

18 that Mr. Simons referenced, we’ll take the continuance request

19 first.  And we would submit, Your Honor, that pursuant to EDCR

20 7.30 both (c) and (d), the Court -- the plaintiff did not comply

21 with those requirements, which require -- I can read very

22 briefly from that provision.

23           Subsection (c) states except in criminal matters, if a

24 motion for continuance is filed within 30 days before the date

25 of the trial, the motion must contain a certificate of counsel
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1 for the movant that counsel has provided counsel’s client with a

2 copy of the motion and supporting documents.  The court will not

3 consider any motion filed in violation of this paragraph.

4           And in subsection (d) it states no continuance may be

5 granted unless the contents of the affidavit conform to this

6 rule, and then it talks about exceptions for mining cases which

7 does not apply.

8           We would submit, Your Honor, that in addition to the

9 prejudice that EDCR 7.30 and the lack of that certification in

10 plaintiff’s motion prohibits the trial from being continued.

11           I do want to note just as well, there have been two

12 continuances.  I believe the first one was at the request of the

13 plaintiff, and then there was the previous continuance, which I

14 think the Court was willing to hear the case in February and

15 plaintiff wanted to have it moved and the Court was willing to

16 accommodate.  But I think as far as the continuance goes, Your

17 Honor, this case has been pending for five and a half years and

18 the Court has given us a firm setting.  And even if EDCR 7.3

19 would permit the case to be continued or the trial to be

20 continued, it cannot be for those reasons.

21           With respect to the second aspect, I think that

22 that’s, and we pointed that out in our pleading, but I think

23 it’s unnecessary and it’s premature for the Court to make a

24 determination.  I think that these issues right now, I think

25 that these issues are not proper before the Court yet.  They
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1 will be at trial, and the Court can address them at that time as

2 needed.  I think that anything other than that would constitute

3 an advisory ruling and is just unnecessary.

4           THE COURT:  Thank you.

5           MR. WIRTHLIN:  Thank you.

6           THE COURT:  And, Mr. Kennedy and Liebman.

7           MR. KENNEDY:  Yes, Your Honor.  Dennis Kennedy for

8 Eldorado.  We don’t have a position on this.  We’re willing to

9 go along with whatever the Court decides.

10           THE COURT:  Okay.  And let me hear again from you as

11 in a form of a reply, Mr. Simons.

12           MR. SIMONS:  Thank you.  I do note that my motion

13 identifies that the client was fully advised and consents to

14 this activity, and so we put that in there.  It’s not in the

15 form of an affidavit or a declaration that’s sufficient to

16 achieve that.

17           Two, it can’t be an issue at trial.  The statute

18 actually says once it’s brought to the attention of the Court --

19 and, again, this is a uniform provision.  Once it’s brought to

20 the attention of the Court, the Court has to do something.  The

21 Court can’t just ignore it and try the case and then somehow let

22 this be an issue at trial for the jury to decide.  This -- the

23 Court has to recognize that under this provision, it’s got to

24 address the situation.  So the request that, hey, just let it go

25 to trial and we’ll deal with it at trial, that -- that’s not the
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1 answer.

2           We suggest the proper and really most convenient way

3 to approach this, both for judicial economy and to minimize

4 appellate issues which we’ve all been trying to do, is just --

5 it’s only going to take, I think, about 37 days to be accurate

6 because the notices -- requests for information on who the

7 beneficiaries are and the address was already sent out.  I've

8 asked orally.  That information hasn’t been provided, but it

9 will be provided shortly.  The notice gets served, there is --

10 then everything is a go.

11           MR. WIRTHLIN:  Your Honor, this is Brenoch, and I --

12 I'm perfectly fine with Mr. Simons replying after I respond, but

13 I would dispute that his declaration contains any certification

14 that he has provided this to his counsel -- or, I'm sorry, to

15 his -- to his client.  So with respect to that -- right, on page

16 2 and 3 of the motion.

17           THE COURT:  And, Mr. Kennedy, and then Mr. Simons if

18 you have anything more to add.

19           MR. KENNEDY:  Your Honor, Dennis Kennedy.  No, nothing

20 else.

21           THE COURT:  Mr. Simons.

22           MR. SIMONS:  If you think that there is a deficiency

23 in the affidavit, I will get an affidavit from my client

24 acknowledging the motion, acknowledging the contents thereof,

25 and acknowledging that the continuance is being contemplated and
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1 requested.

2           MR. WIRTHLIN:  Your Honor, I --

3           THE COURT:  Yes?

4           MR. WIRTHLIN:  Go ahead.  I'm sorry, Mr. Simons.

5           MR. SIMONS:  And so again, the provisions of 163.120

6 are different and distinct with regards to continuance.  It’s a

7 mechanism, what does the court do when this situation arises. 

8 This wasn’t -- clearly was not something that you were unaware

9 of or that Rogich Trust was unaware of.  Five years, they’ve

10 never said anything.  This could have easily been handled.  No,

11 it’s at the eve of trial, an ambush type of tactic, so we’re

12 just trying to figure out the best and most cost effective and

13 efficient way to deal with all of them.

14           MR. WIRTHLIN:  And, Your Honor -- I'm sorry, EDCR 7.30

15 (e) does provide, and I'm quoting here, no amendments or

16 additions to affidavits for a continuance will be allowed at the

17 hearing on the motion.  And we would submit that any

18 supplemental or additional affidavit is improper and must be

19 excluded if the trial should go forward.  We dispute the other

20 assertions at this time, but we’ll rest on that, Your Honor.

21           THE COURT:  All right.  Mr. Simons, it’s your motion. 

22 You get the last bite at the apple.

23           MR. SIMONS:  If the Court recalls the last

24 continuance, it was an oral continuance made by Mr. Lionel, I

25 believe.  So, I mean, to -- well, enough said.  I think the
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1 Court is very cognizant of the issue that’s presented before it

2 and I don’t think I have anything else to add.

3           THE COURT:  Thank you.  I have a -- before I rule, I

4 have a couple of questions for you, Mr. Simons.  We did some

5 research on 163.120 and how it’s applied.  Do you have certainty

6 that there is unity of interest between Mr. Rogich as the sole

7 beneficiary of the trust?

8           MR. SIMONS:  Am I certain about that?  No, because --

9 and I have to refer to what the opposition said, and the

10 opposition says -- just one second -- that Mr. Rogich is not the

11 only beneficiary.  So that’s the first I've heard of that, so I

12 cannot tell you with certainty that Mr. Rogich is the only

13 beneficiary.

14           THE COURT:  Okay.

15           MR. SIMONS:  Because there is an indication he’s not,

16 so that’s all I have to go with right then.

17           THE COURT:  And other cases seem to suggest that if

18 there’s been an implied notification of the beneficiaries early

19 in the action that that may alter the statute.  Can you argue

20 that you have implied notification to the beneficiaries?

21           MR. SIMONS:  To the -- I was under the belief, based

22 upon the deposition testimony, that Mr. Rogich was the only

23 beneficiary.  Before this hearing I tried to address that with

24 Rogich Trust’s attorneys, and they would not disclose who the

25 beneficiaries were.  So in the abstract, it seems -- it would
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1 seem shocking to me to think that this case has already gone up

2 to the Supreme Court once and come back down.

3           The Rogich defendants have been in this case, have

4 actually moved for summary judgment, actually defended summary

5 judgment claims without ever raising this issue, indicating to

6 me that any beneficiary was fully cognizant of this action, of

7 the notice.  And so that’s why I don’t -- I don’t see how the

8 provisions of 163.120 are necessary or implicated.  But, again,

9 I don’t know until I know who the beneficiaries are.  Because if

10 it’s his wife, clearly, you know, there’s going to be

11 constructive notice.  If there’s somebody else, I don’t know.

12           MR. WIRTHLIN:  And, Your Honor, we -- this is Brenoch

13 Wirthlin.  We will provide that information pursuant to the

14 statute.  If the Court has additional questions about that,

15 frankly, that’s the first that I've heard about that out of an

16 argument, and I would request that the trial not be continued,

17 but that we be permitted to brief that issue and submit briefs

18 on that.

19           THE COURT:  All right.  And -- all right.  So let me

20 get back to my questions to Mr. Simons.

21           Mr. Simons, 163.120(2) really -- really ties your

22 hands as far as timing.  It says that you have -- what it seems

23 to me is that it gives you the chance either before the 16.1 or

24 after to determine who the beneficiaries are so that they can be

25 given notice so that they have the ability to intervene.
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1           And I realize that there’s a provision there that

2 within such time as the Court may fix, but the way I read it is

3 that so that if you don’t have it by the time that the initial

4 disclosures are made you can ask for additional time.  I don’t

5 see where it can be made on the eve of trial.  So I need to hear

6 more about that, what you think my discretion is.  Because --

7           MR. SIMONS:  Well, it actually --

8           THE COURT:  -- my biggest --

9           MR. SIMONS:  -- gave you a date --

10           THE COURT:  -- my biggest --

11           MR. SIMONS:  -- that said it was done after the Court

12 had rendered a judgment.  This Court vacated the judgment, said

13 here’s what we’re going to do, I'm vacating the judgment, do

14 your notice, then we’ll deal with what the beneficiaries are.

15           It’s not a mechanism to preclude a judgment moving --

16 a verdict being entered or a judgment moving forward.  It has to

17 deal with giving opportunity.  And it says only before judgment. 

18 That’s all.  That’s what the statute says.  And there is -- if

19 the Court says that -- well, none of the courts or the cases

20 that deal with it have said if you don’t do it by the time you

21 do a 16.1 disclosure or a disclosure your hands are -- you're

22 handcuffed.

23           If we’re going to look at that, then what we have to

24 look at is 16.1 also requires the defendants to notify in their

25 16.1 who are the beneficiaries.  It requires the defendants to
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1 produce a copy of the trust.  So it goes both ways.

2           It’s not all of the sudden, hey, let’s surprise and

3 let’s penalize Nanyah, let’s do that on the eve of trial after

4 we’ve tried this case for five years.  Defendants haven’t said

5 anything, and, in fact, the case law says, look, all they have

6 to do is request and participate in the activity before

7 judgment.  That’s what it says.

8           THE COURT:  Right.  But the purpose of --

9           MR. SIMONS:  And the other decision would absolutely

10 be contrary to the whole scope and intent and purpose and case

11 law.

12           THE COURT:  But the -- the purpose of the statute to

13 me is to give beneficiaries due process to give them the chance

14 to intervene.  You don’t even have a response to the letter. 

15 And, frankly, the letter didn’t specify a time frame.  I don’t

16 know if it goes back to the 2013 original case or the

17 consolidated case filed on November 4, 2016.  I don’t think it

18 would be possible to have a response before the time that’s set

19 for trial now.  That’s my concern.

20           MR. SIMONS:  Yeah.  This is Mark Simons.  That’s why a

21 slight continuance has been requested so that that can be fully

22 complied with because there -- the opportunity to comply with

23 the statute has to be provided.  And the request was made, the

24 statute says you provide -- the information has to be produced,

25 but it only applied to the then current beneficiaries.  It’s not
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1 to every beneficiary ever.  It’s only the then current.  It’s

2 very specific on that.  So to the extent you're saying we don’t

3 know who would be the beneficiary, it’s very limited.

4           THE COURT:  Well, but it’s contemplated that it would

5 be done within 30 days after fling the action, and that action

6 was filed in November of 2016.

7           MR. SIMONS:  Your Honor, Mark Simons again.  It

8 actually says, the case law that’s interpreted says the court

9 has discretion.  If the court is going to decline discretion,

10 that’s one thing.  It doesn’t say that this is the only period

11 of time.  In fact, the cases very clearly say that’s why the

12 language is inserted in there because this does arise.  It’s

13 not, hey, you’ve got 30 days and that’s it.  And that’s not how

14 the statute is written and that’s not how it’s been interpreted.

15           THE COURT:  Good enough.  Does anybody --

16           MR. SIMONS:  It’s clear and simple.  I'm sorry, Your

17 Honor.

18           THE COURT:  No, I'm sorry.  Go ahead, please.  Mr.

19 Simons, did I cut you off?  I didn’t mean to.

20           MR. SIMONS:  The only thing I was going to say is

21 denying the ability to allow for compliance with the statute

22 would be an abuse of discretion when there is clearly

23 opportunity and time to do so.

24           THE COURT:  Okay.  Does anyone else have anything to

25 add before I rule?  Okay.  The ruling today with regard to
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1 Nanyah’s emergency motion to address the notice issue, the Court

2 will take judicial notice of 163.120.  The Court denies the

3 motion to continue the trial, and Monday at 10:00 we will argue

4 the legal aspect with regard to the scope of my discretion.

5           I only scratched the surface on my research with my

6 law clerk.  I assume you guys have done more or can do more.  So

7 I’ll hear argument with regard to the discretion issue Monday at

8 10:00 a.m. before we start choosing a jury.  Any briefs --

9           MR. WIRTHLIN:  Your Honor --

10           THE COURT:  Any briefs that get filed here need to be

11 by midnight on Sunday.  And now comments, please?

12           MR. WIRTHLIN:  Your Honor, just one housekeeping

13 matter.  I think we had talked about a motion that Mr. Simons

14 had pending with respect to his implied contract claim and we

15 were going to see if that could be argued after a jury was

16 selected.  We’d be fine doing it at that time or whatever time

17 the Court decides.

18           THE COURT:  You know, I was never asked to sign an

19 order shortening time on that.  I assumed the issue was dead. 

20 Is that --

21           MR. SIMONS:  Your Honor, what we discussed at the last

22 hearing was that the parties would contemplate how best to

23 submit that issue to you and get it resolved.  So there wasn’t

24 -- you weren’t -- didn’t instruct us to sign off on an order

25 shortening time or request that.  So the parties contemplated a
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1 2.67 meeting to approach that.

2           THE COURT:  Well, I was just never --

3           MR. SIMONS:  Also --

4           THE COURT:  -- I was never informed that you had even

5 discussed it, so I -- I don’t have a crystal ball, guys.  All

6 right.  So, Mr. Simons, what do you believe was contemplated?

7           MR. SIMONS:  That there -- the Court had a motion on

8 an NRCP 15 --

9           THE COURT:  Right.

10           MR. SIMONS:  -- motion --

11           THE COURT:  A countermotion.  Right.

12           MR. SIMONS:  -- that was stricken and was not

13 addressed at the time it was calendared.  So I brought that to

14 the Court’s attention.

15           THE COURT:  Right.

16           MR. SIMONS:  The Court said to counsel, you figure out

17 how you want to deal with it.  And so we -- there was an

18 opposition filed by Eldorado, and we were going to just argue

19 that briefly to have a decision before trial.

20           THE COURT:  All right.  So if both parties consent to

21 that, just let me know in writing that you consent.  Otherwise

22 -- because I need to know to be prepared, as well.

23           MR. SIMONS:  Okay.

24           THE COURT:  And if there’s --

25           MR. SIMONS:  And last --
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1           THE COURT:  If any other briefing --

2           MR. LIEBMAN:  This is Joseph Liebman on behalf of

3 Eldorado Hills.  There was -- there was certainly some confusion

4 at the last hearing.  My -- my understanding was that there --

5 there was an instruction of Mr. Simons wanted it to be heard to

6 -- to seek further -- that there was certainly discussion

7 [indiscernible] I believe Mr. Simons, that he wasn’t going to

8 refile the motion.  We filed an opposition just to be on the

9 safe side to the extent that issue comes up.

10           Obviously, we oppose any sort of 15(b) amendment at

11 this particular point in time.  It’s certainly up to the Court

12 whether or not the Court wants to hear that particular issue. 

13 We would -- we would -- and this was in our opposition, we

14 believe it’s premature [indiscernible] to amendment that are

15 baseline implying an express intent during.  I don’t -- we

16 haven’t even gotten to that point yet.

17           So we would -- we would certainly take the position

18 that if Mr. Simons wants to file a rule 15(b) motion, that he

19 make that motion during trial based on what happens at trial and

20 the Court can entertain it at that particular point in time. 

21 That’s our position on that issue.

22           THE COURT:  All right.  So I’ll put it back to the

23 parties.  Mr. Simons, I’ll be happy to sign an order shortening

24 time if one is presented tomorrow.

25           MR. SIMONS:  Okay.  And lastly, to be prepared,
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1 because there was a request for judicial notice and application

2 of the law of the case.

3           THE COURT:  Yeah, that --

4           MR. SIMONS:  That would probably need to be addressed

5 prior to the commencement of trial.

6           THE COURT:  There's no need to argue that.  I've

7 already indicated in my ruling today that I do take judicial

8 notice of the statute.  I take judicial notice of all statutes,

9 and that’s -- that’s not even discretionary.

10           MR. SIMONS:  Well, Your Honor, I wasn’t referring to

11 the statute 163.120.

12           THE COURT:  Oh.

13           MR. SIMONS:  I was referring to the Nevada Supreme

14 Court decision.

15           THE COURT:  And where is that?

16           MR. SIMONS:  We filed that.  I can provide your office

17 with a courtesy copy.

18           THE COURT:  That would be good, and I’ll be happy to

19 address it Monday morning.  Because I don’t know what -- 

20           MR. SIMONS:  Okay.

21           THE COURT:  Let’s see.  Hang on.  Oh, I see.  This is

22 something you filed on the 17th.  I have it.

23           MR. SIMONS:  Okay.

24           THE COURT:  I have it.  It was filed on the 17th.

25           MR. LIEBMAN:  Your Honor, and we’ll -- we’ll file an
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1 opposition to that request for judicial notice tomorrow.

2           THE COURT:  Good enough.

3           MR. WIRTHLIN:  And this is Brenoch Wirthlin.  We will,

4 too, Your Honor.

5           THE COURT:  Very good.  So I want all of you to give

6 me before 10:00 on Monday an order of things that we are going

7 to argue.  You will determine an agenda between yourselves for

8 Monday at 10:00 a.m.

9           MR. WIRTHLIN:  Okay.  Thank you, Your Honor.

10           THE COURT:  Okay.  Anything else, gentlemen?

11           MR. LIEBMAN:  Your Honor, this is Joseph Liebman on

12 behalf of Eldorado Hills.  We discussed with you briefly your --

13 how you handle voir dire.  There was never any indication in any

14 of the previous orders of the Court that you wanted proposed

15 questions submitted to you, and I just wanted to make sure that

16 that wasn’t something you were expecting from us --

17           THE COURT:  What I --

18           MR. LIEBMAN:  -- sometime before trial begins.

19           THE COURT:  What I normally require is for the parties

20 to exchange basic outline of the areas in which they intend to

21 inquire.  I only give each party one hour.  I do the preliminary

22 and give you one hour from there because we need to pick a jury

23 the first day.

24           MR. LIEBMAN:  Okay.  But the Court doesn’t want any

25 proposed questions from the parties?

18



1           THE COURT:  No.

2           MR. LIEBMAN:  Okay.

3           THE COURT:  Okay.  I require you to exchange them.

4           MR. SIMONS:  Your Honor, Mark Simons, one last

5 question.  I thought -- did you say that after lunch on Monday

6 court resumes at 1:30?

7           THE COURT:  Probably.  It depends on when we break.  I

8 usually try to take an hour for lunch.

9           MR. SIMONS:  Okay.

10           THE COURT:  We can take less if everyone is amenable.

11           MR. SIMONS:  Okay.

12           THE COURT:  All right, you guys.  If not before, I

13 guess I’ll see you Monday at 10:00.

14           MR. SIMONS:  Thank you.

15           MR. WIRTHLIN:  Thank you, Your Honor.

16           THE COURT:  Thank you, everyone.

17 (Proceedings concluded at 4:21 p.m.)

18 *    *    *    *    *

19

20

21

22

23

24

25

19



CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-ENTITLED
MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

Julie Potter
Kingman, AZ 86402
(702) 635-0301
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 SUPPLEMENT TO NANYAH VEGAS, LLC’S EMERGENCY MOTION TO 
ADDRESS DEFENDANT THE ROGICH FAMILY IRREVOCABLE TRUST’S  

NRS 163.120 NOTICE  
AND/OR MOTION TO CONTINUE TRIAL FOR PURPOSES OF NRS 163.120 

 
 Nanyah Vegas, LLC (“Nanyah”) submits the following Supplement to its 

Emergency Motion to Address the Rogich Family Irrevocable Trust’s NRS 163.120 notice 

(“Notice).   

I. BASIS OF SUPPLEMENT. 

 At the conclusion of oral argument on the Motion, the Court requested additional 

briefing on the issue of the Court’s discretion under NRS 163.120 detailing, among other 

things, written notice to any beneficiaries of a trust prior to entry of judgment in a case. 

 Section 163.120 requires a trustee to provide a plaintiff a list of current 

beneficiaries upon request.  This is to afford current beneficiaries of a trust’s exposure by 

virtue of the trustee’s activities.   

II. “OR WITHIN SUCH OTHER TIME AS THE COURT MAY FIX.” 

The Court indicated that it believed its “hands were tied” with regard to allowing 

Nanyah to proceed with providing notice to any alleged “other” beneficiaries of the Rogich 

Trust.  Contrary to the Court’s perception, the Court’s hands are not “tied”.   

The clear and unambiguous language of the statute provides three (3) separate 

times when notice can be provided to beneficiaries:  (1) “within 30 days after filing the 

action”, (2) “or within 30 days after the filing of a report of an early case conference if one 

is required, (3) “or within such other time as the Court may fix.”  163.129(2) (emphasis 

added).  The Court addressed the first two situations but requested briefing on its 

discretion under  (3), the circumstances before the Court. 
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 A. “OR” IS DISJUNCTIVE.  

 “‘When construing a statute, this court looks to the words in the statute to 

determine the plain meaning of the statute . . . .’” Nevada v. Daniel, 129 Nev. 692, 309 

P.3d 1041, 1043 (2013) (citation omitted).  “The plain and ordinary meaning of the 

word ‘or’ is well established.  When used in a statute, the word ‘or’ indicates an 

intention to designate separate, disjunctive categories.”  Eddie E. v. Superior Court, 

234 Cal. App. 4th 319, 327, 183 Cal. Rptr. 3d 773, 779 (Cal. Ct. App. 2015) (emphasis 

added).   NRS 163.120 plainly states that there are 3 separate timing situations to provide 

notice to beneficiaries—1 or 2 or 3.  The Court’s hands are not “tied” solely to considering 

situation 1 or 2. 

 Statutory construction of the use of the term “or” in NRS 163.120(b) clearly means 

that Nanyah’s motion seeking to proceed with notice to the beneficiaries after the jury 

verdict and before entry of judgment is entirely appropriate and warranted in this case.  

To artificially claim that the Court’s hands are “tied” and that the Court can only consider 

situation 1 or 2 as a basis to deny Nanyah’s requested relief is clear error and is a total 

disregard for the legislature’s use of the term “or” repeatedly in the statute to define 

disjunctive and separate events.   See e.g., State v. Catanio, 120 Nev. 1030, 1033, 102 

P.3d 588, 591 (2004) (“By using the disjunctive ‘or, the statute clearly indicates” 

alternative activities); Jensen v. Sheriff, White Pine Cty., 89 Nev. 123, 125, 508 P.2d 4, 5 

(1973) (use of word “or” in the statute “spells out the several specific acts in 

the disjunctive, and any one of them is sufficient . . . .”); Shell Petroleum Corp. v. Royal 

Petroleum Corp., 135 Tex. 12, 21, 137 S.W.2d 753, 758 (Comm'n App. 1940) (“In its 

ordinary use the term ‘or’ is disjunctive, and alternative in its effect.”); 154 ALR 866 (“The 

word ‘or’ when used in a statute, is almost always disjunctive . . . .”). 
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 B. NOTICE DOES NOT HAVE TO OCCUR PRIOR TO TRIAL. 

 As Nanyah’s Motion pointed out, the NRS 163 notice does not have to occur prior 

to trial and, therefore, appropriate relief was “the case may be tried to verdict and, 

thereafter, suspend entry of judgment pending notice to any designated beneficiary . . . .”  

Mot., p. 8:17-19.  Given the Court’s denial of Nanyah’s request to continue the trial to 

comply with NRS 163.120’s provisions, the Court must allow the case to be tried and 

NRS 163’s provisions addressed after verdict and prior to entry of judgment.  The statute 

does not preclude Nanyah’s claims against the Rogich Trust from tried to the jury and 

does not prevent a jury from rendering a verdict either for or against the Rogich Trust.   

 Again, this exact issue was addressed by the Texas court Transamerican 

Leasing Co. v. Three Bears, Inc., 586 S.W.2d 472, 476–77 (Tex. 1979)1, the Court 

addressed the notice to beneficiaries requirement after judgment had already been 

entered.  The court vacated the judgment and then allowed the prevailing party to 

proceed with 163’s notice requirements.  In doing so, the Court stated:   

The requirement for a notice does not always require notice in time for trial, 
since the statute places some discretion with the court to require the notice “within 
such other time as the court may fix” so long as it is thirty days before judgment. 
 

                                                 
1 Authority from others states is compelling and persuasive because NRS 163.120 is a part 
of the Uniform Trust Act.  Like Nevada, other states have adopted the Uniform Trust Act. 

...(cont'd) 
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Id. (emphasis added).  Allowing a plaintiff to notice beneficiaries of a trust after a trial has 

been completed against a trustee has been repeatedly held to be a proper exercise of the 

Court’s discretion.2   

 Clearly the Texas Supreme Court did not consider the trial court’s hands to be 

“tied”.  And clearly the Texas Supreme Court did not seek to prejudice the plaintiff in that 

action by refusing to grant appropriate and warranted relief—even after judgment had 

already been rendered against the trust in that case.  In fact, the Texas Supreme Court 

held that the district court’s exercise of discretion in vacating the judgment and 

proceeding with NRS 163’s notice requirements was proper and appropriate.  

 C. THE COURT MUST EXERCISE ITS DISCRETION TO DECIDE   
  NANYAH’S CLAIMS AND RIGHT TO RECOVERY ON “THE   
  MERITS”.  
   
 The Nevada Supreme Court has stated that it is clear public policy for district 

courts to exercise their discretion to decide disputes on the merits.  As stated by the 

Nevada Supreme Court in Franklin v. Bartsas Realty, Inc., 95 Nev. 559, 563, 598 P.2d 

1147, 1149 (1979): 

 One of the proper guides to the exercise of discretion is: The basic 
underlying policy to have each case decided upon its merits. In the normal 
course of events, justice is best served by such a policy. 

 

                                                 
2 In re Pfizer's Estate, 33 N.J. Super. 242, 265, 110 A.2d 40, 53 (Ch. Div.), aff'd, 17 N.J. 
40, 110 A.2d 54 (N.J. 1954) (“inasmuch as the cause has been fully heard and argued 
without the Attorney-General having been joined as a party, an order may be entered 
joining the Attorney-General of the State as a party, process should be served upon him, 
and if he shall be satisfied that a correct conclusion has been reached, he may file a 
formal answer and submit to the judgment of the court without further hearing or 
proceedings.  However, no judgment will be entered until the Attorney-General has been 
made a party and has been afforded an opportunity to be heard.”). 
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Id. (emphasis added); Christy v. Carlisle, 94 Nev. 651, 654, 584 P.2d 697 (1978) (”It is 

our underlying policy to have each case decided upon its merits.”).   

 Consequently, the Court must exercise its discretion as requested by Nanyah to 

allow Nanyah to give NRS 163.120 notice to Rogich Trust beneficiaries after jury verdict 

and prior to entry of judgment.  Only in such fashion is this Court complying with Nevada 

public policy.  Id; see also United States v. Hosteen Tse-Kesi, 191 F.2d 518, 520 (10th 

Cir. 1951) ("[court] is under a duty to decide cases upon their merits and may not 

arbitrarily refuse to exercise its jurisdiction when invoked by appropriate proceedings."). 

 D. RULES OF STATUTORY CONSTRUCTION SUPPORT NANYAH’S  
  REQUEST. 
 
 Nevada law is clear that the Court should construe a statute to avoid absurd 

results.  Las Vegas Sun v. District Court, 104 Nev. 508, 511, 761 P.2d 849, 851 (1988) 

("statutes should be interpreted so as to effect the intent of the legislature in enacting 

them; the interpretation should be reasonable and avoid absurd results.”); Moody v. 

Manny's Auto Repair, 110 Nev. 320, 325, 871 P.2d 935, 938 (1994) (a statute should 

always be construed so as to avoid absurd results).  To the extent the Court is under the 

impression that its “hands are tied” to only allowing notice under situation 1 or 2, the 

Court’s impression is incorrect and would constitute an absurd result.  The statute plainly 

and clearly identifies alternative time periods to conduct notice to beneficiaries, i.e. 

situation 3.  To deem situation number 3, the very situation Nanyah requested in its 

Motion, would constitutes an absurd interpretation of the statute given that this provision 

would be entirely ignored. 

/ / / 

/ / / 
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 E. DENIAL OF NANYAH’S CREATES INCONSISTENT TREATMENT OF  
  PARTIES IN THIS CASE. 
 
 The Court is clearly aware that it previously granted summary judgment in favor of 

the Rogich Trust and against Carlos Huerta and the Alexander Christopher Trust (jointly 

“Huerta”) on February 23, 2015.  See Exhibit 7.  In addition, the Court awarded the 

Rogich Trust $237,954.50 in attorneys fees and costs in the amount of $5,016,77.  Id.  

The Court did not require any NRS 163 notice by the plaintiffs there. 

 The Court entered judgment in favor of the Rogich Trust in these proceedings and 

awarded it almost $240,000.  It is suggested that if the Court is going to award the Rogich 

Trust almost $240,000 then the Court should also exercise its discretion as requested and 

allow Nanyah to proceed with post-verdict NRS 163 notice if the jury finds in favor of 

Nanyah and against the Rogich Trust.  

 AFFIRMATION: This document does not contain the social security number of any 

person. 

  DATED this 21st day of April, 2019. 

 
     SIMONS HALL JOHNSTON PC 
     6490 S. McCarran Blvd., Ste. F-46 
     Reno, NV 89509 

 
         /s/  Mark G. Simons     

MARK G. SIMONS  
Attorneys for Nanyah Vegas, LLC 
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CERTIFICATE OF SERVICE 

 
 Pursuant to NRCP 5(b) and EDCR 8.05, I certify that I am an employee of 

SIMONS HALL JOHNSTON PC and that on this date I caused to be served a true copy of 

the NANYAH VEGAS, LLC’S SUPPLENT TO EMERGENCY MOTION TO ADDRESS 

DEFENDANT THE ROGICH FAMILY IRREVOCABLE TRUST’S NRS 163.120 NOTICE 

AND/OR MOTION TO CONTINUE TRIAL FOR PURPOSES OF NRS 163.120 on all 

parties to this action via the Odyssey E-Filing System:  

Dennis L. Kennedy   dkennedy@baileykennedy.com 
Bailey Kennedy, LLP  bkfederaldownloads@baileykennedy.com 
Joseph A. Liebman   jlienbman@baileykennedy.com 
Andrew Leavitt   andrewleavitt@gmail.com 
Angela Westlake   awestlake@lionelsawyer.com 
Brandon McDonald   brandon@mcdonaldlayers.com 
Bryan A. Lindsey   bryan@nvfirm.com  
Charles Barnabi   cj@mcdonaldlawyers.com  
Christy Cahall   christy@nvfirm.com 
Lettie Herrera   lettie.herrera@andrewleavittlaw.com 
Rob Hernquist   rhernquist@lionelsawyer.com 
Samuel A. Schwartz  sam@nvfirm.com 
Samuel Lionel   slionel@fclaw.com 
CJ Barnabi    cj@cohenjohnson.com 
H S Johnson    calendar@cohenjohnson.com 
Erica Rosenberry   erosenberry@fclaw.com   
 
 
 DATED this 21st day of April, 2019. 
 
         /s/  Jodi Alhasan     

    Employee of Simons Hall Johnston PC 
  

mailto:dkennedy@baileykennedy.com
mailto:dkennedy@baileykennedy.com
mailto:bkfederaldownloads@baileykennedy.com
mailto:bkfederaldownloads@baileykennedy.com
mailto:jlienbman@baileykennedy.com
mailto:jlienbman@baileykennedy.com
mailto:andrewleavitt@gmail.com
mailto:andrewleavitt@gmail.com
mailto:awestlake@lionelsawyer.com
mailto:awestlake@lionelsawyer.com
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NO. DESCRIPTION PAGES 

7 Notice of Entry of Order  
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Brenoch Wirthlin, Esq. (Bar No. 10282) 
FENNEMORE CRAIG, P.C.  
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Defendants.  
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company; PETER ELIADES, individually and 
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2  

THE ROGICH DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES 
REGARDING LIMITS OF JUDICIAL DISCRETION REGARDING NOTICE 

REQUIREMENTS PROVIDED TO TRUST BENEFICIARIES  
UNDER NRS CHAPTER 163 

Defendants Sigmund Rogich, individually (“Mr. Rogich”), and as Trustee of the Rogich 

Family Irrevocable Trust (the “Rogich Trust”), and Imitations, LLC (“Imitations” and collectively 

with Mr. Rogich and the Rogich Trust referred to as the “Rogich Defendants”), by and through 

their counsel of record, Fennemore Craig, P.C., hereby submit The Rogich Defendants’ 

Memorandum of Points and Authorities Regarding Limits of Judicial Discretion to Modify Notice 

Requirements to Trust Beneficiaries Provided under NRS Chapter 163.  

This Memorandum is submitted, along with the Declaration of Sigmund Rogich (“Rogich 

Declaration”), any argument of counsel at the time of the hearing on this matter, and all papers 

and pleadings on file herein.  

DATED: April 21, 2019. 

FENNEMORE CRAIG, P.C. 

By:  /s/ Brenoch  Wirthlin,Esq.                    
Samuel S. Lionel, Esq. (Bar No. 1766) 
Thomas Fell, Esq. (Bar No. 3717) 
Brenoch Wirthlin, Esq. (Bar No. 10282) 
300 S. Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 

          Attorneys for the Rogich Defendants 

// 

// 

// 

// 

// 

// 

// 

// 
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DECLARATION OF SIG ROGICH IN OPPOSITION TO MOTION 

I, Sigmund Rogich, hereby declare as follows: 

1. I am named as a Defendant in this matter, both personally, and as a Trustee of The 

Rogich Family Irrevocable Trust (“Rogich Trust”). 

2. I make this Declaration in support of the Rogich Defendants’ Memorandum of 

Points and Authorities Regarding Limits of Judicial Discretion to Modify Notice Requirements to 

Trust Beneficiaries under NRS Chapter 163. 

3. Unless otherwise stated, I make this Declaration based upon my own personal 

knowledge following a review of the records in this matter and would testify to same if called 

upon to do so. 

4. The Rogich Trust has two trustees. 

5. There are currently ten (10) beneficiaries of the Rogich Trust, including myself.  

6. Each of the ten (10) beneficiaries of the Rogich Trust has a present interest in trust 

assets. 

7. Of the ten (10) beneficiaries of the Rogich Trust, six (6) are minors, including a 

child with special needs, and therefore may require the appointment of a guardians ad litem or 

other representative to represent their interests. 

  I declare under penalty of perjury of the laws of the United States and the State of 

Nevada that the foregoing is true and correct to the best of my information and belief. 

DATED this   21st   day of April, 2019. 

/s/   Sigmund Rogich 
    SIGMUND ROGICH 

// 

// 

// 

// 

// 
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THE ROGICH DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES 
REGARDING LIMITS OF JUDICIAL DISCRETION REGARDING NOTICE 

REQUIREMENTS PROVIDED TO TRUST BENEFICIARIES  
UNDER NRS CHAPTER 163 

I. 

INTRODUCTION 

It is undisputed that the beneficiaries of the Rogich Trust were never provided the notice 

required by NRS Chapter 163.  Plaintiff’s failure to comply with the provisions of NRS Chapter 

163 have deprived the beneficiaries of the Rogich Trust of their due process right to “contest the 

right of the plaintiff to recover” for the last 5 ½ years, as the original lawsuit was filed 2013.  

Moreover, given the fact that trial will commence April 22, 2019, it is too late to rectify this 

problem even with the most liberal use of judicial discretion. The corrective plan offered by 

Plaintiff---to effectuate notice after trial but before entry of judgment---is not only improper, it is 

not possible under Nevada law. In addition to the fact that the statute at issue clearly contemplates 

notice being provided 30 days after filing either the action or an early case conference report, 

unlike Texas law which allows post-judgment intervention, Nevada law requires any intervention 

take place before trial.  As a result, there is no corrective course available to Plaintiff to comply 

with the notice requirements of NRS 163.120. Judicial discretion is further limited by the clear 

language of NRS 163.120 which states in simple and plain terms that trust beneficiaries must be 

notified of the lawsuit by Plaintiff, or judgment may not be entered in favor of Plaintiff.  Because 

notice was never provided to the beneficiaries pursuant to NRS Chapter 163, the beneficiaries of 

the Rogich Trust have been irreparably harmed, including through loss of their due process rights 

which the statute is designed to protect, by Plaintiff’s failure to comply with NRS 163.120. 

Judgment must be granted in favor of the Rogich Trust, therefore, as a matter of law, dismissing it 

as a party to this action.   

The Court has directed the parties to provide briefs to the Court discussing what 

discretion the Court may exercise in this matter.  As discussed below, the Court’s discretion is 

very limited and Plaintiff’s failure to comply with NRS 163.120 requires judgment in favor of the 

Rogich Trust.   
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II. 

STATEMENT OF FACTS 

The Rogich Trust has ten (10) beneficiaries and two Trustees.  See Rogich Declaration, 

supra, at ⁋⁋ 4-7.  Mr. Rogich serves as one of the Trustees, and is also one of the beneficiaries.  

Id.  The remaining beneficiaries include nine (9) individuals, six (6) of which are minors, 

including one child minor with special needs.  Id.  Guardians ad litem or other representatives 

may need to be appointed to represent the interests of some or all of the beneficiaries who are 

minors.  Plaintiff did not request the names of the Rogich Trust beneficiaries until April 15, 

2019, just seven days before trial. A hearing took place on April 18, 2019, in which Plaintiff’s 

request to continue the trial was denied by the Court.  Trial will commence April 22, 2019.  

III. 

ARGUMENT 

A. Judicial Discretion is Limited Regarding NRS Chapter 163. 

1. The appropriate legal analysis must be applied to the facts of each case. 

When considering the proper role of judicial power, Chief Justice John Marshall pointed 

out nearly two hundred years ago that: 

Courts are the mere instruments of the law, and can will nothing. When they are said to 

exercise a discretion, it is a mere legal discretion, a discretion to be exercised in discerning 

the course prescribed by law; and, when that is discerned, it is the duty of the court to 

follow it. Judicial power is never exercised for the purpose of giving effect to the will 

of the judge, always for the purpose of giving effect to the will of the legislature; or, 

in other words, to the will of the law. Osborn v. Bank of the United States, 22 U. S. 738 

(1824). (Emphasis added) 

This principle still holds true today. Appellate courts in Nevada have consistently 

overturned lower courts that fail to apply the full, applicable legal analysis. Gunderson v. D.R. 

Horton, Inc., 130 Nev. Adv. Op. 9, 319 P.3d 606, 615 (2014). Furthermore, when determining if a 

lower court abused its discretion, appellate courts look to whether the decision was supported by 

substantial evidence and guided by applicable legal principles.  Kwist v. Chang, 127 Nev. 1152, 

373 P.3d 933 (2011); Franklin v. Bartsas Realty, Inc., 95 Nev. 559, 562–63, 598 P.2d 1147, 1149 
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(1979). Despite the constancy of this longstanding principle, there are situations which may 

require the use of judicial discretion to promote fairness and a more equitable legal process. 

Underlying this idea is the simple fact that legislatures cannot write laws to address all situations 

which find their way into court or that develop as a case makes its way through the legal system.  

2. Judicial discretion is appropriate when the law is insufficient or silent. 

When no full, applicable legal analysis is available, use of judicial discretion may be 

appropriate to promote an equitable legal process by allowing the judge to consider individual 

circumstances in cases when the law is insufficient or silent. Pro se litigants, for example, have 

no statutory right to be treated differently than those represented by counsel, but nevertheless 

often receive a larger degree of leniency from the courts. In the instant case, the law is not silent 

or insufficient with regard to what is required of Plaintiff to comply with NRS 163.120. On the 

contrary, NRS 163.120 provides a clear and precise explanation of the notice requirements that 

Plaintiff must provide to the beneficiaries in a pending lawsuit.   

3. The Court must enforce the statute as written. 

Judicial discretion may be required when the Court is faced with a statute, or a term or 

phrase within the statute, that is ambiguous. However, when interpreting a statute with language 

that is “facially clear,” the Court must give that language its plain meaning. MEI-GSR Holdings, 

LLC v. Peppermill Casinos, Inc., 134 Nev. Adv. Op. 31, 416 P.3d 249, 253 (2018); D.R. Horton, 

Inc. v. Eighth Judicial Dist. Court, 125 Nev. 449, 456, 215 P.3d 697, 702 (2009).  

NRS 163.120(2) states the rights and responsibilities of the respective parties in a manner 

in words and phrases not subject to vagueness or speculative interpretation. The language is plain 

and simple, and as a result, is “facially clear.” The Court, therefore, must give the language of 

NRS 163.120(2) its plain meaning. From the plain language of the statute, four interpretive 

observations about the statute can be readily drawn: 

a)     Notice should be given to beneficiaries at the beginning of an action.  

NRS 163.120 clearly contemplates that trust beneficiaries are to be given notice at the 

very beginning in the lawsuit. The statute requires that beneficiaries be notified 30 after filing the 

action, or 30 days after filing the early case conference report, whichever is later. This provides 
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beneficiaries the time needed to meaningfully be present and involved in the action, including 

participating in pre-trial discovery and being present at trial to confront adverse witnesses, present 

evidence, and argue on their own behalf. The principle of fairness underlies due process, and the 

fundamental requisite of due process of law is the opportunity to be heard, participate and protect 

one’s rights. Grannis v. Ordean, 234 U. S. 385, 234 U. S. 394 (1914). The fact that the 30 days 

rule is the only specific time frame provided in the statute (outside a court order allowing 

additional time), provides a clear indication that the drafters preferred notice be given to 

beneficiaries at the beginning of an action.   

b) The duty to provide notice to the beneficiaries is placed solely on the 

plaintiff. 

In Nevada, a plaintiff that files a complaint is solely responsible for providing service of 

process of a summons and complaint on the defendants named in the lawsuit. Also in Nevada, a 

plaintiff that files a complaint naming a trust as a defendant must provide notice to the 

beneficiaries.  Despite representations made by opposing counsel, the statute places no 

affirmative duty on the defendant to do anything other than provide a list of beneficiaries within 

10 days to plaintiff upon written request.  

c) The Court may set a different timeframe up to 30 days before judgment 

NRS 163.120 also provides that the Court may adopt a different timeframe than those 

described above should circumstances require. Such situations may include difficulties or delays 

by the trustee in providing the list of beneficiaries to the plaintiff, or the existence of non-

cooperative trustee who refuses to provide the list of beneficiaries to the plaintiff after request 

was made. See Branch Banking & Trust Co. v. Smoke Ranch Dev., LLC, Case No. 2:12-cv-

00453-APG-NJK (D. Nev. Aug. 27, 2015). However, the discretion of the Court must be 

exercised in light of the statute’s clear preference that notice be provided to beneficiaries at the 

start of an action. In addition, the unexcused failure of a plaintiff to provide timely notice to trust 

beneficiaries is not good cause to extend the time for notice beyond the 30 day rule. To extend the 

time allowed for notice would render the 30 day rule contained within the statute meaningless. 

Finally, and most importantly, notice must be provided to beneficiaries no less than 30 days prior 
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8  

to judgment.  

d) Judgment for a plaintiff is precluded without proper notice to beneficiaries  

Finally, the statute clearly bars recovery by the Plaintiff should proper notice not be given 

to the beneficiaries. The severity of this provision in the statute serves to underscore the 

importance the statute drafters placed upon trust beneficiaries receiving proper notice of the 

action so they may meaningfully participate in the litigation and “contest the right of the plaintiff 

to recover.”  See NRS 163.120(2). 

Because the language of NRS 163.120 is clear on its face, the Court has limited judicial 

discretion outside of the four corners of the statute. Moreover, it should be noted that the plain 

language contained in NRS 163.120 provides no corrective course under the plain language of the 

statute which would allow Plaintiff to comply with NRS 163.120 at this stage in the action.  

B. The Notice Requirements NRS 163.120 Can No Longer be Satisfied 

1. Plaintiff failed to provide the beneficiaries with proper notice before trial. 

Plaintiff does not claim to have provided the beneficiaries received their 30-days due 

process notice in this matter. Plaintiff further does not claim that the Court granted Plaintiff an 

extension of time in which to provide notice to the trust beneficiaries and that they were provided 

notice at some later time. If fact, Plaintiff could not have done so because first request for a list of 

beneficiaries from Plaintiff was not even made until April 15, 2019.  

2. Notice requirements are meaningless if provided after trial. 

Plaintiff apparently believes it possible to effectuate notice to the beneficiaries at some 

point after trial in this matter is commenced or completed.  The purpose of NRS 163.120 is to 

enable beneficiaries to intervene in an action to contest the right of the plaintiff to recover.  In 

addition to the fact that the beneficiaries of the Rogich Trust have been precluded from protecting 

their rights in this matter for 5 ½ years due to Plaintiff’s failure to comply with the statute, notice 

provided after the start of trial it too late to allow the beneficiaries to intervene since the right for 

any party to intervene in an action ends once trial begins.  NRS 12.130 states that an intervention 

can only take place “[b]efore the trial”, and NRCP 24 requires that any motion to intervene be 
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made on “timely motion.”  The Nevada Supreme Court has recognized this requirement.  Am. 

Home Assur. Co. v. Eighth Judicial Dist. Court ex rel. Cty. of Clark, 122 Nev. 1229, 1244, 147 

P.3d 1120, 1130 (2006) (“NRS 12.130(1) provides that an applicant may intervene “[b]efore the 

trial.” As we have previously recognized, however, even when made before trial, an 

application must be “timely” in the sense afforded the term under NRCP 24.”).  For this 

reason, the Court cannot allow any extension or other revision of the statute at issue, particularly 

at this late date.   

3. Plaintiff’s post-trial Transamerican plan is not possible in Nevada. 

Plaintiff has suggested that this matter could be tried to verdict, and then entry of 

judgment could then be suspended to allow Plaintiff to satisfy the requirements of NRS 163.120. 

Plaintiff cites the Texas case Transamerican Leasing Co. v. Three Bears, Inc. in support of this 

proposition. There are a number of reasons why proposal is violative of Nevada law: 

a) Nevada law does not allow intervention 30 days after judgment. 

As discussed above, the right to intervene in Nevada is extinguished at the start of trial 

pursuant to NRS 12.130(1)(a). This is not the case in Texas. Rule 60 of the Texas Rules of Civil 

Procedure does not impose a deadline for intervention. The general rule in Texas is that a party 

may not intervene after final judgment unless the judgment is set aside. Tex. Mut. Ins. Co. v. 

Ledbetter, 251 S.W.3d 31, 36 (Tex. 2008); In re Lumbermens Mut. Cas. Ins. Co., 184 S.W.3d at 

725; State v. Naylor, 330 S.W.3d 434, 438. To intervene post-judgment the plea in intervention 

must be filed and the judgment must be set aside within thirty days of the date of judgment. First 

Alief Bank v. White, 682 S.W.2d 251, 252 (Tex. 1984). 

This is exactly what happened in the Transamerican case. The trial court vacated the 

original judgment and ordered the beneficiaries to show cause why judgment should not be 

rendered in the case. Because Nevada law differs from Texas law, the Transamerican case has no 

applicability in this matter.    

b) Nevada law does not require notice be provided to contingent beneficiaries 

Another distinction with the Transamerican case is the underlying notice statute. Plaintiff 

wrongly states that the notice statute applied by the Texas court is “the identical statutory 
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provision as contained in NRS 163.120.” See Plaintiff’s Emergency Motion to Address Defendant 

the Rogich Trust’s NRS 163.120 Notice and/or Motion to Continue Trial for Purposes of NRS 

163.120 at p. 6.  This is factually not true. NRS 163.120 only requires notice to beneficiaries that 

have a “present interest” in the trust. The Texas statute, on the other hand, requires notice to both 

primary beneficiaries and contingent beneficiaries. The show cause hearing held after trial in the 

Transamerican was just for the benefit of the contingent beneficiaries which had no present 

interest in the trust.  It should come as no surprise that contingent beneficiaries without a present 

interest in Texas are afforded such weak due process rights. Moreover, the issue of whether 

contingent beneficiaries require notice under NRS 163.120 was litigated in Branch Banking & 

Trust Co. v. Smoke Ranch Dev., LLC, Id., and the Court declined to extend the statute’s notice 

requirement to “future heirs or beneficiaries of the Trust Remainderman.” Because of this, the 

ruling in Transamerican is in no way applicable to Nevada. 

IV. 

CONCLUSION 

The ten beneficiaries of the Rogich Trust were not provided notice of this action which is 

now going to trial. As a result, the beneficiaries are not parties to this action, have no way to be 

heard, to confront adverse witnesses, present evidence, and argue on their own behalf, much less 

participate meaningfully in this litigation, including without limitation through discovery, 

depositions, dispositive motions, etc.  Clearly, Plaintiff has violated the mandatory, unalterable 

provisions of NRS Chapter 163, to the irreparable detriment of the beneficiaries whose interests  

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 



FENNEMORE CRAIG. P.C. 

LA S V EG A S

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

11  

NRS 163.120 was designed to protect.  Accordingly, judgment must be entered against the 

Plaintiff.1

DATED: April 21, 2019. 

FENNEMORE CRAIG, P.C. 

By:         /s/ Brenoch Wirthlin,Esq. 
Samuel S. Lionel, Esq. (Bar No. 1766) 
Thomas Fell, Esq. (Bar No. 3717) 
Brenoch Wirthlin, Esq. (Bar No. 10282) 
300 S. Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 

          Attorneys for the Rogich Defendants 

1 While all claims asserted against the Rogich Defendants are based upon the contracts at issue (although the Rogich 
Defendants deny Plaintiff is a third-party beneficiary thereunder), Plaintiff’s third and sixth claims for relief are for 
breach of implied covenant of good faith and fair dealing and conspiracy. NRS 163.140(3) concerns the commission 
of a torts by a trustee and actions against trusts. The statute provides that “[a] judgment may not be entered in favor 
of the plaintiff in the action unless the plaintiff proves that, within 30 days after filing the action, or within 30 days 
after the filing of a report of an early case conference if one is required, whichever is longer, or within such other 
period as the court may fix, and more than 30 days before obtaining the judgment, the plaintiff notified each of the 
beneficiaries known to the trustee who then had a present interest of the existence and nature of the action. The notice 
must be given by mailing copies to the beneficiaries at their last known addresses. The trustee shall furnish the 
plaintiff a list of the beneficiaries and their addresses, within 10 days after written demand therefor, and notification 
of the persons on the list constitutes compliance with the duty placed on the plaintiff by this section. Any beneficiary 
may intervene in the action and contest the right of the plaintiff to recover.” The Rogich Defendants request the Court 
take judicial notice of this statute and its application to any remaining claims against the Rogich Defendants in this 
matter. 
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig, P.C., 

and that on April 21, 2019, I caused to be electronically served through the Court’s e-

service/e-filing system and/or served by U.S. Mail true and correct copies of the foregoing 

THE ROGICH DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES 

REGARDING LIMITS OF JUDICIAL DISCRETION REGARDING NOTICE 

REQUIREMENTS PROVIDED TO TRUST BENEFICIARIES UNDER NRS CHAPTER 

163  properly addressed to the following: 

Mark Simons, Esq. 
SIMONS HALL JOHNSTON PC
6490 South McCarran Blvd., #F-46  
Reno, Nevada  89509 
Attorney for Plaintiff Nanyah Vegas, LLC

Via E-service 

Charles E. (“CJ”) Barnabi, Jr. 
COHEN JOHNSON PARKER EDWARDS 
375 E. Warm Springs Road, Suite 104 
Las Vegas, NV 89119 
Attorney for Plaintiffs Carlos Huerta 
and Go Global 

Via E-service 

Dennis Kennedy 
Joseph Liebman 
BAILEY  KENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, NV 89148 
Attorneys for Defendants Pete Eliades, 
Teld, LLC and Eldorado Hills, LLC

Via E-service 

Michael Cristalli   Via E-service 
Janiece S. Marshall 
GENTILE CRISTALLI MILLER ARMENTI SAVARESE 
410 S. Rampart Blvd., Suite 420 
Las Vegas, NV 89145 

       /s/ Daniel Maul_______________
An employee of Fennemore Craig, P.C. 
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DISTRlCT COuRT」 UDOE

DISTRICT COURT
CLARK COUNTY,NEVADA

****

CARLOS HUERTA

PhintiffrS)

VS.

ELDORADO HILLS LLC

Defendant(s)

CASE NO.:A-13-686303

DEPARTMENT 27

CONSOLIDATED WITH:
CASE NO.:A-16-746239

And all related matters.

ORDER

COURT FINDS after review that the Complaint in Case No. 4686303 was filed on July

31,2013, wherein Nanyah Vegas, LLC, as a plaintiff therein, alleged causes of action against

Defendants Sig Rogich aka Sigmund Rogich as Trustee of the Rogich Family Irrevocable Trust

and Eldorado Hills, LLC.

COURT FURTHER FINDS after review that the Complaint in Case No. 4746239 was

filed on November 4,2016, wherein Nanyah Vegas, LLC, as the plaintiff therein, alleged causes

of action against Defendants Sigmund Rogich, individually and as Trustee of The Rogich

Family Irrevocable Trust, Peter Eliadas, individually and as Trustee of The Eliades Survivor

Trust of 10/30/08, Teld, LLC and Imitations, LLC.

COURT FURTHER FINDS after review that on March 31, 2017 , the Stipulation for

Consolidation was filed with the Court consolidating Case No. 4686303 and Case No.

A746239.

ll/

ilt

Case Number: A-13-686303-C

Electronically Filed
4/30/2019 3:47 PM
Steven D. Grierson
CLERK OF THE COURT
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COURT FURTHER FINDS after review that on April 15, 2019, the Request for

Judicial Notice was filed with the Court requesting, pursuant to NRS 47.L40(3), that the Court

take judicial notice of NRS 163.120, which provides the following:

NRS 163.120 Claims based on certain contracts or obligations:
Assertion against trust; entry of judgment; notice; intervention; personal
liability of trustee; significance of use of certain terms.

1. A claim based on a contract entered into by a trustee in the capacity of
representative, or on an obligation arising from ownership or control of trust
property, may be asserted against the trust by proceeding against the trustee in the
capacity of representative, whether or not the trustee is personally liable on the
claim.

2. A judgment may not be entered in favor of the plaintiff in the action
unless the plaintiff proves that within 30 days after filing the action, or within 30

days after the filing of a report of an early case conference if one is required,
whichever is longer, or within such other time as the court may fix, and more than
30 days before obtaining the judgment, the plaintiff notified each of the
beneficiaries known to the trustee who then had a present interest, or in the case

of a charitable trust, the Attorney General and any corporation which is a

beneficiary or agency in the performance of the charitable trust, of the existence

and nature of the action. The notice must be given by mailing copies to the

beneficiaries at their last known addresses. The trustee shall furnish the plaintiff a
list of the beneficiaries to be notified, and their addresses, within 10 days after
written demand therefor, and notification of the persons on the list constitutes
compliance with the duty placed on the plaintiff by this section. Any beneficiary,
or in the case of charitable trusts the Attorney General and any corporation which
is a beneficiary or agency in the performance of the charitable trust, may
intervene in the action and contest the right of the plaintiff to recover.

3. Except as otherwise provided in this chapter or in the contract, a

trustee is not personally liable on a contract properly entered into in the capacity
of representative in the course of administration of the trust unless the trustee fails
to reveal the representative capacity or identify the trust in the contract. The
addition of the word "trustee" or the words "as trustee" after the signature of a
trustee to a contract are prima facie evidence of an intent to exclude the trustee

from personal liability.

COURT FURTHER FINDS after review that on April 16, 2019, Nanyah Vegas,

LLC's Emergency Motion to Address Defendant the Rogich Family Irrevocable Trust's NRS

163.120 Notice and/or Motion to Continue Trial for Purposes of NRS 163.120 was filed with

the Court.

///
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DISTRICT COuRT JUDGE

COURT FURTHER FINDS after review that a telephonic hearing was convened on

April 18,2019 wherein the Court took judicial notice of NRS 163.120.

COURT FURTHER FINDS after review that at the commencement of trial on April

22, 2019, Defendant Sigmund Rogich as Trustee of The Rogich Family Irrevocable Trust

("Defendant Rogich Trust") orally moved the Court to dismiss this action as to Defendant

Rogich Trust for failure to comply with NRS 163.120 ("Motion to Dismiss").

COURT FURTHER FINDS after review that NRS 163.120 contemplates notice

required thereunder being provided in the early stages of an action in order to permit the

beneficiaries of a trust the opportunity to intervene in such action and meaningfully participate

therein.

COURT FURTHER FINDS after review that NRS 12.130 provides that an interested

person must intervene in an action "[b]efore the trial." NRS 12.130(l)(a); see also Am. Home

Assur. Co. v. Eighth Judicial Dist. Court ex rel. Cty. of Clark,l22 Nev. 1229,1244,147 P.3d

1120, I 130 (2006).

COURT FURTHER FINDS after review that, because the trial in this action

commenced on April 22, 2019, Plaintiff Nanyah's written demand for a list of beneficiaries

submitted to the Defendant Rogich Trust on April 15, 2019 was untimely under NRS 163.120

as such notification would not permit interested beneficiaries of the trust an opportunity to

intervene in this action pursuant to NRS 12.130(1).

///

///

///

///

///
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THEREFORE, COURT ORDERS for good cause appearing and after review that the

Motion to Dismiss is hereby GRANTED and Defendant Rogich Trust is hereby DISMISSED

with prejudice.

COURT FURTHER ORDERS for good cause appearing and after review that, within

10 days of the Notice of Entry of this Order, the parties are directed to submit to the Court a

stipulation and order with respect to the agreed upon stay of this action.

DATED this 30 day of April,2}lg.

DISTRICT COURT JUDGE
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