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EIGHTH JUDICIAL DISTRICT COURT 

FOR THE STATE OF NEVADA IN AND 

FOR THE COUNTY OF CLARK, THE 

HONORABLE LYNNE K. SIMONS, 

DISTRICT COURT JUDGE, 

  

Respondents, 

 

and 

 

EDDY MARTEL (also known as 

MARTEL-RORIGUEZ), MARY ANNE 

CAPILLA, JANICE JACKSON-

WILLIAMS and WHITNEY VAUGHAN, 

  

Real Parties in Interest - Plaintiffs. 
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Mark R. Thierman, Nev. Bar No. 8285 
mark@thiermanlaw.com 
Joshua D. Buck, Nev. Bar No. 12187 
josh@thiermanlaw.com 
Leah L. Jones, Nev. Bar No. 13161 
leah@thiermanlaw.com 
THIERMAN LAW FIRM, P.C. 
7287 Lakeside Drive 
Reno, Nevada  89511 
Tel. (775) 284-1500 
Fax. (775) 703-5027 
 
Attorneys for Plaintiffs 
 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 
 

TIFFANY SARGENT, BAILEY 
CRYDERMAN, SAMANTHA L. IGNACIO, 
VINCENT M. IGNACIO, HUONG 
(“ROSIE”) BOGGS, and JACQULYN 
WIEDERHOLT, on behalf of themselves and 
all others similarly situated, 
 
             Plaintiffs, 
 
 v. 
  
HG STAFFING, LLC, MEI-GSR 
HOLDINGS LLC d/b/a GRAND SIERRA 
RESORT, and DOES 1 through 50, inclusive, 
 
 Defendant(s). 
 

Case No.: 3:13-CV-453-LRH-WGC
  
SECOND AMENDED COLLECTIVE 
AND CLASS ACTION COMPLAINT 
 
1) Failure to Pay Wages for All Hours 

Worked in Violation of 29 U.S.C. § 201, 
et. seq; 
 

2) Failure to Pay Overtime in Violation of 
29 U.S.C. § 207; 

 
3) Failure to Pay Overtime at the Correct 

Rate, 29 U.S.C. § 207 
 

4) Failure to Compensate for All Hours 
Worked in Violation of NRS 608.140 and 
608.016; 
 

5) Failure to Pay Minimum Wages in 
Violation of the Nevada Constitution and 
NRS 608.250; 
 

6) Failure to Pay Overtime in Violation of 
NRS 608.140 and 608.018; 
 

7) Failure to Timely Pay All Wages Due and 
Owing in Violation of NRS 608.140 and 
608.020-050; and 

 
8) Unlawful Chargebacks in Violation of 

NRS 608.140 and 608.100. 
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INDIVIDUAL COMPLAINT FOR:
 
9) Age Discrimination Violation of 29 

U.S.C. § 621 and NRS 613.330. 
 

 
JURY TRIAL DEMANDED 

 
 

  

COME NOW Plaintiffs TIFFANY SARGENT, BAILEY CRYDERMAN, SAMANTHA 

L. IGNACIO (formerly SCHNEIDER), VINCENT M. IGNACIO, HUONG (“ROSIE”) BOGGS, 

and JACQULYN WIEDERHOLT (“Plaintiffs”), on behalf of themselves and all others similarly 

situated, and allege the following: 

 All allegations in this Complaint are based upon information and belief except for those 

allegations that pertain to the Plaintiffs named herein and their counsel.  Each allegation in this 

Complaint either has evidentiary support or is likely to have evidentiary support after a 

reasonable opportunity for further investigation and discovery. 

JURISDICTION AND VENUE 

1. This Court has original jurisdiction over the federal claims alleged herein 

pursuant to the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 216(b), the Age Discrimination 

in Employment Act (“ADEA”), 29 U.S.C. § 631(a), federal question jurisdiction over this 

action pursuant to 28 U.S.C. § 1331, and supplemental jurisdiction over the state law claims 

alleged herein pursuant to 28 U.S.C. § 1367.  This Court has jurisdiction over the state law 

claims alleged herein because a party seeking to recover unpaid wages has a private right of 

action pursuant to Nevada Revised Statute (“NRS”) sections 608.050, 608.250, 608.140, and the 

Nevada Constitution. 

2. Venue is proper in this Court because one or more of the Defendants named 

herein maintains a principal place of business or otherwise is found in this judicial district and 

many of the acts complained of herein occurred in Washoe County, Nevada. 

3. Pursuant to NRS 608.050(2), this Court has jurisdiction to foreclose the lien for 

the wages alleged due herein on the place of employment, as provided in NRS 108.221 to 
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108.246, inclusive. A file stamped copy of this Complaint will be filed in the Offices of the 

Records for the County of Washoe for the property upon which these employees worked, 200 

East Second Street, Reno, NV.  

PARTIES 

4. Plaintiff TIFFANY SARGANT (“Plaintiff” or “SARGANT”) is a natural person 

who is and was a resident of the State of Nevada and who, within the last three years, has been 

employed by Defendants as a non-exempt hourly employee at 200 East Second Street, Reno, 

NV.   

5. Plaintiff BAILEY CRYDERMAN (“Plaintiff” or “CRYDERMAN”) is a natural 

person who is and was a resident of the State of Nevada and who, within the last three years, has 

been employed by Defendants as a non-exempt hourly employee at 200 East Second Street, 

Reno, NV.   

6. Plaintiff SAMANTHA L. IGNACIO (formerly SCHNEIDER) (“Plaintiff” or 

“SCHNEIDER”) is a natural person who is and was a resident of the State of Nevada and who, 

within the last three years, has been employed by Defendants as a non-exempt hourly employee 

at 200 East Second Street, Reno, NV.  

7. Plaintiff VINCENT M. IGNACIO (“Plaintiff” or “IGNACIO”) is a natural 

person who is and was a resident of the State of Nevada and who, within the last three years, has 

been employed by Defendants as a non-exempt hourly employee at 200 East Second Street, 

Reno, NV.  

8. Plaintiff HUONG (“ROSIE”) BOGGS (“Plaintiff” or “BOGGS”) is a natural 

person who is and was a resident of the State of Nevada and who, within the last three years, has 

been employed by Defendants as a non-exempt hourly employee at 200 East Second Street, 

Reno, NV.  Defendant terminated Plaintiff BOGGS’ employment on or about July 2013 because 

of her age (over 40).  Plaintiff BOGGS has filed an administrative complaint with the Nevada 

Equal Rights Commission (“NERC”) for age discrimination against Defendants.   

9. Plaintiff JACQULYN WIEDERHOLT (“Plaintiff” or “WIEDERHOLT”) is a 

natural person who is and was a resident of the State of Nevada and who, within the last three 
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years, has been employed by Defendants as a non-exempt hourly employee at 200 East Second 

Street, Reno, NV. Defendants terminated Plaintiff WIEDERHOLT’s employment on or about 

February 2013 because of her age (over 40). Plaintiff WIEDERHOLT has filed an 

administrative complaint with NERC for age discrimination against Defendants.   

10. Defendant HG STAFFING, LLC, is a Nevada Limited Liability Company whose 

managing member is MER-GSR HOLDINGS, LLC, located at 2500 East Second Street, Reno, 

NV 89585. 

11. Defendant MER-GSR HOLDINGS, LLC is a Nevada Limited Liability Company 

located at 2500 East Second Street, Reno, NV 89585 and whose managing members are ALEX 

MERUELO and LUIS A. ARMONA of 9550 Firestone Blvd., Suite 105, Downey, CA  90241. 

Defendant MER-GSR HOLDINGS, LLC is doing business under the fictitious business name of 

Grand Sierra Resorts, or “GSR”, which is located at 200 East Second Street, Reno, NV 89585.    

12. Defendants, and each of them, are an employer under the provisions of Nevada 

Revised Statutes Chapter 608 and are engaged in commerce for the purposes of the Fair Labor 

Standards Act, 29 U.S.C.§ 201 et. seq.  For labor relations purposes, Defendants are each and 

together constitute the employer and/or joint employer of Plaintiffs and all Plaintiff class 

members (hereinafter referred to as “Class Members”). 

13. The identity of DOES 1-50 is unknown at this time and this Complaint will be 

amended at such time when the identities are known to Plaintiffs.  Plaintiffs are informed and 

believe that each of Defendants sued herein as DOE is responsible in some manner for the acts, 

omissions, or representations alleged herein and any reference to “Defendant,” “Defendants,” or 

“GSR” herein shall mean “Defendants and each of them.” 

FACTUAL ALLEGATIONS 

DEFENDANTS’ OFF THE CLOCK—NO OVERTIME POLICY 

14. At all times relevant herein, Defendants maintained a no overtime rule for all 

employees of the GSR.  The no overtime rule, as enforced, provided that whenever an hourly 

paid employee was required to work more than 8 hours a day or more than 40 hours a week, the 

employee was required, suffered or permitted, with the knowledge of the employer, to work 
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without compensation—i.e., “off the clock.”  This was achieved by either rounding hours so 

that employees who were technically “on the clock” did not receive pay for all their recorded 

hours worked or by having employees perform work without being logged in to the timekeeping 

system.   

15. If an employee had to perform work before and/or after his or her normal 8 hour 

shift and/or 40 hour workweek, and refused to perform the work at all, the employee was 

“written up” with a disciplinary note.  If the employee worked in excess of his or her normal 8 

hour shift and/or 40 hour workweek and then recorded his or her overtime hours as hours 

worked, the employee was written up for working overtime.  All employees were on a point 

system, and if they had too many write ups, they would be terminated. The employees were told 

to simply clock out and then return to work to continue working off the clock.  This rule applied 

to all hourly employees.  

16. Employees were required to perform various tasks “off the clock”: Employees 

were required to retrieve, return, and reconcile a cash bank of money used in carrying out their 

employment tasks; they were required to attend pre-shift meetings; they were required to 

complete paper work for the employer; they were required to perform cleaning activities; they 

were to attend mandatory trainings and classes. 

17. There is only one employee entrance and exit from the GSR.  Every time an 

employee enters or leaves the building for work purposes, the employee was supposed to swipe 

his or her employee identification card.  Upon information and belief, Defendants maintain 

computer records of all times the employees swiped their badges when entering or leaving the 

premises for work.  

18. Defendants also maintained a time clock for payroll purposes. An employee was 

assigned to a particular time clock.   

19. The company also has surveillance footage showing what the employees were 

doing.   

20. Upon information and belief, a comparison of these records will confirm that 

Defendants did not compensate the employees for all the time they worked because they were 
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required, suffered or permitted to work “off the clock”.  A further comparison of the time 

records between the actual time employees clocked-in/out with the time for which employees 

were paid, will reveal the amount Defendant rounded off employee time and wages. 

21. The total amount of time spent “off-the-clock”—measured from the point in time 

when Plaintiffs and Class Members completed their first principal activity until they actually 

clocked-in and/or until they started receiving compensation—was approximately 15-30 minutes 

each and every workday.  Similarly, the total amount of time spent “off-the-clock”—measured 

from the point in time when Plaintiffs and Class Members completed their last principal activity 

from the point in time when they actually clocked-out and/or stopped receiving compensation—

was between 15-60 minutes each and every workday.    

22. The comparison of the swipe times from when an employee enters and exits the 

GSR to the time clock-in and out time will provide a “just and reasonable” inference that 

Plaintiffs and Class Members on average worked approximately 30 minutes to 90 minutes “off-

the-clock” and without compensation each and every day they worked at GSR. 

DEFENDANTS’ SHIFT JAMMING POLICY 

23. In addition to working employees off the clock, Defendants engaged in the 

unlawful practice known as “shift-jamming.”    

24. Pursuant to NRS 608.018(1), employees who are paid less than one and one half 

times the minimum wage must be paid daily overtime if they work more than 8 hours a day (or 

10 hours in a day if they are on a recognized and agreed upon 4-10 workweek—four days a 

week at ten hours a day).l   

25. NRS 608.0126 defines a “Workday” as a period of 24 consecutive hours which 

begins when the employee begins work. 

26. Upon information and belief, Defendants did not offer health insurance to qualify 

for the lower minimum wage for insured employees. 

27. Thus, hourly employees paid less than $12.375 who the Defendants required, 

suffered or permitted to return to work before the expiration of 16 hours between when they last 

worked for the employer, must be paid at overtime rates until the end of their workday.  
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28. Defendants routinely required employees who were entitled to daily overtime to 

return to work sooner than 16 hours from when they last worked, whether it to be their normal 

job duties or a special event, or mandatory trainings or classes, without paying the proper 

overtime rate. 

DEFENDANTS’ POLICY OF PAYING OVERTIME AT THE INCORRECT RATE 

29. Defendants paid Plaintiffs SARGANT and CRYDERMAN and certain other 

Class Members what it called commissions, piece rates, and/or other non-discretionary 

payments without including the amount paid for these commissions, piece rates, and/or other 

non-discretionary payments in the regular rate for purposes of calculation of overtime payment 

due. 

DEFENDANTS’ POLICY OF CHARGE BACKS 

30. Defendants required employees to rebate their paycheck to cover the cost of cash 

shortages and credit card reversals by the Defendants’ customers. 

COLLECTIVE AND CLASS ACTION ALLEGATIONS 

31. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

32. Plaintiffs bring this action on behalf of themselves and all other similarly situated 

and typical employees as both a collective action under the FLSA and a true class action under 

Nevada law.   The Class is defined as follows: All current and former non-exempt employees 

who were employed by Defendants within three years from the date of filing this 

complaint.  

33. With regard to the conditional certification mechanism under the FLSA, 

Plaintiffs are similarly situated to those that they seek to represent for the following reasons, 

among others: 

A. Defendants employed Plaintiffs as an hourly employees who did not 

receive pay for all hours that Defendants suffered or permitted them to work, and did not 

receive overtime premium pay of one and one half times their regular rate of pay for all 
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hours worked over forty (40) hours in a workweek and, to the extent they did receive 

overtime pay, they received the pay in an incorrect amount.  

B. Plaintiffs’ situation is similar to those they seek to represent because 

Defendants failed to pay Plaintiffs and all other Class Members for all time they were 

required to work “off the clock” and without compensation but with the knowledge 

acquiescence and/or approval (tacit as well as expressed) of Defendants’ managers and 

agents. 

C. Common questions exists whether the time spent by Plaintiffs and all 

other Class Members engaging in pre-shift and post-shift activities “off the clock” is 

compensable under federal law; whether Defendants failed to pay Plaintiffs and Class 

Members for all hours worked; and whether Defendants failed to pay Plaintiffs and 

Class Members overtime at one and one half times their correct regular rate of pay for 

all hours worked in excess of 40 hours a week 

D. Upon information and belief, Defendants employ, and has employed, in 

excess of 500 Class Members within the applicable statute of limitations. 

E. Plaintiffs have already filed or will file their consents to sue with the 

Court.  Consent to sue are not required for state law claims under FRCP 23. 

34. Class treatment is appropriate in this case for the following reasons: 

A. The Class is Sufficiently Numerous: Upon information and belief, 

Defendants employ, and have employed, in excess of 500 Class Members within the 

applicable statute of limitations. 

B. Plaintiffs’ Claims are Typical to Those of Fellow Class Members: Each 

Class Member is and was subject to the same practices, plans, or policies as Plaintiffs—

Defendants required Plaintiffs to work “off the clock” and without compensation; 

Defendants’ engaged in improper shift jamming; Defendants failed to compensate 

Plaintiffs at the legally correct overtime rate; and Defendants engaged in improper 

charge backs.  
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C. Common Questions of Law and Fact Exist: Common questions of law 

and fact exist and predominate as to Plaintiffs and the Class, including, without 

limitation: Whether the time spent by Plaintiff and Class Members engaging in the 

alleged “off-the-clock” work is compensable under Nevada law; whether Defendants’ 

engaged in improper shift jamming; whether Defendants included non-discretionary 

bonuses, commissions or other types of remuneration into the regular rate for overtime 

pay calculations; and whether Defendants engaged in improper charge backs. 

D. Plaintiffs are Adequate Representatives of the Class: Plaintiffs will fairly 

and adequately represent the interests of the Class because Plaintiffs are members of the 

Class, they have issues of law and fact in common with all members of the Class, and 

they do not have interests that are antagonistic to Class Members.   

E. A Class Action is Superior:  A class action is superior to other available 

means for the fair and efficient adjudication of this controversy, since individual joinder 

of all members of the Class is impractical. Class action treatment will permit a large 

number of similarly situated persons to prosecute their common claims in a single forum 

simultaneously, efficiently, and without unnecessary duplication of effort and expense. 

Furthermore, the expenses and burden of individualized litigation would make it 

difficult or impossible for individual members of the Class to redress the wrongs done to 

them, while an important public interest will be served by addressing the matter as a 

class action. Individualized litigation would also present the potential for inconsistent or 

contradictory judgments. 

FIRST CAUSE OF ACTION 

Failure to Pay Wages in Violation of the FLSA, 29 U.S.C. § 201, et seq. 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

35. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein.   
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36. Pursuant to the FLSA, 29 U.S.C. § 201, et seq., Plaintiffs and Class Members are 

entitled to compensation at their regular rate of pay or minimum wage rate, whichever is higher, 

for all hours actually worked. 

37. 29 U.S.C. § 206(a)(l) states that “Every employer shall pay to each of his 

employees who in any workweek is engaged in commerce or in the production of goods for 

commerce, or is employed in an enterprise engaged in commerce or in the production of goods 

for commerce, wages at the following rates: (1) except as otherwise provided in this section, not 

less than (A) $5.85 an hour beginning on the 60th day after the enactment of the Fair Minimum 

Wage Act of 2007; (B) $6.55 an hour, beginning 12 months after that 60th day; and C) $7.25 an 

hour, beginning 24 months after that 60th day.” 

38. Once the work day has begun, all time suffered or permitted by the employer to 

be worked by the employee is compensable at the employee’s regular rate of pay, whether 

scheduled or not.  

39. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and the 

Class Members for all hours worked. 

40. Defendants’ unlawful conduct has been widespread, repeated, and willful. 

Defendants knew or should have known that its policies and practices have been unlawful and 

unfair. 

41. Wherefore, Plaintiffs demand for themselves and for all others similarly situated, 

that Defendants pay Plaintiffs and all other members of the Class their minimum hourly wage 

rate or their regular rate of pay, whichever is greater, for all hours worked during the relevant 

time period alleged herein together with liquidated damages, attorneys’ fees, costs, and interest 

as provided by law. 

/ / / 

/ / / 

/ / / 

/ / / 
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SECOND CAUSE OF ACTION 

(Failure to Pay Overtime Wages in Violation of the FLSA, 29 U.S.C. § 207) 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

42. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein.  

43. 29 U.S.C. Section 207(a)(1) provides as follows:  “Except as otherwise provided 

in this section, no employer shall employ any of his employees who in any workweek is 

engaged in commerce or in the production of goods for commerce, or is employed in an 

enterprise engaged in commerce or in the production of goods for commerce, for a workweek 

longer than forty hours unless such employee receives compensation for his employment in 

excess of the hours above specified at a rate not less than one and one-half times the regular rate 

at which he is employed.” 

44. Once the work day has begun, all time suffered or permitted by the employer to 

be worked by the employee is compensable at the employee’s regular rate of pay or overtime 

rate of pay, whether scheduled or not.  

45. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and 

Class Members overtime for all hours worked in excess of forty (40) hours in a week in 

violation of 29 U.S.C. Section 207(a)(1). 

46. Defendants’ unlawful conduct has been widespread, repeated, and willful. 

Defendants knew or should have known that its policies and practices have been unlawful and 

unfair. 

47. Wherefore, Plaintiffs demand for themselves and for all others similarly situated, 

that Defendants pay Plaintiffs and all members of the Class one and one half times their regular 

hourly rate of pay for all hours worked in excess of forty (40) hours a week during the relevant 

time period alleged herein together with liquidated damages, attorneys’ fees, costs, and interest 

as provided by law.  

/ / / 
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THIRD CAUSE OF ACTION 

Failure to Pay Overtime Wages at the Correct Rate in Violation of the FLSA, 29 U.S.C. § 207 

(On Behalf of Plaintiffs SARGANT and CRYDERMAN and Class Members  

Against All Defendants) 

48. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

49. 29 U.S.C. Section 207(e) defines the regular rate “at which an employee is 

employed shall be deemed to include all remuneration for employment paid to, or on behalf of, 

the employee” (with certain exceptions not relevant here) divided by the hours worked.   

50. By failing to include “commissions” and other non-discretionary payments in the 

total sum earned before dividing by hours worked, Defendants failed to pay the correct hourly 

rate for overtime hours worked. 

51. Defendants’ unlawful conduct has been widespread, repeated, and willful. 

Defendants knew or should have known that its policies and practices have been unlawful and 

unfair. 

52. Wherefore, Plaintiffs demand for themselves and for all others similarly situated, 

that Defendants pay and reimburse Plaintiffs and all members of the Class at the correct 

overtime rate one and one half times their regular hourly rate of pay for all hours worked in 

excess of forty (40) hours a week during the relevant time period alleged herein together with 

liquidated damages, attorneys’ fees, costs, and interest as provided by law.  

FOURTH CAUSE OF ACTION 

Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and 608.016 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

53. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein.  

54. NRS 608.140 provides that an employee has a private right of action for unpaid 

wages. 
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55. NRS 608.016 states that “An employer shall pay to the employee wages for each 

hour the employee works.”  Hours worked means anytime the employer exercises “control or 

custody” over an employee.  See NRS 608.011 (defining an “employer” as “every person 

having control or custody . . . of any employee.”).  Pursuant to the Nevada Administrative Code, 

hours worked includes “all time worked by the employee at the direction of the employer, 

including time worked by the employee that is outside the scheduled hours of work of the 

employee.”  NAC 608.115(1). 

56. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and 

Class Members for all hours worked in violation of NRS 608.140 and 608.016. 

57. Although the statute of limitations for minimum wage violations is two years, 

there is no express statute of limitations for violations of NRS 608.140 and 608.016 and, 

therefore, the three-year statute contained in NRS 11.190(3) for statutory violations applies. 

58. Wherefore, Plaintiffs demand for themselves and for all Class Members payment 

by Defendants at the regular hourly rate of pay for all hours worked during the during the 

relevant time period alleged herein together with attorneys’ fees, costs, and interest as provided 

by law. 

FIFTH CAUSE OF ACTION 

Failure to Pay Minimum Wages in Violation of the Nevada Constitution and NRS 608.250 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

59. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

60. Article 15 Section 16 of the Nevada Constitution sets forth the requirements the 

minimum wage requirements in the State of Nevada and further provides that “[t]he provisions 

of this section may not be waived by agreement between an individual employee and an 

employer. . . .   An employee claiming violation of this section may bring an action against his 

or her employer in the courts of this State to enforce the provisions of this section and shall be 

entitled to all remedies available under the law or in equity appropriate to remedy any violation 
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of this section, including but not limited to back pay, damages, reinstatement or injunctive 

relief.  An employee who prevails in any action to enforce this section shall be awarded his or 

her reasonable attorney’s fees and costs.” 

61. NRS 608.250 (1) provides that “Except as otherwise provided in this section, the 

Labor Commissioner shall, in accordance with federal law, establish by regulation the minimum 

wage which may be paid to employees in private employment within the State. The Labor 

Commissioner shall prescribe increases in the minimum wage in accordance with those 

prescribed by federal law, unless the Labor Commissioner determines that those increases are 

contrary to the public interest.”   

62. NRS 608.260 states “If any employer pays any employee a lesser amount than 

the minimum wage prescribed by regulation of the Labor Commissioner pursuant to the 

provisions of NRS 608.250, the employee may, at any time within 2 years, bring a civil action 

to recover the difference between the amount paid to the employee and the amount of the 

minimum wage. A contract between the employer and the employee or any acceptance of a 

lesser wage by the employee is not a bar to the action.” 

63. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and 

Class Members for all hours worked in violation of the Nevada Constitution and NRS 608.250. 

64. Wherefore, Plaintiffs demand for themselves and for all Class Members payment 

by Defendants at their regular hourly rate of pay or the minimum wage rate, whichever is 

higher, for all hours worked during the relevant time period alleged herein together with 

attorneys’ fees, costs, and interest as provided by law. 

SIXTH CAUSE OF ACTION 

Failure to Pay Overtime Wages in Violation of NRS 608.140 and 608.018 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

65. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 
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66. NRS 608.140 provides that an employee has a private right of action for unpaid 

wages.   

67. NRS 608.018(1) provides as follows: 
 

An employer shall pay 1 1/2 times an employee’s regular wage rate 
whenever an employee who receives compensation for employment at a 
rate less than 1 1/2 times the minimum rate prescribed pursuant to NRS 
608.250 works:  (a) More than 40 hours in any scheduled week of work; 
or (b) More than 8 hours in any workday unless by mutual agreement the 
employee works a scheduled 10 hours per day for 4 calendar days within 
any scheduled week of work. 

 
68. NRS 608.018(2) provides as follows: 

 
An employer shall pay 1 1/2 times an employee’s regular wage rate 
whenever an employee who receives compensation for employment at a 
rate not less than 1 1/2 times the minimum rate prescribed pursuant to 
NRS 608.250 works more than 40 hours in any scheduled week of work. 

 

69. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and 

Class Members daily overtime premium pay for all hours worked over eight (8) hours in a 

workday to those Class Members who were paid a regular rate of less than one and one half 

times the minimum wage premium pay and, failed to pay a weekly premium overtime rate of 

time and one half their regular rate for all members of the Class who worked in excess of  forty 

(40) hours in a week in violation of NRS 608.140 and 608.018. 

70. Although the statute of limitations for minimum wage violations is two years, 

there is no express statute of limitations for violations for failure to pay overtime rates of pay 

pursuant to NRS 608.140 and 608.018 and, therefore, the three-year statute contained in NRS 

11.190(3) for statutory violations applies. 

71. Wherefore, Plaintiffs demand for themselves and for Class Members that 

Defendants pay Plaintiffs and Class Members one and one half times their “regular rate” of pay 

for all hours worked in excess of eight (8) hours in a workday and in excess of forty (40) hours 

a workweek during the relevant time period alleged herein together with attorneys’ fees, costs, 

and interest as provided by law. 
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SEVENTH CAUSE OF ACTION 

Failure to Timely Pay All Wages Due and Owing Upon Termination Pursuant to NRS 

608.140 and 608.020-.050 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

72. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

73. NRS 608.140 provides that an employee has a private right of action for unpaid 

wages.   

74. NRS 608.020 provides that “[w]henever an employer discharges an employee, 

the wages and compensation earned and unpaid at the time of such discharge shall become due 

and payable immediately.”   

75. NRS 608.040(1)(a-b), in relevant part, imposes a penalty on an employer who 

fails to pay a discharged or quitting employee: “Within 3 days after the wages or compensation 

of a discharged employee becomes due; or on the day the wages or compensation is due to an 

employee who resigns or quits, the wages or compensation of the employee continues at the 

same rate from the day the employee resigned, quit, or was discharged until paid for 30-days, 

whichever is less.”   

76. NRS 608.050 grants an “employee lien” to each discharged or laid-off employee 

for the purpose of collecting the wages or compensation owed to them “in the sum agreed upon 

in the contract of employment for each day the employer is in default, until the employee is paid 

in full, without rendering any service therefor; but the employee shall cease to draw such wages 

or salary 30 days after such default.”   

77. By failing to pay Plaintiffs and Class Members who are former employees of 

Defendants for all hours worked in violation of the federal and state laws identified herein, 

Defendants have failed to timely remit all wages due and owing to Plaintiffs and Class 

Members who are former employees. 
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78. Despite demand, Defendants willfully refuse and continue to refuse to pay 

Plaintiffs and Class Members who are former employees all the wages that were due and owing 

upon the termination of their employment. 

79. Wherefore, Plaintiffs demand thirty (30) days wages under NRS 608.140 and 

608.040, and an additional thirty (30) days wages under NRS 608.140 and 608.050, for all Class 

Members who have terminated employment from Defendants during the relevant time period 

alleged herein together with attorneys’ fees, costs, and interest as provided by law. 

EIGHTH CAUSE OF ACTION 

Unlawful Chargebacks in Violation of NRS 608.100 

(On Behalf of Plaintiffs SARGANT and CRYDERMAN and Class Members  

Against All Defendants) 

80. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

81. NRS 608.140 provides that an employee has a private right of action for unpaid 

wages.   

82. NRS 608.100 provides that “It is unlawful for any employer to require an 

employee to rebate, refund or return any part of the wage, salary or compensation earned by and 

paid to the employee.” 

83. By engaging in the conduct described above, Defendants unlawfully rebated 

Plaintiffs and Class Members’ paychecks to cover the costs of cash shortages and credit card 

reversals. By doing so, Defendants unlawfully retained Plaintiffs’ and Class Members’ wages 

that, to this day, remain unpaid and owing.   

84. Wherefore, Plaintiffs demand restitution for all rebated wages during the relevant 

time period alleged herein together with attorneys’ fees, costs, and interest as provided by law. 

/ / / 

/ / / 

/ / / 

/ / / 
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NINTH CAUSE OF ACTION 

Age Discrimination in Violation of NRS 613.330 and 29 USC Sections 621-634 

(On Behalf of Plaintiffs BOGGS and WIEDERHOLT and Class Members 

Against All Defendants) 

85. Plaintiffs reallage and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein.  

86. Nevada state law and the Age Discrimination in Employment Act of 1967 

(ADEA) protect individuals who are 40 years of age or older from employment discrimination 

based on age.  

87. It is unlawful under Nevada’s equal employment opportunity laws, NRS 

613.310-613.345 (“EEO Laws”), for an employer to discriminate against an employee based on 

an employee’s age. Specifically, “it is an unlawful employment practice for an employer: (a) 

To fail or refuse to hire or to discharge any person, or otherwise to discriminate against any 

person with respect to the person’s compensation, terms, conditions or privileges of 

employment, because of his or her . . . age . . .; or (b) To limit, segregate or classify an 

employee in a way which would deprive or tend to deprive the employee of employment 

opportunities or otherwise adversely affect his or her status as an employee, because of his or 

her . . . age . . . .”  NRS 613.330. 

88. It is similarly unlawful for an employer to discriminate against an employee 

based on the employee’s age under federal law. 29 USC Sections 621 provides that it is 

“unlawful for an employer--(1) to fail or refuse to hire or to discharge any individual or 

otherwise discriminate against any individual with respect to his compensation, terms, 

conditions, or privileges of employment, because of such individual’s age; (2) to limit, 

segregate, or classify his employees in any way which would deprive or tend to deprive any 

individual of employment opportunities or otherwise adversely affect his status as an employee, 

because of such individual's age; or (3) to reduce the wage rate of any employee in order to 

comply with this chapter.” 
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89. Defendants terminated Plaintiff BOGGS’ employment on or about July 2013 

because of her age (over 40).  

90. Defendants terminated Plaintiff WIEDERHOLT’s employment on or about 

February 2013 because of her age (over 40).  

91. Defendants’ conduct was willful. 

92. Defendants violated Nevada’s EEO Laws and the ADEA in committing the 

above acts in that Defendants discriminated against Plaintiffs because of Plaintiffs’ age. 

93. Plaintiffs timely filed administrative complaints with the Nevada Equal Rights 

Commission (“NERC”) for age discrimination against Defendants. 

94. Plaintiffs timely filed charges with the Equal Employment Opportunity 

Commission (“EEOC”) for age discrimination against Defendants. 

95. Plaintiffs have exhausted or will exhaust their administrative remedies with 

NERC and EEOC.  

96. The Defendants’ conduct as alleged above constitutes age discrimination in 

violation of the EEO LAWS and the ADEA.  The stated reasons for Defendants’ conduct were 

not the true reasons, but instead were pretext to hide Defendants’ discriminatory animus. 

97. Plaintiffs are further informed and believe that Defendants have engaged in 

systematic age discrimination by maintaining and enforcing a policy of terminating employees 

over 40 on the basis of age. 

98. Defendants intentionally, and with malice and oppression, discriminated against 

Plaintiffs and Class Members because of their age.  As a direct and proximate result of this 

Defendants’ policy, practice and procedure, Plaintiffs and Class Members have sustained 

significant general and special damages to be proven at trial.  Plaintiffs, on behalf of 

themselves and Class Members, seek all damages and remedies available under law, including, 

but not necessarily limited to, back pay, compensatory, consequential, and punitive damages, 

attorneys’ fees, costs, and interest. 

/ / / 

/ / / 
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JURY TRIAL DEMANDED 

Plaintiffs hereby demand a jury trial pursuant to FRCP 38. 

PRAYER FOR RELIEF 

 Wherefore Plaintiffs, by themselves and on behalf of all Class Members, pray for relief 

as follows relating to their collective and class action allegations: 

1. For an order conditionally certifying this action under the FLSA and providing 

notice to all members of the Class so they may participate in this lawsuit; 

2. For an order certifying this action as a traditional class action under Nevada 

Rule of Civil Procedure Rule 23 on behalf of each of the Class; 

3. For an order appointing Plaintiffs as the Representatives of the Class and their 

counsel as Class Counsel; 

4. For damages according to proof for regular rate pay under federal laws for all 

hours worked; 

5. For damages according to proof for minimum rate pay under federal law for all 

hours worked; 

6. For damages according to proof for overtime compensation at the applicable rate 

under federal law for all hours worked over 40 per week; 

7. For liquidated damages pursuant to 29 U.S. C. § 216(b); 

8. For damages according to proof for regular rate pay under NRS 608.140 and 

608.016 for all hours worked; 

9. For damages according to proof for minimum wage rate pay under the Nevada 

Constitution and NRS 608.250 for all hours worked; 

10. For damages according to proof for overtime compensation at the applicable rate 

under NRS 608.140 and 608.018 for all hours worked for those employees who 

earned a regular rate of less than one and one half times the minimum wage for 

hours worked in excess of 8 hours per day and/or for all subclass members for 

overtime premium pay of one and one half their regular rate for all hours worked 

in excess of 40 hours per week; 
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11. For sixty days of waiting time penalties pursuant to NRS 608.140 and 608.040-

.050; 

12. For restitution of unpaid wages pursuant to NRS 608.140 and 608.100; 

13. For damages according to proof pursuant to Nevada State EEO laws and the 

ADEA. 

14. For interest as provided by law at the maximum legal rate; 

15. For reasonable attorneys’ fees authorized by statute; 

16. For costs of suit incurred herein; 

17. For pre-judgment and post-judgment interest, as provided by law, and  

18. For such other and further relief as the Court may deem just and proper. 

 

DATED: June 12, 2014 THIERMAN LAW FIRM, P.C. 

 
/s/ Leah L. Jones 
Mark R. Thierman 
Joshua D. Buck 
Leah L. Jones 
 
Attorneys for Plaintiff
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Joshua D. Buck, Nev. Bar No. 12187 
josh@thiermanbuck.com 
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Plaintiffs EDDY MARTEL (also known as MARTEL-RODRIGUEZ), MARY ANNE 

CAPILLA, JANICE JACKSON-WILLIAMS, and WHITNEY VAUGHAN (“Plaintiffs”), on 

behalf of themselves and all others similarly situated hereby respond to Defendants’ 

Motion to Dismiss.  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

To be clear, the Plaintiffs here are not the same parties to the Sargent Action; 

this is a separate Nevada state law wage and hour action brought on behalf of GSR’s 

non-exempt, hourly-paid employees.  No class certification analysis has ever been 

undertaken for the Plaintiffs here or any of GSR’s employees for that matter, on their 

Nevada State law wage and hour claims because the federal District Court in Sargent 

based its decision to dismiss the GSR employees’ Nevada wage claims on the 

erroneous premise that Nevada employees do not have a private right to sue under 

Chapter 608 of the Nevada Revised Statute (“NRS”), prior to ever reaching the merits 

of the employees’ class certification arguments.  See Sargent et al v. HG Staffing, 171 

F.Supp. 3d 1063 (D. Nev. March 22, 2016) (noting that “[b]ecause summary judgment 

has been granted on Plaintiff’s (sic) fourth, fifth, seventh, and eighth causes of action” 

pursuant to NRS 608.140, 608.016, 608.018, 608.020-.050 and 608.100 as well as 

the shift jamming and waiting time penalty subclasses “are no longer at issue, and 

thus certification is denied …” referencing the court’s January 12, 2016 Order granting 

GSR’s motion for summary judgment. See Exhibit 1, Docket No. 172, CASE No. 3:13-

cv-00453-LRH-WGC (January 12, 2016)).  For this reason alone, Defendants’ 

arguments supporting its Motion to Dismiss Plaintiffs’ First Amended Complaint 

(“Motion” or “Mot.”) must fail. 

Furthermore, there is no issue or claim preclusion because the court in Sargent 

explicitly based its decision to decertify the Sargent plaintiffs’ federal Fair Labor 

Standards Act (“FLSA”) claims on the reasoning that the employee plaintiffs were not 
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similarly situated to the named plaintiffs.  See Sargent et al v. HG Staffing, 171 

F.Supp. 3d at 1079-1084.  The court’s decision necessarily precludes all of 

Defendants’ arguments that the claims of Plaintiffs here are “identical” to the claims of 

the Sargent plaintiffs; indeed, if they were identical class certification would have been 

granted and the Plaintiffs here would still be part of that ongoing action.  Likewise, 

Defendants’ so-called “first to file” argument is inapplicable because it is designed to 

avoid conflicting judgments between two federal districts/courts, but is not applicable 

to a federal and a state court.   

Moreover, Defendants’ statute of limitations argument is in reality an improper 

and premature attempt to summarily adjudicate an issue relevant to an affirmative 

defense—namely, the length of the limitations period.  Indeed, Defendants 

acknowledge that at least two of the Named Plaintiffs, Martel and Williams do have 

valid claims, even based on a two-year period.   

Defendants’ Motion also relies on the faulty argument that an invalid collective 

bargaining agreement (“CBA”) somehow prevents Plaintiff Williams from proceeding in 

this action because whether the alleged CBA is valid is a question of law and must be 

fully briefed in order to give this Court the facts and law upon which to make such a 

decision.  Moreover, even if the Court was to accept any part of Defendants’ CBA 

argument, the only claim the alleged CBA would effect is Plaintiffs’ overtime claims 

under NRS 608.018.  Any alleged CBA cannot preclude Plaintiffs’ Constitutional 

minimum wage claims, and statutory wage claims for all hours worked claims under 

NRS 608.016, or the derivative continuation wage claims under NRS 608.010.050.  

Although Plaintiffs’ vehemently deny the CBA (which remains unsigned and in draft form 

after five-plus years of litigation) refenced by Defendants is valid, even if Defendants are 

correct, Defendants make no such argument precluding Plaintiff Capilla and other 

employees from proceeding with this action on their minimum wage, all hours worked, 

and continuation wage claims. 
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And finally, contrary to Defendants’ assertions (and far exceeding the pleading 

standards set for by Johnson v. Travelers and Nevada Power Co. v. Eighth Judicial 

Dist. Court of Nevada ex rel. Cty of Clark) Plaintiffs have provided hourly rates of pay, 

dates of employment, alleged per shift unpaid work activities, and preliminary damage 

analysis for each Plaintiff setting forth not only the amount of damages owed to the 

named Plaintiffs, but also for the putative class members; a sum equating to 

approximately $10.5 million1 in wages stolen by the employer, GSR.   

For these reasons more fully set forth below, Defendants’ Motion to Dismiss 

Plaintiffs’ First Amended Complaint must be denied in its entirety.   

II. PROCEDURAL HISTORY 

 Plaintiffs filed their original complaint on June 14, 2016 in the Second Judicial 

District Court of the State of Nevada in and for the County of Washoe.  Plaintiffs filed 

their jury demand the next day.  Defendants removed to the Federal District Court, 

District of Nevada on July 25, 2016.  That court remanded back to this Court on 

December 6, 2016 on the grounds that there was no federal question pre-emption 

based on the alleged CBA.  See Exhibit 2, attached, Docket No. 13, CASE No. 3:16-

cv-004400-RCJ-WGC.   

Defendants filed their motion to dismiss on January 12, 2017 and Plaintiffs filed 

their Opposition on February 2, 2017.  Prior to full briefing the Parties stipulated, and 

this Court granted a stay of all proceedings pending the Supreme Court of Nevada’s 

decision in Neville v. Terrible Herbst.  See Neville v. Eighth Judicial District Court in & 

for Cty. of Clark, Case No. 70696, 133 Nev. Adv. Op. 95, 2017 WL 6273614, at *4 

(Nev. Dec. 7, 2017) (Dec. 7, 2017) (unanimous decision confirming Nevada 

                                                           
1 See FAC, sum of: Cash Bank Class owed approximately $4,195,216.78, at ¶ 21; 

Dance Class owed approximately $282,126.90, at ¶ 26; Room Attendant Class owed 
approximately $1,949,380.54, at ¶ 30; Pre-Shift Meeting Class owed approximately 
$4,083,787.88; and Uniform Class owed approximately $1,197,561.78; equates to 
$10,510,512.10.  
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employees have a private right of action to bring statutory wage claims pursuant to 

NRS 608.140, 608.016, 608.018, and 608.020-.050).  The Parties filed a status report 

in light of the Neville decision, and on December 27, 2017, the Court lifted the Stay 

and withdrew Defendants’ 1/12/17 motion to dismiss.   

Defendants filed their renewed motion to dismiss on January 12, 2018, which 

was fully briefed.  The Court requested supplemental briefing and then heard oral 

argument on July 19, 2018.  The Court granted Defendants’ motion to dismiss on 

October 9, 2018.  Plaintiffs filed a motion to reconsider or in the alternative leave to file 

an amended complaint, which Defendants opposed.  The Court granted Plaintiffs 

leave to file the First Amended Complaint (hereinafter, “FAC”, the operative 

complaint), which was filed January 29, 2019.   

Plaintiffs FAC alleges various causes of action for unpaid wages on behalf of 

themselves and all similarly situated individuals for failure to: (1) compensate for all 

hours worked in violation of NRS 608.140 and 608.016; (2) pay minimum wages in 

violation of the Nevada Constitution; (3) pay overtime in violation of NRS 608.140 and 

608.018; and (4) failure to timely pay all wages due and owing in violation of NRS 

608.140 and 608.020-050.  Defendants filed their motion to dismiss Plaintiffs’ FAC, 

which Plaintiffs now oppose.   

III. LEGAL ARGUMENT 

Nevada’s wage and hour statutes under NRS Chapter 608 are remedial in 

nature.  See Terry v. Sapphire Gentlemen’s Club, 130 Nev. Adv. Op. 87 (2014).  As 

such, NRS Chapter 608 must be liberally construed in order to effectuate the purpose 

of the legislation.  Int’l Game Tech., Inc. v. Second Judicial Dist. Court ex rel. Cnty. of 

Washoe, 124 Nev. 193, 201, 179 P.3d 556, 560-61 (2008) (“[R]emedial statutes . . . 

should be liberally construed to effectuate the intended benefit.”); Eddington v. 

Eddington, 119 Nev. 577, 80 P.3d 1282, 1287 (2003) (“[S]tatutes with a protective 

purpose should be liberally construed in order to effectuate the benefits intended to 
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be obtained.”); Colello v. Administrator, Real Est. Div., 100 Nev. 344, 347, 683 P.2d 

15, 17 (1984) (recognizing that “[s]tatutes with a protective purpose should be liberally 

construed in order to effectuate the benefits intended to be obtained.”); SIIS v. 

Campbell, 109 Nev. 997, 1001, 862 P.2d 1184, 1186 (1993) (citing the “long-standing 

policy to liberally construe workers’ compensation laws to protect injured workers and 

their families”); Hardin v. Jones, 102 Nev. 469, 471, 727 P.2d 551, 552 (1986) 

(applying same principle to unemployment statute).  The purpose of NRS Chapter 

608 is to protect the health and welfare of workers employed in private enterprise and 

provide concrete safeguards concerning hours of work, working conditions, and 

employee compensation. See NRS 608.005 (“The Legislature hereby finds and 

declares that the health and welfare of workers and the employment of persons in 

private enterprise in this State are of concern to the State and that the health and 

welfare of persons required to earn their livings by their own endeavors require 

certain safeguards as to hours of service, working conditions and compensation 

therefor.”). 

Likewise, the class action process provides for important public policy goals 

that have long been recognized by the judiciary.  United States Supreme Court Justice 

Douglas reasoned, “The class action is one of the few legal remedies the small 

claimant has against those who command the status quo.” Eisen v. Carlisle & 

Jacquelin, 417 U.S. 156, 186, 94 S. Ct. 2140, 2156, 40 L. Ed. 2d 732 (1974) (Douglas, 

J, dissenting).2  This sentiment holds true here, and is comparable to that of the Las 

                                                           
2 The footnote to Justice Douglas’ dissent cites to Judge Weinstein writing in the N.Y. 

Law Journal, May 2, 1972, p. 4, col. 3, who said:  
“Where, however, public authorities are remiss in performance of this responsibility for 

reason of inadequate legal authority, excessive workloads or simple indifference, class actions 
may provide a necessary temporary measure until desirable corrections have occurred. The 
existence of class action litigation may also play a substantial role in bringing about more 
efficient administrative enforcement and in inducing legislative action.  

The matter touches on the issue of the credibility of our judicial system. Either we are 
committed to make reasonable efforts to provide a forum for adjudication of disputes involving 
all our citizens—including those deprived of human rights, consumers who overpay for 
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Vegas Sands’ former casino employees who sought damages for failure to provide a 

statutorily required 60-day notice before closure:  
 
This case involves multiple claims, some for relatively small 
individual sums. Counsel for the would-be class estimated 
that, under the most optimistic scenario, each class member 
would recover about $1,330. If plaintiffs cannot proceed as 
a class, some – perhaps most – will be unable to proceed 
as individuals because of the disparity between their 
litigation costs and what they hope to achieve.  

Local Joint Executive Bd. of Culinary/Bartender Trust Fund v. Las Vegas Sands, Inc., 

244 F.3d 1152, 1163 (9th Cir), cert. denied, 534 U.S. 973,122 S. Ct. 395 (2001) (“Local 

Joint Executive Bd.”) (“Class actions … may permit the plaintiffs to pool claims which 

would be uneconomical to litigate individually.”) (citing Phillips Petroleum Co. v. Shutts, 

472 U.S. 797, 809 (1985)). 

Remarkably, Defendants seem to blame Plaintiffs’ counsel for ongoing litigation 

on behalf of minimum wage employees who have been deprived of proper 

compensation for the work done on behalf and at the direction of GSR.  Contrary to 

Defendants’ characterization that Plaintiffs’ counsel will have to “chase down [] 

plaintiffs” (Mot. at pp. 2:22), as long as employers such as the GSR skirt Nevada wage 

and hour laws and extract free labor from their employees to fund renovations and 

profits for their parent employer the Meruelo Group3, employees will search out 

                                                                                                                                                                                         
products because of antitrust violations and investors who are victimized by insider trading or 
misleading information—or we are not. There are those who will not ignore the irony of courts 
ready to imprison a man who steals some goods in interstate commerce while unwilling to 
grant a civil remedy against the corporation which has benefited, to the extent of many millions 
of dollars, from collusive, illegal pricing of its goods to the public. 

When the organization of a modern society, such as ours, affords the possibility of 
illegal behavior accompanied by widespread, diffuse consequences, some procedural means 
must exist to remedy—or at least to deter—that conduct.” Eisen, 417 U.S. 186, footnote 8.  

3 It is true that this case was born out of the original Sargent Action, which was brought 
by plaintiff employees after a change in ownership at the GSR lead to alleged widespread 
wage and hour violations and age discrimination. Following a brief period of bank ownership, 
the GSR was purchased on a fire sale by the Meruelo Group, which owns and operates 
Defendants HG Staffing LLC and MEI-GSR Holdings LLC d/b/a Grand Sierra Resort. See 
http://archive.rgj.com/article/20110223NEWS/110223042/New-owners-Grand-Sierra-Resort-
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attorneys who are willing to take their cases and attempt to recover at least some of 

the wages owed to those employees.   
 
A. The Supreme Court Of Nevada Unanimously Recognized A Private 

Right Of Action In Neville And Thus Defendants’ Exhaustion 
Arguments Are Wholly Incorrect 

 
Defendants are incorrect in their assertion that employee Plaintiffs must exhaust 

administrative remedies with the Office of the Labor Commissioner prior to filing suit in 

court for three reasons. See Mot. at § II.C and D.  Most notably, the Neville Court made 

it abundantly clear that the Labor Commissioner does not have exclusive jurisdiction 

over wage claims, holding that employee-plaintiffs in Nevada can seek redress for 

wage theft in court.  See Neville v. Terrible Herbst, Inc., 133 Nev. Adv. Op. 95, 406 

P.3d 499, 504 (Dec. 7, 2017) (unanimous decision confirming Nevada employees have 

a private right of action to bring statutory wage claims pursuant to NRS 608.140, 

608.016, 608.018, and 608.020-.050).   

First, contrary to Defendants’ analysis that the Baldonado v. Wynn case 

supports its contention, Baldonado has always supported a private right of action for 

wages.  See Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 194 P.3d 96, 968-69 

(2008).  Baldonado was a tip case as opposed to a wage case.  In Baldonado the 

Supreme Court of Nevada clearly held that employees in Nevada are prevented from 

seeking non-wage recovery, such as tips, in court pursuant to NRS 608.160, NRS 

                                                                                                                                                                                         
announced (last visited Aug. 26, 2015). The new ownership took over, slashing and burning 
labor costs in an attempt to maximize profits and create a new Vegas-style, younger looking, 
casino.  Defendants have, in many ways, achieved their desired result but at a real cost to its 
employees; a cost that was both unlawful and immoral.  In order to achieve its goal, 
Defendants extracted free labor from its hard-working employees. Accordingly, GSR 
employees continue to seek to bind together to remedy the wrongs committed by Defendants. 
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608.100, or NRS 613.120, only.  Id. at 968-69.  However, the Baldonado court noted 

that NRS 608 “expressly recognize[s] a civil enforcement action to recoup unpaid 

wages” as opposed to tips.  Id. at 104 n. 33.  

Second, the Neville court unmistakably addressed Defendants’ Labor 

Commissioner arguments and soundly rejected them as well.  The court first noted that 

“claims under the Nevada Constitution’s Minimum Wage Amendment “MWA”) … 

expressly provides for a private cause of action to enforce the provisions of the 

Minimum Wage Amendment.”  Id. at 501.  The court also explained “NRS 608.140 

demonstrates the Legislature’s intent to create a private cause of action for unpaid 

wages” and that the Labor Commissioner does not have exclusive authority to hear 

wage claims on two grounds.  Id. at 504-05.  The court initially analyzed NRS Chapter 

607’s grant to the Labor Commissioner, for the authority to bring “claims on behalf of 

those who cannot afford counsel”.4  Id.  The court next noted, “[i]t would be absurd to 

think that the Legislature intended a private cause of action to obtain attorneys’ fees for 

an unpaid wages suit but no private cause of action to bring the suit itself.”  Id. at 504.   

And third, Defendants’ argument that NRS 607 and NAC 608 require a “good 

faith attempt to collect wages” prior to filing suit ignores NRS 608’s statutory language 

and the Neville court’s clear edict that when an employee “tie[s] his NRS Chapter 608 

claims with NRS 608.140” that employee “has [] properly stated a private cause of 

action for unpaid wages.”  Id. at 504.  Plaintiffs here have tied each of their statutory 

wage claims to NRS 608.140 and made the requisite demand to Defendant prior to 

                                                           
4 The Plaintiff in Neville, as well as Plaintiffs here, have retained counsel and thus there 

is no need to resort to the Labor Commissioner for redress of wage theft. 
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filing suit.  See FAC at ¶ 1; see also Exhibit 3, attached, “NRS 608.140 Demand Letter” 

dated 6/6/2016.   

Accordingly, there is no doubt that employee-plaintiffs such as Plaintiffs here 

have a private right of action to pursue wage claims in court, the Labor Commissioner 

does not have exclusive jurisdiction, nor is there a pre-suit exhaustion requirement 

through the Office of the Labor Commissioner.  Thus, Defendants’ argument that 

Plaintiffs’ First, Third, and Fourth Causes of Action for failure to exhaust administrative 

remedies through the Office of the Labor Commissioner must be rejected.  

B. The Facts Alleged In Plaintiffs’ Complaint Plead Plausible Wage 
Claims Under The Standards Set Forth By Nevada Law  

 
1. Plaintiffs clearly meet the Supreme Court of Nevada pleadings 

standard because they have alleged specific work activities for 
which they were not paid their minimum wage, provided estimated 
damages owed to Plaintiffs and the putative classes, and provided 
documentary evidence in their possession and control specifying 
hours, dates, and times worked without pay.5 

                                                           
5 Plaintiffs do not concede that an employee-plaintiff must provide “allege[d] estimates 

of unpaid time for any single plaintiff, … specific unpaid hours for stated events, … dates, 
times, or hours worked for such events, … rates of pay or how much any Plaintiff is owed for 
any one work day” (see Order at p. 8:7-14) such that Plaintiffs’ original complaint failed to 
sufficiently give fair notice of the basis of claims and the resulting relief requested as required 
by the liberal pleading standards in Johnson and Nevada Power Co., and/or under the 
inapplicable federal Fair Labor Standards Act standard as articulated in Landers.  Once again, 
Defendants argue that Nevada state courts should follow the federal FLSA standard on a 
motion to dismiss from Landers v. Quality Commc’ns, Inc.  As Plaintiffs pointed out in their 
Motion for Reconsideration Landers is not the proper standard on a motion to dismiss in 
Nevada.  Nonetheless, even if this Court was to apply the Landers standard, Plaintiffs have 
also provided factual allegations sufficient to meet Landers. Specifically, in Landers the Ninth 
Circuit held, “[w]e decline to impose a requirement that a plaintiff alleging failure to pay 
minimum wages or overtime wages must approximate the number of hours worked without 
compensation.  However, at a minimum the plaintiff must allege at least one workweek when 
he worked in excess of forty hours and was not paid for the excess hours in that workweek or 
was not paid minimum wages.”  Landers v. Quality Commc’ns, Inc., 771 F.3d 638, 646 (9th Cir. 
2014), as amended (Jan. 26, 2015), cert. denied, 135 S. Ct. 1845, 191 L. Ed. 2d 754 (2015).  
Plaintiffs have explicitly done so here in that Plaintiffs have provided detailed analysis based on 
the records in their possession to support Plaintiffs’ class claims as required by this Court.  
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All that is required to avoid dismissal are “facts sufficient to establish the 

necessary elements of the claim for relief.”  Johnson v. Travelers Ins. Co., 89 Nev. 

467, 472 515 P.2d 68, 71 (1973).  Here, Plaintiffs’ FAC has clearly alleged that 

Defendants’ policy of “requiring various employees to perform work activities without 

compensation … either by rounding hours so that employees who were technically on 

the clock did not receive pay for all their hours worked or by having employees 

perform work without being logged in to the timekeeping system” could not be more 

precise.  These facts are “not just labels used in the complaint” and are more than 

sufficient to meet the Nevada pleading requirements.  Nevada Power Co. v. Eighth 

Judicial Dist. Court of Nevada ex rel Cty or Clark, 120 Nev. 948, 960, 102 P.3d 578, 

586 (2004).    

Attached as an Exhibit to the FAC, Plaintiffs have provided preliminary damage 

analysis for each Plaintiff setting forth the not only amount of damages for the named 

Plaintiffs, but also for the putative class members, equating to approximately $10.5 

million in wage theft by their employer, GSR.  And, although Defendants are the only 

Party in this action who are required to maintain Plaintiffs’ full schedule, pay, time, and 

employment records, each of the named Plaintiffs have alleged to the best of their 

recollection, information, and belief, their hourly rate of pay6, dates of employment,7 

                                                           
6 See FAC: Plaintiff Martel believes his last hourly rate of pay was between $8.25 and 

$8.57, at ¶ 4; Plaintiff Capilla believes her last hourly rate of pay was $7.25, at ¶ 5; Plaintiff 
Jackson-Williams believes her last hourly rate of pay was between $8.25, at ¶ 6; Plaintiff 
Vaughan believes her last hourly rate of pay was between $8.25, at ¶7. 

  
7 See FAC: Plaintiff Martel believes he was employed from on or about 1/2012 through 

7/2014, at ¶ 4; Plaintiff Capilla believes she was employed from on or about 3/201 through 
9/2013, at ¶ 5; Plaintiff Jackson-Williams believes she was employed from on or about 4/2014 
through 12/2015, at ¶ 6; Plaintiff Vaughan believes she was employed from on or about 8/2012 
through 6/2013, at ¶7. 
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per shift off-the-clock and unpaid work activities8, and approximate wages and 

penalties owed to each of them.9  

These factual contentions are more than sufficient to establish all necessary 

elements of a claim for unpaid wages under the NRS, as well as allow the court to 

draw reasonable inferences that Defendants are liable for the misconduct alleged 

under the liberal Nevada pleading standards set forth by Johnson v. Travelers, Ins. 

Co. and Nevada Power Co.   

2. Plaintiffs’ minimum wage claims are supported by Nevada wage 
and hour law because Nevada law has a daily overtime 
requirement as well as a workweek overtime requirement. 

Nevada law consistently and repeatedly affirms that an employee must be paid 

“wages for each hour the employee works.” NRS 608.016 (emphasis added); see 

also Nev. Const. Art. 15 §16 (Employers must “pay a wage to each employee of not 

less than the hourly rates set forth in this section.”).  Overtime is similarly not limited 

to hours worked in a workweek.  Nevada maintains a daily overtime requirement 

which requires overtime pay and one and one-half times the regular rate of pay for 

hours worked in excess of eight (8) in a workday for the employees at issue here.  

                                                           
8 See FAC: Plaintiff Martel believes he spent approximately fifteen (15) minutes per shift 

where he was required to carry a cash bank performing unpaid banking activities, at ¶ 19 and 
ten (10) minutes of pre-shift meeting activities that were unlawfully rounded off time for pay 
purposes, at ¶ 32; Plaintiff Capilla believes she spent approximately ten (10) minutes of pre-
shift meeting activities that were unlawfully rounded off time for pay purposes, at ¶ 32; Plaintiff 
Jackson-Williams believes she believes she spent approximately twenty (20) minutes 
performing unpaid pre-shift work activities, at ¶ 28; Plaintiff Vaughan believes she spent two to 
four hours per week in mandatory unpaid dance classes, at ¶ 24 and also spent fifteen (15) 
minutes changing into and out of her uniform without pay, at ¶ 38. 

 
9 See FAC: Plaintiff Martel believes he is owed approximately $5,160.83 for unpaid 

cash banking activities, at ¶ 20, and $4,691.99 for unpaid pre-shift meetings, at ¶ 44; Plaintiff 
Capilla believes she is owed approximately $4,073.69 for unpaid pre-shift meetings, at ¶ 33; 
Plaintiff Jackson-Williams believes she is owed approximately $6,386.25 for unpaid pre-shift 
work, at ¶ 29; Plaintiff Vaughan believes she is owed approximately $3,810.58 for unpaid 
dance classes, at ¶ 25 and $2,938.61 for unpaid uniform changing activities, at ¶ 39. 

APP 588



  

___________________________________________________________________________________ 
12 

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ FIRST AMENDED 
COMPLAINT 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 B

U
C

K
, L

L
P

 
72

87
 L

ak
es

id
e 

D
ri

ve
 

R
en

o,
 N

V
 8

95
11

 
(7

75
) 

28
4-

15
00

 F
ax

 (
77

5)
 7

03
-5

02
7 

E
m

ai
l:

 in
fo

@
th

ie
rm

an
bu

ck
.c

om
; w

w
w

.th
ie

rm
an

bu
ck

.c
om

t 

NRS 608.018(1).10  Nevada statutory authority also specifically provides that 

employees must be compensated for all hours worked, whether scheduled or not.  

See NAC 608.115(1) (stating that “[a]n employer shall pay an employee for all time 

worked by the employee at the direction of the employer, including time worked by the 

employee that is outside the scheduled hours of work of the employee.”).11   

As a result of Defendants’ unlawful off-the-clock and rounding policies, Plaintiffs 

have shown that they did not receive pay for all time worked by the employees at the 

direction of the employer Defendants.  And, employees did not receive overtime pay of 

one and one half their regular rate of pay for all hours worked over eight (8) in a 

workday or for the hours worked over forty (40) in a workweek.  In other words, 

Plaintiffs and all other class members did not receive any pay for off-the-clock work 

required by Defendants, let alone minimum wage.  Plaintiffs’ allegations that 

Defendants failed to pay Plaintiffs the constitutionally required minimum wage for all 

                                                           
10 NRS 608.018(1) provides the following: An employer shall pay 1 ½ times an 

employee’s regular wage rate whenever an employee who receives compensation for 
employment at a rate less than 1 ½ times the minimum rate pursuant to NRS 608.250 works: 
(a) More than 40 hours in any scheduled week or work; or (b) More than 8 hours in any 
workday unless by mutual agreement the employee works a scheduled 10 hours per day for 
four calendar days within any scheduled week of work.  

 
11 Defendants’ argument that the compensable work activities of changing clothes and 

collecting equipment or supplies are not deemed to be work and therefore not compensable 
under NRS 608 because they are postliminary is simply incorrect and another example of 
Defendants’ erroneously conflating the federal FLSA and Nevada state wage and hour law.  
See Mot. at p. 16:18-25, citing Integrity Staffing Sols., Inc. v. Busk, 135 S. Ct. 513,517-19 
(2014).  In addition to differences between the FLSA and Nevada wage hour law pointed out in 
footnote 12, infra, the Sixth Circuit of Appeals recently held that Nevada has not adopted the 
federal Portal-to-Portal Act as part of the FLSA (see § B.4.a) and that Nevada’s definition of 
work includes “all time worked by the employee at the direction of the employer, including any 
time worked by the employee that is outside the scheduled hours of work of the employee.” 
(citing NAC 608.115(1)) as well as NRS 608.016 providing that “an employer shall pay an 
employee for all time worked by the employee wages for each hour the employee works” and 
“[a]n employer shall not require an employee to work without wages during a trial or break-in 
period.” See Exhibit 4, Opinion of United States Court of Appeals for the Sixth Circuit, Jesse 
Busk, et al v. Integrity Staffing Solutions, Inc. et al, 905 F.3d 387, 402-405 (Sept. 19, 2018). 
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hours worked are thus sufficient to support a claim under Section 16(B) of Article 15 of 

the Nevada State Constitution and the Nevada Revised Statutes.   

Accordingly, Defendants’ motion to dismiss Plaintiffs’ statutory as well as 

minimum wage claims must be rejected. 

C. Plaintiffs’ Claims Are Not Barred By Issue Or Claim Preclusion 
Because The Sargent Court Never Certified The Sargent Plaintiffs’ 
Nevada Wage Claims 

To be clear, the Plaintiffs here are not the same parties to the Sargent Action; 

this is a separate Nevada state law wage and hour action brought on behalf of GSR’s 

non-exempt hourly-paid employees.  The Sargent court never certified the Sargent 

plaintiffs’ Rule 23 claims on two grounds that are dispositive to this Court’s inquiry.  

First, the federal district court never reached the state law claims because it dismissed 

them on the incorrect premise that Nevada employees do not have a private right of 

action for wage claims, at summary judgment, and prior to the court’s decertification 

order on the FLSA claims.  Second, it reasoned that the Sargent plaintiffs failed to 

provide the court with facts sufficient to allow the court to make “a rigorous analysis, 

that the prerequisites of Rule 23 have been satisfied” for their Nevada Constitution 

wage claims and the age discrimination claims, only. See Sargent, 171 F. Supp. 3d at 

1073-74. 

Defendants’ assertion that the federal court’s decision not to certify the 

employee-plaintiffs’ claims in Sargent somehow has a preclusive effect on the Plaintiffs 

here is patently incorrect because there is “no law delineating the preclusive effect of 

an order from one [of Nevada’s] courts denying class certification.”  See In re Wal-Mart 

Wage and Hour Employment Practices Litigation, 2008 WL 3179315, *7 (D. Nev. 

2008).  The plaintiffs in Sargent et al v. HG Staffing, filed their action as a collective 

action pursuant to the federal Fair Labor Standards Act (“FLSA”) and as a class action 

pursuant to FRCP 23 for their state law wage and hour claims.  Defendants’ arguments 

intentionally fail to acknowledge the distinction between the opt-in mechanism for an 
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FLSA action and the NRCP 23 class certification procedures.  This Court is 

undoubtedly cognizant of the fact that FLSA collective actions are distinct from an 

FRCP or NRCP 23 class action because a 29 U.S.C. § 216(b) collective action 

requires a party to opt-in to the action by filing a consent to sue with the court. See 

also, Jane Roe Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 176 P.3d 271, fn 2 

(2008) (describing difference between 216(b) opt-in mechanism under the FLSA and a 

true class action pursuant to FRCP 23).  This “opt-in” requirement differs from the 

requirements under NRCP 23 whereby under Rule 23(b)(3), each person within the 

class definition of a certified class is considered to be a class member. Id. 

The court in In re Wal-Mart held that the plaintiffs’ claims were not barred by 

collateral estoppel, either under a theory of issue preclusion or claim preclusion, 

explaining that Nevada has looked to the Restatement (Second) of Judgements to 

inform its law on preclusion issues. In re Wal-Mart, 2008 WL 3179315, *7, citing 

Edwards v. Ghandour, 159 P.3d 1086, 1094 (Nev. 2007); Univ. of Nev. v. Tarkanian, 

879 P.2d 1180, 1191-92 (Nev. 1994).  The court further explained, “[i]n § 41, the 

Restatement discusses when a person who is not a party to an action may be barred 

even though not a litigant to the prior action.  Among the possibilities is a member of a 

class action even if he is not a class representative.  However, the Restatement limits 

that situation to when the court approves the class action. Restatement (Second) 

Judgments § 41(1)(e), cmt. e & illus. 8.”  Id. at *8 (emphasis added).  

The In re Wal-Mart court further noted that “Nevada’s rules on issue preclusion 

are not concerned with interlocutory rulings” Id., citing Bull v. McCuskey, 615 P.2d 957, 

960 (Nev. 1980) overruled on other grounds by Ace Truck & Equip. Rentals, Inc. v. 

Kahn, 746 P.2d 132 (Nev. 1987) (internal quotation marks omitted).  The In re Wal-

Mart court reasoned there was no preclusive effect in part because “class certification 

is a non-final, interlocutory decision.” See Nev. R. Civ. P. 23(c)(1) (indicating a decision 

on class certification “may be conditional and may be altered or amended before the 

APP 591



  

___________________________________________________________________________________ 
15 

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ FIRST AMENDED 
COMPLAINT 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 B

U
C

K
, L

L
P

 
72

87
 L

ak
es

id
e 

D
ri

ve
 

R
en

o,
 N

V
 8

95
11

 
(7

75
) 

28
4-

15
00

 F
ax

 (
77

5)
 7

03
-5

02
7 

E
m

ai
l:

 in
fo

@
th

ie
rm

an
bu

ck
.c

om
; w

w
w

.th
ie

rm
an

bu
ck

.c
om

t 

decision on the merits”).  Many courts have held that the interlocutory nature of a 

certification order prevents satisfying the “final judgment” aspect of issue preclusion 

and have rejected defendant’s attempts to bar subsequent class allegations based on 

decertification of a prior action against the same defendant.  See Fair Housing for 

Children Coal, Inc. v. Porncahi Int’l., 890 F.2d 420 (9th Cir. 1989) (in Rule 23 

decertification court stated defendant “is simply misguided when it characterizes the 

district court’s early, tentative rulings as a determination of classwide liability. … No 

final judgment of any kind was rendered, no permanent injunction issued, and no 

damages were awarded.  When no classwide determination has been made, Rule 

23(c)(1), by its terms, permits amendment and alteration of the class.”); Davidson v. 

RGIS Inventory Specialists, 553 Supp. 2d 703, 706-07 (E.D. Tex. 2007) (holding that 

Rule 23 certification decisions held that they were not final judgments for issue 

preclusion purposes, and extending that reasoning to decisions on conditional 

certification under FLSA 16(b)); cf Baldridge v. SBC Commc’ns Inc., 404 F. 3d 930, 

931 (5th Cir. 2005) (decisions granting or denying conditional certification are not 

appealable as final judgments under 28 U.S.C. § 1291); Camesi v. Univ. of Pittsburgh 

Med. Ctr., 729 F.3d 239, 242 (3d Cir. 2013) (same). 
 

1. The Sargent action was never certified and thus the precondition 
for binding Plaintiffs here is not present and therefore no issue or 
claim preclusion can apply. 

In Five Star Capital Corp. v. Ruby, the Nevada Supreme Court explained that 

“…issue preclusion only applies to issues that were actually and necessarily litigated 

and on which there was a final decision on the merits.”  The Five Star Court further 

explained that the distinction between issue preclusion and claim preclusion is “claim 

preclusion applies to preclude an entire second suit that is based on the same set of 

facts and circumstances as the first suit, while issue preclusion … applies to prevent 

relitigation of only a specific issue that was decided in a previous suit between the 

parties ….” See Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1055, 194 P.3d 709, 
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713–14 (2008), holding modifying only the privity requirement for nonmutual claim 

preclusion by Weddell v. Sharp, 131 Nev. Adv. Op. 28, 350 P.3d 80 (2015) (internal 

citations omitted).  After proving a detailed history of the doctrines of issue and claim 

preclusion in Nevada, the court affirmed the Tarkanian test for issue preclusion adding 

a fourth factor. Five Star, 124 Nev. at 1051.  The Five Star Court also set forth the test 

for claim preclusion in Nevada. Five Star at 1054. 
 

a. Issue preclusion does not apply because the Sargent court 
never decided the Nevada wage claims, there has been no 
ruling on the merits, and the Plaintiffs and putative class 
members are not parties or in privity.   

The Tarkanian issue preclusion test as amended by Five Star sets forth the 

following four factors: (1) the issue decided in the prior litigation must be identical to the 

issue presented in the current action; (2) the initial ruling must have been on the merits 

and have become final; (3) the party against whom the judgment is asserted must have 

been a party or in privity with a party to the prior litigation, and (4) the issue was 

actually and necessarily litigated. Id. at 1055.  All factors must be met; here, 

Defendants cannot even meet one single factor. 

Specific to the first, second, and fourth factors, class certification was never 

addressed in Sargent for the Nevada wage claims12 and the Court in Sargent has since 

reversed the grant of summary judgment in light of Neville.  There is no issue 

preclusion because class certification was never independently decided, there has 

                                                           
12 Defendants are likely to argue that the FLSA claims are identical to the Nevada wage 

claims, however they are incorrect.  Nevada wage hour law is distinct from the FLSA in many 
respects and exceeds the FLSA in numerous respects. Specific to the off-the-clock claims 
alleged in the instant action under Nevada law, (1) Nevada has not adopted the Portal-to-Portal 
Act which is part of the FLSA; (2) Nevada law requires employees to be paid for each hour 
worked and the Nevada Administrative Code defines hours worked as “all time worked by the 
employee at the direction of the employer, including time worked by the employee that is 
outside the scheduled hours of work of the employee” see NAC 608.115(1); and (3) Nevada 
provides for daily overtime where the FLSA only requires overtime for hours worked over forty 
(40) in a workweek. Thus, the difference between federal and Nevada law, as it applies to the 
facts of the case present different issues, none of which have been ruled on by the Sargent 
court.  
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been no ruling on the merits of any of the employees’ FLSA or Nevada wage claims, 

and the issue has not actually and necessarily been litigated.  Indeed, the claims of the 

six-named Plaintiffs in Sargent are still pending before the federal court.  See Mot. at 

Ex. 3. 

Specific to the third factor, the Supreme Court of the United States has held, 

unnamed members of a proposed class are not bound by any decisions made before a 

class is certified, including denial of class certification.  See Smith v. Bayer Corp., 

564 U.S. 299, 131 S. Ct. 2368, 2372, 180 L. Ed. 2d 341 (2011).  Additionally, the Ninth 

Circuit explained that privity is present when “[t]he representative of a class of persons 

similarly situated, designated as such with the approval of the court, of which the 

person is a member.”  Headwaters Inc. v. U.S. Forest Serv., 399 F.3d 1047, 1053 (9th 

Cir. 2005), citing Restatement (Second) of Judgments § 41(1) (emphasis supplied).  

The Headwaters court explained that privity is not present when a party has not had his 

“interests adequately represented by someone with the same interests who is a party, 

including class or representative suits.” Headwaters Inc., 399 F.3d at 1053 (internal 

quotations and citation omitted).  Defendants contend that Plaintiffs here are trying to 

represent all of the plaintiffs in the Sargent Action even though the Sargent court 

dismissed Plaintiffs’ Nevada wage and hour claims prior to ever undertaking an FRCP 

23 analysis.  Defendants contention is just plain incorrect; by no stretch of the law can 

the Plaintiffs here be considered a party or in privity with the Sargent named-Plaintiff or 

any putative Sargent class member because they were never certified as 

representative or class action.   

Nor are they in privity with any employee who previously opted-in to the 

decertified FLSA portion of the Sargent action.  Courts reject the argument that opt-in 

plaintiffs in a decertified FLSA action have the same status as both the named and 

putative plaintiffs’ alleging state law claims.  See Albritton v. Cagle's, Inc., 508 F.3d 

1012, 1018 (11th Cir. 2007) (citing Prickett v. DeKalb Cty., 349 F.3d 1294, 1297-98 

APP 594



  

___________________________________________________________________________________ 
18 

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ FIRST AMENDED 
COMPLAINT 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 B

U
C

K
, L

L
P

 
72

87
 L

ak
es

id
e 

D
ri

ve
 

R
en

o,
 N

V
 8

95
11

 
(7

75
) 

28
4-

15
00

 F
ax

 (
77

5)
 7

03
-5

02
7 

E
m

ai
l:

 in
fo

@
th

ie
rm

an
bu

ck
.c

om
; w

w
w

.th
ie

rm
an

bu
ck

.c
om

t 

(11th Cir. 2003) and noting the lesson from Prickett is that we must interpret consent 

forms according to the plain meaning of their language.).  In the instant case, the 

consent forms in Sargent specifically state: “I CONSENT TO JOIN THIS LAWSUIT. By 

signing this Consent to Join, I am agreeing to have Plaintiffs TIFFANY SARGENT …, 

act as my agents to make decisions on my behalf concerning litigation and resolution 

of my FLSA claims.” See Exhibit  5, “Martel Consent to Join.”  And, the last sentence of 

the Consent to Join, directly above the opt-ins’ signature, states: “This provision does 

not apply to other federal and to state law claims.”  Id.  Thus, even the Plaintiffs who 

have signed consents to join in the Sargent action cannot be deemed to be a party or 

in privity for claims based on Nevada wage and hour law in the instant case.  

Furthermore, in an analogous case13, the Supreme Court of the United States in 

Smith v. Bayer Corp. rejected the same arguments Defendants make here when the 

Court reasoned:  
 

In general, “[a] ‘party’ to litigation is ‘[o]ne by or against 
whom a lawsuit is brought,’ ” United States ex rel. 
Eisenstein v. City of New York, 556 U.S. 928, ––––, 129 
S.Ct. 2230, 2234, 173 L.Ed.2d 1255 (2009), or one who 
“become[s] a party by intervention, substitution, or third-
party practice,” Karcher v. May, 484 U.S. 72, 77, 108 S.Ct. 
388, 98 L.Ed.2d 327 (1987). And we have further held that 
an unnamed member of a certified class may be 
“considered a ‘party’ for the [particular] purpos[e] of 
appealing” an adverse judgment. Devlin v. Scardelletti, 536 
U.S. 1, 7, 122 S.Ct. 2005, 153 L.Ed.2d 27 (2002). But as 
the dissent in Devlin noted, no one in that case was “willing 
to advance the novel and surely erroneous argument that a 
nonnamed class member is a party to the class-action 
litigation before the class is certified.” Id., at 16, n. 1, 122 

                                                           
13 Respondent (Bayer) moved in Federal District Court for an injunction ordering 

a West Virginia state court not to consider a motion for class certification filed by 
petitioners (Smith), who were plaintiffs in the state-court action. Smith v. Bayer Corp., 
564 U.S. 299, 131 S. Ct. 2368, 2370, 180 L. Ed. 2d 341 (2011).  Bayer thought such an 
injunction was warranted because, in a separate case, Bayer had persuaded the 
Federal District Court to deny a similar class-certification motion that had been filed 
against Bayer by a different plaintiff, George McCollins. Id. 
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S.Ct. 2005 (opinion of SCALIA, J.). Still less does that 
argument make sense once certification is denied. The 
definition of the term “party” can on no account be stretched 
so far as to cover a person like Smith, whom the plaintiff in 
a lawsuit was denied leave to represent. 

Id. at *2380 (emphasis in the original).   

The same reasoning must be applied here. The Sargent plaintiffs failed to obtain 

class certification, which meant that they could not represent other employees in an 

action against the employer, GSR.  As the Supreme Court said in Smith v. Bayer 

Corp., “absence of a certification under [FRCP 23], the precondition for binding [non-

named plaintiffs] was not met.  Neither a proposed class action nor a rejected class 

action may bind nonparties.” Id.   

And, in foreclosing Defendants’ arguments that counsel for Plaintiffs here “will 

recruit a new set of Plaintiffs to start a new class action” as a form of “blatant forum 

shopping” (see Mot. at p. 24:3-5) the Supreme Court held: 
 

“… this form of argument flies in the face of the rule against 
nonparty preclusion. That rule perforce leads to relitigation 
of many issues, as plaintiff after plaintiff after plaintiff (none 
precluded by the last judgment because none a party to the 
last suit) tries his hand at establishing some legal principle 
or obtaining some grant of relief. We confronted a similar 
policy concern in Taylor, which involved litigation brought 
under the Freedom of Information Act (FOIA). The 
Government there cautioned that unless we bound 
nonparties a “‘potentially limitless” number of plaintiffs, 
perhaps coordinating with each other, could “mount a series 
of repetitive lawsuits” demanding the selfsame documents. 
553 U.S., at 903, 128 S.Ct. 2161. But we rejected this 
argument, even though the payoff in a single successful 
FOIA suit—disclosure of documents to the public—could 
“trum[p]” or “subsum[e]” all prior losses, just as a single 
successful class certification motion could do. In re 
Bridgestone/Firestone, 333 F.3d, at 766, 767. As that 
response suggests, our legal system generally relies on 
principles of stare decisis and comity among courts to 
mitigate the sometimes substantial costs of similar litigation 
brought by different plaintiffs. We have not thought that the 
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right approach (except in the discrete categories of cases 
we have recognized) lies in binding nonparties to a 
judgment. 

Id. at 2381.  

Accordingly, all four factors for issue preclusion cannot be met and issue 

preclusion does not apply. 
  

b. Claim preclusion does not apply because there has been no 
decision on any of the employees’ Nevada wage claims, the 
Neville decision reversed the Sargent court’s reasoning for 
granting the motion to dismiss, and there is no privity 
among parties.  

The Five Star claim preclusion test sets out the following three factors: (1) the 

parties or their privities are the same; (2) the final judgment is valid; and (3) the 

subsequent action is based on the same claims or any part of them that were or could 

have been brought in the first case.  Five Star at 1055.   All factors must be met; here, 

Defendants cannot even meet one single factor. 

For the same reasons set forth directly above regarding the first factor that the 

parties or their privities be the same, none of the Plaintiffs here were parties to the 

Sargent action because the Sargent FRCP 23 class certification was never 

independently decided—there has never been a certified Nevada wage claim class.  

See Smith v. Bayer Corp., 564 U.S. 299, 131 S. Ct. 2368, 2372, 180 L. Ed. 2d 341 

(2011) (unnamed members of a proposed class are not bound by any decisions made 

before a class is certified, including denial of class certification).  Nor can they be held 

in privity with the Sargent plaintiffs because simply opting-in to the FLSA portion of the 

Sargent action does not create privity where the consent specifically rejects state law 

claims and the Sargent court never certified a FRCP 23 class. 

The second factor of final judgment is also not present. Although the 

Restatement sets forth that summary judgment for the defendant may satisfy the final 

judgment rule, an exception to that general rule is found in § 26, whereby an 
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“erroneous decision in the first action does not preclude the plaintiff from maintaining a 

second action.”  Restatement (Second) of Judgments § 26 (1982).  This is exactly the 

situation here, where the Sargent court’s grant of summary judgment was based on the 

erroneous reasoning the plaintiff-employees do not enjoy a private right of action for 

NRS 608.016, 608.018, and 608.020-.050 claims.  

The third factor favors Plaintiffs as well.  As explained in footnote 12 above, 

Nevada wage hour law is distinct from the FLSA in many respects and exceeds the 

FLSA in numerous respects, particularly in relation to these Plaintiffs’ unpaid wage, 

daily overtime, and continuation wage claims.  The FLSA claims and the Nevada wage 

claims are not the same.  Furthermore, the Sargent court has yet to rule on the merits 

of the FLSA claims.   

Accordingly, all three factors for claim preclusion cannot be met in the instant 

action and claim preclusion does not apply.   
 

c. The first-to-file rule is inapplicable because it is designed to 
avoid conflicting judgments between two sovereign federal 
district courts.  

Similarly, Defendants’ “first-to-file” arguments are inapplicable to the present 

case.  Under the first-to-file rule, “[w]hen cases involving the same parties and issues 

have been filed in two different districts,” the first-to-file rule grants “the second 

district court [the] discretion to transfer, stay, or dismiss the second case in the interest 

of efficiency and judicial economy.”  Wright v. RBC Capital Markets Corp., 2010 WL 

2599010, at *4 (E.D. Cal. June 24, 2010).  The Wright court explained, “[t]he rule 

derives from principles of federal comity.” Id., citing Cedars–Sinai Med. Ctr. v. Shalala, 

125 F.3d 765, 769 (9th Cir. 1997).  “Its purpose is to avoid placing an unnecessary 

burden on the federal judiciary, and to avoid the embarrassment of conflicting 

judgments.” Id. citing, Church of Scientology of Cal. v. U.S. Dep’t of the Army, 611 F.2d 

738, 750 (9th Cir. 1979).   
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This is a federal deference standard and has nothing to do with a sovereign 

Nevada state court because, as explained throughout this Opposition, the instant 

litigation is not a case where two different cases involving the same parties and issues 

have been filed in two different districts—the actual first-to-file rule.  Here, the named-

Plaintiffs are not the same as in Sargent.  The Sargent action was never certified, the 

Sargent plaintiffs could not and cannot represent any of GSR’s employees, and thus 

the named-Plaintiffs here have never had their claims adjudicated.   

Accordingly, all of Defendants’ arguments that Plaintiffs’ case is a wrongful 

attempt at re-litigation must fail.  
 

D. Plaintiff’s Nevada Wage Statute Claims Are Not Barred By Any 
Statute Of Limitations 
 
1. NRS 608.016 all hours worked and NRS 608.018 overtime 

violation claims carry three-year statutes of limitations. 

Defendants actually admit, “[o]ther than the two-year limitation period found in 

NRS 608.260, NRS Chapter 608 lacks an express limitation period.” (Mot. at p. 5:22-

24.) Nevada’s statute governing the limitations of actions expressly states that the 

limitations period for asserting a violation of a statute is 3-years unless further 

limited by specific statute.  See NRS 11.190 (“Except as otherwise provided in NRS 

40.4639, 125B.050 and 217.007, actions other than those for the recovery of real 

property, unless further limited by specific statute, may only be commenced as 

follows: (3)(a) An action upon a liability create by statute, other than a penalty or 

forfeiture.” (emphasis added)).  NRS 608.016, NRS 608.018, and NRS 608.040-.050, 

do not limit the 3-year statute of limitations.  Accordingly, the NRS 11.190(3)(a)’s 3-

year limitation period must apply.  Here, Plaintiff Martel’s last day worked was June 

13, 2014; Plaintiff Capilla’s last day worked was Sept. 19, 2013; Plaintiff Williams’ last 

day worked was in December 2015; and Plaintiff Vaughn’s last day worked was June 
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18, 2013.  All named-Plaintiffs are within the 3-year statute of limitations commencing 

on June 14, 2013.   

Nevertheless, Defendants base their argument that Plaintiffs’ statutory wage 

claims should be limited to a two-year SOL on an impermissibly broad reading of the 

Nevada Supreme Court’s Perry v. Terrible Herbst decision. See Perry v. Terrible 

Herbst, Inc. 383 P. 3d 257 (2016).  In Perry the Court did hold that a two-year 

limitations period is applicable to the Minimum Wage Amendment, but it did not extend 

that holding to NRS 608 claims subject to a private cause of action.  The very narrow 

question the Court answered was whether the two-year limitations period of NRS 

608.260 (an example of where the Legislature limited the statute of limitations periods 

found in NRS 11.190 “by specific statute”) applies to the Nevada Constitution 

Minimum Wage Amendment. Id. at p. 258.  Although the Court did reason that a two-

year SOL was analogous to NRS 608.260, the Court did not extend its analysis to all 

Chapter 608 statutory causes of action but found the underpinning for its argument in 

NRS 608.250 specific to the Labor Commissioner.  The Court—as well as the 

Legislature—very easily could have included claims brought by employees through 

their private right to bring actions in court pursuant to NRS 608.140, but the Court 

declined to do so limiting its decision to Constitutional Minimum Wage Amendment 

claims.  This Court should not transform NRS 608.260’s specific exception into a 

generally applicable rule by applying it to statutes outside the context of NRS 608.250 

that do not contain a similar limiting language.  A court cannot read into a statute 

words that are not there.  Silvers v. Sony Pictures Entm’t, Inc., 402 F.3d 881, 885 (9th 

Cir. 2005) (en banc) (“The doctrine of expressio unius est exclusio alterius ‘as applied 

to statutory interpretation creates a presumption that when a statute designates 

certain persons, things, or manners of operation, all omissions should be understood 

as exclusions.’”). 
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Moreover, a plain reading of NRS 608.260 illustrates that the two-year 

limitations period set forth therein applies only to actions brought under NRS 

608.250.14  NRS 608.260 does not purport to limit causes of action arising under 

different statutory or constitutional provisions.  Nor do other provisions within NRS 

608 impose internal limitations periods similar to NRS 608.260.  Had the Legislature 

intended to impose such limitations, it could have easily done so.  The Legislature’s 

decision not to do so indicates its intent that, outside of claims specifically arising out 

NRS 608.250, all other statutory wage and hour claims are subject to the more 

general three-year limitations period set forth in NRS 11.190.  By specifically including 

a limitations period for claims arising out of NRS 608.250, while remaining silent as to 

claims arising from other statutory provisions, the Legislature indicated that the 

statute provides an exception, not a general rule.15   

Defendants do not actually argue that a two-year limitations period would bar all 

of Plaintiffs’ claims.  Defendants cannot make this argument, because, as Defendants’ 

concede (Mot. at p. 3:18-19) Plaintiffs Martel and Williams were still employed by 

Defendants within the two years receding filing of Plaintiffs’ complaint, and 

Defendants’ statutory violations are ongoing.  Even if this Court agrees with 

Defendants that Plaintiffs NRS 608.016, 608.018, and NRS 608.020-.050 claims are 

subject to a two-year limitations period, Plaintiffs Martel and Williams still have valid 

claims and could represent a class of individuals who worked during the relevant time 

period.  And, specific to this Court’s previous question for supplement of whether the 

                                                           
14 NRS 608.260 provides in full that “[i]f any employer pays any employee a lesser 

amount than the minimum wage prescribed by regulation of the Labor Commissioner 
pursuant to the provisions of NRS 608.250, the employee may, at any time within 2 years, 
bring a civil action to recover the difference between the amount paid to the employee and 
the amount of the minimum wage. A contract between the employer and the employee or any 
acceptance of a lesser wage by the employee is not a bar to the action.” 

 
15 Further, Defendant’ citation to NRS 11.500 is curious at best.  NRS 11.500 is limited 

to recommencement of an action dismissed for lack of subject matter jurisdiction, which 
Defendants acknowledge is not the case here.   
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limitations period is two, three, or four years and would require dismissal or simply a 

limitation on damages, even under the two-year period dismissal is not appropriate 

because both Martel’s and Williams’ claims have been timely brought.  Should this 

case be certified as a class action—or proceed on an individual basis—any damage 

calculation would be based on the relevant time period as determined by the Court, 

which may include the entire statutory period or a portion thereof specific to the 

employees’ tenure and wage rate.  
 

2. Plaintiffs’ NRS 608.020-.050 wages due and owing claims are 
derivative of Plaintiffs’ NRS 608.016 and 608.018 and thus the 
applicable limitations period from the originating statute applies. 
 

In Nevada, an employer must compensate an employee for all the wages due 

and owing at a time certain depending on whether an employee quits or is terminated.  

See NRS 608.020 (“Whenever an employer discharges an employee, the wages and 

compensation earned and unpaid at the time of such discharge shall become due and 

payable immediately.”); see also NRS 608.030 (“Whenever an employee resigns or 

quits his or her employment, the wages and compensation earned and unpaid at the 

time of the employee’s resignation or quitting must be paid no later than: 1). The day 

on which the employee would have regularly been paid the wages or compensation; or 

2). Seven days after the employee resigns or quits, whichever is earlier.”).   

Two independent and separate statutes provide for continuation wages (30-days 

wages under each statute) when a terminated employee does not receive everything 

that is owed to him or her at the time of termination.  See NRS 608.040;16 NRS 

                                                           
16 NRS 608.040 Penalty for failure to pay discharged or quitting employee. 

 1. If an employer fails to pay: 
(a) Within 3 days after the wages or compensation of a discharged 
employee becomes due; or 
(b) On the day the wages or compensation is due to an employee who 
resigns or quits, 

the wages or compensation of the employee continues at the same rate from the day the 
employee resigned, quit or was discharged until paid or for 30 days, whichever is less. 
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608.050;17 see also Evans v. Wal–Mart Stores, Inc., No. 14-16566, 2016 WL 4269904, 

at *1 (9th Cir. Aug. 15, 2016).   

Defendants’ seem to purposely misunderstand that Plaintiffs’ NRS 608.020-.050 

claims are derivative of their NRS 608.016, 608.018, and minimum wage claims.  

Plaintiffs’ underlying claims are for unpaid wages due and owed; these are continuation 

wages owed for worked performed but not compensated.  Any putative class member 

who has a valid wage claim under any of these theories and who is no longer 

employed by GSR is entitled to the continuation wages imposed by NRS 608.020-

.050.   

By failing to pay Plaintiffs and any members of a certified class their minimum 

wages, wages for all hours worked, and/or overtime wages due and owing at the time 

of separation of employment, Defendants have failed to pay Plaintiffs and all members 

of the putative Waiting Time Penalty Class their full wages within the time frames 

established by NRS 608.020-.030.  There is no limitations period on these claims other 

that the applicable limitations period for the employees’ underlying wage claims.  Even 

if this court was to accept Defendants’ argument that a two-year statute of limitations 

applies to Plaintiffs’ NRS 608.016 and 608.018 claims, Plaintiffs Martel and Williams 
                                                                                                                                                                                         
 2. Any employee who secretes or absents himself or herself to avoid payment of his or 
her wages or compensation, or refuses to accept them when fully tendered to him or her, is not 
entitled to receive the payment thereof for the time he or she secretes or absents himself or 
herself to avoid payment. 

17 NRS 608.050 Wages to be paid at termination of service: Penalty; employee’s lien. 
 1. Whenever an employer of labor shall discharge or lay off employees without first 
paying them the amount of any wages or salary then due them, in cash and lawful money of 
the United States, or its equivalent, or shall fail, or refuse on demand, to pay them in like 
money, or its equivalent, the amount of any wages or salary at the time the same becomes due 
and owing to them under their contract of employment, whether employed by the hour, day, 
week or month, each of the employees may charge and collect wages in the sum agreed 
upon in the contract of employment for each day the employer is in default, until the employee 
is paid in full, without rendering any service therefor; but the employee shall cease to draw 
such wages or salary 30 days after such default. 
 2. Every employee shall have a lien as provided in NRS 108.221 to 108.246, inclusive, 
and all other rights and remedies for the protection and enforcement of such salary or wages 
as the employee would have been entitled to, had the employee rendered services therefor in 
the manner as last employed. 
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still have valid claims, are both former employees who have not been paid all wages 

due and owing at the time of separation from employment, and thus can represent a 

class of individuals who also are no longer employed by GSR and have not been paid 

all wages due and owing to them for work done on behalf of and at the direction of their 

employer.  Accordingly, dismissal of Plaintiffs’ NRS 608.020-.050 claims is not be 

appropriate. 
 

3. The recent Supreme Court Of The United States’ decision In 
China Agritech has not been accepted by the Supreme Court of 
Nevada and thus, Plaintiffs and all putative class members are 
entitled to tolling under Nevada law. 

The Nevada Supreme Court clearly grants equitable tolling for all putative class 

members.  Golden Coin, Ltd., 124 Nev. at 34, 176 P.3d at 275 (“[C]lass actions brought 

under NRCP 23 toll the statute of limitations on all potential unnamed plaintiffs’ 

claims[.]”); see also Allen v. KB Home Nevada, Inc., 2013 WL 8609775 (Nev. Dist. Ct. 

July 25, 2013) (It is determined that pursuant to Jane Roe Dancer I-VII v. Golden Coin, 

Ltd., 124 Nev. 28, 176 P.3d 271 (2008), that based on the complaint filed on December 

2, 2008, which alleges class action status as a remedy, the statute of limitations and/or 

repose is tolled for all putative class members.” (citations omitted)).  Accordingly, 

pursuant to Golden Coin tolling, Plaintiffs and putative class members’ wage claims go 

back to June 21, 2010, three years prior to the original filing of the Sargent Action.   

Plaintiffs pointed out in their FAC at footnote 4 that the Sargent Action was 

originally filed on June 21, 2013 as a proposed class action for failure to pay wages 

due and owing in the Second Judicial District Court of the State of Nevada in and for 

the County of Washoe. (See CV13 01351.)  Defendants removed that action to the 

United States District Court District of Nevada on August 22, 2013.  The named-

Plaintiffs’ claims here were dismissed prior to being certified as a class action on 

January 12, 2016.  Thus, pursuant to Nevada law, the Plaintiffs’ claims here, and those 

of the proposed class, must be tolled as of the date of the filing of the original Sargent 
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complaint.  See e.g., Allen v. KB Home Nevada Inc., 2013 WL 8609775 (Nev. Dist. 

Ct.), 1. (“It is determined that pursuant to Jane Roe Dancer I-VII v. Golden Coin, Ltd., 

124 Nev. 28, 176 P.3d 271 (2008), that based on the complaint filed on December 2, 

2008, which alleges class action status as a remedy, the statute of limitations and/or 

repose is tolled for all putative class members.” (internal citations omitted). See FAC at 

p. 19, fn. 4. 

Defendants’ argue that the Supreme Court of the United States very recent 

ruling in China Agritech will foreclose Plaintiffs’ argument that tolling under Golden 

Coin should be granted.  However, Nevada state courts have not imported federal 

court doctrine into state law matters where it did not previously exist.  Defendants’ 

actually support Plaintiffs’ position, emphasizing that a state’s interest in managing its 

own judicial system counsel courts not to import the doctrine of cross-jurisdictional 

tolling into state law based on the reasoning in Clemens v. DaimlerChrysler Corp.  See 

Motion at p. 8:1-14. In that case the court held that “the rule of American Pipe—which 

allows tolling within the federal court system in federal question class actions—does 

not mandate cross-jurisdictional tolling as a matter of state procedure.”  Clemens v. 

DaimlerChrysler Corp., 534 F.3d 1017, 1025 (9th Cir. 2008).  The flip side of this ruling 

is that cross-jurisdictional tolling is a matter of state procedural law that must be settled 

by the state court system, which Defendants actually agree in urging this Court not to 

“adopt a policy which would permit federal courts to decide when Nevada’s statute of 

limitation has run, as those consideration are best left to the legislature.” See Mot. at p. 

9:6-8. Indeed, state law is expressly preempted only when federal law explicitly sets 

forth the degree to which it preempts state law. See Jane Roe Dancer I-VII v. Golden 

Coin, Ltd., 124 Nev. 28, 176 P.3d 271 (2008).  

Accordingly, based on Nevada state law, Plaintiffs and putative class members 

wage claims go back to June 21, 2010, three years prior to the original filing of the 

Sargent Action  
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E. Plaintiffs’ Claims For All Hours Worked, Derivative Claims, And 

Overtime Claims Are Not Preempted By Any Alleged Collective 
Bargaining Agreement 

As an initial matter, even if the Court was to accept any part of Defendants’ 

CBA argument, the only claim the alleged CBA would effect is Plaintiffs’ overtime 

claims under NRS 608.018.  Any alleged CBA cannot affect Plaintiffs’ Constitutional 

minimum wage claims, all hours worked claims under NRS 608.016, or the derivative 

continuation wage claims under NRS 608.020-.050 because they are statutory.  

 In this case, the definition of all hours worked is a matter of state law and is 

not mentioned in the CBA at all.  NRS 608.016 states: “An employer shall pay to the 

employee wages for each hour the employee works.  An employer shall not require 

an employee to work without wages during a trial or break-in period.” NAC 608.115(1) 

states: “An employer shall pay an employee for all time worked by the employee at 

the direction of the employer, including time worked by the employee that is outside 

the scheduled hours of work of the employee.” We need only look to the CBA in this 

case to find the rate per hour worked. The remaining terms are all statutory.18  In 

                                                           
18 In Bonilla v. Starwood Hotels & Resorts Worldwide, Inc., 407 F. Supp. 2d 1107 

(C.D. Cal. 2005), the Court determined that plaintiffs’ claims for missed meal period and rest 
breaks were not preempted, notwithstanding the need to reference the CBA to determine 
damages. See id. at 1113 (“The calculation of damages may require reference to wage 
payment calculations dictated by the CBA, as well as factual evidence such as time worked 
by employees and how they were compensated, but not interpretation of the CBA.” (citation 
omitted)); see also Acosta v. AJW Constr., No. 07-4829 SC, 2007 U.S. Dist. LEXIS 91045, 
2007 WL 4249852, at *2 (N.D. Cal. Nov. 30, 2007) (“The dispute does not hinge on the 
calculation of each Plaintiff's hourly wages. . . . Instead, the claims will hinge on the number 
of hours Plaintiffs worked for which they were not paid.”); Macque-Garcia v. Dominican Santa 
Cruz Hosp., No. C01-00734TEH, 2001 U.S. Dist. LEXIS 4866, 2001 WL 406311, at *4 (N.D. 
Cal. Apr. 17, 2001) (holding that Plaintiffs’ claims, which included violations  of wage 
provisions of the California Labor Code, were not preempted, and stating that the case 
“undeniably involves a dispute over the payment of wages, yet every wage dispute is not 
necessarily preempted by federal law”). In Daniels v. Recology, No. C 10-04140 JSW, 2010 
U.S. Dist. LEXIS 137613, 2010 WL 5300878 (N.D. Cal. Dec. 20, 2010), the Court rejected the 
defendant’s argument that because the court would be required to calculate damages based 
on wages due under the CBA, the plaintiff’s wage and hour claims were preempted. In so 
holding, the court stated that, as is true in the instant action, the plaintiff did not dispute the 
wage rate paid, but rather that he was not paid at all. 2010 U.S. Dist. LEXIS 137613, [WL] at 

APP 606



  

___________________________________________________________________________________ 
30 

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ FIRST AMENDED 
COMPLAINT 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 B

U
C

K
, L

L
P

 
72

87
 L

ak
es

id
e 

D
ri

ve
 

R
en

o,
 N

V
 8

95
11

 
(7

75
) 

28
4-

15
00

 F
ax

 (
77

5)
 7

03
-5

02
7 

E
m

ai
l:

 in
fo

@
th

ie
rm

an
bu

ck
.c

om
; w

w
w

.th
ie

rm
an

bu
ck

.c
om

t 

remanding this case back to State Court the federal court agreed, noting, the rights at 

issue were created by Nevada law not the CBA and the employees’ claims are not 

dependent on the terms of any alleged CBA.  See Exhibit 2, Docket No. 13, CASE 

No. 3:16-cv-004400-RCJ-WGC at §§ III.a and III.b. 

Plaintiffs are not attempting to enforce any overtime provisions in the CBA, but 

only the statutory obligation to pay overtime in absence of a contrary provision in the 

CBA.  The Ninth Circuit considered and rejected the same arguments Defendants rely 

on here in Jacobs v. Mandalay Corp., 378 Fed. Appx. 685 (9th Cir. Nev. 2010).  In 

Jacobs, the plaintiff claimed he wasn’t paid overtime based upon the guaranteed 

gratuity called commissions in the collective bargaining agreement.  The parties 

disputed whether plaintiff Jacobs’s “regular wage rate” under NRS section 608.018 

included only his hourly wages, or both his hourly wages and per job commissions, 

such that section NRS 608.125 would also apply to him.  Contrary to the district 

court’s finding, the Court of Appeals held that the meaning of “regular wage rate” as 

provided in NRS section 608.018 was a question of state law, requiring no reference 

to the terms of the CBA except for the mere numbers to be applied to the calculation 

of overtime.  Relying solely on Nevada’s definition of “regular wage rate,” a court could 

calculate the exact amount of overtime pay that is owed by looking to the CBA but not 

interpreting it.  The Ninth Circuit said that referring to the CBA in this way, for the 

purpose of calculating damages, does not require an interpretation of the CBA.  

Moreover, the reality is that Defendants do not have a valid CBA in effect and 

thus cannot represent allegedly covered employees.  The last CBA that purportedly 

covered Plaintiff Williams and any members of the putative class expired on or about 

May 2011 and has never been renewed.19  The last CBA in effect expired 30-days 

                                                                                                                                                                                         
*4. The court also noted, as we have above, that the “calculations are also not so complex 
such that this Court would have to interpret, as opposed to reference, the CBA to determine 
damages.” 2010 U.S. Dist. LEXIS 137613, [WL] at *5. 

19  Defendants’ footnote 4 on p. 15 erroneously alleges that Plaintiffs FAC includes 
stage technicians and engineering department employees who are purportedly covered by 
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after the sale of the property located at 2500 East Second Street, Reno, Nevada 

89595.  The property was sold to Defendants in February 2011 and the sale closed 

on or about March 31, 2011.  According to the express language of the prior CBA of 

the former owners of the GSR and the Culinary Workers Union Local 226, the CBA 

expired by its own terms in May 2011:  
 
[I]f the Employer sells the property located at 2500 East 
Second Street, Reno, Nevada 89595 (i.e., the Grand Sierra 
Resort and Casino) to third party during the ninety-day (90) 
initial extension period or any month-to-month renewal 
period thereafter, the CBA will remain in effect (30) days 
after the property sale closes[.] 

See Exhibit 6, hereinafter “Worklife Financial, Inc. dba Grand Sierra Resort and 

Casino and Culinary Workers Union Local 226 – 2009-2010” BATES stamped GSR-

1687-GSR-1756.  Indeed, in remanding the case back to state court, the federal 

district court noted that the CBA had “expired by its own terms on or around May 1, 

2011” a fact “Defendants do not contest.”  See Exhibit 2, attached, Docket No. 13, 

CASE No. 3:16-cv-004400-RCJ-WGC at p. 6:13-14. 

Defendants now attach as an exhibit, yet another invalid CBA, which is still 

(after 5-plus years of litigation) in a redline form, not dated, and not signed.20  

Defendants’ argument that an invalid CBA somehow preempts Plaintiffs’ claims or 

prevents one of the four named Plaintiffs from pursuing their claims individually or on 
                                                                                                                                                                                         
CBAs and cites to Plaintiffs’ original Complaint, even though Plaintiffs do not now and have not 
proposed to represent stage technicians and engineering employees.  See FAC, generally.  
Accordingly, whether the International Alliance of Theatrical Stage Employees Local 362 or the 
International Union of Operating Engineers Stationary Local No. 39 AFL-CIO have a CBA in 
effect with GSR is a non-issue, red herring, or purposeful misdirection.   

20 See Mot. at Exhibit 4, for just few key examples by page number of the document: p. 
6 (no dates); p. 9 (redline); p. 11 (redline and question marks in the margins); p. 18 (strike 
through sections); pp. 28-29 (redline); pp. 34, 60, (strike through of previous expiration date of 
December 10, 2010, but no dates for force and effect or termination); p. 36 (redline); p. 37 (no 
signatures from employer or union); pp. 56, 58, 59, 61, 66, 67, 69, 71, 73,  (no signatures from 
employer or union).  Remarkably, given that Defendant has been arguing this issue for the past 
5-plus years, they have still been unable to get this document signed by the Union, further 
supporting Plaintiffs’ position that it is not valid, nor has it been ratified by the Union or the 
employees.  
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behalf of a putative class is simply unsupportable. See Motion at §§ E, G and H.  

Whether the Defendants’ purported CBA is valid or not and, ultimately, whether it 

“provides otherwise for overtime” must be fully briefed in order to give this Court the 

facts and law upon which to make such decisions and is thus not an issue proper for 

determination on a motion to dismiss under NRCP 12.  Regardless, even if 

Defendants are correct, Defendants make no such argument precluding Plaintiffs 

Martel, Capilla, Vaughan, and other employees from proceeding with this action. 

IV. CONCLUSION 

For the reasons expressed above, Plaintiffs respectfully request that 

Defendants’ Motion to Dismiss Plaintiffs’ First Amended Complaint be denied in its 

entirety.  Alternatively, to the extent this Court grants Defendants’ motion in whole or 

any part thereof, Plaintiffs should be granted leave to file an amended complaint to 

cure any deficiencies noticed by the Court. 

AFFIRMATION 

The undersigned does hereby affirm that the preceding document filed in the 

Second Judicial District Court of the State of Nevada, County of Washoe, does not 

contain the social security number of any person. 

 

 DATED: February 28, 2019  Respectfully Submitted, 

       THIERMAN BUCK LLP 

 
/s/ Leah L. Jones 
Mark R. Thierman 
Joshua D. Buck 
Leah L. Jones 
 
Attorneys for Plaintiffs 

 

APP 609



  

___________________________________________________________________________________ 
33 

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ FIRST AMENDED 
COMPLAINT 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 B

U
C

K
, L

L
P

 
72

87
 L

ak
es

id
e 

D
ri

ve
 

R
en

o,
 N

V
 8

95
11

 
(7

75
) 

28
4-

15
00

 F
ax

 (
77

5)
 7

03
-5

02
7 

E
m

ai
l:

 in
fo

@
th

ie
rm

an
bu

ck
.c

om
; w

w
w

.th
ie

rm
an

bu
ck

.c
om

t 
Index of Exhibits 

 
1. Order dismissing Sargent Action Nevada wage and hour claims, dated 

January 12, 2106; Docket No. 172, CASE No. 3:13-cv-00453-LRH-WGC. 

2. Order remanding case back to State Court, dated December 6, 2016; 
Docket No. 13, CASE No. 3:16-cv-004400-RCJ-WGC. 

3. NRS 608.140 demand dated 6/6/2016. 

4. Opinion of United States Court of Appeals for the Sixth Circuit, Jesse 
Busk, et al v. Integrity Staffing Solutions, Inc. et al, 905 F.3d 387, 402-
405 (Sept. 19, 2018) 

5. Martel Consent to Join FLSA action in Sargent. 

6. Worklife Financial, Inc. dba Grand Sierra Resort and Casino and Culinary 
Workers Union Local 226 – 2009-2010” BATES stamped GSR-1687-
GSR-1756. 
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CERTIFICATE OF SERVICE BY E-FILING 

 

I certify that I am an employee of the Thierman Buck Law Firm and that, on this 

date, I electronically filed the foregoing with the Clerk of the Court by using the ECF 

system which will send a notice of electronic filing to the following:  
 

COHEN|JOHNSON|PARKER|EDWARDS 
H. Stan Johnson, Nev. Bar No. 00265  
sjohnson@cohenjohnson.com 
Chris Davis, Nev. Bar No. 6616 
cdavis@cohenjohnson.com 
255 E. Warm Springs Road, Suite 100 
Las Vegas, Nevada 89119 
Tel: (702) 823-3500 
Fax: (702) 823-3400 
 

MERUELO GROUP, LLC 
Susan Heaney Hilden, Nev. Bar No. 
5358 
shilden@meruelogroup.com 
2500 East Second Street 
Reno, Nevada 89595 
Tel: (775) 789-5362 

 

 I declare under penalty of perjury under the laws of the State of Nevada that the 

foregoing is true and correct.  Executed on February 28, 2018, at Reno, Nevada. 
 
/s/Tamara Toles    

Tamara Toles 
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

 

* * * 

 

TIFFANY SARGENT, BAILEY 

CRYDERMAN, SAMANTHA L. IGNACIO 

(formerly SCHNEIDER), VINCENT M. 

IGNACIO, HUONG (“ROSIE”) BOGGS, and 

JACQULYN WIEDERHOLT on behalf of 

themselves and all others similarly situated, 

 

            Plaintiffs, 

 v. 

 
HG STAFFING, LLC; MEI-GSR 
HOLDINGS, LLC d/b/a GRAND SIERRA 
RESORT; and DOES 1 through 50, inclusive, 

            Defendants. 

 

 

 

3:13-CV-00453-LRH-WGC 

 

 

ORDER 

 

 

Before the court is Defendant MEI-GSR Holding LLC’s (GSR) Motion for Partial 

Summary Judgment.  Doc. #135.
1
  Plaintiffs filed an Opposition (Doc. #140), to which 

Defendants’ replied (Doc. #148).  Plaintiffs also filed a Motion for Leave to File Excess Pages 

for their Response to Defendant’s Motion for Summary Judgement.  Doc. #141.  Additionally, 

Plaintiffs filed an Objection to Working Drafts of Unsigned Collective Bargaining Agreements 

not Produced in Discovery.  Doc. #139.  Defendants filed a Response (Doc. #149), to which 

Plaintiffs’ replied (Doc. #154).   

/// 

/// 

                                                           
1
 Refers to the Court’s docket number. 
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I. Facts and Procedural History 

On June 21, 2013, Plaintiffs Tiffany Sargant (“Sargant”) and Bailey Cryderman 

(“Cryderman”) filed their original collective and class action Complaint against Defendants in 

the Second Judicial District Court for the State of Nevada in and for the County of Washoe.  

Doc. #1, Ex. A.  On August 22, 2013, Defendants filed a Petition for Removal.  Doc. #1.  On 

June 13, 2014, Plaintiffs filed the operative Second Amended Complaint (“SAC”) before the 

Court.  Doc. #47.   

On August 14, 2015, GSR filed a motion for partial summary judgment on Plaintiff’s 

Fourth (Failure to Compensate for All Hours Worked in Violation of NRS 608.140 and 

608.016), Sixth (Failure to Pay Overtime in Violation of NRS 608.140 and 608.018), Seventh 

(Failure to Timely Pay All Wages Due and Owing in Violation of NRS 608.140 and 608.020-

050), and Eighth (Unlawful Chargebacks in Violation of NRS 608.140 and 608.100) causes of 

action.  Doc. #135.  On August 28, 2015, Plaintiffs filed an objection to working drafts of 

unsigned collective bargaining agreements (“CBA”) not produced in discovery, a response, and a 

motion for leave to file excess pages for their response.  Doc. #140, 141, and 142.  On September 

21, 2015, GSR filed its reply and its response to the CBA objection.  Doc. #148 and 149.  On 

September 30, 2015, Plaintiffs filed a reply for the CBA objection.  Doc. #154.   

II. Legal Standard 

Summary judgment is appropriate only when the pleadings, depositions, answers to 

interrogatories, affidavits or declarations, stipulations, admissions, and other materials in the 

record show that “there is no genuine issue as to any material fact and the movant is entitled to 

judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  In assessing a motion for summary 

judgment, the evidence, together with all inferences that can reasonably be drawn therefrom, 

must be read in the light most favorable to the party opposing the motion.  Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); Cnty. of Tuolumne v. Sonora Cmty. 

Hosp., 236 F.3d 1148, 1154 (9th Cir. 2001).  A motion for summary judgment can be complete 

or partial, and must identify “each claim or defense—or the part of each claim or defense—on 

which summary judgment is sought.”  Fed. R. Civ. P. 56(a).   
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 The party moving for summary judgment bears the initial burden of informing the court 

of the basis for its motion, along with evidence showing the absence of any genuine issue of 

material fact.  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  On those issues for which it 

bears the burden of proof, the moving party must make a showing that no “reasonable jury could 

return a verdict for the nonmoving party.”   Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 

(1986).  On an issue as to which the nonmoving party has the burden of proof, however, the 

moving party can prevail merely by demonstrating that there is an absence of evidence to support 

an essential element of the non-moving party’s case.  Celotex, 477 U.S. at 323.    

 To successfully rebut a motion for summary judgment, the nonmoving party must point 

to facts supported by the record that demonstrate a genuine issue of material fact.  Reese v. 

Jefferson Sch. Dist. No. 14J, 208 F.3d 736, 738 (9th Cir. 2000).  A “material fact” is a fact “that 

might affect the outcome of the suit under the governing law.”  Liberty Lobby, 477 U.S. at 248.  

Where reasonable minds could differ on the material facts at issue, summary judgment is not 

appropriate.  See v. Durang, 711 F.2d 141, 143 (9th Cir. 1983).  A dispute regarding a material 

fact is considered genuine “if the evidence is such that a reasonable jury could return a verdict 

for the nonmoving party.”  Liberty Lobby, 477 U.S. at 248.  The mere existence of a scintilla of 

evidence in support of the party’s position is insufficient to establish a genuine dispute; there 

must be evidence on which a jury could reasonably find for the party.  See id. at 252.  

“[S]peculative and conclusory arguments do not constitute the significantly probative evidence 

required to create a genuine issue of material fact.”  Nolan v. Cleland, 686 F.2d 806, 812 (9th 

Cir. 1982).  

III. Discussion  

 Plaintiffs’ Fourth, Sixth, Seventh, and Eighth causes of action are premised on violations 

of Nevada Revised Statutes NRS 608.140, 608.016, 608.018, 608.020, 608.030, 608.040, 

608.050, and 608.100.   GSR argues that Nevada employees do not have a private right of action 

to assert Nevada state wage claims in court because no private right of action was created by the 

statutes at issue in this case.  Plaintiffs argue that a private right of action does exist.  However, 

recent case law from this district has held that no private right of action exists to enforce labor 
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statutes arising from any of the statutes at issue here.  See Johnson v. Pink Spot Vapors Inc., No. 

2:14-CV-1960-JCM-GWF, 2015 WL 433503, at *5 (D. Nev. Feb. 3, 2015) (holding that no 

private right of action exists under NRS 608.018 and NRS 608.020 without a contractual claim); 

Miranda v. O'Reilly Auto. Stores, Inc., No. 2:14-CV-00878-RCJ, 2014 WL 4231372, at *2 (D. 

Nev. Aug. 26, 2014) (holding that there is no private right of action under NRS 608.100 and 

dismissing claims under NRS 608.106, 608.018, and 608.020-.050 because the private right of 

action that can be implied under NRS 608.140 only reasonably includes pre-wage-and-overtime-

law contractual claims); McDonagh v. Harrah's Las Vegas, Inc., No. 2:13-CV-1744-JCM-CWH, 

2014 WL 2742874, at *3 (D. Nev. June 17, 2014) (holding that no private right of action exists 

to enforce labor statutes arising from NRS  608.010 et. seq. and 608.020 et. seq and that NRS 

608.140 only provides private rights of action for contractual claims); Dannenbring v. Wynn Las 

Vegas, LLC, 907 F.Supp.2d 1214, 1219 (D.Nev.2013) (finding that NRS 608.140 implies a 

private right of action to recover in contract only and dismissing NRS 608.140, 608.018, 

608.020, and 608.040 claims); Descutner v. Newmont USA Ltd., 3:13–cv–00371–RCJ–VPC, 

2012 WL 5387703, *2 (D.Nev.2012) (finding no private right of action under NRS 608.018 or 

NRS 608.100); Garcia v. Interstate Plumbing & Air Conditioning, LLC, No. 2:10-CV-410-RCJ-

RJJ, 2011 WL 468439, at *6 (D. Nev. Feb. 4, 2011) (holding that NRS 608.018 does not provide 

for a private right of action because it is enforced by the Nevada Labor Commissioner); Lucas v. 

Bell Trans, No. 2:08-CV-01792-RCJ-RJJ, 2009 WL 2424557, at *4 (D. Nev. June 24, 2009) 

(holding that there is no private right of action in NRS 608.100).  Further, it is settled law that 

NRS 608.140 “does not imply a private remedy to enforce labor statutes, which impose external 

standards for wages and hours,” but only provides private rights of action for contractual claims. 

Gamble v. Boyd Gaming Corp., No. 2:13–CV–1009-JCM-PAL, 2014 WL 2573899, at *4 (D. 

Nev. June 6, 2014) (citing Descutner v. Newmont USA Ltd., 3:12–cv–00371–RCJ–VPC, 2012 

WL 5387703, *2 (D.Nev.2012)) (emphasis added). Other courts in this district have thoroughly 

explained the rationales for these conclusions, and the Court cites the decisions of Judge Mahan 

and Judge Jones with approval. E.g., Descutner, 2012 WL 5387703, at *3.  This Court 
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particularly agrees with the decisions of Judges Mahan and Jones and rules accordingly in this 

case in favor of GSR. 

Here, plaintiffs do not seek wages and overtime pursuant to an employment contract, 

therefore the Court grants summary judgment on the Plaintiffs’ Fourth, Sixth, Seventh, and 

Eighth causes of action.  Moreover, because the Court has based its decision on statutory 

grounds, the Court does not need to examine Plaintiffs’ objections to the CBA. 

IV. Conclusion  

 IT IS THEREFORE ORDERED that GSR’s Motion for Partial Summary Judgment (Doc. 

#135) is GRANTED in accordance with this order. 

IT IS FURTHER ORDERED that the Clerk of Court shall enter judgment in favor of 

Defendants and against Plaintiffs on Plaintiff’s Fourth, Sixth, Seventh, and Eighth causes of 

action.   

IT IS FURTHER ORDERED that Plaintiffs’ Motion for Leave to File Excess Pages 

(Doc. # 141) is GRANTED. 

IT IS FURTHER ORDERED that Plaintiffs’ Objection to Working Drafts of Unsigned 

Collective Bargaining Agreements not Produced in Discovery (Doc. #139) is denied as moot. 

 IT IS SO ORDERED. 

 DATED this 11th day of January, 2016. 

              
       LARRY R. HICKS 
       UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 

 
 
 
EDDY MARTEL et al., 
 
                         Plaintiffs, 
 
 vs. 
 
MEI-GSR Holdings, LLC et al., 
 
 Defendants. 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
                3:16-cv-00440-RJC-WGC  
 

ORDER 
 

This putative class action arises out of alleged wage-and-hour violations under NRS 

Chapter 608. Now pending before the Court are Plaintiffs’ Motion to Remand (ECF No. 8.) and 

Defendants’ Motion to Dismiss (ECF No. 6). For the reasons given herein, the Court grants the 

Motion to Remand and denies the Motion to Dismiss as moot. 

I. FACTS AND PROCEDURAL HISTORY 

Plaintiffs Eddy Martel, Mary Anne Capilla, Janice Jackson-Williams, and Whitney 

Vaughan (collectively “Plaintiffs”) are former non-exempt hourly employees of Defendants HG 

Staffing, LLC and MEI-GSR Holdings, LLC d/b/a Grand Sierra Resort (collectively 

“Defendants” or “GSR”). (Compl. ¶¶ 5–13, ECF No. 1-1.) Martel was a Bowling Center 

Attendant from January 2012 through July 2014; Capilla was a Dealer from March 2011 through 

September 2013; Jackson-Williams was a Room Attendant from April 2014 through December 
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2015; and Vaughan was a “Dancing Dealer”—described by Plaintiffs as “part cards dealer, part 

go-go dancer”—from August 2012 through June 2013. (Id. ¶¶ 5–8.) 

On June 14, 2016, Plaintiffs filed a class action complaint in Nevada’s Second Judicial 

District Court, alleging Defendants maintained several policies or practices that resulted in off-

the-clock work and the underpayment of overtime:  

Off-the Clock Work Due to Time Clock Rounding. First, Plaintiffs allege generally that 

GSR’s policy of rounding time clock punches to the nearest quarter-hour prior to calculating 

payroll is unlawful, in that it “favors the employer and deprives the employees of pay for time 

they actually perform work activities.” (Id. at ¶ 16.) 

Off-the-Clock Work Due to Cash Bank Policy. In addition, Martel alleges he was 

required to carry a “cash bank” during his shifts. (Id. at ¶¶ 17–19.) Prior to starting his shift, 

Martel had to retrieve the cash bank from GSR’s dispatch cage and then proceed to his 

workstation. (Id.) After his shift ended, he was required to reconcile and return the bank to the 

same cage. (Id.) Martel alleges GSR required these tasks to be done off the clock, and estimates 

he spent approximately fifteen minutes a day completing them. (Id.) Martel also alleges the 

policy was applicable to “cashiers, bartenders, change persons, slot attendants, retail attendants, 

and front desk agents.” (Id.)  

Off-the-Clock Work Due to Dance Class Policy. Vaughan alleges that “servetainers” and 

“dancing dealers” were not compensated for mandatory off-the-clock dance classes, which 

resulted in roughly two to four hours of uncompensated work time each week. (Id. at ¶¶ 20–21.)  

Off-the-Clock Work Due to Pre-Shift Meetings. Jackson-Williams alleges that room 

attendants and housekeepers were required to arrive to work twenty minutes prior to the 

beginning of each scheduled shift to receive assignments, submit to a uniform inspection, and 

collect tools and materials necessary to complete their jobs. (Id. at ¶¶ 22–23.) Employees were 
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not compensated for these twenty minutes. (Id.) Capilla and Martel also allege that all cocktail 

waitresses, bartenders, dealers, security guards, technicians, construction workers, and retail 

attendants had to attend a mandatory pre-shift meeting every workday. (Id. at ¶¶ 24–25.) These 

meetings lasted “ten minutes or more” and were uncompensated. (Id.) 

Off-the-Clock Work Due to Uniform Policy. Vaughan alleges that dancing dealers, 

waitresses, and baristas were required to change into their uniforms on site and off the clock. (Id. 

at ¶¶ 26–28.) Vaughan estimates it took her a total of at least fifteen minutes each workday to 

change into and out of her uniform. (Id.) 

Underpayment of Overtime Due to “Shift Jamming.” Lastly, Plaintiffs allege 

Defendants’ “shift-jamming” policy resulted in the underpayment of overtime wages. (Id. at ¶¶ 

29–37.) This claim is based on Nevada’s statutory definition of “workday,” which is “a period of 

24 consecutive hours which begins when the employee begins work.” NRS § 608.0126. 

According to Plaintiffs, Defendants “routinely” required employees to work eight-hour shifts, 

and then begin subsequent shifts less than twenty-four hours after the start of the previous shift. 

(Compl. ¶¶ 29–37.) Plaintiffs’ theory is that if an employee works an eight-hour shift on Monday 

beginning at 9:00 a.m., and then starts another shift on Tuesday at 8:00 a.m., the employee would 

be entitled to overtime compensation for the first hour of Tuesday’s shift under § NRS 608.018 

(“An employer shall pay 1-1/2 times an employee’s regular wage rate whenever an employee 

who receives compensation for employment at a rate less than 1-1/2 times the minimum rate 

prescribed pursuant to NRS 608.250 works . . . [m]ore than 8 hours in any workday.”) (emphasis 

added). 

 On July 25, 2016, Defendants timely removed the action to this Court. (Pet. Removal, 

ECF No. 1.) Defendants’ basis for invoking the Court’s jurisdiction is Section 301 of the Labor 

Management Relations Act of 1947 (“LMRA”). (Id. at ¶ 6.) Defendants assert that a valid 
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collective-bargaining agreement (“CBA”) between GSR and certain classes of employees was in 

effect at times relevant to the Complaint, and argue that Plaintiffs’ action arises under or is at 

least “substantially dependent” on a CBA. (Id. at ¶¶ 7–11.) Of the four named plaintiffs in this 

action, Defendants assert only that Jackson-Williams was ever subject to a CBA, and “readily 

admit” that Martel and Capilla were not covered by any such agreement. (Resp. 9, ECF No. 10.)  

On August 1, 2016, Defendants filed a Motion to Dismiss. (ECF No. 6.) On August 17, 

2016, Plaintiffs filed their Motion to Remand. (ECF No. 8.) On August 24, 2016, the Court 

partially granted a stipulation of the parties to stay proceedings, and stayed briefing on 

Defendants’ Motion to Dismiss pending the Court’s determination of the Motion to Remand. 

(ECF No. 9.) 

II. LEGAL STANDARDS 

Section 301 of the LMRA provides that the United States district courts have original 

jurisdiction over “[s]uits for violation of contracts between an employer and a labor organization 

representing employees . . . without respect to the amount in controversy or without regard to the 

citizenship of the parties.” 29 U.S.C. § 185(a). It is now well settled that “the preemptive force of 

§ 301 is so powerful as to displace entirely any state cause of action for violation of contracts 

between an employer and a labor organization.” Franchise Tax Bd. v. Constr. Laborers Vacation 

Trust, 463 U.S. 1, 23 (1983) (internal quotation marks omitted). Accordingly, any suit for 

violation of a CBA “is purely a creature of federal law, notwithstanding the fact that state law 

would provide a cause of action in the absence of § 301.” Id. Indeed, state-law claims arising 

under a labor contract are entirely preempted by Section 301, “even in some instances in which 

the plaintiffs have not alleged a breach of contract in their complaint, if the plaintiffs’ claim is 

either grounded in the provisions of the labor contract or requires interpretation of it.” Burnside 

v. Kiewit Pac. Corp., 491 F.3d 1053, 1059 (9th Cir. 2007). 
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The Ninth Circuit, citing Supreme Court precedent, has articulated a two-step analytical 

framework for determining whether state-law causes of action are preempted by Section 301. See 

id. at 1059–60, citing Caterpillar Inc. v. Williams, 482 U.S. 386, 394 (1987) (“Section 301 

governs claims founded directly on rights created by collective-bargaining agreements, and also 

claims substantially dependent on analysis of a collective-bargaining agreement.”). First, the 

court must determine “whether the asserted cause of action involves a right conferred upon an 

employee by virtue of state law, not by a CBA. If the right exists solely as a result of the CBA, 

then the claim is preempted, and [the] analysis ends there.” Id. at 1059. To determine whether a 

right derives from state law or a CBA, the court must consider “the legal character of a claim, as 

‘independent’ of rights under the collective-bargaining agreement [and] not whether a grievance 

arising from ‘precisely the same set of facts’ could be pursued.” Id. at 1060, quoting Livadas v. 

Bradshaw, 512 U.S. 107, 123 (1994).  

Second, if the asserted right “exists independently of the CBA,” the court must then 

determine whether the right “is nevertheless substantially dependent on analysis of the 

collective-bargaining agreement.” Id. at 1059 (internal quotation marks omitted). This 

determination is made by considering whether the claim requires the court to “interpret” the 

CBA. Id. at 1060. If so, the claim is preempted. In contrast, if the court need only “look to” the 

agreement to resolve a state-law claim, there is no preemption. Id. (providing examples of 

situations in which courts may “look to” a CBA without triggering Section 301 preemption). 

Furthermore, the Supreme Court has established that a defendant’s invocation of a CBA 

in a defensive argument cannot alone trigger preemption: 

It is true that when a defense to a state claim is based on the terms of a collective-
bargaining agreement, the state court will have to interpret that agreement to 
decide whether the state claim survives. But the presence of a federal question, 
even a § 301 question, in a defensive argument does not overcome the paramount 
policies embodied in the well-pleaded complaint rule—that the plaintiff is the 
master of the complaint, that a federal question must appear on the face of the 
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complaint, and that the plaintiff may, by eschewing claims based on federal law, 
choose to have the cause heard in state court. . . . [A] defendant cannot, merely 
by injecting a federal question into an action that asserts what is plainly a state-
law claim, transform the action into one arising under federal law, thereby 
selecting the forum in which the claim shall be litigated. If a defendant could do 
so, the plaintiff would be master of nothing. 

Caterpillar, 482 U.S. at 398–99 (emphasis added).  

III. ANALYSIS 

There is, of course, the threshold matter of whether a valid CBA was in effect at times 

relevant to this action. There are two agreements at issue here: (1) a fully executed agreement 

with an initial term of June 10, 2009, through December 10, 2010 (“June 2009 CBA”); and (2) 

an unsigned, undated, redlined draft agreement which Defendants assert is valid and has been in 

effect “since 2010” (“Redlined Draft CBA”). There are complex issues arising from both 

agreements.  

First, it appears the June 2009 CBA expired by its own terms on or around May 1, 2011. 

(See Reply 6–7, ECF No. 11.) Defendants do not contest this fact. Generally, “[w]hen a 

complaint alleges a claim based on events occurring after the expiration of a collective 

bargaining agreement, courts have held that section 301 cannot provide a basis for jurisdiction.” 

Derrico v. Sheehan Emergency Hosp., 844 F.2d 22, 25 (2d Cir. 1988) (collecting cases). 

However, Plaintiffs allege that Defendants’ liability for off-the-clock work dates back to March 

31, 2011.1 By arguing the June 2009 CBA expired in May 2011, Plaintiffs effectively concede 

that there was a valid CBA in effect during at least the month of April 2011, which does overlap 

with the alleged period of liability. (See Mot. Remand 5, ECF No. 8.) 

                         
1  Plaintiffs argue their claims were tolled from June 21, 2013, to January 12, 2016, as a result of another class 
action complaint asserting the same claims, which was dismissed prior to class certification. (Compl. 8, n. 1, ECF 
No. 1-1.) Neither this issue nor the related statute of limitations issue is presently before the Court. The Court need 
not address these issues to rule on the Motion to Remand. 
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In addition, the Redlined Draft CBA is extremely problematic. Defendants submit the 

declarations of Larry Montrose, Human Resources Director of MEI-GSR Holdings, and Kent 

Vaughan, Senior VP of Hotel Operations of MEI-GSR Holdings, wherein both declarants assert 

that the Redlined Draft CBA has been in effect “from 2010 to present.” (Montrose Decl. ¶ 3, 

ECF No. 10 at 17; Vaughan Decl. ¶ 2, ECF No. 10 at 107.) However, the Redlined Draft CBA is 

unsigned and undated. (Redlined Draft CBA, ECF No. 10 at 20–93.) It is also clearly a 

preliminary draft, not in final form. (Id.) Moreover, Defendants’ names do not appear anywhere 

on the face of the Redlined Draft CBA; rather, the document indicates that the “Employer” is 

Worklife Financial, Inc. d/b/a Grand Sierra Resort and Casino (“Worklife”), which was the 

Employer under the June 2009 CBA and Defendants’ apparent predecessor-in-interest. (Id.) In 

support of the Redlined Draft CBA’s validity, Defendants argue, correctly, that a CBA need not 

always be signed to be enforceable. See Warehousemen’s Union Local No. 206 v. Continental 

Can Co., 821 F.2d 1348, 1350 (9th Cir. 1987) (“Union acceptance of an employer’s final offer is 

all that is necessary to create a contract, regardless of whether either party later refuses to sign a 

written draft.”). Moreover, Defendants point to communications from Culinary Workers Union 

Local 226 (“Union”) to Defendants between May 2015 and February 2016, which indicate that 

the Union was invoking the Redlined Draft CBA to initiate grievance proceedings throughout 

this timeframe.2 (Union Letters, ECF No. 10 at 95–97, 99, 105.) See S. California Painters & 

Allied Trade Dist. Council No. 36 v. Best Interiors, Inc., 359 F.3d 1127, 1133 (9th Cir. 2004), 

                         
2  Specifically, on June 23, 2015, the Union took the position that Defendants had violated “Exhibit 1 and all other 
pertinent provisions of the Collective Bargaining Agreement.” (June 23, 2015 Union Letter, ECF No. 10 at 97.) The 
alleged violation related to “bringing wages consistent to $15.16 for all Slot Tech I” positions. (Id.) The June 2009 
CBA includes an Exhibit 1, but it does not address Slot Tech wage rates. (June 2009 CBA at Ex. 1, ECF No. 8-4 at 
42.) Rather, the June 2009 CBA covers Slot Tech wages exclusively in Side Letter #1. (Id. at Side Letter #1, ECF 
No. 8-4 at 59.) In contrast, Exhibit 1 in the Redlined Draft CBA includes a Slot Tech Wage Chart. (Redlined Draft 
CBA at Ex. 1, ECF No. 10 at 93.) Therefore, of the two CBAs provided to the Court, the Union’s June 23, 2015 
letter can only be referencing the Redlined Draft CBA. 
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quoting NLRB v. Haberman Constr. Co., 641 F.2d 351, 356 (5th Cir. 1981) (en banc) (“To 

determine whether a party has adopted a contract by its conduct, the relevant inquiry is whether 

the party has displayed ‘conduct manifesting an intention to abide by the terms of the 

agreement.’”).  

 The Court need not and will not determine whether either the June 2009 CBA or the 

Redlined Draft CBA was valid and in effect during times relevant to the Complaint. Because the 

Motion to Remand may be decided on other grounds, as shown below, the Court declines to 

wade into the waters of whether and when these contracts may have been in force.  

a. The rights at issue were created by Nevada law and not by a CBA. 

Plaintiffs advance three primary legal theories: (1) they were required to work while off 

the clock, and therefore did not receive compensation of at least minimum wage for all hours 

worked; (2) they were deprived of overtime when they worked a shift that began within the same 

statutory “workday” as their previous shift; and (3) Defendants’ alleged failure to compensate 

Plaintiffs pursuant to theories (1) and (2) resulted in a failure to timely pay Plaintiffs all wages 

due and owing upon termination of employment. All of Plaintiffs’ claims arise specifically under 

Nevada law, independently of any CBA. Plaintiffs’ claims are expressly based on NRS 608.016 

(“[A]n employer shall pay to the employee wages for each hour the employee works.”); Article 

15, Section 16 of the Nevada Constitution (“Each employer shall pay a wage to each employee 

of not less than the hourly rates set forth in this section.”); NRS 608.018 (“An employer shall 

pay 1-1/2 times an employee’s regular wage rate whenever an employee who receives 

compensation for employment at a rate less than 1-1/2 times the minimum [wage] works . . . 

[m]ore than 8 hours in any workday.”); and NRS 608.020–050 (“Whenever an employer 

discharges an employee, the wages and compensation earned and unpaid at the time of such 

discharge shall become due and payable immediately.”).  

Case 3:16-cv-00440-RCJ-WGC   Document 13   Filed 12/06/16   Page 8 of 13

APP 626



 

 

  

 

9 of 13 

  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Therefore, the rights asserted by Plaintiffs—the right to be compensated at minimum 

wage for all hours worked, the right to overtime compensation, and the right to be paid all wages 

due and owing at the time of termination—are created by Nevada law, not a CBA. Each right 

“arises from state law, not from the CBA, and is vested in the employees directly, not through 

the medium of the CBA.” Burnside, 491 F.3d at 1064. Moreover, notwithstanding the fact that 

some of the rights asserted by Plaintiffs may be waived pursuant to a bona fide CBA, they are 

still conferred upon Plaintiffs by virtue of state law. See id. (“[A]s a matter of pure logic, a right 

that inheres unless it is waived exists independently of the document that would include the 

waiver, were there a waiver.”). 

b. Plaintiffs’ claims are not substantially dependent on the terms of a CBA. 

Having concluded that the rights asserted in Plaintiffs’ Complaint inhere in state law, the 

Court must now consider whether those rights are nonetheless “substantially dependent” on a 

CBA (i.e., whether resolving Plaintiffs’ claims will require interpretation of a CBA). See id. at 

1060. Defendants have not met their burden to show that the interpretation of a CBA will be 

required.  

First, in arguing that Plaintiffs’ claim for failure to pay wages for all hours worked requires 

interpretation of a CBA, Defendants’ focus is NRS 608.012, which defines “wages” as the “amount 

which an employer agrees to pay an employee for the time the employee has worked . . . .” (Resp. 

6, ECF No. 10.) Defendants contend that because NRS Chapter 608 requires only the payment of 

“wages,” and the “wages” of employees governed by the CBA are set by the CBA, all wage claims 

are “effectively claims for breach of the CBA.” (Id.) Defendants’ conclusion is incorrect. 

“[N]either looking to the CBA merely to discern that none of its terms is reasonably in dispute, 

nor the simple need to refer to bargained-for wage rates in computing a penalty, is enough to 

warrant preemption.” Burnside, 491 F.3d at 1060 (emphasis added) (brackets and citations 
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omitted), citing Livadas, 512 U.S. at 125. With respect to off-the-clock work, Defendants have 

identified no CBA provision that has any bearing on the issue, much less a relevant provision that 

is reasonably in dispute. Merely “looking to” a CBA to calculate the amount of unpaid wages does 

not trigger Section 301 preemption.3 See id. at 1074.  

The same reasoning applies to Plaintiffs’ constitutional minimum wage claim. Plaintiffs 

allege they were required to work without pay, and that under the Nevada Constitution these unpaid 

hours should have been paid at no less than the state minimum wage. Defendants do not argue that 

the CBA contains any particular provision that must be interpreted in order to resolve this claim. 

Nor do Defendants contend that the Union waived the right to minimum wages under Article 15, 

Section 16(B). Indeed, the Redlined Draft CBA contains no such waiver. On the contrary, the wage 

rate tables in Exhibit 1 all reference a footnote, which reads: “Where these standard rates fall below 

the applicable minimum wage, the rates have been adjusted accordingly to satisfy Nevada’s 

minimum wage requirements.” (Redlined Draft Agreement, Ex. 1, ECF No. 10 at 86–93.) See 

Cramer v. Consol. Freightways, Inc., 255 F.3d 683, 692 (9th Cir. 2001), as amended (Aug. 27, 

2001) (“[A] court may look to the CBA to determine whether it contains a clear and unmistakable 

waiver of state law rights without triggering § 301 preemption.”). 

Similarly, Plaintiffs’ claim for failure to timely pay wages due and owing upon termination 

is not preempted. Again, Defendants fail to identify any provision in a CBA that must be 

interpreted to resolve this claim. Furthermore, the Supreme Court has examined Section 301 

                         
3  Defendants also assert that this and other claims in Plaintiffs’ Complaint are alleged here improperly, because 
another court in this District recently granted summary judgment for Defendants in a related case, finding that 
“except for claims for minimum wage pursuant to NRS 608.250, […] Nevada does not recognize a private statutory 
cause of action for wages.” (Resp. 2, ECF No. 10.) However, the validity of Plaintiffs’ claims is not properly before 
the Court on Plaintiff’s Motion to Remand. Indeed, a court must first determine whether it has subject matter 
jurisdiction to hear a claim before ruling such claim is invalid. 
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preemption in the context of a closely analogous California statute—Labor Code § 203—and 

opined: 

The only issue raised by [plaintiff’s] claim, whether [defendant] “willfully failed 
to pay” her wages promptly upon severance, was a question of state law, entirely 
independent of any understanding embodied in the collective-bargaining 
agreement between the union and the employer. There is no indication that there 
was a “dispute” in this case over the amount of the penalty to which [plaintiff] 
would be entitled, and [Lingle v. Norge Div. of Magic Chef, Inc., 486 U.S. 399 
(1988)] makes plain in so many words that when liability is governed by 
independent state law, the mere need to “look to” the collective-bargaining 
agreement for damages computation is no reason to hold the state-law claim 
defeated by § 301. 

Livadas, 512 U.S. at 124–25 (brackets and citation omitted). The same reasoning applies here, 

and the Court reaches the same conclusion. 

 Defendants present a somewhat more persuasive argument that Plaintiffs’ overtime claim 

based on allegations of “shift-jamming” requires interpretation of a CBA. NRS 608.018(3)(e) 

expressly provides that statutory overtime requirements do not apply to “[e]mployees covered by 

collective bargaining agreements which provide otherwise for overtime.” The Redlined Draft 

CBA provides for overtime compensation. (Redlined Draft CBA ¶ 9.01, ECF No. 10 at 35.) 

Therefore, Defendants contend that any employees subject to the CBA waived their statutory 

right to overtime pay, and any claim for unpaid overtime must arise under the contract. (Resp. 

10, ECF No. 10.) Furthermore, Defendants argue that NRS 608.018 requires daily overtime for 

each “workday,” as defined in the statute, while the Redlined Draft CBA requires overtime for 

each “day,” which is undefined and should be given its ordinary meaning. (Id. at 12–13.) 

Therefore, Defendants argue, a court must interpret the CBA to determine the meaning of “day” 

as the term is used in the CBA. (Id.) 

 The Court declines to reach Defendants’ arguments with respect to the alleged shift-

jamming policy and the respective meanings of “day” and “workday.” Plaintiffs’ Complaint 

Case 3:16-cv-00440-RCJ-WGC   Document 13   Filed 12/06/16   Page 11 of 13

APP 629



 

 

  

 

12 of 13 

  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

provides: “The claim for unpaid overtime wages pursuant to Defendants’ shift jamming policy is 

only brought on behalf of employees who are not covered by a valid and effective collective 

bargaining agreement.” (Compl. ¶ 37, ECF No. 1-1 (emphasis added).) There is no need to 

interpret a CBA to resolve Plaintiffs’ shift-jamming claims because Plaintiffs have specifically 

pled around any valid CBA that may be applicable. “[T]he plaintiff is the master of the 

complaint . . . and . . . may, by eschewing claims based on federal law, choose to have the cause 

heard in state court.” Caterpillar, 482 U.S. at 398–99. 

Lastly, with respect to unpaid overtime on the basis of off-the-clock work, the Court’s 

decision is governed by Burnside and Livadas. As in those cases, Plaintiffs are not “complaining 

about the wage rate the employees were paid for certain work, but about the fact that [they were] 

not paid at all.” Burnside, 491 F.3d at 1073. The Redlined Draft CBA contains provisions 

governing the regular rate and the rate of overtime wages. See id at 1073–74. However, as in 

Burnside and Livadas, “there is no indication in this case of any dispute concerning which wage 

rate would apply to” off-the-clock hours, if such hours are compensable. See id. at 1074. 

Therefore, the conclusion in Burnside is directly applicable to Plaintiffs’ overtime claim: 

The basic legal issue presented by this case, therefore, can be decided without 
interpreting the CBA. Depending on how that issue is resolved, damages may 
have to be calculated, and in the course of that calculation, reference to—but not 
interpretation of—the CBAs, to determine the appropriate wage rate, would likely 
be required. Under Livadas, this need to consult the CBAs to determine the wage 
rate to be used in calculating liability cannot, alone, trigger section 301 
preemption. 

491 F.3d at 1074 (finding overtime claims not preempted where based on allegedly compensable 

off-the-clock travel time). 

 Accordingly, all of Plaintiffs’ claims can be resolved without interpretation of a CBA. 

Plaintiffs’ claims are not preempted by Section 301, and may not be removed to federal court. 

/ / / 
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CONCLUSION 

IT IS HEREBY ORDERED that the Motion to Remand (ECF No. 8) is GRANTED.  

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss (ECF No. 6) is 

DENIED as moot.  

IT IS FURTHER ORDERED that the case is REMANDED to the Second Judicial 

District Court of Washoe County, Nevada, and the Clerk shall close the case. 

IT IS SO ORDERED. 

 
 
            _____________________________________ 
              ROBERT C. JONES 
        United States District Judge 

December 6, 2016.
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Arizona, for Appellee Integrity Staffing Solutions.  Richard G. Rosenblatt, MORGAN, LEWIS 

& BOCKIUS, LLP, Princeton, New Jersey, for Appellee Amazon.com.   

 CLAY, J., delivered the opinion of the court in which SARGUS, D.J., joined, and 

BATCHELDER, J., joined in part.  BATCHELDER, J. (pp. 27–28), delivered a separate opinion 

concurring in part and dissenting in part. 

_________________ 

OPINION 

_________________ 

CLAY, Circuit Judge.  Plaintiffs in this purported class action seek compensation under 

Nevada and Arizona law for time spent undergoing or waiting to undergo mandatory onsite 

security screenings at the Amazon facilities where they worked.  The district court granted 

summary judgment for Defendants on the grounds that time related to security checks is not 

compensable as “hours worked” under Nevada and Arizona labor law.  Because we conclude 

that time spent undergoing mandatory security checks is compensable under Nevada law, we 

REVERSE the district court’s judgment with regard to the Nevada claims and REMAND for 

further proceedings.  Because we conclude that the Arizona Plaintiffs have failed to satisfy 

Arizona’s “workweek requirement,” we AFFIRM the district court’s dismissal of Plaintiffs’ 

Arizona claims. 

BACKGROUND 

Factual Background 

Defendant Integrity Staffing Solutions, Inc. (“Integrity”), provides warehouse labor 

services to businesses throughout the United States where hourly workers fill orders, track 

merchandise, and process returns.  Integrity employs thousands of hourly warehouse employees 

like Plaintiffs at each of Defendant Amazon.com’s (“Amazon”) facilities.  Some Plaintiffs in this 

case were hourly employees of Integrity at warehouses in Nevada and Arizona.  Other Plaintiffs 

were directly employed by Amazon.  According to Plaintiffs, “Amazon.com exercises direct 

control over the hours and other working conditions of all Plaintiffs and all similarly-situated 

hourly shift employees who are paid on the payroll of Integrity working at all Amazon.Com’s 

[sic] warehouse locations nationwide.”  (R. 134, Third Amended Compl., PageID # 2351.) 
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This case concerns a security clearance policy that is enforced by both Integrity and 

Amazon at all Amazon locations throughout the United States.  Under the policy, Plaintiffs and 

all other hourly paid, non-exempt employees were required to “undergo a daily security 

clearance check at the end of each shift to discover and/or deter employee theft of the employer’s 

property and to reduce inventory ‘shrinkage.’”  (Id.)  The policy worked like this: “At the end of 

their respective shifts, hundreds, if not thousands, of warehouse employees would walk to the 

timekeeping system to clock out and were then required to wait in line in order to be searched for 

possible warehouse items taken without permission and/or other contraband.”  (Id. at PageID 

# 2352.)  Plaintiffs allege that “Defendants’ policy of requiring hourly warehouse employees to 

undergo a thorough security clearance before being released from work and permitted to leave 

the employer’s property was solely for the benefit of the employers and their customers.”  (Id. at 

PageID # 2351.)  Plaintiffs further allege that this screening process took approximately 

25 minutes each day.  Plaintiffs were also required to undergo the same security clearance prior 

to taking their lunch breaks, thereby reducing the full thirty-minute break they were supposed to 

receive.  Because employees were required to “clock out” before undergoing the security 

screening, they were not compensated for their time spent waiting in line for and then 

undergoing the screenings.  (Id. at PageID # 2351, 2352.) 

Procedural History 

In 2010, Plaintiffs filed a putative class action in the District Court of Nevada against 

Integrity on behalf of similarly situated employees in the Nevada warehouses for alleged 

violations of the Fair Labor Standards Act, 29 U.S.C. § 201 et seq. (“FLSA”) and Nevada labor 

laws.  The employees alleged that they were entitled to compensation under the FLSA for the 

time spent waiting to undergo and actually undergoing the security screenings.  They also 

alleged that the screenings were conducted “to prevent employee theft” and thus occurred “solely 

for the benefit of the employers and/or their customers.”  (R. 30-3, First Amended Compl., 

PageID # 223.)   

The district court dismissed Plaintiffs’ first amended complaint for failure to state a 

claim, holding that the time spent waiting for and undergoing the security screenings was not 

compensable under the FLSA.  Busk v. Integrity Staffing Sols., Inc., No. 2:10-cv-01854, 2011 

      Case: 17-5784     Document: 38-2     Filed: 09/19/2018     Page: 3

APP 640



Nos. 17-5784/5785 Busk, et al. v. Integrity Staffing Solutions, et al. Page 4 

 

 

WL 2971265 (D. Nev. July 19, 2011).  It explained that, because the screenings occurred after 

the regular work shift, the employees could state a claim for compensation only if the screenings 

were an integral and indispensable part of the principal activities they were employed to perform.  

The district court held that these screenings were not integral and indispensable, but instead fell 

into a noncompensable category of postliminary activities.  As for Plaintiffs’ Nevada state law 

claims for unpaid wages arising from the security checks and shortened meal periods, the 

Nevada district court found that Plaintiffs had properly asserted a private cause of action under 

Nev. Rev. Stat. § 608.140 but failed to allege sufficient facts to support their clam.  Id. at *7. 

Plaintiffs appealed to the Ninth Circuit, which affirmed the dismissal of the meal-period 

claims but reversed as to the security-check claims.  Busk v. Integrity Staffing Sols., Inc., 

713 F.3d 525 (9th Cir. 2013).  The Ninth Circuit asserted that post-shift activities that would 

ordinarily be classified as noncompensable postliminary activities are nevertheless compensable 

as integral and indispensable to an employee’s principal activities if those post-shift activities are 

necessary to the principal work performed and done for the benefit of the employer.  Id. at 530.  

Accepting as true the allegation that Integrity required the security screenings to prevent 

employee theft, the court concluded that the screenings were “necessary” to the employees’ 

primary work as warehouse employees and done for Integrity’s benefit.  Id. at 531.   

The case was then appealed to the Supreme Court, which held that the time related to the 

security checks was not compensable under the FLSA.  Integrity Staffing Solutions, Inc. v. Busk, 

135 S.Ct. 513 (2014) (“Integrity Staffing”).  Specifically, the Court found that the security 

screenings were “noncompensable postliminary activities” under the Portal-to-Portal Act, 

29 U.S.C. § 254(a)(2).  Id. at 518.  The Portal-to-Portal Act was enacted as an amendment to the 

FLSA, and it “narrowed the coverage of the [Act]” by excluding certain “preliminary” and 

“postliminary” activities from the FLSA’s compensation requirements.  See IBP, Inc. v. Alvarez, 

546 U.S. 21, 27 (2005).  Integrity Staffing clarified that post-shift security screenings are among 

those noncompensable, “postliminary” activities under federal law.  135 S. Ct. at 518.   

Following the Supreme Court’s reversal, the Ninth Circuit remanded the remainder of 

Plaintiff’s state law claims to the district court.  Busk v. Integrity Staffing Sols., Inc., 797 F.3d 
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756 (9th Cir. 2015).  Plaintiffs again amended their complaint, and the case was then transferred 

to an ongoing multidistrict litigation in the Western District of Kentucky. 

Consistent with the Supreme Court’s decision, Plaintiffs’ third amended complaint 

eliminates the claims for compensation under federal law and asserts claims under Nevada and 

Arizona law for unpaid wages and overtime, as well as minimum wage violations.  Plaintiffs 

asserted their claims as a class action under Rule 23 of the Federal Rules of Civil Procedure on 

behalf of the following persons: 

Nevada Class:  All person [sic] employed by Defendants, and/or each of them, as 

hourly paid warehouse employees who worked for Defendant(s) within the State 

of Nevada at anytime [sic] within three years prior to the original filing date of the 

complaint in this action. 

Arizona Class:  All person [sic] employed by Defendants, and/or each of them, 

as hourly paid warehouse employees who worked for Defendant(s) within the 

State of Arizona at any time from within three years prior to the filing of the 

original complaint until the date of judgment after trial, and shall encompass all 

claims by such persons for the entire tenure of their employment as provided in 

A.R.S. 23-364 (G). 

(R. 134, Third Amended Compl., PageID # 2353.)   

The Nevada plaintiffs allege claims on behalf of themselves and the Nevada Class for 

failing to pay for all the hours worked (NRS § 608.016), daily and weekly overtime (NRS 

§ 608.018), and a minimum wage claim under the Nevada Constitution (Nev. Const. art. 15, 

§ 16).  The Nevada plaintiffs seek continuation wages in the amount of 30-days of additional 

wages for failing to pay employees all their wages due and owing at the time of separation from 

employment (NRS § 608.020–.050).  The Arizona plaintiffs allege claims on behalf of 

themselves and the Arizona Class for failing to pay regular and minimum wages (A.R.S. § 23-

363).  These Plaintiffs also seek continuation wages under A.R.S. § 23-353 et seq. 

Defendants filed a motion to dismiss the claims, which the district court granted.  The 

district court dismissed the Nevada claims on three grounds: first, there was no private right of 

action to assert claims under Nevada’s wage-hour statutes, NRS Chapter 608; second, Nevada 

law incorporated the FLSA in relevant part and Plaintiffs’ Nevada state claims were barred by 

Nevada’s incorporation of the Portal-to-Portal Act and the Supreme Court’s decision in Busk; 
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and third, Plaintiffs’ claims for minimum wages failed because they failed to identify any 

workweek in which they were paid less than the minimum wage.  The district court concluded 

the same with respect to the Arizona claims, holding that Arizona impliedly adopted the Portal-

to-Portal Act and thus Plaintiffs “have not demonstrated that they are entitled to compensation 

under Arizona law for time spent undergoing, or waiting to undergo, security screenings.”  (R. 

236, Order, PageID # 4702.)  The court also concluded that Arizona minimum wage claims 

failed because Plaintiffs had failed to identify a particular workweek in which they were paid 

less than the minimum wage. 

Plaintiffs filed a timely notice of appeal. 

DISCUSSION 

I. Standard of Review 

 We review the district court’s grant of a motion to dismiss under Rule 12(b)(6) de novo. 

Puckett v. Lexington-Fayette Urban Cty. Gov’t, 833 F.3d 590, 599 (6th Cir. 2016).  When 

reviewing such a grant, “we must ‘accept all factual allegations as true,’ construing the 

complaint, ‘in the light most favorable to the plaintiff[s].’”  Id. (quoting Laborers’ Local 265 

Pension Fund v. iShares Trust, 769 F.3d 399, 403 (6th Cir. 2014)) (alteration in Puckett).  “To 

survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, 

to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  

II. Analysis 

A. Nevada employees have a private right of action to pursue unpaid wage and 

penalty claims 

The court’s main basis for dismissing Plaintiffs’ Nevada law claims was its legal 

conclusion that there is no private right of action for the recovery of unpaid wages under Nevada 

law.  The court held that “no private right of action exists for violations of Nevada Revised 

Statutes §§ 608.005–.195 in the absence of a contractual claim.”  (R. 236, Order, PageID # 

4694.)   
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Since briefing was completed in this case, the Nevada Supreme Court issued a decision in 

Neville v. Eighth Jud. Dist. Ct., 406 P.3d 499 (Nev. 2017), which holds exactly the opposite.  In 

Neville, the court began its opinion thus: “In this opinion, we clarify that NRS 608.140 explicitly 

recognizes a private cause of action for unpaid wages.”  Id. at 500.  And the court explained as 

follows: 

Because NRS 608.016, NRS 608.018, and NRS 608.020 through NRS 608.050 do 

not expressly state whether an employee could privately enforce their terms, 

Neville may only pursue his claims under the statutes if a private cause of action 

for unpaid wages is implied.  The determinative factor is always whether the 

Legislature intended to create a private judicial remedy.  We conclude that the 

Legislature intended to create a private cause of action for unpaid wages pursuant 

to NRS 608.140.  It would be absurd to think that the Legislature intended a 

private cause of action to obtain attorney fees for an unpaid wages suit but no 

private cause of action to bring the suit itself.  See Bisch v. Las Vegas Metro. 

Police Dep’t, 129 Nev. 328, 336, 302 P.3d 1108, 1114 (2013) (“In order to give 

effect to the Legislature’s intent, [this court] ha[s] a duty to consider the statute[s] 

within the broader statutory scheme harmoniously with one another in accordance 

with the general purpose of those statutes.” (internal quotation marks omitted)).  

The Legislature enacted NRS 608.140 to protect employees, and the legislative 

scheme is consistent with private causes of action for unpaid wages under NRS 

Chapter 608. 

Id. at 504. 

 The court’s intervening decision thus decides the issue in this case: Plaintiffs do have a 

private cause of action for unpaid wages.  The district court’s decision to the contrary is 

reversed.1 

                                                 
1In its brief on appeal, Defendants anticipated a decision in Neville and argued that even if the Nevada 

Supreme Court went against them, nothing in that decision would support a private right of action for meal break 

claims under NRS § 608.019.  However, the Neville decision provides no basis for distinguishing claims brought 

under § 608.019 from other claims brought under Chapter 608 for unpaid wages.  Like claims under §§ 608.016, 

608.018, and 608.020–.050, § 608.019 is also a claim for unpaid wages: if Plaintiffs were not provided a full half-

hour break, there was no interruption of a “continuous period of work” under the statute, and they must be 

compensated for that time.  Thus, we conclude that, under Neville, Plaintiffs have a private cause of action to 

enforce their rights under § 609.019; hence, Defendants’ argument fails. 
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B. Time spent undergoing security screenings is compensable under Nevada 

and Arizona law 

In Integrity Staffing, the Supreme Court held that the post-shift security screenings at 

issue in this case were noncompensable postliminary activities under the Fair Labor Standards 

Act, 29 U.S.C. § 201 et seq., as amended by the Portal-to-Portal Act, 29 U.S.C. § 251 et seq. 

135 S. Ct. at 518–19.  The main question on appeal in this case is whether Integrity Staffing 

resolves similar claims brought under Nevada and Arizona law. 

“As a federal court applying state law, ‘we anticipate how the relevant state’s highest 

court would rule in the case and are bound by controlling decisions of that court.’”  Vance v. 

Amazon.com, 852 F.3d 601, 610 (6th Cir. 2017) (quoting In re Dow Corning Corp., 419 F.3d 

543, 549 (6th Cir. 2005)).  Neither the Nevada Supreme Court nor the Arizona Supreme Court 

have decided whether their states have adopted the federal Portal-to-Portal Act or whether time 

spent undergoing mandatory security screening is compensable under the respective states’ wage 

laws.  Thus, since “‘the state supreme court has not yet addressed the issue,’ we render a 

prediction ‘by looking to all the available data.’”  Id. (quoting Allstate Ins. Co. v. Thrifty Rent-A-

Car Sys., Inc., 249 F.3d 450, 454 (6th Cir. 2001).  Sources of relevant data include the decisions 

(or dicta) of the state’s highest court in analogous cases, pronouncements from other state courts, 

and regulatory guidance.   

Before turning to an analysis of Nevada and Arizona law, we will first explain how the 

issue is decided under federal law.  We will then address whether time spent undergoing security 

screenings is compensable under Nevada and Arizona law. 

1. Time spent undergoing security screenings is noncompensable 

postliminary activity under federal law 

In Vance, this Court recently had occasion to explain the background of the Portal-to-

Portal Act and the Supreme Court’s decision in Integrity Staffing as it was relevant to a case 

arising out of the same multidistrict litigation as the instant case.  The Court explained as 

follows: 

“Enacted in 1938, the FLSA established a minimum wage and overtime 

compensation for each hour worked in excess of 40 hours in each workweek.” 
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Integrity Staffing, 135 S.Ct. at 516.  “The Act did not, however, define the key 

terms ‘work’ and ‘workweek.’”  Sandifer v. U.S. Steel Corp., ––– U.S. ––––, 

134 S.Ct. 870, 875, 187 L.Ed.2d 729 (2014).  Absent congressional guidance, the 

Supreme Court interpreted these terms broadly.  Integrity Staffing, 135 S.Ct. at 

516. “It defined ‘work’ as ‘physical or mental exertion (whether burdensome or 

not) controlled or required by the employer and pursued necessarily and primarily 

for the benefit of the employer and his business.’”  Id. (quoting Tenn. Coal, Iron 

& R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 598, 64 S.Ct. 698, 88 L.Ed. 

949 (1944)).  Only months after Tennessee Coal, the Court expanded the 

definition further, “clarif[ying] that ‘exertion’ was not in fact necessary for an 

activity to constitute ‘work’ under the FLSA,” for “an employer, if he chooses, 

may hire a man to do nothing, or to do nothing but wait for something to happen.”  

IBP, 546 U.S. at 25, 126 S.Ct. 514 (quoting Armour & Co. v. Wantock, 323 U.S. 

126, 133, 65 S.Ct. 165, 89 L.Ed. 118 (1944)).  “Readiness to serve may be hired, 

quite as much as service itself,” and must therefore also be compensated.  

Armour, 323 U.S. at 133, 65 S.Ct. 165. 

The Court took a similar approach with “the statutory workweek,” which 

“include[d] all time during which an employee is necessarily required to be on the 

employer’s premises, on duty or at a prescribed workplace.”  Anderson v. Mt. 

Clemens Pottery Co., 328 U.S. 680, 690–91, 66 S.Ct. 1187, 90 L.Ed. 1515 (1946). 

“That period, Anderson explained, encompassed time spent ‘pursuing certain 

preliminary activities after arriving, such as putting on aprons and overalls and 

removing shirts.’”  Sandifer, 134 S.Ct. at 875 (quoting Anderson, 328 U.S. at 

692–93, 66 S.Ct. 1187) (ellipsis and brackets omitted). Per Anderson, these 

preparatory efforts “‘are clearly work’ under the Act.” Id. (quoting Anderson, 

328 U.S. at 693, 66 S.Ct. 1187). 

Together, these holdings led to decisions requiring compensation for nearly every 

minute an employer required its employees to be on the employer’s premises, 

including “the time spent traveling between mine portals and underground work 

areas,” and “walking from timeclocks to work benches.”  Integrity Staffing, 

135 S.Ct. at 516 (citing Tenn. Coal, 321 U.S. at 598, 64 S.Ct. 698, and Anderson, 

328 U.S. at 691–92, 66 S.Ct. 1187).  They also “provoked a flood of litigation,” 

including 1,500 FLSA actions filed within six months of the Court’s ruling in 

Anderson.  Id. 

“Congress responded swiftly.”  Id.  Finding the Court’s decisions had “creat[ed] 

wholly unexpected liabilities” with the capacity to “bring about financial ruin of 

many employers,” it enacted the Portal-to-Portal Act of 1947. Id. at 516–17 

(quoting 29 U.S.C. § 251(a)–(b)).  The Act excepted two activities the Court 

previously deemed compensable: “walking on the employer’s premises to and 

from the actual place of performance of the principal activity of the employee, 

and activities that are ‘preliminary or postliminary’ to that principal activity.”  

IBP, 546 U.S. at 27, 126 S.Ct. 514; see also Integrity Staffing, 135 S.Ct. at 516–

17 (detailing history).  Under the Portal-to-Portal Act then, an employee’s 
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principal activities are compensable, while conduct he engages in before and after 

those activities (i.e., preliminary and postliminary acts) is not. 

“[P]rincipal activity” refers to the activity “an employee is employed to perform.”  

Integrity Staffing, 135 S.Ct. at 517, 519. “[T]he term principal activity . . . 

embraces all activities which are an integral and indispensable part of the 

principal activities.”  IBP, 546 U.S. at 29–30, 126 S.Ct. 514 (internal quotation 

marks and citation omitted).  An activity is “integral and indispensable” to the 

principal activities an individual is employed to perform “if it is an intrinsic 

element of those activities and one with which the employee cannot dispense if he 

is to perform his principal activities.”  Integrity Staffing, 135 S.Ct. at 517.  In 

other words, an activity is integral and indispensable to the work an employee was 

hired to do if it is a component of that work, and he cannot complete the work 

without it. Id. 

Applying these terms, the Integrity Staffing Court held that post-shift security 

screenings were neither the principal activity Amazon hired its employees to 

perform, nor “integral and indispensable” to that activity: 

To begin with, the screenings were not the “principal activity or 

activities which [the] employee is employed to perform.”  Integrity 

Staffing did not employ its workers to undergo security screenings, but 

to retrieve products from warehouse shelves and package those 

products for shipment to Amazon customers. 

The security screenings also were not “integral and indispensable” to 

the employees’ duties as warehouse workers. . . .  The screenings were 

not an intrinsic element of retrieving products from warehouse shelves 

or packaging them for shipment.  And Integrity Staffing could have 

eliminated the screenings altogether without impairing the employees’ 

ability to complete their work. 

Id. at 518 (citation omitted).  The screenings were therefore “postliminary” to the 

employees’ principal activities and excluded from compensation pursuant to the 

Portal-to-Portal Act. 

852 F.3d at 608–09. 

 Thus, Plaintiffs’ claims for compensation would fail and have failed under federal law.  

The question on appeal is whether they also fail under Nevada and Arizona state law. 
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2. Interpreting Statutes under Nevada and Arizona State Law 

a.  Nevada 

In Nevada, the first rule in construing statutes “is to give effect to the legislature’s 

intent.”  Salas v. Allstate Rent-A-Car, Inc., 14 P.3d 511, 513 (Nev. 2000) (citing Cleghorn v. 

Hess, 853 P.2d 1260, 1262 (Nev. 1993)).  “In so doing, we first look to the plain language of the 

statute.  Where the statutory language is ambiguous or otherwise does not speak to the issue 

before us, we will construe it according to that which ‘reason and public policy would indicate 

the legislature intended.’”  Id. at 513–14 (quoting State, Dep’t of Mtr. Vehicles v. Lovett, 

874 P.2d 1247, 1249–50 (Nev. 1994)).  “In such situations, legislative intent may be ascertained 

by reference to the entire statutory scheme.”  Id. at 514 (citation omitted). 

“When a federal statute is adopted in a statute of this state, a presumption arises that the 

legislature knew and intended to adopt the construction placed on the federal statute by federal 

courts.  This rule of [statutory] construction is applicable, however, only if the state and federal 

acts are substantially similar and the state statute does not reflect a contrary legislative intent.”  

Century Steel, Inc. v. State, Div. of Indus. Rel., Occupational Safety and Health Section, 137 

P.3d 1155, 1158–59 (Nev. 2006) (adopting a federal construction where the “state and federal 

statutes [were] nearly identical” and “the state statute [did] not reflect a legislative intent contrary 

to the federal statute”).  

Thus, when interpreting state provisions that have analogous federal counterparts, 

Nevada courts look to federal law unless the state statutory language is “materially different” 

from or inconsistent with federal law.  Rivera v. Peri & Sons Farms, Inc., 735 F.3d 892, 900–01 

(9th Cir. 2013); see Terry v. Sapphire Gentlemen’s Club, 336 P.3d 951, 955–56 (Nev. 2014) 

(endorsing the rule in Rivera).  Nonetheless, the Nevada Supreme Court “has signaled its 

willingness to part ways with the FLSA where the language of Nevada’s statutes has so 

required.”  Terry, 336 P.3d at 955–56.   
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b.  Arizona 

Similarly, when interpreting Arizona law, “one of the fundamental goals of statutory 

construction is to effectuate legislative intent.”  Canon Sch. Dist. No. 50 v. W.E.S. Const. Co., 

869 P.2d 500, 503 (Ariz. 1994) (citing Automatic Registering Mach. Co. v. Pima County, 285 P. 

1034, 1035 (Ariz. 1930)).  “Yet, ‘[e]qually fundamental is the presumption that what the 

Legislature means, it will say.’”  Id. (quoting Padilla v. Industrial Comm’n, 546 P.2d 1135, 1137 

(Ariz. 1976)).  “For this reason, [Arizona courts] have often stated that the ‘best and most 

reliable index of a statute’s meaning is its language,’ and where the language is plain and 

unambiguous, courts generally must follow the text as written.”  Id. (quoting Janson v. 

Christensen, 167 Ariz. 470, 471, 808 P.2d 1222, 1223 (1991)). 

Arizona courts may look to federal interpretations for guidance where an Arizona statute 

is “patterned after” a federal statute and where “Arizona courts have not addressed the issue 

presented.”  See Rosier v. First Fin. Capital Corp., 889 P.2d 11, 13–14 (Ariz. Ct. App. 1994). 

3. Time spent undergoing security screenings is “work” under Nevada and 

Arizona law 

Plaintiffs brought claims under Nev. Rev. Stat. §§ 608.016, 608.018, 608.140, 608.020–

.050, and the Nevada Constitution.  They also brought claims under Ariz. Rev. Stat. § 23-363 et 

seq., the statutory codification of the Raise the Arizona Minimum Wage for Arizonans Act, and 

Ariz. Rev. Stat. § 23-353 et seq.  Each of these claims turns on whether Plaintiffs were 

uncompensated for some “work” they performed.  See, e.g., NRS § 608.016 (“An employer shall 

pay to the employee wages for each hour the employee works.”). 

 Plaintiffs contend that “[t]here has never been any dispute that the time spent undergoing 

the anti-theft security screening is ‘work’ under either federal or the various state wage-hour 

laws.”  (Brief for Appellants at 12.)  Defendants, however, argue that “there absolutely has been 

such a dispute throughout the entirety of the case, because time spent passing through security 

screening is not work under either federal, Nevada, or Arizona law.”  (Brief for Appellees at 6 

(emphasis in original).) 
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 Thus, and perhaps unsurprisingly, the first step for this Court in determining whether 

time spent undergoing mandatory security screenings is compensable is to determine whether 

such time constitutes “work” under Nevada and Arizona state law.   

a.  Nevada 

Under the Nevada Administrative Code, “hours worked” includes “all time worked by 

the employee at the direction of the employer, including time worked by the employee that is 

outside the scheduled hours of work of the employee.”  Nev. Admin. Code § 608.115(1).  

However, the Nevada legislature has not defined what constitutes “work.”  Thus, in this instance, 

it is appropriate to look to the federal law for guidance.  See Rivera, 735 F.3d 900-01; Terry, 336 

P.3d 955–56.  Under the FLSA, work is defined broadly as any activity “controlled or required 

by the employer and pursued necessarily and primarily for the benefit of the employer and his 

business.”  Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 598 (1944); 

see Armour & Co. v. Wantock, 323 U.S. 126, 133 (1944).   

Putting aside the Portal-to-Portal Act for a moment, time spent waiting in line and then 

undergoing mandatory security screenings clearly seems to fit the federal definition of “work.”  

The screenings surely are “required by the employer,” and Plaintiffs have alleged that the 

screenings are “solely for the benefit of the employers and their customers.”  (R. 134, Third 

Amend. Compl., PageID # 2351.)   

Nonetheless, Defendants put forth two arguments for why time spent undergoing 

mandatory security screenings is not “work” under Nevada law: (1) the Portal-to-Portal Act 

amended the FLSA to exclude postliminary activities from the federal definition of “work;” and 

(2) for an activity to be considered work, it must involve “exertion” and Plaintiffs have not 

alleged any exertion.  We find neither argument persuasive. 

First, Defendants misread what the Portal-to-Portal Act accomplished.  Defendants argue 

that it amended the Supreme Court’s definition of “work.”  (See, e.g., Brief for Appellees at 12.) 

(“Congress had swiftly disagreed with that Supreme Court holding and clarified that the term 

‘work’ in the FLSA excluded, among others, preliminary and postliminary activities.”)  But that 

is not so. 
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The Portal-to-Portal Act provides, in relevant part, as follows:  

[N]o employer shall be subject to any liability . . . under the Fair Labor Standards 

Act . . . on account of the failure of such employer to pay an employee minimum 

wages, or to pay an employee overtime compensation, for or on account of any of 

the following activities of such employee engaged in on or after May 14, 1947— 

(1) walking, riding, or traveling to and from the actual place of 

performance of the principal activity or activities which such 

employee is employed to perform, and 

(2) activities which are preliminary to or postliminary to said principal 

activity or activities, 

which occur either prior to the time on any particular workday at which such 

employee commences, or subsequent to the time on any particular workday at 

which he ceases, such principal activity or activities. 

29 U.S.C. § 254(a); 29 C.F.R. § 785.50. 

As we read this language, the Portal-to-Portal Act excludes certain work activities from 

being compensable; it does not, however, redefine the Supreme Court’s earlier definitions of 

“work.”2  This view finds some support in the Supreme Court’s decision in IBP, Inc., where it 

explained: 

Other than its express exceptions for travel to and from the location of the 

employee’s “principal activity,” and for activities that are preliminary or 

postliminary to that principal activity, the Portal-to-Portal Act does not purport to 

change this Court’s earlier descriptions of the terms “work” and “workweek,” or 

to define the term “workday.”  A regulation promulgated by the Secretary of 

Labor shortly after its enactment concluded that the statute had no effect on the 

computation of hours that are worked “within” the workday. 

IBP, Inc. v. Alvarez, 546 U.S. 21, 28 (2005).  This view also seems to comport with 29 C.F.R. 

§ 785.7, which provides: 

The United States Supreme Court originally stated that employees subject to the 

act must be paid for all time spent in “physical or mental exertion (whether 

burdensome or not) controlled or required by the employer and pursued 

                                                 
2Defendants, at least on some level, seem to recognize the intuitive appeal of this reading.  Indeed, before 

this Court they argue that “[t]he Portal-to-Portal Act and its exclusion of what otherwise might be considered ‘work’ 

under federal and state law is not even implicated in this case unless and until a determination is made that the 

underlying activity at issue rises to the level of ‘work.’”  (Brief for Appellees at 33.) 
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necessarily and primarily for the benefit of the employer and his business.”  

(Tennessee Coal, Iron & Railroad Co. v. Muscoda Local No. 123, 321 U. S. 590 

(1944))  Subsequently, the Court ruled that there need be no exertion at all and 

that all hours are hours worked which the employee is required to give his 

employer, that “an employer, if he chooses, may hire a man to do nothing, or to 

do nothing but wait for something to happen.  Refraining from other activity often 

is a factor of instant readiness to serve, and idleness plays a part in all 

employments in a stand-by capacity.  Readiness to serve may be hired, quite as 

much as service itself, and time spent lying in wait for threats to the safety of the 

employer's property may be treated by the parties as a benefit to the employer.” 

(Armour & Co. v. Wantock, 323 U.S. 126 (1944); Skidmore v. Swift, 323 U.S. 134 

(1944)) The workweek ordinarily includes “all the time during which an 

employee is necessarily required to be on the employer’s premises, on duty or at a 

prescribed work place”.  (Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680 

(1946)) The Portal-to-Portal Act did not change the rule except to provide an 

exception for preliminary and postliminary activities. See § 785.34. 

29 C.F.R. § 785.7 (emphasis added). 

 Nothing in the Supreme Court’s decision in Integrity Staffing changed this definition of 

“work” or the recognition in IBP, Inc. and § 785.7 that the Portal-to-Portal Act did not change 

the Court’s longstanding definition of “work.”  Instead, Integrity Staffing was solely concerned 

with whether undergoing security screenings fell within the Portal-to-Portal Act’s exception for 

“postliminary” activity; it did not opine on whether such activity constituted work.  In short, the 

Portal-to-Portal Act excludes some “work” from its bucket of what is compensable activity, but 

that does not mean it is not “work.” 

 Second, Defendants argue that time spent waiting to undergo security screenings is not 

“work” because “it involves no exertion.”  (Brief for Appellees at 7.)  This argument is highly 

dubious for a number of reasons, not the least of which is that undergoing security screening 

clearly does involve exertion.  Further, it is not at all clear that Nevada and Arizona’s definitions 

of “work” require “exertion” even if they incorporate the federal definition because even the 

federal definition no longer requires “exertion.”  See 29 C.F.R. § 785.7. 

 Defendants cite to the Supreme Court’s decision in Tennessee Coal, which, in addition to 

providing the current definition of “work,” held that in order for an activity to be “work” it must 

involve “physical or mental exertion (whether burdensome or not).”  321 U.S. at 598.  However, 
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as this Court recognized in Vance, “[o]nly months after Tennessee Coal, the Court expanded the 

definition further, ‘clarif[ying] that “exertion” was not in fact necessary for an activity to 

constitute “work” under the FLSA,’ for ‘an employer, if he chooses, may hire a man to do 

nothing, or to do nothing but wait for something to happen.’”  Vance, 852 F.3d at 608 (quoting 

IBP, Inc., 546 U.S. at 25.)  It may “strain the bounds of reason to argue that the Supreme Court 

in Armour somehow overruled Tennessee Coal (decided only 9 months earlier) without saying it 

was doing so,” (Brief for Appellees at 34), but on this particular point, that is precisely what the 

Supreme Court has recognized.  See IBP, Inc., 546 U.S. at 25 (explaining that “[t]he same year 

[as Tennesse Coal], in Armour & Co. v. Wantock . . . we clarified that ‘exertion’ was not in fact 

necessary for an activity to constitute ‘work’ under the FLSA.”).  Thus, “Appellants completely 

ignore[d] this ‘physical or mental exertion’ requirement,” (Brief for Appellees at 33), because 

there is no such requirement. 

 In sum, Nevada law incorporates the federal definition of “work,” and this broad 

definition encompasses the type of activity at issue in this case.3 

                                                 
3Before proceeding to a discussion of Arizona law and whether the Portal-to-Portal Act applies to these 

state claims, we can decide whether Plaintiffs state a claim under Nevada law based on their allegations that the 

mandatory security screenings robbed them of their full lunch time.  Plaintiffs alleged that the security screenings 

that they were required to undergo before taking their lunch breaks resulted in them being “significantly delayed and 

[] unable to take a full 30-minute uninterrupted lunch period.”  (R. 134, Third Amend. Compl., PageID # 2352.)  

Under Nevada law, “[a]n employer shall not employ an employee for a continuous period of 8 hours without 

permitting the employee to have a meal period of at least one-half hour.”  Nev. Rev. Stat § 608.019.  The law further 

provides that “no period of less than 30 minutes interrupts a continuous period for work for the purposes of this 

subsection.”  Id.  Thus, because time spent undergoing the security screenings is “work,” the Nevada plaintiffs were 

required to work during their lunch break; thus, they were not given an uninterrupted half-hour, and they should 

have been paid for their lunch.   

The district court dismissed all of Plaintiffs’ Nevada wage claims on the grounds that they were 

noncompensable under the Portal-to-Portal Act.  However, even if the Portal-to-Portal Act does apply to Nevada 

wage claims generally, it does not apply to Plaintiffs’ claims relating to their pre-meal security screenings.  This is 

because “[a]s the statute’s use of the words ‘preliminary’ and ‘postliminary’ suggests, § 254(a)(2), and as our 

precedents make clear, the Portal-to-Portal Act of 1947 is primarily concerned with defining the beginning and end 

of the workday.”  Integrity Staffing, 135 S. Ct. at 520 (Sotomayor, J., concurring) (citing IBP, Inc., 546 U.S. at 34-

37).  On this reasoning, the Portal-to-Portal Act does not apply to claims that employees were uncompensated for 

time spent during the workday.  Therefore, if undergoing security screenings is “work” under Nevada law, then the 

district court erred in dismissing the Nevada plaintiffs’ claims relating to their shortened meal-periods. 

      Case: 17-5784     Document: 38-2     Filed: 09/19/2018     Page: 16

APP 653



Nos. 17-5784/5785 Busk, et al. v. Integrity Staffing Solutions, et al. Page 17 

 

 

b.  Arizona 

Like Nevada, Arizona also fails to define “work.”  Therefore, it is again appropriate to 

turn to the federal law for a definition of “work.”  See Rosier, 889 F.2d at 13–14.  And, as the 

analysis above shows, time spent undergoing mandatory security screenings is “work” under 

federal law and, thus, under Arizona law.  But the case under Arizona law may be even stronger. 

Arizona law also provides a definition for “hours worked,” which states as follows:  

“‘Hours worked’ means all hours for which an employee covered under the Act is employed and 

required to give to the employer, including all time during which an employee is on duty or at a 

prescribed work place and all time the employee is suffered or permitted to work.”  Ariz. Admin. 

Code R20-5-1202(19).  “On duty,” in turn, means “time spent working or waiting that the 

employer controls and that the employee is not permitted to use for the employee’s own 

purpose.”  Ariz. Admin. Code R20-5-1202(22).   

Arizona’s broad definition of “hours worked” makes it even clearer than Nevada law that 

time spent undergoing mandatory security screenings is “work.” 

4. Neither Nevada nor Arizona incorporate the federal Portal-to-Portal Act 

a.  Nevada 

Upon concluding that time spent undergoing mandatory security screenings is “work” 

under Nevada law, the next question is whether the Nevada legislature has exempted this “work” 

from being deemed “compensable” under their state wage-hour statutes, as Congress did in 

enacting the Portal-to-Portal Act.   

The district court dismissed both Plaintiffs’ Nevada statutory claims and Nevada 

constitutional claims on the grounds that Nevada had adopted the Portal-to-Portal Act.  It 

concluded that Nevada had adopted the Portal-to-Portal Act because Plaintiffs were unable to 

“identify any Nevada law that is irreconcilable with the Portal-to-Portal Act.”  (R. 236, Order 

PageID # 4695.)  The district court reasoned that because Nevada and Arizona wage-hour 

statutes do not define “work,” it must turn to the federal law for a determination of what is 

“compensable work” and this included the Portal-to-Portal Act.  But there is the error of the 
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district court’s analysis: it conflated two independent questions, which we have tried to separate: 

(1) whether time spent undergoing mandatory security screenings is work, and (2) whether such 

time is compensable.   

Plaintiffs argue that it was appropriate for the district court to look to the federal law’s 

definition of “work,” for the reasons we have given above.  (Brief for Appellants at 20.)  But 

Plaintiffs also argue that it was inappropriate for the district court to look to the Portal-to-Portal 

Act to decide the compensability of certain activities.  We agree.  Absent any affirmative 

indication that the Nevada legislature intended to adopt the Portal-to-Portal Act, there is no 

reason to assume that it did.  

As mentioned above, the Portal-to-Portal Act provides as follows: 

[N]o employer shall be subject to any liability . . . under the Fair Labor Standards 

Act . . . on account of the failure of such employer to pay an employee minimum 

wages, or to pay an employee overtime compensation, for or on account of any of 

the following activities of such employee engaged in on or after May 14, 1947— 

(3) walking, riding, or traveling to and from the actual place of 

performance of the principal activity or activities which such 

employee is employed to perform, and 

(4) activities which are preliminary to or postliminary to said principal 

activity or activities, 

which occur either prior to the time on any particular workday at which such 

employee commences, or subsequent to the time on any particular workday at 

which he ceases, such principal activity or activities. 

29 U.S.C. § 254(a). 

Plaintiffs argue that Nevada has not adopted “the Portal-to-Portal Act or any comparable 

legislation.”  (Brief for Appellants at 13.)  Their primary piece of evidence is the absence of 

evidence that the Nevada legislature did so.  They argue that “[t]he problem for Amazon and the 

District Court is that there are no ‘portal-to-portal like’ statutes, regulations, or constitutional 

amendments under Nevada and/or Arizona wage-hour law” and “[t]his fact alone should be the 

end of the inquiry.”  (Id. at 22–23.) 
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But Plaintiffs also identify several Nevada laws that they claim are “in direct conflict 

with the Portal-to-Portal Act.”  (Id. at 23.)  For instance, NRS § 608.016 provides that “an 

employer shall pay to the employee wages for each hour the employee works” and “[a]n 

employer shall not require an employee to work without wages during a trial or break-in period.”  

Pursuant to this section, Nevada’s administrative regulations further provide that “[a]n employer 

shall pay an employee for all time worked by the employee at the direction of the employer, 

including time worked by the employee that is outside the scheduled hours of work of the 

employee.”  Nev. Admin. Code § 608.115. 

Further, the Nevada legislature expressly included references to federal regulations in 

multiple parts of NRS Chapter 608.  See, e.g., NRS § 608.060(3) (referring to 29 C.F.R. 

§§ 541.1, 541.2, 41.3, § 541.5, 152); NRS § 608.018(3)(f) (referring to the Motor Carrier Act of 

1935); NRS § 608.0116 (29 C.F.R § 541.302; see also NAC § 608.100(3)(c) (stating that the 

Nevada minimum wage provisions do not apply to “[a] person employed as a trainee for a period 

not longer than 90 days, as described the United States Department of Labor pursuant to section 

6(g) of the Fair Labor Standards Act”).  That the Nevada legislature expressly adopted some 

federal regulations indicates that its failure to adopt others was intentional.  See State Dep’t of 

Taxation v. DaimlerChrysler, 119 P.3d 135, 139 (Nev. 2005) (“[O]missions of subject matters 

from statutory provisions are presumed to have been intentional.”).   

There are two Nevada statutes or regulations that bear some resemblance to provisions in 

the Portal-to-Portal Act.  Upon closer examination, however, they are entirely distinct.  The first 

is NRS § 608.200, which limits the 8-hour work requirement to “time actually employed in the 

mine and does not include time consumed for meals or travel into or out of the actual worksite.”  

Nev. Rev. Stat. § 608.200.  But, significantly, this provision applies only to mineworkers, and it 

includes no mention of “preliminary” and “postliminary” activities.  The second is NAC 

§ 608.130, which generally provides payment for travel and training but excludes time the 

employee spends traveling between work and home.  Nev. Admin. Code § 608.130(2)(b).  This 

regulation also omits any reference to “preliminary” and “postliminary” activities.  Thus, neither 

of these provisions can be read to imply that the Nevada legislature intended to adopt the Portal-

to-Portal Act.  Indeed, if it had adopted the Act, there would be no need to pass NRS § 608.200 
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or for the Commissioner to issue the regulation § 608.130(2)(b) to exclude time spent traveling 

to or from a place of work. 

Defendants make multiple references to places where Nevada wage-hour law parallels 

the FLSA, and they refer the Court to cases holding that Nevada courts will interpret a provision 

of Nevada law the same as its parallel provision in the FLSA.  None of that is surprising.  But 

this reasoning is simply irrelevant where Nevada law has no provision parallel to a particular 

FLSA provision.   

Defendants also argue that “there is no Nevada law . . . obviating the Portal-to-Portal 

amendments to the FLSA.”  (Brief for Appellees at 23.)  True enough.  But there is no reason to 

think such a law would be necessary.  Instead, the Nevada legislature has chosen not to 

affirmatively adopt the law anywhere in the Nevada state code.  If, at some point, the Nevada 

legislature decides to explicitly incorporate the Portal-to-Portal Act into its Code, it can do so. 

Furthermore, despite the apocalyptic implications that Defendants seem to believe 

rejecting the Portal-to-Portal Act in the state of Nevada would have, both California and 

Washington have declined to incorporate it into their state codes and they seem to be doing fine.  

See, e.g., Morillion v. Royal Packing Co., 995 P.2d 139 (Ca. 2000) (finding that state labor codes 

and wage orders “do not contain an express exemption for travel time similar to that of the 

Portal-to-Portal Act” and holding that “[a]bsent convincing evidence of the [Industrial Wage 

Commission]’s intent to adopt the federal standard of determining whether time spent traveling 

is compensable under state law, we decline to import any federal standard, which expressly 

eliminates substantial protections to employees, by implication”); Anderson v. State, Dep’t of 

Soc. & Heath Servs., 63 P.3d 134, 136 (Wash. Ct. App. 2003) (“We are not persuaded that the 

Legislature intended to adopt the Portal to Portal Act; and we do not hold that it was adopted.”). 

In sum, because there is no reason to believe that the Nevada legislature intended to adopt 

the Portal-to-Portal Act, we are reluctant to infer an entirely unsupported legislative intent. 
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b.  Arizona 

As for Arizona, Plaintiffs argue that it too has not “adopted the Portal-to-Portal Act or 

any comparable legislation.”  (Brief for Appellants at 13.)  The district court, however, held that 

“[t]he Arizona plaintiffs’ claims fail for similar reasons” as the Nevada plaintiffs, (R. 236, Order, 

PageID # 4699), namely, that Plaintiffs were unable to “identify any [Arizona] law that is 

irreconcilable with the Portal-to-Portal Act.”  (Id. at PageID # 4695.)  As with the Nevada 

claims, Plaintiffs’ argument is that there is no evidence that the Arizona legislature adopted the 

Act.  Indeed, nothing in the Arizona code seems to parallel or incorporate the Portal-to-Portal 

Act. 

Arizona law also seems inconsistent with the Portal-to-Portal Act.  For instance, the 

Industrial Commission4 has promulgated regulations that state that “no less than the minimum 

wage shall be paid for all hours worked, regardless of the frequency of payment and regardless 

of whether the wage is paid on an hourly, salaried, commissioned, piece rate, or any other basis.”  

See Ariz. Admin. Code R20-5-1206(A) (emphasis added).  And as explained above, “hours 

worked” is defined under Arizona law as “all hours for which an employee covered under the 

Act is employed and required to give the employer, including all time during which an employee 

is on duty or at a prescribed work pace and all time the employee is suffered or permitted to 

work.”  Ariz. Admin. Code R.20-5-1202(9) (emphasis added).  And “on duty,” means “time 

spent working or waiting that the employer controls and that the employee is not permitted to use 

for the employee’s own purpose.”  Ariz. Admin. Code R20-5-1202(12).  Plaintiffs thus 

characterize the Arizona Commission’s definitions as creating something of an “‘anti’ portal-to-

portal act.”  (Brief for Appellants at 29.)  Whether or not this is a fair characterization, the 

language of the regulations strongly suggests that Arizona law is more inclusive than the Portal-

to-Portal Act in the types of work it compensates. 

  

                                                 
4The Arizona Industrial Commission is the agency tasked with enforcing and implementing Arizona’s 

wage statute. 
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Defendants point to an advisory statement from the Commission as evidence that Arizona 

has adopted the FLSA.  As cited by Defendants, that statement reads: 

For purposes of enforcement and implementation of [the Arizona Wage Act], in 

interpreting and determining “hours worked” under this Act . . . the Industrial 

Commission of Arizona will be guided by and rely upon 29 CFR Part 785 – 

Hours Worked Under the Fair Labor Standards Act . . . . 

(Brief for Appellees at 26 (alteration and emphasis in Appellee’s brief).)  Part 785 includes 

subpart 785.50, which is the codification of the federal Portal-to-Portal Act.  29 C.F.R. § 785.50.  

But Defendants’ version of the statement omits important qualifying language.  Indeed, the 

ellipses Defendants introduce after the word “Act” and before “the” obscure the full meaning.  

The unaltered statement reads as follows: 

For purposes of enforcement and implementation of this Act, in interpreting and 

determining “hours worked” under this Act, and where consistent with A.A.C. 

R20-5-1201 et seq. (Arizona Minimum Wage Act Practice and Procedure), the 

Industrial Commission of Arizona will be guided by and rely upon 29 CFR Part 

785 – Hours Worked Under the Fair Labor Standards Act of 1938. 

Substantive Policy Statement Regarding Interpretation of “Hours Worked” For Purposes of the 

Arizona Minimum Wage Act, available at https://www.azica.gov/labor-substantive-policy-hours-

worked.aspx (last visited May 31, 2018) (emphasis added).  The unaltered statement, rather than 

adopting the FLSA’s interpretation in its entirely, merely sets forth the same principle discussed 

above: namely, that Arizona, like Nevada, looks to the federal law for guidance where it has 

parallel provisions.  Where Arizona law does not have a parallel provision, this statement is not a 

license to create one. 

 In sum, there is nothing to suggest that the Arizona legislature intended to adopt the 

federal Portal-to-Portal Act into its Code.  As with Nevada, we refuse to read-in such a 

significant statute by inference or implication. 

C. The Fair Labor Standards Act’s “workweek requirement”  

The district court dismissed Plaintiffs’ Nevada and Arizona claims for the additional 

reason that they “do not allege that there was a week for which they were paid less than 

minimum wage.”  (R. 236, Order, PageID # 4698 (citing Richardson v. Mountain Range 
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Restaurants LLC, No. CV-14-1370-PHX-SMM, 2015 WL 1279237 (D. Ariz. March 20, 2015).)  

Again, the district court based its conclusion largely on the assumption that Nevada and Arizona 

incorporate the FLSA.   

“The FLSA mandates that ‘[e]very employer shall pay to each of his employees who in 

any workweek is engaged in commerce or in the production of goods for commerce’ a statutory 

minimum hourly wage.”  Stein v. HHGREGG, Inc., 873 F.3d 523, 530 (6th Cir. 2017) (citing 29 

U.S.C. § 206(a)).  “In addition, if an employee works in excess of forty hours a week, the 

employee must ‘receive[ ] compensation for his employment in excess of [forty hours] at a rate 

not less than one and one-half times the regular rate at which he is employed.’” Id. at 536 

(quoting 29 U.S.C. § 207(a)).  “The ‘regular rate’ is ‘the hourly rate actually paid the employee 

for the normal, nonovertime workweek for which he is employed,’ and is ‘computed for the 

particular workweek by a mathematical computation in which hours worked are divided into 

straight-time earnings for such hours to obtain the statutory regular rate.’”  Id. at 536–37 

(quoting 29 C.F.R. § 779.419).  “Assuming a week-long pay period, the minimum wage 

requirement is generally met when an employee’s total compensation for the week divided by the 

total number of hours worked equals or exceeds the required hourly minimum wage, and the 

overtime requirements are met where total compensation for hours worked in excess of the first 

forty hours equals or exceeds one and one-half times the minimum wage.”  Id. at 537 (citing 

Overnight Motor Transp. Co. v. Missel, 316 U.S. 572, 580 n.16 (1942); United States v. 

Klinghoffer Bros. Realty Corp., 285 F.2d 487, 490 (2d Cir. 1960)). 

Thus, under federal law, Plaintiffs would be required to identify a particular workweek in 

which, taking the average rate, they received less than the minimum wage per hour.  Plaintiffs 

argue that Nevada and Arizona law does not calculate the wage requirement in the same way, but 

that, instead, they only require a plaintiff to allege an hour of work for which she received less 

than the statutory minimum wage.  We agree that there is no basis for concluding that Nevada 

incorporates the federal workweek requirement.  However, we also conclude that Arizona does 

have an analogous requirement that bars Plaintiffs’ claims for minimum wage violations under 

Arizona law. 
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1. Nevada Law 

The district court held that Plaintiffs’ Nevada minimum-wage claims failed for the 

additional reason that “[u]nder the FLSA, ‘the workweek as a whole, not each individual hour 

within the workweek, determines whether an employer has complied with’ the minimum-wage 

requirement; ‘no minimum wage violation occurs so long as the employer’s total wage paid to an 

employee in any given workweek divided by the total hours worked in the workweek equals or 

exceeds the minimum wage rate.’”  (R. 236, Order, PageID # 4697 (quoting Richardson, 2015 

WL 1279237, at *13–14).)  The district court rejected Plaintiffs’ argument there was a relevant 

difference between FLSA and Nevada law. 

But there is no basis for the conclusion that Nevada has adopted the FLSA’s workweek 

requirement.  Indeed, Nevada’s statutes would seem to be inconsistent with such a requirement.  

NRS § 608.016, for example, provides that an employee must be paid “wages of each hour the 

employee works.”  Nev. Rev. Stat. § 608.016 (emphasis added).  Or Nevada’s overtime statute, 

NRS § 608.018(1)(b), provides that an employer shall pay 1 ½ times an employee’s regular wage 

whenever an employee works “[m]ore than 8 hours in any workday.”  Nev. Rev. Stat. § 608.018.  

Further, although Nevada regulations require an employer to “pay an amount that is at least equal 

to the minimum wage when the amount paid to the employee in a pay period is divided by the 

number of hours worked by the employee during the pay period,” which looks like the FLSA 

standard, that section explicitly applies only to employees paid “by salary, piece rate or any other 

wage rate except for a wage rate based on an hour of time.”  Nev. Admin. Code § 608.115(2).  

The import of § 608.115(2) is clearly that only the minimum wages of non-hourly paid 

employees may be calculated on a per-pay-period basis to determine whether there is a minimum 

wage violation.  Such a regulation is completely inconsistent with the FLSA’s workweek 

requirement. 

The cases cited by Defendant for the proposition that Nevada incorporates the federal 

workweek requirement are not availing.  For instance, Levert v. Trump Ruffin Tower I, LLC, No. 

2:14-cv-01009-RCJ-CWH, (D. Nev. Jan. 9, 2015), actually does not address claims brought 

under Nevada law.  Instead, it holds that Plaintiffs could not bring their FLSA claims because 

they failed to satisfy the workweek requirement, and then it declined to exercise supplemental 
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jurisdiction over the Nevada claims.  Id. at *5.  It is not surprising that one needs to satisfy the 

FLSA’s requirements to bring an FLSA claim, but that is hardly relevant here.  In Johnson v. 

Pink Spot Vapors, Inc., No. 2:14-CV-1960 JCM (GWF), 2015 WL 433503 (D. Nev. Feb. 3, 

2015), another unpublished district court decision, the court dismissed the plaintiff’s FLSA 

claims for failing to satisfy the workweek pleading requirement and then found that “its analysis 

of plaintiffs’ FLSA claims [was] also applicable” to the plaintiff’s state claims.  Id. at *6.  

Although this decision nominally supports Defendants’ argument, the district court did not give 

any explanation as to why the FLSA’s workweek requirement applied to Nevada state claims.   

On balance, we conclude that there is insufficient reason to hold that Nevada adopted the 

federal workweek requirement.  

2. Arizona Law 

As for the Arizona plaintiffs, however, we conclude that Arizona does apply a 

“workweek requirement” analogous to that provided by the FLSA.5  The district court noted that 

there was a “dearth of precedent” on whether Arizona adopted the federal workweek standard.  

(R. 236, Order, PageID # 4701.)  However, the regulation is clear: 

 (B) If the combined wages of an employee are less than the applicable 

minimum wage for a work week, the employer shall pay monetary compensation 

already earned, and no less than the difference between the amounts earned and 

the minimum wage as required under the Act. 

 (C)  The workweek is the basis for determining an employee’s hourly 

wage.  Upon hire, an employer shall advise the employee of the employee’s 

designated workweek.  Once established, an employer shall not change or 

manipulate an employee’s workweek to evade the requirements of the act. 

Ariz. Admin. Code R20-5-1206 (emphasis added). 

                                                 
5Additionally, the district court dismissed the Arizona plaintiffs’ claims for the recovery of overtime pay 

under Arizona law on the grounds that Arizona provides no mechanism for the recovery of overtime pay.  (R. 236, 

Order, PageID # 4699) (citing Reyes v. Lafarga, No. CV-11-1998-PHX-SMM, 2014 WL 5431172 (D. Ariz. Nov. 

20, 2013) (“Arizona does not have an overtime law; consequently, the only overtime protections for Arizonan 

employees come from the FLSA.”). And Plaintiffs have failed to address this issue in their briefs on appeal.  

Therefore, they have forfeited their claims for overtime pay under Arizona law. 
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Guidance from the Arizona Industrial Commission is also unhelpful to the Arizona 

plaintiffs.  On its website answering the question, “Is an employer subject to Arizona’s minimum 

wage laws required to pay at least minimum wage for all hours worked?,” the Commissioner 

responds as follows: 

Yes.  Minimum wage shall be paid for all hours worked regardless of the 

frequency of payment and regardless of whether the wage is paid on an hourly, 

salaried, commissioner, piece rate, or any other basis.  If in any workweek the 

combined wages of an employee are less than the applicable minimum wage, the 

employer shall pay, in addition to sums already earned, no less than the difference 

between the amounts earned and the minimum wage. 

Industrial Commission of Arizona, Frequently Asked Questions, available at: https://www.azica.

gov/frequently-asked-questions-about-wage-and-earned-paid-sick-time-laws (last visited May 

31, 2018) (emphasis added).   

 Thus, because the Arizona plaintiffs have failed to allege a workweek in which they 

failed to receive the minimum wage, they have failed to plead a violation of Arizona minimum 

wage law. 

CONCLUSION 

 For the reasons set forth above, we AFFIRM the district court’s dismissal of Plaintiffs’ 

Arizona claims and REVERSE the district court’s judgment with regard to the Nevada claims in 

part and REMAND for further proceedings consistent with the opinion of this court. 
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_______________________________________________________ 

CONCURRING IN PART AND DISSENTING IN PART 

_______________________________________________________ 

 ALICE M. BATCHELDER, Circuit Judge, concurring in part and dissenting in part.  

“As a federal court applying state law, we anticipate how the . . . state’s highest court would rule 

in the case and . . . [i]f [that] court has not yet addressed the issue, . . . render a prediction by 

looking to all the available data.”  Vance v. Amazon.com, 852 F.3d 601, 610 (6th Cir. 2017) 

(quotation marks and citations omitted).  In this case, I would expect the Nevada Supreme Court 

to find that Nevada’s wage-and-hour statutes do not differ materially from the FLSA, so they 

implicitly incorporate the Portal-to-Portal Act’s exclusions, and therefore time spent undergoing 

security checks is not compensable.  Because the majority sees this differently, I must 

respectfully dissent from its analysis of the Nevada-law claims.  I otherwise concur in the 

judgment. 

 In deciding wage-and-hour issues, Nevada courts look to the FLSA unless Nevada’s 

statutory language is materially different from or inconsistent with it.  Terry v. Sapphire 

Gentlemen’s Club, 336 P.3d 951, 955-56 (Nev. 2014); id. at 958 (harmonizing a state minimum 

wage law with the FLSA because “the [Nevada] Legislature has not clearly signaled its intent . . . 

[to] deviate from the federally set course”).  To be sure, the Nevada Supreme Court “has signaled 

its willingness to part ways with the FLSA where the language of Nevada’s statutes has so 

required,” id. at 956, but it appears to limit that willingness to situations in which it finds 

“substantive reason to break with the federal courts,” id. at 957.  I find no such reason here. 

 In Csomos v. Venetian Casino Resort, LLC, 381 P.3d 605, *3 (Nev. 2012) (Table), the 

Nevada Supreme Court found that NRS § 608.018 tracks the FLSA, and has since 2005, because, 

in amending the provision, the Nevada Legislature expressly intended to “mirror federal law”; 

citing to comments at the bill’s public hearing in 2005 (including “comments from the [Nevada] 

Labor Commissioner that the exceptions under NRS 608.018 generally track the exceptions that 

are in the Fair Labor Standards Act”), a Nevada Attorney General Opinion, and further 

comments during public hearing on a subsequent amendment in 2009.  Thus, as the Csomos 

Court put it, NRS § 608.018’s “legislative history demonstrates that, although the 2005-2009 
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version of the statute [wa]s not as clearly worded as the [subsequent] version, the Nevada 

legislature intended [its overtime law] to track federal law beginning in 2005.”  Id.    

 Also, in Rite of Passage v. Nevada Department of Business and Industry, No. 66388, 

2015 WL 9484735, at *1 (Nev. Dec. 23, 2015), the Nevada Supreme Court considered the 

meaning of the term “work” in NRS § 608.016 and began by citing Terry, 336 P.3d at 955-56, 

for the proposition that, because “Nevada law provides little guidance on this issue, we turn to 

the federal courts’ interpretation of hours worked under the [FLSA].”  Consequently, the Nevada 

Supreme Court decided the meaning of “work” based on the FLSA and federal case law.  Id.  

 I recognize that, pursuant to Nevada’s Rules of Court, unpublished Nevada Supreme 

Court opinions do not establish mandatory precedent, Nev. R. App. P. 36(2), and that a party 

could not even cite Csomos or Rite of Passage for its persuasive value, id. at 36(3).  But given 

that this court is not a “party,” and therefore not strictly subject to that limitation, and that our 

peculiar task is to anticipate or predict the Nevada Supreme Court’s opinion “by looking to all 

the available data,” see Vance, 852 F.3d at 610, these cases—or at least the underlying support 

and reasoning therein, even without their explicit holdings—are certainly informative.  

Regardless, even ignoring them, Terry is likely sufficient on its own to establish that the Nevada 

Supreme Court would follow the FLSA on this issue rather than differentiate it.   

 For these reasons, I respectfully dissent from the majority’s decision as to the Nevada law 

claims and would instead affirm the judgment of the district court in its entirety. 
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