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HOY I CHRISSINCSER I K.1Mt,11EL I VALLAS 

Michael S. Kimmel (NV Bar 9081) 
Theodore E. Chrissinger (NV Bar9528) 
50 W, Liberty St., Suite 840 
Ren~Nevada89501 
775.786.8000 (voice) 
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Attorneys for: Silverwing Development, J. Carter Witt I1l 

IN THE MATTEROF: 

Nevada State Contractors Board 

53 90 Kietzke Lane, Suite 102 

Reno, Nevada 89 511 

Investigative Case No.: 30042873 

Respondent's ClosingBrief 
SlLVERWING DEVELIDPMENT, J CARTER WITT lfl, 
President and Qualified Individual, Continued Hearing Date: 09/28/2017 

Continued Hearing Time: 8:30 a.m. License No. 44017 

RESPONDENT. 

Respondent's Closing Brief 

Silverwing Development and J Carter Witt III (collectively, "Respondent") h.ereby file 

their Closing Brief. 
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J. Introduction · 

The NSCB asks the ALJ to penalize Respondent (a licensee with a spotless record of 

building hundreds of millions of dollars of projects in Nevada for twenty years) to the tune 

of nearly $62,000. As the sole basis for the irnposition of such an extreme penalty, the 

NCSB relies upon NRS 624.220(2). The problem, however, is that NRS 624.220(2) is 

unconstitutionally vague (violation of due process) and creates disparate treatment of 

licensees of the same monetary limit, and their clients, with no rational relationship to a 

' 

legitimate government interest (violation of equal protection). Altho·µgh these 

constitutional infirmaries exist on the face of the statute, they become even more· evident 

when the statute is applied to the uncontested material facts of this case. 

As discussed below, there is no lawful basis upon Which it ca.Ii be concluded that. 

Respondents violated NRS 624.3015(3) (lmowingly entering into a contract with a 

contractor for worl_c in excess of its limit). violated NRS 624.3013{5) (failing to ascertain 

that each person whose bid. on a construction project the licensee considers is 

appropriately licensed a_s required by NAC 624.61'0(6)), or even had a reason to believe 

that Respondent's interpretation of NRS 624.220(2) would not be consistent with how the 

NSCB would interpret and applyNRS 624.220(2). 

U. Due Process " NRS 624.220(2) is unconstitutionally vague both facially 
and as applied to Respondents in this contested matter. 

In its attempt to justify its case and validate NRS 624 .. 220, the NSCB engages in a 

game of legal hopscotch that is not supported by established principles of statutory 

construction. In doing so, the NSCB has "jumped over", avoided, and ignored the testimony 

of NSCB Compliance Investigator Jeff Gore related to NES 624.220(2). Mr. Gore could not, 

and did not, articulate any well settlec:i and ordina,rily understood meanings of either the 

"2-
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phrase "subdivision site" or ''single construction site".1 Unequivocally and without any 

hesitation~ Mr. Gore admitted that (l) the phra.se "single construction site" is not defined 

anywhere in Nevada Revised Statutes or Nevada Administrative Code; (2) the phrase 

"subdivision site" is not defined .ill1YY{here in Nevada Revised Statutes or Nevada 

Administrative Code; and, (3) that there .are absolutely no internal written guidelines, 

m.,1,tnua,ls; or guide books that he uses to determine whether something is a .single 

construction site or subdivision site.2 

Although the NSCB attempts to save th-e statute by artificially forcing these projects 

into the statutory definition of subdivision; the re;:ility is that it does not matter. If any part 

of NRS 624.220(2) is unconstitutional on its face or as applied to Respondent, th.en the 

entire subsection of the statute fails. The ALJ, and in fact even a state court, may not simply 

"blue pencil" out or ignore the relevant context of the statute in an attempt to render the 

statute constitutional. See Kenaitze Indian Tribe v. Stctte of Alaska, 860 F.2d 312, 316 (9th 

Cir. 19H8)(articulating that creative interpretation of a statute is the same as an 

impermissible judicial change to statutory langu~ge, and that courts must "look to policy in 

interpreting statutes ... not rewrite·Ianguage to conform to the policy"). 

By his own admission, Mr. Gore was (and is in all cases involving NRS 624.220(2)) 

left with nothing more than his own personal subjective experience or predilections as the 

guiding factor to determine whether the work at issue involved a single construction site, a 

subdivision site, or neither. Legally, a statute may not be so devoid of adequate guidelines 

as to permit the enforcers of the statute to i'pursue their personal prediledions.11 SeeSilvar 

1 

2 

See September 28, 2017 Hearing Transcript; p.11.7-122. 

See September 28, 2017 Hearing Transcriptj p. 123-126 .. 
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v. Eighth Judicial Dist. Court ex rel. Cty. of Clark, 122 Nev. 289, 293, 129 P.3d 682, 685 

(2006)(the second prong of the vagueness test). Moreover, when a statute is without 

ordinarily understood meanings, there is no way for a court to define the limits of the 

statute. Id. (the first prong ofthe vagueness test). · 

Mr. Gore's testimony was fatal to the First and Second Causes of Action in the NSCB 

Complaint, and it establishes both facial and as applied unconstitutional vagueness. The 

NSCB cannot cure that unconstitutional vagueness by attempting to shoehorn NRS 

6240.220(2) into other Nevada statutes. 

A. There is no legal basis upon which to conclude that the phrase 
"subdivision site" as used in NRS 624.220(2) is synonymous with 
"subdivision'' as used in NRS 278.320(1). 

NRS 624.220 (2) reads in relevant part, as follows: 

The Board shall limit the field and scope of the operations of a licensed 
contractor by establishing a monetary limit on a contractor's license, and the 
limit must be the maximum contract a licensed contractor may undertake on 
one or more construction contracts on a single construction site or 
subdivision site for a single client..,. 

Because there is no statutory or judicially created definition of the phrase 

11subdivision site" in NRS Chapter 624 or NAC Chapter 624, the NSCB asks the ALJ to rely on 

the definition of "subdivision" found in NRS 278.320(1). But, NRS Chapter 278 is a 

planning and zoning chapter, not a contractor licensing law chapter. Specifically, NRS 

278.320(1) is a genetal provision addressing the subdivision of land, and it defines a 

statutory "subdivision" as "any land, vacant ~r improved, which is divided or proposed to 

be d1vided into five or more lots, parcels, sites, units or plots, for the purpose of any 

transfer or development, unless exempted by law." Because a statutory "subdivision" is 

composed of land divided into "five or more lots, patcels1 sites, units or plots'', a 

"subdivision site" must be somethingless than an actual "subdivision"; a "subdivision site" 
-4-
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must be a smaller piece of the entire subdivision. Yet, there is no statutory definition for 

what constitutes that piece. 

Moreover, by concluding that "subdivision site" and "subdivision" are synonymous, 

the NSCB necessarily renders superfluous the word "site" as it is used both in NRS 

624.220(2) and NRS 27B.320(1). Rules of stawtory construction mandate that "every 

word, phrase and provision in the enactment has rneaniri.g." See Law Offices of Barry 
) 

Levinson, P.C. v. Millw, 124 Nev. 355, 366-67, 184 P.3d 378, 386-87 (2008)(Internal 

citations and quotations omitted). Had the Legislature intended aggregation of license 

limits across an entire statutory subdivision, it would have omitted the word "site" from 

"subdivision site" in NRS 624.220(2). Had the Legislature not intended a "site" to be a 

smaller piece of an NRS 2 78.320 (1) statutory subdivision, it would have omitted the word 

"site" from the definition of types of pieces of land, five or m~re of which are required to 

create a statutory subdivision. The plain language of NRS 624;220(2) clearly does not 

contemplate the aggregation of work across an entire statutory subdivision, or across 

multiple "sites" within the same statutory subdivision; aggregation is only contemplated on 

a sµbdivision site (singular).3 

B. There is no legal basis upon which to conclude that the projects 
at issue in this contested case are statutory "subdivisions". 

Even if rules of statutory construction were ignored and the ALJ interpreted 

"subdivision site" and "subdivision" synonymously, the projects in this contested case do 

not meet the definition of a NRS 278.320(1} subdivision. By Legislative mandate, there 

3 The NSCB's position creates an interesting paradox. On. the one hand, the NSCB 
contends that the ALJ is without the jurisdictional authority to conclude that a statute is 
unconstitutional on its face. In the same breath, the NSCB then asks the ALJ to legislate 
from the bench and solve, judicially, admitted ambiguities in statutes. 
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cannot be a statutory subdivision without the actual or proposed division of land into five 

or more pieces. Here, the uncontested facts are that the recorded maps prove the land in 

each project was not divided ( or proposed to be divided) into five or mote pieces. See 

September 28, 2017 HearingTranscript; p. 59-62. 

The NSCB would like the fact that the recorded maps contain the words 

"condominium" and "subdivision" to be dispositive of the iss\le, That, however; is not the 

law. There js .simply no circumstance contemplated by the recorded maps in which an 

individual piece of land that can be aggregated with four other individual pieces of land, 

which then.in their sum, can become a statutory subdivision pursuant to NRS 278.320(1). 

In the absence of such a division of land, there can be no statutory subdivision. Here, the 

maps divide airspace and nothing more. 

C. In the context of this contested case and NRS 624.220(2), there is 
no practical or legal difference between vagueness and 
ambiguity. 

The NSCB's Closing Brief devotes considerable attention to its perceived distinction 

between unconstitutional vagJJeness and statutory ambiguity. With respect to the 

definitions of "single construction site" and ';subdivision site", it is a distinction without a 

difference. Here, the statute in question is being used by the NSCB to exact substantial 

punitive fines from Respondent. Much smaller fines have already been exacted from 

Respondent;s subcontractors.4 'J;'he same statute can also be used to revoke a licensee's 

4 The NSCB's inference that the subcontractors who paid these fines consented to the 
NSCB's statutory interpretations, or that the subcontractors agreed they had in fact 
violated the law is, quite frankly, offensive. Absolutely no admissible evidence was 
presented to the ALJ even tending to suppc:irtsuch inferences. It is far more reasonable to 
conclude that the subcontractors involved paid their minimal fines because it was far less 
expensive, and far 1 ess risky to their businesses, to simply cut a check 
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license in its entirety, thereby terminating the licensee's ability to continue working. 

Procedurally, the NSCB acts as the police, the judge, the jury and, in some cases, the 

proverbial executioner. While the quasi-criminal nature of this contested case certainly 

favors construction of statutory ambiguities against the NSCB, a ·"tie goes to the 

defendantjrespondent" (the rule of lenity) approach is not even necessary. 

The NSCB admitted in its Tesla Opinion, and also on the record during the hearing, 

that the phrase "single construction site" is ambiguous and subject to more than one 

reasonable meaning. Similarly, the Legislative Counsel opined that NRS 624.220(2) is 

vague and that the Legislature did not intend the statute to be read and applied literally. 

Rather, the word "site" as used in the context of "single construction site" or ;,~mbdivision 

site'' was subject to "sorne temporal and geographic limitations" which were implied but 

not specifically articulated by the Legislature. The problem, however, is that no place in the 

law defines those limitations. 

Under either a "facial" or "as-applied" challenge, ''[A] statute is unconstitutionally 

vague if it does not give a person of ordinary intelligence a reasonable opportunity to know 

what is prohibited." See 73 Am. Jur. 2d Statutes § 234. Here, the vagueness exists because 

the statute is subject to so many different, reasonable interpretations. Counsel for both the 

NSCB and Legislative Counsel (at the request of an Assemblyman) have tried to make sense 

of NRS 624.220(2) through formal, written opinions. The absence of clarity in the statute 

led both governmental entities down the path of crafting qualifications, factors, and tests 

that simply are not present in the plain language of the statute. Ironically, the fact that 

attorneys for multiple governmental bodies cannot agree on the statute's meaning or 

application to a given set of facts evidences the very vagueness asserted by Respondent. 
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It is impossible for the NS.CB to resolve NRS 624.220(2)'s vagueness through 

legislative history or common rules of statutory construction. As a result, the NSCB relies 

on statutes from other states whose Legislatures have provided greater clarity of terms in 

their own laws. However, none of those borrowed statutes are contractor licensing 

statutes; and none of those statutes are relevant or applicable irt this contested case. Again, 

there is inherent irony in the fact that the NSCB is forced to look to the laws of other states 

in an attempt to prove that a particular Nevada statute is not vague. 

There are no specific st~ndards in NRS 624.220(2) delineating when a particular 

project will be considered a single construction site or subdivision site. The absence of 

those standards not only fails to prevent arbitrary and discriminatory enforcement by the 

NSCB, it makes it entirely impossible for a person of ordinary intelligence to understand, 

with any level of certainty, what conduct is prohibited. There was no reasonable way for 

Respondent to understand what criteria Investigator Goi-e would use to determine if he 

thought a given project was a single construction site or multiple construction sites. As 

evidenced by his testimony, [nvestigator Gore could not even articulate the delineating 

factors in his analysis, or from where he obtained those factors. What is clear from the 

uncontroverted testimony; however, is that all municipal building departments treat each 

building as separate and unique by requiring separate and unique fees, plan checks (for 

structure, fire, architecture, ADA compliance, and energy), permits' (which require a 

separate civil engineering plan by building), inspections, and certificates of occupancy for 

each building. The most rational conclusion is that separate permits evidence separate 

construction sites. 
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I ______ ··--------.. ------.. 

III. Equal Protections - NRS 624.220(2) unconstitutionally treats similarly 
situated licensees, and their clients, differently. 

The NSCB contends that Respondent has knowingly violated the law because, either 

on "one construction site" or on a "subdivision site'', it has hired certain subcontractors to 

perform work the value of which, when aggregated across all buildings, exceeds the 

subcontractor's license limit. 

A licensee with a set monetary limit is entitled to the same rights as any other 

licensee with the same set monetary limit. Licensees of the same monetary limit must be 

treated the same, regardless of whether their work is performed for one "client" or for 

multiple clients. Simply stated, fundamentals of equal protection mandate that it is 

improper to aggregate work for "one client" to determine whether a license limit has been 

exceeded while at the same time permitted a similarly situated licensee to enter Into a 

infinite amount of agreements for separate clients. 

The Fourteenth Amendment of the United States Constitution forbids an 
enactment that "den[ies] ... any person ... equal protection of the laws." U.S. 
Const. amend. XIV, § 1. Article 4, Section 21 of the Nevada Constitution 
requires that all laws be "general and of uniform operation throughout the 
State." "The standard for testing the validity of legislation under the equal 
protection clause of the state constitution is the same as the federal 
standard." Barrett v. Baird, 111 Nev. 1496, 1509, 908 P.2d 689, 698 (1995), 
overruled on other grounds by Lioce v. Cohen, 124 Nev. l, 174 P.3d 970 
(2008). 

A statute that treats similarly situated people differently implicates equal 
protection. Rico v. Rodriguez, 121 Nev. 695, 703, 120 P.3d 812, 817 (2005). 
When a suspect class or fundamental right is not involved, different 
classifications are permissible, so long as they are reasonable. Flamingo 

s The NSCB has never addressed Respondent's constitutional attack based on equal 
protection (either facially or as applied to the facts of this contested case). The ALJ 
certainly has the authority to treat that failure as an admission that Respondent's position 
is meritorious. Should the NSCB address equal protection for the first time in its Reply. 
Brief, Respondent respectfully requests a.n opportunity to file a response limited to those 
newly raised arguments. 
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Paradise Gaming v. Atty General, 125 Nev. ~9, ----, 217 P.3d 54-6, 558-59 
(2009). 

In re Candelaria, 126 Nev. 408, 416-17, 245 P.3d 518,523 (2010}. 

Admittedly, Respondents are not a "suspect dass" and NRS 624 .. 220(2) does not 

implicate fundamental rights. Accordingly, the lesser standard of rational relationship to a 

legitimate governmental interest must be applied to determine if NRS 624.220(2) violates 

due process. Gaines v. State, 116 Nev. 359,371,998 P.2d 166, 173 (2000). Even under this 

lesser standard, it is clear that NRS 624.220(2) is an unconstitutional violation of due 

process. 

NRS 624.005 sets forth the Legislature's declaration with respect to the provisions 

of the chapter relating to discipline of licensees. 

The Legislature declares that the provisfons of this chapter relating to the 
discipli.ne of licensees are intended to promote public confidence and trust in 
the competence and integrity of licensees and to protect the health, safety 
and welfare of the public. 

Preventing a "client" from re-employing a licensee who has successfully performed 

previous projects does not meet the Leg1slature's stated goal. Preventing a. licensee from 

performing the same work on multiple buildings for the same client does not meet the 

Legislature's stated goal. 

To the contrary, the 1'public" is at far greater .risk oflicensee default where a licensee 

performs multiple projects for multiple different clients, none of whom may know whether 

the licensee is properly performing on the other client's project. There is no rational basis 

upon which it can be articulated that NRS 624.220(2) serves a legitimate government 

interest when similarly situated licensees may overextend themselves by entering into an 

infinite number of contracts, either concurrently or sequentially, with different "owners". 
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As applied to this specific contested case, NRS 624.220(2) substantially narrows the 

pool of subcontractors who Respondent can hire to perform work. By way of example, a 

subcontractor with a $100,000 limit could concurrently perform $200,000 worth of work 

for two separate clients, or for one client on two different ends of Reno (provided neither 

project individually exceeded $100,000), but cannot concurrently perform $200,000 worth 

of work in two separately permitted buildings on the same subdivision site or single 

construction site. It bears n.ote that Respondent holds an unlimited class "B" license and is 

also the owner of the projects. There is no public interest to be protected in this contested 

case; if one of the subcontractors fails, Respondent, and only the Respondent; suffers the 

consequences of addressing such failure. There is no legitimate government interest in a 

scheme which prevents Respondent from using well-performing subcontractors over and 

over again. 

IV. Nondelegation Doctrine - the NSCB's attempts to cure the deficiencies in 
NRS 624.220(2) through the creation of non-statutory factors or tests is 
an unconstitutional delegation oflegislative authority. 

There is a profound difference between an agency interpreting NRS 624.220(2), and 

an agency crafting a test, not present in the statute, that wilt be applied after the fact using 

admittedly undefined factors that will vary in weight at the discretion of the a™y. In its 

Closing Brief, much like its previously filed Memorandum, the NSCB essentially argues that 

the Tesla Opinion is not a regulation and is not an attempt to legislate. According to the 

NSCB, the Tesla Opinion is nothing more than a declaratory order disposing of a petition, 

and elaborating how NSCB staff interprets and applies the statute for the benefit of the 

public. The public, however, is entitled to protection against discriminatory and arbitrary 

actions ofpublic officials. 16A Am. Jur. 2d Constituti~nal Law§ 312. That public protection 

is at the heart of the nondelegation doctrine and it is exactly why the NSCB may not create 
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interpretive orders crafting factors to be used ih the application of a statute. If the statute, 

either on its face or as applied to Respondent, lacks the specificity to determine if/when it 

should be applied, then it fails as a matter of la.w. The NSCB cannot "cure" the statute's 

failure by crafting an internal test. 

The purpose of the doctrine that legislative power cannot be delegated is to 
assure that truly fundamental issues will be resolved by the legislature and 
that a grant of authority is accompanied by safeguards adequate to prevent 
its abuse. The nondelegation doctrine insures the protection of citizens 
against discriminatory and arbitrary actions of public officials, and it 
provides the assurance that duly authorized, politically accountable officials 
make fundamental policy decisions. 

16A Am. Jur. 2d Constitutional Law§ 312. The Legislature may only vest an agency with 

"mere fact finding authority and not the authority to legislate." McNeil[ v. State, 132 Nev. 

Adv. Op. 54, 375 P.3d 1022, 1025-26 (2016)(interna1 citations and quotations omitted). 

In the McNeill case, the Nevada Supreme Court recognized as follows: 

Because the Board has no authority to impose conditions not enumerated in 
NRS 213.1243, the nonenumerated conditions the Board imposed on McNeill 
were unlawful, and McNeill did not violate the law when he failed to comply. 

Id. Here, the NSCB has not only created nonenumerated conditions or criteria for analyzing 

an admittedly ambiguous statute for potential violation long after private citizens have 

entered into a contract, the Tesla Opinion concedes that the weight and importance of the 

nonenumerated conditions will vary from situation to situation. 

The NSCB's Closing Brief compounds this problem by, for the first time., attempting 

to use Occupational Safety and Health statutes and Motor Carrier statutes to clarify 

contractor-licensing statutes. Now, according to th~ NSCB, persons in the industry must 

use "several tools ... to guide them in defining the· geography and duration of a 'single 
I 

construction site."' These tools include, at least in part, several statutes not present in NRS 

Chapter 624 and the NSCB's own Tesla Opinion; they possibly even include unrelated 
- 12 -
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statutes from other states. The NSCB lacks the constitutional authority to impose any 

conditions upon a licensee that are not present in the statute, including conditions 

presented anywhere outside of NRS Chapter 624. 

·v. It is impossible to knowingly violate a law that everyone agrees is 
subject to multiple reasonable meanings. 

The NSCB's Closing Brief claims Respondent knowingly contracted with its 

subcontractors for work in excess of their limits on 30 separate occasions. Nothing could 

be further from the truth. As admitted by Mr. Gore during his testimony, the do]iar amount 

of a subcontract, on its face, is not determinative of whether the subcontract is for work in 

excess of a licensee's monetary limit. See September 28, 2017 Hearing Transcript; p. 111 ~ 

113. A factual determination must be made as to whether the work encompassed by the 

subcontract is to be performed on one or multiple construction sites, or one or multiple 

subdivision sites. While NRS 624.024's definition of "knowingly" may obviate a parties' 

knowledge of the specific law, it does not obviate factual inquiry or how those facts apply in 

the context of the law. 

Here, there is absolutely no basis to conclude that a:n ordinarily prudent person 

(much less Respondent with decades of development and construction experience) would 

foresee that the NSCB would create a definition of "single construction site!' so drastically 

different than what is used by municipal building departments in the permitting, 

inspection, and certificate of occupancy process. There is no basis to conclude that an 

ordinarily prudent person would foresee that the NSCB would borrow statutes from other 

areas of law, and in fact other states, to create a working definition of ''subdivision site" so 

drastically different than what rules of statutory construction mandate. There is no basis 

to conclude that an ordinarily prudent person would foresee that the NSCB would ignore 
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the statutory requirement that a statutory subdivision contain five or more divisions of 

land. 

As a practical matter, this is a case in which the NSCB, through its counsel, is trying 

to use creative lawyering to fix statutory deficiencies after a contested case has already 

been filed. Mr. Gore did not consider the definition of "subdivision site" in other states 

when conducting his investigation; Mr. Gore did not use NRS 618.953, or 706.463, or the 

Chapter 108 lien statutes, or even NRS 278.320(1), to make a determination as to whether 

Respondent had violated the law. Mr. Gore looked at the face dollar amount of each 

subcontract and, where that dollar amount appeared to exceed the subcontractor's license 

limit, he subjectively concluded there was a violation oflaw without any further analysis. 

There could be no further analysis because, as repeatedly admitted by Mr. Gore, there are 

no statutes, regulations, internal written guidelines, manuals, or guide books that he uses 

to determine whether something is a single construction site or subdivision site. 

VI. Conclusion. 

Based on the foregoing, Respondent respectfuily requests that the ALJ enter a 

decision as follows: 

(l) Finding NRS 624.220(2) unconstitutional on its face and as applied to 

the Respondent in this contested case based on violations of due process, eq,ual 

protection, and the nondelegation of duty doctrine; 

(2) Finding, factually, that the projects at issue in this contested case do 

not meet the statutory definition of "subdivision" as set forth in NRS 278.320(1); 

(3) Finding, factually, that the projects at issue tn this case were not 

"single construction sites" because each building was subject to a separate unique 

fees, plan checks, permit, inspection process, and certificate of occupancy; 
- 14 -
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(4) Finding that the NSCB has failed to meet its burden of proving that 

Respondent knowingly violated NRS 624.3015(5) by knowingly bidding to contract 

or entering into a contract with a contractor for work in excess of his limit or 

beyond the st::ope of his license (First Cause of Action); 

(5) Finding that the NSCB has failed to meet its burden of proving that 

Respondent violated NRS 624.3013(5) by failing to ascertain that each person 

whose bid on a construction project the licensee considers is appropriately licensed 

as required by NAC 624.640(6) (Second Cause of Action); 

(6) Finding that the NSCB has failed to meet its burden of proving that 

Respondent violated NRS 624.3015(3) by knowingly bidding to contTact or entering 

into a contract. with a contractor for workin excess ofhis limit or beyond the scope 

of his license (Third Cause of Action); and, 

(7] Finding that the NSCB has failed to meet its burden of proving that 

Respondent violated NRS 624.3013(5) by failing to ascertain that each person 

whose bid on a construction project the licensee considers is appropriately licensed 

as required by NAC 624.640(6) (Fourth Cause of Action). 

VII. Mitigation based on prior clear record. 

To the extent the ALJ finds there has been a violation of any kind, Respondent 

respectfully requests the ALJ consider Respondent's exemplary record when 

deciding the appropriate disposition of this matter, Additionally, the ALJ should 

- thoughtfully consider that multiple government agencies all agree NRS 624.220(2) 

is subject to multiple reasonable interpretations, and the investigatory staff of the 

NSCB admits that there are no clear guidelines for applying the statute. To punish 

Respondent under such circumstances simply doesn't make sense. 
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CERTIFICATE OF SERVICE 

I hereby ce1iify that on N ovember _9__, 2017) I petsonally filed the foregoing with the 

Nevada State Contractm·s Board a s follows: 

Margi Grein, Executive Officer 
Nevada State Contractors Board 
5390 Kietzke Lane, Suite 102 
Reno, Nevada89511 

Courtesy copy via email to: \ 

Noah Allison, Esq. 
Attorney for NSCB 
noah@allisonnevada.com 

Judge Pro 
c/o Michelle Samaniego 
MSamaniego@jamsadt.com 

An employee of Hoy I Chdssjnger I Kimmel I Vallas PC 
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3 

.NEVADA STATE CONTRACTORS BOARD 

5390 KIETZKE LANE 

RENO, NEVADA 8.9511 

4 IN THE MATTER OF: } · Investigative Case No. 30042873 
) 

5 SILVERWING I>EVELOPM:ENT, 
J. CARTER WITT, m, PRESIDENT AND 

6 QUALIFIED INDIVIDUAL, 

7 
LICENSE NO. 44017, 

RESPONDENT. 

) 
) 
) . NEVADA STATE CONTRACTORS BOARD'S 
) REPLY TO 'RESPONDENT'S CLOSING BRIE 
) 
) 
) 
) 
.) 
) 
) 
) 
) 

8 

9 

10 

11 

12 
_ __;, ____ ~-~------) 

13 · COMES NOW the Nevada State Contractors Board ("NSCB" or "Board"), by and through 

14 its counsel of record, and submits it s R~ply to Respondent Silverwing Development's .. 

15 · ("Silverwing") Closing Brief. 

~ L 

17 INTRODUCTION . 

18 Silverwing raised several points in its closing Brief. The .Board has detennined the 

19 following points merit a reply: 

20 

21 

22 

1. . Silverwing's "subdivision" versus "subdivision site" argument. 

2. · Silverwing's invocation of the "rule of lenity" in an administrative matter. 

3 . The AI.J's role in deciding a "facial" equal protection clause challenge versus its 

23 role in an "as applied" ·equal protection challenge. 

24 4. Independent or deferential review of the Board's interpretation ofNRS 624.220(2) 

2~ under the facts anddrcumstances of this case. 

26 fl 

27 

28 

ll 

II 

1 I 
j I 
l_· - _- ·--~------·- ---·--·--- ·-------.. --.. ··-·····---·-·----

.j 

A.App.758 

A.App.758 



j 
I 

1 · 
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2 

3 A. 

n. 

ARGUMENT 

"Subdivision" and "Subdivision Site" Do Not Mean the Same Thing. 

4 In the context of NRS 278.320(1), a "subdivision" is a noun. It is a '1egal fiction with a 

5 defined beginning and ending, consisting of land divided or proposed to be divided into five or 

6 · more lots, parcels, units or plots, for the purpose of any transfer or development, or for any 

7 proposed transfer or development. NRS 278.320(1). In the context of NRS 624.220(2), a 

8 "subdivision site" consists of an adjective, "subdivision," describing a noun, "site," to define the 

9 physical place where a subdivision exists. The word "site" in NRS 624.220(2) is not a 

10 superfluous word as suggested by Silverwing. It provides real-world context to a legal construct 

11. by defining its geographic iocation, like "subdivision map" defines a map 9f a subdivision; like 

12 "subdivision plat" defines the legally enabling document of a subdivision; or like "subdivision 

13 development" defines the construction associated with a subdivision; The Board's interpretation 

14 of "subdivision site" in NRS 624.220{2) to mean the place where a subdivision exists is the bes~ 

15 resolution of the ambiguityl. 

16 B. The "Rule of Lenity" Does Not Apply to Civil Administrative Law. 

17 Silverwing urges the ALJ to the construe any ambiguity in NRS 624.220(2) in 

18 Silverwing's favor based on the "rule oflenity." The lenity doctrine, also called "the rule of strict 
I 

19 construction," posits that courts should resolve ambiguity in the meaning of criminal statutes 

20 in favor of defendants. Crandon v. United States, 494 U.S. 152, 158 (1990). The most commonly 

21 cited rationale for the lenity doctrine is the idea that individuals should have advance notice of 

22 what conduct will subject them to criminal penalties. Id. at 160. The common threads running 

23 through all rationales for the lenity doctrine are criminal statutes and criminal penalties. 

24 Regulat?ry statutes and. administrative fines are completely different in scope and purpose. 

25 In Handyman Con.nection of Sacramento, Inc. v. Sands, the California Contractors Board 

26 cited and fined a contractor for alleged violations of the Contractors' State License Law. 

27 

28 1 See also Section D infra for discussion on deference given to Board's reasonable interpretatio 
of a:n ambiguous law under its administration. · 

2 
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1 Ha:nd.ym~nC~nnecti.onofSacramento, Inc. v. Sands, 123 Cal. App. 4th 867, 867 {Cal. App. 2004). 

2 The contractor contested the citation on factual a+td constitutional grounds. Id. at 873-74. An 

3 AW heard the matter and upheld the citation and the Board adopted the AW's decision2. Id. · 

4 at 874. The contractor appealed the Boar~'s decision to the superior court on a peremptory 

· 5 writ of administrative mandamus and the trial court affirmed the decision. Id. 

·6 On appeal, .the. Court addressed several of the contractor's arguments, _including its 

7 argument that any ambiguities in the regulatory statutes :I:fl.USt be construed in the contractor's. 
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favor. Id. at 895. The Court rejected the contractor's assertion ruling: 

In effect, Handyman urges us either to import the so-called "ntl.e of lenity" from 
. criminal law into civil administrative law, or to treat occupational regulatory 
statutes as contracts of adhesion to which licensees are involuntary parties. To 
do either would be unwarranted. Because regulatory statutes like the License 
Law are intended to protect the public, it is the public, not the licensee, that 
deserves the benefit of any doubt. 

Id. at 896, citing and explaining Hughes v. Board of Architectural Examiners, 17 Cal. 4th 763, 

777-793, 795 (1998) (case involving an agency disciplinary action based on facially ambiguous 

statutes where the California Supreme _Court resolved the ambiguity against the licensee and 

in favor of the agency's power to impose discipline for the public's protection). 

In Nevada, regulatory-bodies like the Contractors Board are charg~d by statute to carry 

out the provisions of their respective chapters for the protection and benefit of the public. NRS 

622. 080 (emphasis added) . . The Handyman case from California that rejected the rule of lenity 

in administrative discipline matters is applicable here in Nevada. Silverwing thus cannot seek 

refuge under the "rule of lenity." 

C. The BoaTd Properly Declined to · Respond to Silverwing's Equal Protection 

Challenge to NRS 624.220 at the ALJ Level Because It Was a .Purely Facial Challenge. 

There are .two types of constitutional challenges a party can make under the Equal 

Protection _Clause: an "as-applied" challenge and a "facial" challenge. An "as-applied" challenge 

is a claim that the operation of a statute is unconstitutional in a particular case. Wal~Mart 
.. • \" . ~ l ( •. . 

2 Notably, in its legal conclusions, the ALJ deferred the contractor's constitutional arguments 
28 regarding the interpretation of the licensing statutes to the consideration of the appellate court. 

Id. at 878. . . 

3 
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Stores, Inc. v. City of Turlock, 483 F. Supp. 2d 987, 996 (E.D. Cal. 2006). A "facial" challenge 

alleges the statute may rarely or never be constitutionally applied. Id. Put another way: 

[A]n as-applied challenge claims [I the government's conduct s..s permitted by a 
statute violated the defendant's rights.· The violation is specific to the facts of the 
defendant's case, and the statute is flawed only to the extent it permitted the 
government to act in that case. In contrast, a facial challenge claims D the 
defendant was acted upon pursuant to a statute that itself was constitutionally 
improper. The harm claimed is not a direct violation of the defendant's 
constitutional rights, but rather a more abstract claim that the defendant was 
acted upon pursuant to a statute that has some kind of constitutional defect. · 

Id. at 996-97 guoting Orrin S. Kerr, Congress, the Courts, and New Technolpgies: A Response to 

Professor Solove, 74 Fordham L. Rev. 779, 787 n. 50 (2005) (emphasis added). 

· Silverwing's "constitutional attack based on equal protection" (as phrased in footnote 5 

of its Closing Brief) is purely a facial attack on NRS 624.220(2). It deploys the textbook "rational 

basis" / "legitimate government interest" analysis against the statute itself, not the way the 

Board seeks to enforce the statute under the facts of this particular case .. In other ~ords, 

Silverwing attacks the statute itself; not the way the statute is used against it in this case. We 

have not heard a whisper of an argument that the Board has singled Silverwing out for unique 

or disparate treatment under NRS 624.220(2). 

As explained in Board;s Opening .Brief, pure facial .constitutional challenges to statutes 

are reserved for the judicial branch of government to resolve. It is trne that a facial due process 

vagueness challenge imposes a duty on an administrative tribunal in a contested matter. An 

ALJ should do its utmost to make legal conclusions that· accord with constitutional principles .. 

On the other hand, a facial equal protection challenge imposes no duty on the AW. A facial 

equal protection challenge does nothing more tJ?.an question the Legislature's 'Wisdom in 

enacting a law. An administrative tribunal is duty-bound to accept the Legislature's wisdom 

without question. The Board therefore has refrained from rebutting Silverwing's "rational basis" 

I "legitimate government interest" arguments at this stage. 
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1 D. The "Chevron Doctrine" Empowers the Board's Interpretation of NRS 624,220(2) 

2 in this Case. 

3 In 1984, in Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837. 

4 (1984), the Supreme Court handed down a landmark decision in administrative law 

5 jurisprudence. The Chevron Court held that when a court reviews an agency's·construction of 

6 a statute it is charged to administer, it is confronted with two questions. Chevron at 842. First 

7 and always,.is the question whether the legislature has directly spoken to the precise question 

8 at issue. Id. If yes, that is the end of the inquiry for the court and the agency, and the court 

9 must give effect to. the unambiguously expressed intent of the legislature. Id. at 842-43. 

10 Second, if the court determines the legislature has not directly addressed the precise question 

11 at issue, the court may not impose its own construction of the statute, as would be necessary 

12 in the absence of an administrative interpretation. Id. at 843. Rather, the court must.inquire 

13 if the agency's position is based on a permissible construction of the statute. Id. In other words, 

14 a court may not substitute its own construction of an ambiguous statutory provision for a 

15 reasonable interpretation made by the agency. Id. at 844. 

16 The Nevada Supreme Court recognized the Chevron Doctrine m. a case similar to this one 

17 with respect to deference to administrative interpretations. In Thomas u. Ci.ty of N. Las Vegas,· 

18 two police officers who were discharged arbitrated their grievances with the City. Thomas v. 

19 City ofN. Las Vegas, 127 P.3d 1057, 1060 (Nev. 2006). The collective bargaining agreement 

20 between the parties required the arbitration to be governed by the Federal Mediation and 

21 Conciliation Services ("FMCS") rules. Id. at 1062. The arbitrator ruled that the City's discharge 

22 of the officers was justified. Id. The arbitrator, however, failed to disclose his membership on 

23 arbitration panels for Metro, its unions and other organizations. Id. On that basis, the officers 

24 moved to vacate the arbitration awards. Id. 

25 On appeal, the parties debated whether the arbitrator had a duty to disclose his panel 

26 membership and whether his failure to do ·so demonstrated evidentpartiality. Id. at 1069. -The •· 

27 Court analyzed the arbitrator's duty under FMCS guidelines, which utilized the "Code of 

28 Professional Responsibility for Arbitrators of labor-Management Disputes" (the "Code'1 for its 
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1 arbitrators. Id. By design, the Code does not have any bright line rules for disclosure. Id. 

2 Instead, the facts and circumstances of each case must be weighted when determining whether 

3 the ~tandards have been violated. Id. 

4 The Code requires arbitrators to disclose "any close personal relationship or other 

5 circumstance ... which might reasonably raise a question as to the arbitrator's impartiality." 

6 Id. at 1070. The City cited "Opinion No. 22" from the National Academy of Arbitrators that had 
. I • 

7 interpreted the disputed Code provision in its favor. Id. The Court, citing Chevron, deferred to 

8 Opinion No. 22 as the equivalent of an agency interpretation of the FMCS guidelines, and on 

9 that basis ruled in fayor of the City. Id. 

10 Like the Code described in the Thomas case, it is entirely possible and in fact implicit3, 

11 that the Legislature chose the phrase "single C?onstruction site" in NRS 624.220(2) to give the 

12 Board the flexibility to interpret the phrase based on the facts and circumstances of each case. 

13 The Tesla Opinion does not provide any "rules" or formulae for deciding whether construction 

14 activity is on a "single construction site" or multiple construction sites. All the Tesla Opinion 

15 does is explain how the Board looks at the issue for the benefit of the public. The facts and 

16 circumstances vary with each case. 

17 The Chevron Doctrine requires all tribunals to defer to the Board's in.terpretation of any 

18 and all ambiguous words and phrases in NRS 624.220(2) so long as the Board's interpretation 

19 is reasonable. Respectfully, the Board's assertion that multi-building construction projects in 

20 the saine area, under a common nam.e, under the sanie owner, under the same general 

21 contractor, with construction of buildings occurring progressively and simultaneously, and with 

22 subcontracts covering the entire development or multiple buildings constitutes a "single 

23 construction site" under NRS 624.220(2} isa reasonable interpretation under the second prong 

24 of Chevron. 

25 // 

26 // 

27 
3 Chevron at 843 {"Sometimes the legislative delegation to an agency on a particular question is 

28 implicit rather than explicit. In such a case, a court may not substitute its own construction o 
a statutory provision for a reasonable interpretation made by the administrator of an agency."} 
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CONCLUSION 

. In summary, the AW should construct the phrase 'fsubdiv.ision site" NRS 624.220(2) to 

4 mean the place where a subdivision exists; The ALJ should not apply the criniinal "rule of 

. 5 lenity" .in this matter. The ALJ should not interpret the Board's decision to not respond to 

6 .Silverwing's facial challenge to NRS 624;220 under the equal protection da-use as a waiver of 

7 the arguments it will trUlke at the appellate level; . Finally, the Chevron "Doctrine requires the. 

· 8 AW to defer to the Board's reasonable interpretation and application of NRS 624 .220(2) in this 

. 9 case. 

10 DATED."this ft, "jt- day of November, 2017. 
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12 ~ 
13 NOAH G. ALLISON, PROSECUTING ATIORNEY . 

NEV ADA STATE CONTRACTORS BOARD . 
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NEVADA STATE CONTRACTORS BOARD 

5390 KIETZKE LANE 

RENO, NEV ADA 89511 

IN THE MATTER OF: Investigative Case No. 30042873 

SILVERWING DEVELOPMENT, 
J. CARTER WITT m, President and 
Qualified Individual, License No. 44017, 

RESPONDENT. 
DECISION 

) 

Respondent Silverwing Development ("Silverwing") is a licensed contractor in the State 

of Nevada, holding license number 44017, a Class B (General Building) license with an unlimited 

monetary license limit, issued December 5, 1997. License number 44017, is held as a corporation 

with Respondent J. Carter Witt, III as President and Qualified Individual. 

On July 14, 2017, the Nevada State Contractors Board ("the Board") filed a Complaint 

alleging four Causes of Action. The First Cause of Action charges Silverwing, with 30 violations 

NRS 624.3015(3), for lmowingly entering into a contract with a contractor for work in excess of 

its monetary limit. The Second Cause of Action charges Silverwing with 3 0 violations of NRS 

624.3013(5), for failing to ascertain that each person whose bid on a construction project the 

licensee considered is appropriately licensed as required byNAC 624.640(6). The Third Cause of 

Action charges Silverwing with 3 violations ofNRS 624.3015{3), for lmowingly entering into a 

contract with a contractor for work beyond the scope of its license. The Fourth Cause of Action 

I -----~---------~-~----·--,- - ------------------- ---------~-·-----· 
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charges Silverwing with failing to ascertain that each person whose bid on a construction project 

the licensee considered was appropriately licensed as required by NAC 624.640(6). 

Silverwing filed an Answer to the Board's Complaint on August 24, 2017, in which it 

responds to each allegation contained therein. Silve:rw:ing also asserts both facial and as-applied 

challenges to the constitutionality ofNRS 624.220(2), the statute under which ihe charges set forth 

in the First and Second Causes of Action of the Board's Complaint are predicated. Silverwing 

further denies that it "knowingly" entered into a contract with a contractor for work in excess of 

that contractor's monetary limit, or for work beyond the scope of the contractor's license. Finally, 

Silverwing contends that to the extent it is fmmd to have committed any violation, Silverwing's 

exemplary record should be considered when deciding the appropriate disciplinary action. 

An evidentiary hearing was conducted on·September 28, 2017, at which the testimony of 

Board Compliance Officer, Jeff Gore, and Respondent Witt was presented, and the arguments of 

counsel were heard. The Board was represented by Noah G. Allison, Prosecuting Attorney for the 

Board, and Respondents were represented by Michael S. Kimmel, Esq. Post-hearing briefing was 

completed on November 16, 2017. Based upon the evidence adduced at the hearing, and the 

arguments of counsel, the undersigned hereby makes the following findings and Order: 

DISCUSSION 

The legal argwnents advanced by the parties concerning whether NRS 624.220(2) violates 

the due process or equal protection clauses of ihe United States Constitution on its face, or as

applied by the Board to Silverwing, is best understood in the context of the facts from which the 

dispute arises. NRS 624.220(2) provides: 

The Board shall limit the field and scope of the operations of a licensed contractor 
by establishing a monetary limit on a contractor's license, and the limit must be the 
maximum contract a licensed contractor may undertake on one or more construction 
contracts on a single construction site or subdivision site for a single client. The Board 
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may take any other action designed to limit the :field and scope of the operations of a 
contractor as may be necessary to protect the health, safety and general welfare of the 
public. The limit must be detennined after consideration of the factors set forth in 
NRS 624.260 to 624.265, inclusive. 

The overarching theme of the State Contractor's Act of the State of Nevada, NRS Chapter 

624 is reflected in the Legislative declaration at NRS 624.005 which provides that the provisions 

of the chapter relating to the discipline of licensees are intended to promote public confidence and 

trust in the competence and integrity of licensees and to protect the health, safety and welfare of 

the public. Consistent with that theme, the statutory provisions set forth in NRS 624.260 to 

624.265, speak to a variety of subjects concerning the experience, knowledge, financial 

responsibility, and character of licensed contractors. Pursuant to NRS 624.160, the State 

Contractors Board is charged with enforcing the provisions of Chapter 624. 

Silverwing's challenge to the constitutionality of NRS 624.220(2), is potentially 

dispositive of the charges contained in the first two causes of action in the Complaint, and must be 

evaluated based on the evidence adduced at the hearing of September 28, 2017. The undersigned 

Administrative Law Judge finds the evidence received largely comports with the factual 

allegations set forth in the Complaint. 

It is undisputed that at the times alleged in the Complaint, Silverwing was the general 

contractor developing four residential projects known as the Fountainhouse at Victorian Sqllill'e, 

the Bwigalows at Sky Vista, the Edgewater at Virginia Lake Condos, and the Edgewater at 

Virginia Lake Apartments. Each project involved numerous contracts entered between Silverwing 

and various licensed subcontractors to perform construction work on the respective sites. Although 

Silverwing's Class B General Contractors license ·had an unlimited monetary license limit, the 

various subcontractors with which Silverwing contracted each held licenses containing a wide 

range of monetary limits. 

The Board called two witnesses at the hearing conducted September 28, 2017. Board 

Compliance Investigator, J e:ff Gore, testified that he was responsible for investigating the 

contracting activity of Silverwing relating to the four projects which he initiated based on an 
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anonymous complaint regarding Zephyr Plumbing's bidding over its license limit on subcontracts 

for Silverwing's BWigalows and Edgewater Projects. Zephyr was cited and paid a fine. Gore 

testified that as he continued his investigation, he discovered each of the subcontracts outlined in 

the Complaint. Gore explained that while individual subcontracts may have been within the 

monetary limits of the subcontractor involved, when he aggregated the subcontracts for individual 

subcontractors on one or more of the four Silverwing Projects, if they exceeded the monetary limits 

of a subcontractor, he treated them as in violation ofNRS 624.3015(3). 

All the subcontracts in question were received as exhibits. Gore illustrated his testimony 

relating to aggregation of subcontracts by referring to the five subcontracts in paragraph 6 of the 

Complaint allegedly entered between Silverwing and A.B.C. Builders on the FoWitainhouse 

Project between January and August 2006. A.B.C. Builders license had a monetary limit of 

$150,000. Four of the separate subcontracts with Silverwing were for $147,840, and a fifth was 

for $79,357.00. Aggregating the subcontracts to a sum of $670,717.00, Gore found A.B.C. 

Builders had exceeded its monetary license limit by $520,717.00. Gore further testified that in 

some instances the monetary license limits for subcontractors on the Silverwing projects also were 

exceeded by extensions and change orders. 

On cross examination, Gore testified that the $150,000 limit on A.B.C. Builder's license 

would not have been violated if it entered a $100,000 subcontract with Silverwing for a project in 

Las Vegas, and another for $100,000 for a project in Reno. Gore testified that his opinion would 

be the same if the two projects were in geographically different locations in the greater Reno area. 

Gore acknowledged that in assessing whether a contractor's monetary license limit is exceeded, 

he does not simply look at the amount of the subcontract, but at where the project is being built. 

Gore further testified that the four Silverwing Projects were each comprised of multiple 

separate buildings, each of which required a separate building pennit from the City of Reno bearing 

progressive issuance dates as the build out of the Projects progressed. 

When asked whether he would consider subcontracts for a construction project on opposite 

sides of Kietzke Lane in Reno to be a single "construction site," however, Gore testified that it 
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would depend on other factors such as when the construction was occuning; whether it was for 

the same general contractor; when surveys were done; when utilities were installed; when 

construction equipment was mobilized; and the specific geographical relationship of the sitest 

among others. Gore explained that his determination of whether subcontracts were for a single or 

multiple construction sites was based on his 21 years of experience in commercial construction 

before joining the Board as an Investigator, and acknowledged that he was unaware of any 

definition of "single construction site," or "subdivision site," in the NRS or the NAC, nor were 

there any official manuals or guide books on the subject to his knowledge. 

The Board next called Silverwing' s President, J. Carter Witt, III, who testified that he is an 

owner/developer who owns his own general contracting company, Silverwing, and has developed 

I 00 to 150 projects in several States, including Nevada He estimated his company has constructed 

approximately 3,000 homes, 3,000 apartments, and about $1 to $2 billion in commercial 

properties. Witt further testified that none of the four Projects at issue in this case were subdivided 

into five or more pieces for sale. 

Witt explained his understanding of why he thought Silverwing was permitted to enter 

subcontracts which did not violate a subcontractor's monetary license limit by describing the 

Fountainhouse at Victorian Square Project in Sparks, Nevada. Witt testified the Fountainhouse 

Project includes 10 residential buildings and one clubhouse, which he views as 11 separate sites 

of construction, and is so reflected in the contracts involved. He described the actual construction 

of the Projects as sequential. When a foundation for one structure is finished, the fowidation for 

the next structure begins, and framing commences on the first structure, and so on wtil the build 

out of the Project is complete. Consistent with his explanation regarding the Fountainhouse 

Project, Witt testified that he viewed each building within each of the other 3 Projects at issue in 

the Complaint as separate construction sites. Witt considered this important because in the event 

of a downturn in the economy such as that in 2007 and 20Q8, Silverwing could stop additional 

construction if the economic realities of the moment required it. 

With regard to the allegations in the Third and Fourth Causes of Action that Silverwing 

knowingly entered a subcontract for work beyond the scope of the subcontractor's license, Witt 
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acknowledged the hiring of R..D.R. Production Builders to perform framing work as alleged 

without ascertaining that R.D.R. had only an B-2 license rather than a qualifying Class C-3 license. 

Witt stressed, however, that this error was not lmowing or intentional. 

This Order will first address the allegations in the Third and Fourth Causes of Action which 

are amenable to resolution without considering Silverwing's constitutional challenges to NRS 

624.220(2). 

Silverwing does not dispute that by contracting with R.D.R. Production Builders as alleged 

in Counts 3 and 4, its conduct violated the provisions ofNRS 624.3015(3), 624.3013(5), and NAC 

624.640(6). It disputes only that it acted "knowingly" or with intent to ''evade the law." To be 

subject to discipline for the violations alleged, however, there is no requirement th.at Silverwing 

acted with intent to evade the law. The question is whether Silver-wing acted "knowingly'' as that 

term is defined in NRS 624.024 which provides in pertinent part that, "'Knowingly' imports a 

knowledge that the facts exist which constitute the act or omissio~ and does not require knowledge 

of the prohibition against the act or omission." Under the applicable standard, the undersigned ALJ 

finds Silverwing knowingly violated NRS 624.3015(3), NRS 624.3013(5), and NAC 624.640(6) 

as charged in the Third and Fourth Causes of Action. 

The parties do not seriously dispute what the evidence shows with respect to the factual 

allegations in the First and Second Causes of Action. Instead, the principal focus of the briefing 

and arguments of the parties relates to statutory construction, and Silverwing's challenge to the 

constitutionality of NRS 624.220(2). If Silverwing,s constitutional challenge to the NRS 

624.220(2) is upheld, either facially, or as-applied, the violations charged in the First and Second 

Causes of Action cannot be sustained. 

There are limits on the authority of an administrative agency, and thus on an administrative 

law judge for that agency to consider the constitutionality of a legislative act on its face. 1bis 

tribunal has no authority to declare unconstitutional the statutes which it is established to 

administer and enforce. Ma/econ Tobacco, L.L.C. v. State ex rel. Dep't o/Tax.ation, 59 P.3d 474, 

476-77 (2002); and Deja Vu Showgirls v. State Dept. ofTax., 334 P.3d392, 397 (2014). However, 
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while facial constitutional challenges to a statute may not be adjudicated by an administrative 

tribunal, as-applied challenges hinging on factual determinations should be addressed frrst by the 

administrative agency charged with enforcing the statute. Id. Therefore, while Silverwing' s facial 

constitutional challenge to NRS 624.220(2) may not be considered in this administrative 

proceeding, it's as-applied challenges may, and are addressed below. 

NRS 624.220(2) directs that the Board shall limit the operations of a licensed· contractor 

by establishing monetary limits on the contractor's license thereby defining the maximillil contract 

a licensed contractor may undertake on one or more construction contracts on a "single 

construction site" or "subdivision site" for a single client. The terms "single construction site" and· 

"subdivision site" are not defined in the Nevada Revised Statutes or the Nevada Administrative 

Code, and as the Board's Compliance Investigator, Jeff Gore, testified, there are no internal written 

guidelines or manuals defining those terms. Silverwing argues that this renders the statute 

unconstitutionally vague as-applied to Silverwing, because Investigator Gore relied on his own 

personal subjective experience as the guiding factor to determine whether the work at issue 

involved a single construction site, or a subdivision site. The undersigned ALJ disagrees. 

The term "subdivision site'' is not impermissibly vague as applied to Silverwing and thus 

does not violate due process. To the extent the term "subdivision site" could be deemed to be 

ambiguous, the Board properly invokes NRS 278.3 20(1) which defines "subdivision" as "any land, 

vacant or improved, which is divided or proposed to be divided into five or more lots, parcels, 

sites, units or plots, for the purpose of any transfer or development, or for any proposed transfer 

or development." Adding the word "site" simply defines the physical location where a specified 

subdivision exists. As argued by the Board, this statutory construction of "subdivision site" 

provides a '4.real-world context'' by identifying a geographic location. The undersigned ALJ finds 

the Board's interpretation of the term "subdivision site" is entirely reasonable construction of the 

statute. Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844 

(1984). 

The record adduced establishes that construction of the Fountainhouse at Victorian Square 

development occurred within the geographic boundaries of the "Official Plat ofFountainhouse at 

7 

A.App.773 

A.App.773 



1 

l 
I 
I ·~-----~~---·-

Victorian Square a Condominium Subdivision" after the plat was recorded on November 16, 2015. 

The "Subdivision Summary" for the Fountainhouse Project stated that the plat divided the land, or 

at a minimum, proposed to divide the land into 220 "Total Units." Similar descriptions were 

provided in the Official Plats and "Subdivision Summaries" for the Bungalows at Sky Vista, and 

the Edgewater at Virginia Lake development. 

The undersigned ALJ concludes the Silverwing Projects were individual "subdivision 

sites" as the term is used in NRS 624.220(2), and were properly treated as such by the Board 

through its Inspector, Jeff Gore. Because reference to the term single "subdivision site" describes 

the geographic location where the subdivision exists, the undersigned also finds reasonable Gore's 

action in aggregating the subcontracts entered by Silverwing with separate contractors in 

determining whether the subcontractor's monetary license limit had been exceeded. Additionally, 

Gore's testimony on cross-examination regarding how he would treat subcontracts with a single 

general contractor at locations at opposite ends of the State ofNevada, or at opposite ends of Reno, 

or even on opposite sides of K.itzke Lane, do not change the result. The subdivision sites at issue 

in this case bore no such demarcations. 

Finding that the Silverwing Projects were single "subdivision sites" subject to the 

provisions of NR.S 624.220(2), the undersigned concludes it is unnecessary to consider 

Silverwing's constitutional challenge to the term "single construction site." The Board already has 

addressed the issue of a recognized ambiguity in that phrase in its "Tesla Advisory Opinion" issued 

December 14, 2015. Although the Board's approach to harmonizing the meaning of the phrase 

"single construction site" with the Legislature's intent for creating license limits is instructive, the 

issues presented in the Tesla matter are not the issues presented here. 

The undersigned AU further concludes that for the reasons discussed with respect to the 

Third and Fourth Causes of Action above, under NRS 624.024, Silverwing acted knowingly with 

regard to each of the 30 violations alleged in the First and Second Causes of Action. 

Silverwing also makes the argument that NRS 624.220(2) unconstitutionally treats 

similarly situated licensed contractors and their clients differently in violation of the equal 
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protection clause of the United States Constitution. The undersigned finds this to be a facial 

challenge to the constitutionality of the statute rather than a cognizable as-applied challenge. 

Therefore, the undersigned ALJ lacks authority to adjudicate it. 

Having found the Silverwing Projects were "subdivision sites" within the meaning ofNRS 

624.220(2), the undersigned ALJ finds that the license limit for each subcontractor was the 

maximum contract they could undertake on one or multiple contracts with Silverwing on each 

subdivision site. Each subcontractor cited paid a penalty for exceeding their monetary license limit, 

and Silverwing likewise is subject to a penalty for each of the 30 separate license limit violations 

it knowingly committed which within the three subdivision sites that encompassed the four 

Projects as alleged in the First and Second Causes of Action. 

With respect to penalty for the foregoing violations, the Board states in its Closing Brief 

that in the event the violations are sustained as to each of the four Causes of Action, the Board will 

"drop" the charges under NRS 624.3013(5) set forth in the Second and Fourth Causes of Action. 

As to the First and Third Causes of Action under NRS 624.3015(3), the Board seeks a fine in the 

minimal allowable amount of$1,000 for each of the 33 violations pursuant to NRS 624.300(3)(a) 

and NAC 624. 7251. Silverwing responds that to the extent the AU finds there has been a violation 

of any kind, Silverwing's exemplacy record should be considered in deciding the appropriate 

disposition ofthis matter. 

The record adduced at the hearing conducted September 28. 2017, establishes that 

Silverwing has an unblemished record as the holder of Class B General Contractors license since 

1997. Additionally, the record is clear that although the violations found were knowingly 

committed under the standard enunciated in NRS 624.024, Silverwing did not act with the intent 

of evade the law. These are legitimate mitigating factors which warrant imposition of the lowest 

fine pennitted under applicable law. 

IT IS THEREFORE ORDERED that Respondent Silverwing shall pay the minimum fine 

of $1,000 per violation, or a total of $33,000, said penalties to be paid within 30 days of the date 

of this Order. 
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IT IS FURTHER ORDERED that the violations set forth in the Second and Fourth Causes 

of action are hereby Dismissed on Motion of the Board. 

IT IS FURTHER ORDERED that Respondent Silverwing shall pay the sum of $28,739.00 

as attorney's fees and costs, and that such sum also shall be paid within 30 days of the date of this 

Order. 

December 21, 2017 afYl1~a---
Hon. PH1LIP M. PRO (Ret.) 
Administrative Law Judge 
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3191 E. Warm Springs Rd. 
Las Vegas, NV 89120 
Phone:702-933-4444 
noah@allisonnevada.com 
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Jacqueline Bryant
Clerk of the Court

Transaction # 6610515 : yviloria
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