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SEVENTH CAUSE OF ACTION
(Breach of Duty to Act in Good Faith and Fair Dealing - US BANK)

144. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 143, hereinabove, as though fully set forth herein.

145. At all times material hereto, Defendant US Bank owed to Plaintiff Vicenta
Lincicome a duty to deal fairly and in good faith with respect to their contractual relationship.

146. Defendant US Bank violated its duty of good faith and fair dealing by refusing
to honor and apply the terms of the LMA to Vicenta Lincicome’s loan.

147. That as a direct and proximate result of Defendant US Bank’s breach of its duty
to Plaintiff Vicenta Lincicome, Plaintiffs have suffered economic losses and general damages
in excess of Fifteen Thousand Dollars ($15,000) to be proved at trial.

148. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

EIGHTH CAUSE OF ACTION
(Slander of Title)

149. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 148, hereinabove, as though fully set forth herein.

150. US Bank slandered Plaintiffs’ title by its conduct including seeking the recording
of an inaccurate and unwarranted Notice of Default with the Lyon County Recorder.

151. Fay Servicing slandered Plaintiffs’ title by its conduct including seeking the
recording of an inaccurate and unwarranted a Notice of Default with the Lyon County
Recorder.

152. Sables slandered Plaintiffs’ title by recording an inaccurate and unwarranted
Notice of Default.

153. Sables slandered Plaintiffs’ title by recording an inaccurate and unwarranted
Notice of Sale.

154. Sables slandered Plaintiffs’ title by its conduct including the administering of a

foreclosure sale and recording a Trustee’s Deed when it was on notice of the defects of the

FirRsT AMENDED COMPLAINT PAGEI9 OF 24
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Notice of Default, Notice of Sale, and that US Bank'’s right to enforce the Deed of Trust was
in question.

155. Wherefore, as a proximate result of Defendants’ slander of title, Plaintiffs have
suffered general damages in excess of Fifteen Thousand Dollars ($15,000) to be proved at
trial.

156. Plaintiffs have had to retain the services of an attorney to prosecute this action
and are entitled to reasonable attorney’s fees and costs of suit incurred herein.

NINTH CAUSE OF ACTION
(Special Damages -NRS 107.560(6) Attorney’s Fees)

157. Plaintiffs re-allege and incorporate by this reference each and every allegation
contained in paragraphs 1 through 156, hereinabove, as though fully set forth herein.

158. Plaintiffs have brought this action in part pursuant to NRS 107.560, which
permits recovery of reasonable attorney’s fees and costs to a prevailing borrower.

159. Additionally, as natural and proximate consequence of Defendants’ conduct
alleged herein, Plaintiffs have suffered damages, including special damages in the form of
attorney's fees.

160. As a proximate result of Defendants’ conduct Plaintiffs have suffered attorney’s
fees in excess of Fifteen Thousand Dollars ($15,000) to be proved at trial.

161. Plaintiffs are entitled to the recovery of reasonable attorney’s fees and costs
from Defendants in an amount and sum to be proven at trial.

PRAYER FOR RELIEF

Wherefore, Plaintiffs pray for the following relief:

1. That the Court issue a permanent injunction enjoining Defendants Fay
Servicing, Sables, US Bank, MCM, Capital Trust, and Shellpoint from foreclosing against the
Lincicomes’ home and real property;

2. That the Court make an award of general damages in excess of $15,000;

3. That the Court determine Plaintiffs and Defendants’ rights under the Deed of

Trust as modified by the 2009 Loan Modification Agreement;

FirsT AMENDED COMPLAINT PAGE20Q OF 24
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4, That the Court award reasonable attorney’s fees and costs;

5. That the Court provide such other relief as the Court deems proper in the
premises.

Dated this day of February, 2019.

By:

FirRST AMENDED COMPLAINT

MILLWARD LAV, LTD

Michael G. Millward, Esq.
NSB# 11212

1591 Mono Ave

Minden, NV 89423
(775) 600-2776
Attorney for Plaintiffs

PAGE 2| OF 24
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VERIFICATION OF VICENTA LINCICOME

STATE OF NEVADA )
) ss.
COUNTY OF DOUGLAS )

I, Vicenta Lincicome, under the penalty of perjury, being duly sworn, depose and
state as follows:

1. That I am one of the Plaintiffs is this matter; and

2. That 1 have read the First Amended Complaint and know the contents
thereof; that the same is true of my own knowledge, except for those matters therein
stated upon information and belief, and as to those matters, I believe them to be true;

Dated this day of February, 2019

VICENTA LINCICOME

On this day of February, 2019, before me personally appeared Vicenta
Lincicome, known to be the person described in and who executed the foregoing
instrument, and who subscribed and swore to before me that she executed it as her free
act and deed.

Witness my hand and official seal this day of February, 2019.

Notary Public

FIRST AMENDED COMPLAINT PAGE23 OF 24
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VERIFICATION OF ALBERT ELLIS LINCICOME, JR.
STATE OF NEVADA )

) ss.
COUNTY OF DOUGLAS )

I, Albert Ellis Lincicome, Jr., under the penalty of perjury, being duly sworn,
depose and state as follows:

1. That I am one of the Plaintiffs is this matter; and

2. That I have read the First Amended Complaint and know the contents
thereof; that the same is true of my own knowledge, except for those matters therein
stated upon information and belief, and as to those matters, I believe them to be true;

Dated this day of February, 2019

ALBERT ELLIS LINCICOME, JR.

On this __ day of February, 2019, before me personally appeared Albert Ellis
Lincicome, Jr., known to be the person described in and who executed the foregoing
instrument, and who subscribed and swore to before me that he executed it as his free
act and deed.

Witness my hand and official seal this day of February, 2019.

Notary Public

FIRST AMENDED COMPLAINT PAGE )4 OF )4
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DARREN T, BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

AKERMAN LLP ’

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134
Telephone:(702) 634-5000
Facsimile:(702) 380-8572

Email: darren.brenner@akerman.com
Email: scott.lachman@akerman.com

Attorneys for Defendant Bank of America, N.A.
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THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
V.

SABLES, LLC, a Nevada limited liability
company, as trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICA, N.A,
and DOES 1-50,

Defendants. |

476399941

Case No. 18-cv-01332
Dept. No.: II

STIPULATION AND ORDER TO SET
ASIDE AND VACATE DEFAULT OF
DEFENDANT BANK OF AMERICA,
N.A. AND TO PERMIT BANK OF
AMERICA, N.A. TO FILE A RESPONSE
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Plaintiffs Albert Ellis Lincicome, Jr. and Vicenta Lincicome (Plaintiffs) and Defendant
Bank of America, N. A. (BANA) submit this stipulation to set aside and vacate the default of
defendant BANA and to permit BANA to file a response as follows, subject to court approval:

1. Plaintiffs filed the operative complaint on November 7, 2018, and BANA was
served shortly thereafter;

2. Plaintiffs served a notice of intent to take default by mail on December 13, 2018;

3, Plaintiffs filed their Application for Entry of Default on December 21, 2018, and
thereafter, that same day the Court Clerk entered BANA’s Default;

4, BANA mailed its responsive pleading on December 20, 2018, prior to entry of
default, however, according to the court's records, default had been entered shortly before
BANA's response was received and filed;

3. In the interests of justice and to avoid unnecessary law and motion practice,
Plaintiffs and BANA have agreed and stipulate that BANA’s default be set aside and vacated and
that BANA be permitted to file a responsive pleading within 10 days of the date of the filing of
notice of entry of the Court’s Order vacating and setting aside BANA’s default; and

6. The parties agree that neither party will be prejudiced by the entry of this

stipulation.

IT IS SO STIPULATED.
Dated: ¥ tccyur 14,2019 Dated: February 12, 2019
AKERMAN LLP MILLWARD LAW, LTD

Ve ——

DARREN T, BRENNER, ESQ. EL G. MILLWA
Nevada Bar No, 8386 Nevada Bar No. 11212
SCOTT R. LACHMAN, ESQ. 1591 Mono Avenue
Nevada Bar No, 12016 Minden, NV 89423

1635 Village Center Circle, Ste, 200

Las Vegas, Nevada 89134 Attorneys for Plaintiffs

Attorneys for Bank of America, N.A.
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AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirms that the foregoing does not contain the social
security number of any person or other personal information as defined by NRS 603A.040,
DATED this_Z\s_day of February, 2019,

AKERMAN LLP

-
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

]

AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, STE. 200
LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 - FAX: (702) 380-8572
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1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A.
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ORDER
IT IS HEREBY ORDERED default is set aside and defendant Bank of America, N.A. is

..

to file its responsive pleading to plaintiffs' complaint within 10 days of notice of entry of this

order.

IT IS SO ORDERED, : é [ k .

DISTRICT COURT JUDGE
18-cv-01332

Respectfully submitted by:
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DARREN T. BRENNER, ESQ.
Nevada Bar No, 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

P
S W

Attorneys for Bank of America, N.A.

AXERMAN LLP
1635 VILLAGE CENTER CIRCLE, STE. 200
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LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 ~ FAX: (702) 380-8572
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WRIGHT, FINLAY & ZAK, LLP ATO MAD
Christopher A.J. Swift, Esq. BITMAR 1S PM 1= 34
Nevada Bar No. 11291 TAwva morn

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345
thernandez@wrightlegal.net
Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,
as Legal Title Trustee and Fay Servicing LLC

THIRD JUDICIAL DISTRICT COURT
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LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: II
Plaintiffs,
Vs. MOTION FOR RULE 11 SANCTIONS
AGAINST PLAINTIFFS

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007,;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association, as
Legal Title Trustee (“U.S. Bank Trust”) and Fay Servicing LLC (“Fay”)(collectively
“Defendants”), by and through their attomeys of record, the law firm of Wright, Finlay & Zak,
LLP, hereby files this Motion for Rule 11 Sanctions for Plaintiffs’ Counsel filing of the
Application of Default Judgment Against Sables, LLC (the “Motion”).

This Motion is based on fhe papers and pleadings on file, the following Memorandum of
Points and Authorities, the Declaration of Ramir M. Hernandez, and any judicially noticed facts’

or documents, and any oral argument presented at hearing.

Page 1 of 10 00_511




MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Plaintiffs” counsel is attempting to void a foreclosure sale through the use of a default
judgment against a party that has appeared in this matter and a foreclosure sale this Court
previously stated could go forward. This is not something that should be allowed to occur. An
application for default judgment should not be used offensively against parties that have
appeared in a case and to the detriment of other parties that have appeared in the case. But that
1s precisely what Plaintiffs’ counsel seeks in requesting that this Court enter a default order
nunc pro tunc to a date prior to the when the foreclosure sale occurred. Rule 11 is designed to
prevent such abuses and to compensate parties that have to defend against improperly filed
motions and pleadings. This Court should grant the Motion for Rule 11 Sanctions in its
entirety, award attorney’s fees and costs to the U.S. Bank and Sables, and personally sanction
Plaintiff’s counsel for his improper conduct.

I1. STATEMENT OF FACTS

1. On November 7, 2018, Plaintiffs filed a complaint for injunctive relief,
contractual claims, and declaratory relief regarding the Property located at 70 Riverside Drive,
Dayton, Nevada 89403 (the “Property™).

2. On the same day, Plaintiffs filed an Application for Ex Parte Restraining Order,
Preliminary Injunction and Permanent Injunction.

3. On December 31, 2018, the Court entered an order from a hearing held on
November 20, 2018 enjoining the foreclosure on the subject property of the litigation for 30
days pending Plaintiffs posting of a bond by December 20, 2018. Plaintiffs failed to post the
bond and the property went to foreclosure sale on or about January 4, 2019.

4. Sables, LLC (“Sables™) is the foreclosure Trustee that took the Property to sale.

S. On or about December 18, 2018, Sables filed a Declaration of Non-Monetary
Status pursuant to NRS 107.029 where it disclaimed any interest in the lawsuit based on its
capacity as the trustee to the foreclosure sale.

6. On or about December 19, 2018, Plaintiffs filed an Application for Entry of

00512
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Default against Sables even though Sables had appeared in the litigation and filed a declaration
of non-monetary status pursuant to NRS 107.029.

7. On or about January 7, 2019. Plaintffs filed an Objection to Sables” Declaration
of Non-Monetary Status and whereby they claimed Sables violated the Homeowners Bill of
Rights by recording a Notice of Default that did not comply with NRS 107.400 to NRS 107.560
and that the Declaration was moot because of the Default Plaintiffs entered against Sables on
December 21, 2018.

8. On or about January 18, 2019, Plaintiffs, despite the Court’s prior Order, filed an
Application for Entry of Default Judgment whereby they requested a permanent injunction nurnc
pro tunc against Sables from conducting the foreclosure sale. Thus, in essence, the Plaintiffs
attempt to retroactively invalidate the foreclosure sale without posting a bond, as required by
this Court, and despite Sables filing its Declaration of Non-Monetary Status.

9. On or about January 24, 2019, Sables filed a response to the Objection of
Declaration of non-monetary status.

10. On or about January 24, 2019, Sables also filed its Motion to Set Aside Default.

1. On or about February 7, 2019, the U.S. Bank Trust and Fay filed its Response to
Plaintiffs® Application for Entry Default Judgment against Sables.

12. On or about February 7, 2019, the U.S. Bank Trust and Fay 1ts Joinder to Sables’
Motion to Set Aside Default.

13. On February 8, 2019, the U.S. Bank Trust’s counsel sent Plaintiffs’ counsel a
safe harbor letter pursuant to NRCP 11. Counsel failed to respond by the safe harbor deadline
of March 1.

1. LEGAL STANDARD

NRCP 7(b)(3) states, “All motions shall be signed in accordance with Rule 11.” Rule
11 places an affirmative duty on litigants and their attorneys to conduct a reasonable

investigation of the law and the facts underlying a claim betore signing and submitting to the

' See Exhibit A, Rule 11 Letter; also Decl. of Ramir M. Hernandez, Esq.

00513
Page 3 of 10




[t

<o D o ~ (@)} W I O8] (\®]

|\ T N T N T N S NN T N T N S N O | S S GG G
o ST s LY T NG St e S e = V- T R B o N, S O VS N O )

Court any pleading, motion, or other paper.” When an attorney signs a pleading, the signature
serves as a certification that the investigation conducted showed that the factual contentions
have evidentiary support or, if specifically so identified, will likely have evidentiary support
after further investigation or discovery, and that the claims are warranted by existing law or by a
non-frivolous argument for a deviation or extension from existing law.” The standard governing
both the “improper purpose” and “frivolous” inquiries is objective.’*

If the Court determines that an attorney has violated the mandates of N.R.C.P. 11(b), the
Court may sanction the attorney or law firm for his/her/its false certification. Rule 11 sanctions
apply to “a filing that is both baseless and made without a reasonable and competent inquiry.”
Appropriate sanctions include, but are not limited to, an order awarding an order “directing
payment to the movant of some or all of the reasonable attorney’s fees and other expenses

incurred as a direct result of the violation.”®

Iv. LEGAL ARGUMENT

A. Pursuant to NRCP 11, the Court should sanction Plaintiffs’ counsel for filing the
Application for Default Judgment for an improper purpose.

As noted in the U.S. Bank Trust and Fay’s Response to the Application for Default,
Plaintiffs~ filed the Application for Default as a backdoor attempt to unwind the January 4
foreclosure sale by requesting a retroactive permanent injunction prohibiting Sables from
conducing a sale that it already conducted. Specifically, U.S. Bank and Fay’s Response notes
such a request is improper for various reasons: 1) Sables has appeared in the case and therefore
is participating; as a result, the case should be heard on the merits; 2) a nunc pro tunc order
cannot be used to modify its prior order to the detriment of the parties; 3) Sables’ default cannot
be imputed to the U.S. Bank Trust or Fay; 4) Sables cannot be defaulted pursuant to NRS

107.029(1) because it has filed a declaration of monetary status; and S) the Court previously

2 NRCP 11(b); see also MOORE’S FEDERAL PRACTICE, § 11.11 [1][2]{a] (3d ed. 1999).
3G.C. & K.B. Invs., Inc. v. Wilson, 326 F.3d 1096, 1109 (9th Cir. 2003); citing N.R.C.P.
11(b)(2)-(3); Townsend v. Holman Consulting, 929 F.2d 1358, 1362 (9th Cir. 1990).
4

Id.
3 Inre Keegan Mgt. Co. Sec. Lit., 78 F.3d 431,434 (9th Cir.1995).
*N.R.C.P. 11(c)Q2).

00514
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ruled that the foreclosure sale could moved forward if Plaintiffs failed to post the injunction
bond.”

Based on the above, the filing of the Application of Default Judgment is not an instance
where there is an arguable issue of law. Instead, Plaintiffs’ counsel filing and signing of the
Application was an instance of trying to abuse the rules in order to undo something that this
Court already previously allowed, the foreclosure of the Property, in a way that the U.S. Bank
and Fay could not possibly defend itself against. Indeed, it constitutes an abuse of process.
especially because Plaintiffs’ counsel 1) had an ulterior motive in filing the Application for
Default Judgment; and 2) defaulted a party that has appeared and is participating in the case,
especially to the detriment of other parties, which by itself is not a regular process in a judicial
proceeding® In fact, the Nevada Supreme Court has clearly stated Plaintiffs’ counsel cannot
use the default process for the purpose he is attempting to use it here.’ Opposing counsel has
had an opportunity to correct his error by withdrawing his Motion. He has failed to do so.

As such, this Court is well within its rights to sanction opposing counsel for his filing of
the Application for Entry of Default Judgment. Pursuant to Rule 11, this Court should award
the U.S. Bank Trust and Fay’s attorney’s fees and costs for having to file a Response to the
Application and this Rule 11 Motion as well as having to appear for any hearings. Moreover,
the Court should impose a separate monetary sanction against Plaintiffs’ as a deterrent to him

from ever filing a similar motion in the future.

7 See generally, Response to Application for Default Judgment against Sables, LLC.

8 See, LaMantia v. Redisi, 118 Nev. 27, 30, 38 P.3d 877, 879 (2002)(*“This court has also
previously explained that the elements of an abuse of process claim are: (1) an ulterior purpose
by the defendants other than resolving a legal dispute, and (2) a willful act in the use of the legal
process not proper in the regular conduct of the proceeding.” Abuse of process can arise from
both civil and criminal proceedings.™).

K See, Doyle v. Jorgensen, 82 Nev. 196, 203, 414 P.2d 707, 711 (1966), overruled on other
grounds by Gasseft v. Snappy Car Rental, 111 Nev. 1416, 906 P.2d 258 (1995)(holding that a
party cannot be held liable for the defaulted actions of another party); Scrimer v. Dist. Ct., 116
Nev. 507, 998 P.2d 1190 (2000)(“ [ W]hen making a determination under NRCP 4(1), the
District Court should recognize that “good public policy dictates that cases be adjudicated on
their merits.”)(internal citations omitted).
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B. Plaintiffs’ counsel failure to withdraw the Application for Default Judgment
constitutes a violation of his ethical duties for which the Court may sanction him.

This Court is well within its rights to sanction Plaintiffs™ counsel for violating his ethical
duties, including the imposition of monetary sanctions.'’ In this instance, Plaintiffs’ counsel’s
filing of the Application for Default violates several of the Nevada Rules of Professional
Conduct. First, counsel violated Rule 3.1 which states, “[a] lawyer shall not bring or defend a
proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for
doing so that is not frivolous, which includes a good faith argument for an extension,
modification or reversal of existing law.” In presenting the Application for Default Judgment
for the sole purpose of frustrating this Court’s prior order regarding the foreclosure sale, counsel
has presented a frivolous pleading that has no basis in law and 1s open contempt of this Court’s
prior orders.

Moreover, counsel in filing the Application of Default Judgment has violated his duty of
candor to the tribunal. NRPC 3.3(a) states “[a] lawyer shall not knowingly: Make a false
statement of fact or law to a tribunal or fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer.” In this instance, counsel has made a false
statement of law by attempting to unwind the January 4, 2019, foreclosure sale through
procedural gamesmanship. There is no basis to default a party nunc pro tunc, especially, as
noted in the Response to Application for Default, to the detriment of another party’s rights.

Finally, Plaintiffs’ counsel has failed his duty regarding his relations with opposing
counsel. NRPC 3.5A states, “[w]hen a lawyer knows or reasonably should know the identity of
a lawyer representing an opposing party, he or she should not take advantage of the lawyer by
causing any default or dismissal to be entered without first inquiring about the opposing

lawyer’s intention to proceed.” Here, counsel has defaulted Sables even though Sables filed a

10 See, Thomas v. City of N. Las Vegas, 122 Nev. 82, 96, 127 P.3d 1057, 1067 (2006) (“Zealous
advocacy is the cornerstone of good lawyering and the bedrock of a just legal system. However,
zeal cannot give way to unprofessionalism, noncompliance with court rules, or, most
importantly, to violations. of the ethical duties of candor to the courts and to opposing
counsel.”; also, Molski v. Evergreen Dynasty Corp., 500 F.3d 1047, 1063 (9th Cir. 2007)
(“Violations of ethics rules can also serve as a ground for imposing sanctions.”)(internal
citations omitted).
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Declaration of Non-Monetary Status, which tolled Sables™ duty to file an Answer or otherwise
responsive pleading to the Complaint. Moreover, he seeks to permanently enjoin Sables’®
foreclosure of the property on January 4, 2019, retroactively to the detriment of the U.S. Bank
Trust and Fay right to foreclose. An application seeking monetary damages would have been
more than sufficient and would not have required either the U.S. Bank Trust or Fay to take any
further action. Instead, opposing counsel took it a step further, which has forced the U.S. Bank
Trust and Fay to file a response to the Application, even though the default was not directed at
them.

Overall, opposing counsel’s conduct warrants monetary sanctions for counsel’s failure
to adhere to the ethical rules. Pursuant to the cited case law, the U.S. Bank Trust and Fay
respectfully ask that this Court enter a monetary sanctions order as well as an award of
attorney’s fees and costs its having to file a response to the Application for Default.

/.1
/.1
1.1
/.0
/1.0
/.1.]
/.1
/1.
1.1
1.1/
1.0/
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1.1/
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V. CONCLUSION

Plaintiffs” counsel’s filing of the Application of Default Judgment is nothing more than
a surreptitious attempt to get a prior ruling of this Court reversed. This has forced the U.S.
Bank and Fay to take actions to protect its rights through the filing of its Response to the
Application for Default Judgment. All signs point to the Application for Default Judgment
being made for an improper purpose. Further, it constitutes a violation of Plaintiffs’ counsel’s
ethical duties under the Nevada Rules of Professional Conduct. Thus, the Court should grant
the Motion for Rule 11 Sanction in its entirety and award the U.S. Bank Trust’s fees and costs
for having to respond to the Application for Default Judgment as well as sanction Plamtiff’s
counsel for his improper conduct.

DATED this 14th day of March, 2018.

Christop' -
Nevada Bar No. 11291

Ramir M. Hemandez, Esq.

Nevada Bar No. 13146

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as
Legal Title Trustee and Fay Servicing LLC
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AFFIRMATION
Pursuant to NRS 239B.03/603A.040

The undersigned does hereby affirm that the {oregoing document does not contain any

of the following information governed by NRS 239B.030 and NRS 603A.040:

1. Social Security Number:

2. Driver License Number or Identification Card Number; or

3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s

financial account.

The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 14th day of March, 2019.

WRIGHT, FINLAY AK,LLP

e,

Christopfief A.J. Swft

Nevada BarNo. 11291

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as
Legal Title Trustee and Fay Servicing LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this (%/“’\ day of March, 2019, I did cause a true copy of the foregoing
MOTION FOR RULE 11 SANCTIONS AGAINST PLAINTIFFS to be served by placing a

copy in the mail, addressed as follows:
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Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Shadd A. Wade, Esq.

ZIEVE, BRODNAX & STEELE, LLP
9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

An Enyee of WR&F, INLAY & ZAK, LLP
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Direct Dial: 702-983-5142
Email: rhernandez@wrightlegal .net

February 8, 2019

Michael Millward, Esq.
Michael Millward Law, Ltd.
1591 Mono Ave.

Minden, NV 89423

Sent via return receipt mail—Tracking No. 70180680000078803532
Sent via email: michael@millwardlaw.com

Re:  Case Name : Lincicome, Vicenta

Property Address . 70 Riverside Dr, Dayton, Nevada, 89403
Client Reference No. : 114477 Lincicome, Vincenta
WFZ Case No. 1 688-2018429

RE: SAFE HARBOR LETTER—MOTION FOR RULE 11 SANCTIONS

Dear Mr. Millward:

Pursuant to Rule 11 of the Nevada Rules of Civil Procedure, I am sending you this letter to withdraw your
Application for Default Judgment against Sables, LLC filed on or about January 18, 2019. As outlined in
the Response to the Application filed on or about February 7, 2019, the Application is wholly improper
because it seeks to retroactively annul the foreclosure sale this court allowed to take place on January 4,
2019, which would forever prejudice the rights of my clients, the U.S. Bank Trust and Fay.

When we spoke about this on the phone, you refused to withdraw your Application and then attempted to
explain to me why your filing was proper. Unfortunately, there is no basis for nunc pro tunc default
relief. Nor is there any basis for default relief that would affect the rights of parties that have appeared in
the case. On top of that, Sables has now appeared and is participating in the case. Despite Sables having
filed a Declaration of Non-Monetary status, which pursuant to NRS 107.029(1) tolls the time of their
having to file a response to the Complaint, you continue to pursue the default against Sables. What
trouble me is that you clain to have experience in foreclosures and bankruptcy law. If that is the case,

Nevada Office Arizona Office \Washington Office thah Office Oregon Office

7785 W. Sal:ara Ave., Suite 200 16427 N. Scotedale Hoad, Suite 300 3600 15* Ave W, Sukte 202 2975 W. Executlve Phwy, Sufie 125 121 SW Morrison, Sulte 1100
Las Vegas. NV 8917 Seottsdale, AZ 85234 Scarsle, WA 9BIIS Mailbox 155 Porttand. QR 97204

Main Phone (7(12) $75-7964 Maln Phone (949) 477-5150 Main Phone (425} 2%6-3116 Lebtt, UT 84043 Main Phone (503) 479-E671

Matn Phone (801) 893-4905 Matin Fax (949) 608-9142

Main Fax (702) 946- 1345

Maln Fax: (707) 946-1343
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Michael Millward, Esq.
February §, 2019
Page 2

then you know that you cannot apply for the type of default judgment you have applied for here. It would
be one thing if you were seeking a monetary judgment against Sables. but to seek retroactive relief to
undo the foreclosure sale is nothing short of abusive and has necessitated our having to file a response to
the Application. Thus, you filed your Application for Default Judgment for an improper purpose and

therefore are subject to Rule 11 sanctions.

1 would also add, and as described m our Motion for Sanctions, that your Application for Default
Judgment violates several of your ethical duties under the Nevada Rules of Professional Conduct.
Importantly, you have not been fair to opposing counse! or the tribunal in this matter. In fact, it has come
to my attention that 1) you have not served all of the filings you have made in this case to all counsel; and
2) you have entered defaults before the three-day period to file defaults have expired. While this has not
necessarily happened to my client, 1 believe that once presented to the Court, it will show that you have
acted in an unfair manner strictly for the purposes of having your claims adjudicated on technicalities
rather than the merits. That is not how the law in Nevada works.

Pursuant to Rule 11, 1 have attached a copy of the Motion [ intend to file with the Court should you not
withdraw your Motion within the twenty-one day safe harbor period as provided for in Rule 11. As you
are aware, a Rule 11 motion allows for the imposition of monetary sanctions against the offending party.
These include attorney’s fees and costs.  1f the Rule 11 Motion is filed, I will also ask the court to impose

a monetary sanction against you personally to deter this type of conduct in the future.

If you have any questions regarding this matter, please do not hesitate to contact me.

Sincerely,

WRIGWNLA\/ &%’K}LLP

Ramir M. Hernandez, Esq
Enclosures

Cc:  Shadd A. Wade, Esq., ZIEVE, BRODNAX & STEELE, LLP
Darren T. Brenner, Esq., Scott R. Lachman, Esq., AKERMAN LLP

Waoshingon Office
3600 13 Ave W Site 2(0
Seattle, WA 98119
Main Phone {949) $77-5050

Nevada Olfice Arizona Office

7785 W Sakhara Ave., Suite 200 16427 N. Seotisdale Road, Suite X
Las Vegas, NV 89117 Scotsdale, AZ #3254

Main Phorc: (702) 4757964 Main Phone: (949) 477-5050

Maln Fax (702) 946-1345

Utah Ollxce

2975 W. Execitive Phwy, Suite 233
Mailbay 153

Lehi, UT 84043

Main Plione (801) 893-4901

Nain Fax {702) 946-1345

Oregon Office

121 SW Mornsan, Suite 1875
Portland. OR 97204

Main Phane: (503) $79-8871
Matn Fax {949) 608-9142
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WRIGHT, FINLAY & ZAK, LLP F l L E‘ D
Christopher A.J. Swift, Esq. = - A
NevadapBar No. 11291 ! 2BISHAR 1S P 12 3b
Ramir M. Hernandez, Esq. g he T
Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345
thernandez@wrightlegal.net
Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,
as Legal Title Trustee and Fay Servicing LLC '

THIRD JUDICIAL DISTRICT COURT

-

| LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-¢cv-01332
VICENTA LINCICOME, | Dept. No.: 1I
Plaintiffs, _ ' '
vs. ’ DECLARATION OF RAMIR M.

HERNANDEZ, ESQ. IN SUPPORT OF
MOTION FOR RULE 11 SANCTIONS
AGAINST PLAINTIFFS

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

I, RAMIR M. HERNANDEZ, declare as follows:
| 1. I am an associate attorney for Wright, Finlay & Zak, LLP, and 1 am duly
admitted to practice before this Court. _ ’
2. I am also counsel of record for Defendants Prof-2013 M4-Legal Title Trust, by
U.S. Bank, National Association, as Legal Title Trustee (“U.S. Bank Trust”) and Fay Servicing
LLC (“Fay”)(collectively “Defendants”).
3. I have personal knowledge of the facts set forth in this declaration, unless

otherwise stated, and I could and would testify competently to them if called as a witness.
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4. I submit this declaration in support of Defendants™ Motion for Rule 11 Sanctions
against Plaintiffs.

5. On February 8, 2019, our office served Plaintiffs” counsel a safe harbor letter
pursuant to NRCP 11. Plaintiff’s counsel failed to respond by the safe harbor deadline
prescribed NRCP 11, The safe harbor letter contained a copy of the Motion for Rule 11
Sanctions.

I declare under penalty of perjury and the law of the State of Nevada that the foregoing is

true and correct.

Executed this 14th day of March, 2019.

Ramir M. Hernandez, Esq.

Page 2 of 4 00525




AFFIRMATION
Pursuant to NRS 239B.03/603A.040

The undersigned does hereby aftirm that the foregoing document does not contain any

of the following information governed by NRS 239B.030 and NRS 603A.040:

1. Social Security Number:

2. Driver License Number or Identification Card Number; or

3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s

financial account.

The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 14th day of March, 2019.

WRIGHT, FINLAY & ZAK, LLP

iy

Christopher A.J. Swift

Nevada Bar No. 11291

Ramir M. Hermandez, Esq.

Nevada Bar No. 13146

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as
Legal Title Trustee and Fay Servicing LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), 1 certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this _’L@_\ day of March, 2019, 1 did cause a true copy of the foregoing
DECLARATION OF RAMIR M. HERNANDEZ, ESQ. IN SUPPORT OF MOTION FOR
RULE 11 SANCTIONS AGAINST PLAINTIFFS to be served by placing a copy in the mail,

addressed as follows:

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Shadd A. Wade, Esq.

ZIEVE, BRODNAX & STEELE, LLP
9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200

Las Vegas, NV 89134
P

An Emp}oye of WRIGHT, F AY & ZAK, LLP
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AKERMAN LLP
o

1635 VILLAGE CENTER CIRCLE, STE. 200
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LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 - FAX: (702) 380-8572
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134
Telephone:(702) 634-5000
Facsimile:(702) 380-8572

Email: darren.brenner@akerman.com
Email: scott.lachman@akerman.com

Attorneys for Defendant Bank of America, N.A.
THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and| Case No. 18-cv-01332
VICENTA LINCICOME, Dept.No.: II

Plaintiffs,

NOTICE OF ENTRY OF STIPULATION
V. AND ORDER TO SET ASIDE AND
A\ E DEFAULT OF DEFENDANT
SABLES, LLC, a Nevada limited liability BQISIQTOF ﬁMERIC £ N.A. AND TO

company, as trustee of the Deed of Trust given | pERMIT BANK OF AMERICA., N.A. TO
by Vicenta Lincicome and dated 5/23/2007; FH%GA RESPONSE ’

FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.
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1633 VILLAGE CENTER CIRCLE. STE 200

AKERMAN LLP
LAS VEGAS, NEVADA 89134
TEL . (702) 634-3000 - FAX: (702) 380-8372

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that a STIPULATION AND ORDER TO SET ASIDE AND
VACATE DEFAULT OF DEFENDANT BANK OF AMERICA, N.A. AND TO PERMIT
BANK OF AMERICA, N.A. TO FILE A RESPONSE has been entered by this Court on the 4"
day of March, 2019, in the above-captioned matter. A copy of said Order is attached hereto as
Exhibit 1.

DATED this 13" day of March, 2019,

AKERMAN LLP

( s ( T
-

‘\ ’ QL
DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386
SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016
1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A.

AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirms that the foregoing does not contain the social security
number of any person or other personal information as defined by NRS 603A.040.
DATED this 13" day of March, 2019.

AKERMAN LLP

P

<\\'\‘ ~'/// ,\\‘M‘»m-“w ‘
DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386
SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016
1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A.

482863751
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AKERMAN LLP
1633 VILLAGE CENTER CIRCLE. STE. 200

LAS VEGAS. NEVADA 89134
TEL.: (702) 634-3000 - FAX: (702) 380-8572

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that | am an employee of Akerman LLP, and that on this 13" day
of March, 2019, T caused to be served a true and correct copy of the foregoing NOTICE OF
ENTRY OF STIPULATION AND ORDER TO SET ASIDE AND VACATE DEFAULT OF
DEFENDANT BANK OF AMERICA, N.A. AND TO PERMIT BANK OF AMERICA, N.A,
TO FILE A RESPONSE, in the following manner:

(UNITED STATES MAIL) By depositing a copy of the above-referenced document for
mailing in the United States Mail, first-class postage prepaid, at Las Vegas, Nevada, to the parties

listed below at their last-known mailing addresses, on the date above written:

Michael G. Millward, Esq. Christopher A.J. Swift, Esq.
MiLLWARD Law, LTD. Rarnir M. Hernandez, Esq.
1591 Mono Avenue WRIGHT, FINLAY & ZAK, LLP
Minden, Nevada 89423 7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

Attorneys for Plaintiffs
Attorneys Defendants, Prof-2013 M4-Legal
Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

Vol

An employee of AKERMAN LLP \

482863751
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AKERMAN LLP

1635 VILLAGE CENTER CIRCLE. STE. 200

LAS VEGAS. NEVADA 89134
TEL.: (702) 634-3000 — FAX: (702) 380-8572

10

11

Exhibit 1

482806375:1

EXHIBIT LIST

Stipulation and Order to Set Aside and Vacate Default of Defendant Bank of
America, N.A. and to Permit Bank of America, N.A. to File a Response
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AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, STE. 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 —~ FAD: (702) 380-8572

w

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No, 12016

AKERMAN LLP

1635 Village Center Circle, Ste., 200
Las Vegas, Nevada 89134
Telephone:(702) 634-5000
Facsimile:(702) 380-8572

Email: darren.brenner{@akerman.com
Email: scott.lachman@akerman.com

Attorneys for Defendant Bank of America, N.A.
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Victoria Tovar

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR. and

VICENTA LINCICOME,
Plaintiffs,
V.

SABLES, LLC, a Nevada limited liability
company, as trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
TFinancial, LLC, PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANI,, NLA,, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50,

Defendants.

476399941
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Plaintiffs Albert Ellis Lincicome, Jr. and Vicenta Lincicome (Plaintiffs) and Defendant
Bank of America, N. A, (BANA) submit this stipulation to set aside and vacate the default of
defendant BANA and to permit BANA to file a response as follows, subject to court approval:

1. Plaintiffs filed the operative complaint on November 7, 2018, and BANA was
served shortly thereafter,

2. Plaintiffs served a notice of intent to take default by mail on December 13, 2018;

3. Plaintiffs filed their Application for Entry of Default on December 21, 2018, and
thereafter, that same day the Court Clerk entered BANA’s Default;

4, BANA mailed its responsive pleading on December 20, 2018, prior to entry of
default, however, according to the court's records, default had been entered shortly before
BANA's response was received and filed;

5. In the interests of justice and to avoid unnecessary law and motion practice,
Plaintiffs and BANA have agreed and stipulate that BANA’s default be set aside and vacated and
that BANA be permitted to file a responsive pleading within 10 days of the date of the filing of
notice of entry of the Court’s Order vacating and setting aside BANA’s default; and

6. The parties agree that neither party will be prejudiced by the entry of this
stipulation,

IT IS SO STIPULATED.

Dated: | ¢ e wooy 28,2019 Dated: February 12,2019

AKERMAN LLP MILLWARD LAW, LTD

2

O

DARREN T. BRENNER, ESQ.
Nevada Bar No, 8386

SCOTT R, LACHMAN, ESQ. 1591 Mono Avenue
Nevada Bar No, 12016 Minden, NV 89423
1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134 Attorneys for Plaintiffs

Artorneys for Bank of America, N.A,
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22
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26
27
28

ORDER

ITIS HEREBY ORDERED default is set aside and defendant Bank of America, N A, is

to file its responsive pleading to plaintiffs' complaint within 10 days of notice of entry of this

order.

1T IS SO ORDERED.,

Respectfully submitted by
AKERMANLLP

T
K\ ’/C T

Y
DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386
SCOTT R, LACHMAN, ESQ.
Nevada Bar No, 12016
1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A.

176399941
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AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirms that the foregoing does not contain the social
security number of any person or other personal information as defined by NRS 603A.040,

DATED this_ 2\ day of February, 2019.

AKERMAN LLP

\\L _______ N

DARREN T, BRENNER, ESQ,
Nevada Bar No. 8386
SCOTT R. LACHMAN, ESQ.

200

AKERMAN LLP
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Nevada Bar No, 12016

1635 Village Center Circle, Ste, 200

Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A.
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134
Telephone:(702) 634-5000
Facsimile:(702) 380-8572

Email: darren.brenner@akerman.com
Email: scott.lachman@akerman.com

Attorneys for Defendant Bank of America, N.A.
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THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
V.

SABLES, LLC, a Nevada limited lability
company, as trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

Case No. 18-cv-01332
Dept. No.: Il

DEFENDANT BANK OF AMERICA,
N.A'S MOTION TO  DISMISS
PLAINTIFFS' COMPLAINT
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7

Defendant Bank of America, N.A. (BANA) moves to dismiss Plaintiffs Albert Ellis

Lincicome, Jr. and Vicenta Lincicome complaint, pursuant to Nevada Rules of Civil Procedure

Rule 12(b)(5), for failure to state a claim upon which relief can be granted.'

DATED this 21st day of March, 2019.

AKERMAN LLP

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A.

' BANA previously filed a motion to dismiss on December 21, 2018. BANA agreed to re-file its
motion to dismiss after entry of the stipulation and order setting aside and vacating default against
BANA. This motion to dismiss is substantially similar to the prior motion.

473308491
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MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

Plaintiffs' claims against BANA are barred by the six-year statute of limitations. NRS
11.190(1)(b). This case arises from the pending foreclosure of real property in Lyon County that
BANA has no interest in. Plaintiffs seek to stop foreclosure by alleging wrongdoing in the
foreclosure process by the current servicer (Fay Servicing) and beneficiary (US Bank). Plaintiffs
also seek damages and declaratory relief against BANA for its purported October 2009 breach of
a 2009 Loan Modification Agreement (LMA).

There are no actionable claims against BANA in this matter. Plainti[fs concede BANA
has no role in the foreclosure, thus BANA cannot be held responsible for any purported statutory
violation, even if valid. The claims concerning the alleged breach of the 2009 LMA are long time
barred. Plaintiffs concede they knew in October 2009 that BANA had purportedly breached the
2009 LMA. At the latest, they knew in December 2011, when they allege BANA refused to accept
purportedly tendered modification payments. The action should have been brought by October
2015 or December 2017 at the latest. This action was filed November 7, 2018, Because the claims
cannot survive against BANA, the court should grant BANA's motion to dismiss.

II. STATEMENT OF ALLEGATIONS

A. The Deed of Trust and Assignments

On or about May 23, 2007, Vicenta Lincicome financed the property known as 70 Riverside
Drive, Dayton, Nevada 89403 with a loan in the amount of $381,150.00, secured by deed of trust
recorded on May 25, 2007. Exhibit 1 to Complaint, Complaint. 910, 12, 13. The deed of trust
identifies Sierra Pacific Mortgage Company, Inc. as the lender and Mortgage Electronic
Registration Systems, Inc. (MERS) as the beneficiary and nominee for the lender.

On November 10, 2010, MERS recorded an assignment of the deed of trust, transferring
its interest to BAC Home Loans Servicing LP FKA Countrywide Home Loans Servicing LP
(BAC). On August 15, 2011, MERS recorded a second assignment of the deed of trust,
transferring its interest in the deed of trust to Bank of America, N.A., Successor by Merger to BAC

Home Loans Servicing, LP FKA Countrywide Home Loans Servicing, L.P. (BANA). On

3
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November 25, 2015, BANA recorded an assignment of the deed of trust transferring its interest to
the U.S. Bank Trust. Complaint 448, Exhibit 12.

B. Default and Modification Efforts

Plaintiffs allege borrower Vincenta Lincicomc defaulted on the loan in June 2008.
Complaint §15. According to the pleadings, she applied for and was offered a LMA from BANA
in July 2009. Complaint 1918, 81-82, Exhibit 3. According to the LMA, the payments were to
commence in September 2009 once Plaintiffs signed the LMA and returned the agreement as
instructed. 9§18, Exhibit 3. Plaintiffs allege they complied with the instructions. 920, 83.
Plaintiffs allege they made a payment towards the modification in Scptember 2009, but were
informed by a BANA representative that there was no record of a modification. Y21, 88.
According to Plaintiffs, the representative, Crystal, accepted the payment to credit it to the account
once the LMA was entered. 9921, 89. They were allcgedly informed by a different representative
that BANA would investigate the status of the LMA. §23.

Plaintiffs allcge the following month Vicenta Lincicome attempted to make a payment at
a BANA branch. Complaint §23. According to Plaintiffs, the BANA representative could not find
a record of the modification and refused to accept the payment. 423. Plaintiffs also allege they
received a statement in October 2009 that established that the loan had not been modified as
agreed. 924. In March 2011, the modification was signed and recorded. 9Y85-86. Plaintiffs
allege they continued to inquire about the status of the LMA, and attempted to make modification
payments, until December 2011. According to Plaintiffs, the Bank continued to state it was
investigating (425%) and refused to accept the payments (1490, 97). Plaintiffs allege BANA
breached the LMA by failing to process it and the payments according to the LMA's terms. 492.

C. Foreclosure

Plaintiffs allege Sables, as trustee under the deed of trust, recorded a notice of default on

November 3, 2017. Complaint. 57, Exhibit 13. They dispute information in the notice of default

% Plaintiffs' allegations are inconsistent. In paragraph 91, they allege the verbal and written
communications from BANA, wherein BANA indicated it was continuing to research or investigate
the status of the LMA, occurred between October 1, 2009 through March 2010.

4
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and allege improprieties in the recording of it. §§59, 61. In October 12, 2018, Sables recorded a
notice of trustee sale. No foreclosure sale has occurred. BANA has no interest in the foreclosure.

IIl. LEGAL STANDARD

A defendant is entitled to dismissal under Rule 12(b)(5) when a plaintiff fails to state a
claim upon which relief can be granted. NRCP 12(b)(5). The Nevada Supreme Court historically
interpreted NRCP 12(b)(5) as allowing dismissal if a plaintiff could prove no set of facts which
could entitle her to relief. Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228, 181 P.3d
670, 672 (2008); Bergmann v. Boyce, 109 Nev. 670, 675, 856 P.2d 560, 563 (1993). The court is
"not bound to accept as true a legal conclusion couched as a factual allegation." Papasan v. Allain,
478 U.S. 265, 286 (1986). The court should dismiss all claims against BANA because Plaintiffs
cannot prove any set of facts which, ifaccepted by the trier of fact as true, would entitle it to relief.
These claims include: breach of contract, breach of duty to act in good faith and fair dealing,
declaratory relief.

Without conceding any fact, BANA accepts Plaintiffs' allegations as true for purposes of
this motion only. See Stockmeier v. Nev. Dep't of Corrections, 124 Nev. 313,316, 183 P.3d 133,
135 (2008) (accepting allegations of complaint as true to determine a motion to dismiss).

IV.  LEGAL ARGUMENT

A. All Claims Premised On Breach or Enforcement of the 2009 LMA Are Time
Barred by the Six Year Statute of Limitations

Plaintiffs' breach of contract claim is premised on the allegation BANA breached the LMA
by failing to process payments tendered as late as December 2011, Complaint §§90, 92. The
breach of covenant of good faith and fair dealing claim alleges that BANA violated its duty by not
accepting payments from October 1, 2009 forward. 997. The declaratory relief claim seeks a
declaration regarding the extent of the debt secured by the deed of trust, as modified by the LMA,
in essence, seeking to enforce the LMA. §100. Plaintiffs’ causes of action regarding breach or
enforcement of the LMA are fatally time-barred.

NRS 11.190 provides that a statute of limitations for "[a]n action upon a contract,

obligation or liability founded upon an instrument in writing" is six years. NRS 11.190(1)(b). This

5
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statute would thus encompass the causes of action for breach of contract, breach of the covenant
of good faith and fair dealing, and declaratory relief as they are all premised upon the written
LMA. See also Bank of New York v. Foothills at MacDonald Ranch Master Ass'n, 329 F. Supp.
3d 1221, 1230 (D. Nev. 2018) ("Where a claim for declaratory relief could have been resolved
through another form of action which has a specific limitations period, the specific period of time
will govern.") (citing Levald, Inc. v. City of Palm Desert, 998 F.2d 680, 688 (9th Cir. 1993)
(internal quotation marks omitted)).

A cause of action for breach of contract "accrues as soon as the plaintift knows or should
know of facts constituting a breach." Bemis v. Estate of Bemis, 114 Nev. 1021, 1025-26, 967 P.2d
437, 440-41 (1998) (citing Soper v. Means, 111 Nev. 1290, 1294, 903 P.2d 222, 224 (1995));
Taylor Bean & Whitaker Mortg. Corp. v. Vargas, No. 70363,2017 WL 6597161, at *1 (Nev. Dec.
22, 2017) (unpublished disposition). Plaintiffs are expected to exercise due diligence in
determining whether they have a cause of action. See Sierra Pacific Power Co. v. Nye, 80 Nev.
88,389 P.2d 387 (1964). Where evidence demonstrates that a plaintiff discovered, or should have
discovered, facts giving rise to a cause of action, dismissal on statute of limitations grounds is
appropriate. Bemis, 114 Nev. at 1025, 967 P.2d at 440; Taylor Bean & Whitaker Mortg. Corp.,
2017 WL 6597161, at *1 (complaint alleged date defendant failed to make required payment; thus
plaintiff knew or should have known date cause of action accrued).

Plaintiffs attach a signed and recorded copy of a written LMA. Complaint {18, Exhibit 3.
Plaintiffs allege the complied with the terms of the agreement — they signed it and returned it to
BANA as instructed. 4920, 83. They concede they tendered a payment pursuant to the LMA in
September 2009. {921, 88. However, immediately thereafter, Plaintiffs became aware BANA
would not accept the terms of the LMA. 4923, 24. BANA refused to accept the October 2009
payment, informed Plaintiffs there was no record of a modification, and sent Plaintiffs a loan
statement that did not include the terms of the modification. §923. 24. Plaintiffs further concede
they were aware BANA would not accept payments from October 2009 through December 2011

(9990, 97), even though the modification had been recorded in March 2011 (985-86).

47330849:1
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Given the foregoing, Plaintiffs knew, or should have known, they had a cause of action
against BANA as early as October 2009. They certainly were aware they had a cause of action
against BANA by December 2011, the last date they allege BANA refused to accept their tendered
payment. Based on the facts alleged by Plaintiffs and the evidence attached to the complaint,
Plaintiffs cannot overcome the statute of limitations for their claims.

B. The Declaratory Relief Cause of Action Fails

Plaintiffs allege there is a dispute between Plaintiffs and Defendants as to the extent of the
debt secured by the Deed of Trust, as modified in July 2009. Complaint §100. Plaintiffs allege
their performance is excused due to BANA's purported breach of the LMA. 4101, Plaintiffs fail
to state a cause of action.

Generally, declaratory relief is a remedy rather than an independent claim for relief. See,
e.g., Hymas v. Deutsche Bank Nat. Trust Co., No. 2:13-cv-1869-RCJ-GWF, 2013 WL 6795731,
at *5 (D. Nev. Dec. 19, 2013) (holding that neither injunctive relief nor declaratory relief constitute
an independent cause of action), Contreras v. Master Fin., Inc., 3:10-cv-0477-LRH-VPC, 2011
WL 32513, *4 (D. Nev. Jan. 4, 2011) (finding that claims for injunctive or declaratory relief are
remedies that may be afforded to a party after he has sufficiently established and proven his claims;
they are not a separate causes of action). As discussed above, Plaintiffs fail to state a cause of
action concerning enforcement of the LMA. Any such claim would be time-barred.

However, in some cases, declaratory relief is available where: "(1) a justiciable controversy
exists between persons with adverse interests, (2) the party seeking declaratory relief has a legally
protectable interest in the controversy, and (3) the issue is ripe for judicial determination." Cny.
of Clark ex rel. Univ. Med. Ctr. v. Upchurch, 114 Nev. 749, 752, 961 P.2d 754, 756 (1998). To
the extent the cause of action seeks a declaration concerning the obligations under the deed of trust
and the promissory note, BANA is not a party to any alleged controversy concerning those
instruments. BANA assigned the deed of trust to US Bank. Servicing of the loan was released to
Fay Servicing. Sables is the trustee under the deed of trust conducting the foreclosure. BANA
has no role in the foreclosure or any attempt to enforce the deed of trust. There is no justiciable

controversy between Plaintiffs and BANA in the enforcement of the deed or the note.

7
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V. CONCLUSION

The complaint fails to state a claim upon which relief may be granted and should be
dismissed under Rule 12(b)(5). The court should dismiss all of Plaintiffs' causes of action against
BANA with prejudice because amendment would be futile. Plaintiffs are not entitled to special
damages or any fees for that matter against BANA under the circumstances described herein. See
NRS 107.560. Rather BANA is entitled to fees under NRS 18.010 since the claims against it
where brought without reasonable ground and to harass BANA.

Plaintiffs filed a motion for leave to amend its complaint. Plaintiffs' proposed amended
complaint does not alter the allegations or claims against BANA. This court should strike all
allegations and claims against BANA from the amended complaint should it grant leave.

DATED this 21st day of March, 2019,
AKERMAN LLP
C AN
DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386
SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016
1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134
Attorneys for Bank of America, N.A.

AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirms that the foregoing does not contain the social security
number of any person or other personal information as defined by NRS 603 A.040.
DATED this 21st day of March, 2019,

AKERMAN LLP

DARKEN T. BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134
Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 21% day

of March, 2019, I caused to be served a true and correct copy of the foregoing DEFENDANT

BANK OF AMERICA, N.A.'"S MOTION TO DISMISS PLAINTIFFS' COMPLAINT, in the

following manner:

(UNITED STATES MAIL) By depositing a copy of the above-referenced document for

mailing in the United States Mail, first-class postage prepaid, at Las Vegas, Nevada, to the parties

listed below at their last-known mailing addresses, on the date above written as follows:

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, Nevada 89423
Attorneys for Plaintiffs

Shadd A. Wade, Es.q

ZIEVE, BRODNAX & STEELE, LLP
9435 West Russell Road, Suite 120
Las Vegas, NV §9148

Attorneys for Sables, LLC

473308491

Christopher A.J. Swift, Esq.

Rarnir M. Hernandez, Esq.

WRIGHT, FINLAY & ZAK, LLP

7785 W. Sahara Ave, Sutte 200

Las Vegas, NV 89117

Attorneys Defendants, Prof-2013 M4-Legal
Title Trust. by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

(2 R

A employee of AKERMAN LLP
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The undersigned affirms that this document does not
contain personal information, pursuant to NRS 603A.040 Victoria Tovar

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* 3k ok kK Xk

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,

OPPOSITION TO US BANK'S MOTION
FOR RULE 11 SANCTIONS

V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S,
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

N M M M M e N M M N N S N i i S P N

Defendants.

COME NOW, Plaintiffs, Albert Ellis Lincicome, Jr., and Vicenta Lincicome (hereinafter
“Plaintiffs”), by and through their aftorney of record, Michael G. Millward, Esq., of Millward
Law, Ltd., and hereby submit this paper in opposition to the Motion for Rule 11 Sanctions
Against Plaintiffs filed by Defendant U.S. Bank National Association, Trustee of Prof-2013
M4-Legal Title Trust.

This Opposition is based upon the papers and pleadings on file, the following
Memorandum of Points and Authorities, the Declaration of Michael G. Millward, and the
Declaration of Rebekah Higginbotham.

/7
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Defendant U.S. Bank National Association, Trustee of Prof-2013 M4-Legal Title Trust
(hereinafter "US Bank”) in its Motion for Rule 11 Sanctions Against Plaintiffs (hereinafter
“Motion”) seeks to improperly use Rule 11 of the Nevada Rules of Civil Procedure to
intimidate and sanction Plaintiffs for seeking relief for which they are entitled to pursuant to
NRCP 55. Plaintiffs’ Application for Entry of Default Judgment is properly before this Court
and is not made for any improper purpose.

Therefore, for the reasons provided herein, US Bank'’s Motion for Rule 11 Sanctions
Against Plaintiffs (hereinafter "Motion”) should be denied.

II. FACTUAL & PROCEDURAL BACKGROUND

1. On November 7, 2018, the Lincicomes filed a Complaint for Declaratory Relief
(hereinafter “Complaint”) and an Application for Ex Parte Restraining Order, Preliminary
Injunction and Permanent Injunction (hereinafter "TRO Application”) in the Third Judicial
District Court of the State of Nevada, as Case No. 18-CV-01332, therein seeking to restrain
and permanently enjoin Defendants from foreclosing on the Lincicomes’ home located at 70
Riverside Drive, Dayton, Nevada 89403 (hereinafter “Premises” or “Lincicomes’ Home") as
well as other relief upon other claims.

2. Additionally, on November 7, 2018, a Notice of Lis Pendens was filed in the
Third Judicial District Court Case No. 18-CV-01332 pertaining to the Premises and was
recorded on November 8, 2018, with the Lyon County Recorder as Document No. 588549.

3. On November 8, 2018, the Third Judicial District Court entered an Order
providing that Sables, LLC, is restrained and temporarily enjoined from selling the
Lincicomes’ Home at public auction “until further order of the Court.” A copy of the
November 8, 2018 Order is attached as Exhibit 1.

4, On November 14, 2018, the Third Judicial District Court entered a Corrected
Order also restraining and enjoining SABLES, from selling the Premises “until further order of

the Court.” See Ct. 11/14/18 Ord.

OPPOSITION TO US BANK'S MOTION FOR RULE II
SANCTIONS PAGE2 OF Il
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5. Sables was served with a copy of the Complaint and TRO Application by regular
mail on November 7, 2018. See Plaintiffs’ Certificate of Service filed November 8, 2018.

6. Sables was served with Plaintiffs’ Summons and Complaint by personal service
on November 19, 2018.

7. On November 20, 2018, the Court held a hearing on the TRO Application.

8. Defendants US Bank and Fay Servicing, LLC (hereinafter “Fay”) appeared at
the November 20, 2018 hearing through Ramir M. Hernandez, Esq., of Wright Finlay & Zak,
LLP. Defendant Sables, LLC, did not appear at the November 20, 2018 hearing and did not
file an opposition or other responsive paper to Plaintiff's TRO Application.

9. On December 21, 2018, the Third Judicial District Court took SABLES’ default.

10. Also on December 21, 2018, Sables mailed its Declaration of Non-Monetary
Status (hereinafter “"Sables’ Notice”) by U.S. Mail. US Bank incorrectly alleges in its Motion
that Sabies’ Notice was filed on December 18, 2018. See US Bank Mot., p.3, Ins. 25-27.
The Court Clerk reports that Sables’ Notice of Non-Monetary Status was not filed with the
Court until December 24, 2018. See the Declaration of Rebekah Higginbotham attached
hereto as Exhibit 2.

11. On December 18, 2018, with written approval of US Bank’s counsel, the
undersigned counsel submitted a proposed Order concerning the November 21, 2018
hearing to the Court for fiing. See the Declaration of Michael G. Millward attached
hereto as Exhibit 3. On December 31, 2018, the Court signed the proposed Order. A copy
of the December 31, 2018 Order is attached as Exhibit 4.

12. On Page 6 of the December 31, 2018 Order the Court orders “[t]hat Sables,
LLC, is hereby enjoined from selling at public auction the real property located at 70
Riverside Drive, Dayton, Lyon County, Nevada, and identified in the Notice of Trustee’s Sale
recorded with the Office of the Lyon County Recorder as Document No. 587470, until further
order of the Court.” Ex. 4.

13. On January 4, 2019, a Notice of Entry of Order concerning entry of the Court’s
December 31, 2018 Order was served on all interested parties. See Plaintiffs’ 1/8/19 Notice

OPPOSITION TO US BANK'S MOTION FOR RuLE |1
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of Entry of Order. The Notice of Entry of Order was received and filed by the Court Clerk on
January 8, 2019. Ex. 2.

14. On January 4, 2019, without seeking an order of the Court, Sables sold the
Premises by way of foreclosure auction to Breckenridge Property Fund 2016, LLC, a Utah
limited liability company. See recorded Trustee’s Deed Upon Sale attached as Exhibit 5.

15.  OnJanuary 9, 2018, the Lincicomes filed their Objection to Declaration of Non-
Monetary Status, therein objecting to Defendant Sables’ claim that it was entitled to non-
monetary status when it was personally liable for violating the Homeowners Bill of Rights,
and when the Clerk had taken Sables’ Default. See Pls 1/9/19 Obj.

16. OnJanuary 22, 2019, the Lincicomes filed their Application for Entry of Default
Judgment, seeking a permanent injunction against Sables to be effective December 21,
2018, the date of the Court Clerk took Sables’ Default. Pls. 1/22/19 Appl. for Def. Judgmt.;
Clk 12/21/18 Def.

17.  As of the date of this Opposition, pursuant to the Court’s December 31, 2018
Order, Sables remains enjoined from foreclosing on the Lincicomes’ Home. Ct. 12/31/18
Ord., p. 6.

III. ARGUMENT

) The Application For Default Judgment Does Not Violate NRCP 11(b)

US Bank seeks sanctions for the filing of Plaintiffs’ Application for Default
Judgment on grounds that it is “frivolous” pursuant to NRCP 11(b). On the contrary, it
is US Bank’s Motion for sanctions that is a frivolous attempt to bully and intimidate the
Lincicomes from seeking relief to which they are entitled.

Neither Plaintiffs nor the undersigned counsel have violated NRCP 11(b). NRCP

11(b) provides as follows:

(b) Representations to the Court. By presenting to the court
a pleading, written motion, or other paper — whether by
signing, filing, submitting, or later advocating it — an attorney
or unrepresented party certifies that to the best of the person’s
knowledge, information, and belief, formed after an inquiry
reasonable under the circumstances:

OPPOSITION TO US BANK'S MOTION FOR RULE |l
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(1) it is not being presented for any improper purpose, such
as to harass, cause unnecessary delay, or needlessly increase
the cost of litigation;

(2) the claims, defenses, and other legal contentions are
warranted by existing law or by a nonfrivolous argument for
extending, modifying, or reversing existing law or for
establishing new law;

(3) the factual contentions have evidentiary support or, if
specifically so identified, will likely have evidentiary support
after a reasonable opportunity for further investigation or
discovery; and

(4) the denials of factual contentions are warranted on the
evidence or, if specifically so identified, are reasonably based
on belief or a lack of information.

In the case Bergman v. Boyce, 109 Nev. 670, 676, 856 P.2d 560, 564 (1993), the
Nevada Supreme Court held that a claim is frivolous if it is “both baseless and made
without reasonable and competent inquiry.”

The Lincicomes' Application for a Default Judgment is not sought for an “improper
purpose . . . to harass, cause unnecessary delay, or needlessly increase cost of
litigation.” NRCP 11(b)(1); Ex. 3. The relief sought, a Default Judgment made effective
as of the date of Sables’ Default, is not “baseless” or sought without “reasonable and
competent inquiry.” December 21, 2018, is the date Plaintiffs became “entitled” to
default judgment against Sables. See NRCP 55 (effective prior to March 1, 2019).

a. Plaintiffs are entitled to Default Judgment

Sables did not oppose the Lincicomes’ November 7, 2018 TRO Application
seeking the issuance of a permanent injunction. Sables did not appear at the November
21, 2018 hearing regarding Plaintiffs’ TRO Application. Sables also did not file an
Answer or other responsive pleading to Plaintiff's Complaint which therein included a
claim for injunctive relief. See Pl. Compl. pp. 10-12. Sables’ failure to participate in this
matter or otherwise timely respond to Plaintiffs’ TRO Application and Complaint entitles
Plaintiffs to the relief sought. See NRCP 55.

US Bank alleges that the Application for Default Judgment is a “backdoor attempt
to unwind the January 4 foreclosure sale by requesting retroactive permanent injunction

prohibiting Sables from conducing as sale it already conducted (sic).” US Bank Mot., p.4,

QPPOSITION TO US BANK'S MOTION FOR RULE I
SANCTIONS PAGE 5 OF |1

00550




10

11

12

13

14

1591 Mono Ave, Minden NV 89423
(775) 6O0-2776

MILLWARD LAV, LTD

@

Ins.17-19. US Bank is wrong on the facts and in its characterization of Plaintiffs’
Application for Entry of Default Judgment.

Pertinent to the relief sought in Plaintiffs’ Application for Entry of Default
Judgment are the conclusions of law made by the Court based upon its oral
pronouncements at the November 21, 2018 hearing. In the Court’s December 31, 20.18

Order the Court concluded:

2. That Plaintiffs established that irreparable injury would result
if Defendant Sables, LLC, was permitted to exercise the power
of sale and foreclose on the Plaintiffs' real property located at
70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor
Parcel Number 29-401-17;

3. That Plaintiffs have established that they will succeed on
their claim that Defendants have violated NRS 107.500(1)(b)
for failing to provide accurate information required to be
provided prior to the initiation of a foreclosure; and

4. That Plaintiffs have established to the Court's satisfaction
that they were likely to succeed on the merits of their claims
pertaining to material violations of the Homeowner's Bill of
Rights pursuant to NRS 107.400 through NRS 107.560.

Ex. 4, pp.5-6.

The Court entered the following Order directed specifically as Sables:

That Sables, LLC, is hereby enjoined from selling at public auction
the real property located at 70 Riverside Drive, Dayton, Lyon
County, Nevada, and identified in the Notice of Trustee’s Sale
recorded with the Office of the Lyon County Recorder as Document
No. 587470, until further order of the Court.

Ex. 4, p.6.

The Court Order directed the Lincicomes to post a bond, and provided that their
failure to do so as well as provide Notice of Bond by the deadlines stated in the Order
would relieve Defendants of their duty to comply with the injunction. Id.

Contrary to US Bank’s insinuation in its Motion, the Court’'s December 31, 2018
Order continued to enjoin Sables from foreclosing on the Lincicomes’ Home until the
Court had entered an additional order. Id. However, based upon the terms of the
Order, Defendants would be able seek an order permitting foreclosure if the Lincicomes

had not filed a timely Notice of Bond. See id.
/7
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Accordingly, the Lincicomes cannot seek to “unwind the January 4 foreclosure
sale” by way of a permanent injunction when Sables was already enjoined from
foreclosing by way of the December 31, 2018 Order. See id.

b. Plaintiffs’ request that Default Judgment be effective Nunc Pro
" Tunc is not improper or frivolous.

The relief sought in Plaintiffs’ Application for Default Judgment seeks the relief
sought in their Complaint and TRO Application as of the date Sables’ Default was
entered.

A nunc pro tunc order is entered to "make a record speak the truth concerning
acts done." Finley v. Finley, 65 Nev. 113, 118, 189 P.2d 334, 336 (1948), overruled on
other grounds by Day v. Day, 80 Nev. 386, 395 P.2d 321 (1964) (citing Talbot v. Mack,
41 Nev. 245, 255, 169 P. 25, 27 (1917)).

Here, based upon the Court’s pronouncements at the November 21, 2018
hearing, Plaintiffs were entitled to an injunction preventing the foreclosure of their
home. See Ex. 1. Thereafter, Plaintiffs became entitled to the entry of a default
judgment when the Court clerk entered Sables’ default. See NRCP 55.

On this point, whether a default judgment can be entered and made effective
nunc pro tunc to the date the court clerk entered the parties’ default remains an
unanswered guestion under Nevada law.

The only Nevada case that the undersigned was abie to find considering the issue
is Opaco Lumber & Realty Co. V. Phipps, 75 Nev. 312, 340 P.2d 95 (1959). In that
case, the Nevada Supreme Court considered whether the trial court should have ordered
entry of default, nunc pro tunc, when the appellant was entitled to entry of default at
the time it was submitted. 75 Nev. at 315, 340 P.2d at 96.

The Nevada Supreme Court determined that “entry of default may well be one
approach to the problem of his right to have stricken a tardy answer . . . [but] [t]his

court has taken a different approach . . .” Id. The Nevada Supreme Court did not
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condemn the appellants argument for entry of a default, nunc pro tunc, as frivolous,
improper, or as a means to harass. See id.

Plaintiffs’ and their counsel do not believe that a request that judgment be
entered nunc pro tunc is improper when Plaintiffs were entitled to default judgment as of
the date Sables’ default was entered by the Court Clerk. Ex. 3. At the November 20,
2018 hearing, the Court found that Plaintiffs’ were likely to prevail on their claim and
were entitled to the injunctive relief sough. See Ct. 12/31/18 Ord. Furthermore,
because the Court’s prior orders entered in this matter enjoined Sables from foreclosing
upon the Lincicomes’ Home “until further order of the Court,” the relief sought in the
form of a permanent injunction nunc pro tunc would not materially prejudice any party
to this matter. See Ex. 4.

IV. CONCLUSION

US Bank’s decision to seek sanctions regarding Plaintiffs’ Application for Entry of
Default is both offensive and improper. Plaintiffs are clearly entitled to a permanent
injunction against Sables when Sables failed to plead or otherwise oppose the relief
sought by Plaintiffs. It would appear that US Bank’s argument is filed for the purpose of
distracting the Court from the fact that Sables January 4, 2019 foreclosure was
accomplished in violation of both the November 8, 2018 and the December 31, 2018
Orders.

/]
/7
/]
/7
/7
//
/]
//
/]
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Therefore, for the reasons stated herein, Plaintiffs respectfully request that this
Court conclude that their Application for Default Judgment is not frivolous and was not
filed for an improper purpose, and that US Bank’s Motion for Rule 11 Sanctions Against
Plaintiffs be denied in its entirety.

AFFIRMATION

The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the social security number of any person, or other personal information as defined by
NRS 603A.040.

Dated this 27 day of March, 2019

MILLWARD LAV, LTD.

2

" Millward, Esq. /

Michael

OPPOSITION TO US BANK'S MOTION FOR RULE |
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CERTIFICATE OF MAILING
Pursuant to NRCP5(b), I hereby certify that service of the Opposition to US Bank’s
Motion for Rule 11 Sanctions was made on the ﬁday of March 2019, by depositing
a true copy of the same for mailing with the United States Postal Service, addressed to

the following:

8 SABLES, LLC FAY SERVICING, LLC
¢/o Shadd A. Wade, Esq. Christopher A. J. Swift, Esq.
9 Zieve, Brodnax & Steel Ramir M. Hernandez, Esq.
9435 W. Russel Rd., Suite 120 Wright, Finlay & Zak, LLP
10 Las Vegas, NV 89148 7785 W. Sahara Ave., Suite 200
11 Las Vegas, NV 89117
12 US BANK BANK OF AMERICA
13 PROF-2013-M4 LEGAL TITLE TRUST Scott R. Lachman, Esq.
Christopher A. J. Swift, Esq. Darren T. Brenner, Esq.
14 Ramir M. Hernandez, Esq. Ackerman, LLP
Wright, Finlay & Zak, LLP 1635 Village Center Circle, Suite 200
15 7785 W. Sahara Ave., Suite 200 Las Vegas, NV 89134

Las Vegas, NV 89117

21 Rebekah Higginbotham, Paralegal
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

% Kk K Xk Xk

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,

V. ORDER
SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicorne and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

Nt S St ot st Sl Nt e st Sl il il wsl ot it il el

Defendants,

THIS MATTER comes before the Court upon the Application for Ex Parte Restraining
Order, Preliminary Injunction and Permanent Injunction filed on November 7, 2018, by
Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta Lincicome.

THE COURT having reviewed the Application, the supporting evidence submitted

‘therewith, and the representations of counsel, hereby makes the following FINDINGS OF

FACT:

1. That a Notice of Trustee’s Sale was recorded by Sables, LLC, the current
trustee under that certaln Deed of Trust recorded in Lyon County, Nevada, on May 25, 2007,
as Document No. 407150, noticing sale of the Plaintiff's real property there in described;

OrDER PAGE | OF 3
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2. That Plaintiffs have established that irreparable injury will result if Defendant
Sables, LLC, is permitted to exercise the power of sale and foreclosure on the Plaintiffs’ real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor Parcel
Number 29-401-17; and

3. That Plaintiffs have established to the Court’s satisfaction that Plaintiffs are
likely to succeed on the merits of their claim for injunctive relief under NRS 107.560 for
material violations of the Homeowner’s Bill of Rights.

THEREFORE, GOOD CAUSE APPEARING, the Court hereby enters the following Orders:

1. That Sables, LLC, is hereby restrained and temporarily enjoined from selling at
public auction the real property identified in the Notice of Trustee’s Sale recorded with the
Office of the Lyon County Recorder as Document No. 587470, at public auction until further
order of the Court.

2. That the Notice of Trustee’s Sale recorded on October 12, 2019, is hereby
cancelled and that the public auction of the property described in the Notice of Trustee’s Sale
is héreby vacated. |

3. - Thata hearing to determine whether a preliminary injunction should issue shall

be held bn (%D November, 2018 at 9\30 PM at the coufthous_e located at 911

Harvey Way, Yerington, Nevada. Defendants, or any one of them, may appear at that time

to be heard why the Injunction should not issue;

4. That Plaintiffs are ordered to provide proper service of this Order, pursuant to
NRCP 5.

5. That Plaintiffs are not required to post bond.

6. That Plaintiffs are hereby ordered to appear at the above stated time set for
the hearing in order to address their request for Issuance of a prehmlnary injunction.

ITIS SO ORDERED

Dated this _9__ day of November, 2018
//_\ 74L

DISTRICT JUDGE

OroeR PAGE 2 OF 3
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DECLARATION OF REBEKAH HIGGINBOTHAM

I, Rebekah Higginbotham, under penalty of perjury under the laws of the State of
Nevada, declare that the assertions of this Declaration are true and correct and state the
following:

1. That I am an employee of Millward Law, Ltd.;

2. That I contacted the Court Clerk by telephone and verified that Sables’ Notice of
Non-Monetary Status was filed with the Court on December 24, 2018; and

3. That the Notice of Entry of Order concerning entry of the Court’s December 31,
2018 Order was received and filed by the Court Clerk on January 8, 2019.

Further Declarant sayeth naught.

DATED this 27 day of March, 2019 L\A—L‘@(\ i

Rebekah Higginbotham

DECLARATION OF MICHAEL G. MILLWARD, EsQ. PAGE | OF |
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DECLARATION OF MICHAEL G. MILLWARD, ESQ.

I, Michael G. Millward, Esqg., under penalty of perjury under the laws of the State of
Nevada, declare that the assertions of this Declaration are true and correct and state the
following:

1. That I am an attorney practicing law with the firm Millward Law, Ltd.;

2. That I represent Plaintiffs Ellis and Vicenta Lincicome concerning Third Judicial
District Case No. 18-CV-01332;

3. That the Lincicomes’ Application for a Default Judgment is not sought for an
improper purpose, to harass, cause unnecessary delay, or needlessly increase cost of
litigation;

4. ThatI believe that, pursuant to NRCP 55 effective at the date of the Application for
Entry of Default Judgment filed January 22, 2019, that Plaintiffs became entitled to the relief
sought in their Complaint by Plaintiffs, a permanent injunction; and

5. That I believe that a reasonable basis exists for entry of a default judgment in
favor of Plaintiffs as sought in Plaintiffs’ Application for Entry of Default Judgment.

Further Declarant sayeth naught.
DATED this &% day of March, 2019

7 Millward, Esd.

DECLARATION OF MICHAEL G. MILLWARD, EsQ. PAGE | OF |
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Case No: 18-Cv-01332 TISDIC 31 A1 4D
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* X %k % X

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,

V. ORDER
SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

et Sl i S N il S St o it st it st i StV N it it

Defendants.

THIS MATTER comes before the Court upon the Application for Ex Parte Restraining
Order, Preliminary Injunction and Permanent Injunction (hereinafter “Application”) filed on
November 7, 2018, by Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta Lincicome
(hereinafter “Lincicomes”), thereby seeking a restraining order, preliminary injunction and
permanent injunction upon the sale of the Lincicomes’ residence by Sables, LLC, at public
auction.

On November 8, 2018, the Court entered an Order temporarily enjoining and
restraining Sables, LLC, from conducting a trustee’s sale of the Lincicomes’ residence, and

set a hearing upon the application to occur on November 20, 2018,

ORrDER
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On November 14, 2018, Defendants Prof-2013 M4-Legal Title Trust, by U.S. Bank,
N.A., as Legal Title Trustee (hereinafter "US Bank”) and Fay Servicing, LLC (hereinafter “Fay
Servicing”), filed their Response to Application for Ex Parte Restraining Order, Preliminary
Injunction and Permanent Injunction (hereinafter “Response”). Defendants argued in their
Response that Plaintiff’'s arguments lack merit because Plaintiffs had previously consented to
foreclosure, and because violations of the applicable Homeowners Bill of Rights statute are
not material.

On November 20, 2018, the Court held a hearing on the Application and Response.
The Lincicomes attended with their attorney, Michael G. Millward, Esq., of Millward Law, Ltd.,
and US Bank and Fay Servicing appeared through their counsel Ramir M. Hernandez, Esq., of
Wright, Finlay & Zak, LLP. As well, Defendant Bank of America, N.A., (hereinafter “Bank of
America”) appeared telephonically through Its counsel Scott Lachman, Esq., of Akerman,
LLP.

Counsel at the hearing stipulated to the admission of the evidence presented in the
Application and Response previously filed before the Court as well as documents presented
at the hearing on behalf of the Lincicomes. Addltionally, Counsel stipulated that the
Lincicomes’ respective Affidavits filed with the Application be considered as evidence by the
Court as testimony.

The Court having considered the documentary evidence, testimony and arguments
presented hereby makes the following FINDINGS OF FACT:

1. That on May 23, 2007, in connection with the purchase of the residence located
at 70 Riverside Drive, Dayton, Nevada 89403, Vicenta Lincicome (hereinafter “Vicenta")
executed a Promissory Note in favor of Sierra Pacific, and also a Deed of Trust (hereinafter
*2007 DOT”) in favor of Mortgage Electronic Registration Systems, Inc. (hereinafter referred
to as "MERS"), as the nominee for Sierra Pacific, to secure the mortgage loan;

2. That on or about July 11, 2009, Bank of America offered Vicenta a Loan
Modification Agreement (hereinafter “LMA") which modifled and extended the maturity date

ORDER
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of the 2007 DOT from June 1, 2037, to August 1, 2049 and further modified the interest rate
applicable to the 2007 DOT by reducing the same from 6.875% to 4.875%;

3. That the LMA provided that on September 1, 2014, the interest rate applicable
to the 2007 DOT would Increase from 4.875% to 5.375%;

4, That the LMA capitalized existing arrears of September 1, 2009, and modified
the principal balance owed under the 2007 DOT from $381,150 to $417,196.58;

5. That on July 31, 2009, Vicenta accepted Bank of America’s offer to modify the
2007 DOT, and executed the LMA and sent the document to Bank of America;

6. That on September 1, 2009, the Lincicomes made a payment of $2,272.62 to
Bank of America upon the 2007 DOT as modified by the LMA;

7. That on September 1, 2009, Bank of America accepted payment, but was
unable to find the modified loan in its system;

8. That on October 1, 2009, Bank of America refused payment from the
Lincicomes, because it did not have a record that the 2007 DOT had been modified by the
LMA;

9. That the Lincicomes’ requests to make payment on the 2007 DOT as modified
by the LMA between October 1, 2009 and December 2011, were refused by Bank of
America;

10. That the Lincicomes flled a petition for Chapter 13 Bankruptcy protection
before the United States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case
No. 10-51219, and listed Bank of America as a secured creditor;

11. That Bank of America did not file a claim or appear in the Lincicomes Chapter
13 Bankruptcy case prior to confirmation of the Lincicomes’ Chapter 13 Plan;

12. That on May 4, 2011, Bank of America recorded a fully executed copy of the
July 11, 2009 LMA with the office of the Lyon County Recorder, as Document No. 475808;

13. That the Lincicomes were not made aware of the execution and recording of
the LMA until 2017,

/1!

ORDER
PAGE3 OF 8

00568




e A

e i e

i

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

14. That on November 26, 2014, Bank of America appeared in the Lincicomes’
Chapter 13 Bankruptcy case and filed a Motion for Relief of Stay seeking relief from the
automatic stay, pursuant to 11 U.S.C. § 362;

15. That Bank of America’s Motion for Relief of Stay did not inform the Lincicomes
or the Bankruptcy Court that the LMA had been executed and recorded;

16. That on June 15, 2015, the Bankruptcy Court Clerk granted the Lincicomes a
discharge of all of their scheduled debts;

17. That on August 1, 2015, Bank of America transferred the servicing of the 2007
DOT as modified by the LMA to Fay Servicing;

18. That all statements provided by Fay Servicing to the Lincicomes between
August 10, 2015 and October 10, 2018, do not reflect that the terms of the 2007 DOT had
been modified by the LMA.

19. All statements between August 10, 2015 and October 10, 2018, reported the
principal balance owed, the applicable interest rate, the payment amount, the total
arrearage owed, as well as the total number of payments remaining due;

20. That on November 10, 2015, Bank of America assigned its interest in the Deed
of Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title
Trustee (hereinafter “US Bank”);

21. That on November 3, 2017, Sables, LLC, as then acting Trustee under the 2007
DOT, recorded Its Notice of Breach and Default and of Election to Sell the Real Property
under Deed of Trust (herelnafter "NOD") with the Lyon County Recorder as Document No.
572258;

22. That the NOD provides that the “subject Deed of Trust was modified by Loan
Modification Agreement recorded as Instrument 475808 . . . on 5/4/2011;"

23. That the NOD provides that all monthly Instaliments from "9/1/2008" forward
are due, instead of 9/1/2009 as required by the LMA;

24. That the NOD provides that the principal balance owed is $381,150.00, instead
of $417,196.58 as provided in the LMA;
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25. That on October 12, 2018, Defendant Sables, LLC, recorded its Notice of
Trustee’s Sale with the Lyon County Recorder as Document No. 587470, providing that the
Property would be sold by public auction on November 9, 2018, at 11:00 AM, at the Lyon
County Court House on 31 S. Main Street, Yerington, Nevada 89447,

26. That under the circumstances the foreclosure of the Lincicome’s residence
would cause them irreparable injury;

27. The LMA appears to be a valid modification of the 2007 DOT;

28. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the total balance owed Vicenta Lincicome under the 2007
DOT as modified by the LMA;

29. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the principal obligation owed by Vicenta Lincicome under
the 2007 DOT as modified under the LMA;

30. That based on the record before the Court at the hearing neither Fay Servicing
nor Sabiles has accurately reported the date through which 2007 DOT as modified under LMA
is pald; and

31. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the current interest rate effective under the 2007 DOT as
modified under the LMA.

The Court héreby enters the following Conclusions of Law:

1. The Homeowners Bill of Rights codified under NRS 107.400 through NRS
107.560 is applicable to this foreclosure matter;

2. That Plaintiffs established that irreparable injury would resuit if Defendant
Sables, LLC, was permitted to exercise the power of sale and foreclose on the Plaintiffs’ real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor Parcel
Number 29-401-17;

/1
//
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3. That Plaintiffs have established that they will succeed on their claim that
Defendants have violated NRS 107.500(1)(b) for failing to provide accurate information
required to be provided prior to the initiation of a foreclosure; and

9. That Plaintiffs have established to the Court’s satisfaction that they were likely
to succeed on the merits of their claims pertaining to material violations of the Homeowner’s
Bill of Rights pursuant to NRS 107.400 through NRS 107.560.

THEREFORE, GOOD CAUSE APPEARING, the Court enters the following orders:

1. That Sables, LLC, is hereby enjoined from selling at public auction the real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, and identified in the
Notice of Trustee’s Sale recorded with the Office of the Lyon County Recorder as Document
No. 587470, until further order of the Court;

2. That Plaintiffs shall post bond a2 bond in the amount of $172,610.67 by
December 20, 2018, and shall file with the Court and serve opposing counsel with a Notice of
Bond filing;

3. That the injunction shall be effective against Defendants so long as bond Is
posted and Plaintiffs post additional security in the sum of $2,105.10 on January 20, 2019,
and on the 20" day of each month thereafter with the Third Judicial District Court Clerk’s
office;

4, Plaintiffs shall file 2 notice of compliance with the requirement to pay additional
security with the Third Judicial District Court Clerk and shall contemporaneously serve the
same upon Defendants after making payment of additional security as set forth above;

5. That failure of Plaintiffs to timely post 2 bond and provide notice of bond by
December 20, 2018, shall relieve Defendants of their duty to comply with this injunction
enjoining the sale of 70 Riverside Drive, Dayton, Lyon County, Nevada, until a filing of notice
of bond and a notice of compliance of Plaintiffs’ satisfaction of the requirement to post
additional security with the Third Judicial District Court Clerk in this matter are thereafter
served upon Defendants; and
//

ORDER
PAGES OF 8

00571




i N A i B b o st

A st A ek e 0

o M,

s A i R Vi

10

11

12

13

14

17

18

19

20

21

22

23

24

25

26

27

28

6. That the Court’s orders entered in the Court’s November 8, 2018 Order and the
Court’s November 14, 2018 Corrected Order, pertaining to the cancellation of the Notice of
Sale, are hereby set aside.

IT IS SO ORDERED.

Dated this _3)\__6¥day of December, 2018 i gf '

DISTRICT JUDGE

AFFIRMATION
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the social security number of any person, or other personal information as defined

by NRS 603A.040.

Reviewed, approved and submitted this I8 day of December, 2018

Millward Law, Ltd.
1591 Mono Ave.
Minden, NV 89423

ORDER
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Reviewed, approved and submitted this 51{ é?v of December, 2018.

Ramir M. Hermandex-Esq.
Nevada Bar No. 13146
Wright, Finlay & Zak
7785 W. Sahara Ave., Sulte 200
Las Vegas, NV 89117

ORDER
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70 RIVERSIDE DR Doc #: 591393

01/252019 08:21 AM Page: 1 of 2

OFFICIA
APN.: 029-401-17 IAL RECORD

RECORDING REQUESTED BY: Lyon County, NV
. Margie Kassebaum, Recorder

AND WHEN RECORDED TO: Fee: $38.00 RPTT: $1,148.66
Breckenridge Property Fund, 2016, LLC Recorded By: Inhumildad
2320 Potosi St. Ste 130
Las Vegas, NV 89146

Reeorded As An Accommodation
Forward Tax Statements to Only Withoet Liability
the address given above

SPACE ABOVE LINE FOR RECORDER'S USE
T.S. # 16-42397

Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE

Transfer Tax: SJL\_A&_SS

‘The Grantee Hercin WAS NOT the Foreclosing Beneficiary.
The Amount of the Unpaid Debt was $671,249.37

The Amount Peid by the Grantee was $294,000.01

Said Property is in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, (whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LLC

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND 1S DESCRIBED AS FOLLOWS:

All that certain real property situate in the County of Lyou, State of Nevada, described as follows:

Lot 42 as show on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687,

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of the
Carson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records.

Requested By: FIRST AMERICAN TITLE INSURANCE G

00575



TRUSTEE'S DEED UPON SALE

T.S. #: 16-42397
Order #: 160069595-NV-VYOO

Trustee having complied with all applicable statutory requirements of the State of Nevada and performed all duties
required by the Deed of Trust including sending a Notice of Breach and Election to Sell within ten days afier its
recording and a Notice of Sale at least twenty days prior to the Sale Date by certified return receipt mail, postage pre-
paid to each person entitled to notice in compliance with Nevada Revised Statutes 107.080.

All requirements per Nevada Statutes regarding the mailing, personal delivery and publication of copies of Notice of
Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale, and the posting of copies of Notice of
Trustee's Sale have been complied with. Trustee, in compliance with said Notice of Trustee's sale and in exercise of
its powers under said Deed of Trust sold said real property at public auction on 1/4/2019. Grantee, being the highest
bidder at said sale became the purchaser of said property for the amount bid, being $ $294,000.01, in lawful money
of the United States, in pro per, receipt there of is hereby acknowledged in full/partial satisfaction of the debt secured
by said Deed of Trust.

In witness thereof, SABLES, LLC, a Nevada limited liability company, as Trustee ka5 this
be hereunto affixed.

lay, caused its name to

Date: 1/15/2019 SABLES, LLC, a Nevs

fla limited lighility company

Geoffrey Neal, Trusiee Sale Officer

e

A notary public or other officer completing this certificate NeAr\
verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 1/15/2019 before me, the undersigned, J. Develasco Notary Public, personally appeared Geoffrey Neal who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and. acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/het/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Cahfomla that the foreg{)mg paragraph is
true and correct. CASC

%Q\M “1\%& Eroves 52180

WITNESS my hand and seal. gh- pe T E g
&/ z ‘ Notary Public - California &
e Gl Orange County £
Signature (Seal) Sdind/  Commission # 2147185

ev asco’ ey Comm. Expires Mar 21, 2020
.J ’Dege\ CSC O roe
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The undersigned affirms that this document does not T ar

contain personal information, pursuant to NRS 603A.040 Victorl Victoria Toval  ~...-v

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

EEEEE

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,
2

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

Defendants.

OPPOSITION TO BANK OF AMERICA'S
MOTION TO DISMISS
PLAINTIFFS’ COMPLAINT

N e e e N N i s s N N ot N o o

COME NOW, Plaintiffs, Albert Ellis Lincicome, Jr., and Vicenta Lincicome, by and
through their attorney of record, Michael G. Millward, Esq., of Millward Law, Ltd., and hereby
submit their Opposition to Defendant Bank of America, N.A.’s Motion to Dismiss Plaintiffs’
Complaint filed herein on December 21, 2018.

This Opposition is supported by applicable law, the Memorandum of Points and
Authorities set forth below, and the pleadings and papers on file herein.

Dated this ™ day of April, 2019.
MILLWARD LAW, LTD

Attorney for Plaintiffs

OPPOSITION TO DEFENDANT BANK OF AMERICA, N.A.'S
MOTION TO DisMIss PLAINTIFFS” COMPLAINT PAGE | OF I7
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Bank of America, N.A. (hereinafter "BOA”), seeks to dismiss Plaintiffs’ Complaint for
failure to state a claim upon which relief can be granted. BOA argues in its Motion that
Plaintiffs’ claims against BOA are barred by the statute of limitations.

Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta Lincicome’s (hereinafter “Lincicomes”
6r “Plaintiffs”) claims against BOA are not time barred. In 2009 the Lincicomes accepted an
offer by BOA to modify their home loan.

After signing the Loan Modification Agreement offered by BOA and mailing it, while
making their first payment, BOA claimed to have no record of the modification in its system.
Thereafter, BOA rejected payments and failed to modify the terms of the loan. Plaintiffs, not
knowing whether BOA ever received the agreement, reasonably had no reason to believe
they could enforce the lost agreement.

Thereafter, in 2011, BOA apparently found the agreement and executed it and
recorded it. However, BOA did not give Plaintiffs any notice that the agreement had been
found, signed and recorded, nor did it update the terms of the loan to reflect the terms of
the modification.

Instead, BOA continued to seek to enforce the Deed of Trust as if the modification did
not exist. Thereafter, BOA assigned its loan to PROF-2013-M4 Legal Title Trust, by U.S.
Bank National Association, as Legal Title Trustee (hereinafter “US Bank”). In 2017, the
Trustee of the Deed of Trust, Sables, LLC, recited in its Notice of Default that the Deed of
Trust was modified by the modification agreement recorded in 2011. Delivery of the Notice
of Default was the first time the Lincicomes had learned that BOA had received and accepted
their loan modification.

Under the circumstances, BOA’s acts of denying the existence of the modification, as
well as their failure to otherwise provide any notice that it had executed and recorded the
modification agreement, all the while accepting payments, tolled the statute of limitations in

favor of the Lincicomes. From the evidence admitted in this matter, BOA misrepresented

OPPOSITION TO DEFENDANT BANK OF AMERICA, N.A.'S
MOTION TO DisMiss PLAINTIFFS” COMPLAINT PAGE2 OF I7
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and hid its acceptance of the modification agreement. Thus, pursuant to NRS 11.200 and
NRS 11.390, the “discovery rule” and “equitable tolling,” the Court should conclude that the
statute of limitations was tolled by BOA’s statements and actions including the acceptance of
payments as well as the assignment of the modified Deed of Trust to US Bank.

For the reasons argued herein, the Lincicomes respectfully request that the Court
deny BOA'’s Motion to dismiss their Complaint in its entirety.

II. FACTUAL BACKGROUND
In May of 2007, the Lincicomes purchased a home located at 70 Riverside
Drive, Dayton, Nevada 89403. Plaintiff Albert Ellis Lincicome, Jr., contributed $80,000
taken from his 401K retirement to make the down payment on the home purchase.

On May 23, 2007, Vicenta Lincicome (hereinafter individually referred to as “Vicenta”)
executed a Promissory Note in favor of Sierra Pacific, and also a Deed of Trust (hereinafter
“2007 DOT") in favor of Mortgage Electronic Registration Systems, Inc. (hereinafter referred
to as “MERS"), as the nominee for Sierra Pacific to secure the mortgage loan.

In 2008, the Lincicomes fell behind in making their mortgage payment. In 2009, after
receiving a Notice of Default, the Lincicomes began the process of applying for a mortgage
workout with BOA.

On July 11, 2009, BOA sent Vicenta a Loan Modification Agreement (hereinafter
“LMA”) which provided that the first payment of $2,272.62 was to be made September 1,
2009. A copy of the LMA is attached hereto as Exhibit 1.

The LMA extended the maturity date applicable to the loan to August 1, 2049, and, as
of August 1, 2009, the interest rate applicable to the loan would be reduced from the current
rate of 6.875% to 4.875%. The LMA provided that on September 1, 2014, the interest rate
would increase to 5.375%. Under the Agreement all arrears were to be capitalized as of
September 1, 2009. A copy of the “Important Message About Your Loan” notice is attached
as Exhibit 2.

On July 31, 2009, Vicenta signed the LMA and sent it to BOA via Federal Express in

the reusable Fed-Ex envelope that was provided with the loan modification package.

OPPOSITION TO DEFENDANT BANK OF AMERICA, N.A.'S
MOTION TO DisMiss PLAINTIFFS” COMPLAINT PAGE3 OF I7
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On September 1, 2009, the Lincicomes went to make their first payment under the
LMA and were informed by a BOA representative named Crystal that no record of the LMA
existed in BOA's system. Crystal, however, accepted the payment and informed the
Lincicomes it would be credited against their loan once the LMA was entered into the system.
Crystal told the Lincicomes to contact BOA customer service and request a coupon book that
would reference the modified loan.

Later on or about September 1, 2009, Vicenta contacted BOA Customer Service via
telephone and was told to go to the Customer Assistance Center on Rose Drive in Reno.
Thé Lincicomes thereafter travelled to BOA’s Customer Service Center in Reno and were
assisted by Manager Barbara Keady. The Lincicomes showed Ms. Keady a copy of the LMA.
Thereafter, Ms. Keady informed the Lincicomes that BOA would investigate the status of the
LMA and get back to them.

On or about October 1, 2009, Vicenta travelled to the Carson City BOA branch to
make the second payment on the LMA. This time the banker, a middle-aged woman,
refused the Lincicome’s payment and indicated that there was no record of the existence of
the LMA in BOA’s computer system.

On October 29, 2009, BOA sent Vicenta a statement contradicting the terms of the
LMA. A copy of the October 29, 2009 statement is attached as Exhibit 3. The October 29,
2009 statement incorrectly reported the following:

1. That the loan is subject to an interest rate of 6.875% instead of 4.875% as

provided in the LMA (Ex. 3);
2. That the total payment amount is $2,435.43 instead of a payment of $2,272.62
under the LMA (Ex. 3);

3. That the principal balance owed is $381,150.00 instead of $417,196.58 as

provided in the LMA (Ex. 3); and

4. That the last payment of $2,272.62, which was made September 1, 2009, was

only a partial payment instead of the payment amount stated due under the LMA.

(Ex. 3).

OPPOSITION TO DEFENDANT BANK OF AMERICA, N.A.'S
MOTION TO DisMiss PLAINTIFFS” COMPLAINT PAGE 4 OF 7
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From October 1, 2009, to December of 2011, the Lincicomes would regularly contact
BOA by phone to check on the status of the LMA. Each time, BOA informed the Lincicomes
that the matter was being investigated and that BOA would get back to them.

During a phone call with BOA that occurred on March 12, 2010, the customer service
agent encouraged Vicenta to seek help from the Department of Housing and Urban
Development’s (hereinafter *"HUD") Financial Guidance Center.

In April, the Lincicomes met with HUD Counselor Lucy Powell, who assisted the
Lincicomes with the design of an action plan, which included the filing of a Chapter 13
Bankruptcy petition to cure the arrearage with BOA, and to force BOA to find and recognize
the LMA.

The Lincicomes filed a petition for Chapter 13 Bankruptcy protection before the United
States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case No. 10-51219,
therein listing BOA as a secured creditor. However, BOA did not file a claim or appear in the
Lincicomes’ bankruptcy case prior to the Bankruptcy Court’s confirmation of the Lincicomes’
Chapter 13 Plan.

On May 4, 2011, unbeknownst to the Lincicomes at the time, BOA recorded a fully
executed copy of the July 11, 2009 LMA with the office of the Lyon County Recorder, as
Document No. 475808. Ex. 1. The Lincicomes remained unaware of the fact that the LMA
had been found and executed until receiving a Notice of Default in 2017 stating that the loan
had been modified.

On November 26, 2014, BOA finally appeared in the Lincicomes’ Bankruptcy and filed
a Motion for Relief of Stay seeking relief from the automatic stay. The Motion provided that
the Lincicomes had been given credit for their September 1, 2009, payment of $2,272.62,
but the filing did not otherwise inform or provide the Lincicomes or the Bankruptcy Court
with a copy of the LMA recorded in 2011. BOA’s November 26, 2014, Motion for Relief of
Stay is attached as Exhibit 4.

On June 15, 2015, the Bankruptcy Court Clerk granted the Lincicomes a discharge of

all of their scheduled debts. Prior to discharge, but after the Court had entered an order

OPPOSITION TO DEFENDANT BANK OF AMERICA, N.A.'S
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granting BOA’s Motion for Relief of Stay, the Lincicomes again applied for a loan modification
with BOA.

On or about April 24, 2015, BOA accepted the loan modification application and
required the Lincicomes to complete three-month trial modification payments before they
could move forward with modifying their mortgage loan.

The Lincicomes made the first two payments timely and BOA accepted the payments.
However, on August 1, 2015, while attempting to make the third trial payment, BOA
informed them that their loan had been transferred to Fay Servicing. A copy of the BOA
statements reflecting the June and July modification payments are attached hereto as
Exhibit 5.

The Lincicomes called Fay Servicing that same day, August 1, 2015, to make payment
and spoke with account manager Rosalind Jackson. Ms. Jackson informed them that Fay
Servicing does not honor BOA trial modifications, and would not accept a payment from the
Lincicomes. The Lincicomes were devastated when neither BOA nor Fay Servicing would
accept their payment, and they were very disturbed that Fay Servicing would not honor
BOA’s April 24, 2015 loan modification agreement.

On August 10, 2015, Fay Servicing generated a Mortgage Statement which does not
reflect the terms of the LMA. A copy of the August 10, 2015 statement is attached hereto as
Exhibit 6. The statement incorrectly reflects the following:

1. That the loan is subject to an interest rate of 6.875% instead of 4.875% as

provided in the LMA (Ex. 6);
2. That the total payment amount is $2,413.95 instead of a payment of $2,272.62
under the LMA (Ex. 6);

3. That the principal balance owed is $381,150.00 instead of $417,196.58 as

provided in the LMA (Ex. 6); and

4. That 85 payments remain due, rather than 73 had the terms of the LMA been

applied. (See Ex. 6).
//
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On November 10, 2015, BOA assigned its interest in the Deed of Trust to PROF-
2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee
(hereinafter “US Bank”). A copy of the Assignment of Deed of Trust dated November 20,
2015, is attached hereto as Exhibit 7.

On November 3, 2017, Sables, LLC, as Trustee under the Deed of Trust, recorded its
Notice of Breach and Default and of Election to Sell the Real Property under Deed of Trust
(hereinafter "NOD”). A copy of the NOD is attached hereto as Exhibit 8.

The NOD acknowledged to the Lincicomes for the first time that the “subject Deed of
Trust was modified by Loan Modification Agreement recorded as Instrument 475808 . . . on
5/4/2011.” Ex. 8. This was the first time that the Lincicomes were ever informed by anyone
that the LMA had been received by BOA, and was thereafter signed and recorded. Id. Prior
to November of 2017, the Lincicomes had no reason to believe that the LMA had ever been
accepted and executed by BOA.

Even though the NOD acknowledges existence of the LMA, the NOD provides that all
monthly installments from “9/1/2008” forward are due instead of 9/1/2009 as provided in
the Loan Modification Agreement. Id.

On October 12, 2018, Defendant Sables recorded its Notice of Trustee’s Sale with the
Lyon County Recorder as Document No. 587470, providing that the Property will be sold by
public auction on November 9, 2018, at 11:00 AM, at the Lyon County Court House on 31 S.
Main Street, Yerington, Nevada 89447. A copy of the Notice of Trustee’s Sale is attached
hereto as Exhibit 9.

On November 7, 2018, the Lincicomes filed a Complaint for Declaratory Relief
(hereinafter “Complaint”) and an Application for Ex Parte Restraining Order, Preliminary
Injunction and Permanent Injunction (hereinafter “TRO Application”) in the Third Judicial
District Court of the State of Nevada, as Case No. 18-CV-01332, therein seeking to restrain
and permanently enjoin Defendant Sables, LLC, from foreclosing on the Lincicomes’ home
located at 70 Riverside Drive, Dayton, Nevada 89403 (hereinafter “Premises” or “Lincicomes’

Home") as well as other relief upon other claims.
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On November 8, 2018, the Third Judicial District Court entered an Order providing
that Sables, LLC, is restrained and temporarily enjoined from selling the Lincicomes’ Home at
public auction “until further order of the Court.”

On November 20, 2018, the Court held a hearing on the TRO Application.

On December 31, 2018, the Court signed its Order enjoining Sables from foreclosing
and finding that Plaintiffs are likely to prevail upon the merits of their case. A copy of the
December 31, 2018 Order is attached as Exhibit 10.

On January 4, 2019, a Notice of Entry of Order concerning entry of the Court’s
December 31, 2018 Order was served on all interested parties. See Plaintiffs’ 1/8/19 Notice
of Entry of Order. The Notice of Entry of Order was received and filed by the Court Clerk on
January 8, 2019.

On January 4, 2019, without seeking an order of the Court, Sables sold the Premises
by way of foreclosure auction to Breckenridge Property Fund 2016, LLC, a Utah limited
liability company. See recorded Trustee’s Deed Upon Sale attached as Exhibit 11.

As of the date of this Opposition, pursuant to the Court’s December 31, 2018 Order,
Sables remains enjoined from foreclosing on the Lincicomes’ Home. Ct. 12/31/18 Ord., p. 6.

III. LEGAL STANDARD

In reviewing a motion to dismiss pursuant to NRCP 12(b)(5), the Court is 'to
determine whether or not the challenged pleading sets forth allegations sufficient to make
out the elements of a right to relief.' Edgar v. Wagner, 101 Nev. 226,227, 699 P.2d 110,
111 (1985) (citations omitted). In making its determination, the Court is 'bound to accept
all the factual allegations in the complaint as true.' Marcoz v. Summa Corporation, 106 Nev.
737, 739, 801 P.2d 1346, 1347 (1990).

IV. ARGUMENT

A. Plaintiffs’ Breach of Contract Claim Is Not Time Barred

BOA alleges that the Lincicomes’ cause of action for breach of contract regarding the
2009 LMA should be dismissed because the Complaint was filed beyond the applicable six

year statute of limitations.
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The Court should conclude that NRS 11.190 does not bar the Lincicomes’ claim for
breach of contract where the Lincicomes’ Complaint was filed within six years of BOA's
receipt of payments applied to the 2007 DOT as modified by the LMA as well as within six
years of BOA’s assignment of the 2007 DOT. The Lincicomes also argue that the six year
statute of limitations would be tolled pursuant to the discovery rule and by way of equitablé

tolling.

1. Acceptance of Payments and BOA’'s Assighment to US Bank
Tolled the Statute of Limitations.

The statute of limitations underlying BOA’s argument for dismissal is NRS
11.190(1)(b) which provides that actions “can only be commenced . . . [w]ithin 6 years . . .
[where the action is based] upon a contract, obligation or liability founded upon an
instrument in writing . . .” NRS 11.190(1) - (1)(b).

Notably, NRS 11.200 extends the time frame of written contracts including an

“evidence of indebtedness.” See NRS 11.200. NRS 11.200 provides as follows:

The time in NRS 11.190 shall be deemed to date from the last
transaction or the last item charged or last credit given; and
whenever any payment on principal or interest has been or shall be
made upon an existing contract, whether it be a bill or exchange,
promissory note or other evidence of indebtedness is such payment
be made after the same shall have become due, the limitation shall
comment from the time the last payment was made.

NRS 11.200.
Additionally NRS 11.390 provides that a signed acknowledgment is “sufficient

evidence of a continuing contract.” NRS 11.390. NRS 11.390 provides as follows:

No acknowledgment or promise shall be sufficient evidence of a
new or continuing contract whereby to take the case out of the
operation of this chapter, unless the same be contained in some
writing signed by the party to be charged thereby, except as
provided in NRS 11.200.

NRS 11.390.
Thus, under NRS 11.190, NRS 11.200, and NRS 11.390 a six year statute of limitation
would begin to accrue as of the date of the last payment or as of the date of the of the last

signed acknowledgment.
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Here, the last payment applied to the loan by BOA was made on July 2, 2015. Ex. 5.
Additionally the last signed acknowledgment that Deed of Trust remains enforceable, and
therefore enforceable by the Lincicomes was made by BOA on November 10, 2015, when it
assigned its interest in the 2007 DOT to US BANK. Ex. 7. Thus, the six year statute of
limitations would have begun to run November 11, 2015, when BOA executed its Assignment

to US Bank.

2. The Statute of Limitations is Tolled by the Application of the
Discovery Rule and Equitable Tolling

Application of the “Discovery Rule” and “Equitable Tolling” tolls Plaintiffs’ claim for
Breach of Contract. Plaintiffs were unable to discover that a cause of action existed in or
about October of 2009, because BOA's verbal and written statements caused the Lincicomes
to question whether an enforceable agreement existed. Additionally, BOA’s failure to
acknowledge receipt of the LMA, its later execution of the LMA, and its failure to implement
the terms of the LMA prevented the Lincicomes from knowing that BOA had accepted the
LMA.

In the case Bemis v. Estate of Bemis, 967 P.2d 437, 114 Nev. 1021 (1998), the
Nevada Supreme Court stated that under the general rule concerning statutes of limitation,
“a cause of action accrues when the wrong occurs and a party sustains injuries for which
relief could be sought.” Id.

The “discovery rule” is an exception to the general rule. Id. The discovery rule tolls
the statutory period of limitation “until the injured party discovers or reasonably should have
discovered facts supporting a cause of action.” Id. The rationale supporting the ruie “is that
the policies served by statutes of limitations do not outweigh the equities reflected in the
proposition that Plaintiffs should not be foreclosed from judicial remedies before they know
that they have been injured and discover the cause of their injuries.” Id. (citing Petersen v.
Bruen, 106 Nev. 271, 274, 792 P.2d 18, 20 (1990)).

The discovery rule is applicable to actions for breach of contract, in which case the

cause of action would begin to accrue “as soon as the plaintiff knows or should know of facts
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constituting a breach.” Id. (citing Soper v. Means, 111 Nev. 1290 1294, 903 P.2d 222, 224
(1995)).

In revgards to motions to dismiss, the Court in Bemis stated as follows:

Whether plaintiffs exercised reasonable diligence in discovering
their causes of action “is a question of fact to be determined by
the jury or trial court after a full hearing.” Dismissal on statute of
limitations grounds is only appropriate "'when uncontroverted
evidence irrefutably demonstrates plaintiff discovered or should
have discovered' the facts giving rise to the cause of action.

Bemis, 114 Nev. at 1025; (citations omitted).

Equitable tolling is another exception to the general rule. Copeland v. Desert Inn
Hotel, 99 Nev. 823, 826, 673 P.2d 490, 492 (1983). Equitable tolling excuses delay by the
plaintiff where “a reasonable plaintiff would not have known of the existence of a possible
claim within the limitations period.” Lukovsky v. City and County of San Francisco, 535 F.3d
1044, 1051 (9th Cir.2008)(quoting Johnson v. Henderson, 314 F.3d 409, 414 (Sth
Cir.2002)).

Notably, dismissal of a claim based upon the defense that the statute of limitations
has run is inappropriate where the complaint “adequately alleges facts showing the potential
applicability of the equitable tolling doctrine.” Cervantes v. City of San Diego, 5 F.3d 1273,
1277 (9th Cir.1993).

Here, BOA’s communications and statements prevented the Lincicomes from knowing
that it had received the LMA modifying the 2007 DOT. At no time between 2009 and the
date of this writing has BOA acknowledged to the Lincicomes that they had found the “lost”
LMA, accepted and signed it, and that it will be retroactively applying it to the 2007 DOT.

All written statements sent by BOA to the Lincicomes between October 2009 and July
of 2016 do not reflect the terms of the LMA, that would otherwise put the Lincicomes on
notice that the LMA had been signed on behalf of BOA and recorded. See e.g. Ex. 3; Ex. 5.
Additionally, BOA did not provide any notice to the Lincicomes when it chose to record the
LMA in March of 2011. The Affidavit of Albert Ellis Lincicome, Jr., is attached hereto as
Exhibit 12. The Affidavit of Vicenta Lincicome is attached hereto as Exhibit 13.
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In fact, in 2014, when BOA filed its Motion for Relief from Stay in the Lincicomes’
Chapter 13, Bankruptcy case, BOA acknowledged and provided to the Court a copy of the
2007 DOT, but did not provide or even mention the existence of the LMA modifying the DOT.
Ex. 4.

Based upon the allegations of Plaintiffs’ Complaint, BOA rejected payments because
the LMA was not in BOA’s system, and that BOA was investigating the matter. Pl. Compl.
23, 24, 25, 90, 97. Plaintiffs were diligent in trying to track down what had occurred with
the lost modification agreement. However, Plaintiffs did not believe at the time that BOA
was committing fraud, withholding information, or intentionally refusing to honor the LMA for
any inappropriate purpose. Ex. 12; Ex. 13. Plaintiffs believed that the LMA may not be
enforceable at the time because BOA had reported that they did not have the LMA. Id.

Under both the discovery rule and equitable tolling, the statute of limitations for
Plaintiffs’ claim of breach should be tolled. The Plaintiffs did not know that the LMA had been
received, signed, and recorded until they received the Notice of Default in 2017. It would be
inequitable to assert that the statute of limitations should apply as of October of 2009, when
BOA rejected the Lincicomes’ payment, when BOA was alleging that the LMA did not exist at
the time.

In essence, in October of 2009, the Lincicomes did not know whether the LMA was
enforceable or not. BOA'’s silence and representations on the issue certainly do not weigh in
favor of Plaintiffs’ ability to discover that the agreement had been received, accepted, and
signed, but not enforced.

Therefore, the Court should conclude that the “discovery rule” and “equitable tolling”
toll the statute of limitations, as to Plaintiffs right to seek recourse for BOA’s breach of the
LMA.

\\
\\
\\
\\

OPPOSITION TO DEFENDANT BANK OF AMERICA, N.A.'S
MOTION TO DisMIss PLAINTIFFS” COMPLAINT PAGE 12 OF I7

00588




10

11

12

13
14
15
16
17
18
19
20
21
22
) 23
=
g
o> 24
>Z£
[ =
!gr'? 25
£0
=
:059 26
13K
o=
y 2% 27
4=
i 28
:_.
-

“L

B. A Justiciable Controversy Exists as to the Enforceability of the Deed of
Trust

BOA claims that no justiciable controversy exists and that it “is not a party to any
alleged controversy concerning [the] instruments.” BOA Mot. p.7.

BOA is wrong; a justiciable controversy exists and, pursuant to NRCP 19(1)(a), BOA is
a necessary party to this matter in order that “complete relief” can be accomplished. See
NRCP 19(1)(a).

The Nevada Federal District Court, and the Ninth Circuit Court of appeals has
determined that a party is a “necessary party” pursuant to FRCP 19 in the context of a claim
that could result in the invalidation of a foreclosure sale a result in that party being liable to
other parties in a case. See e.g. Nationstar Mortg., LLC v. Maplewood Springs Homeowners
Ass'n, No. 2:15-CV-1683-JCM-CWH, 2017 WL 843177, at *6 (D. Nev. Mar. 1, 2017); see
also Disabled Rights Action Comm. v. Las Vegas Events, Inc., 375 F.3d 861, 879 (9th Cir.
2004).

Thus, if a determination of Plaintiffs’ claim for declaratory relief could result in a
determination that the 2007 DOT was unenforceable by BOA after it breach of the LMA, BOA
would be a necessary party to the action so as to provide the parties “meaningful relief.”
See id.; NRCP 19(a)(1).

BOA’s conduct alleged in Plaintiffs’ Complaint constitutes a material breach of
contract. See Pl. Compl. 19 80-94. Thus, a determination of the effect of such a breach is
necessary to determine the rights, interests, and liabilities of BOA and the other named
defendants in this matter as well as the rights and interests of the Lincicomes.

The Nevada Supreme Court has held that a material breach of one party’s promise
discharges the non-breaching party's duty to perform. Cain v. Price, 415 P.3d 25 (Nev.,
2018)(citing Restatement (Second) of Contracts § 237 (Am. Law Inst. 1981). As well, the
Court has held that an affirmative tender of performance of one party is excused where the
other party prevents performance. See Cladianos v. Friedhoff, 69. Nev. 41, 240 P.2d 208
(1952).
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Likewise, a party in default of its obligations which must be performed prior to the
performance by the other party, “is not entitled to claim a default by the second.” Goldston
v. AMI Investments, Inc., 98 Nev. 567, 569, 655 P.2d 521, 523 (1982)(citing Rubin v.
Fuchs, 1 Cal.3d 50, 459 P.2d 925 (1969); Shoreham Developers, Inc. v. Randolph Hills, Inc.,
248 Md. 267, 235 A.2d 735 (App.1967)).

Thus, simply put, a breaching party cannot enforce the contract against the non-
breaching party. See e.g. Bradley v. Nevada-California-Oregon Railway, 42 Nev. 411, 178 P.
906, 908-09 (1919); Crockett & Myers v. Napier, Fitzgeralld & Kirby, 440 F.Supp.2d 1184
(D. Nev., 2006); Coughlin v. Trans World Airlines, Inc., 847 F.2d 1432 (9th Cir., 1988),;
James v. Lifeline Mobile Medics, 792 N.E.2d 461, 341 Ill. App.3d 451, 275 Iil.Dec. 230 (IIl.
App., 2003)(citing Goldstein v. Lustig, 154 Ill. App.3d 595, 599, 107 Ill.Dec. 500, 507 N.E.2d
164, 167-68 (1987)).

According to this rule, “a party cannot sue for breach of contract without alleging and
proving that he has himself substantially complied with all the material terms of the
agreement and where, following a breach by one party, the other party seeks to keep the
contract in force and recover thereon, he must allege and prove performance on his own
part or a legal excuse for nonperformance. George F. Mueller & Sons, Inc. v. Northern
Illinois Gas Co., 336 N.E.2d 185, 32 Ill.App.3d 249 (Ill. App., 1975)(citing Banik v. Bishop-
Stoddard Cafeteria Co., 288 Ill.App. 174, 5 N.E.2d 868; Hutchison v. Bankers Life Co., 283
IIl.App. 77; 12 I.L.P., Contracts § 452).

In the case Bradley v. Nevada-California-Oregon Railway, the Nevada Supreme Court

stated as follows:

If there is anything well settled, it is that the party who commits
the first breach of the contract cannot maintain an action against
the other for a subsequent failure to perform. The defendant has
not kept its contract, and shows no excuse for its breach. It is
therefore in no position to demand that the plaintiff should go on
1a;md perform or answer for its refusal to recognize the contract as in
orce.

42 Nev. at 421, 178 P. 908-09 (citations omitted).
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Accordingly, the “first breach” doctrine prevents a party guilty of the first breach from
enforcing or recovering upon an agreement. Supra.

Here, part of the subject matter of this lawsuit pertains to the enforceability of the
2007 DOT as modified by the LMA. On November 10, 2015, BOA assigned its interest in the
2007 DOT. Ex. 7. If the 2007 DOT was not enforceable because of a material breach by
BOA, it is likewise not unenforceable by BOA’s successors and assigns.

Accordingly, because BOA’s actions may affect the enforceability of the 2007 DOT, a
justiciable controversy exists as to whether the 2007 DOT remains enforceable by BOA’s
successor in interest. Additionally, BOA is a necessary party as to a determination of the
effect of its actions on the instruments which pertain to this matter.

Therefore, the Court should deny BOA’s request to dismiss Plaintiffs’ claim for
declaratory relief.

V. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Honorable Court
deny Defendant Bank of America, N.A.’s Motion to Dismiss Plaintiffs’ Complaint in its
entirety.

AFFIRMATION

The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the social security number of any person, or other personal information as defined by
NRS 603A.040.

Dated this _LL"‘/day of April, 2019

MILLWARD LAW, LTD.
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Service, addressed to the following:

SABLES, LLC

c/o Shadd A. Wade, Esq.
Zieve, Brodnax & Steel

9435 W. Russel Rd., Suite 120
Las Vegas, NV 89148

US BANK

PROF-2013-M4 LEGAL TITLE TRUST
Christopher A. J. Swift, Esq.

Ramir M. Hernandez, Esq.

Wright, Finlay & Zak, LLP

7785 W. Sahara Ave., Suite 200
Las Vegas, NV 89117

FAY SERVICING, LLC
Christopher A. J. Swift, Esq.
Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP

7785 W. Sahara Ave., Suite 200
Las Vegas, NV 89117

BANK OF AMERICA

Scott R. Lachman, Esq.

Darren T. Brenner, Esq.

Ackerman, LLP

1635 Village Center Circle, Suite 200
Las Vegas, NV 89134

2ol JHOE-

Rebekah Higginbotham, Paralegal
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e \N MODIFICATION AGREEMENT
st D73 >- (Fixed Interest Rate)

This Loan Modfficaion Agreement ("Agreement”), made this 11th day of July, 2009, between VICENTA
LINCICOME (the “Borrower(s)”) and BAC Home Loans Servicing, LP (the "Lender”), amends and supplements (1)
the Mortgage, Deed of Trust, or Deed to Secure Debt (the "Securty Instrument”), dated the 23rd day of May, 2007
n the amount of $381,150 00, and (2) the Note secured by, the Securty Instrument, whuch covers the real a
personal property descnbed in the Secunty Instrument and defined theremn as the "Property”, located at

RIVERSIDE DRIVE , DAYTON, NV 89403 P(-eul duUs N-‘—S o €
The real property descnbed being set forth as follows gjes|o1 poc-do

wlhiotao1o woc
SAME AS IN SAID SECURITY INSTRUMENT

in consideration of the mutual promises and agraements exchanged, the parties hereto agree as
(Notwithstanding anything to the contrary contained in the Note or Security Instrument)

25/04/2011
002 of 6

1 As of the 1st day of September, 2009, the amount payable under the Note or Secun
Prncipal Balance”) 1s US $417,196 58, consisting of the amount(s) loaned to the

475808

The Borrower promises to make monthly payments of pnncipal and
1st day of September, 2009, and continuing thereafter on the/ss
principal and interest are paid in full If on the 18t day of August

these amounts in full on the Matunty Date

3 The Borrower will make such payments at Payment Processing PO Bo
such other place as the Lender may require

Van Nuys, CA 91410 or at

4  Nothing in this agreement shall be mderstood or

a satisfaction or release in whole or in part of
the Note and Secunty Instrument Except as otherwise

provided in this Agreement, the Note and
r will be bound by, and comply with, all

O O

5 In consideration of this Modification, Borrower agregs ent related to the Secunty Instrument,
Note and/or Modification 18 lost, mispiaced, miss 2 reflects the true and correct terms and
conditions of the loan as modified, or 18/otherwis 5S! (s) will comply with Lender's request to
execute, acknowledge, initial and deliver to-Len@er any dogumertation Lender deems necessary If the onginal
promissory note i replaced the Lender hereb! e B er(s) aganst any loss associated with a
demand on the onginal note All docu ender.requests of Bomrower(s) shall be referred to as
"Documents " Borrower agrees to deliv: ' in ten (10) days after receipt by Borrower(s) of a
written request for such replacement

q. LP 1= a subsidiary of Bank of Amenica, N A

The HOPE Team
CHL Loan # 162304785

WDGFIXNR 8124 July 11,2009
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STEP RATE LOAN MODIFICATION
ADDENDUM TO LOAN MODIFICATION AGREEMENT

The Step Rate Loan Modification Agreement Addendum (the "Addendum®) 1s made this July 11, 2
and 1s incorporated Into and shall be deemed a part of that certain Loan Modification Agreement o
date herewith (the "Agreement”) between VICENTA LINCICOME (the “Borrowers") and BAC Home
Loans Servicing, LP ("the Lender"), which agreement amends and supplements that certain
Deed of Trust or Deed to Secure Debt (the "Security Instrument”) executed by Borrower |
Lender

THIS ADDENDUM CONTAINS PROVISIONS PROVIDING FOR

EST RATE CHANGES
SCHEDULED INTERI o
gd and we
gto agree \ag follows
Instrument/or the

In congideration of the mutual pronuses and agreements exchanged and for
consideration, the sufficiency of which i1s hereby acknowledged, the parties

1 Scheduled Interest Rate Changes

The Agreement provides for an initial interest rate of 4 875% whick
August, 2009

the Note, Adjustable Rate Rider and/or any other
Note and Rider and provides for, implements or
and monthly payment amount under the unti
Note are paid in full If on August 1, 2049 (th tun
the Note and Secunty Instrument, as amended
pay these amounts in full on the Matunt

t 1s affixed to or incorporated into the
ge or adjustment in the interest rate
he principal and interest due under the

VICENTA LINCICOM

Lender

Dated ﬂ? 3, 2%
7/ v F

< J GARY
N Nor;n:vmuc
x STATE OF NEVADA
APPT.No 08-7008-12
NY APPT EXPIRES AUG 15, 2012

BAC Home L Servicing, LP 1s a subsidiary of Bank of Amenca, N A

The HOPE Team

CHL Loan # 162304785 July 11, 2009
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A% evidenced by they signatures below, the Borrower and the Lender agree to the foregoing

L Jaenlo. NIy  \ Sy 3/, 2009
VICENTA LINCICOME * N4

STATE OF /(/ e

COUNTY OF C‘A“Jw’

gaba 71,3957 before me. _sz § wes-X Notary Public, personally appeared

/c'(»r/ %ﬂc"«'&”@
personally known to me (or proved to me on the basis of satisfactory evidence) to be the pe

1s/are subscribed to the within instrument and acknowledged to me that he/shefthey exetute Bame
hisieritheir authonzed capacity(tes), and that by hus/her/thewr signatures (s) on the inst ersoq(s), or
entity upon behalf of which the person(s) acted, executed the mstrument

WITNESS my hand and official seal

A
. No. 08-7608-12

Sigpattire v/ 0§51 e Capca N 15, 2012
i / L Y

A
©

) \©

i :
qﬂﬂm LP 18 a subsidiary of Bank of Amenca, NA

CHL Loln # 162304785

WDGFIXNR 8124 July 11, 2009
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DO NOT WRITE BELOW THIS LINE
AN

THIS SECTION IS FOR INTERNAL BANK OF AMERICA HOME LOANS SERVICING, LP USE ONLY

BAC Home Loans Servicing, LP
7105 Corporate Drive
(PTX-B-36)

Plano, TX 75024

By
/ Jw/ MAR 2 2 2011 Q
STATf] ’ﬁf O ] OUNTY OF &D \
On before me, , personally appeared

(s) whose name(s) is/are
me i histher/their
authorized capacity(ies), and that by histher/their signatures (s) on the instrument (s), or entity upon behalf of

which the person(s) acted, executed the instrument

) Q
& \
o \©>

F===“AMYLBOGAN |
PUBUC STATE OF COLORADO

om Expires September 8, 2014

BAC Home Loans Servicing LP is a subsidiary of Bank of Amenca N A

8083 08/09
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LEGAL DESCRIPTION

ALL THAT CERTAIN LOT OR PARCEL OF LAND BEING SITUATE IN GOLD CANYON EST SUBDIVISION, P
LOT 42 BEING 482 ACRES
PARCEL # 029-401-17 :

AN
o
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Bankof America >

Home Loans
Attn: Home Retention Division Notice Date: July 11, 2008
BAC Home Loang Servicing, LP .
100 Beecham Drive Suite 104
Pittsburgh, PA 15205

Account No.: 162304785

VICENTA LINCICOME Property Address:
70 Riverside Dr 70 RIVERSIDE DRIVE

Dayton, NV 89403 DAYTON, NV 89403

[IMPORTANT MESSAGE ABOUT YOUR LOAN

We are pleased to advise you that your loan modification has been approved. In-order far the modification to be
valid, the enclosed documents need to be signed and returned.

The following amounts will be added to your current principal balance, resuiting in & modified principal balance of
$417,196.58 prior to.your first payment date. The amount added to your loan is:

Interest ; $32,755.05
Fees: $55.00
Escrow: ‘ $3.236.53
Total: $36,046.58

Your new modified monthly payment:will be $2,272.82, effective with your September 1, 2009 payment. This
payment is subject to change if your escrow account is reanalyzed due to new annual premiums. Your current
interest rate is 6.875%. Your new reduced rate of 4.875% wili be effeciive as of the September 1, 2008 payment.
As of September 1, 2014 your interest rate will be 5.375% for the remaining term of your loan. Your new maturity
date is August 1, 2048, which may have changed from your current maturity date as a result of the modification
terms. This agreement will bring the loan current; however, you are still required 1o pay back the entire unpaid
principal by the maturity date for your loan.

A breakdown of the scheduled Interest rate changes is as follows:

Statement Due Date interest Rate Principal & interest
September 1, 2000 T 4.875% $1,977.20
September 1, 2014 5.375% $2,105.10

A breakdown of your payment is as follows:

P& Payment: $1,977.29
Escrow: $29533
Total Payment: §2,27262

BAC Home Loans Servicing, LP is a subsidiary of Bank of America, NA.

T

CHL Loan #: 162304785 WDGCSCOV LMS 8120 July 11, 2008
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"10f4 meri wustotner Service Statement date 10/29/2003
‘ Bankof America =7 PO Box 8170 Account Number 162304785

Sty Valley. CA 93062-5170 Property address

Home Loans 70 Riverside Dn.ve

INTEREST-ONLY LOAN
ATEMENT

% 0149104 01AT0357 *~AUTO T50 2288 83403-9055 MIMMO_&M

PO A4 AG 0401-----G--2-7- LOG00D68 IN 1 P43254 Period
VICENTA LINCICOME

70 Riverside Dr

Dayton NV 89403-3055

IMPORTANT NOTICE

If you and BAC Home Loans Servicing, LP have entered into an agreement to address your monthly
payments, please make payments in accordance with this agreement.

If you have qualified for an interest rate reduction based upon current active military service,
subsequent statements may not reflect the reduced payment amount. Please refer to the notice
previously sent to you for the reduced payment amount.

[ Your Payment Choices This Month
The amounts listed below are total payments, including amounts collected for escrow items such as taxes and insurance premiums. You can also pay additional
Principal any month in any amount, by specifying “Additional Principal” in the payment coupon.

Principal/and or Outstanding
Payment Information ~___ TowlPaymentAmount** ~ InterestPayment ~  late Charges . Optional Products®
Interest Only Payment *** $2.435.83 T mamer T e S
15-Year Amortized Payment Chonce This Payment Choice is not available this month.
Amortized Payment Choice This PaymentChoice is not available this month.

Please note: Amounts above may change based on payments made, received or returned before or after this statement was created.

**Qutstanding late charges up to $400.00 are reflected in the payment choice amount.

*** The Amortized & 15-year Amortized Payment Choice (Amortized Payment Choices) amounts are based on the assumption thatthese payments will always be received on the scheduied
due date. You are not required to pay these amounts. The extra amount of Pnncipal included with each of these alternative Amortized Payment Choices wiil be applied as a partial Prepayment
of Principal on the date the payment is received. The interest portion of your payment will be applied as of the scheduled due date. The Amortized Payment is simifar to, but not identical to the
Interest and Principal payment that you will be required to make after the Interest-Only Period ends When that happens, your Interest and Principal payments will be applied to your loan as of
the scheduled due date. The Amortized Payment Choices will reduce your principal balance and the amount of interest you will pay over the life of this loan. These Amortized Payment Choices
are provided to you as an additional service, but by no means are you limited to these chaices when it comes to the amount of partial prepayments of grincipal that you may select on your own.
IMPORTANT NOTE. Be sure you review any prepayment penalty provision you may have in your loan. Depending on the amount of any partial Prepayments and when you make them, you may
owe a prepayment charge at the time you payoff your loan

l Your Home Loan Snapshot as of October 29, 2009 Payment Due Date: 11/0y/2009
Loan type 30 Yr Conv Jumbo ARM Past Due Payment Amount $42,143.00
Principal balance $381,150.00 Fees Due $1,746.40
Escrow balance -§2,961.30 Partial Payment Balance $2,272.62
{nterest rate 6.875% Late Charge if payment is received after 11/16/2009 $109.18

(see next page for account activity details)
Wae may charge you a fee for any payment returned or rejected by your
financial institution, subject to applicable law.
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** § 362 INFORMATION COVER SHEET **

10-51219-swz
Debtor(s) Case Na: Motion #:
Bank of America, N.A.
MOVANT

Chapter: 13

Date: l @ A4 E nﬁvﬂl : ,’.0‘9

‘Signature:

Cortification of Attempt to Resolve the Matter without Court Action:

Attorney for Movant

Hoving counsel hereby certifies that pursuant to the requirements of LR 460611{a) (2}, an attempt has been made
to resolve the matter without court action, bot movant has been unableé to dé so., '

PROPERTY INVOLVED IN THIS MOTION: 70 Riverside Drive, Dayton, NV 89403

NOTICE SERVED ON: Debtor(s) X1 ; Debtor (s) Counset [X] : Trustee [
DATE OF SERVICE: _11/10/14
’ OVING PARTY'S CO} DEBTOR'S CONTENTIONS:

The EXTENT and PRIORITY of LIENS: * The EXTENT and PRIORITY of LIENS:

: 12

o ood

Other: 34

Total Encumbrances; $567,234.69 4™

APPRAISAL or OPINION as to VALUE: Other:

Per attached Schedule “A™ - $476,000.00

Total Ericumbrances: $

APPRAISAL or OPINION as to VALUE:

Amount of Note: $381,150.00

Interest Rate: 6.875%

Duration: 30 Yecar

Payment Per Month: $2,425.24

Date of Defaujt: May 1, 2013

Amount of Arrcarages: $130,788.871%
Date of Notice of Default: N/A

SPECIAL CIRCUMSTANCES: The undersigned hereby
vertifies that. an attempt has been made:to confer with
debtor(s) counsel, or with debtor(s) and that more than
three (3) business days have expired, and that after
sincere effort to do so, counse! has been unable to
resolve this matter without court action.

SUBMITTED BY: Greg

SIGNATURE:

SPECIAL CIRCUMSTANCES:

SUBMITTED BY:

' SIGNATURE:

* Altamounts duc to Movant asof Kovember 10, 2014

T The gmotint of Movant™s Jiens. and arreass sbove do not dnclude $1,026.00 for fees und costs that hove also been incurred by Movant as of the dite hereof

in conmection with seeking the relicl requested in the Motion,
$Amounts Jisted sre due for post-perition only,
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TIFFANY & BOSCO, P.A.

Gregory L. Wilde, Esq.

Nevada Bar No. 004417

212 South Jones Boulevard

Las Vegas, Nevada 89107

Telephone: 702 258-8200

Fax: 702 258-8787

Attorney for Movant Bank of America, N.A.

14-70888
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA
InRe: Bk Case No.: 10-51219-gwz
A. Ellis Lincicome, Jr. and Vicenta J. Lincicome | Date: December 30, 2014
Time: 10:00am
Chapter 13

Debtors.

MOTION FOR RELIEF FROM AUTOMATIC STAY

(REAL PROPERTY)
Bank of America, N.A., (“Movant”) hereby moves this Court, pursuant to 11 U.S.C. § 362, for

relief from the automatic stay with respect to certain real property of the Debtor(s) having an address of
70 Riverside Drive, Dayton, NV 89403 (the “Property”). In further support of this Motion, Movant
respectfully states:

1. A petition under Chapter 13 of the United States Bankruptcy Code was filed with
respect to the Debtor(s) on April 6, 2010.

2. A foreclosure notice of default has not been recorded.

3. A Chapter 13 Plan was confirmed on October 13, 2010.

4, The Debtor(s) have executed and delivered that certain promissory note in the
original principal amount of $381,150.00 (the “Note™). A true and correct copy of the Note is attached
hereto as Exhibit “A”. Movant, directly, or through an agent, has possession of the Note. Movant is an

entity entitled to enforce the Note.
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5. Pursuant to that certain Deed of Trust (the “Deed of Trust™), all obligations (collectively,
the “Obligations”) of the Debtor(s) under the Note and the Deed of Trust with respect to the Loan are
secured by the Property. A true and correct copy of the Deed of Trust is attached hereto as Exhibit “B”.

6. All rights and remedies under the Deed of Trust have been assigned to the Movant
pursuant to that certain assignment of deed of trust. Additionally, all rights and remedies under the Deed
of Trust have been assigned to the Movant pursuant to that certain Certificate of Merger. Bank of
America, N.A,, is successor by Merger to BAC Home Loans Servicing, LP effective July 1, 2011. Prior
to that date, Countrywide Home Loans Servicing LP merged with BAC Home Loans Servicing, LP
effective April 27, 2009. Attached hereto as Exhibit “C” are the merger documents.

7. Bank of America, N.A. services the loan on the Property referenced in this Motion. In
the event the automatic st#y in this case is modified, this case dismisses, and/or the Debtor(s) obtain(s) a
discharge and a foreclosure action is commenced on the mortgaged property, the foreclosure will be
conducted in the name of Movant. Movant, directly or through an agent, has possession of the Note.
The Note is either made payable to Movant or has been duly endorsed.

8. As of November 10, 2014, the outstanding Obligations are:

Unpaid Principal Balance $381,150.00
Unpaid, Accrued Interest $170,972.39
Costs $17,384.92
Less: Partial Payments ($2,272.62)
Minimum Outstanding Obligations $567,234.69

9. In addition to the other amounts due to Movant reflected in this Motion, as of the date
hereof, in connection with seeking the relief requested in this Motion, Movant has also incurred
$850.00 in legal fees and $176.00 in costs. Movant reserves all rights to seek an award or allowance of
such fees and costs in accordance with applicable loan documents and related agreements, the
Bankruptcy Code and otherwise applicable law.

111

00608




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Case 10-51219-gwz Doc 49 Entered 11/26/14 10:44:36 Page 4 of 38

10.  The following chart sets forth the number and amount of post-petition payments due
pursuant to the terms of the Note that have been missed by the Debtor(s):

Number of Missed From To Monthly Total Missed
Payments Payment Amount Payments
39 5/1/10 7/1/13 $2,408.52 $93,932.28
9 8/1/13 4/1/14 $2,427.92 $21,851.28
7 5/1/14 11/1/14 $2,402.03 $16,814.21
Less post-petition partial payments: ($1,808.90)

Total: $130,788.87
11.  Asof November 10, 2014, the total post-petition arrearage/delinquency is $130,788.87.

This is the amount necessary to cure any post-petition default on or about the date hereof.!

12.  The fair market value of the Property is $476,000.00. The basis for such valuation is the
Schedules of the Debtor(s). A true and correct copy of the Schedule “A” is attached hereto as Exhibit
“D”.

13.  Upon information and belief, the aggregate amount of encumbrances on the Property
listed in the Schedules or otherwise known, including but not limited to the encumbrances granted to
Movant, is $567,234.69.

14.  Cause exists for relief from the automatic stay for the following reasons:

(a) Movant’s interest in the Property is not adequately protected and the fair market
value of the Property is declining and payments are not being made to Movant
sufficient to protect Movant’s interest against that decline.

(b)  Post confirmation payments required by the confirmed plan have not been made

to Movant,.

! The total of missed post-petition payments for this impounded loan include any missed escrow payments. Such missed
escrow payments include amounts assessed for taxes and insurance and any previously assessed escrow shortage amount (if
applicable). To avoid duplication, post-petition advances (if any) made for insurance, real estate taxes, or similar charges are
not listed separately to the extent such advances would have been paid from the missed escrow payments. As part of the next
annual RESPA analysis, the Bank will determine whether the escrow payments assessed to the debtor (including the missed
escrow payments) result in a projected escrow shortage or overage. All rights are hereby reserved to assert or request any
escrow amounts in accordance with RESPA and the total post-petition arrearage/delinquency is qualified accordingly. In
addition, the amounts set forth herein do not include any legal fees or expenses of counsel incurred by Movant in connection
with seeking the relief requested in the Motion.
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(c)  Pursuantto 11 U.S.C. § 362(d)(2)(A), Debtor(s) have no ¢quity in the Property;
and pursuant to § 362(d)(2)(B), the Property is not necessary for an effective
reorganization.

WHEREFORE, Movant prays that this Court issue-an Order terminating or modifying
the stay and granting the following:

1. Relief from the stay allowing Movant (and any successors or assigns) to proceed under

|| applicable non-bankruptcy law to enforce its remedies to foreclose upon and obtain possession of the

| Property.

2. That the Order be binding and effective despite any conversion of this bankruptcy case
to a case under any other chapter of Title 11 of the United States Code.

3. That the 14-day stay described by Bankruptcy Rule 4001(a) (3) be waived.

4. For such other relief as the Court deems proper.
5. That the Movant shall give Debtors at least seven business days’ notice of the time,
place and date of sale.

6. Movant further requests that upon entry of an order granting relief from stay, it be
exempted from further compliance with Fed. Rule Bankr. P. 3002.1 in the instant bankruptcy case.

|| DATED this 26th day of November, 2014,

TIFFANY & BOSCO, P.A.
#ror3s
By:__(§/Gregory L. Wilde, Esq
GREGORY L. WILDE, ESQ.
Attorney for Movant
212 South Jones Boulevard
Las Vegas, Nevada 89107
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TIFFANY & BOSCO, P.A
Gregory L. Wilde, Esq.
Nevada Bar No. 004417
212 South Jones Boulevard
Las Vegas, Nevada 89107
Telephone: 702 258-8200
Fax: 702 258-8787

nvbk@tblaw.com

Bank of America, N.A.
14-70888
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA
ll.n Re: Bk Case No.: 10-51219-gwz
A. Ellis Lincicome, Jr. and Vicenta J. Lincicome Date: December 30, 2014
Time: 10:00am
Chapter 13

Debtors

[PROPOSED] ORDER TERMINATING AUTOMATIC STAY
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Automatic Stay in the

above-entitled bankruptcy proceedings is terminated as to the Debtor and the Trustee in favor of
Secured Creditor Bank of America, N.A., its assignees and/or successors in interest, of the subject
property, generally described as 70 Riverside Drive, Dayton, NV 89403.

IT IS FURTHER ORDERED, ADJUDGED and DECREED that the Movant shall give

Debtors at least seven business days’ notice of the time, place and date of sale.
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IT IS FURTHER ORDERED, ADJUDGED and DECREED that Movant is exempt from
further compliance with Fed. Bankr. Rule P. 3002.1.

IT IS FURTHER ORDERED, ADJUDGED and DECREED That the Order be binding and
effective despite any conversion of this bankruptcy case to a case under any other chapter of Title 11 of

the United States Code.

Submitted by:

TIFFANY & BOSCO, P.A

By:__ /s/Gregory L. Wilde, Esq
Gregory L. Wilde, Esq.
Attorney for Movant

APPROVED / DISAPPROVED
By:

Robert G. Johnston
Attorney for Debtor(s)

APPROVED / DISAPPROVED

By:
William A. Van Meter
Chapter 13 Trustee
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®EXHIBIT "a" ®

ADJUSTABLE RATE NOTE

(1 Year LIBOR Index - Rate Caps)
(Assumablo after Initial Period)

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE AND
MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN CHANOB}‘A!;
ANY ONB TIME AND THE MAXIMUM RATE { MUST PAY.

MAY 23, 2007 FOLSOM, CALIFORNIA
1Dos)] ey Stutc]

70 RIVERSIDE DRIVE
DAYTON, NV 89403
[Property Addrass)

1. BORROWER'S PROMISEB TO PAY
In reurn for a loan that I have received, I promise to pay US. 8 381, 150.00 {this amount is calied
"Principal”), plus interest, to the order of ihe Lender. The Lender is
SIERRA PACIFIC MORTGAGE COMPANY, INC., A CALIFORNIA CORPORATION .
I wiil make all payments under this Note la the form of cash, check or money order.
1 understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who Is
entilled to receive payments uader this Note Is calied the “Note Holder.”

2, INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been pald. 1 will pay Interest at a yearly
rate of 6.875 9. The inlerest rata 1 will pay will change In accordance with Seciion 4 of this Note,

The inlerest rate required by this Section 2 and Section 4 of this Note is the rate I will pay both before and after any
default described In Section 7(B) of this Note.

3. PAYMENTS

(A) Tinec and Placeo of Payments

1 will pay principal and interest by making a payinent every moath,

1 will make my monthly payment on the first day of each month beginning on JULY 1, 2007 .
1 will make these payments every month until 1 have paid sll of the principal and interest and any othor charges doscribed below
that T may owe under this Note, Each monthly payment will be applied as of its scheduled due date and will be applied to interest

befare Principal. If, on JUNE 1, 2037 » I still owe amounts under this Note, 1 will pay those amounts in full on that
date, which is called the “Maturity Date.”
1 will make my monthly payments at 193 BLUE RAVINE ROAD, SUITE 240

FOLSOM, CA 95630
or ot o different place If required by the Note Holder.

(@) Amount of My luitial Monthly Payments
Each of my inidal monthly payments will be In the amouat of U.S. § 2,183.67 . This amount may chaage.

{©) Moathly Payment Changes

Changes in my monthly payment wiil reflect changes (n the d principal of my loan and jn the interest rate that [ must
pay. The Nole Holder will determine my new interest sate and the smount of my monthly payment in accordence with
Section 4 of this Note.

4. INTERBST RATB AND MONTHLY PAYMENT CHANGES

(A) Change Dates v
The interest rate I will pay may change on the first day of JUNE . 2017 . and may
change on thal day every 12th month thereafter. Each date on which 1y Interest rate could change is called a “Change Date.”

(B) TheIndex

Beginning with the first Change Date, my inicrest cate will be based on an Index. The “Index” {s the one-yesr London
Interbank Offerod Rate (“LIBOR") which is the average of Interbank offerod rates for one-year U.S. dallar-denominaied dcposits
in the London markel, as published in %o Wall Stroet Journal. The most recent Index figure avallable as of the dote 45 days
before each Change Dats i3 called the “Current Index."”

If the lndex is no longer available, the Note Holder will chaose a new index which is based upon comparable information.
The Note Holder will give me natice of this choice.

MULTISTATE ADIUSTABLE RATE NOTE-{ Year LIBOR landex (Assumable sfter Initinl Period)-Siagie Fomily-A'rea0i0 Mad UNIFURM

RUMENT Form 3531 3/04
DRAW.0304.MX.CVL.ARM.NOTE.$531.3.WPF (0101 BOCS\NOTES\CVLA\MXFHE531.ARM) (Poge J of 3 poges)
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(C) Caiculation of Chenges
Before each Change Dale, the Note Holder wilt calculate my new interest sale by adding
TWO AND ONE QUARTE, percents nts ( . 96) to the Current Index.

The Note Holder will then r the result of this addition to the nesrest f:-wgm af on.zpu‘?efnct’:go pz:lut {0.1259%). Sulyect
to the limits stated in Section 4(D) below, this rounded amouni will be my new interest rate untll the aext Change Date.

The Note Hoider will then determine the amount of (he monthly payment that would be sufficlent to repay the unpaid
principal that [ am cxpected fo owe at the Changs Date in full on the Maturity Date at my new interest rate In substaniially equal
payments. The result of this calculation will be the new amount of my moathly payment.

(D) Limits on Intercst Rato Changes
Tha Inlerest rate I am required to pay at the (rst Change Dato will not be greater than 11.875 % or less than
2,250 %. Thereafter. my htterest rate will never be increased or decreased on any single Chunge Dute by more than

THWO percenfagepoints ( 2. 000 96) from the rate of interest I have been paying for the preceding 12 months,
My interest rate will never be greater than 11,875 9.

(8) Bffective Date of Changes
My new interest rate will become effective on each Change Date. T will pay the amount of my new monthly payment
beginning on the first monthly payment date afler the Change Date untll the amount of my monthly payment changes again,

(F) Notice of Changes

‘The Nois Holder will deliver or msil (0 me a notice of any changes In my interest rate and the amount of my monthly
payment before the effective daic of any change. The nolice will include Information required by law to be given to me and also
the title and telephone number of a person who will answer any quesiion | may hava regarding the notice. )

5. BORROWER'S RIGHT TO PREPAY

I have the right to make payments of Principal at any time before (hey are due. A payment of Principal only is known as
a “Prepayment.” When I make a Prepayment, I will tell the Note Holder in writing that I am dolng so, I may not designate a
payment as a Prepayment if I have not made all the monthly payments due under tho Note.

I may mnake a full Prepayment or partial Prupsyments without paying s Prepayment charge. The Note Holder will use my
Prepaymoanis to reducs the amount of Principal that 1 owe under this Note. However, the Note Holder may apply sty Prepayment
to the accrued and unpald interest on the Prepayment amount before applying my Prepayment o reduce the Principal amount
of the Note. If I make a partial Prepaymant, there will be no changes in the dus dafes of my manthly payment unless the Note
Holder agrees in writing to those changes. My partial Prepayment may reduce the amount of my monthly payments after the first
Change Date following my partial Prepayment. However, any reduction due lo my partial Prepayment mxy bo offset by an
interest rate increase.

6. LOAN CHARGES

Ifa law, which applies to this loan and which sets maximum Joan charges, is Anally Intccpreted <o (hat the interest or othar
losn charges collected ot 10 be collected In connection with (his loan exceed the permitted limits, then: (a) any such loan charge
shalj be reduced by the amount necessary o reduce the charge to the permitied limit; and (b) any sums already collected from
me which excesded permitted limits will be refunded to me. The Note Holder may choose to make this refund by reducing the
Principal 1 owe under this Note ot by making a direct payment to me. If a refund reduces Principal, the reduction will be treated
as a partial Prepayment.

7. BORROWER'S FATLURE TO PAY AS REQUIRED

(A) Late Charges for Overdues Payments

If the Note Holder has not recelved the Full amount of any monthly payment by theendof 15 calendar days
after the dale it 1s due, 1 will pay a late charge (o the Note Holder. The amount of the chargowilll be 5. 000 % of my
overdus paymant of principal and intecest. I will pay this late charge promptly but only once on each latc payment.

(B) Defaukt
If T do not pay the full amount of each monthly payment on the date It Is duc, I will be in defoult.

(C) Notice of Default

1€ 1 am in default, the Note Holder may send me 2 written notice telling me that if 1 do not pay the overduc amount by
a cectaln date, the Note Holder may require me to pay smmediately the full amount of Principal which has not been paid and all
the interest that 1 owe on that smount. That dats must be at least 30 days after the date op which the notice is malled to me or
delivered by other means.

{D) No Waiver By Note Holder
Even if, at a time when 1 am in default, the Note Holder does not require me to pay immediately in full as described
abave, the Note Holder will still have the right to do so if I am in default at a later time.

(E) Psyment of Note Holder's Costs and Expenses

If the Note Holder has required me to pay immediately in full as described sbove, the Note Holder will have the right (o
ke pald back by me for all of Its costs and expenses in enforcing this Note (o tha exten| nat prohibited by applicable Iaw. Those
expenses include, for exmmple, rossonable attorneys® fees.

MULTISTATE ADJUSTABLE RATE NOTE-1 Ycar LIBOR Indcx (Assunaable after Iuitial Period)-Stagie ramuy-rreaaie Msc UNIEUKXM

Form 5531 04
DRAW.0304. MX.CVL.ARM,NOTE.5531.2.WPF (0101DOCS\NOTES\CVL\MXFHS531.ARM) (Page 2 of 4 pages)
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8. GIVING OF NOTICES
Ugless applicable law requlres a different method, any notice that must be given to me under this Note will be given by
it or by malling it by first class mail io me at the Property Address above or at a different address If ] give the Note
Holder a notice of my different address. :
Any notice that must be givea to the Note Holder under this Nole will be given by delivering 1t or by mailing it by Arst
:l&mdltoﬁeNote Holder at the address staied in Section 3(A) above or at a different address if 1 am given a notice of that
ifferent address.

9. gBLIGmONS OF PERSONS UNDER THIS NOTB

more one person signs this Nole, each person is fully and personally obligated ¢o keep all of the promises made
in this Nots, including the promisc to pay the full amount owed. Any person who is a guﬁuor. mnl:y or endorzer of this Nots
is also obligated to do these things. Any person who takes over these obligations, Including the obligations of a guarantor, surety
or endorser of this Note, Is slso obligated (o keep all of the promises made in Lhis Note. The Note Holder may enforce its rigius
under this Note against each person individuafly or against all of us together. This means (hat any ono of us may be required fo
pay 3ll of the amounts owed under this Note.

10, WAIVERS

I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor.
“Presentment” means the right to require the Note Holder tn damand payment of amounts due. "Natice of Dishonor™ means the
right 1o require the Note Holder to give notice (o other persons that amounts due have not been paid.

11, UNIFORM SECURED NOTE :

This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the proiections given to the
Note Holder under this Note, a Morigage, Deed of Trust, or Sccurity Decd (the “"Security Instrument®), dated the same date as
this Note, peolects the Note Holder from possible losses which miglt result if I do not keep the promises which ] make in this
Nate. That Security Insirument describes how and under what conditions 1 may be required to make immediate payment jn full
of all amounts 1 owe under this Note. Some of those conditions are described as follows:

{A) UNTIL MY INITIAL INTEREST RATE CHANGES UNDER THE TERMS STATED IN SECTION 4 ABOVE,
UNIFORM COVENANT 18 OF THE SECURITY INSTRUMENT IS DESCRIBED AS FOLLOWS:

Transfer of tho Property or a Beneficial Intervet in Borrowor. As used in this Section 18, “Interest in the
Properly” means any legal or beneficlal lnterest In the Property, including, but not limited to, those bencficial
intercsts iransferred in & bond for deed, coniract for deed, installment sales contract or escrow agreement, the fatent
of which is the transfer of dtle by Borrower at a future daie (o a purchaser.

I all or any part of (he Property or any Intarcst in the Property is sold or transferved (or if Borrower Is nat
a nalural person and a beneficial interest in Barrower 13 sold or (ransferred) without Lender’s prior writien consent,
Lender may require immediate payment In full of all sums secured by (his Security Instrument. However, this option
shall not be exercised by Lender if such exercise is prohibited by Applicable Law,

If Leader exercises this option. Leader shall give Barrower notice of acceleration. The nolice shail provide
a period of not less than 30 days fram the date the notice is given [n accordance with Section 15 within which
Borrower must pay all sums secured by this Security lustrument. If Bosrower falls (0 pay these sums prior to the
expliration of this period, Lender muy invoke any remadies permitted by this Security Instrument without further
notice or demand an Bocrower.

(B) AFTER MY INITIAL INTEREST RATE CHANGES UNDER THB TERMS STATED IN SECTION 4 ABOVE,
UNIFORM COVENANT 18 OF THE SECURITY INSTRUMENT DESCRIBED IN SECTION 1}{(A) ABOVE SHALL
THEN CEASE TO BE IN EFFECT, AND UNIFORM COVENANT 18 OF THE SECURITY INSTRUMENT SBALL
INSTEAD BE DESCRIBED AS FOLLOWS:

Transfer of the Property or a Benoficial Interest in Borrawer. As used In this Section 18, “Interest in the
Proporty” means any legal or beneficial interest tn the Property, including, but not limited to, those beneficial
interests transferved in a bond for deed, contract for deed, installment sales contract or escrow agreement, the futent
of which is the transfer of titie by Borrower at z future date to a purchaser.

IF all or any purt of the Property ar anmy Interest.in the Properly is sold or transferred (or if Borrower is not
a natural person and a beneficlal inlerest in Borrower is sold or transfarred) without Lender's prior written consent,
Lender may require umediote payment In full of all surns secured by this Security Instrument. However, this option
shall not be exercised by Lender if such exercise is prohiblied by Applicable Law. Lender also shall not exercise
thiz option if: (a) Bamrower causes (0 be submitied to Lender Information required by Lender to evaluate the
intended transferee as if @ new losn were being mada ta the transferee; and (b) Lender reasonably determines that
Lender's security will not be impaired by the lJoan assumption and that the risk of a breach of any covenant or
agreament in thig Security Instrument Is acceptable to Lender.

To the extent permiited by Applicable Law, Lender may charge a3 reazonable fee as a condition to Lendes's
coasent to the loan assumption. Lender may also require the transferee to sign an assumption agreement that is
acceplable (o Leader and that obligates the ransferee to keep all the promiscs and agreements made In the Note and
in this Security Instrument, Borrower will continue to be obligatad under the Nole snd this Security Instrument
unless Lender releases Borrower in writing.

MULTISTATE ADJUSTARLE RATE NOTE-1 Year LIBOR Index (Assumabls after Initin} Posiod)-Single Foe |, - oo coee co e caeee
INSTRUMENT . Porm 3531 3/04
DRAW.0304.MX.CVL.ARM.NOTE.5531.3.WFF (D100DOCS\NOTES\CVL\MXFHSS3L.ARM) Page 3 of 4 peges)
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If Lender exercises the option to require immediate payment in full, Lender shull give Borrower notice of
acceleration. The nolice shall provide a period of not less than 30 days from the date the notice is given in
accordance with Section 15 within which Borrower must pay all sums secured by this Security Instrument. If
Borrower falls to pay these sums prior (o the expiration of this period, Leader may jnvoke any remedies permitted
by this Security Instrument without further notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE QNDEKSIGNBP.

1 .
% MY Lo dfd =

(Sesd _ (Sesl)
ICENTA LINCICOME -Borrolver . . -Borrower
(Seald (Scal
-~Botrower o
(Seal) {Sal)
-Barrower K
(Seal) (Send)
~Borrower -Begrower
[Sign Original Only]

C ' ' |

MULTISTATE ADJUSTABLE RATE NOTE-1 Yeor LIBOR ludex (Amumabls after Inkisl Perlod)-Single Fuuuyecs cuuss imiaw wsvac wnm
INSTRUMENT Porm 5531 3/04
DRAW,0304.MX.CVL.ARM . NOTE.6531.4.WPP (0101DOCS\NOTES\CVL\MXFH5531. ARM) (Page 4 of 4 pages)
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INTEREST-ONLY ADDENDUM
TO ADJUSTABLE RATE PROMISSORY NOTE

Loan Number:

Property Address: /v KiVEKSIUE DRIVE
DAYTON, NV 89403

THIS ADDENDUM is made this 23rd day of MAY » 2007 « and is incorporated nto
and intended (o form a part of the Adjustable Rate Note (the “Note*) dated iha same date as this Addeudum executed by the
undersigued and payable to

SIERRA PACTFIC MORTGAGE CQMPANY, INC., A CALIFORNIA CORPORATION {the "Lender™).

THIS ADDENDUM supersedes Sections 3(A), 3(B), 4(C) and 7{A) of the Notc. None of the other provisions of the Nole are
changed by this Addendum.

3. PAYMENTS

(A) Time and Place of Payments

T will pay interest by making payments every month for the fIrst 120  payments (ths “Interest-Only Perdod™) in the
amount sufficlent (0 pay interest as it accrues. I will pay principal and interest by making payments cvery monih hereafter for
the noa 240 payments in an amount sufficient to fully amortize the outstanding principal balance of the Note at the
ead of the Interest-Only Period over the remainiag term of the Note in cqual monthly payments.

1 will make my monthly payments on the first day of each month begimaing oa JULY 1, 2007 .
1 will make these psyments every month unlil I have paid all of the principal and interest and any other charges described below
that I may owe under this Note. Each monthly payment will be epplied us of its gcheduled due date and will be applied (o interest

befare Principal. If, o0  JUNE 1, 2037 » 1 sUll ows amgunts under this Nole. 1 will pay those amounts
in full on that date, which is called the “Maturity Date.”
I will make my monthly payments at 193 BLUE RAVINE ROAD, SUITE 240

FOLSOM, CA 95630
ar at a different place if required by the Note Holder.

(B) Amount of My Initial Monthly Payments
Rach of my inltial monthly payments will be in the amount of U.S.$ 2,183.67 . This payment amount is
based on the original principal balance of the Note. This payment amount may el:ange

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

(C) Caloulation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding
TWO AND ONE QUARTER percentage paints ( 2.250 9) to the Current Index
for such Ch Date. The Note Holder will then round the result of this sddition to the nearest ane-eighth of one percentage
poim {0.12596). Subject (o the limits stated in Section 4(D). this rounded amount will be my new interest rate until (ho next
Change Date,
s?)nrlng the Interest-Only Perlod, the Note Halder will then dolermine the amount of the monthly payment that would be
sufficlent to repay the accrued interest. This will he the amount of my monthly payment until the eaclicr of the next Change Date
or the end of the Interest-Only Perlod unless I make a voluntary prepayment of principal during such pericd. If I make a
voluniary prepayment of principal during the Interesi-Only Perlod, my payment amount for suhsequent payments will be reduced
(o the amount necessary (o pay interest at the then current tnterest rate on the lower prineipal balance. At the ead of the Interest-
Only Period and on each Change Date thereafier, the Note Holder will determine the amount of the monthly payment that would
be sufficlent to repay in full the unpaid principal (hat [ om axpected 1o owe at the end of the Interest-Only Period or Change Date,
as applicable, iv equal monthly payments over the remaining (erm of the Note. The result of this calculation will be the new
amount of my monthly payment. Afler the end of the Interest-Only Period, my payment amount will not be reduced due to
voluntary prepayments.

INTERBST ONLY ADDENDUM TO AINUSTARLE RATE PROMISSORY NOTE — MULTISTATE
(2/8, 3/8, 5/8 and 7/6 Gmo Hybrid ARM)
DRAW.MX.CVL.ARM.10.ADNDM.NOTE.1.\WFF (U101DOCS\NOTES\CVL\MXIO_ADN.NTE (page ¢ ol 2 pegex)
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7. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charges for Overdue Paymonts

If the Note Holder has nol received the full amount of any monthly payment by the end of 15 calendar days
after the dale it is due, 1 will pay a late charge (o the Note Holder. The amount of the chargawill he 5.000 9% of my
averdue payment of interest during the Interest-Only Perfiod. 5.000 9% of my overdue payment of principal and interest
thereafier. 1 wilt pay this lste chacge prompUly, but only once on each late payment.

BY SIGNING BELOW, Bosrower accepts and agrees o the lerms and covenants contained in this Addendum to Adjustable
Rate Naote.

e — (Sead (Sead)
VICENTA LINCICOME -Borrower ~Borgowes
(Seal) (Seal)

-Barrower -Borsower

(Seal) (Seal)

~Bosrower -Borsower

[Slgn Originel Only]

INTEREST ONLY ADDENDUM TO AINUSTABLE RATE PROMISSORY NOTE - MULTISTATB
/6, 3/8, 5/8 aud 7/8 6o

ARM)
DRAW.MX.CVL.ARM.I0O .NOTR.2.WPF (0101BOCS\NOTES\CVL\MXIO_ADN.NTE (page 4 ot i pages)
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EXHIBIT "C"

OF
BANK OF AMERICA, NATIONAL ASSOCIATION

The undersigned, Devra Lindgren; an Assistant Secretary of Bank of America, National.
Association (the“Asgociation™); a nationsl bunkmg asgociation organized and: cxxstmg Ander the:
laws of the United States of America and having its principal place of business in the City of
Charlotte, County of Mesklenibiirg, State of Noith Carolinia, does heréby:- certify. that:

. Countrywide Dacuinént Custody Seérvices wis:a division of Treaswry Bank, National
Association.

Effective September 6, 2003, Treasury Bank, National Association changed its name to.
Counfrywide Bank, National Association.

Effective March 12, 2007, Countrywide Bauk, National Assvciation converted: to a
fedesal savings bank under the titie.of Countrywide Baiik, FSB.

Effective April 27, 2009, Countrywide Bank, FSB converied back to a national banking.
association. ‘under the title of Conntrywide Bunk, Nationsl Association, ‘and
immiediately thereafter, merged with and into Bank of America, National Assoclation.

2. Effective April 27; 2009, Couutrymde Home Loans Serviting LP chariged'its name to
BAC ‘Home Loans Servicing, LP
Effective July 1, 2011, BAC Home Loans Servicing, LP merged with and:into Bank of

América, National Association,

IN WITNESS WHEREOF, 1 have hereupon set my-hand and affixed. the seal of said-
Association this. 23rd day of Mﬂ_)’. 2012..

Devra Lindgren
Assistant-Secretary
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4., DOC 8 467719

1171072010 12 1 P1

Official Record

Requosiad By
ORION FINANCIAL GROUP

Lyon Counlty - NV

Mary C. Nilligan = Recorder

. Page 1 of 2 Fes $15.00
1 the undersigned hereby affirm that this document submitted Recordsd By. WFK  RPTY
for recording does not contain the social security number I
ot s (B3 58150 UG AR
[}
PREPARED BY & RETURN TO: ' 487719 L
M. E. Wileman '
Orion Financial Group, Inc.
2860 Exchange Blvd. # 100
Southlake, TX 76092
Assignment of Mortgage Send Any Notices To Assignee.

For Valuable Consideration, the undersigned, MORTGAGE ELECTRONIC REGISTKATION SYSYEMS,
INC. ("MERS") SOLELY AS NOMINEE FOR SIERRA PACIFIC MORTGAGE COMPANY, INC. G4318
Miller Road, Flint, MI 48507 (Assignor) by these presents does assign and set over, without recourse, to BAC
HOME LOANS SERVICING LP FKA COUNTRYWIDE HOME LOANS SERVICING LP 1757 TAPO
CANYON ROAD, SIMI VALLEY, CA 93063 (Assignec) the described mortgage, together with certain note(s)
described with all interest, all lieas, any rights due or to become due thereon, executed by VICENTA
LINCIOCOME, A MARRIED WOMAN to MORTGAGE BLECTRONIC REGISTRATION SYSTEMS, INC.
(MERS") SOLELY AS NOMINEB FOR SIERRA PACIFIC MORTGAGE COMPANY, INC.. Said mortgage
Dated: 5/23/2007 is recorded in the State of NV, County of Lyon on 5/25/2007, Record # 407150 AMOUNT: $
381,150.00  Property Address: 70 RIVERSIDE DRIVE, DAYTON, NV 89403

IN WITNESS WHEREOF, the undersigned corporation hes caused this instrument to be executed by its proper
officer. Executedon: /9-22-20/0
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS") SOLELY AS NOMINEE FOR

PACIFIC MORTGAGE COMPANY, INC.

Nichelo-Glavadstocher——
Certifying Officer

-t g o
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State of Calliornia County of Venhn'a
3-290 . before who acknowledged that he/she

On fore :

is % &h off ﬁorMORTGAGB BLECTRONIC REGISTRATION SYSTEMS, INC.
("MERS") SOLELY AS NOMINEE FOR SIERRA, PACIFIC MORTGAGE COMPANY, INC. and that he/she
executed the foregoing instrument and that such execution was done as the free act and deed of MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS") SOLELY AS NOMINEE FOR SIERRA PACIFIC
MORTGAGE COMPANY, INC. SIERRA PACIFIC MORTGAGE COMPANY, INC..

JON SECRIST

TR, Commissior # 1893947 .
: ‘i tfi Notary ;ubuc California Notarypublic, ____ Joi Seérst
\«; g ) Ventura County , My commission expires: _7 =~ 2.5/~ 207¢

Mv Comm Explres Jul 24, 2014

MAIL TAX BILL TO: .
VICENTA LINCIOCOME, A MARRIED WOMAN Property Address: 70 RIVERSIDE DRIVE, DAYTON, NV
§9403
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EXHIBIT "B" | DOC # 407150

08/2512007 04:34 PN
OffFicial Record

: Requosted
l STEMART TI%QE OF NEVADA

Lyan County ~ NV
Mary C. Milligan - Recorder
I hereby affirm that this document ' Page 1 of 20 Fee: $58.00
submilted for recording does not Recorded By: DLW RPTT:
conlain a soclal security number.

: B
fapanee 0K
\_ 0407150 P

e ACTHIG HERIOAE COsANY, C.

260 BRINKBY SIREET, SUITE 100
RENO, NV 89509

- —

-—

~ {Space Above This Line For Recording Data)

DEED OF TRUST
MIN:

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11,
13, 18, 20 and 21. Certain rules regarding the usage of words used in this dotument are also provided in
Section 18,

(A) "Security Instrument” means this document, which is dated ~ MAY 23, 2007 .

together with all Riders to this documeat.
®) "Borrower” is VICENTA LINCICOME, A MARRIED WOMAN

Borrower is the trustor under this Securily Iusirument.
(©)"Lender" is SIERRA PACIFIC MORTGAGE COMPANY, INC.

Lenderisa CORPORATION  organized and existing under the laws of CALIFORNIA
Lender's address is 50 IRCN POINT CIRCLE, SIE 200, FOLSQM, CA 95630

(D) "Trustee® is  GREENHEAD INVESIMENIS, INC., A CALIFURNIA CORFORATION

NEVADA--Singls Family~Fannle Mas/Freddic Mac UNIFORM INSTRUMENT with MERS Form 3029 1/01
DRAW.MERS.NV.CVL.DT.1.WPF (0101DOCS\DEEDS\CVL\NV_MEKS.CVL) (page 1 of 13 pages)
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(B) "MERS" is Mortgage Electronic Registration Systems, Inc, MERS is a separate corporation that is acting solely
as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this Security
Instrument. MERS is organized and existing under the laws of Delaware, and has an address and telephone number
of P. O. Box 2026, Flint, Michigan 48501-2026, tel. (888) 679-MERS.
{F) "Note" means the promissory nole signed by Borrower and dated ~ MAY 23, 2007
The Note states that Borrower owes Lender

THREE HUNDRED EIGHTY-ONE THOUSAND ONE HUNDRED FIFTY and NO/100——  Dollars
(Us.$ 381,150.00 ) plus inerest. Bomwuhnspmnﬂsedtopaythlsdebt!nng&dnrhrlodlc
Paymenlsandtopaylhedeblinfullnothterthm JUNE 1, 2037
(G) "Property® means the property that is described below under the heading "l\-ansferofmghulnthel’ropeny
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due
under the Note, and sll sums due under this Security Instrument, plus interest.
@ Rﬁua“mmanmwswmksmqlmmmdeexecwbyBomwu The following Riders are
to be executed by Borrower [check box as applicable]:

[ xk Adjustable Rate Rider [ ] Condominfum Rider { 1 Second Home Rider

{ 1 Balloon Rider ( ]lenedUnitDwelopmen(Rlduk]Oﬂler(S) [specify)

{ } -43;%3! Rider [ ] Biweekly Payment Rider INTEREST ONLY RIDER
or

() "Applicable Law” means all controlling applicable federal, state and local statutes, regulations, ordinances and
administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial
opinions.

(K) "Community Association Dues, Fees, and Asscssments” means all dues, fees, assessmeats and-other charges
that are imposed on Borrower or the Property by a condominium association, homeowners association or similar

organization.

(L) "Blectronic Funds Transfer” means any transfer of funds, other than a trarnsaction originated by check, draft,
or similar paper instrument, which is initlated through an electronic terminal, telephonic insirument, computer, or
magnetic (spe so as (o order, instruct, or authorize a financial Institution to debit or credit an account. Such term
includes, but is not limited to, point-of-sale transfers, automated teller machine transactions, trinsfeis initiated by
telephone, wire transfers, and automated clearinghouse transfers.

(M) "Escrow Items" means thoss items that are described in Section 3.

(N) "Miscellaneous Proceeds” means any compensation, setflement, award of damages, or proceeds paid by any
third party (other than insurance proceeds pald under the coverages described in Section 5) for: (f) damage to, or
destruction of, the Property; (if) condemnation or other taking of all or any part of (he Pruperty; (iif) conveyance
in lieu of condemnation; or (iv) misrepresentations of, or omisslons as to, the value ahd/or condition of the
Property. '

(0) "Martgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the Loan.
() "Periodic Payment” means the regularly scheduled amount due for (f) principal and interest under the Note,
plus (i) any amounts under Section 3 of this Security Instrument.

(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional
or successor legislation or regulation that governs the same subject matter. As used in this Security Instrument,
"RESPA" refers to all requirements and restrictions that are imposed in regard to a "federally related mortgage
loan” even if the Loan does not qualify as a “federally related mortgage loan" undér RESPA.

(R) "Succassor in Interest of Borrower" means any party that hes taken title to the Property, whether or not that
party has assumed Borrower’s obligations under the Note and/or this Security Instrument.

NBVADA-Single Family~Fanale Mac/Freddic Mac UNIFORM INSTRUMENT with MEno rorm ey uus
DRAW.MERS.NV.CVL.DT.2.WPF (0101DOCS\DEEDS\CVL\NV_MERS.CVL) (age 2 of 13 pages)
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TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's succéssors and
assigns) and the successors and assigns of MERS, This Security Instrument secures to Lender: (f) the
of the Loan, and all renewals, extensions and modifications of the Note; and (if) the performiance of Borrower's
covenants and agreements under this Security Instrument and the Nole. For this purpose, Borrower irrevocably
granits and conveys to Trustee, in trust, with power of sale, the following described property located in the

COUNTY ~of LYON

(Type of Recording Jurisdiction] [Name of Recording Jurisdiction)
LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF AS EXHIBIT “A."

which currently has the addressof 70 RIVERSIDE DRIVE (Strest],
DAYTON (Ciyl, Nevada 89403  [ZipCodd ("Property Address”):

TOGETHER WITH all the improvements now or hereafter erected on (he property, and all easemerts,
appurienances, and fixtures now or hereafter a part of the property. All replacements and additions shall also be
covered by this Security Instrument. All of the foregoing is referred to in this Security Instruinent as the *Property.”
Borrower understands and agrees that MERS holds only legal title (o the interests granted by Borrower in (his
Security Instrument; but, if necessary fo comply with law or custom, MERS (as nomines for Lendér and Lender's
successors and assigns) has the right: to exercise any or all of those interests, including, but not limited to, the right
to foreclose and sell the Property; and to take any action required of Lender including, but not limited to, releasing
and canceling this Security Instrument, :

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right
to grant and convey the Property and that the Property is unencumbered, except for encumbraices of record.
Borrower warrants and will defend generally the title to the Property against all clalms and deshands, subject to any
encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covenants
with limited variations by jurisdiction to constilute a uniform security instrument covering real property.

UNIFORM COVENANTS. Borrower and Lender covenant and agres as follows:

1. Psyment of Principal, Interest, Bscrow Items, Prepasyment Charges, and Late Charges. Barrower
shall pay when due the principal of, and interest on, the debt evidenced by the Nole and any prepuayment chirges
and late charges due under the Note. Borrawer shall also pay funds for Bscrow Items pursuant to Section 3.
Payments due under the Note and this Security Instrument shall be made in U.S. currency. However, if any check
or ather instrument received by Lender as payment under the Note or this Security Instrument is returned (o Lender
unpaid, Lender may require that any or all subsequent payments due under the Note and this Security Instrument
be made in one or more of the following forms, as selected by Lender: (a) cash; (b} money order; (c) certified
check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon an institution
whose deposits are insured by a federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when recelved at the location designated in the Note or at such
other location as may be designated by Lender in accordance with the notice provisions in Section 15. Lender may
retarn any payment or partial paymeant if the payment or pariial payments are insufficient to bring the Loan current.
Lender may accept any payment or partial payment insufficient to bring the Loan current, without waiver of any
rights hersunder or prejudice to its rights (o refuse such payment or partial payments in the future, but Lender is

NBVADA-Single Family--Faanic Mae/Freddisc Mao UNIFORM INSTRUMENT with Mo FUL WY v
DRAW.MERS.NV.CVL.DT.3.WPF (010{DOCS\DEEDS\CVL\NV_MERS,CVL) {page 3 of 13 pages)
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L 4 '

not obligated to apply such payments at the time such paymenis are accepted. If each Periodic Payment is applied
as of iis scheduled due date, then Lender need not pay interest on unapplied funds. Lender may hold such unapplied
funds until Borrower makes payment to bring the Loan current. If Borrower does not do so within a reasonable
pesiod of time, Lender shall either apply such funds or return them to Borrower. If not applied earlier, such funds
will be applied to the outstanding principal balance under the Note immediately prior to foreclosure. No offset or
claim which Borrower might have now or in the future against Lender shall relieve Borrower from making payments
due under the Note and this Security Instrument or performing the covenants and agreements secured by this
Security Instrument,

2. Application of Payments or Proceeds, Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the Note;
(b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to each Periodic
Payment in (he order in which it became due. Any remaining amounts shall be applied first to late charges, second
to any other amounts due under this Security Instrumeat, ard then to reduce the principal balance of the Note,

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a suffictent
amount (0 pay any late charge due, the payment may be applied to the delinquent payment and the late charge, If
more than one Perlodic Payment is outstanding, Lender may apply any payment received from Borrower fo the
repayment of the Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that
any excess exists after the payment is applied to the full payment of one or more Periodic Payments, siich excess
may be applied to any late charges due. Voluntary prepayments shall be applied first lo any prepayment charges
and then as described in the Note.

Any application of paymeats, insurance proceeds, oerscellaneonsProceedstopdndpaI due under the Note
shall not extend or posipone the due date, or change the amount, of the Periodic

3. Funds for Bscrow Items. BmowershﬂlpaytoLenduonthedayPuiodlcPaymemsmdueunderlhe
Note, until the Note is pald in full, & sum (the "Funds”) to provide for payment of amounts due for: (a) taxes and
assessments and other items which can attain priority over this Security Instrument as a lien dr encumbrance on the
Property; (b) leasehotd paymeats or ground rents on the Property, if arty; (c) premiums for any and all insurance
required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by
Borrower to Leader in lieu of the payment of Morigage Insurance premiums in accordance with the provisions of
Section 10, These items are called “Escrow Items.” At origination or at any time during the term of the Loan,
Lender may require that Community Association Dues, Fees, and Assessments, if any, be escrowed by Borrower,
and such dues, fees and assessments shall be an Escrow Item. Borrower shall promplly furnish to Lender all notices
of amounts to be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender
waives Borrower's obligation to pay the Funds for any or all Escrow ltems. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be in writing.
In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts due for any Escrow
Items for which payment of Funds has been waived by Lender and, if Lender requires, shall furnish to Leader
recelpts evidencing such payment within such time period as Lender may require. Borrower's obligation to make
such payments and to provide receipts shall for all purposes be deemed fo be a covenant and agreement contained
in this Security Instrument, as the phrase “covenant and agreement" is used in Section 9. If Borrower Is
to pay Escrow Jtems directly, pursuant to a walver, and Borrower fails to pay the amount due for an Escrow Item,
Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated under
Section 9 {o repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow Items at any
time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all
Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficlent to permit Lender to apply the
Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can require under
RESPA. Lender shall estimate the amount of Funds due on the basis of current data and reasonable estimates of
expenditures of future Escrow Items or otherwise in accordance with Applicable Law.

NBVADA-Single Family~Fanniec Mae/Freddie Mac UNIFORM INSTRUMENT with ME...., SU S M
DRAW.MERS.NV.CVL.DT .4.WPF (0101DOCS\DEERDS\CVL\NV_MERS.CVL) (pago 4 of 13 pages)

00626



Case 10-51219-gwz Doc 49 Entered 11/26/14 10:44:36 Page 22 of 38

¢ .

<

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or
entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Pederal Home Loan
Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA. Lender
shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow accouiit, or verifying
the Escrow Items, unless Lender pays Borrower interest on the Funds and Applicable Law petmits Lender to make
such a charge. Unless an agreement is made in writing or Applicable Law requires interest to be paid oa the Punds,
Lender shall not be required to pay Borrower any Interest or eamnings on the Funds, Borrower and Lender can agree
in writing, however, that interest shall be paid on the Funds. Lender shall give to Borrower, without charge, an
annual accounting of the Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower
for the excess funds in accordance with RESPA., If there is a shortage of Funds held in escrow, as defined under
RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount
necessary to make up the shortage in accordance with RESPA, bul in no more than 12 monthly payments. If there
s a deficiency of Funds held in escrow, as defined under RESPA, Leader shall notify Borrower as required by
RESPA, and Borrower shall pay (o Lender the amount necessary to make up the deficlency in accordance with
RESPA, but in no more than 12 monthly payments.

_ Upon payment in full of all sums secured by this Security Instrument, Leader shall promptly refund to
Borrower any Funds held by Lender. .

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, finks, and impositions atiributable
io the Property which can aitain priority over this Security Instrument, leasehold payments or growad reats 6 the
Property, if any, and Community Association Dues, Fees, and Assessmeats, if any. To the extent that these items
are Bscrow ltems, Borrower shall pay them fn (he manner provided in Section 3. -

Borrower shall promptly discharge any lien which has priority over this Security Idstrument unless Borrower:
(a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, but only
so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against
enforcement of (ke lien in, legal proceedings which in Lender’s opinion operate to prevent the enforcemeiit of the
lien while those proceedings are pending, but only until such proceedings are concluded; or (c) secures from (he
holder of the lien an agreement satisfactory lo Lender subordinating the lien to this Security Instrument. If Leader
determines that any part of the Property is subject to a lien which can altain priority over this Security Instrument,
Lender may give Borrower a notice identifying the lien. Within 10 days of the date on which that notice is given,
Borrower shail satisfy the lien or take one or more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or repor{ing
service used by Lender in connection with this Loan.

5, Property Insarance. Borrower shall kezp the improvements now existing or hereafter erected on the
Property insured against loss by fire, hazards included within the term “extended coverage,” and any other hazards
including, but not imited to, earthquakes and floods, for which Lender requires insurance. This insurance shall be
maintained in the amounts (including deductible levels) and foc the periods that Lender requires. What Lender
requires pursuant to the preceding sentences can change during the term of the Lodn. The insurance carrier

the insurance shall be chosen by Borrower subject to Lender's right to disapprove Borrower's chioice,
which right shall not be exercised unreasonably. Lender may require Borrower to pay, in connection with this Loan,
either: (2) a one-time charge for flood zone determination, certification and tracking services; or (b) a one-time
charge for flood zone determination and certification services and subsequent charges each time or
similar changes occur which reasonably might affect such determination or certification. Borrower shall also be
responsible for the payment of any fees imposed by the Federal Emergency Management Agency in connection with
the review of any flood zone determination resulting from an cbjection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage,
at Lender's option and Borrower's expense. Lender is under no obligation to purchase any pariicular type or amount
of coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower's
equity in the Property, or the contents of the Property, against any risk, hazard or lability and might provide greater
or lesser coverage (han was previously in effect. Borrower acknowledges that the cost of the insurance coverage
so obtained might significantly exceed the cost of insurance that Borrower could have obtained. Aay amounts
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disbursed by Lender under this Section § shall become additlonal debt of Borrower secured by this Security
Instrument, These amounts shall bear interest at the Note rate from the daie of disbursement and shall be payable,
with such interest, upon notice from Lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to
disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as
an additional loss payee and Borrower further agrees (o generally assign rights to insurance proceeds to the holder
of the Note up to the amount of the outstanding loan balance. Leader shall have the right to hold the policies and
renewal certificates. If Lender requires, Borrower shall promptly give (o Lender all receipts of pald premiums and
renewal notices, If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for damage
to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall name Lendér as
morigagee and/or as an additlonal loss payee and Borrower further agrees (o generally assign rights to insurance
proceeds to the holder of the Note up to the amount of the outstanding loan balance.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make
proof of loss if not made promplly by Borrower. Unless Lender and Borrower otherwise agree in writing, any
Insurance proceeds, whether or not the underlying insurance was required by Lender, shall be applied to restoration
or repair of the Property, if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such insurance proceeds uirtfl Lender
has had an opportunity to inspect such Property to ensure the work has besn completed to Lender's satisfaction,
provided that such inspection shall be undertaken promgiy. Lender may disburse proceeds for the repairs and
restoration in a single piyment or in a serles of progress zayments as the wark is completed. Unless an agreement
is made in writing or Applicable Law requires interest to be pald on such insurance proceeds, Lender shall not be
required to pay Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third parties,
retained by Borrower shall not be pald out of the insurance proceeds and shall be the sole obligation of Borrower.
If the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess,
if any, paid to Borrower. Such lisurance proceeds shall be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and
related maiters. If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has
offered to settle a claim, then Lender may negotiate and setile the claim. The 30-ddy period will begin when the
notice is given. In either eveat, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby
assigns to Leader (a) Borrower’s rights (o any insurance proceeds in an amount not to exceed the amounts unpaid
under the Note or this Security Instrument, and (b) any other of Borrower's rights (other than the right to any réfund
of unearned premivms paid by Borrower) under all insurance policies covering the Property, insofar as such rights
are applicable to the coverage of the Property. Lender may use the insurance proceeds either to repair or restore
the Property or to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence
within 60 days afier the execution of this Security Instrument and shall continue to occupy the Properly as
Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise agrees in
writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances exist whith are
beyond Borrower's control,

7. Preservation, Maintenance and Protection of the Property; Inspecticns, Borrower shall not destroy,
damage or impair the Property, allow the Property to deteriotate or commit waste on the Property. Whether or not
Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent the Property from
deteriorating or decreasing int value due to its condition. Unless it is determined pursuant to Section 5 that repair
or restoration {s not economically feasible, Borrower shall promptly repair the Property if damaged to avoid further
déterloration or damage. If insurance or condemnation proceeds are paid in connection with damage (o, or the taking
of, the Property, Borrower shall be responsible for repairing or restoring the Property only if Lender has released
proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or
in a series of progress payments as the work is completed. If the insurance or condemnation proceeds are not
sufficient (o repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion
of such repair or restoration. :
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Lender or its agent may make reasonable entries upon and inspections of the Property. If it his reasonable
cause, Lender may inspect the inlerior of the improvements on the Property. Lender shall give Borrower notice at
the time of or prior to such an interior inspection specifying such reasonable cause.

8. Barrower's Loan Application. Borrower shall be in default if, during the Loan application process,
Borrower or any persons or eatities acting at the direction of Borrower or with Borrower's knowledge or consent
gave materially false, misleading, or inaccurate information or statements to Lender {(or falled to provide Lender
with material information) in connection with the Loan. Material representations include, but are not lmited to,
representations concerning Borrower's occupancy of the Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If (a)
Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a legal
proceeding that might significantly affect Lender's interest in the Property and/or rights under this Security
Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for enforcemeant of a len
which may attain priority over this Security Instrument or to enforce laws or regulations), or (c) Borrower has
abandoned the Property, then Lender mey do and pay for whatever is reasonable or appropriate (o protect Lender's
interest in the Property and rights under this Security Instrument, including protecting and/or assessing the value
of the Property, and securing and/or repairing the Property. Lender's actions can include, but are not limited .to:
(2) paying any sums secured by a lien which has priorily over this Security Instrument; (b) appearing in court; and
(c) paying reasonable aitorneys' fees to protect ils interest in the Property and/or rights under (his Security
Instrument, including its secured position in a bankruplcy proceeding. Securing the Property includes, but is not
Iimited (o, entering the Property to make repairs, change locks, replace or board up doors and windgws, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned on or off.
Although Lender may (ake action under this Section 9, Lender does not have to do so and is not under any duty
or obligation to do so. It is agreed that Lender incurs no lability for not taking any or all actions authorized under
this Section 9. :

Any amounts disbursed by Lender under this Sectlon 9 shall become additional debt of Borrower secured by
this Security Instrument. These amounts shall bear intecest at the Note rate from the date of disbursement and shall
be payable, with such interest, upon notice from Lender lo Borrower requesting payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease. If
Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender agrees to
the merger in writing,

10. Mortgago Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Morigage Insurance in effect. If, for any reason, the
Mortgage Insurance coverage required by Lender ceases to be available from the morigage insurer that previously
provided such Insurance and Borrower was required to make separately designated payments toward the premiums
for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage substantially equivalent to
the Morigage Insurance previously in effect, at a cost substantlally equivalent to the cost to Borrower of the
Morigage Insurance previously in effect, from an alternate morigage insurer selected by Lender. If substantisily
equivalent Mortgage Insurance coverage is not available, Borrower shall continue to pay (o Lender the amount of
the separately designated payments that were due when the insurance coverage ceased to be in effect. Lender will
accept, use and retain these payments as a non-refundable loss reserve in lieu of Morigage Insurance. Such loss
reserve shall be non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lendér shall
not be required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Morigage Insurance coverage (in the amount and for the period that Lender requires) provided
by an insurer selected by Lender again becomes available, is obtained, and Leader requires separately designated
payments toward the premiums for Morigage Insurance. If Lender required Morigage Insurance as a coadition of
making the Loan and Borrower wes required to make separately designated payments toward the premiums for
Mortgage Insurance, Borrower shall pay the premiums required to maintain Morigage Insurance in effect, or to
provide a non-refundable loss reserve, until Lender's requirement for Morigage Insurance ends in accordance with
any written agreement between Borrower and Lender providing for such termination or untll (ermination is required

by?vppllable Law. Nothing in this Section 10 affects Borrower's obligation to pay interest at the rate provided in
the Note.
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Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may incur
if Borrower daes not repay the Loan as agreed. Borrower is not a party to the Morigage Insurance.

Morigage insurers evaluate their tolal risk on all such insurance in force from time to time, and may- enter
into agreements with other parties that share or modify their risk, or reduce losses. These agreeménts are on terms
and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these agreements,
These agreaments may require the morigage insurer to make payments using any source of funds that the marigage
insurer may have available (which may include funds obtained from Mor{gage Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any other
entity, or any affiliate of any of the foregoing, may receive {directly or indirectly) amounts that derive from (or
might be characterized as) a portion of Borrower's payments for Morigage Insurance, In exchange for sharing or
modifying the mortgage insurer's risk, or reducing losses. If such agreement provides that an affiliate of Lender
takes a share of the insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is
often termed “captive relnsurance.® Further: .

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage
Insursnce, or any other terms of the Loan, Such agreements will not increase the amount Borrower will owo
for Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not affect the rights Barrower has® if any* with respect to the Morigage
Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may includé the right
to receive certsin disclosures, to request and obtain cancellation of the Mortgage Ingurance, to have the
Mortgage Insurance terminated automatically, and/or to receive a refund of any Mortgage Insurance
premiums that were uncarned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby assigned
to and shall be paid to Lender,

If the Property Is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the
Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During such
repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds untll Leader bas had
an opportusity (o inspect such Property (o ensure the work has been completed to Lender's satisfaction, provided
that such inspection shall be undertaken promptly, Lender may pay for the repairs and restoration in a single
disbursement or in a serles of progress payments as the work is compleled. Unless an agreeinent is made in wriling
or Applicable Law requires intesest to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay
Borrower any interest or earnings on such Miscellaneous Proceeds. If the resioration or repair is not economically
feasible or Lendes's security would be lessened, the Miscellaneous Proceeds shall be applied to the sums secured
by this Security Instruameat, whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous
Proceeds shall be applied in the order provided for in Section 2.

In the svent of a total taking, destruction, or loss in valus of the Property, the Miscellaneous Proceeds shall
be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid
{o Borrower. '

In the event of a partial taking, destruction, or loss in value of the Praperty in which the fair market value
of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater than the
amount of the sums secured by this Security Instrument immediately before the partial taking, destruction, or loss
in value, unless Borrower and Lender otherwise agree in wriling, the sums secured by this Security Instruinent shall
be reduced by the amount of the Miscellaneous Proceeds multiplied by the following fraction: (a) the total améunt
of the sums secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair market
value of the Property immediately before (he partial taking, destruction, or loss in value. Any balancs shall be paid
o Borrower,

In the event of a partial taking, destruction, or loss in value of the Property i which the fair market value
of the Property immediately before the partfal taking, destruction, or loss in value is less than the amount of the
sums secured immediately before the pariial taking, destruction, or loss in value, unless Borrower and Lender
otherwise agree in writing, the Miscellaneous Proceeds shall be applied (0 the sums secured by this Security
Instrument whether or not the sums are then due.
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If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing Party
(as defined in the next senlence) offers to make an award to settle a claim for damages, Borrower fails to respond
to Lender within 30 days after the date the notice Is given, Lender is authorized to collect and apply the
Miscellaneous Proceeds either (o restoration or repair of the Property or (o the sums secured by this Security
Instrument, whether or not then due. “Opposing Party” means the third party that owes Borrower Miscellaneots
Proceeds or the party against whom Borrower has a right of action in regard to Miscellaneous Proceeds,

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun (hat, in Lender's
Judgment, could result in forfeiture of the Property or other material impairment of Lender's inlerest in the Propesty
or rights under this Security Instrument. Borrower can cure such a default and, if acceleration has occurred,
reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a ruling that, in
Lender's judgment, precludes forfeiture of the Property or other material impairment of Lender's intecest in the
Property or righis under this Security Instrument. The proceeds of any award or claim for damages that are
atiributable to the impairment of Lender's interest in the Property are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied (o restoration or repair of the Property shall be applied in
the order provided for in Section 2. .

12. Borrower Not Roleased; Forbearance By Lender Not a Waiver, Extension of the time for payment
or modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or
any Successor in Interest of Borrower shall not operate to release the liability of Borrower or any Sutcessors in
Interest of Borrower. Lender shall not be required to commence proceedings against any Successor in Interest of
Borrower or (0 refuse {o extend time for payment or otherwise modify amortization of the sums secured by this
Security Instrument by reason of any demand made by the original Borrower or any Successors in Interest of
Borrower. Any forbearance by Lender in exercising any right or remedy including, without limitation, Lender's

of payments from third persons, entitles or Successors in Interest of Borrower or in amounts less than
the amount then due, shall not be a waiver of or preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and
agrees that Borrower's obligations and Hability shall be joint and several. However, any Borrower who co-signs this
Security Instrument but does not execute the Note (a “co-signer”): (a) is co-signing this Security Instrument only
to mortgage, grant and convey the co-signer's interest in the Property under the terms of this Security Instrument;
(b) is not personally obligated to pay the sums secured by this Security Instrument; and (c) agrees that Lender and
any ofher Borrower can agree (o exiend, modify, forbear or make any accommodations with regard to the terms
of this Security Instrument or the Note without the co-signer's consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obiain all of Borrower's
rights and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations and
liability under this Security Instrument unless Lender agrees {o such release i wriling. The covenants and
agreements of this Security Instrument shall bind (except as provided in Section 20) and benefit the successors and
assigns of Lender.

14, Loan Charges. Lender may charge Borrower fees for services performed in connection with Borrower's
defeult, for the purpose of protecting Lender's interest in the Property and rights under this Security Instrument,
including, but not limited to, attorneys'fees, property inspection and valuation fees. In regard (o any other fees, the
absence of express authority in this Security Instrument o charge a specific fee to Borrower shall not be construed
as a prohibition on the charging of such fee. Lender may not charge fees that are expressly prohibited by this
Security Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interprefed so that
the interest or other Joan charges collected or to be collected in connection with the Loan exceed the permiited
limits, then: (d) any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitied
limit; and (b) any sums already collected from Borrower which exceeded permiited limits will be refunded to
Borrower. Lender may choose to make this refund by reducing the principal owed under the Note or by making
a direct payment to Borrower. If a refund reduces principal, the reduction will be treated as a partial prepayment
without any prepayment charge (whether or not a prepayment charge is provided for under the Note). Borrower's
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acceplance of any such refund made by direct payment to Borrower will constitute a waiver of any right of action
Borrower might have arising out of such overcharge.

15, Notices, All notices given by Borrower or Lender in connection with this Security Iastrument must be
in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed (o have been given
to Borrower when malled by first class mail or when actually delivered to Borrower's notice address if sent by other
means. Notice to any one Borrower shall constitute notice fo all Borrowers unless Applicable Law expressly requires
otherwise. The notice address shall be the Property Address unless Borrower has designated a substitute notice
address by aotice to Lender. Borrower shall prompily notify Lender of Borrowes's change of addcess. If Lender
specifies a procedure for reporting Borrower's change of address, then Borrower shall only report a change of
address through that specified procedure. There may be only one designated notice address under this Security
Instrument at any one time. Any notice to Lender shall be given by delivering it or by malling it by first class mail
to Lender's address stated herein unless Lender has designated another address by notice to Borrower. Any notice
in connection with this Security Instrument shall not be desmed to have been given to Lender until actually received
by Lender. If any notice required by this Security Instrument is also required under Applicable Law, the Applicable
Law requirement will salisfy the corresponding requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Coastruction, This Security Instrument shall be governed by
federal law and the law of the jurisdiction in which the Property is located. AH rights and obligations contained in
this Security Instrument are subject to any requirements and Jimitations of Applicable Law. Applicable Law might
explicitly or implicitly allow the parties to agree by contract or it might be silent, but such silence shall not be
construed as a prohibition against agreement by contract. In the event that any provision or clause of this Security
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other provisions of this Security
Instrument or the Note which can be given effect without the conflicting provision.

As used in this Security Instrument: () words of the masculine gender shall mean and include 8
fneuter words or words of the feminine gender; (b) words in tke singular shall mean and include the plural and vice
versa; and (c) the word "may" gives sole discretion without any obligation to take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrurhent.

18. Transfer of the Property or a Beneficial Interest in Borrower, As used in this Section 18, "Interest
in the Property” means any legal or beneficial interest in the Property, including, but not limited to, those benefictal
interests transferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent
of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property s sold or transferred (or if Borrower is not
a natural person and a beneficial interest in Borrower Is sold or transferred) without Lender's prior written consent,
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this option
shall not be exercised by Lender if such exercise is prohibited by Applicable Law.

IF Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide
a period of not less than 30 days from the date the notice is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the
expiration of (his period, Lender may invoke any remedies permitted by this Security Instrument without further
notice or demand on Borrower.

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower shall
have the right to have enforcement of this Security Instrument discontinued at any time prior to the earliest of: (a)
five days before sale of the Propesty pursuant to any power of sale conlained in this Security Instrument; (b ) such
other period as Applicable Law might specify for the termination of Borrower's right to reinstate; or {c) entry of
a judgrient enforcing this Security Instrument. Those conditions are that Barrower: (a) pays Lender all sums which
then would be due under this Security Instrument and the Nole as if no acceleration had occurred; (b) cures any
default of any other covenants or agreements; (c) pays all expenses incurred in enforcing this Security Instrument,
Including, but not limited to, reasonable attorneys' fees, property inspection and valuation fees, and other fees
incurred for the purpose of protecting Lender's interest in the Property and rights under this Security Instrument;
. and (d) takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by (his Security
Instrument, shall continue unchanged. Leader may require that Borrower pay such reinstalement sums and expenses

NEVADA-Singls Family-Pannic Mae/Freddic Mac UNIFORM INSTRUMENT with MERS PForm 3029 1/01
DRAW.MERS.NV.CVL.DT.10.WPF (0101DOCS\DEEDS\CVL\NV_MERS.CVL) (page 10 of 13 pages)
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in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank
check, treasurer's check or cashier's check, provided say such check is drawn upon an institution whose deposits
are insured by a federal agency, instrumentality or eatity; or (d) Elctronic Funds Trabsfer. Upon reinstatement by
Borrower, this Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration
had occurred. However, this right {o reinstate shall not apply in the case of acceleration under Section 18.

20. Sale of Nots; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the Note
(together with this Security Instrument) can be sold one or more times without prior notice to Borrower. A sale
might result in a change in the eatity (known as the "Loan Servicer®) that collects Perlodic Payments due under the
Note and this Security Instrument and performs othér mortgage loan servicing. obligatidns under the Note, this
Security Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated
to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given written notice of the change
which will state the name and address of the new Loan Servicer, the address to which payments should be raade
and any other information RESPA requires in connection with a notice of transfer of servicing. If the Note is sold
and thereafier the Loan is serviced by a Loan Servicer other than the purchaser of the Nots, the mortgage loan
servicing obligations to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer
and are not assumed by the Note purchaser unless otherwise provided by the Note purchaser.

Neithes Borrower nor Lender may commence, join, or be joined to any judicial action (as either an individual
litigant or the member of & class) that arises from the othir party's actions pursuant (o (his Security Instrument or
(hat alleges that the other party has breached any provision of, or any duty owed by reason of, (his Security
Instrument, until such Borrower or Lender has notified the other party (with such notite given in compliance with
the requirements of Section 15) of such alleged breach and afforded the other party hereto a reasonable period after
the giving of such notice to take corrective action. If Applicable Law provides a time period which must elapse
before certain action can be taken, that time period will be deemed to be reasonable for purposes of this paragraph.
The notice of acceleration and opportunity to cure given to Borrower pursuant to Section 22 and the notice of
acceleration given to Borrower pursuant to Section 18 shall be deemed lo satisfy the notice and opportunity to take
cortective action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: () “Hazardous Substances” are those substances
defined as toxic or hazardous substances, pollutanis, or wastes by Environmental Law and-the following substances:
gasoline, kerosene, other flammable or toxic peiroleum products, toxic pesticides and herbicides, volatile solvents,
materials containing asbestos or formaldehyde, and radioactive materials; (b} "Environmental Law" means federal
laws and laws of the jurisdiction where the Property is located that relate to health, safety or environmental
protection; (¢) *Environmeatal Cleanup" includes any response action, remedial action, or removal action, as
defined in Environmental Law; and (d) an "Eavironmental Condition" tneans a condition that can cause, contribute
to, or otherwise trigger an Environmenial Cleanup. :

Borrower shall nol cause or permit the preseace, use, disposal, slorage, or release of any Hazardous
Substances, or threateri to release any Hazardous Substances, on or ih the Property. Bosrower shall not do, nor.
allow anyone else {o do, anything affecting the Property (a) that is in violation of any Environmeatal Law, (b) which
creates an Rnvironmental Condition, or (c) which, due to the presence, use, or release of a Hazardous Substance,
creales a condition that adversely affects the value of the Property. The preceding two sentences shall not apply to
the presence, use, or storage on the Property of small quantities of Hazardous Substances that are generally
recognized to be appropriate to normal residential uses and to maintenance of the Property (including, but not
limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or other
action by any governmental or regulatory agency or private party involving the Property and any Hazardous
Sabstance or Eavironmental Law of which Borrower has actual knowledge, (b) any Environmental Condition,
including but not Limited to, any spilling, leaking, discharge, release or threat of release of any Hazardous
Substance, and (c) any condition caused by the preseace, use or release of 2 Hazardous Substance which adversely
affects the value of the Property. If Borrower learns, or is notfied by any governmental or regulatory authority,
or any private party, that any removal or other remediation of any Hazardous Substance affecting the Property is
necessary, Borrower shall promptly take all necessary remedial actions in accordance with Bnvironmental Law.
Nothing herein shall create any obligation on Lender for an Environmeatal Cleanup.

NEVADA-Siogle Family--Fanalo Mac/Preddio Mao UNIFORM INSTRUMENT with MBacs ' rorm 3029 W0l
DRAW.MERS.NV.CVL.DT.11.WFF (0101DOCS\DEEDS\CVLINV_MERS.CVL) (pags 11 of I3 pages)
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notico to Borrower priar to acceleration following
Borrower's breach of any covenant ar agreement in this Security Instrument (but not prior to acoéleration
under Section 18 unless Applicabls Law provides otherwise). The notice shall specify: (s) the default; (b) the
action required to cure the default; (o) a date, not less than 30 days from the date the notice is given to
Borrower, by which the defsult must be cured; and (d) that failure to care the default on or before the date
specified in the notice may result in acceleration of the sums secured by this Security Instrument and salo of
the Property. The notice shall further inform Borrower of the right to reinstate after acceleration and the
right to bring a conrt action to assert tho non-existence of a default or any other defense of Borrower to
acceleration and sale. If the default is not cured on or before the date specified in the notice, Lender at its
option, and without farther demand, may invoko the power of sale, including the right to accelerato full
payment of the Note, and any cther remedies permitted by Applicabls Law. Leader shall be entitled to collect
all expenses incurred inpumhgtheremedksprwidedinthksmzz, including, butnotlimitedto,
reasonable attarneys' fees and costs of title evidence.

HmeﬁopmﬁmLWmebummwmomnmof
the occurrence of an event of default and of Lenders' election to causo the Property to be sold, and shall cause
such notice to be recorded in each county in which any part of the Property is located. Lender shall mail
copies of the notice as prescribed by Applicable Law to Borrower and to the persons prescribed by Applicable
Law. Trustee shall give public notice of sale to the persons and in the manner prescribed by Applicable Latw.
After the time required by Applicable Law, Trustes, without demand on Borrower, shall sell the Property

at public auction to the highest bidder at the time and place and under the terms designated in the notice of -

sale in one or more parcels and in any order Trustes determines. Trustee may postpone sale of all or any
parcel of the Property by public announcement at the time and place of any previously scheduled sale. Lender
or its designee may purchase the Property at any sale.

Trustee shall deliver to the purchaser Trustee’s deed conveying the Property without eny covensut or
warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facle evidence of the truth
of the statements made therein. Trustee shall spply the proceeds of the sale in the following order: (a) to all
expenses of the sale, inclnding, but not limiied to, reasonable Trustee's and attorneys' fees; (b) to all sums
secuted by this Security Instrument; and (c) any excess to the person or persons logally entitled to it,

23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Leader shall request
Trustee to reconvey the Property and shall surrender this Securily Instrument and all notes evidencing debt secured
by this Security Instrument to Trustee. Trustee shall reconvey the Property withoul warranty to the person or
persons legally entitled to it. Such person or persons shall pay any recordation costs. Lender may charge such
person or persons a fee for reconveying the Property, but only if the fee is paid to a third party (such as the
Trustes) for services rendered and the charging of the fee is permiited under Applicable Law.

24, Substitute Trustee, Lender at iis option, may from time to ime remove Trustee and appoint a successor
trustee to any Trustee appointed heremmder. Without conveyance of the Property, the successor trustee shall succeed
to afl the title, power and duties conferred upon Trustee herein and by Applicable Law.

25, Ammpﬁonl'oo.lfﬂxmisaumpﬂonoﬂhlslom Lender may charge an assumption fee of U.S.
$ MAXIMUM ALLOWED BY LAW

NEVADA~-Singis Family-Fannie Mae/Freddic Mac UNIFORM INSTRUMENT with Muss o SUTIM ULy UL
DRAW.MERS,NV.CVL.DT.12.WPF (0101DOCS\DEEDS\CVL\NV_MERS.CVL) (page 12 of 13 pages)
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BY SIGNING BELOW, Borrower accepts and agrees to the lerms and covenants contained in this Security
Instrument and in any Rider executed by Borrower and recorded with it.

/GC/P%«W—-M ' Seal)
VICENTA LINCICOME Sorrowes Borroier

(Sea) Sead
-Borrower Batrower
el Sead
-Barrower
STATE OF NEVADA, W &W M
This tastrument was acknowledged befre me on 0;/ =23 g /4 by

L canTa %,Le/a‘am&

_pat ﬁ%‘- "

My Commission Expires: //""/"a g

NOTARY PUBLIC

STATE OF NEVADA
Nov 4, b

annis Mae/Freddis Mac UNIFORM INSTRUMENT with MERS Form 3029 1/01

mwvms.uv CVL.DT.13.WPF (0101DOCS\DEEDS\CVL\NV_MERS,CVL) {pago 13 of 13 pages)
WHEN RECORDED MAIL TO:

MIP INSURING DEPARTMENT

200
FOLSOM, CA 95630
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ADJUSTABLE RATE RIDER
(1 Year LIBOR Index - Rate Caps)
(Assumable after Initisl Period)

THIS ADJUSTABLE RATE RIDER is made this 23rd dayof MAY
2007 mdlslncoxputuedlnmandahanbedeemedtomendmdmpplunentMMongage.Deedof'l‘rust
orSecurltyDeed {the "Security Instrument”) of the same date given by the undersigned (the "Borrower”) to secure
the Borrower's Adjusiable Rate Note (the Nole") o
SIERRA PACIFIC MORTGAGE COMPANY, INC., A CALIFORNIA CORFORATION (the "Lender”)
of the same date and covering the property described in the Security Instrument and located at:

70 RIVERSIDE DRIVE
DAYTON, NV 89403

[Property Address)

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE INTEREST
RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE AMOUNT
BORROWER'SINTEREST RATB CAN CHANGE AT ANY ONE TIME AND THE MAXIMUM
RATB BORROWER MUST PAY.

ADDITIONAL COVENANTS. In addition to the covenants and agreements tnade in the Security Instrument,
Borrower and Lender further covenant and agree as follows:
A. INTEREST RATE AND MONTHLY PAYMENT CHANGES

The Note provides for an initial interest rateof 6.875  %. The Note provides for changes in the
intecest rate and the monthly payments, as follows:

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The interest rate 1 will pay may change on the first day of JUNE 2017 , and may change on
that day every 12th month thereafter. Each date on which my interest rate could change is called a "Change Date.”

(B) The Index

Beginning with (he first Change Date, myinwmwlubebasedonmlndex.m%dn‘isthemyw
London Interbank Offered Rate ("LIBOR") which is the average of interbank offered rates for ane-year U.S.

MULTISTATRE ADJUSTABLE RATE RIDBR-1 Year LIBOR Index (Asssmable after IP)-Single Pamity-s'read:s 24a0 Untiosm lastrument

Form S131 3/04
DRAW.0304.00(.CVL.ARM.RIDER.$131.1. WPF (P:\OPSSHARE\0101 DOCS\RIDERS\CVL\MXFH5131.ARM) (Page | of 4)
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dollar-denominated deposits in the London market, as published in The Wl Street Journal, The most recent Index
figure available as of the date 45 days before each Change Date is called the "Current Index.”

If the Index is no longer available, the Note Holder will choose a new index which is based upon comparable
information. The Note Holder will give me nolice of this cholce.

(C) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding
TWO AND ONE QUARTER percentage points ( 2.250 %)
to the Current Index. The Note Holder will then round the result of this addition to the nearest ong-eighth of one
percentage point (0.125%). Subject to the limits stated in Section 4(D) below, this rounded amount will be my new
interest rate until the next Change Date.

The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay
the unpaid principal that I am expected to owe at the Change Date in full on the Maturity Date at my new inlerest
rafe in substantially equal payments. The result of this calculation will be the new amount of my monthly paynieat.

(D) Limits on Interest Rate Changes

The interest rate I am required to pay at the first Change Date will not be greater than 11,875 9% or less
than 2.250 %. Thereafter, my interest rate will never be increased or decreased on any single Change
Dats by more than TWO percentage points ( 2.000  9%)-from the rate of interest I have
becnpaylngformeprewdlnglzmouths My Interest rate will never be greater than 11.875 %.

Bffective Date of Changes

MynewlnlemtmewlﬂbeeomeeffectlvaonuchChmgeDm 1 will pay the amount of my new monthly
payment beginniag on the first monthly payment date after the Change Date until the amount of my monthly
payment changes agaln.

@) Notice of Changes )

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of
my monthly payment before the effective date of any change. The notice will Include information required by law
fo be given to me and also the title and telephone number of a person who will answer any question I may have

regarding the notice.

B. TRANSFER OF THB PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
1. UNTIL BORROWER'S INITIAL INTERBST RATE CHANGES UNDER THE TERMS STATED IN
SECTION A ABOVE, UNIFORM COVENANT 18 OF THE SECURITY INSTRUMENT SHALL BE IN
BFFBCT AS FOLLOWS:
Transfer of the Property or a Beneficial Interest in Borrower. As used in tliis Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not
limited to, those beneficial interests transferred in a bond for deed, contract for deed, isistallment sales
contract or escrow agreement, (he intent of which is the transfer of tile by Borrower at a future date
{o a purchaser.
If all or any part of the Properly or any Interest in the Property is sold or transferred (or if
Borrower is not a natural person and a beneficial interest in Borrower is sold or transférred) without
Lender's prior written cansent, Lender may require immediate payment in full of all sums secured by

lﬂlﬂﬂBIAIBAEUUBTABLIIAﬂBIHDHIJ‘mntlllﬂlluklahmnlubcﬁzlP}ﬂhthNmuﬂﬂnmﬂnlhsUllllluuulldu

Form 5131 304
DRAW.0304.MX.CVL.ARM.RIDER.5131.2. WPF (P:\OPSSHAREW101 DOCS\RIDERS\CVL\MXPFHS 131 ARM) (Poge 2 of )

00637



2.

Case 10-51219-gwz Doc 49 Entered 11/26/14 10:44:36 Page 33 of 38

Lender's prior written consent, Lender may require immediate payment in full of all sums secured by
this Security Instrument. However, this option shall not be exercised by Lender if such exercise is
prohibited by Applicable Law.

If Lender exercises this option. Lender shall give Borrower notice of acceleration. The notice
shall provide a period of not Jess than 30 days from the dale the notice is given In accordance with
Section 15 within which Borrower must pay all sums secured by this Security Instrumeat. If Borrower
fails to pay these sums prior to the expiration of this period, Lender may Invoke any remedies
permitted by this Security Instrument without further notice or demand on Borrower.

ARTER MY INITIAL INTEREST RATE CHANGES UNDER THE TERMS STATED IN SECTION
4 ABOVE, UNIFORM COVENANT 18 OF THE SECURITY INSTRUMENT DESCRIBED IN SBCTION
11(A) ABOVE SHALL THEN CEASB TO BE IN EFFECT,-AND UNIFORM COVENANT 18 OF THE
SECURITY INSTRUMENT SHALL INSTEAD BE DESCRIBED AS FOLLOWS:

Transfer of the Property or a Beneficial Interest in Borrower, As used in this Section 18,

“Interest in the Property” means any legal or beneficial interest in the Properly, including, but not
limited to, those beneficial interests transferred in a bond for deed, contract for deed, instaliment sales
contract or escrow agreement, the infent of which is the transfer of title by Borrower at a future date
toa .
If all or any part of the Propesty or any Interest in the Property is sold or transferred (or if
Borrower is not a natural person and a beneficlal interest in Borrower is sold or transferred) without
Lender's prior written consent, Lender may require immediate payment in full of all sums secured by
this Security Instrument, However, this option shall not be exercised by Lender if such exercise is
prohibited by Applicable Law. Lender also shall not exercise (his option if: (2) Borrower causes to be
submitted to Lender information required by Lender to evaluate the intended transferee as if a new loan
were being made to the transferee; and (b) Lender reasonably determines that Lender's security will
not be impaired by (he loan assumption and that the risk of a breach of any covenant or agreement ki
this Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition
to Lender's consent (o the loan assumption. Lender may also require the transferee to sign an
assumption agreement that is accsptable to Lender and that obligates the transferee to keep all the
promises and agreemenis made in the Note and in this Security Instrument. Borrower will continue to
be obligated under the Note and this Security Instrument unless Lender releases Borrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall give Boirower
notice of acceleration. The notice shall provide a period of not less than 30 days from the date the
notice is given in accordance with Section 15 within which Borrower must pay all sums secured by
this Security Instrument. If Borrower fails to pay these sums prior fo the expiration of this period,
Lender may invoke any remedies permitted by this Security Instrument without further notice or
demand on Borrower.

MULTISTATE ADJUSTABLE RATB RIDER-] Year LIBOR Index (Assumable after IP)-Siogle Family-Freddis Mao Usiform Instrument
mw.mmmmmmm.a.mmmanﬁnmwmmmlsnm

Form S131 304
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Adjustable

/_/’%__w‘— | o
VICENTA LINCI : -Borrower

(Seal) (Seal)
Borrower -Borrower
(Seal) {Seal)
-Borrower -Borrowée
Seal) | : (Seal)
-Borrower -Borrower
[Sign Original Only]

MULTISTATE ADJUSTARLE RATE RIDER-{ Year LIBOR Index (Assumabic after IP)-Single Family-Freddio Mae Uaiform Instrument

Form S131 304
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INTEREST-ONLY ADDENDUM
TO ADJUSTABLE RATE RIDER

Property Address: 70 RIVERSIDE DRIVE
DAYTON, NV 89403

THIS ADDENDUM is made this 23rd dayof MAY . 2007 '
and is incorporated into and intended to form a part of the Adjustable Rate Rider (the "Rider") dated the same date
as this Addendum executed by the undersigned and payable to

SIERRA PACIFIC MORTGAGE CQMPANY, INC., A CALIFORNIA CORFORATION  (the "Lender”)

THIS ADDENDUM supersedes Section 4(C) of the Rider. None of the other provisions of the Rider are chariged
by this Addendum,

4. INTEREST RATE AND MONTHLY PAYMENT CHANGBS

(C) Calculation of Changes

Before each Change Date, the Note Holder will calculate uiy new interest rate by adding
TWO AND ONE QUARTER perceatage points { 2.250 %)
to the Current Index for such Change Date. The Note Holder will then round the result of this addition to the
nearest one-eighth of one percentage point (0.125%). Subject to the limits stated in Section 4(D), this rounded
amount will be my new interest rate until the next Change Date.

During the Interest-Only Period, the Note Holder will then determine the amount of the moathly payment
that would be sufficient to repay accrued interest. This will be the amount of my monthly payment until the earlier
of the next Change Date or the end of the Interest-Only Period unless 1 make a voluntary prepayment of principal
during such period. If ] make a voluntary prepayment of principal during the Interest-Only Period, my payment
amount for subsequent payments will be reduced to the amount necessary to pay interest at the then current interest
rate on the lower principal balance. At the end of the Interest-Only Period and on each Change Date thereafter, the
Note Holder will determine the amount of the monthly payment that would be sufficient to repay in full the unpaid
principal that I am expected to owe at the end of the Interest-Only Period or Change Date, as applicable, in equal
monthly payments over the remaining term of the Note. The result of this calculation will be the new amount of
my mouthly payment. After the end of the Interest-Only Period, my payment amount will not be reduced due to
volunlary prepaymeants. :

INTEREST ONLY ADDENDUM TO ADJUSTABLE RATE RIDER 5/1 LIBOR ARM ~ MULTISTATB
DRAW.MX.CVL.ARM.I0.ADNDM.RIDER.1.WFF (010)DOCS\RIDERS\CVL\MXIO_ADN.RID) oL/oL

(pago 1 of 2 pages)
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BY SIGNING BELOW, Bon'awer accepis and agxees w lhe terms and covenanis contained in this Adjusiable Rate

HornterRoscere__, | -

VICENTA LINCICOME mw -Borrower
(Seal) (Seal)

Borrower -Borroveer

(Seal) (Seal

-Borrower Borrower

(Seal) (Sead

~Barrower ~Borrower

{Sign Original Only]

INTERBST ONLY ADDENDUM TQO ADJUSTABLE RATE RIDER 5/1 LIBOR ARM — MULTISTATE
DRAW.MX.CVL.ARM.IO.ADNDM.RIDER.2.WFF (0101DOCS\RIDERS\CVL\MXI0_ADN.RID) o0

603F
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EXHIBIT *A”
LEGAL DESCRIPTION

The land referred to herein is situated in the State of Nevada,
County of LYON, described as follows:

LOT 42 AS SHOWN ON THE OFFICIAL MAP OF GOLD CANYON EBSTATES,

PHASE 2, FILE IN THE OFFICE OF THE LYON COUNTY, NEVADA RECORDER,.

ON OCTOBER 20, 2005, AS DOCUMENT NO. 365687.

EXCEPTING TEEREFROM ALL THAT PORTION THEREOF, LYING BELOW THE
NATURAL ORDINARY HIGH WATER LINE OF THE CARSON RIVER,
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EXHIBIT "D"

Inre A. ELLIS LINCICOME, JR. and VICENTA J. LINCICOME Case No.
Debtor(s) (if known)

SCHEDULE A-REAL PROPERTY

Except as direcled below, list all real propesty in which the debtor has any legal, equitable, or future interest, including all property owned as a
colenant community property, or in which the dedblor has a lfe estate. Incude any property in which the debtor holds rights and powers
sxercisabie for the deblor's own benefit. If the debtor is mamied, state whether the husband, wife, both, or the marital community own the properly
by placing an *H" “W." “J.° or “C® in the column labeled “Husband, Wife, Joint, or Community." if the debior holds no

"None” under “Description and Location of Property.”

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G-Executory
Contracts and Unexpired Leases.

IlanmﬁtydamwmauenuhddnmuMMllnmm.mmommdmlmmm.SeQSchedubD. If no entity
claims to hold a secured Interest in the property, write “None" in the column Iabeled “Amount of Secured Claim.”

If the debtor !s an individual or i a joint pelition is filed, state the amount of any exemption claimed in the property only in Schedule C - Property
Claimed as Exempt.

Description and Location of Property Nature of Debtor's °\';.’1':."' Amount of
interest in Property ?' Debtor's Interest, Secured Claim
n Property Without
Husband-H any
Joint. Socured Clalm or
Community-C Exemption
Residence at 70 Riverside Drive, Dayton, J $ 476,000.001 $ 361,000.00
NV .
Rental House at 2763 Carriage Crast J 8 280,000.00, §$ 260,000.00
Drive, Carson City, NV 89706
Lot of 4315 Drake Way, Washoe Vallaey, NV J $ 100, OO0.00J $ 100,000.00
No continuation sheets attached TOTAL $ 856,000.00
{Roport also on Summary of Schodules.)
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Baskof America € Home Loans

PO Box 5170
Simi Valley, CA 93062-5170

0008345 02MB0.436 **AUTO 6 00755 89403-905570 -CO1-P08353- 2
PO A2D00101 0414000000000070 ~ MLENVCRE

VICENTA LINCICOME —
70 RIVERSIDE DR %
DAYTON NV 89403-9055

Your Home Loan Account
Statement date: July 3, 2015

BLMWORKD

Customer service information

Customer service: 1.800.669.6607

TDD/TTY users only: 1.800.300.6407

En Espafiol: 1.800.2950025

Monday-Friday 7am. to 7p.m. Local Time

Bl bankofamericacom
Account number " 77704785
Payment due date August 1,2015

Total amount due
Option 1 (Full)
Option 2 (15 yr)
Option 3 (Interest-only)

$205,761.52
$208,735.76
$205,136.32

If payment is received after 08/17/15, $109.18 late fee will be charged.*

If you and Bank of America, N.A. have entered into an agreement to address your monthly payments, please make payments in
accordance with this agreement. if you have further questions regarding this matter, please contact your Customer Relationship
Manager at 1.800.663.6650. You can also call this number if you haven't been assigned a Customer Relationship Manager yet.

Account information Past payments breakdown
Property address (L= TIo R —— Paid since last statement Paid year to date’
Loan type . 30Yr Conv Jumbo ARM L $000 $000
Contractual remaining term 28 Years, 11 Months_ .'.’TFFI.'E?F. ................. T — 521 8367 5436734
Principal balance 38115000 .I?:scrow {taxes and insurance) $23028 5460.56'
Escrow balance 51974136 ~ Feeschargesandadvances = $000 $1.02600
Interest rate until 07/2017 6875%  Unapplied funds S40017 544628
Prepayment penalty No Total $2,013.78 $6,300.18
Explanation of total amount due
....... Option 1 (Full) __ Option 2 (15 year) _Option 3 (Interest-only)

Principal $625.20 $3599.44 $0.00
INCMESt e 5218367 . $2,18367 9218367
Escrow {taxes and insurance) $22868 $22868 522868
Regular monthly payment $3,037.55 ..$6,011.79 $2,412.35
Current period fees and charges 000 . 9000 S
Overdue payments, fees, and charges” L$20317025 $20317025 ... 920317025
Unapplied funds* 644638 544638 644638
Total amount due $205,761.52 $208,735.76 $205,136.32
if you make this reguiar monthiy payment... .your principal balance will  .your principal balance will  ..your principal balance will stay

decrease, and you will be decrease, and you will be the same, and you will not be

doser to paying off your closer to paying off your claser to paying off your loan.

loan. loan
*Please see the "Other important information® section of this statement
Transaction activity (06/03/15 to07/0315)
Date Description Charges Payments
07/01/15 Unapplied Funds Posted ) B 201378
07/02/1 5 Unapplied Funds Reversal B -241395
07/02/15 Payment Posted - Thank you 241395
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k]
t
Bankof America ¢00> Home Loans Lustomer service informat:-

D Customer service: 1.800.669.66C
PO Box 5170
Simi Valley, CA 93062-517¢ TDD/TTY users only: 1.800300.64C"
001102902M80.436 “*AUTO 600653 89403-905570  -CO1-P110404 2 BLMWORKD En Espafiok 1.800295.002:
PO A2D00101 0414000000000070 ~ MLENVCE:
ncl%eTEa é_lN(E',‘ltc)JOME -- Monday-Friday 7am. to 7p.m. Local Time
70 IDE DR ¥t e
DAYTON NV 89403-9055 A9 bankofamerica com
Account number T 77774785
Payment due date July 1,2015
R R L I TR TR E TR T
otal amount due
Option 1 (Full) $205,358.37
Option 2 (15 yr) $208,283.39
1 Option 3 (Interest-only) $204,737.75

Your Home Loan Account
Statement date: june 2, 2015

Q If you and Bank of America, NA. have entered into an agreement to address your monthly payments, please make payments in
Lie=y accordance with this agreement. If you have further questions regarding this matter, please contact your Customer Relationship
" Manager at 1.800.663.6650. You can also call this number if you haven't been assigned a Customer Relationship Manager yet.

?
E
L

Account information Past payments breakdown

Property address 70 RIVERSIDE DRIVE Paid since last statement P3id year to date”

Loan type 30 ¥r Conv jumbo ARM  Lrmcipal $000 000

sz s ppmas e * 44 v T ——— o —— et e - S i X - e Tima e -

Contractual remaining term . 29 Years, 00 Months interest Sz18367 218367

Principal balance $381.15000 Escrow (taxes and insurance) $23028 $23028

Escrow balance ‘51997164  Fees charges and advances $000 $1.02600

interest rate until 07/2017 6a75%  Unapplled funds” -$400.17 $84645
Prepayment penalty No Total $2,013.78 $4,286.40

Explanation of total amount due

Option 1 (Full) Option 2 (15 year) Option 3 (Interest-only)
- 5000

Principal : $62062 $354564 _
Interest $2,183.67 $2,18367 $2,18367
Escrow (taxes and insurance) $22868 $22868 $22868
Regular monthly payment $3,032.97 $5,957.99 $2412.35
Current period fees and charges $000 $0.00 $0.00
Overdue payments, fees, and charges® $203171.85 $203,171.85 $203,17185
Unapplied funds*® -$846.45 -684645 -$846.45
Total amount due $205,358.37 $208,283.39 $204,737.75
It you make this regular monthly payment... .your principal balance wil  ..your principal balancewil  _..your principal balance will stay

dacrease, and you will be decrease and you will be the same, and you will not be
closer to paying off your doser to paying off your daser to paying off your loan.
loan. loan.

*Please see the “Other important information” sectlon of this statement

Transaction activity (05/19/15t00610215)

Date Description Charges /
05128/15 Unapplied Funds Posted \_ 201378
05/29/15 Unapplied Funds Reversal . -241395
052915 Payment Posted - Thank you 241395
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AY Mortgage Statement
SERVICING  Hiu i st som Statement Date 08/10/2015

If you have questions or concerns about your statement,
please contact us at 1-800-495-7166 between the hours of
9 am. - 8 p.m, CT Monday through Thursday, 9a.m.-5pm.

bssagply by b PO the 0P CT Friday, and 10 a.m. - 4 p.m. CT Saturday,
% 3.775-02666-0025084-006-1-000<100-000-000 Account Number 114477
VICENTA LINCICOME Payment Due Date 08/01/2015
70 RIVERSIDE DR
DAYTON NV B5403-0055 Amount Due $207,599.70
if paymant is raceived after 03/16/2015, §108.18 late foe will be charged.
Properly Address:
70 RIVERSIDE DR
DAYTON NV 88403
Account Information Explanation of Amount Due
Qutstanding Principal $381.150.00 {{ Principal 7 $0.00
Deferred Balance $0.00 || interest $2,183.87
Current interest Rate 6.875% | Escrow (for Taxes & Insurance) $230.28
Next interest Rate Change 06/01/2017 || Reguiar Monthly Payment $2,413.95
Prepayment Penalty No |1 Overdue Payments $205,185.75
Escrow Balance ($20,204.11) || Totat Fees Charged $0.00
Partial Payments are not applied to your montgage, but instead are Total Amount Due $207,599.70
‘held in a separate unapplied account. If you pay the balance cf 2
partial payment, the unapplied funds wili then be added to your Past Payments Breakdown
mortgage. Adverse credit reporting, late charges and property
inspections may occur as a result of the delinquency. Paid Year to Date
Principal $0.00 $0.00
interest $0.00 $0.00
Escrow (for Taxes & Insurance) $0.00 $0.00
Suspense (Unapplied Funds) $448.28 $0.00
fFees $0.00 $0.00
Total $446.28 7 $0.00
Delinguency Notice
Yoware fate on your monthly payments. Failure to bring the account current may result in additional fees or expenses, and in certain instances, you may
risk foreciosure. The 1o cure the delinguency is $207,598.70. If you are unable to pay this amount, piease call your account manager to explore
your ophicns.
&s of August 10, 2015, you are 2565 days delinquent on yous mortgage toan.
e Payment Due: 030102015 Unpaid balance of $2.413 85
»  Payment Due 04012015 Unpaid belancs of 32 413.95
s Payment Doe’ QSC1201S Unpaed belancs of $2,413.95
s Paymenst Due DS0V2015 Unpasd balance of $2.453 85
*  Payment Due 070172015 Unpand batance of $2.413.85
«  Paymen Due 08012015 Unpaid balance of $2.413.35
Total: $207,599.70 - You must pay this amount to bring your loan current.
H you sre experiencing financial difficulty; see back for information about home ownership counseling:

DETACH AND RETURN BOTTOM PORTION WITH YOUR PAYMENT

FgYE' RVICING Account Due Regular Past Payments Other
Number Date Payment Due Due Amounts
CENT. -
VICENTA LINGICOME 114477 08/01/2015 $2,413.85 $205,185.75 85 $0.00
Amount Due i
Due By 09/01/2015: $207,589.70
if payment 15 received afler 09/16/2015, $109.18 late foe wil be charged,
AYoooo . PO Box3187 Additional Principal
FSERV%CING Caroi S&rearn.,!f., £0132-3187 ° i
e Additional Escrow $
Total Amount Enclosed $
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Important Information To Help Us Serve You Better -

Payments Online
www.fayservicing.com
Payments via Overnight or Express Mail Correspondence
Fay Servicing ‘ Fay Servicing
Attn: Payment Processing P.O. Box 809441 :
440 S. LaSalle, Suite 2000 Chicago, {l. 60680-9441

Chicago, IL 80605
Paymenis cannot be made in person ol this location
Remember 1o include your name and account number on all paymont remittances and writtenh correspondence,

Payments by Phone

Fay Servicing's Pay-by-phone option makes it possible to make your loan payment by using your touchtone
telephone. This service is avallable to you 24 hours a day, 7 days a week. Simply call the toll-free number below to
perform real-time, confidential mortgage payment transactions. And you can call as often as you like, there's no
charge for the call or transaction.

Payments Online

Fay Servicing Online Mortgage Payment, free with your online account, can save you lime and money with the click of a
mouse. Pay your morigage online and skip paper checks and stamps. Sel up your payment in minutes. (Return each
month 10 make your payments, or sef up automated recurring payments for conveniernce.)

MoneyGram Express Payment

MoneyGram ExpressPayment ensures same-day delivery of your payment to Fay Servicing. Visit your local MoneyGram
Agent. Call 1-800-926-8400 io locate the one nearest you. Complets the ExpressPayment form, providing your name
and Fay Servicing loan number. The Fay Servicing Receive Code is 15055, Alt ExpressPayment transactions require
cash. The agent will charge a fee for this service. Fay Servicing does not charge a fee for this service.

Activity Since Your Last Statement (07/10/2015 - 08/10/2015)

Date Description Charges Payments
08/06/15 CORP ADVANCE ADJUST $898.63
080815 FUNDS APPLIED $446.28

Qualified Written Requests must be submifted to Fay Servicing, LLC, 901 5. 2nd St., Suite 201, Springfield, Hinois 62704.

HUD-app d housging col lors are available at hitp:iwww hud goviofficesihsg/sthihcothes.cfm or by calling 1-800-569-4287.

Notice of Error or Information Request:

f you believe there has been an error with the account or you require additional information, you may send a written
Notice of Error or information Request. All Notices of Error or information Requests must be sent in writing to the
address listed below, as this is our exclusive address under Federal Law for these matters. If you send your
correspondence to any other address, it may not be processed in accordance with Federal Jaw, Please submit to

Fay Servicing, LLC, 301 8.2nd St., Suite 201, Springfield, Hlinois 62704-7809. '

Fay Servicing is a debt collector, and information you provide to us will be used for that puipose. To the extent your
original obligation was discharged, or is subject to an automatic stay under the United States Bankruptcy Code, this
is being provided for informational purposes only and does not constitute an attempt to collect a debt or impose
personal liability. Our office hours are Monday-Thursday 9 a.m. - 9 p.m. Friday 9 a.m. - § p.m,, and Saturday 10 am. -
4 p.m. C8YT. Call today: 1-800-485-7166. NMLS ID#88244. NC residents: Fay Servicing, LLC, NC Permit Number
112302, 440 S. LaSalle 8t Suite 2000, Chicago, L 60605-6011,

Be sure to check box on reverse. Please print.

Account Number:

Borrower. Co-b

Street: - .
City/State/Zip Code:

Hume Prone. " s+ . SR PIIONE;

8 ewmail; Co-b e-maii

B ighature:; Co-by signature.

UUo#
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DOC# 544042

11/25/2015 08:47AM
Official Record

Requested By
DEFAULT SERVICES - AVENUE 365

Lyon County - NV
Dawna L. Warr - Recorder
Page: 1 of 2 ee:\ $15.00

Recorded By MFK

05440

Prepared By: \\\\w/;f
PROF-2013-M4 Legal Title Trust, by U.S. Bank

National Association, as Legal Title Trustee

60 Livingston Avenue, EP-MN-WS3D, St. Paul, MN
55107, Attention: Structured Finance Services
WHEN RECORDED RETURN TO:

Avenue 365 Lender Services

401 Plymouth Rd, Ste. 550

Plymouth Meeting, PA 19462

Parcel # 29-401-17

FOR VALUE RECEIVED, the undersigned,
SERVICING, L.P. F/K/A COUNTRYWID ]
Canyon Road, Simi Valley, California 93063 (‘A RA

PROF-2013-M4 Legal Title Trust, by U.S. Bank sSociation, as Legal Title Trustee, located at 60

ention: Structured Finance

Registration Systems, Inc., 3

v p RRA P
successors and assigns, as driginalléndet;.a ertain instrument recorded 5/25/2007, in INSTRUMENT NO.
407150, in the Official Retord NCounty, the State of Nevada, given to secure a certain Promissory Note
in the amount of $381, d at: 70 RIVERSIDE DRIVE, DAYTON, NEVADA
89403.

TOGETHER with { es thefein described and secured thereby, the money due and to become due
. thereon, with intergst, and all accrued or to accrue under said Mortgage including the right to have

00651



AN 54002 3o

Dated: November 10%, 2015 ASSIGNOR:BANK OF A
LOANS SERVICING, L.
LOANS SERVICING, L.P. By:
LLC, its attorney-in-fa

Avenue 365 Eender Services,

State of : Pennsylvania

County of : Montgomery

Before me, Robert J. Mahon, issiong ary Public, on this day personally appeared Steven
Travascio, Authorized Sign p pder Services, LLC, attorney-in-fact BANK OF
AMERICA, N.A,, S/B/M BAC F S SERVICING, L.P. F/K/A COUNTRYWIDE HOME LOANS
SERVICING, L.P. kno :
to be the person whose naxy
the same for the purposes a

Given under my hand & d seal's

Notary Public's Signature

on_Expires Oct 7, 2017 Printed Name: Robert J. Mahon

My Commission Expires: 10.07.2017

Prope: dress:70 RIVERSIDE DRIVE, DAYTON, NEVADA 89403 Original Loan Amount:
$381,150.00
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DOC# 572258
10: 29AM

11/03/2017
Official Record

Requested By
SERVICELINK TITLE AGENCY INC.

APN: 029-401-17 Lyon County - NV
Dawna L. Warr - Recorder

WHEN RECORDED MAIL TO: Page: 1 of 6 $288.00

Sables, LLC Recorded By BKC $0.00

clo Zieve Brodnax & Steele

3753 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169

0572258

TS No.: 16-42397

PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT AC you may have the legal
right to bring your account in good standing by paying our past due payments plus permitted costs
and expenses within the time permitted by law for reins nt of your account, which is normally five

may be set until three months from the date this No
recordation appears on this notice). This amount is § 65,5 ) as'of 10/31/2017 and will increase until

your account becomes current. Q ‘ 0

007, executed by VICENTA LINCICOME, A
in favor of Mortgage Electronic Registration
ORTGAGE COMPANY, INC. its successors and
\ de ment no. 407150 The subject Deed of Trust was
modified by Loan Modifica nt recorded as Instrument 475808 and recorded on
i _the s e County recorder of Lyon, County, Nevada securing,

NOTICE IS HEREBY GIVEN THAT: SABLES,
original trustee, or the duly appointed su

MARRIED WOMAN, as trustorto seci
Systems, Inc., as nominee fo

igina 81,150.00, that the beneficial interest under such Deed of Trust
and the obligations sgcured-hereby aré presently held by Beneficiary; that a breach of and default in the
obligations for which(s o Trust is security has occurred or that payment has not been made of:

The monthly inistalime

to; foreclosure trustee fees and costs, advances and late charges.

ermorg, as a condition to bring your account in good standing, you must provide the
un with written proof that you are not in default on any senlor encumbrance and
provide proof of insurance.
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A 572258 3

T.S. No.: 16-42397

Nothing in this Notice of Default should be construed as a waiver of any fees owing to tHe —__ "
beneficiary under the Deed of Trust, pursuant to the terms and provisions of the loan docu

payable and has elected and does hereby elect to cause the trust property,
obligations secured thereby.
NOTICE

You may have the right to cure the default hereon and reinstate
of Trust above described. Section NRS 107.080 permits certain defa
of the amounts required by that statutory section without requiring payme
interest which would not be due had no default occurred. As to ©
reinstatement is possible, the time to reinstate may
pursuant to NRS 107.080. The Trustor may have th
nonexistence of a default or any other defense of Trustor to

er-occupied property, where
ended to 5§ days prior to the date of sale
t to bring a court action to assert the
tion and Sale.

To determine if reinstatement is posslblgnd the gmo , to cure the default, contact:
PROF-2013-M4 Legal Title Trust, by U.S. Ban ional tion, as Legal Title Trustee

c/o Fay Servicing, LLC

c/o SABLES, LLC, a Nevada limited liability compan

3753 Howard Hughes Parkway, @te 20
Las Vegas, NV 89169
Beneficiary Phone: 800-495-7116

Lauren Jowers
800-495-7166

standing the fact that your property is in foreclosure, you may offer your
provided the sale is concluded prior to the conclusion of the foreclosure.

MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.

Attached hereto and inoorgorated herein by reference is the Affidavit of Authority in Support of Notice
ection to Sell pursuant to NRS 107.080.
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MWW 572258 3225

T.S. No.: 16-42397

You may wish to consult a credit counseling agency to assist you. The Department of Housi
Urban Development (HUD) can provide you with names and addresses of local HUD ap
counseling agency by calling their approved Local Housin% Counseling Agency toll freent
(800) 569-4287 or you can go to HUD's website: http://portal.hud.gov.

Dated: 11/1/2017 SABLES, LLC, a Nevada limited liability compa
Sables, LLC
c/o Zieve Brodnax & Steele

Las Veghs, Nbvada 89169
(702) ; r -
/ j

[}

-1
el Busby, Trustee Sa&iﬁ{r//

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the

truthfulness, accuracy, or validity of that document.

State of CALIFORNIA & 6 O

County of ORANGE

On 11/1/2017, before me, Christine O'Brig
the basis of satisfactory evidence to be/th
instrument and acknowledged fo. me

capacity(ies), and that by his/he i
behalf of which the person(s)

ppeared Michael Busby who proved to me on
s)\whose name(s) is/are subscribed to the within
py executed the same in his/her/their authorized
the instrument the person(s), or the entity upon

CHRISTINE O'BRIEN
Notary Public - California

Orange County i
Commission # 2167057 2
Comm. Expires Oct 8. 2020

WITNESS my hand and officia

AN

Signature of Notary

00656



MW 572258 /5

Affidavit of Authority
(Nevada Revised Statute §107.080 as amended effective June 1, 2013)
Re: TS# 16-42397
BomowerName:  VICENTA LINCICOME LT~
Property Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

1, Veronica Talley , am the__ Oreciosure Speclalisf¥: ay Servicing, LLC, the
the beneficiary of the deed of trust described in the notice of default and election to sell to whick
attached (“Deed of Trust™). The following facts are based upon my personal review of d
record in the State of Nevada and personal knowledge acquired by my personal review

1(a).  The full name and business address of the current trustee of record for the Deed o,
89169
1(b). The full name and business address of the current holder o d by the Deed of Trust is

PROF-2013-M4 Legal Title Trust, by U.S. Bank National Assdciation; @s Legal Title Trustee 60
Livingston Ave EP-MN-WS3D St. Paul MN 55167, Attn: Structured Finance Services —- PROF

1(c). The full name and business address of the current be
the Deed of Trust is PROF-2013-M4 Legal Tit}e
Title Trustee 60 Livingston Ave EP-MN-
Services - PROF

ciary for the obligation or debt secured by
y Bank National Association, as Legal
55107, Attn: Structured Finance

ent setvicer for the obligation secured by the Deed of
Trust is Fay Servicing, LLC, 440 S. LaSalle St 00, Chicago, IL 60605

2, From my review of the
beneficiary and a title gyara

issued by a title insurer or title agent authorized to do
business in this State

f the NRS, the name of each assignee and each recorded

The current beneficiary under the Deed of Trust, the successor in interest of the beneficiary or the
is in actual or constructive possession of the note secured by the Deed of Trust.

_From my review of the documents of public record and the business records of the current
neficiary, the current trustee has authority to exercise the power of sale with respect to the property
1

Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013
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: MMM 572258 207

encumbered by the Deed of Trust, pursuant to instruction from the current beneficiary of record and c
holder of the note secured by the Deed of Trust.

5. From my review of the documents of public record and the business records of

deficiency in performance of payment, avoid the exercise of the power of sale and reinsta
conditions of the underlying obhgatlon or debt cxlsnng bcfore the deﬁclency in perfq

debt secured by the deed of trust, (1V) the amount of accrued interest and late
estimate of all fees imposed in connection with the power of sale; and (V
obtaining the most current amounts due and the local or toll-free teleph¢

affidavit.
6. The borrower or obligor of the loan secured by the Deed all Fay Servicing, LLC at
800-495-7166 to receive the most current amounts due and a recia ation contained in this
Affidavit,
I declare under penalty of perj he e State of Nevada that the foregoing is true and correct and that
this Affidavit was executed o y

Fa icing, LLC , its attorney in fact

eronica Talley ~

oreclosure Specialist IV
(Title)

A notary public or other officef ¢ mpl
verifies only the identity of i
document to which this
truthfulne racy, privalidi
State of YU/
On N , Notary Public,

' » who proved to me on the basis of satlsfactory evidence to
W ware subscnbed to the within instrument and acknowledged to me that he/she/they

ALLISON ANN JOWRERORe
Nofary Public, State of Texas
My Commission N
Aptil 27, 2019

Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013
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AUV ORI 572258 5

Declaration of Mortgage Servicer
Pursuant to NR 107.510

T.S. Number: 16-42397
Borrower(s): VICENTA LINCICOME
Mortgage Servicer: Fay Servicing, LLC
Property Address: 70 RIVERSIDE DRIVE

DAYTON, Nevada 89403

The undersigned, as an authorized agent or employee of the mortgage service
dedares that:

1. g The mortgage servicer has contacted the borrowep pu

0 the borrower’s financial situation and to explo
avoid a foreclosure sale”. Thirty (30) days, or more, |ha
contact was made.

rmwer‘s ﬁnanal situation and
explore options for the borrower to avold fo ure”. Thirty (30) days, or more,
isfied.

have passed since these due diligence efforts

because the individual(s) did not

3. [ No contact was required by the mortg
y 07.410.

meet the definition of “borrov@ pu

. gl répo riod, the Lender has foreclosed on 100 or
fewer real properties located in'th ate therefore, pursuant to NRS 107.460, the
provisions of NRS &7 400 to clusive, do not apply.

s. [JThe ioan is nét a al inertgade loan” as defined in NRS 107.450.

Dated:

S
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Doc #: 587470
1011212018 02:27 PMl Page: 10f2
. OFFICIAL RECORD
APN No.: 129-401-17 : Requesied By: SERVICELINK TITLE AGENCY INC
Lyon County, NV
[Recording requested by’ Dawna L. Warr, Recorder\ \
(Whea recorded mail t0:) Foe: o0 ReT:g0m0 T\
Sables LLC W'r“ﬂp-\ T \\
clo Zieve Rroduax & Stecle , Y }
mwu—umum
Las Vegas, Nevada 991
T.S. No. 16-42997
YOU ARE IN DEFAULT UNDER A DEED OF ° DATED 523307. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY AT A PUBLIC SALE. IF YOU NEED
AN EXPLANATION OF THE NATURE OF THR AGAINST YOU, YOU SHOULD
CONTACT A LAWYER. ///3\ w
A public auction sle 10 the highoat bidder for s ndy- \drsm on & st or sational bask, chack drawn

by & stase or foderal cradit umom, or & check W folleal suvings and low association, or wvings
sesociation, er sevings benk specified in Section el L Gal Cod and suthorised 10 0o busiasss in this
mwhmnuuw - oW, oF ol right, title, and interast conveyed 1o a0d Row
leld by the trustes in the baveingfier § prophety § d pursusnt 1 & Doed of Trust described below. The
ﬂﬂbﬂ.uv&‘;‘ w«mwmm«
eacumbrances, 10 pay the reme ‘?: ciob pie(s) secured by the Deed of Trast, with inserest snd late

charpges thareon, as provided "‘ the terms of the Dosd of Trast, interest thareon, foes,

”dwd‘t (ot the time of the initial publication of the Notice of Sale)

ressenably estimated o ¢ : ) ant may be greater on the day of salo.
TRUSTOR:VICENTA LINCICOME, RRIED WOMAN

me ' " a_ Limited Lisbility Company

Wm. ,; 47190, The subject Desd of Trust was medified by Losa
Modifieatien A ‘ ' 473008 and recorded eu 8/472011 Official Reoords in the

office of the Recondef d ’ y. Nevada, Doscribed as follows:

THE LAND BEFERRED TO Ji IREIN BELOW 1S SITUATED IN THE COUNTY OF LYON, STATE OF

situate in the County of Lyea, State ofNevada, described a8 follows:

2 ds.ghey e official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
PN nty, 3¢ Rocorder, ou October 20, 2008, as Document No. 365687,

all that pertion thereef, lylng below the natural erdinery high water ling of

Date of Sale: 11/72018 ot 11:00 AM

el : 00661




Place of Sale: 31 S. Main Street Yerington, Novada 39447
Lyoa Conaty Courthouse
Estimated Sale Amomnt= $666,632.22
Stroet Address or other common designation of reel property: 790 RIVERSIDE DRIVE
DAYTON, Nevada 39403

APN.No.: §29-401-17

The undersigned Trustec discinims any lisbility for any incomreciness of the street address or other common
designation, if any, shown sbove. If ao strest address or other common designation is shown, directions to the

Jocation of the propesty meay be obtained by sending a written request to the bepeficiary within 10 days of the
date of first publication of this Notics of Sale.

Date: 16/1172018
Sables LLC, s Nevada Limited Lisbility Company
¢/o Zieve Brodnax & Steele
943S West Russell Road, Suite 128
Las Vegns, NV 99148
Phone: (702) 548-8565
Sale 2 (714) 848-9272 www.clilepostandpuircom
For Sele Information, call: (702) 664-1774

A notary public or other officer completing this
cartificale verifies only the identity of the individual
who signed the document 10 which this certificae is
attached, and not the truthfulness, accuracy, or validity
of that document.

State of CALIFORNIA
County of ORANGE

On 1071172018, before me, A_J. Buckelow Notary Public, personally appesred Michae! Busby who proved to me
on the basis of satisfactory evidence t0 be the parson(s) whose nume(s) is/are subscribed to the within instrament
and acknowledged to me that he/sheAhey exacnted the same in hisheritheir authorized capacity(ies), and that by

his/herAhelr signature(s) on the instrument the person(s), or the entity upon bebalf of which the person(s) acted,
executed the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragrapb is
true and correct.

WITNESS my hand and official seal.

A, Buckeiew

Sit;meome

00662



NOTICE TO TENANTS OF THE PROPERT"

Foreclosure proceedings against this property have started, and a notice of saie of ine properiv 1:
the highest bidder has been issue:.

“ou may either: (1) terminate your lease or rental agreement and move out; or (2) remain and

possibly be subject to eviction proceedings under chapter 40 of the Nevada Revised Statutes. Any
uotenants may also be subject to eviction proceedings.

Between now and the date of the sale, you may be evicted if you fail ta pay rent or live up to your
aher obligations to the landlord.

After the date of the sale, you may be evicted if you fail to pay rent or live up to your other
obligations to the successful bidder, in accordance with chapter 1184 of the Nevada Revised
Statutes.

Under the Nevada Revised Statutes eviction proceedings may begin against you afier you have been
given a notice lo surrender.

1f the property is sold and you pay rent by the week or another period of time that is shorter than 1
month, you should generally receive notice after not less than the number of days in that period of
time.

If the property is sold and you pay rent by the month or any other period of time that is 1 month or
longer, you should generally receive natice at least 60 days in advance.

Under Nevada Revised Statules 40.280, notice must generaliy e servea an you pursuant io cnapie:

40 of the Nevada Revised Statutes and may be served by:

(1) Delivering a capy to you personally in the presence of a witness, unless service is accomplished
by a sheriff, constable or licensed process server, in which case the presence of a witness is not
requtrea;

(2) If you are absent fram your place of residence or usual place of business, leaving a copy with a
person of suitable age and discretion at either place and mailing a copy 1o you at your place of
residence or business and to the place where the leased property is situated, if different; or

(3) If your plave of rezidence or business cannol be asceriained, or a person oy suliabie age or
discretion cannot be found there, posting a capy in a conspicuous place on the leased property and
mailing a copy to you at the place where the leased property is situated.

If the property is sold and a landlord, successful bidder or subsequent purchaser files an eviction
action against you in court, you will be served with a summons and complaint and have the
opportunity to respond. Eviction actions may result in temporary evictions, permanent evictions, the
awarding of damages pursuant to Nevada Revised Statutes 40.360 or some combination of those
results. .

Under the Justice Court Rules of Civil Procedure:

(1) You will be given at least 10 days to answer a summons and complaint;

(2) If you do noi file an answer, an order evicting you by default may be obtained agninst you;

(3) A hearing regarding a temporary eviction may be called as soon as 11 days after you are served
with the summons and complaint; and
(4) A hearing regarding a permanent eviction may be called as soon as 20 days afler you are served
with the summons and complaint.
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Case No: 18-CV-01332 —_
Dept.: II o

D Ss

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

x X &k Xk X

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiffs,

V. ORDER
SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

- St S sl el St e St i Nt Nt St St it i uit it e

Defendants.

THIS MATTER comes before the Court upon the Application for Ex Parte Restraining
Order, Preliminary Injunction and Permanent Injunction (herelnafter “Application”) filed on
November 7, 2018, by Plaintiffs Albert Elils Lincicome, Jr.,, and Vicenta Lincicome
(herelnafter “Lincicomes”), thereby seeking a restraining order, preliminary Injunctlon'and
permanent injunction upon the sale of the Lincicomes’ residence by Sables, LLC, at public
auction.

On November 8, 2018, the Court entered an Order temporarily enjoining and
restraining Sables, LLC, from conducting a trustee’s sale of the Lincicomes’ residence, and
set a hearing upon the application to occur on November 20, 2018.

ORDER
PAGEIOF 8
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On November 14, 2018, Defendants Prof-2013 M4-Legal Title Trust, by U.S. Bank,
N.A., as Legal Title Trustee (hereinafter *US Bank”) and Fay Servicing, LLC (hereinafter “Fay
Servicing”), filed their Response to Application for Ex Parte Restraining Order, Preliminary
Injunction and Permanent Injunction (hereinafter “Response”). Defendants argued In their
Response that Plaintiff’s arguments lack merit because Plaintiffs had previously consented to
foreclosure, and because violations of the applicable Homeowners Bill of Rights statute are
not material.

On November 20, 2018, the Court heild a hearing on the Application and Response.
The Uincicomes attended with thelr attorney, Michael G. Millward, Esq., of Millward Law, Ltd.,
and US Bank and Fay Servicing appeared through their counsel Ramir M. Hernandez, Esq., of
Wright, Finlay & Zak, LLP. As well, Defendant Bank of America, N.A., (hereinafter "Bank of
America™) appeared telephonically through its counsel Scott Lachman, Esq., of Akerman,
LLP.

Counsel at the hearing stipulated to the admission of the evidence presented In the
Application and Response previously filed before the Court as well as documents presented
at the hearing on behalf of the Lincicomes. Additionally, Counsel stipulated that the
Lincicomes’ respective Affidavits flled with the Application be consldered as evidence by the
Court as testimony.

The Court having considered the documentary evidence, testimony and arguments
presented hereby makes the following FINDINGS OF FACT:

1. That on May 23, 2007, In connection with the purchase of the residence located
at 70 Riverside Drive, Dayton, Nevada 89403, Vicenta Lincicome (hereinafter “Vicenta”)
executed a Promissory Note in favor of Sierra Pacific, and also a Deed of Trust (hereinafter
"2007 DOT") In favor of Mortgage Electronic Registration Systems, Inc. (hereinafter referred
to as "MERS"), as the nominee for Slerra Pacific, to secure the mortgage loan;

2. That on or about July 11, 2009, Bank of America offered Vicenta a Loan
Modification Agreement (hereinafter *LMA”") which modifled and extended the maturity date

OnrpER
PAGE2OF 8
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of the 2007 DOT from June 1, 2037, to August 1, 2049 and further modified the interest rate
applicable to the 2007 DOT by reducing the same from 6.875% to 4.875%;

3. That the LMA provided that on September 1, 2014, the interest rate applicable
to the 2007 DOT would Increase from 4.875% to 5.375%;

4, That the LMA capitalized existing arrears of September 1, 2009, and modified
the principal balance owed under the 2007 DOT from $381,150 to $417,196.58;

5. That on July 31, 2009, Vicenta accepted Bank of America’s offer to modify the
2007 DOT, and executed the LMA and sent the document to Bank of America;

6. That on September 1, 2009, the Lincicomes made a payment of $2,272.62 to
Bank of America upon the 2007 DOT as modified by the LMA;

7. That on September 1, 2009, Bank of America accepted payment, but was
unable to find the modified loan in its system;

8. That on October 1, 2009, Bank of America refused payment from the
Lincicomes, because It did not have a record that the 2007 DOT had been modified by the
LMA;

9. That the Lincicomes’ requests to make payment on the 2007 DOT as modified
by the LMA between October 1, 2009 and December 2011, were refused by Bank of
America,

10. That the Lincicomes flled a petition for Chapter 13 Bankruptcy protection
before the United States Bankruptcy Court, District of Nevada, on April 6, 2010, under Case
No. 10-51219, and listed Bank of America as a secured creditor;

11. That Bank of America did not file a daim or appear In the Lincicomes Chapter
13 Bankruptcy case prior to confirmation of the Lincicomes’ Chapter 13 Plan;

12. That on May 4, 2011, Bank of America recorded a fully executed copy of the
July 11, 2009 LMA with the office of the Lyon County Recorder, as Document No. 475808;

13. That the Lincicomes were not made aware of the execution and recording of
the LMA until 2017;

/1
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14. That on November 26, 2014, Bank of America appeared in the Lincicomes’
Chapter 13 Bankruptcy case and filed a Motion for Rellef of Stay seeking relief from the
automatic stay, pursuant to 11 U.S.C. § 362;

15. That Bank of America’s Motion for Relief of Stay did not inform the Lincicomes
or the Bankruptcy Court that the LMA had been executed and recorded;

16. That on June 15, 2015, the Bankruptcy Court Clerk granted the Lincicomes a
discharge of all of their scheduled debts;

17. That on August 1, 2015, Bank of America transferred the servicing of the 2007
DOT as modified by the LMA to Fay Servicing;

18. That all statements provided by Fay Servicing to the Lincicomes between
August 10, 2015 and October 10, 2018, do not reflect that the terms of the 2007 DOT had
been modified by the LMA.

19. All statements between August 10, 2015 and October 10, 2018, reported the
principal balance owed, the applicable interest rate, the payment amount, the total
arrearage owed, as well as the total nhumber of payments remalning due;

20. That on November 10, 2015, Bank of America assigned Its interest in the Deed
of Trust to PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title
Trustee (hereinafter “US Bank”);

21. That on November 3, 2017, Sables, LLC, as then acting Trustee under the 2007
DOT, recorded its Notice of Breach and Default and of Electlion to Sell the Real Property
under Deed of Trust (hereinafter "NOD") with the Lyon County Recorder as Document No.
572258;

22. That the NOD provides that the “subject Deed of Trust was modified by Loan
Modification Agreement recorded as Instrument 475808 . . . on 5/4/2011;"

23. That the NOD provides that all monthly Instaliments from “9/1/2008" forward
are due, instead of 9/1/2009 as required by the LMA;

24. That the NOD provides that the principal balance owed is $381,150.00, instead
of $417,196.58 as provided in the LMA;

OrDER
PAGE4 OF 8
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25. That on October 12, 2018, Defendant Sables, LLC, recorded its Notice of
Trustee’s Sale with the Lyon County Recorder as Document No. 587470, providing that the
Property would be sold by public auction on November 9, 2018, at 11:00 AM, at the Lyon
County Court House on 31 S. Main Street, Yerington, Nevada 89447,

26. That under the circumstances the foreclosure of the Lincicome’s residence
would cause them irreparable injury;

27. The LMA appears to be a valid modification of the 2007 DOT;

28. That based on the record before the Court at the hearing neither Fay Servicing
nor Sabies has accurately reported the total balance owed Vicenta Lincicome under the 2007
DOT as modified by the LMA;

29. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the principal obligation owed by Vicenta Lincicome under
the 2007 DOT as modified under the LMA;

30. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the date through which 2007 DOT as modified under LMA
is pald; and

31. That based on the record before the Court at the hearing neither Fay Servicing
nor Sables has accurately reported the current interest rate effective under the 2007 DOT as
modified under the LMA.

The Court héreby enters the following Conclusions of Law:

1. The Homeowners Bill of Rights codifled under NRS 107.400 through NRS
107.560 is applicable to this foreclosure matter;

2. That Plaintiffs established that Irreparable Injury would result if Defendant
Sables, LLC, was permitted to exercise the power of sale and foreclose on the Plaintiffs’ real

property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, Assessor Parcel
Number 29-401-17;

/1
/1
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3. That Plaintiffs have established that they will succeed on their claim that
Defendants have violated NRS 107.500(1)(b) for falling to provide accurate Information
required to be provided prior to the Initiation of a foreclosure; and

4. That Plaintiffs have established to the Court’s satisfaction that they were likely
to succeed on the merits of their claims pertaining to material violations of the Homeowner’s
Bili of Rights pursuant to NRS 107.400 through NRS 107.560.

THEREFORE, GOOD CAUSE APPEARING, the Court enters the following orders:

1. That Sables, LLC, Is hereby enjoined from selling at public auction the real
property located at 70 Riverside Drive, Dayton, Lyon County, Nevada, and identified in the
Notice of Trustee’s Sale recorded with the Office of the Lyon County Recorder as Document
No. 587470, until further order of the Court;

2. That Plaintiffs shall post bond a bond in the amount of $172,610.67 by
December 20, 2018, and shall file with the Court and serve opposing counsel with a Notice of
Bond fiiing;

3. That the injunction shall be effective against Defendants so long as bond Is
posted and Plaintiffs post additional security in the sum of $2,105.10 on January 20, 2019,
and on the 20™ day of each month thereafter with the Third Judicial District Court Clerk’s
office;

4. Plaintiffs shall file a notice of compliance with the requirement to pay additional
security with the Third Judicial District Court Clerk and shall contemporaneously serve the
same upon Defendants after making payment of additional security as set forth above;

5. That failure of Plaintiffs to timely post 2 bond and provide notice of bond by
December 20, 2018, shall relleve Defendants of their duty to comply with this injunction
enjoining the sale of 70 Riverside Drive, Dayton, Lyon County, Nevada, until a filing of notice
of bond and a notice of compiiance of Plaintiffs’ satisfaction of the requirement to post

additional security with the Third Judicial District Court Clerk In this matter are thereafter
served upon Defendants; and

/7
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6. That the Court’s orders entered in the Court’s November 8, 2018 Order and the
Court’s November 14, 2018 Corrected Order, pertaining to the cancellation of the Notice of
Sale, are hereby set aside.

IT IS SO ORDERED.

Dated this ﬁ\éday of December, 2018 i g?_ .

DISTRICT JUDGE

AFFIRMATION
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the social security number of any person, or other personal information as defined
by NRS 603A.040.
Reviewed, approved and submitted this __'f_ day of December, 2018

Millward Law, Ltd.
1591 Mono Ave.
Minden, NV 89423

ORDER
PAGE7 OF 8
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Reviewed, approved and submitted this E‘l tfa‘y of December, 2018.

Wright, Finlay & Zak
7785 W, Sshara Ave., Sulte 200
Las Vegas, NV 89117

Oerper
PAGEB OF 8

00672




Exhibit ||

00000



70 RIVERSIDE DR Doc #: 591393

0112572019 08:21 AM Page: 1 of 2
OFFICIAL RECORD

A.PN.: 029-401-17 Requesied By: FIRST AMERICAN TITLE INSURANCE G
RECORDING REQUESTED BY: Lyon County, NV »

. Margle Kassebaum, Recorder
AND WHEN RECORDED TO: Fee: $38.00 RPTT: $1,148.56
Breckenridge Property Fund, 2016, LLC Recorded By: Inhumiidad
2320 Potosi St. Ste 130
Las Vegas, NV 89146

Recorded As An Accommsodation
Forward Tax Statements to Only Withoat Liability
the address given above
SPACE ABOVE LINE FOR RECORDER'S USE

T.S. # 16-42397

Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE

Transter Tex: s )M D, S

The Grantee Herein WAS NOT the Foreclosing Bencficiary.
The Amount of the Unpsid Debt was $671,249.37

The Amount Peid by the Grantee wes $294,000.01

Said Property s in the City of DAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, (whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LLC

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND 1S DESCRIBED AS FOLLOWS:

All that certain real property situate in (he County of Lyon, State of Nevada, described as follows:

Lot 42 as shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Documeat No., 365687,

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of the
Carson River,

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in compliance with the terms and provisions of the Deed of Trust exccuted by VICENTA
LINCICOME, A MARRIED WOMAN s Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the suthority and powers vested in the Trustes designated in the Deed of Trust or
2s the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Broach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trust was modified by Loan Modlfication Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of official records.

00674



TRUSTEE'S DEED UPON SALE

T.S. #: 16-42397
Order #: 160069595-NV-VOO

Trustee having complied with all applicable statutory requirements of the State of Nevada and performed all duties
required by the Deed of Trust including sending a Notice of Breach and Election to Sell within ten days after its
recording and a Notice of Sale at least twenty days prior to the Sale Date by certified return receipt mail, postage pre-
paid to each person entitled to notice in compliance with Nevada Revised Statutes 107.080.

All requirements per Nevada Statutes regarding the mailing, personal delivery and publication of copies of Notice of
Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale, and the posting of copies of Notice of
Trustee's Sale have boen complied with, Trustes, in compliance with said Notice of Trustee's sale and in exercise of
its powers under said Deed of Trust sold said real property at public auction on 1/4/2019. Grantee, being the highest
bidder at said sale became the purchaser of said property for the amount bid, being $ $294,000.01, in lawful money
of the United States, in pro per, receipt there of is hereby acknowledged in full/partial satisfaction of the debt secured
by said Deed of Trust.

In witness thereof, SABLES, LLC, a Nevada limited liability company, as Trustee Nay, caused its name to

be hereunto affixed.
Date: 1/15/2019 SABLES, LLC, a Nevg( phility company
Geoffrey Neal, Trusiee Sale OfMicer
A notary public or other officer completing this certificate NeAr\

verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 1/15/2019 before me, the undersigned, J. Develasco Notary Public, personally appeared Geoffrey Neal who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of CalifoSia that the foreg{ﬁng paragph is
true and correct.

- S ‘1\%{ Eores 31190
WITNESS my hand and 1
g J. DEVELASCO
Notary Publlccocuuomil z
. Orangs County
Signature (Seal) Commission # 2147185 2

J evefasco

J. el osco
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AFFIDAVIT OF ALBERT ELLIS LINCICOME, JR.

STATE OF NEVADA )
)ss.
COUNTY OF DOUGLAS )

I, Albert Ellis Lincicome, Jr., being first duly sworn, under penalty of perjury, hereby
state as follows:

1. That I am one of the Plaintiffs herein;

2. That I have read the Opposition to Bank of America’s Motion to Dismiss
Plaintiffs’ Complaint and understand the contents thereof, and that the contents are true of
my own knowledge, except for those matters stated on information and belief, and as to
those matters I believe them to be true;

3. That in 2009, I believed that the Loan Modification Agreement may not be
enforceable at the time because Bank of America had reported that they did not have the
Loan Modification Agreement;

4, That based upon Bank of America’s verbal and written statements to me, I did
not know what happened with the Loan Modification Agreement;

5. That Bank of America did not provide any notice to me when it chose to record
Loan Modification Agreement in March 2011; and

6. That I did not have any reason to believe at the time that Bank of America was
committing fraud, withholding information from me, or intentionally refusing to honor the

Loan Modification Agreement for any inappropriate purpose;

Further Affiant sayeth naught. O/g} ﬁ
QZ@ ; ;CWE )4

Albert Ellis LinEfcome, Jr.

State of Nevada )
County of Douglas )

+h
This instrument was sworn to before me on the L’" day of April, 2019, by Albert Ellis
Lincicome, Jr.

PE_/\L |

NOTARY PUBLIC

: L0 STATE OF NEVADA
Notary Public @i <ounty of Douglas
18-3944.5 REBEKAH HIGGINBOTHAM

My Appointment Expires October 8,
, 2022
\2\:\_‘\‘.\,"\‘.\.‘&\."\2\.’\3\’\:\_"\’.\:\‘.\

AFFIDAVIT OF ALBERT ELLIS LINCICOME, JR. PAGE | OF |
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AFFIDAVIT OF T NCICOM

STATE OF NEVADA )
)ss.
COUNTY OF DOUGLAS )

I, Vicenta Lincicome, being first duly sworn, under penalty of perjury, hereby state as
follows:

1. That I am one of the Plaintiffs herein;

2. That I have read the Opposition to Bank of America’s Motion to Dismiss
Plaintiffs’” Complaint and understand the contents thereof, and that the contents are true of
my own knowledge, except for those matters stated on information and belief, and as to
those matters I believe them to be true;

3. That in 2009, I believed that the Loan Modification Agreement may not be
enforceable at the time because Bank of America had reported that they did not have the
Loan Modification Agreement;

4, That based upon Bank of America’s verbal and written statements to me, I did
not know what happened with the Loan Modification Agreement;

5. That Bank of America did not provide any notice to me when it chose to record
Loan Modification Agreement in March 2011; and

6. That I did not have any reason to believe at the time that Bank of America was
committing fraud, withholding information from me, or intentionally refusing to honor the

Loan Modification Agreement for any inappropriate purpose;

Further Affiant sayeth naught. /\ ’ ;
reesndoe %&WM

Vicenta Lincicome

State of Nevada )
)ss.
County of Douglas )

th
This instrument was sworn to before me on the LI‘ day of April, 2019, by Vicenta

Lincicome. '
/
-E/L)(,\Qis\/\ R NOTARY PUBLIC

- —\ & H  STATE OF NEVADA
Notary Public ;

County of Douglas

9455 REBEKAH HIGGINBOTHAM
intment Expires October 8, 2022
——

AFFIDAVIT OF VICENTA LINCICOME PAGE | OF |
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Case No: 18-CV-01332

Dept.: I1

’ The undersigned affirms that this document does not
contain personal information, pursuant to NRS 603A.040

5 . \daia Andersey |
6 IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

X Xk Xk Xk Xk

7

8

s || ALBERT ELLIS LINCICOME, JR., and

VICENTA LINCICOME,
10

Plaintiffs,
11 V. |
1o ||SABLES, LLC, a Nevada limited liability RESPONSE TO DECLARATION OF
" || company, as Trustee of the Deed of Trust SHADD A. WADE
13 || given by Vicenta Lincicome and dated

5/23/2007; FAY SERVICING, LLC, a

14 || Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-

15 11 2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for

16 || BANK OF AMERICA, N.A.; and DOES 1-50.

Defendants.
COME NOW, Plaintiffs, Albert Ellis Lincicome, Jr., and Vicenta Lincicome, by and

N N’ et e S e N N S N e S N S

17

18
through their attorney of record, Michael G. Millward, Esq., of Millward Law, Ltd., and hereby
n of Shadd A. Wade in Support of Motion to Set Aside

19

s i
*Supplemental Declaratlon") with the presentation of the Affidavit of

Default (hereafter

22 [ Michael G. Millward, Esq., attached hereto as Exhibit 1, and the Affidavit of Rebekah

! 23 [|Higginbotham attached hereto as Exhibit 2.

<t

§ 24 Plaintiffs disagree with the following assertions contained in Mr. Wade's Supplemental
g§ 25 || Declaration:

20

i:;g 26 In paragraph nine of the Supplemental Declaration, Mr. Wade asserts that “Plaintiff
<§§ 27 || filed an Application for Entry of Default against Sables, LLC with no service to Sables’ counsel
O

= 28 || of record.”

X
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Mr. Wade is mistaken. Rebekah Higginbotham, an employee of Millward Law, mailed
the Application for Entry of Default on December 19, 2018. A file-stamped copy of the
Application for Entry of Default is attached as Exhibit A to the Affidavit of Rebekah
Higginbotham attached hereto as Exhibit 2.

Additionally, Mr. Wade claims to attach a copy of the filed Application for Entry of
Default as Exhibit 4 to his Supplemental Declaration, however, Exhibit 4 to the Supplemental

Declaration is a copy of the docket dated January 16, 2019.
AFFIRMATION
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not

contain the social security number of any person, or other personal information as defined by
NRS 603A.040.
Dated this _/Qi_éday of April, 2019
MILLWARD LAW, LTD.

ichael/G. Millward, Esq.
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Exhibit 1

Exhibit 2

INDEX TO EXHIBITS

Affidavit of Michael G. Millward

Affidavit of Rebekah Higginbotham
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I hereby certify that service of the Response to Declaration of
Shadd A. Wade was made on the day of April 2019, by depositing a true copy of the

same for mailing with the United States Postal Service, addressed to the following:

SABLES, LLC FAY SERVICING, LLC

¢/o Shadd A. Wade, Esq. Christopher A. J. Swift, Esq.
Zieve, Brodnax & Steel Ramir M. Hernandez, Esq.

9435 W. Russel Rd., Suite 120 Wright, Finlay & Zak, LLP

Las Vegas, NV 89148 7785 W. Sahara Ave., Suite 200

Las Vegas, NV 89117

US BANK BANK OF AMERICA

PROF-2013-M4 LEGAL TITLE TRUST Scott R. Lachman, Esq.

Christopher A. J. Swift, Esq. Darren T. Brenner, Esq.

Ramir M. Hernandez, Esq. Ackerman, LLP

Wright, Finlay & Zak, LLP 1635 Village Center Circle, Suite 200
7785 W. Sahara Ave., Suite 200 Las Vegas, NV 89134

Las Vegas, NV 89117

Rebekah Higginbotham, Paralegal

i

RESPONSE TO DECLARATION OF SHADD A. WADE PAGE 4 OF 4

00683




Exhibit |

00000



10

11

12

13

14

1591 Mono Ave, Minden NV 89423
775) 6O0O-1776
N
[e)Y

MILLWARD LAV, LTD

®

AFFIDAVIT OF MICHAEL G. MILLWARD

STATE OF NEVADA )
)ss.
COUNTY OF DOUGLAS )

I, Michael G. Millward, being first duly sworn, under penalty of perjury, hereby state

as follows:
1. That I am an attorney practicing law with the firm Millward Law, Ltd.;
2. That I represent Plaintiffs Ellis and Vicenta Lincicome concerning Third Judicial

District Case No. 18-CV-01332;

3. I communicated by email with Sables’ counsel on January 18, 2019, regarding
my availability to confer;

4. That I was unable to call Sables’ counsel as scheduled on January 21, 2019,
due to an over booked calendar;

5. I communicated by email with Sables’ counsel on January 22, 2019, to arrange
a telephone conference for my next available opening; and

6. That to the best of my knowledge, following Sables’ default being taken by the
Court Clerk on December 21, 2018, service of all papers in this matter has been according to
the requirements of NRCP 4.

Further Affiant sayeth naught.

Michael G/Millward

State of Nevada )

Millward.

Notary Public —¥ R NOTARY PUBLIC
i)  STATE OF NEVADA
e/ RE County of Douglas ~
-3944.5 REBEKAH HIGGINBOTHAM
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AFFIDAVIT OF REBEKAH HIGGINBOTHAM

STATE OF NEVADA )
)ss.
COUNTY OF DOUGLAS )

I, Rebekah Higginbotham, being first duly sworn, under penalty of perjury, hereby
state as follows:

1. That I am an employee of Millward Law, Ltd.;

2. That on December 13, 2018, I mailed a copy of the Three Day Notice of Intent
to Take Default to Sables, LLC, c¢/o Shadd A. Wade, Esq., Zieve, Brodnax & Steel, 9435 W.
Russel Road, Suite 120, Las Vegas, Nevada 89148;

3. That on December 18, 2018, I spoke by telephone and later received
communication from the law office of Zieve, Brodnax & Steele on behalf of Defendant
Sables, LLC (hereafter “Sables”);

4. That during my telephone conversation on December 18, 2018, under no
circumstance did I agree to or indicate that an extension of time would be granted to
Defendant Sables; and

5. That on December 19, 2018, I served a copy of Plaintiffs’ Application for Entry
of Default on Shadd A. Wade, Esq., on behalf of Defendant Sables, as provided in the
Certificate of Mailing set forth on Page 4 of 4 to the Application. A copy of the Application for
Entry of Default is attached hereto as Exhibit A;

6. That also on December 19, 2018, prior to receiving Sables’ response to the
Complaint, its Declaration of Non-Monetary Status, which was emailed to Millward Law on
December 21, 2018, I mailed by first class mail through the United States Post Office, the
Application for Entry of Default, together with the Default to be entered to the Clerk of the
/7
/7
//

/7
/7
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Third Judicial District Court. A copy of a letter dated December 19, 2018 is attached hereto
as Exhibit B.

Further Affiant sayeth naught. a \ g &h
=N

Rebekah Higginbotham

State of Nevada )
)ss.
County of Douglas )

This instrument was sworn to before me on the J_D_’%Jay of April, 2019, by Rebekah

o 7

MICHAEL G. MILLWARD
NOTARY PUBLIC
STATE OF NEVADA

&o. 15-3340-5 My Appt Exp. Sept. 23, 2019
S AN —r
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Case No: 18-CVv-01332
Dept.: 11

The undersigned affirms that this document does not
contain personal information, pursuant to NRS 603A.040

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON
* ok ok % X

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,
Plaintiffs,

V. APPLICATION FOR ENTRY OF

DEFAULT
SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liabllity company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-50.

Nt? N et N et N st N s S s Nt s Nt ot Nt Nt “ocd

Defendants.

TO THE CLERK OF THE COURT OF THE THIRD JUDICIAL DISTRICT COURT OF THE STATE
OF NEVADA IN AND FOR THE COUNTY OF LYON:

Please enter the default of the Defendant SABLES, LLC, for Its failure to file an
answer or other responsive pleading to Plaintiffs’ Complaint, all as provided by the
Nevada Rules of Civil Procedure as appears from the Affidavit of Michael G. Miliward,
attorney for Plaintiffs, attached hereto,

/7
/7
//
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Dated this _[4 A’day of December, 2018.

APPLICATION FOR ENTRY OF DEFAULT

MILLWARD LAW, LTD

NSB#/11212
Attorney for Plaintiffs
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STATE OF NEVADA )
)ss.
COUNTY OF DOUGLAS )

I, MICHAEL G. MILLWARD, do hereby swear or affirm under penalty of perjury that thg
following assertions are true:

1. I am the attorney of record for Plaintiffs herein;

2. A true and correct copy of the Complaint was personally served upon Defendanﬂ
SABLES, LLC, c/o Registered Agent Shadd A. Wade, on November 19, 2018. Defendanq
SABLES, LLC, has failed to answer or plead;

3. No additional time in which to answer or respond to the Complaint has been
granted to Defendant SABLES, LLC; my office received a request on behalif of the Defendant
SABLES, LLC, seeking an extension of time to file an answer through Friday, December 21,
2018; and

4, The foregoing is made and based upon my own personal knowledge except as
to those matters which are based on information and belief, and as to such matters, I
believes them to be true. In the event I was called upon to do so, I would and could
competently testify as to the foregoing.

Dated this [?’«’ day of December, 2018.

MICHAEL G. MILLWARD

SUBSCRIBED and SWORN to before me

ath
thls ! !~ __ dayof Decem 2018 NOTARY PUBLIC

LSiel)  STATE OF NEVADA
County of Douglas
BEKAH HIGGINBOTHAM

Notary Public St
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CERTIFICATE OF MAILING

Pursuant to NRCP5(b), I hereby certify that service of the foregoing Application for

Entry of Default was made on the H‘fh day of December 2018, by depositing a true

copy of the same for mailing with the United States Postal Service, addressed to the

following:

SABLES, LLC
¢/o Shadd A. Wade, Esq.
Zieve, Brodnax & Steel

* 9435 W. Russel Rd., Suite 120
Las Vegas, NV 89148

US BANK

PROF-2013-M4 LEGAL TITLE TRUST
Christopher A. J. Swift, Esq.

Ramir M. Hernandez, Esq.

Wright, Finlay & Zak, LLP

7785 W. Sahara Ave., Suite 200
Las Vegas, NV 89117

Scott R. Lachman, Esq.

Ackerman’s Consumer Financlal Services
Practice Group

1635 Village Center Circle, Suite 200
Las Vegas, NV 89134

APPLICATION FOR ENTRY OF DEFAULT

FAY SERVICING, LLC
Christopher A. J. Swift, Esq.
Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP

7785 W. Sahara Ave., Sulte 200
Las Vegas, NV 89117

BANK OF AMERICA

Legal Order Processing Dept.
C.T. Corporation System

818 W. Seventh Street, 2" Floor
Los Angeles, CA 90017

(E/IQJQQAA«\ \

Rebekah Higginbothath, Paralegal

PAGE4 OF 4
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December 19, 2018

Third Judicial District Court Clerk
911 Harvey Lane
Yerington, NV 89447

RE: CasE No. 18-CV-01332

LINCICOME V. SABLES, ET AL

Dear Clerk:

Enclosed please find the following items regarding the above-referenced
matter:

1. An original and one copy of an Application for Entry of Default (against
Defendant Bank of America),;

2. An original and one copy of a Default (against Defendant Bank of America);

3. An original and one copy of an Application for Entry of Default (against
Defendant Sables); and

4. An original and one copy of a Default (against Defendant Sables).

Please file the Applications and enter the Defaults of both Bank of America
and Sables, LLC. I have enclosed a self-addressed, stamped envelope for your use
in returning flle-stamped copies to me.

Please do not hesitate to contact me should you have any questions.

Rebekah Higginbotham, Paralegal
Millward Law, Ltd.

/rah
Enclosures

WWW_MILLWARDLAW.COM MICHAEL@MILLWARDLAW.COM
PHONE: (775) 6Q0-1776 Fax: (775) 600-114
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FILED

DARREN T. BRENNER, ESQ.

Nevada Bar No. 8386 . s
SCOTT R. LACHMAN, ESQ. IYAFR 12 PHI2: 32
Nevada Bar No. 12016 : fragg HOTIHT

AKERMAN LLP el g\ui
1635 Village Center Circle, Ste. 200 THIRD JUSIEAAL SIS
Las Vegas, Nevada 89134

Telephone:(702) 634-5000 BTN e
Fascimile: (702) 380-8572

Email: darren.brenner@akerman.com

Email: scott.lachman@akerman.com

Attorneys for Defendant Bank of America, N.A.

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR. and| Case No. 18-cv-01332

VICENTA LINCICOME, Dept. No.: II
Plaintiffs, DEFENDANT BANK OF AMERICA,
N.A'S REPLY TO PLAINTIFFS'
' OPPOSITION TO DEFENDANT'S

MOTION TO DISMISS PLAINTIFFS'
SABLES, LLC, a Nevada limited liability | COMPLAINT

company, as trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007,
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

Defendant Bank of America, N.A. (BANA) files this reply supporting its motion to dismiss.
MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION
Plaintiffs' opposition to BANA's motion to dismiss does not save their time-barred claims
against BANA. Plaintiffs allege BANA breached a loan modification agreement that was

purportedly offered in 2009 (2009 LMA or LMA). According to plaintiffs, BANA breached the
1
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2009 LMA in December 2011 by refusing to accept payments tendered pursuant to the 2009 LMA.
Plaintiffs argue they had no reason to believe they could enforce the 2009 LMA, despite knowing
BANA would not accept the payments. They now seek to avoid the statute by arguing the statute
is tolled because they tendered payments in 2015, made a new offer of a modification in April
2015, and did not learn BANA implemented the modification until 2017, when they received the
notice of default. Opposition at 11. As discussed below, there is no merit to plaintiffs' arguments.

II. LEGAL ARGUMENT

A. The Six-Year Statute of Limitations Is Not Tolled by NRS 11.200 or NRS 11.390

As noted in BANA's motion to dismiss, plaintiffs allege BANA breached the 2009 LMA
by failing to accept payments as late as December 2011 for the 2009 LMA. See Complaint 89-
92, 97. Plaintiffs' argument that NRS 11.200 and 11.390 toll plaintiffs' cause of action for breach
of that 2009 LMA are misplaced.

NRS 11.200 provides the limitation period of NRS 11.190 commences from the date the
last payment or transaction is made upon an existing contract. Here, the breach of contract claim
is premised wholly on BANA's breach of the 2009 LMA. Thus, the alleged breach occurred in
December 2011 when BANA refused to accept the payments made towards the 2009 LMA.
Plaintiffs allege they attempted to make payments toward the LMA from October 2009 to
December 2011, but BANA refused to accept these payments. Complaint §90. December 2011
is the last time plaintiffs allege they attempted to make a payment towards the 2009 LMA and
BANA rejected this payment. Thus, plaintiffs were on notice as late as December 2011 that BANA
had allegedly breached the 2009 LMA. Plaintiffs' action should have been brought by December
2017, if not sooner. See NRS 11.190 (six years statute of limitations on contract based claims).

Plaintiffs’ argument NRS 11.200 extends the originating time to July 2015, the last time it
made payments to BANA, is wholly unrelated to plaintiffs' breach of contract cause of action
concerning the 2009 LMA. That cause of action is premised on BANA's failure to accept payments
on the 2009 LMA. Plaintiffs concede the 2015 payments were made pursuant to an entirely new
loan modification offer made in April 2015. That this was a new offer is conceded and supported
by the allegations and exhibits. The written 2009 LMA modified the loan by reducing the interest

2
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to a step rate interest (4.875% for the first five years and then 5.375% to maturity), extended the
maturity to August 1, 2049, increased the principal balance by $36,046.58 for fees, interest and
escrow, and reduced payments to $2,272.62. Complaint Exh. 3, 4. The written April 2015
modification, in contrast, provided for an interest rate of 4.125%, extended the maturity to May 1,
2055, and set payments at $2,013.78 starting May 28, 2015, July 1, 2015 and August 1, 2015.
Complaint §§40-45; Exh. 9. These are two separate agreements. BANA's acceptance of the 2015
trial plan payments has no impact on the claim that BANA breached that 2009 LMA. Plaintiffs
do not allege BANA agreed to accept the 2015 payments as part of the payments due on the 2009
LMA. There is certainly no reason to think so. The 2015 payments are lower that what was
required in the 2009 LMA. Additionally, BANA made the April 2015 offer in writing. This
writing does not refer to the 2009 LMA or the terms in that modification.

Plaintiffs' argument the assignment of the deed of trust in 2011 extended the time to bring
their action pursuant to NRS 11.390 is also misplaced. Opposition at 9-10. Again, the breach of
contract cause of action alleges BANA breached the 2009 LMA in 2011. The assignment reflects
a transfer in the interests in the note and deed of trust. Plaintiffs are not parties to this transfer and
there is no dispute concerning the validity and enforceability of the note or deed of trust. The
transfer of the interest has no effect on when plaintiffs' claim for breach of the 2009 LMA accrues.
It does not renew plaintiffs' claims concerning the alleged 2011 breach. Complaint §90. Plaintiffs
were on notice BANA allegedly breached the 2009 LMA in December 2011. The written
assignment does not toll the limitation period for bring the claim.

B. The Statute Of Limitations Is Not Tolled By The Application Of The Discovery
Rule Or Equitable Tolling

Plaintiffs' claim the statute of limitations should be tolled by delayed discovery or equitable
tolling is unavailing. Opposition at 9-12. As argued in the motion to dismiss, a cause of action
for breach of contract "accrues as soon as the plaintiff knows or should know of facts constituting
abreach." Bemis v. Estate of Bemis, 114 Nev. 1021, 1025, 967 P.2d 437, 440 (1998) (citing Soper
v. Means, 111 Nev. 1290, 1294, 903 P.2d 222, 224 (1995)); Taylor Bean & Whitaker Mortg. Corp.
v. Vargas, No. 70363, 2017 WL 6597161, at *1 (Nev. Dec. 22, 2017) (unpublished disposition).

3
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Plaintiffs are expected to exercise due diligence in determining whether they have a cause of
action. See Sierra Pacific Power Co. v. Nye, 80 Nev. 88, 95, 389 P.2d 387, 390 (1964). Where
evidence demonstrates that a plaintiff discovered, or should have discovered, facts giving rise to a
cause of action, dismissal on statute of limitations grounds is appropriate. Bemis, 114 Nev. at
1025, 967 P.2d at 440; Taylor Bean & Whitaker Mortg. Corp., 2017 WL 6597161, at *1 (complaint
alleged date defendant failed to make required payment; thus plaintiff knew or should have known
date cause of action accrued).

Here, there is no dispute plaintiffs discovered, or should have discovered, they had a claim
for breach of contract in December 2011. They concede BANA refused to accept the payments
and denied the existence of the 2009 LMA. Complaint §90. Plaintiffs allege they complied with
the terms of the agreement — they signed it and returned it to BANA as instructed. 920, 83. They
concede they tendered a payment pursuant to the LMA in September 2009. 9§21, 88. However,
immediately thereafter, plaintiffs became aware BANA would not accept the terms of the LMA.
9923, 24. BANA refused to accept the October 2009 payment, informed plaintiffs there was no
record of a modification, and sent plaintiffs a loan statement that did not include the terms of the
modification. Y23, 24. Plaintiffs further concede they were aware BANA would not accept
payments from October 2009 through December 2011. 990, 97.

Plaintiffs argue they did not discover they had a cause of action because they did not know
BANA had implemented the modification. Opposition at 11-12. However, whether BANA
booked the modification or plaintiffs were aware of it is not relevant to the cause of action that
BANA breached the agreement by failing to accept the payments in December 2011. That is when
plaintiffs were injured by the alleged breach of the agreement, when they attempted to comply
with the terms and BANA purportedly prevented them from doing so. Whether BANA booked
the modification without plaintiffs' knowledge does not change the facts that BANA purportedly
did not accept the payments in December 2011. There is no dispute plaintiffs knew BANA would
not accept the payments. They admit it. §90. The evidence is incontrovertible that plaintiffs

discovered the breach in December 2011, thus delayed discovery does not apply to save this cause
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of action. Plaintiffs should have brought the claim by December 2017, they waited until November
2018. It is almost one year too late.

Finally, plaintiffs rely on Cervantes v. City of San Diego, 5 F.3d 1273, 1277 (9" Cir. 1993)
(analysis of California law) for the proposition the statute of limitations should be equitably tolled
because a reasonable person would now know they have a cause of action. Opposition at 11.
Under the Ninth Circuit standard, courts allow equitable tolling in only two circumstances: where
plaintiffs were prevented from filing timely claims due to (1) defendant's wrongful conduct, or (2)
extraordinary circumstances. Alvarez-Machain v. United States, 107 F.3d 696, 701 (9th Cir.
1996). Plaintiffs allege neither.

Plaintiffs fail to demonstrate any basis to permit this court to apply equitable tolling of any
applicable statute of limitations. Plaintiffs contend BANA breached the 2009 LMA by failing to
accept the payments in December 2011. Nowhere in the complaint or the opposition do plaintiffs
sufficiently explain why or how they were prevented from bringing their action sooner, nor do
they plead how the applicable statutes of limitations should be tolled from the date they were aware
BANA refused to accept the payments. Plaintiffs allege in December 2011, BANA refused to
accept the payments and the modification was not implement. §90. Moreover, they argue BANA
prevented them from knowing the 2009 LMA had been implemented by sending statements that
showed the modification had NOT been implemented and did not purportedly acknowledge the
modification. See Opposition at 11-12. This is simply more evidence plaintiffs were on notice
that they had a claim for BANA's alleged breach of the 2009 LMA by failing to accept the
payments in December 2011. Plaintiffs do not allege they continued to follow up with BANA
regarding the modification, that they attempted to make payments, or that BANA continued to
promise that it was investigating.

The allegations show the last time the 2009 LMA was discussed was in December 2011.
Plaintiffs' delay in filing this action is prejudicial to BANA. BANA was not on notice since
December 2011 that the plaintiffs sought to enforce that 2009 LMA. These conclusory statements
that a "reasonable person" would not know they had a claim does not establish a basis to support

equitable tolling for the breach of contract cause of action.

5
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As set forth more fully in the motion to dismiss, each claim based on the alleged breach of
contract are time-barred. The belated argument for equitable tolling does not set forth any basis
to change that. As such, each of the claims should be dismissed with prejudice.

C. The Declaratory Relief Cause of Action Fails

Plaintiffs argue BANA is a necessary party as to their claims concerning the enforceability
of the deed of trust. Opposition at 13-15. According to plaintiffs, complete relief can only be
achieved concerning those claims with BANA's presence. However, by the very pleadings alleged,
this is not true. BANA is alleged to have breached the 2009 LMA. Though plaintiffs attempt to
argue BANA's alleged breach of the 2009 LMA would prevent anyone from enforcing the 2007
deed of trust, there is no support for such a windfall. Plaintiffs do not assert a cause of action that
the 2007 deed of trust is not enforceable by way of BANA's alleged breach of the 2009 LMA. See
Complaint. BANA's alleged breach of the 2009 LMA would, according to plaintiffs' reasoning,
only render the 2009 LMA unenforceable.

Regardless, declaratory relief is a generally remedy rather than an independent claim for
relief. See, e.g., Hymas v. Deutsche Bank Nat. Trust Co., No. 2013 WL 6795731, at *5 (D. Nev.
Dec. 19, 2013) (holding that neither injunctive relief nor declaratory relief constitute an
independent cause of action); Contreras v. Master Fin., Inc.,2011 WL 32513, *4 (D. Nev. Jan. 4,
2011) (finding claims for injunctive or declaratory relief are remedies that may be afforded to a
party after he has sufficiently established and proven his claims; they are not a separate causes of
action). As discussed above, plaintiffs fail to state a cause of action concerning enforcement of
the 2009 LMA. Any such "claim" for declaratory relief would be time-barred.

In some cases, declaratory relief is available where: "(1) a justiciable controversy exists
between persons with adverse interests, (2) the party seeking declaratory relief has a legally
protectable interest in the controversy, and (3) the issue is ripe for judicial determination." Chty.
of Clark ex rel. Univ. Med. Ctr. v. Upchurch, 114 Nev. 749, 752, 961 P.2d 754, 756 (1998). To
the extent the cause of action seeks a declaration concerning the obligations under the deed of trust
and the note, BANA is not a party to any alleged controversy concerning those instruments.

BANA assigned the deed of trust to US Bank. Servicing of the loan was released to Fay Servicing.
6

48577359;1 00701




AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, STE. 200
LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Sables is the trustee under the deed of trust conducting the foreclosure. BANA has no role in the
foreclosure or any attempt to enforce the deed of trust. There is no justiciable controversy between
plaintiffs and BANA in the enforcement of the 2007 deed or the note. Whether BANA breached
the terms of the 2009 LMA is not relevant as to the enforceability of the deed of trust itself.
Moreover, plaintiffs do not dispute the existence of the modification. Thus, the only question is
whether BANA would be liable for a damages.

III. CONCLUSION

The complaint fails to state a claim upon which relief may be granted and should be
dismissed under Rule 12(b)(5). The court should dismiss all of plaintiffs’ causes of action against
BANA with prejudice because amendment would be futile. Plaintiffs are not entitled to special
damages or any fees for that matter against BANA under the circumstances described herein. See
NRS 107.560. Rather BANA is entitled to fees under NRS 18.010 since the claims against it
where brought without reasonable ground and to harass BANA.

Additionally, plaintiffs filed a motion for leave to amend its complaint. Plaintiffs' proposed
amended complaint does not alter the allegations or claims against BANA. This court should
strike all allegations and claims against BANA from the amended complaint should it grant leave.

DATED this 11" day of April, 2019.
AKERMAN LLP

AN
d'Af ]
)

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A.
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(Pursuant to NRS 239B.030)

The undersigned does hereby affirms that the foregoing does not contain the social security
number of any person or other personal information as defined by NRS 603 A.040.
DATED this 11th day of April, 2019.

AKERMAN LLP

Wm

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

AKERMAN LLP
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LAS VEGAS, NEVADA 89134
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Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 11" day
of April, 2019, I caused to be served a true and correct copy of the foregoing DEFENDANT
BANK OF AMERICA, N.A.'S REPLY TO PLAINTIFFS' OPPOSITION TO
DEFENDANT'S MOTION TO DISMISS PLAINTIFFS' COMPLAINT, in the following
manner:

(UNITED STATES MAIL) By depositing a copy of the above-referenced document for
mailing in the United States Mail, first-class postage prepaid, at Las Vegas, Nevada, to the parties

listed below at their last-known mailing addresses, on the date above written as follows:

Michael G. Millward, Esq. Christopher A.J. Swift, Esq.
MILLWARD LAW, LTD. Rarnir M. Hernandez, Esq.
1591 Mono Avenue WRIGHT, FINLAY & ZAK, LLP
Minden, Nevada 89423 7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117
Attorneys for Plaintiffs
Attorneys Defendants, Prof-2013 M4-Legal
Title Trust. by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

Shadd A. Wade, Es.q

ZIEVE, BRODNAX & STEELE, LLP
9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Attorneys for Sables, LLC

An employé‘g of ARERMAN LLP \‘x\
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WRIGHT, FINLAY & ZAK, LLP
Christopher A.J. Swift, Esq.

Nevada Bar No. 11291

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345
rhernandez@wrightlegal.net
Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,
as Legal Title Trustee and Fay Servicing LLC

THIRD JUDICIAL DISTRICT COURT

FILED

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: 11
. Plaintiffs,
VS. REPLY IN SUPPORT OF MOTION FOR
RULE 11 SANCTIONS AGAINST

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

PLAINTIFFS '

Defendants.

Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association, as
Legal Title Trustee (“U.S. Bank Trust”) and Fay Servicing LLC (“Fay”)(collectively
“Defendants™), by and through their attorneys of record, the law firm of Wright, Finlay & Zak,
LLP, hereby files this Reply in support of its Motion for Rule 11 Sanctions against Plaintiffs
Albert Ellis Lincicome, Jr. and Vicenta Lincicome.

This Reply is based on the papers and pleadings on file, the following Memorandum of
Points and Authorities, and any judicially noticed facts or documents, and any oral argument

presented at hearing.
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.apply retroactively to December 21, 2018, simply because that .is the earliest date they were

MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Plaintiffs’ Opposition to the Motion for Sanctions does nothing to show that Plaintiffs
filed their Application for Default Judgment for a prdper purpose. Instead,v the Opposition only |
serves to justify the imposition of Rule 11 relief. Here, Plaintiffs had an opportunity to contest
the foreclosure and were even granted a preliminary injunction conditioned on the posting of a
bond. Plaintiffs failed to post the bond. Instead of recognizing this defect, Plaintiffs turn to the
language of the preliminary injunction order, which they drafted, as a shield for why they have
the right to ask for retroactive relief against Sables, and by extension the U.S. Bank and Fay,
from foreclosing on the Property. Their interpretation of the preliminary injunction is not only
incorrect it is frivolous because the order provides for the dissolution of the injunction if
Plaintiffs fail to post a bond. Moreover, their interpretation substantively and improperly affects
both the U.S. Bank’s and Fay’s right to foreclose on the Property. A default judgment cannot
be used to affect the rights of parties that have appeared. For these two reasons alone, the
application for a nunc pro tunc default judgment was procedurally improper. Thus, the
Application for Default Judgment was done for an improper purpose. Plaintiffs’ actions against
Sables required U. S. Bank and Fay to take further action in response, thereby incurring
additional and unnecessary fees and costs. Rule 11 protects against such wasteful expenditure of
resources. As a result, Rule 11 sanctions against Plaintiffs are warranted.

II. LEGAL ARGUMENT

A. Plaintiffs’ Opposition proves that their filing of the Motion for Default Judgment is
baseless.

Plaintiffs Opposition fails to substantively address the arguments raised in the Motion
for Sanctions. For instance, Plaintiffs do not dispute that 1) Sables has appeared in this case; 2)
Sables has filed a disclaimer of interest; and 3) Sables intends to participate in this case.

Despite these facts, Plaintiffs argue that they filed the Application for Default Judgment to

entitled to request such relief. But Plaintiffs ignore the basic legal premise that cases are to be
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heard on the merits.! Moreover, Plaintiffs do not address that what they are attempting to do is
the casebook definition of abuse of process.’ Speciﬁcally; they filed court papers with an
ulterior motive, willfully, and in a manner not proper in the regular conduct of the proceeding.’
Here,v that improper purpos,E: was to sabotage the foreclosure sale that occurred on January ,4’
2019, after the fact in order to substantively impact the rights of U.S. Bank Trust and Fay to
foreclose on the Property through the filing of the Application for Entry of Default Judgment
nunc pro tunc. As demonstrated in the Opposition to the Motion for Entry of Default Judgment,
the Application for Entry of Default Judgment cannot be used for the purpose that Plaintiffs
intend.

Moreover, and as noted in the Motion for Sanctions, Sables is actively participating in
this case and filed a Disclaimer of Interest pursuant to NRS 107.029. That same statute
provides that Sables’ obligation to respond to the Complaint is tolled pending the court’s ruling
to any Objection to the Disclaimer of Interest. Here, Plaintiffs filed an Objection to the
Disclaimer of Interest. The Court has yet to rule on the Objection. As such, Sables is under no
obligation to respond to the Complaint. There simply is no reason to default Sables, except to
gain some unwarranted, collateral tactical advantage over the U.S. Bank Trust and Fay after the
Court approved the foreclosure sale if Plaintiffs failed to post a bond. This is precisely the type
of game playing Rule 11 is meant to circumvent.

Rather than admit that the filing of the Motion for Entry of Default Judgment was
improper, Plaintiffs double down and nonsensically argue that the preliminary injunction order
prohibited any foreclosure sale without further order of the court.* As a result, Plaintiffs claim
that they are not seeking to unwind a sale the Court stated was already enjoined.” However, that
same preliminary injunction order also stated two paragraphs later, “That the temporary

injunction shall be effective against Defendants so long as (sic) bond is posted and Plaintiffs

I See Response to Plaintiffs’ Application for Entry of Default Judgment at fn. 2-3.
? See Motion for Sanctions at fn. 8. :
3
Id.
4 See Opp. at 6:23-27.
> See Opp. at 7:1-3.
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post additional security in the sum of $2,105.10 on January 20, 2019, and on the 20th day of
each month thereafter with the Third Judicial District Court Clerk’s office.”® Here, the only
valid and reasonable interpretation of the preliminary injunction order is that the temporary
injunction was conditioned on the posting of the bond payment.i Plaintiffs’ failure to post the
bond by operation dissolved the injunction. At that point, the U.S. Bank Trust, Fay, and Sables
could proceed with the foreclosure sale. Thus, the argument that those parties were not
otherwise allowed to proceed with the foreclosure sale is yet another reason the Application for
Default Judgment is itself improper.

Assuming arguendo that the U.S. Bank and Fay had to go back to the Court to ask
permission to lift the injunction, Plaintiffs are still seeking retroactive relief based on the default
of Sables. So Plaintiffs’ argument that they are not seeking to “unwind the sale” is frivolous
and is only further evidence of their bad faith.

What makes this violation more egregious is that Plaintiffs are apparently taking
advantage of this District’s lack of electronic filing to play their games. For instance, Sables’
attorney states in his declaration to the Court that he contacted the Court on December 18, 2019
to determine if a default had been filed.” Three days later, he emailed a copy of Sables’
Declaration of Monetary Status to Plaintiff’s counsel.® Sables then did not discover that a
default had been entered until‘January 15, 2019.° Plaintiffs then proceeded to file their
Application for Default Judgment on or about January 18, 2019, despite the filing of the
Disclaimer of Interest. An electronic filing system, as used in some of Nevada’s district courts,
provides for an immediate notification of filing. This allows parties to plan accordingly.
However, a manual filing system is inherently subject to mailing and other clerical delays that
can cause filings to be made out of order. The point is that rather than recognize documents that
have been filed and the limitations of this district’s filing system, Plaintiff’s counsel is taking

advantage of the system to file papers in a manner that suit his own ends. As stated before, this

¢ Emphasis.added. :

7 See Decl. of Shadd A. Wade at 4.
1d at 5.

? Id. at 96.
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is the type of trickery Rule 11 is intended to stop. As a result, it is wholly appropriate to award
sanctions in this instance. |

Overall, Plaintiffs provide no justification as to why the Application for Default
Judgment was made for an improperi purpose. In fact, their response to the Motion for
Sanctions further demonstrates why the Application was baseless. Under the circumstances,

this Court should not hesitate to impose sanctions.

B. Plaintiffs provide no legal authority for a nunc pro tunc order that substantially
affects the rights of the other party.

Plaintiffs’ only other argument is that they are within their rights to request a nunc pro
func or retroactive judgment, but this position is wholly unsupported by any law. The only
authority Plaintiffs cite to is the Opaco Lumber & Realty Co. v. Phipps, 75 Nev. 312, 315, 340
P.2d 95, 97 (1959), decision as support for their requested relief.'® Specifically, Plaintiffs state
that the Nevada Supreme Court did not condemn the request for nunc pro tunc relief and said
such relief could be appropriate.!! However, the Court in Opaco specifically stated that it
would not disturb the district court’s denial of a motion to strike on the part of the plaintiff’s
when the defendant’s failure to file a timely response had not provided any injury or delay to
the plaintiff."?

The circumstances here are almost identical. Plaintiffs are in no way prejudiced by
Sables’ tardy appearance because they had their day in court with the two parties that actually
controlled the foreclosure, the U.S. Bank Trust and Fay. As has been noted in various
pleadings, the Trustee is an agent for the beneficiary and has no discretion on whether a
foreclosure can move forward. Moreover, the Court granted Plaintiffs injunctive relief. Any
conclusion regarding prejudice is merely form over substance. In the end, Plaintiffs fail to
provide any legal authority that nunc pro tunc relief at the expense of a party that has appeared

in this case is appropriate. It bears repeating that Plaintiffs seek entry of a default judgment

10 See Opp. at 7:20-24.
" 1d at 7:25-8:2.
1275 Nev. at 315, 340 P.2d at 97.
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against Sables to retroactively unwind a foreclosure sale this Court already ruled could move
forward. Thus, the Application for Default Judgment was filed for an improper purpose and

sanctions pursuant to N.R.C.P. 11 are appropriate.

III. CONCLUSION

Plaintiffs” Opposition does little to change the basic facts of Plaintiffs’ procedural
gamesmanship. If anything, it confirms why the filing of the Application for Default Judgment
was wholly unwarranted. Rule 11 provides this Court the mechanism to deter future conduct.
Consequently, the Court should grant the Rule 11 Motion for Sanctions and impose a monetary

sanction against Plaintiffs as well as an award of attorney’s fees and costs.

WRIGHT, FINLAY%&AK, LLP

DATED this 11th day of April, 2019.

Christopher A.J. Swift ¢

Nevada Bar No. 11291

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as
Legal Title Trustee and Fay Servicing LLC

Page 6 of 8 00710




LI

o L 3 Y A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

AFFIRMATION

Pursuant to NRS 239B.03/603A.040
The undersigned does hereby affirm that the foregoing document does not contain any
of the following information governed by NRS 239B.030 and NRS 603A.040:
1. Social Security Number;
2. Driver License Number or Identification Card Number; or
3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s
financial account.
The term does not include any publically available information that is lawfully made
available to the general public.

DATED this 11th day of April, 2019.

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as
Legal Title Trustee and Fay Servicing LLC
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Pursuant to N.R.C.P. 5(b), I certify that I am an employee of WRIGHT, FINLAY &
ZAK, LLP, and that on this JJP_,\ day of April, 2019, I did cause a true copy of the foregoing
REPLY TO OPPOSITION TO MOTION FOR RULE 11 SANCTIONS AGAINST
PLAINTIFFS to be served by placing a copy in the mail, addressed as follows:

10
11
12

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Shadd A. Wade, Esq.

ZIEVE, BRODNAX & STEELE, LLP
9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

ye of WRIGHT FINLA & ZAK, LLP
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WRIGHT, FINLAY & ZAK, LLP 315147 30 AH 8 Ll
Christopher A.J. Swift, Esq.
Nevada Bar No. 11291
Ramir M. Hernandez, Esq. Tan ; H
Nevada Bar No. 13146 . o
7785 W. Sahara Ave, Suite 200 \lalouoaTovan: -
Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345

rhernandez@wrightlegal.net

Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,
as Legal Title Trustee and Fay Servicing LLC

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-¢cv-01332
VICENTA LINCICOME, Dept. No.: 1I
Plaintiffs,
VS, ORDER

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007,;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A_, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

This matter having come on for hearing before the Court on April 15, 2019, at 1:30 PM.
on the following Motions:
1) Sables, LLC’s Motion to Set Aside Default to which Fay Servicing, LLC and Prof-
2013 M4-Legal Title Trust, by U.S. Bank, National Association, as Legal Title
Trustee filed a Joinder. Plaintiffs filed an Opposition to this Motion;
2) Plaintiffs’ Application for Entry of Default Judgment against Sables, LLC. Fay
Servicing, LLC’s and Prof-2013 M4-Legal Title Trust, by U.S. Bank, National

Page 1 of 4
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Association, as Legal Title Trustee filed an Opposition to the Application to which
Sables, LLC filed a Joinder.
3) Fay Servicing, LLC’s and Prof-2013 M4-Legal Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee’s Motion for Rule 11 Sanctions against
Plaintiffs. Plaintiffs filed an Opposition to this Motion;
4) Bank of America N.A’s Motion to Dismiss Plaintiff’s Complaint. Plaintiffs filed an
Opposition to this Motion.
5) Sables, LLC’s Declaration of Non-Monetary Status. Plaintiffs filed an Objection to
the Declaration; and
6) Plaintiffs’ Motion for Leave to file Amended Complaint to Substitute Parties and
add Additional Claims for Relief. No party filed an Opposition to the Motion.
Plaintiffs, Albert Ellis Lincicome, Jr., and Vicenta Lincicome (“Plaintiffs”) appeared
through counsel, Michael G. Millward, Esq., of Millward Law, Ltd. Defendant, Sables, LLC
(“Sables™), appeared through its counsel, Shadd Wade, Esq., of the law firm of Zieve, Brodnax
& Steele, LLP. Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee (the “Trust”) and Fay Servicing LLC (“Fay”) appeared
through Ramir M. Hernandez, Esq., of the law firm of Wright, Finlay & Zak, LLP. Defendant,
Bank of America, N.A. (“BANA”) appeared through its counsel, Darren T. Brenner, Esq., of
Akerman LLP.
The Court, having reviewed the parties’ briefings and heard the parties’ oral arguments,
orders as follows:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Sables’ Motion to Set
Aside Default is GRANTED, and that the default of Sables filed with the Court on December
21,2018 is SET ASIDE.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs’
Application for Entry of Default Judgment is DENIED.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Trust and Fay’s
Motion for Rule 11 Sanctions against Plaintiffs is GRANTED. Plaintiff’s Attorney will pay
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the Trust and Fay their attorney’s fees and costs for filing an Opposition to the Application for
Entry of Default Judgment against Sables as well as the Rule 11 Motion. Fay and the Trust
will be responsible for their travel costs for attending the hearing. Fay and the Trust are
granted leave to file a Memorandum of Fees and Costs pursuant to the factors set forth in
Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969).

Plaintiffs will have ten days after the filing of the Memorandum of Fees and Costs to
file an Objection. If an Objection is filed, Fay and the Trust will have ten days to file a Reply.
When the matter is submitted, Fay and the Trust will submit a proposed order with the amount
awarded in blank.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Sables’ Declaration
of Non-Monetary Status is GRANTED.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that BANA’s Motion to
Dismiss Plaintiffs’ Complaint is GRANTED in part and DENIED in part. Any claims against
BANA seeking injunctive relief are hereby dismissed. All other claims will be allowed to
remain.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that regarding Plaintiff’s
Motion for Leave to File Amended Complaint to Substitute Parties and Add Additional Claims
For Relief, and based on the granting of Sables’ Declaration of Non-Monetary Status, Plaintiff
are GRANTED leave to file another Motion for Leave to File an Amended Complaint, but is
not granted leave to amend its claims as to Sables. After the filing of the Motion, and
oppositions thereto, the Court will then make a determination as to whether to grant leave to
Plaintiffs to amend the Complaint.

/1.1
114
110
110
1.1/
1.1/
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IT IS SO ORDERED.

N G
Dated this _& day of gpﬁ%? 9. ‘
DISTRICT JUDGE
Respectfully submitted by: Approved as to form and content by:
Dated this D Z-(L day of /L’ 5 2019 Dated this day of ,2019
\E/GWMP MILLWARD LAW, LTD.
Ramir M. Hemandez, Esq. Michael Millward, Esq.

Nevada Bar No. 13146

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Attorneys for Defendants, Prof-2013 M4-Legal
Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

Nevada Bar No. 11212
1591 Mono Ave.
Minden, NV 89423
Attorneys for Plaintiffs

Approved as to form and content by:

AKERMAN LLP

Approved as to form and content by:

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Scott R. Lachman, Esq.

Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134

Attorneys for Defendant Bank of America, N.A.

ZIEVE, BRODNAX & STEELE, LLP

p
Shadd A. Wade, Esq.

Nevada Bar No. 11310

9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Attorneys for Defendant, Sables, LLC
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IT IS SO ORDERED. P
&L
Dated this___ day of Apif 2019.

DISTRICT JUDGE

Respectfully submitted by:

Dated this 23"5"‘&@/ of /(4%; ,2019

WRIGHT, FINLAY & ZAK, LLP

Approved as to form and content by:
Dated this day of , 2019

MILLWARD LAW, LTD.

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Attorneys for Defendants, Prof-2013 M4-Legal
Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

Michael Millward, Esq.
Nevada Bar No. 11212
1591 Mono Ave.
Minden, NV 89423
Attorneys for Plaintiffs

Approved as to form and content by:

AKERMAN LLP

Sitrta

Approved as to form and content by:

ZIEVE, BRODNAX & STEELE, LLP

Dditen TBtenner, Esq.

Nevada Bar No. 8386

Scott R. Lachman, Esq.

Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134

Attorneys for Defendant Bank of America, N.A.

Shadd A. Wade, Esq.

Nevada Bar No. 11310

9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Attorneys for Defendant, Sables, LLC
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WRIGHT, FINLAY & ZAK, LLP
R. Samuel Ehlers, Esq.
Nevada Bar No. 9313

Ramir M. Hernandez, Esq. OR , Gl NA L aagn SO
Nevada Bar No. 13146 COURD AT
7785 W. Sahara Ave, Suite 200 A

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345
rhernandez@wrightlegal.net
Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,
as Legal Title Trustee and Fay Servicing LLC

THIRD JUDICIAL DISTRICT COURT

[V I

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: 1I
Plaintiffs,
VSs. NOTICE OF ENTRY OF ORDER

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

TO: ALL INTERESTED PARTIES:
11/
1.1/
/141
1.1/
1.1/
11/
/.11
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PLEASE TAKE NOTICE that an Order was entered on 30" day of May, 2019, a file-
stamped copy of which is attached hereto.

DATED this /2 &dy of June, 2019,
WRIGHT, FINLAY & ZAK, LLP

R. Samuel Bhtérs, Esq.

Nevada Bar No. 9313

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee and Fay Servicing LLC
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AFFIRMATION
Pursuant to NRS 239B.03/603A.040

The undersigned does hereby affirm that the foregoing document does not contain any of
the following information governed by NRS 239B.030 and NRS 603A.040:
1. Social Security Number;
2. Driver License Number or Identification Card Number; or
3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s
financial account.
The term does not include any publically available information that is lawfully made
available to the general public.

DATED this /) Aday of vz 2019,

WRIGHT, FINLAY & Z?\K LLP

R. SamgelﬂEhlers

Nevada Bar No. 9313

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee and Fay Servicing LLC
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), [ certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this_1Z™\day of June, 2019, I did cause a true copy of NOTICE OF ENTRY

OF ORDER to be filed and served by depositing a true and correct copy in the United States

Mail, addressed as follows:
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Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Shadd A. Wade, Esq.

ZIEVE, BRODNAX & STEELE, LLP
9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

]

A}We of WRIGHT, FINLAY & ZAK, LLP
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WRIGHT, FINLAY & ZAK, LLP
Christopher A.J. Swift, Esq.

Nevada Bar No. 11291

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345
rhernandez@wrightlegal.net
Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,
as Legal Title Trustee and Fay Servicing LLC

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: 1I
Plaintiffs,
VS. ORDER

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007,;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

This matter having come on for hearing before the Court on April 15, 2019, at 1:30 PM.
on the following Motions:
1) Sables, LLC’s Motion to Set Aside Default to which Fay Servicing, LLC and Prof-
2013 M4-Legal Title Trust, by U.S. Bank, National Association, as Legal Title
Trustee filed a Joinder. Plaintiffs filed an Opposition to this Motion;
2) Plaintiffs’ Application for Entry of Default Judgment against Sables, LLC. Fay
Servicing, LLC’s and Prof-2013 M4-Legal Title Trust, by U.S. Bank, National
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Association, as Legal Title Trustee filed an Opposition to the Application to which
Sables, LLC filed a Joinder.
3) Fay Servicing, LLC’s and Prof-2013 M4-Legal Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee’s Motion for Rule 11 Sanctions against
Plaintiffs. Plaintiffs filed an Opposition to this Motion;
4) Bank of America N.A’s Motion to Dismiss Plaintiff’s Complaint. Plaintiffs filed an
Opposition to this Motion.
5) Sables, LLC’s Declaration of Non-Monetary Status. Plaintiffs filed an Objection to
the Declaration; and
6) Plaintiffs’ Motion for Leave to file Amended Complaint to Substitute Parties and
add Additional Claims for Relief. No party filed an Opposition to the Motion.
Plaintiffs, Albert Ellis Lincicome, Jr., and Vicenta Lincicome (“Plaintiffs”) appeared
through counsel, Michael G. Millward, Esq., of Millward Law, Ltd. Defendant, Sables, LLC
(“Sables”), appeared through its counsel, Shadd Wade, Esq., of the law firm of Zieve, Brodnax
& Steele, LLP. Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee (the “Trust”) and Fay Servicing LLC (“Fay”) appeared
through Ramir M. Hernandez, Esq., of the law firm of Wright, Finlay & Zak, LLP. Defendant,
Bank of America, N.A. (“BANA™) appeared through its counsel, Darren T. Brenner, Esq., of
Akerman LLP.
The Court, having reviewed the parties’ briefings and heard the parties’ oral arguments,
orders as follows:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Sables’ Motion to Set
Aside Default is GRANTED, and that the default of Sables filed with the Court on December
21,2018 is SET ASIDE.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs’
Application for Entry of Default Judgment is DENIED.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Trust and Fay’s
Motion for Rule 11 Sanctions against Plaintiffs is GRANTED. Plaintifs Attorney will pay
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the Trust and Fay their attorney’s fees and costs for filing an Opposition to the Application for
Entry of Default Judgment against Sables as well as the Rule 11 Motion. Fay and the Trust
will be responsible for their travel costs for attending the hearing. Fay and the Trust are
granted leave to file a Memorandum of Fees and Costs pursuant to the factors set forth in
Brunzell v. Golden Gate National Bank, 85 Nev, 345, 455 P.2d 31 (1969).

Plaintiffs will have ten days after the filing of the Memorandum of Fees and Costs to
file an Objection. If an Objection is filed, Fay and the Trust will have ten days to file a Reply.
When the matter is submitted, Fay and the Trust will submit a proposed order with the amount
awarded in blank.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Sables’ Declaration
of Non-Monetary Status is GRANTED.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that BANA’s Motion to
Dismiss Plaintiffs’ Complaint is GRANTED in part and DENIED in part. Any claims against
BANA seeking injunctive relief are hereby dismissed. All other claims will be allowed to
remain.

JIT IS HEREBY ORDERED, ADJUDGED AND DECREED that regarding Plaintiffs
Motion for Leave to File Amended Complaint to Substitute Parties and Add Additional Claims
For Relief, and based on the granting of Sables’ Declaration of Non-Monetary Status, Plaintiff
are GRANTED Ileave to file another Motion for Leave to File an Amended Complaint, but is
not granted leave to amend its claims as to Sables. After the filing of the Motion, and
oppositions thereto, the Court will then make a determination as to whether to grant leave to
Plaintiffs to amend the Complaint.

/4.7
144
11/
111
144
11/
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ITIS SO ORDERED

Dated this _& day of&gaaf 019.
DISTRICT JUDGE

Respectfully submitted by: Approved as to form and content by:
Dated this D St day of /t' 9 2019 Dated this day of ,2019
jﬁi’WP MILLWARD LAW, LTD.
Ramir M. Hernandez, Esq. Michael Millward, Esq.
Nevada Bar No. 13146 Nevada Bar No. 11212
7785 W. Sahara Avenue, Suite 200 1591 Mono Ave.
Las Vegas, Nevada 89117 Minden, NV 89423
Attorneys for Defendants, Prof-2013 M4-Legal | Attorneys for Plaintiffs

Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

Approved as to form and content by:

AKERMAN LLP

Approved as to form and content by:

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Scott R. Lachman, Esq.

Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134

Attorneys for Defendant Bank of America, N.A.

ZIEVE, BRODNAX & STEELE, LLP
z - -

Shadd A, Wade, Esq.

Nevada Bar No. 11310

9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Attorneys for Defendant, Sables, LLC
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IT IS SO ORDERED. P
4
Dated this day of Apr&?,}019.

DISTRICT JUDGE

Respectfully submitted by:

Dated this_o2.3%ay of /‘4%, 2019

WRIGHT, FINLAY & ZAK, LLP

Approved as to form and content by:
Dated this day of , 2019

MILLWARD LAW, LTD.

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Attorneys for Defendants, Prof-2013 M4-Legal
Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

Michael Millward, Esq.
Nevada Bar No. 11212
1591 Mono Ave.
Minden, NV 89423
Attorneys for Plaintiffs

Approved as to form and content by:

AKERMAN LLP

4/”’,’__———27;7:ﬂ

Approved as to form and content by:

ZIEVE, BRODNAX & STEELE, LLP

Ddffen TL.—Br/cnner, Esq.

Nevada Bar No. 8386

Scott R. Lachman, Esq.

Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134

Attorneys for Defendant Bank of America, N.A.

Shadd A. Wade, Esq.

Nevada Bar No. 11310

9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Attorneys for Defendant, Sables, LLC
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