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DISTRICT COURT  
CLARK COUNTY, NEVADA 

 
TITLEMAX OF NEVADA, INC., a Delaware 
corporation, 
 

Plaintiff, 
 
vs. 
 
STATE OF NEVADA. DEPARTMENT OF 
BUSINESS AND INDUSTRY FINANCIAL 
INSTITUTIONS DIVISION,  
 

Defendant. 

Case No. A-18-786784-C 
 
Dep’t No. 30 
 
OPPOSITION TO THE FID’S MOTION 

FOR SUMMARY JUDGMENT AND 

COUNTER-MOTION FOR SUMMARY 

JUDGMENT 
 

Hearing: April 10, 2019 
Time: 9:00 a.m. 

 
 
  

 

The State of Nevada, Department of Business and Industry, Financial 

Institutions Division (“FID”) is correct that this case can be decided on summary 

judgment, just not on its motion.  Rather, summary judgment should be entered in 

TitleMax’s favor.  In its complaint for declaratory relief, TitleMax seeks the 

straightforward statutory interpretation of two issues: (1) that refinancing of title 

loans is permissible; and (2) that for purposes of ensuring that a “title loan” does not 

exceed the fair market value of the vehicle securing the loan, “title loan” refers only to 

the amount actually loaned (i.e. the principal).  These issues can be decided as a 

matter of law and should be decided in TitleMax’s favor. 

Case Number: A-18-786784-C

Electronically Filed
3/22/2019 8:51 PM
Steven D. Grierson
CLERK OF THE COURT

NSC FID 00263



 

2 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The FID seeks to regulate and discipline TitleMax based on the misguided 

premise that anything not expressly permitted by statute is prohibited.  Such an 

argument is contrary to the Anglo-American system of law.  Statutes impose 

prohibitions and restrictions.  What is not specifically prohibited is permitted. 

TitleMax, as a licensee doing business in Nevada, must be able to read Nevada’s 

statutes and structure its business model based on those statutes.  Nothing in NRS 

Chapter 604A or the regulations supporting Chapter 604A prohibits the refinancing of 

title loans.  Thus, there is no basis to declare TitleMax’s refinances “illegal.” 

Moreover, the plain statutory language indicates that for purposes of ensuring 

that a “title loan” does not exceed the fair market value of the vehicle, the phrase “title 

loan” refers only to the amount actually given to a borrower (i.e. the principal), rather 

than principal plus interest and fees.  At the time TitleMax originates the loan, it is 

impossible to know the amount of interest a customer will pay with certainty because 

interest accrues daily on the unpaid principal amount of the loan.  When (and 

whether) customers make timely payments affects how much interest accrues on an 

account.  Nevada’s statutes should be construed so that it is not impossible to comply 

with them; they must be construed as written and not as the FID would have them 

written. 

In short, the FID seeks to impose requirements that do not appear anywhere in 

the statutory scheme.  As the agency charged with enforcing the law as it is written by 

the Legislature, the FID cannot make up its own requirements as it goes along.  

Rather, both the FID and TitleMax are bound by the words the Legislature actually 

used.           

UNDISPUTED FACTS 

A. The FID Cites No “Facts,” Let Alone Undisputed Ones 

As an initial matter, the FID’s motion for summary judgment is deficient and 

should be denied because the FID does not provide a statement of undisputed facts or 

support each fact with citations to “particular parts of materials in the record.”  See 

NSC FID 00264
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NRCP 56(c).1  Instead, the FID devotes less than a page to a “Background & 

Undisputed Facts” section that merely reiterates the legal conclusions that are at the 

heart of this dispute.   

For example, the FID states that the “violations discovered during” its 2018 

examination of TitleMax included “offering illegal extension of title loans” and “issuing 

loans that exceed the fair market value of the vehicle.”  (FID MSJ at 3.)  These are not 

facts.  They are the very legal issues TitleMax has asked this Court to resolve by filing 

suit for declaratory relief. 

Seeking to sweep under the rug significant issues unfavorable to its position, 

the FID blithely declares in a footnote that it “is unnecessary to address the prior 

litigation [between the FID and TitleMax] which is presently before the Nevada 

Supreme Court as this case involves a subsequent examination period.”  (FID MSJ at 

4 n.1.)  This case does involve a subsequent examination period, but the prior legal 

issues between the parties are relevant because the FID cited the alleged violation of 

NRS 604A.5074 in this case as a “repeat” violation based on the FID’s stance in the 

prior litigation.  (See infra, Statement of Facts (“SOF”) ¶¶ 79-82.)  Repeat violations 

lead to negative regulatory ratings from the FID that TitleMax seeks to avoid.  (Id. ¶ 

83.)  The FID labeled the violation of NRS 604A.5074 as a “repeat” violation even 

though different practices are at issue and even though Judge Hardy of the district 

court agreed with TitleMax on all issues of statutory interpretation in the prior 

litigation, ruling that TitleMax had not committed any violation of what is now NRS 

604A.5074.  (Id. ¶¶ 79-82.)  Without an initial violation, there can be no “repeat” 

violation.   

True to form, the FID apparently ignored the district court ruling and continues 

to insist that its view of what statutes mean must be accepted above all others.  But 

the FID is merely the agency charged with enforcing NRS Chapter 604A as written – 

                                         
1 The FID attaches no declaration to its motion, and there have been no stipulated 
facts. 
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as part of the executive branch, the FID cannot rewrite statutes in place of the 

Legislature, nor is it the ultimate interpreter of what the law means.  “It is 

emphatically the province and duty of the judicial department to say what the law is.”  

Marbury v. Madison, 5 U.S. 137, 177 (1803).2 

In short, the FID’s motion for summary judgment should be denied both 

because the FID fails to offer evidence supporting uncontested facts and because its 

statutory interpretation arguments are erroneous.    

B. TitleMax’s Statement of Facts 

The following facts cannot be genuinely disputed and entitle TitleMax to 

summary judgment: 

TitleMax’s business model 

1. TitleMax is a lender licensed pursuant to NRS Chapter 604A and is a “licensee” 

within the meaning of NRS 604A.075.  (Helgesen Decl. ¶ 3.) 

2. NRS Chapter 604A governs three types of loans: (1) high-interest loans, (2) 

deferred deposit loans, and (3) title loans.  

3. TitleMax offers only title loans to its customers in Nevada.  (Id. ¶ 4.) 

4. Absent fraud perpetrated by the customer, if a customer defaults on a title loan, 

“the sole remedy of the licensee who made the title loan is to seek repossession and 

sale of the vehicle which the customer used to secure the title loan.”  NRS 

604A.5078(2). 

5. Title lenders generally cannot pursue borrowers personally for repayment of the 

loan.  Id.  

6. If repossession is necessary, TitleMax hires an independent, third-party 

                                         
2 As yet another example of the FID’s failure to cite to factual evidence, the FID argues 
that TitleMax provides “incomplete repayment plan offer[s]” that leave out “essential 
terms.”  (FID MSJ at 15-16.)  However, the FID never explains what these allegedly 
missing terms are, and it does not cite to factual evidence supporting its assertion.  
(Id.)  The FID never raised this issue in its reports of examination, and TitleMax hotly 
disputes any suggestion it does not provide statutorily-compliant notices of the 
opportunity to enter into a repayment plan.  (See SOF ¶¶ 63-67, 75-76.) 

NSC FID 00266



 

5 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

repossession company to the repossess the vehicle.  (Helgesen Decl. ¶ 7.)    

7. TitleMax incurs repossession fees and other costs when it hires a repossession 

company to repossesses a vehicle.  (Id. ¶ 8.)   

8. TitleMax repossesses vehicles as a last resort for several reasons.  First, in 

repossessing a vehicle, TitleMax generally loses that customer for life.  Second, 

TitleMax loses any referral business from that customer, and one of the best 

marketing strategies for TitleMax is word-of-mouth referrals.  Third, TitleMax often 

loses money if it has to repossess and sell a vehicle.  (Id. ¶ 9.) 

9. TitleMax has no economic incentive to loan customers greater amounts than 

they can repay.  (Id. ¶ 10) 

10. TitleMax has policies and procedures in place to review and calculate a 

customer’s ability to repay.  (Id. ¶ 11.) 

11. TitleMax has no economic incentive to charge customers more interest than 

they can repay.  (Id. ¶ 12) 

12. TitleMax has no economic incentive to loan customers more money than the 

vehicle securing the loan is worth.  (Id. ¶ 13.) 

13. TitleMax has policies and procedures in place to ensure TitleMax employees are 

accurately valuing vehicles based on TitleMax’s confidential and proprietary 

underwriting model as well as statutory guidance.  (Id. ¶ 14.)  

Prior litigation between the FID and TitleMax 

14. The FID is the regulatory agency charged with enforcing NRS Chapter 604A as 

it is written.  (Id. ¶ 15.) 

15. The FID conducts periodic examinations of TitleMax, at least once a year and 

sometimes more frequently.  (Id. ¶ 16.)   

16. After completing its examinations, which can last several months, the FID 

issues Reports of Examination (“ROEs”) for each location of the licensee.  (Id. ¶ 17.) 

17. The FID conducted an examination of TitleMax for the period August 31-

December 18, 2014 and issued ROEs opining that TitleMax violated NRS 604A.445 

NSC FID 00267



 

6 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(which has since been revised and now appears as NRS 604A.5074).  (Id. ¶ 18.)   

18. The FID alleged that a Grace Period Payments Deferment Agreement (GPDA) 

previously offered by TitleMax violated NRS 604A.445 by impermissibly extending 

title loans.  (Id. ¶ 19.) 

19. TitleMax disagreed and filed a declaratory relief action (A-15-719176-C) seeking 

judicial clarification.  (Id. ¶ 20.)   

20. The FID convinced the district court to dismiss that action based on a purported 

lack of administrative exhaustion, but the Nevada Supreme Court later reversed that 

dismissal, agreeing with TitleMax that exhaustion of administrative remedies was not 

necessary where the only issues were those of statutory interpretation (Case No. 

69807).  (Id. ¶ 21); see also TitleMax of Nevada, Inc. v. State Dep’t of Bus. & Indus., 

Fin. Institutions Div., 404 P.3d 415, 2017 WL 4464351 (Nev. 2017) (unpublished) 

(“TitleMax I”).  

21. On the same day that the FID moved to dismiss TitleMax’s first declaratory 

relief action, the FID instituted administrative proceedings against TitleMax.  

(Helgesen Decl. ¶ 22.)   

22. After the FID obtained a favorable ruling in front of an administrative law 

judge, TitleMax appealed that determination (A-16-743134-J).  (Id. ¶ 23.)   

23. Judge Hardy of the district court issued an order reversing and vacating the 

administrative law judge’s order as “clearly erroneous, arbitrary, and capricious” and 

agreeing with TitleMax on all issues of statutory interpretation.  (Id. ¶ 24; see also Ex. 

A, Order of Reversal and Remand.)   

24. The FID argued in the prior litigation that because customers made interest-

only payments under the GPDA and because the payment schedule under the GPDA 

was spread over 420 days, the GPDA unlawfully extended title loans beyond 210 days 

and did not fully and ratably amortize principal and interest.  (Helgesen Decl. ¶ 26.)   

25. Judge Hardy rejected the FID’s arguments.  (Helgesen Decl. ¶ 27; see also Ex. A, 

Order of Reversal and Remand.)    

NSC FID 00268
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26. Judge Hardy ruled that TitleMax’s GPDA did not unlawfully extend title loans 

or violate NRS 604A.445 (now NRS 604A.5074).  (Helgesen Decl. ¶ 28; see also Ex. A, 

Order of Reversal and Remand.)    

27. Judge Hardy ruled that, contrary to the FID’s allegations, TitleMax had not 

willfully violated any statutory provision.  He emphasized that mere disagreement 

with the FID’s statutory interpretation was not willfulness.  (Helgesen Decl. ¶ 29; see 

also Ex. A, Order of Reversal and Remand.)    

28. The FID has appealed Judge Hardy’s ruling to the Nevada Supreme Court, and 

that appeal is still pending (Case No. 74335).  (Helgesen Decl. ¶ 30.)  

The FID urges the Legislature to revise NRS Chapter 604A 

29. While the prior litigation between the FID and TitleMax was pending in front of 

Judge Hardy, the FID and its allies urged the Legislature to revise NRS Chapter 604A 

to prohibit charging any interest during a grace period.  (Helgesen Decl. ¶ 31.) 

30. The FID was not successful in obtaining all the changes originally proposed.  

Rather, 604A.210 was amended to provide that a licensee shall not “[c]harge the 

customer interest at a rate in excess of that described in the existing loan agreement” 

during a grace period.  This was in accord with TitleMax’s statutory interpretation.  

(Id. ¶ 32.) 

31. As relevant to the current proceeding, NRS 604A.445 was revised and now 

reads: 

Notwithstanding any other provision of this chapter to the contrary: 
 
1. The original term of a title loan must not exceed 30 days. 
 
2. The title loan may be extended for not more than six additional periods 
of extension, with each such period not to exceed 30 days, if: 
 
(a) Any interest or charges accrued during the original term of the title 
loan or any period of extension of the title loan are not capitalized or 
added to the principal amount of the title loan during any subsequent 
period of extension; 
 
(b) The annual percentage rate charged on the title loan during any 

NSC FID 00269
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period of extension is not more than the annual percentage rate charged 
on the title loan during the original term; and 
 
(c) No additional origination fees, set-up fees, collection fees, transaction 
fees, negotiation fees, handling fees, processing fees, late fees, default fees 
or any other fees, regardless of the name given to the fees, are charged in 
connection with any extension of the title loan. 
 
3. The original term of a title loan may be up to 210 days if: 
 
(a) The loan provides for payments in installments; 
 
(b) The payments are calculated to ratably and fully amortize the entire 
amount of principal and interest payable on the loan; 
 
(c) The loan is not subject to any extension; 
 
(d) The loan does not require a balloon payment of any kind; and 
 
(e) The loan is not a deferred deposit loan. 
 

NRS 604A.5074.  (Id. ¶ 33.) 

32. NRS 604A.5074 is devoid of any reference to refinancing.  (Id. ¶ 34.) 

33. No provision of NRS 604A addresses or prohibits the refinancing of title loans.  

(Id. ¶ 35.) 

34. Other provisions in NRS 604A thoroughly discuss restrictions on refinancing 

deferred deposit loans and high interest loans.  See NRS 604A.501(2); NRS 60A.5029; 

NRS 604A.5037(3); NRS 604A.5057; NRS 604A.574; NRS 604A.584.   

35. These provisions appear in the sections of NRS 604A dealing with deferred 

deposit loans and high interest loans.   (Helgesen Decl. ¶ 37.)  

36. No similar provision appears in the section of NRS 604A governing title loans.  

(Id. ¶ 38.)  

TitleMax’s current 210-Day loan product and refinances 

37. TitleMax offers customers a 210-day simple-interest title loan.  (Helgesen Decl. 

¶ 39.) 

38. The original loan agreement provides for payments in seven installments, and 

NSC FID 00270



 

9 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

the payments are calculated to ratably and fully amortize the entire amount of 

principal and interest payable on the loan.  (Id. ¶ 40; Ex. B, Loan Agreement.) 

39. The original loan agreement specifies the amount of each payment and the 

payment due date for each payment.  (Helgesen Decl. ¶ 42; Ex. B, Loan Agreement.)   

40. The original loan agreement contains disclosures required by the Truth-in-

Lending Act (TILA), laying out the Annual Percentage Rate, the Finance Charge, the 

Amount Financed, and the Total of Payments.  (Helgesen Decl. ¶ 43; Ex. B, Loan 

Agreement.) 

41. The Amount Financed is the amount of credit provided to the customer or on 

the customer’s behalf and represents the principal loan amount.  (Helgesen Decl. ¶ 

44.) 

42. TitleMax grants customers a 30-day grace period for each payment.  (Id. ¶ 45.) 

43. If a customer does not make a payment on the payment due date, TitleMax 

labels the customer’s account delinquent.  (Id. ¶ 46.)   

44. TitleMax does not consider the account to be in default unless the 30-day grace 

period expires and the payment still has not been made.  (Id. ¶ 47.) 

45. TitleMax offers its customers the ability to refinance in order to provide 

additional flexibility in their payments and the ability to obtain additional funds as 

long as the requested amount is supported by customers’ ability to repay and the value 

of the vehicle.  (Id. ¶ 48.) 

46. TitleMax customers often express a desire for flexibility.  (Id. ¶ 49.) 

47. Sometimes TitleMax customers want to refinance to lower their payments.  (Id. 

¶ 50.)   

48. If they have paid down a portion of their principal, they can originate a new 

210-day term with lower monthly payments.  (Id. ¶ 51.) 

49. Sometimes TitleMax customers want to refinance to borrow additional money.  

(Id. ¶ 52.) 

50. They can do so as long as the requested additional amount is supported by their 

NSC FID 00271
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ability to repay and the vehicle value supports such an amount.  (Id. ¶ 53.) 

51. TitleMax customers can refinance their title loan whether the customer’s 

account is current, in delinquency, or in default.  (Id. ¶ 54.) 

52. However, before TitleMax customers can refinance, they must pay any accrued 

interest on the outstanding loan.  (Id. ¶ 55.)  

53. This ensures that no accrued interest is “rolled over” or included in the principal 

of the second loan.  (Id. ¶ 56.) 

54. This ensures that the customer is not being charged interest on interest.  (Id. ¶ 

57.) 

55. If a customer wishes to pay down principal, he or she may do so at any time.  

(Id. ¶ 58.) 

56. At a minimum, customers must pay any accrued interest before refinancing.  

(Id. ¶ 59.) 

57. When customers want to refinance, they are provided with a completely new 

loan with a new loan number.  (Id. ¶ 60.) 

58. Customers sign a new loan agreement with a new schedule of payments, new 

payment due dates, and new TILA disclosures.  (Id. ¶ 61.) 

59. The same form loan agreement is used for both initial loans and refinances 

because both are new 210-day loans.  (Id. ¶ 41.) 

60. When a title loan is refinanced, the original loan obligation is completely 

satisfied and extinguished, and the old agreement is marked “paid in full.”  (Id. ¶ 62.)   

61. The only reason the title is not released is because customers would have to pay 

another lien filing fee (charged by the DMV) for the new, refinanced loan agreement.  

(Id. ¶ 63.)     

62. Charging customers for the lien filing fee more than once would not be 

customer-friendly.  (Id. ¶ 64.)     

63. If a customer goes into default, TitleMax sends the customers a written notice of 

an opportunity to enter into a repayment plan (OERP).  (Id. ¶ 65.)  

NSC FID 00272
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64. The OERP notice explains the procedures the customer must follow to enter into 

a repayment plan.  (Id. ¶ 67; Ex. C, OERP.) 

65. The OERP notice states that the customer has the opportunity to enter into a 

repayment plan with a term of at least 90 days after the date of default.  (Helgesen 

Decl. ¶ 68; Ex. C, OERP.) 

66. The OERP notice includes the remaining balance of the loan, the amounts of 

any payments made, and the total amount due if the customer enters into a 

repayment plan.  (Helgesen Decl. ¶ 69; Ex. C, OERP.) 

67. The OERP notice fully complies with NRS 604A.5083.  (Helgesen Decl. ¶ 70; Ex. 

C, OERP.) 

68. Some customers choose to enter into a repayment plan, while others choose not 

to.  (Helgesen Decl. ¶ 71.)  

69. Some customers choose to refinance instead of enter into a repayment plan.  (Id. 

¶ 72.) 

70. The decision is completely up to the customer.  (Id. ¶ 73.) 

71. Before implementing the ability to refinance a title loan, TitleMax hired outside 

counsel to offer an opinion on the ability of title lenders to refinance title loans in 

Nevada.  (Id. ¶ 74.) 

72. Both TitleMax’s in-house counsel and outside counsel opined that lenders could 

legally refinance title loans in Nevada.  (Id. ¶ 75.) 

The FID examines TitleMax in 2018 

73. The FID conducted an examination of TitleMax for the period January 31 

through June 8, 2018 and issued ROEs (the 2018 ROEs).  (Id. ¶ 76; Ex. D, ROE.)  

74. The FID did not assert any problem with TitleMax’s 30-day grace periods for 

each payment.  (Helgesen Decl. ¶ 78; Ex. D, ROE.)   

75. The FID also did not assert any problem with TitleMax’s OERP notices.  

(Helgesen Decl. ¶ 79; Ex. D, ROE.)   

76. The FID did not assert that TitleMax’s OERP notices were deficient in any way.  

NSC FID 00273
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(Helgesen Decl. ¶ 80; Ex. D, ROE.)     

77. However, the FID took issue with TitleMax allowing customers to refinance title 

loans.  (Helgesen Decl. ¶ 81; Ex. D, ROE.)   

78. The FID claimed that TitleMax’s refinances are really “extensions” in violation 

of NRS 604A.065 and NRS 604A.445(3)(c) (which is now NRS 604A.5074(3)(c)).  

(Helgesen Decl. ¶ 82; Ex. D, ROE.)   

79. The FID cited the alleged violation of NRS 604A.445 (now NRS 604A.5074) as a 

“repeat violation.”  (Helgesen Decl. ¶ 83; Ex. D, ROE.)     

80. The FID cited the alleged violation of NRS 604A.445 (now NRS 604A.5074) as a 

“repeat violation” even though the FID had never cited TitleMax for any alleged 

statutory violation based on refinancing.  (Helgesen Decl. ¶ 84; Ex. D, ROE.) 

81. The FID deemed the alleged violation of NRS 604A.445 (now NRS 604A.5074) 

as a “repeat violation” even though the FID acknowledged that TitleMax had ceased 

offering GPDAs.  (Helgesen Decl. ¶ 85; Ex. D, ROE.) 

82. The FID deemed the alleged violation of NRS 604A.445 (now NRS 604A.5074) 

as a “repeat violation” even though Judge Hardy found that TitleMax did not violate 

NRS 604A.445.  (Helgesen Decl. ¶ 86; Ex. D, ROE.)   

83. Repeat violations lead to negative regulatory ratings from the FID that 

TitleMax seeks to avoid.  (Helgesen Decl. ¶ 87.) 

84. The FID’s overall rating for TitleMax in the 2018 ROEs was “Needs 

Improvement.”  (Id. ¶ 88.)  

85. TitleMax aims to achieve “Satisfactory” ratings.  A “Satisfactory” rating, is 

defined to mean “that the licensee and the management of the licensee have 

demonstrated substantial compliance with applicable laws and regulations and that 

any deficiencies noted in the report made by the examiner pursuant to state and 

federal laws and regulations can be corrected by the licensee with a minimum of 

regulatory supervision. A rating of ‘Satisfactory’ may be given if there is more than 

one minor violation or deficiency, but only if the licensee and management take 
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immediate action towards correcting the violations or deficiencies and the action taken 

by the licensee is likely to prevent future violations or deficiencies.”  (Id. ¶ 89.)  

86.  Typically, when there are repeat violations, the FID issues a “Needs 

Improvement” rating, which is defined to mean that the “licensee and the 

management of the licensee have demonstrated less than satisfactory compliance, or 

instances and situations involving a lack of compliance with applicable state and 

federal laws and regulations and that regulatory supervision is required.”  (Id. ¶ 90.) 

87. The FID uses “Needs Improvement” ratings to justify more frequent 

examinations of TitleMax.  (Id. ¶ 91.) 

88. In the prior litigation with TitleMax, the FID also argued that “repeat” 

violations supported a finding that TitleMax willfully violated certain provisions of 

NRS 604A.  (Id. ¶ 92.) 

89. Willful violations lead to severe penalties, such as being forced to return all 

principal and interest.  (Id. ¶ 93); see also NRS 604A.900. 

90. Thus, TitleMax takes seriously any allegation of “repeat” violations.  (Helgesen 

Decl. ¶ 94.) 

91. In the 2018 ROEs, the FID also claimed that “several loans were underwritten 

with a total amount due exceeding the fair market value of the vehicle.”  (Helgesen 

Decl. ¶ 95; Ex. D, ROE.)   

92. TitleMax responded, pointing out that 4 of the 5 loans identified by the FID 

actually had fair market vehicle values exceeding the total loan amount.  The one that 

did not, the result of an inadvertent error, equated to a 0.0005% error rate (1 account 

out of 1,800 accounts examined).  (Helgesen Decl. ¶ 96; Ex. E, Response to ROE.)   

93. TitleMax also objected to the FID citing the alleged violation of NRS 604A.445 

(now NRS 604A.5074) as a “repeat” violation.  (Helgesen Decl. ¶ 98; Ex. E, Response to 

ROE.)     

94. TitleMax explained that Judge Hardy of the district court had found that 

TitleMax’s GPDA did not violate NRS 604A.445 and that “[b]ecause there was no 
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underlying violation, there can be no ‘repeat violation.’”  (Helgesen Decl. ¶ 99; Ex. E, 

Response to ROE.)   

95. TitleMax also pointed out that “there can be no ‘repeat’ violation’ when the first 

purported allegation is different from the second purported allegation. . . . Because the 

underlying conduct is not the same, it cannot be a repeat violation.”  (Helgesen Decl. ¶ 

100; Ex. E, Response to ROE.)     

96. The FID responded to TitleMax’s response letter on November 27, 2018.  

(Helgesen Decl. ¶ 101; Ex. F, FID’s Final Response.) 

97. The FID told TitleMax to consider the FID’s November 27, 2018 response letter 

as its “final response to TitleMax regarding the examinations findings” stated in the 

2018 ROEs.  (Helgesen Decl. ¶ 103; Ex. F, FID’s Final Response.) 

98. Raising the issue for the first time in its November 27, 2018 response, the FID 

claimed that “[t]he total amount the borrower must pay back includes the principal, 

interest, and fees, not just the principal amount borrowed” and that this total amount 

of principal, interest, and fees cannot exceed the fair market value of the vehicle.  

(Helgesen Decl. ¶ 104; Ex. F, FID’s Final Response.)   

99. For several years, TitleMax has been operating under the statute requiring that 

title lenders shall not “make a title loan that exceeds the fair market value of the 

vehicle securing the title loan.”  See NRS 604A.5076 (previously NRS 604A.450).  

(Helgesen Decl. ¶ 105.) 

100. Before the November 27, 2018 response, the FID had never espoused to 

TitleMax the anomalous view that this statutory provision means the total principal, 

interest, and fees cannot exceed the fair market value of the vehicle.  (Id. ¶ 106.) 

101. There is no regulation or official guidance (such as an Attorney General 

opinion) interpreting the statute in this manner.  (Id. ¶ 107.) 

102. The FID had never articulated this interpretation or raised it in any 

previous examination of TitleMax.  (Id. ¶ 108.)  

103. TitleMax is not able to calculate with certainty how much interest a 
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customer will pay at the time of the loan because that depends on when and if the 

customer makes payments.  (Id. ¶ 109.)   

104. If a customer repays the loan early, the interest may be lower than the 

amount of interest projected in the original TILA disclosures.  (Id. ¶ 110.)   

105. If a customer makes late payments, the customer may end up paying 

more interest that the amount of interest projected in the original TILA disclosures, 

due to the loan being a simple-interest loan.  (Id. ¶ 111.) 

106. For example, if a customer receives a loan for $1,821.00 (with $21.00 paid 

to the Department of Motor Vehicles to secure TitleMax’s lien), the customer’s Total of 

Payments is $3,135.05, as the Finance Charge is $1,314.05.  These are the numbers 

disclosed in the TILA disclosures.  The customer’s installment payment due every 

thirty (30) days is $447.87.  (Id. ¶ 112.)   

107. If the customer pays each payment on the precise due date listed in the 

payment schedule, the Total of Payments box in the TILA disclosure will match 

exactly what the customer pays.  However, if the customer pays every payment early 

and pays more than the installment payment due, the customer will pay less than 

what is included in the Total of Payments.  This is because the customer is reducing 

the principal amount borrowed and interest accrues daily on the unpaid principal 

balance.  (Id. ¶ 113.) 

108. Accordingly, at the time TitleMax originates a title loan, TitleMax cannot 

predict with certainty the total interest a customer will repay.  (Id. ¶ 114.) 

109. In the FID’s November 27, 2018 final response, the FID also refused to 

remove the “repeat” violation label.  (Id. ¶ 115; Ex. F, FID’s Final Response.) 

110. The FID stated it is its “protocol to use ‘repeat’ when the same section of 

the Chapter is violated even for a different reason or product.”  (Helgesen Decl. ¶ 116; 

Ex. F, FID’s Final Response.) 

111. The FID also refused to abide by Judge Hardy’s ruling, stating that the 

“case has been appealed to the Nevada Supreme Court and until such time a final 
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ruling is made the matter remains unresolved. . . . As such, NRS 604A.445 will stand 

in the ROE as a repeat violation.”  (Helgesen Decl. ¶ 117; Ex. F, FID’s Final 

Response.) 

112. The FID stated that “the rating of ‘Needs Improvement’ is justified by the 

violations found during the examination.”  (Helgesen Decl. ¶ 118; Ex. F, FID’s Final 

Response.) 

113. Finding itself at another impasse with the FID and desiring clarity on the 

law, TitleMax filed its Complaint for Declaratory Relief on December 31, 2018.  

(Helgesen Decl. ¶ 119.)  

STANDARD OF REVIEW 

Summary judgment is appropriate where the movant “is entitled to judgment as 

a matter of law.”  NRCP 56(a).  Questions of statutory construction are “purely legal 

issue[s] . . . reviewed without any deference whatsoever to the conclusions of the 

agency.”  Manke Truck Lines, Inc. v. Pub. Serv. Comm’n, 109 Nev. 1034, 1036–37, 862 

P.2d 1201, 1203 (Nev. 1993); see also Elizondo v. Hood Mach., Inc., 129 Nev. 780, 784, 

312 P.3d 479, 482 (2013) (courts decide “pure legal questions,” including the 

construction of statutes, “without deference to an agency determination”) (internal 

quotation marks and citation omitted). 

In deciding issues of statutory interpretation, a statute’s remedial purpose 

cannot trump the actual statutory language.  “[I]t is quite mistaken to assume . . . that 

‘whatever’ might appear to ‘further[ ] the statute’s primary objective must be the law.’”  

Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718, 1725 (2017).  Courts should 

“not presume . . . that any result consistent with . . . the statute’s overarching goal 

must be the law,” but must “presume more modestly instead ‘that [the] legislature 

says ... what it means and means ... what it says.’”  Id. (citation omitted). 

ARGUMENT 

I. TITLEMAX PROPERLY SEEKS SUPPLEMENTAL INJUNCTIVE RELIEF  
AS A NATURAL COROLLARY TO ITS REQUESTED DECLARATORY RELIEF 
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TitleMax seeks the interpretation of statutes.  It is well-established that this is 

the proper subject of declaratory relief.  See NRS 30.040(1) (“Any person . . . whose 

rights, status or other legal relations are affected by a statute . . . may have 

determined any question of construction . . . arising under the . . . statute . . . and 

obtain a declaration of rights, status or other legal relations thereunder.”); TitleMax of 

Nevada, Inc. v. State Dep’t of Bus. & Indus., Fin. Institutions Div., 404 P.3d 415, 2017 

WL 4464351, at *2 (Nev. 2017) (unpublished) (“TitleMax I”) (ruling that TitleMax was 

entitled to declaratory relief where it “sought only the interpretation of statutes”). 

Just as the FID attempts to read non-existent language into Nevada’s statutes, 

it attempts to read non-existent language into TitleMax’s Complaint.  The FID argues 

that TitleMax “seeks to permanently strip the FID of its statutory authority through 

an injunction to prevent FID from regulating it and imposing discipline for violations 

of NRS Chapter 604A.”  (FID MSJ at 3.)  TitleMax seeks no such thing.  As clearly 

stated in its Complaint, TitleMax seeks a declaration:  

(a) that “refinancing a title loan does not violate NRS 604A.5074 or NRS 

604A.065;” and 

(b) that “NRS 604A.5076(1) means that only the amount of the title loan, 

excluding any fees and interest, cannot exceed the fair market value of the 

vehicle securing the loan.” 

(Compl. ¶¶ 48-49.)  If the Court agrees with TitleMax, TitleMax seeks the natural 

result of that statutory interpretation: that the FID be enjoined “from imposing or 

seeking to impose discipline based upon alleged violations of NRS 604A.5074, NRS 

604A.065, and NRS 604A.5076(1), in particular as to whether TitleMax ‘violated’ these 

statutes or did so ‘willfully.’”  (Compl., Prayer for Relief ¶ 2.)  That is, the FID should 

be enjoined from imposing discipline on TitleMax inconsistent with the Court’s 

statutory interpretation.  (If the Court disagrees with TitleMax’s statutory 

interpretation, then TitleMax’s requested injunctive relief is moot.) 

TitleMax seeks only a narrow injunction prohibiting enforcement of an invalid 
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interpretation of the statutes at issue.  That is a proper form of supplemental relief in 

a declaratory relief action. See NRS 30.100 (allowing supplemental relief based on a 

declaratory judgment); S. Nevada Homebuilders Ass’n, Inc. v. City of N. Las Vegas, 

112 Nev. 297, 303, 913 P.2d 1276, 1280 (Nev. 1996) (injunction prohibiting city from 

enforcing ordinance declared invalid based on statutory interpretation was proper 

“supplemental relief based upon a declaratory judgment”). 

The FID cites to Baldonado to argue that TitleMax is seeking more than 

declaratory relief.  (FID MSJ at 6-7.)  But in that case casino employees were trying to 

circumvent the lack of a private cause of action by bringing a declaratory relief action 

to obtain damages and void the employer’s tip-sharing policy where there was an 

available administrative remedy through the Labor Commissioner.  The court 

explained that seeking monetary damages and to void the employer policy “are not 

appropriate for declaratory relief actions when an administrative remedy is provided 

for by statute.”  Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 965, 194 P.3d 96, 

105 (Nev. 2008). 

Here, TitleMax is not seeking money damages.  There is no administrative 

remedy to obtain a neutral declaration as to the meaning of the statutes at issue.  The 

Nevada Supreme Court has already ruled multiple times that administrative 

exhaustion is not required to obtain statutory interpretation of provisions in NRS 

604A.  See TitleMax I, 2017 WL 4464351, at *2; State, Dep’t of Bus. & Indus. v. Check 

City, 130 Nev. 909, 914, 337 P.3d 755, 758 n.5 (Nev. 2014) (“Exhaustion is not required 

where, as here, the only issue is the interpretation of a statute.”).  Baldonado is 

inapposite and does not preclude the limited injunctive relief TitleMax seeks as a 

natural corollary of its requested statutory interpretation. 

TitleMax seeks only to enjoin the FID from disciplining TitleMax based on the 

FID’s erroneous statutory interpretation.  The FID has already labeled the alleged 

violation of NRS 604A.5074 a “repeat” violation even though Judge Hardy ruled in 

TitleMax’s favor on the FID’s previous alleged violation of what is now NRS 
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604A.5074.  (SOF ¶ 82.)  The FID must be enjoined from using claimed statutory 

violations to cite TitleMax as a repeat or willful offender where there is no merit to the 

alleged statutory violation.  That TitleMax is moving for declaratory relief to obtain a 

statutory interpretation by a neutral court after receiving the FID’s “final response” 

demonstrates that TitleMax is seeking clarity on the law and not willfully violating 

any statutory provision.3 

II. TITLEMAX’S REFINANCING COMPLIES WITH NRS CHAPTER 604A 

A. The Law Presumes That What Is Not Prohibited Is Allowed 

The FID admits that “the title loan statutes do not include the term ‘refinance,’” 

but then makes the incredible assertion that therefore “a title loan cannot be 

refinanced.”  (FID MSJ at 7-8.)  “But just because something is not expressly 

allowed does not mean it is forbidden.”  People ex rel. Becerra v. Superior Court, 240 

Cal. Rptr. 3d 250, 265 (Cal. Ct. App. 2018).          

To the contrary, “one of the cardinal principles of our law is nullum crimen sine 

lege, nulla poena sine lege [Literally, ‘no crime without a law, no punishment without a 

law’].”  Nunley v. State, 26 P.3d 1113, 1116 & n.5 (Alaska Ct. App. 2001).  The FID 

cannot impose penalties on licensees for violating statutory prohibitions that do not 

exist.  Where there is no law forbidding something, there can be no violation.  See, e.g., 

United States v. Carpenter’s Goldfish Farm, 998 F.2d 692, 695 (9th Cir. 1993) (“We 

                                         
3 TitleMax does not understand the FID to be seeking a determination that TitleMax 
willfully violated the statutes at issue in this case.  In an abundance of caution should 
the FID’s motion for summary judgment be construed as seeking such relief, TitleMax 
would point out that “a willfulness determination is a fact-sensitive inquiry.”  Century 
Steel, Inc. v. State, Div. of Indus. Relations, Occupational Safety & Health Section, 122 
Nev. 584, 590, 137 P.3d 1155, 1159 (Nev. 2006).  While the Court can rule as a matter 
of law that TitleMax is not violating the statutes at issue (and therefore there is no 
violation, let alone a willful one), it cannot rule that there is a willful violation without 
inquiring into fact-sensitive issues like TitleMax’s intent.  See United States v. Lynch, 
233 F.3d 1139, 1141 (9th Cir. 2000) (suggesting “willfully” means one must know 
“one’s actions are against the law”).  Such a determination is not appropriate for 
summary judgment, especially where TitleMax disputes that it willfully violated any 
statutory provision.     

NSC FID 00281



 

20 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

thus have a system in which persons can be subjected to punishment only for violation 

of specific statutes . . . .”); United States v. Bodiford, 753 F.2d 380, 382 (5th Cir. 1985) 

(“Nulla poena sine lege is not only an ancient maxim; it is a requisite of due process.”); 

United States v. Walker, 514 F. Supp. 294, 316 (E.D. La. 1981) (“(t)he essence of this 

principle of legality is limitation on penalization by the State’s officials”) (internal 

quotation marks and citation omitted).  Thus, where there was “no specific ordinance” 

prohibiting defendant from parking his truck in a specific zone, the defendant 

“violated no law” and could defend on the ground that “no law prevents the conduct.”  

In re Scarpitti, 177 Cal. Rptr. 387, 391-92 (Cal. Ct. App. 1981). 

No statutory provision in NRS 604A prohibits or limits the refinancing of title 

loans; that is more than just semantics.  “A fundamental principle in our legal system 

is that laws which regulate persons or entities must give fair notice of conduct that is 

forbidden or required.”  F.C.C. v. Fox Television Stations, Inc., 567 U.S. 239, 253 

(2012).  Due process requires “that regulated parties should know what is required of 

them so they may act accordingly.”  Id.; see also Grayned v. City of Rockford, 408 U.S. 

104, 108 (1972) (“[B]ecause we assume that man is free to steer between lawful and 

unlawful conduct, we insist that laws give the person of ordinary intelligence a 

reasonable opportunity to know what is prohibited, so that he may act accordingly.”); 

Rabe v. Washington, 405 U.S. 313, 315 (1972) (“it is necessary, at a minimum, that a 

statute give fair notice that certain conduct is proscribed”). 

TitleMax and other regulated lenders must be able to read the laws on the 

books and structure their business practices accordingly.  With no statutory or 

regulatory provision prohibiting or limiting refinancing of title loans, this Court must 

reach the only logical conclusion: refinancing of title loans is not prohibited.    

B. The Legislature’s Express Restrictions on Refinancing Elsewhere  
in NRS 604A Evidence the Legislative Intent to Not Restrict 
Refinancing of Title Loans  

Three types of loans are regulated in NRS 604A: (1) deferred deposit loans, (2) 

high interest loans, and (3) title loans.  The Nevada legislature expressly limited the 
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refinancing of deferred deposit loans and high interest loans, but there are no such 

restrictions on the refinancing of title loans.   

Deferred deposit and high-interest lenders “shall not agree to establish or 

extend the period for the repayment, renewal, refinancing or consolidation of an 

outstanding deferred deposit [or high-interest] loan for a period that exceeds 90 days 

after the date of origination of the loan.”  NRS 604A.501(2); NRS 604A.5037(3) 

(emphasis added); see also NRS 604A.574; NRS 604A.584.  And if the proceeds of the 

new loan are used “to pay the balance of the outstanding deferred deposit [or high-

interest] loan,” the refinancing period cannot extend “beyond 60 days after the 

expiration of the initial loan period” unless certain conditions are met.  

NRS604A.5029;  NRS 604A.5057.  The title loan section of NRS 604A is devoid of any 

reference – prohibition or otherwise – to refinancing. 

 That the Nevada legislature expressly mentioned refinances and restricted their 

use with regard to two of the three loan types discussed in Chapter 604A (deferred 

deposit and high-interest loans) – but not title loans – is powerful evidence that the 

legislature did not merely overlook the refinancing of title loans, but purposefully 

chose not to restrict title loan refinancing.  Dep’t of Taxation v. DaimlerChrysler Servs. 

N. Am., LLC, 121 Nev. 541, 548, 119 P.3d 135, 139 (Nev. 2005) (“Nevada law also 

provides that omissions of subject matters from statutory provisions are presumed to 

have been intentional.”); see also Jama v. Immigration & Customs Enf’t, 543 U.S. 335, 

341 (2005) (“We do not lightly assume that [the legislature] has omitted from its 

adopted text requirements that it nonetheless intends to apply, and our reluctance is 

even greater when [the legislature] has shown elsewhere in the same statute that it 

knows how to make such a requirement manifest.”);  Russello v. United States, 464 

U.S. 16, 23 (1983) (“Had Congress intended [the contended result], it presumably 

would have done so expressly as it did in the immediately following subsection”).    

Indeed, because refinancing and restrictions on refinancing are “explicitly 

referred to in separate sections of the same statutory chapter, th[ose] notions . . . were 
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apparently within the Legislature’s ready contemplation when [NRS 604A’s title loan 

section] was authored, discussed and enacted.”  Diamond v. Swick, 117 Nev. 671, 677, 

28 P.3d 1087, 1090 (Nev. 2001) (concluding that where terms were included in other 

parts of the chapter dealing with mobile and manufactured homes, their omission in 

specific provision “was intentional on the part of the legislators, and we will not 

substitute our judgment for theirs”).4   

The statutory language is clear: the Nevada Legislature restricted the ability to 

refinance high-interest and deferred deposit loans, but did not restrict the ability to 

refinance title loans.  

C. A Refinance Is Not an Extension  

Unable to find any statutory prohibition on refinancing title loans, the FID 

argues that TitleMax’s refinances are really “illegal extensions.”  (FID MSJ at 9-13.)   

The FID commits its first statutory interpretation error by relying on NRS 

604A.5074(3), which provides that the “original term of a title loan may be up to 210 

days if” certain conditions are met, including that the “loan is not subject to any 

extension.”  But this provision, by its terms, applies only to the “original term” of a 

title loan.  In the previous litigation between TitleMax and the FID, Judge Hardy 

rejected a similar argument by the FID that this same provision prohibited interest-

accruing grace periods that lengthened the total time for repayment.  (See Ex. A, 

Order of Reversal and Remand at 11-12.)  As Judge Hardy explained, NRS 

604A.5074(3) (previously numbered NRS 604A.445(3)) “applies only to the original 

term of the loan” and “does not set a maximum time period on a loan.”  Id. at 11.  A 

                                         
4 The word “refinancing” is even included in the very definition of “title loan.”  The 
Legislature declares that a title loan “does not include a loan which creates a 
purchase-money security interest in a vehicle or the refinancing of any such loan.”  
NRS 604A.105(2) (emphasis added).  The Legislature knew how to use the word 
refinancing; it was thinking about refinancing when it enacted the provisions 
governing title loans; and it simply chose not to prohibit or restrict the refinancing of 
title loans. 
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refinance results in a new transaction, new loan agreement, and new loan number;5 it 

does not extend the “original term” of the original loan.   

Refinancing is different from merely extending the due dates for payments 

under the original loan.  NRS 604A.065 defines “extension” to mean “any extension or 

rollover of a loan beyond the date on which the loan is required to be paid in full under 

the original terms of the loan agreement, regardless of the name given to the extension 

or rollover.”  NRS 604A.065(1) (emphasis added).  But TitleMax’s refinances do not 

extend the payment deadlines under the original terms of the loan agreement.  

Rather, the refinance is an entirely new transaction for a new 210-day term.  In the 

new loan, the interest rate, APR, Finance Charge, Amount Financed, Total of 

Payments, and payment schedule change, and sometimes additional principal is 

loaned.  (SOF ¶¶ 40-50, 57-58.)  In short, it is a completely new loan with all new 

terms, new payment obligations, and a new payment schedule. 

The FID wants to equate “extensions” and “refinances,” but that is not how the 

Nevada Legislature has used the terms.  For example, the Legislature has declared 

that deferred deposit and high-interest lenders “shall not allow a customer to extend, 

rollover, renew, refinance or consolidate any deferred deposit [or high-interest] loan 

for a period longer than” that proscribed by other subsections.  See NRS 604A.574, 

NRS 604A.584 (emphases added).  If extensions included refinances, the Legislature 

would have no need to enumerate both terms.  Courts must interpret statutes “in a 

way that would not render words or phrases superfluous or make a provision 

nugatory.”  S. Nevada Homebuilders Ass’n v. Clark Cty., 121 Nev. 446, 449, 117 P.3d 

171, 173 (2005) (internal quotation marks and citation omitted). 

The FID should understand the distinction between extensions and refinances 

as it was recently discussed by the Nevada Supreme Court just last year in the FID’s 

case against Dollar Loan Center.  State Dep’t of Bus. & Indus., Fin. Institutions Div. v. 

                                         
5 The new loan agreement is limited to 210 days and complies with NRS 604A.5074(3).  
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Dollar Loan Ctr., LLC, 134 Nev. Adv. Op. 15, 412 P.3d 30, 34 (Nev. 2018).  The Court 

contrasted a refinance, the “tak[ing] out [of] a new . . . loan and us[ing] the proceeds of 

that loan to repay or refinance the balance of an outstanding loan,” with an extension, 

which is a “rollover of a loan beyond the date on which the loan is required to be paid 

in full under the original terms of the loan agreement.”  Id.  

Other courts have also distinguished between extensions and refinances in the 

context of the Truth-in-Lending Act (TILA), under which refinances trigger new 

disclosure obligations but extensions do not.  As these cases and the TILA regulations 

themselves recognize, a “refinancing occurs when an existing obligation . . . is satisfied 

and replaced by a new obligation undertaken by the same consumer.”  12 C.F.R. § 

226.20(a).  That is what occurs in TitleMax’s refinances.  (SOF ¶¶ 57-60.)  In contrast, 

an extension does not cancel the original obligation or allow customers to borrow 

additional principal, but merely defers the due date for an additional period.  See 

Jackson v. Am. Loan Co., 202 F.3d 911, 912–13 (7th Cir. 2000) (concluding that lender 

extended, rather than refinanced, loan where it did not “‘cancel’ the old loan and note, 

or substitute a new one,” but rather agreed “to defer repayment until another 

payday”); see also, e.g., In re Gunn, 317 F. App’x 883, 886–87 (11th Cir. 2008) 

(extending the original maturity date was an extension “of the original loan” rather 

than a refinance where there “was no satisfaction and replacement nor cancellation” of 

the original obligation); In re Lucas, No. ADV. 03-01148-BAM, 2006 WL 6810959, at 

*6–7 (B.A.P. 9th Cir. Oct. 23, 2006) (extending “the initial $140 loan for an additional 

two weeks” was “merely an extension, and not a replacement of, the original $140 

loan”). 

“[T]he satisfaction and replacement of the old obligation by the new obligation 

defines ‘refinancing.’”  In re Lucas, 2006 WL 6810959, at *6.  Here, the old obligation is 

satisfied and replaced by an entirely new obligation.  (SOF ¶¶ 57-60.)  The new 

obligation contains an entirely new schedule of payments.  (Id. ¶ 58.)  Sometimes the 

amount financed (principal amount) is increased, or the refinancing is structured to 
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lower the payments.  (Id. ¶¶ 47-50.)  The refinances are designed to provide customers 

with the flexibility they desire.  (Id. ¶¶ 45-50.)  The original obligation is completely 

satisfied, and the loan agreement is marked “Paid in Full.”  (Id. ¶ 60.)  This is not 

merely extending the due dates of payments under the original loan.   

That NRS 604A addresses both extensions and refinances – and does not define 

“extension” to include refinances – evidences that the concepts are distinct.  While the 

FID labels anything that lengthens the period over which a customer is making 

payments “an illegal extension,” the legislature has defined “extension” more 

narrowly.  It does not include refinances. 

D. TitleMax’s Refinances Do Not Perpetuate  
the Debt Treadmill That NRS 604A Was Seeking to End  

 
Many of the provisions governing deferred deposit and high-interest loans 

(particularly payday loans) were motivated by the “policy purpose of NRS Chapter 

604A . . . to stop the ‘debt treadmill’ where a borrower is unable to repay a loan and 

often takes out a larger loan to cover the principal, interest, and fees from the unpaid 

original loan.”  Dollar Loan, 412 P.3d at 33.  However, this debt treadmill is put to “an 

end” where civil actions on the loan are barred.  Id. at 34–35. 

In Dollar Loan, the Nevada Supreme Court construed a statutory provision 

exempting refinances of deferred deposit or high-interest loans from a 60-day 

restriction and a no-accrued-interest restriction as long as the new loan met certain 

conditions, including that no civil action would be brought to enforce the loan.  Id. at 

34.  The court found that the “bar against future civil action on loans made under 

[particular subsection] puts an end to the debt treadmill.”  Id. at 35. 

In title loans, there already is an “end to the debt treadmill” because title 

lenders cannot bring civil actions and have no recourse other than repossessing the 

vehicle, absent customer fraud.  See NRS 604A.5078(2).  Title lenders have no 

incentive to loan more than the vehicle is worth or more than the customer can repay 

because there is no way to collect any revenue in excess of the value of the vehicle less 
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the expense of the repossession and sale.  (SOF ¶¶ 4-13.) 

Moreover, per TitleMax policy, any accrued interest on the original loan must be 

paid off before refinancing is allowed.  (Id. ¶ 52.)  This ensures that no accrued interest 

is included in the principal of the second loan and that the customer is not being 

charged interest on interest.  (Id. ¶¶ 53-54.)  These safeguards address the kind of 

“debt treadmill” scenarios that NRS 604A sought to remedy.  TitleMax’s refinances are 

designed to help customers by giving them the flexibility they desire; TitleMax’s 

refinances do not run afoul of any statutory policy. 

E. Amortization Applies to the Schedule of Payments 
under the Original Term of the Loan, Not to the Minimum 
Amount a Customer Must Pay Before Refinancing  

 
The FID argues that any “interest only payment is in violation of the statutory 

requirement that each payment is ‘calculated to ratably and fully amortize the entire 

amount of principal and interest payable on the loan.’”  (FID MSJ at 13 (selectively 

quoting NRS 604A.5074(3)(b)); see also id. (arguing that “the lender must allocate 

portions of each payment towards the principal and interest”) (emphasis added).)  But 

that is where the FID errs.  The amortization requirement in NRS 604A.5074(3)(b) 

does not apply to every payment the customer will ever make.  Rather, the original 

schedule of payments must be calculated (i.e., designed) to amortize principal and 

interest over the life of the loan.  See NRS 604A.5074(3)(b)  (the “original term of a 

title loan may be up to 210 days if,” among other requirements, the “payments are 

calculated to ratably and fully amortize the entire amount of principal and interest 

payable on the loan”). 

It is undisputed that the payment schedules in both the original loan and any 

refinanced loan (which results in a new original loan) are “calculated to ratably and 

fully amortize the entire amount of principal and interest payable on the loan.”  But 

not every customer makes payments in accord with the schedule.  When a customer 

wants to refinance, TitleMax requires that the customer pay any outstanding accrued 

interest on the customer’s current loan.  (SOF ¶ 52.)  This is not a typical payment 
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made under the schedule of payments.  Rather, it is a minimum payment the customer 

must make before being allowed to refinance.  TitleMax requires such a payment to 

respect the policy behind NRS 604A and avoid accrued interest being included as 

additional principal in the new loan.  (Id. ¶¶ 53-54.)  If a customer wishes to pay down 

principal, he or she may do so at any time.  (Id. ¶ 55.)  But, at a minimum, customers 

must pay accrued interest before refinancing.  (Id. ¶ 56.) 

The FID conflates what a customer chooses to pay to refinance (at a minimum, 

accrued interest) with the original 210-day loan needing to have scheduled payments 

that ratably and fully amortize the principal and interest.  TitleMax complies with the 

statutory requirement that the scheduled payments under a 210-day loan be 

“calculated to ratably and fully amortize the entire amount of principal and interest 

payable on the loan.”  NRS 604A.5074(3)(b).  That is the only amortization 

requirement applicable to title loans.      

III. The Value of the Loan Refers to the Principal  
(i.e. the Amount Financed) 
 
NRS 604A.5076(1) prohibits title lenders from making “a title loan that exceeds 

the fair market value of the vehicle securing the title loan.”  In comparing the “title 

loan” with the “fair market value of the vehicle,” the only logical interpretation is that 

“title loan” refers to the amount given to the customer directly – i.e. the principal.  

Principal, or the “Amount Financed” as stated in the TILA disclosures, is the only 

amount that is truly loaned by TitleMax.  TitleMax does not loan interest and fees.  

While a borrower must pay interest and fees pursuant to a loan agreement, they are 

not part of the loan itself. 

“Title loan” is statutorily defined as: 

a loan made to a customer pursuant to a loan agreement which, under 
its original terms: 

      (a) Charges an annual percentage rate of more than 35 
percent; and 

      (b) Requires the customer to secure the loan by either: 
             (1) Giving possession of the title to a vehicle legally 

owned by the customer to the licensee or any agent, affiliate or 
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subsidiary of the licensee; or 
             (2) Perfecting a security interest in the vehicle by 

having the name of the licensee or any agent, affiliate or subsidiary of 
the licensee noted on the title as a lienholder. 

 
NRS 604A.105(1).  The definition itself shows that the “loan” is distinct from the “loan 

agreement” pursuant to which the loan is made.  While the “loan agreement” sets forth 

the interest rate, the “loan” itself is not a loan of interest.  The borrower does not 

borrow interest.  Indeed, it makes no sense to speak of interest on the loan if the word 

“loan” already includes interest.   

 For purposes of complying with NRS 604A.5076(1), TitleMax must compare the 

value of the loan with the fair market value of the vehicle at the time the loan is made.  

TitleMax seeks a judicial declaration that the prohibition on making “a title loan that 

exceeds the fair market value of the vehicle securing the title loan,” NRS 

604A.5076(1), refers only to the amount of the loan (i.e. the principal) and does not 

include any interest and fees that may be incurred in repaying the loan, which 

necessarily varies depending on when and how the customer repays the loan.  

TitleMax is not able to calculate with certainty how much interest a customer will pay 

at the time of loan origination because the amount of interest depends on when and if 

the customer makes his or her scheduled payments.  (SOF ¶ 103.)     

The FID attempts to rely on Check City (FID MSJ at 17-18), but in that case, 

the Nevada Supreme Court rejected the common-sense understanding of “loan” as only 

the principal loaned because the statutory definition at issue in that case defined 

“deferred deposit loan” as the entire “transaction” rather than the “loan.”  State, Dep’t 

of Bus. & Indus. v. Check City, 130 Nev. 909, 912, 337 P.3d 755, 757 (Nev. 2014).  As 

the Court emphasized:     

“Deferred deposit loan” means a transaction in which, pursuant to a 
loan agreement: 
 
1. A customer tenders to another person: 
(a) A personal check drawn upon the account of the customer; or 
(b) Written authorization for an electronic transfer of money for a 
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specified amount from the account of the customer; and 
 
2. The other person: 
(a) Provides to the customer an amount of money that is equal to the 
face value of the check or the amount specified in the written 
authorization for an electronic transfer of money, less any fee charged 
for the transaction; and 
(b) Agrees, for a specified period, not to cash the check or execute an 
electronic transfer of money for the amount specified in the written 
authorization. 

 

Id. (quoting NRS 604A.050).  The Court reasoned that “the amount of a deferred 

deposit loan must be fixed by the value of the entire loan transaction, including 

principal, fees, and interest, because NRS 604A.050 unambiguously defines a deferred 

deposit loan as ‘a transaction.’”  Id., 337 P.3d at 757. 

 Here, in contrast, the definition of “title loan” does not refer to the entire 

“transaction,” but rather only to the “loan.”  NRS 604A.105.  The different structures 

of deferred deposit loans and title loans justify the difference in the statutory 

definitions.6  In deferred deposit loans, the amount of money the lender actually gives 

the customer is the amount of the customer’s check that the customer gives to the 

lender “less any fee charged for the transaction.”  NRS 604A.050.  That is, the amount 

loaned is diminished by the fee charged.  In title loans, however, the amount loaned – 

the actual money given to the customer – is the entire amount of the loan, or principal.  

The customer will need to pay interest on the amount loaned, but such interest does 

not diminish the amount lent.   

Moreover, in a deferred deposit transaction the fee paid to the lender is set from 

the time of loan origination and is certain.  That is not the case in a 210-day simple-

interest installment title loan where interest accrues daily on the unpaid principal 

amount.  While TitleMax can express a prediction of how much a borrower will pay in 

                                         
6 Indeed, the Check City Court emphasized that “a ‘deferred deposit loan’ is a 
transaction with . . . distinctive characteristics that separate it from other types of 
loan agreements.”  337 P.3d at 757 (emphasis added). 
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the TILA Total of Payments if the borrower pays exactly as instructed in the schedule 

of payments, the total that the customer will pay is not certain at the time of title loan 

origination.   

For purposes of comparing the “title loan” to the fair market value of the 

vehicle, the title loan is the amount of money actually loaned (i.e. the principal or 

“Amount Financed” in the TILA disclosures).  The FID’s new argument7 that the “title 

loan” includes all principal, interest, and fees is contrary to the statutory language, 

antithetical to common-sense understanding, and would make the statute impossible 

to comply with.  

CONCLUSION 

 TitleMax seeks a ruling on two straightforward statutory interpretation issues: 

(1) that refinancing of title loans is not prohibited or restricted in any way, and is 

therefore permissible; and (2) that for purposes of ensuring that a “title loan” does not 

exceed the fair market value of the vehicle securing the loan, “title loan” refers only to 

the amount actually loaned to a borrower (i.e. the principal).  These issues are 

appropriate for summary judgment and should be decided in TitleMax’s favor as a 

matter of law. 

 

 

                                         
7 As recounted above, the FID never raised this view in previous examinations of 
TitleMax.  (SOF ¶¶ 98-102.)  The FID has the opportunity to promulgate regulations 
applicable to all title lenders, but the FID never passed a regulation or issued any 
official guidance interpreting NRS 604A.5076(1) in the manner it now espouses.  (Id. ¶ 
101.)  If the FID is allowed to impose its ad hoc definition of a statutory term on 
TitleMax without prior notice and opportunity for comment, this would violate 
Nevada’s Administrative Procedure Act.  See NRS 233B.060; NRS 233B.061; Coury v. 
Whittlesea-Bell Luxury Limousine, 102 Nev. 302, 305, 721 P.2d 375, 377 (Nev. 1986) 
(explaining “[a]n agency makes a rule when it does nothing more than state its official 
position on how it interprets a requirement already provided for and how it proposes 
to administer its statutory function” and ruling that Public Service Commission’s 
defining and applying a term “constituted ‘ad hoc’ rulemaking contrary to the 
administrative procedure act”). 

NSC FID 00292



 

31 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated this 22nd day of March, 2019. 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

 

By:  /s/ Daniel F. Polsenberg  
DANIEL F. POLSENBERG (SBN 2376) 
J. CHRISTOPHER JORGENSEN (SBN 5382) 
DALE KOTHCKA-ALANES (SBN 13168) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 22nd day of March, 2019, I served the foregoing 

“Opposition to the FID’s Motion for Summary Judgment and Counter-Motion 

for Summary Judgment” on counsel by the Court’s electronic filing system and by 

courtesy email to the persons and addresses listed below: 

 
Aaron D. Ford 
Attorney General 
David J. Pope 
Sr. Deputy Attorney General 
Vivienne Rakowsky 
Deputy Attorney General 
555 E. Washington Ave., Suite 3900 
Las Vegas, Nevada 89101 
DPope@AG.NV.gov 
VRakowsky@AG.NV.gov 
 

  
 
 
 
 
 
 
  

 
      /s/ Jessie M. Helm              
                                            An Employee of Lewis Roca Rothgerber Christie LLP 
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1 DANIEL F. POLSENBERG 
Nevada Bar No. 2376 

2 J. CHRISTOPHER JORGENSEN 
NEVADA BAR No. 5382 

3 DALE KOTCHKA-ALANES 
Nevada Bar No. 13168 

4 LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howar d Hughes Parkway, Suite 600 

5 Las Vegas, Nevada 89169 
(702) 949-8200 

6 DPolsenberg@LRRC.com 
CJ orgensen@LRRC.com 

7 MKotchkaAlanes@lrrc.com 

8 Attorneys for Plaintiff 

9 

10 

11 

12 

13 

14 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

TITLEMAX OF NEVADA, INC. , a 
Delaware corporation, 

Plaintiff, 

vs. 

STATE OF NEVADA. DEPARTMENT OF 
15 BUSINESS AND INDUSTRY FINANCIAL 

INSTITUTIONS DIVISION, 
16 

17 

18 

19 

20 

Defendant. 

21 I, Ted Helgesen, state as follows: 

Case No. A-18-786784-C 

Dep't No. 30 

DECLARATION OF TED 
HELGESEN IN SUPPORT OF 
OPPOSITION TO THE FID'S 

MOTION FOR SUMMARY 
JUDGMENT AND COUNTER­

MOTION FOR SUMMARY 
JUDGMENT 

22 1. I am the Chief Operating Officer for the TMX Finance Family of 

23 Companies, the parent group under which TitleMax of Nevada, Inc. 

24 ("TitleMax") operates. 

25 2. I am over the age of 18 and make the following statements based on 

26 personal knowledge and my review of relevant documents. 

27 TitleMax's business model 

28 3. TitleMax is a lender licensed pursuant to NRS Chapter 604A and is a 
Lewis Roca 
_.RO.._TH..,.GE-RBiiiioiER CHRISTIE 1 
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1 "licensee" within the meaning of NRS 604A.075. 

2 4. TitleMax offers only title loans to its customers in Nevada. 

3 5. Absent fraud or waste perpetrated by the customer, TitleMax cannot and 

4 does not pursue borrowers personally for repayment of their title loans. 

5 6. TitleMax pursues repossession only as a last resort. 

6 7. If repossession is necessary, TitleMax hires an independent, third-party 

7 repossession company to the repossess the vehicle. 

8 8. TitleMax incurs repossession fees and other costs when it hires a 

9 repossession company to repossesses a vehicle. Those fees are only recovered b 

10 TitleMax if the vehicle sells for more than the past-due balance and fees. 

11 9. TitleMax repossesses vehicles as a last resort for several reasons. First, 

12 in repossessing a vehicle, TitleMax generally loses that customer for life. 

13 Second, TitleMax loses any referral business from that customer, and one of the 

14 best marketing strategies for TitleMax is word-of-mouth referrals. Third, 

15 TitleMax often loses money if it has to repossess and sell a vehicle. 

16 10. TitleMax has no economic incentive to loan customers greater 

17 amounts than they can repay. 

18 11. TitleMax has policies and procedures in place to review and 

19 calculate a customer's ability to repay. 

20 12. TitleMax has no economic incentive to charge customers more 

21 interest than they can repay. 

22 13. TitleMax has no economic incentive to loan customers more than 

23 the vehicle securing the loan is worth. 

24 14. TitleMax has policies and procedures in place to ensure TitleMax 

25 employees are accurately valuing vehicles based on TitleMax's confidential and 

26 proprietary underwriting model as well as statutory guidance. 

27 Prior litigation between the FID and TitleMax 

28 
Lewis Roca 
ROTHGERBER CHRISTIE 

15. The State of Nevada, Department of Business and Industry 

2 
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1 Financial Institutions Division (the "FID") is the regulatory agency charged 

2 with enforcing NRS Chapter 604A as it is written. 

3 16. The FID conducts periodic examinations of TitleMax, at least once a 

4 year and sometimes more frequently. 

5 17. After completing its examinations, which can last several months, 

6 the FID issues Reports of Examination ("RO Es") for each location of the 

7 licensee. 

8 18. The FID conducted an examination of TitleMax for the period 

9 August 31-December 18, 2014 and issued ROEs opining that TitleMax violated 

10 NRS 604A.445 (which has since been revised and now appears as NRS 

11 604A.507 4). 

12 19. The FID alleged that a Grace Period Payments Deferment 

13 Agreement (GPDA) previously offered by TitleMax violated NRS 604A.445 by 

14 impermissibly extending title loans. 

15 20. TitleMax disagreed and filed a declaratory relief action (A-15-

16 719176-C) seeking judicial clarification. 

17 21. The FID convinced the district court to dismiss that action based on 

18 a purported lack of administrative exhaustion, but the Nevada Supreme Court 

19 later reversed that dismissal, agreeing with TitleMax that exhaustion of 

20 administrative remedies was not necessary where the only issues were those of 

21 statutory interpretation (Case No. 69807). 

22 22. On the same day that the FID moved to dismiss TitleMax's first 

23 declaratory relief action, the FID instituted administrative proceedings against 

24 TitleMax. 

25 23. After the FID obtained a favorable ruling in front of an 

26 administrative law judge, TitleMax appealed that determination (A-16-743134-

27 J). 

28 
Lewis Roca 
ROTHGERBER~ 

24. Judge Hardy of the district court issued an or der reversing a nd 
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1 vacating the administrative law judge's order as "clearly erroneous, arbitrary, 

2 and capricious" and agreeing with TitleMax on all issues of statutory 

3 interpretation. 

4 25. Attached hereto as Exhibit A is a true and correct copy of Judge 

5 Hardy's Order of Reversal and Remand. 

6 26. The FID argued in the prior litigation that because customers made 

7 interest-only payments under the GPDA and because the payment schedule 

8 under the GPDA was spread over 420 days, the GPDA unlawfully extended title 

9 loans beyond 210 days and did not fully and ratably amortize principal and 

10 interest. 

11 

12 

27. 

28. 

Judge Hardy rejected the FID's arguments. 

Judge Hardy ruled that TitleMax's GPDA did not unlawfully exten 

13 title loans or violate NRS 604A.445 (now NRS 604A.5074). 

14 29. Judge Hardy ruled that, contrary to the FID's allegations, TitleMax 

15 had not willfully violated any statutory provision. He emphasized that mere 

16 disagreement with the FID's statutory interpretation was not willfulness. (Ex. 

1 7 A, Order of Reversal and Remand.) 

18 30. The FID has appealed Judge Hardy's ruling to the Nevada Supreme 

19 Court, and that appeal is still pending (Case No. 74335). 

20 The FID urges the Legislature to revise NRS Chapter 604A 

21 31. While the prior litigation between the FID and TitleMax was 

22 pending in front of Judge Hardy, the FID and its allies urged the Legislature to 

23 revise NRS Chapter 604A to prohibit charging any interest during a grace 

24 period. 

25 32. The FID was not successful in obtaining all the changes originally 

26 proposed. Rather, 604A.210 was amended to provide that a licensee shall not 

27 "[c]harge the customer interest at a rate in excess of that described in the 

28 existing loan agreement" during a grace period. This was in accord with 
Lewis Roca 
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1 TitleMax's statutory interpretation. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
Lewis Roca 
ROTHGERBER~ 

33. As relevant to the current proceeding, NRS 604A.445 was revised 

and now reads: 

Notwithstanding any other provision of this chapter to the contrary: 

1. The original term of a title loan must not exceed 30 days. 

2. The title loan may be extended for not more than six additional periods 
of extension, with each such period not to exceed 30 days, if: 

(a) Any interest or charges accrued during the original term of the title 
loan or any period of extension of the title loan are not capitalized or 
added to the principal amount of the title loan during any subsequent 
period of extension; 

(b) The annual percentage rate charged on the title loan during any 
period of extension is not more than the annual percentage rate charged 
on the title loan during the original term; and 

(c) No additional origination fees, set-up fees, collection fees, transaction 
fees, negotiation fees, handling fees , processing fees , late fees , default fees 
or any other fees, regardless of the name given to the fees, are charged in 
connection with any extension of the title loan. 

3. The original term of a title loan may be up to 210 days if: 

(a) The loan provides for payments in installments; 

(b) The payments are calculated to ratably and fully amortize the entire 
amount of principal and interest payable on the loan; 

(c) The loan is not subject to any extension; 

(d) The loan does not require a balloon payment of any kind; and 

(e) The loan is not a deferred deposit loan. 

NRS 604A.5074. 

34. 

35. 

NRS 604A.5074 is devoid of any reference to refinancing. 

No provision of NRS 604A addresses or prohibits the refinancing of 

5 
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1 title loans. 

2 36. Other provisions in NRS 604A thoroughly discuss restrictions on 

3 refinancing deferred deposit loans and high interest loans. See NRS 

4 604A.501(2); NRS 60A.5029; NRS 604A.5037(3); NRS 604A.5057; NRS 

5 604A.574; NRS 604A.584. 

6 37. These provisions appear in the sections of NRS 604A dealing with 

7 deferred deposit loans and high interest loans. 

8 38. No similar provision appears in the section of NRS 604A governing 

9 title loans. 

10 TitleMax's 210-Day loan product and refinances 

11 

12 

39. 

40. 

TitleMax offers customers a 210-day simple-interest title loan. 

The original loan agreement provides for payments in seven 

13 installments, and the payments are calculated to ratably and fully amortize the 

14 entire amount of principal and interest payable on the loan. 

15 41. Attached as Exhibit B is a true and accurate copy of a typical loan 

16 agreement issued by TitleMax. This same form loan agr~ement is used for both 

i 7 initial loans and refinances because both are new 210-day loans. 

18 42. The original loan agreement specifies the amount of each payment 

19 and the payment due date for each payment. 

20 43 . The original loan agreement contains disclosures required by the 

21 Truth-in-Lending Act (TILA), laying out the Annual Percentage Rate, the 

22 Finance Charge, the Amount Financed, and the Total of Payments. 

23 44. The Amount Financed is the amount of credit provided to the 

24 customer or on the customer's behalf and represents the principal loan amount. 

25 

26 

45. 

46. 

TitleMax grants customers a 30-day grace period for each payment. 

If a customer does not make a payment on the payment due date, 

27 TitleMax labels the customer's account delinquent. 

28 
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1 30-day grace period expires and the payment still has not been made. 

2 48. TitleMax offers its customers the ability to refinance in order to 

3 provide additional flexibility in their payments and the ability to obtain 

4 additional funds as long as the requested amount is supported by customers' 

5 ability to repay and the value of the vehicle. 

6 

7 

49. 

50. 

8 payments. 

9 51. 

TitleMax customers often express a desire for flexibility. 

Sometimes TitleMax customers want to refinance to lower their 

If they have paid down a portion of their principal, they can 

10 originate a new 210-day term with lower monthly payments. 

11 52. Sometimes TitleMax customers want to refinance to borrow 

12 additional money. 

13 53. They can do so as long as the requested additional amount is 

14 supported by their ability to repay and the vehicle value supports such an 

15 amount. 

16 54. TitleMax customers can refinance their title loan whether the 

17 customer's account is current, in delinquency, or in default. 

18 55. However, before TitleMax customers can refinance, they must pay 

19 any accrued interest on the outstanding loan. 

20 56. This ensures that no accrued interest is included in the principal of 

21 the second loan. 

22 57. 

23 interest. 

24 58. 

25 any time. 

26 59. 

2 7 refinancing. 
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60. 

This ensures that the customer is not being charged interest on 

If a customer wishes to pay down principal, he or she may do so at 

At a minimum, customers must pay any accrued interest before 

When customers want to refinance, they are provided with a 
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1 completely new loan with a new loan number. 

2 61. Customers sign a new loan agreement with a new schedule of 

3 payments, new payment due dates, and new TILA disclosures. 

4 62. When a title loan is refinanced, the original loan obligation is 

5 completely satisfied and extinguished, and the old agreement is marked "paid 

6 in full." 

7 63. The only reason the title is not released is because customers would 

8 have to pay another lien filing fee (charged by the DMV) for the new, refinanced 

9 loan agreement. 

10 64. Charging customers for the lien filing fee more than once would not 

11 be customer-friendly. 

12 65. If a customer goes into default, TitleMax sends the customers a 

13 written notice of an opportunity to enter into a repayment plan (OERP). 

14 66. Attached as Exhibit C is a true and correct copy of a typical OERP 

15 notice. 

16 67. The OERP notice explains the procedures the customer must follow 

17 to enter into a repayment plan. 

18 68. The OERP notice states that the customer has the opportunity to 

19 enter into a repayment plan with a term of at least 90 days after the date of 

20 default. 

21 69. The OERP notice includes the remaining balance of the loan, the 

22 amounts of any payments made, and the total amount due if the customer 

23 enters into a repayment plan. 

24 

25 

70. 

71. 

The OERP notice fully complies with NRS 604A.5083. 

Some customers choose to enter into a repayment plan, while others 

26 choose not to. 

27 72. Some customers choose to refinance instead of enter into a 

28 repayment plan. 
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1 

2 

73. 

74. 

The decision is completely up to the customer. 

Before implementing the ability to refinance a title loans, TitleMax 

3 hired outside counsel to offer an opinion on the ability of title lenders to 

4 refinance title loans in Nevada. 

5 75. Both TitleMax's in-house counsel and outside counsel opined that 

6 lenders could legally refinance title loans in Nevada. 

7 The FID examines TitleMax in 2018 

8 76. The FID conducted an examination of TitleMax for the period 

9 January 31 through June 8, 2018 and issued ROEs (the 2018 ROEs). 

10 77. Attached as Exhibit Dis a true and correct copy of a representative 

11 ROE for TitleMax's store on E. Charleston. 

12 78. In its 2018 ROEs, the FID did not assert any problem with 

13 TitleMax's 30-day grace periods for each payment. 

14 79. The FID also did not assert any problem with TitleMax's OERP 

15 notices. 

16 80. The FID did not assert that TitleMax's OERP notices were deficient 

17 1n any way. 

18 81. However, the FID took issue with TitleMax allowing customers to 

19 refinance title loans. 

20 82. The FID claimed that TitleMax's refinances are really "extensions" 

21 in violation of NRS 604A.065 and NRS 604A.445(3)(c) (which is now NRS 

22 604A.507 4(3)(c)). 

23 83. The FID cited the alleged violation of NRS 604A.445 (now NRS 

24 604A.507 4) as a "repeat violation." 

25 84. The FID cited the alleged violation of NRS 604A.445 (now NRS 

26 604A.507 4) as a "repeat violation" even though the FID had never cited 

27 TitleMax for any alleged statutory violation based on refinancing. 

28 
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85. The FID deemed the alleged violation of NRS 604A.445 (now NRS 
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1 604A.5074) as a "repeat violation" even though the FID acknowledged that 

2 TitleMax had ceased offering GPDAs. 

3 86. The FID deemed the alleged violation of NRS 604A.445 (now NRS 

4 604A.507 4) as a "repeat violation" even though Judge Hardy found that 

5 TitleMax did not violate NRS 604A.445. 

6 87. Repeat violations lead to negative regulatory ratings from the FID 

7 that TitleMax seeks to avoid. 

8 88. The FID's overall rating for TitleMax in the 2018 ROEs was "Needs 

9 Improvement." 

10 89. TitleMax aims to achieve "Satisfactory" ratings. A "Satisfactory" 

11 rating, is defined to mean "that the licensee and the management of the 

12 licensee have demonstrated substantial compliance with applicable laws and 

13 regulations and that any deficiencies noted in the report made by the examiner 

14 pursuant to state and federal laws and regulations can be corrected by the 

15 licensee with a minimum of regulatory supervision. A rating of 'Satisfactory' 

16 may be given if there is more than one minor violation or deficiency, but only if 

1 7 the licensee and management take immediate action towards correcting the 

18 violations or deficiencies and the action taken by the licensee is likely to 

19 prevent future violations or deficiencies." 

20 90. Typically, when there are repeat violations, the FID issues a "Needs 

21 Improvement" rating, which is defined to mean that the "licensee and the 

22 management of the licensee have demonstrated less than satisfactory 

23 compliance, or instances and situations involving a lack of compliance with 

24 applicable state and federal laws and regulations and that regulatory 

25 supervision is required." 

26 91. The FID uses "Needs Improvement" ratings to justify more frequent 

27 examinations of TitleMax. 

28 
Lewis Roca 
ROTHGERBER ~ 

92. In the prior litigation with TitleMax, the FID also argued that 

10 

NSC FID 00305



1 "repeat" violations supported a finding that TitleMax willfully violated certain 

2 provisions of NRS 604A. 

3 93. Willful violations lead to severe penalties, such as being forced to 

4 return all principal and interest. See NRS 604A.900. 

5 

6 

94. 

95. 

Thus, TitleMax takes seriously any allegation of "repeat" violations. 

In the 2018 ROEs, the FID also claimed that "several loans were 

7 underwritten with a total amount due exceeding the fair market value of the 

8 vehicle." 

9 96. TitleMax responded, pointing out that 4 of the 5 loans identified by 

10 the FID actually had fair market vehicle values exceeding the total loan 

11 amount. The one that did not, the result of an inadvertent error, equated to a 

12 0.0005% error rate (1 account out of 1,800 accounts examined). 

13 97. Attached as Exhibit E is a true and correct copy of TitleMax's 

14 response to the 2018 ROEs. 

15 98. TitleMax also objected to the FID citing the alleged violation of NR 

16 604A.445 (now NRS 604A.507 4) as a "repeat" violation. 

17 99. TitleMax explained that Judge Hardy of the district court had 

18 found that TitleMax's GPDA did not violate NRS 604A.445 and that "[b]ecause 

19 there was no underlying violation, there can be no 'repeat violation."' (Ex. E.) 

20 100. TitleMax also pointed out that "there can be no 'repeat' violation' 

21 when the first purported allegation is different from the second purported 

22 allegation .... Because the underlying conduct is not the same, it cannot be a 

23 repeat violation." (Id.) 

24 101. The FID responded to TitleMax's response letter on November 27, 

25 2018. 

26 102. Attached as Exhibit F is a true and correct copy of the FID's 

27 response to TitleMax's response to the 2018 ROEs. 
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1 response letter as its "final response to TitleMax regarding the examinations 

2 findings" stated in the 2018 ROEs. (Ex. F.) 

3 104. Raising the issue for the first time in its November 27, 2018 

4 response, the FID claimed that "[t]he total amount the borrower must pay back 

5 includes the principal, interest, and fees, not just the principal amount 

6 borrowed" and that this total amount of principal, interest, and fees cannot 

7 exceed the fair market value of the vehicle. 

8 105. For several years, TitleMax has been operating under the statute 

9 requiring that title lenders shall not "make a title loan that exceeds the fair 

10 market value of the vehicle securing the title loan." See NRS 604A.5076 

11 (previously NRS 604A.450). 

12 106. Before the November 27, 2018 response, the FID had never 

13 espoused to TitleMax the view that this statutory provision means the total 

14 principal, interest, and fees cannot exceed the fair market value of the vehicle. 

15 107. There is no regulation or official guidance (such as an Attorney 

16 General opinion) interpreting the statute in this manner. 

17 108. The FID had never articulated this interpretation or raised it in an 

18 previous examination of TitleMax. 

19 109. TitleMax is not able to calculate with certainty how much interest a 

20 customer will pay at the time of the loan because that depends on when and if 

21 the customer makes timely payments. 

22 110. If a customer repays the loan early, the interest may be lower than 

23 the amount of interest projected in the original TILA. disclosures. 

24 111. If a customer makes late payments, the customer may end up 

25 paying more interest that the amount of interest projected in the original TILA 

26 disclosures. 

27 112. For example, if a customer receives a loan for $1,821.00 (with 

28 $21.00 paid to the Department of Motor Vehicles to secure TitleMax's lien), the 
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1 customer's Total of Payments is $3,135.05, as the Finance Charge is $1,314.05. 

2 These are the numbers disclosed in the TILA disclosures. The customer's 

3 installment payment due every thirty (30) days is $447.87. 

4 113. If the customer pays each payment on the exact day listed in the 

5 payment schedule, the Total of Payments box in the TILA disclosure will be 

6 accurate. However, if the customer pays every payment early and pays more 

7 than the installment payment due, the customer will pay less than what is 

8 included in the Total of Payments. This is because the customer is reducing the 

9 principal amount borrowed and interest accrues daily on the unpaid principal 

10 balance. 

11 114. Accordingly, at the time TitleMax originates a title loan, TitleMax 

12 cannot predict with certainty the total interest a customer will repay. 

13 115. In the FID's November 27, 2018 final response, the FID also refuse 

14 to remove the "repeat" violation label. (Ex. F.) 

15 116. The FID stated it is its "protocol to use 'repeat' when the same 

16 section of the Chapter is violated even for a different reason or product." (Ex. 

17 F.) 

18 117. The FID also refused to abide by Judge Hardy's ruling, stating that 

19 the "case has been appealed to the Nevada Supreme Court and until such time 

20 a final ruling is made the matter remains unresolved .... As such, NRS 

21 604A.445 will stand in the ROE as a repeat violation." (Ex. F.) 

22 118. The FID stated that "the rating of 'Needs Improvement' is justified 

23 by the violations found during the examination." (Ex. F.) 

24 119. Finding itself at another impasse with the FID and desiring clarity 

25 on the law, TitleMax filed its Complaint for Declaratory Relief on December 31, 

26 2018. 

27 //// 

28 /Ill 
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1 120. I declare under penalty of perjury under the law of the State of 

2 Nevada that the foregoing is true and correct. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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