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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

U.S. BANK, NATIONAL ASSOCIATION 

AS TRUSTEE FOR MERRILL LYNCH 

MORTGAGE INVESTORS TRUST, 

MORTGAGE LOAN ASSET-BACKED 

CERTIFICATES, SERIES 2005-A8, 

 

Appellant, 

vs.  

 

SFR INVESTMENTS POOL 1, LLC, 

 

Respondent. 

 CASE NO.: 79235 

 

 

 

 

DOCKETING STATEMENT CIVIL APPEALS 

 

1. Judicial District: Eighth  Department: 31 

County:  Clark   Judge: Hon. Joanna S. Kishner 

District Ct. Case No. A-16-739867-C 

2. Attorney filing this Docketing Statement: 

Attorney:  Matthew S. Carter, Esq. and Natalie C. Lehman, Esq. 

Telephone:  (702) 475-7964 

Firm Address: Wright, Finlay & Zak, LLP 

7785 W. Sahara Ave., Suite 200 

Las Vegas, NV 89117 

Client:  U.S. Bank, National Association As Trustee For Merrill 

Lynch Mortgage Investors Trust, Mortgage Loan Asset-

Backed Certificates, Series 2005-A8  

Electronically Filed
Aug 15 2019 04:57 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 79235   Document 2019-34450
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3. Attorneys Representing Respondent: 

Attorneys: DIANA S. EBRON, ESQ. 

JACQUELINE A. GILBERT, ESQ. 

KAREN L. HANKS, ESQ. 

JASON G. MARTINEZ, ESQ. 

Telephone:  (702) 485-3300 

Firm Address: KIM GILBERT EBRON 

7625 Dean Martin Dr., Suite 110 

Las Vegas, Nevada 89139 

Client:  SFR Investments Pool 1, LLC 

4. Nature of Disposition Below: 

After a six-day bench trial, the district court issued Findings of Fact, 

Conclusions of Law and Judgment in favor of SFR Investments Pool 1, LLC.  

5. Does this Appeal Raise Issues Concerning Any of the Following? 

Child Custody - NO 

Venue - NO 

Termination of Parental Rights – NO 

/// 

/// 

/// 
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6. Pending and Prior Proceedings in this Court.  List the case name and 

docket number of all appeals or original proceedings presently or 

previously pending before this court which are related to this appeal: 

None. 

7. Pending and Prior Proceedings in Other Courts.  List the case name, 

number and court of all pending and prior proceedings in other courts 

which are related to this appeal (e.g. bankruptcy, consolidated or bifurcated 

proceedings) and their dates of disposition: 

None. 

8. Nature of the Action. Briefly describe the nature of the action and the 

result below: 

This appeal arises out of a quiet title and declaratory relief action related to 

a homeowners association non-judicial foreclosure sale (“HOA Sale”) concerning 

real property located in Clark County, Nevada. Appellant U.S. Bank, National 

Association As Trustee For Merrill Lynch Mortgage Investors Trust, Mortgage 

Loan Asset-Backed Certificates, Series 2005-A8 (“U.S. BANK”), the beneficiary 

under the recorded deed of trust on the property, filed an action for quiet 

title/declaratory relief (among other claims) against SFR INVESTMENTS POOL 

1, LLC (“SFR”), the entity that purchased the subject property at the HOA Sale, 

and ANTELOPE HOMEOWNERS’ ASSOCIATION (“HOA”), the homeowners 
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association that foreclosed on the property. SFR filed a counterclaim against U.S. 

, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (“MERS”), 

the nominee beneficiary of Universal American Mortgage Company, LLC, the 

originating Lender, and HENRY E. IVY and FREDDIE S. IVY, ("the Ivys") the 

borrowers on the Note secured by the Deed of Trust and title holders at the time 

of the HOA Sale. SFR dismissed its claims against MERS and the Ivys. U.S. 

BANK dismissed its claims against the HOA without prejudice pursuant to a 

tolling agreement. Following a trial, the district court granted judgment in favor 

of SFR. 

9. Issues on Appeal.  

a. Whether the district court committed error by failing to admit the records 

of Miles Bauer, counsel for the beneficiary of record and U.S. Bank’s predecessor 

in interest, when the affidavit of the custodian of records and other testimony 

established the business record exception to the hearsay rule. 

b. Whether the district court committed error by failing to admit the records 

of the HOA  – particularly the statements of account – when the testimony of the 

HOA’s custodian of records established the business record exception to the 

hearsay rule.  

c. Whether the district court committed error by failing to admit the records 

of the Alessi & Koenig, the HOA’s foreclosure trustee, which included the 
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statements of account of the HOA when the affidavit of the custodian of records 

and other testimony established the business record exception to the hearsay rule. 

d. Whether the district court committed error by failing to recognize 

payments by Miles Bauer on behalf of the beneficiary of record were sufficient to 

satisfy and discharge the superpriority portion of the lien and SFR purchased the 

Property subject to Appellant’s Deed of Trust.  

e. Whether the district court committed error by excluding the testimony of 

Harrison Whitaker, as the corporate designee and custodian of records of U.S. 

BANK, who would have established that U.S. BANK owned the Loan at the time 

of the HOA Sale and is the current beneficiary of the Deed of Trust and holder of 

the Note.  

f. Whether the district court committed error by excluding the Note and its 

Allonge to Mortgage Note endorsed in blank, and held by U.S. BANK  at the time 

of the HOA Sale. 

g. Whether the district court committed error by concluding U.S. BANK 

was not the real party in interest with standing to protect the Deed of Trust, when 

U.S. BANK is the current beneficiary of the Deed of Trust and holder of the Note.  

h. Whether the district court committed error by concluding that the 

defensive assertion of tender as a response to SFR’s claim of superior title was 
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governed by a three year statute of limitations, and that U.S. BANK’s assertion of 

tender was untimely under that three-year limitation period.  

i. Whether the district court committed error by concluding the tender was 

not sufficient in amount, was not delivered and did not discharge the superpriority 

component of the lien, leaving SFR with a subpriority interest. 

j. Whether the district court committed error by excluding the deposition of 

Katherine Ortwerth, Rule 30(b)(6) corporate designee U.S. BANK. 

10. Pending Proceedings in this Court Raising the Same or Similar Issues. 

If you are aware of any proceedings presently pending before this court 

which raises the same or similar issues raised in this appeal, list the case 

name and docket numbers and identify the same or similar issue raised: 

Christiana Trust, A Division Of Wilmington Savings Fund Society, FSB, 

Not In Its Individual Capacity But As Trustee Of ARLP Trust 3 v. SFR 

Investments Pool 1, LLC (Case No. 75871) 

This case involves the sufficiency of tender and the standing of the current 

beneficiary to protect its deed of trust. 

/// 

/// 

/// 

/// 



 

Page 7 of 15 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

11. Constitutional Issues.  If this appeal challenges the constitutionality of a 

statute, and the state, any state agency, or any officer or employee thereof is 

not a party to this appeal, have you notified the clerk of this court and the 

attorney general in accordance with NRAP 44 and NRS 30.130. 

Not applicable. 

12. Other Issues.  Does this appeal involve any of the following issues: 

  X   Reversal of well-settled Nevada precedent 

___ An issue arising under the U.S. and/or Nevada Constitutions  

  X   A substantial issue of first impression  

___ An issue of public policy  

___ An issue where en banc consideration is necessary to maintain 

uniformity of this court’s decisions. 

___ A ballot question  

If so, explain: 

The appeal involves issues regarding what evidence is sufficient to prove 

the sufficiency of the amount of tender and delivery of tender to the HOA or its 

agent, and what a beneficiary of record must prove to establish its standing to 

protect its deed of trust.  

/// 

/// 
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13. Assignment to the Court of Appeals or retention in the Supreme Court.  

The matter is presumptively retained by the Supreme Court pursuant to 

NRAP 17(a)(11) and (12). 

14. Trial.   

If this action proceeded to trial, how many days did the trial last? 6 days 

(April 16, 17, 18, 23, 24 and May 20, 2019). 

Was it a bench or jury trial? Bench trial.  

15. Judicial Disqualification.  Do you intend to disqualify or have a justice 

recuse him/herself from participation in this appeal?  If so, which Justice? 

No. 

TIMELINESS OF NOTICE OF APPEAL 

16. Date of Entry of Written Judgment or Order Appealed from: 

The Findings of Fact, Conclusions of Law and Judgment entered on June 

19, 2019.  

17. Date Written Notice of Entry of Judgment or Order was Served: 

Notice of Entry of Findings of Fact, Conclusions of Law and Judgment 

filed and served on June 19, 2019. 

Was service by:  

___ Delivery 

  X   Mail/electronic/fax 
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18. Was the Time for Filing the Notice of Appeal Tolled by Post-Judgment 

Motion (N.R.C.P. 50(b), 52(b), or 59)? 

No.  

19. Date Notice of Appeal Filed: 

June 19, 2019.   

20. Specify Statute or Rule Governing Time Limit for Filing Notice of 

Appeal: 

NRAP 4(a) & NRAP 26(a). 

SUBSTANTIVE APPEALABILITY 

21. Specify the Statute or other Authority Granting Jurisdiction to Review 

Judgment or Order Appealed from: 

(a) NRAP 3A(b)(1). 

(b) Explain how each authority provides a basis for appeal from the 

judgment or order:   

The district court granted judgment in favor of SFR, quieting title to the 

property in its favor, and permanently enjoining Appellant from asserting any 

estate, right, title, interest, or claim in the real property. NRAP 3A(b)(1) 

specifically allows for an appeal after final judgment has been entered.    

/// 

/// 
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22. List All Parties Involved in the Action or Consolidated Actions in the 

District Court: 

(a) Parties: 

Plaintiff /Counter-Defendant: U.S. Bank, National Association As Trustee 

For Merrill Lynch Mortgage Investors Trust, Mortgage Loan Asset-Backed 

Certificates, Series 2005-A8 

Defendant: Antelope Homeowners’ Association 

Defendant/Counterclaimant: SFR Investments Pool 1, LLC 

Counterdefendant: HENRY E. IVY  

Counterdefendant: FREDDIE S. IVY  

Counterdefendant: MORTGAGE ELECTRONIC REGISTRATION 

SYSTEMS, INC. 

(b) If all parties in the district court are not parties to this appeal, 

explain in detail why those parties are not involved in this 

appeal: 

Defendants: Henry E. Ivy and Freddie S. Ivy: Dismissed 

Defendant: Antelope Homeowners’ Association: Dismissed 

Counterdefendant: MORTGAGE ELECTRONIC REGISTRATION 

SYSTEMS, INC: Dismissed  

/// 
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23. Give a Brief Description (3 to 5 words) of Each Party’s Separate 

Claims, Counterclaims, Cross-Claims, or Third-Party Claims and the 

date of formal disposition of each Claim. 

A. U.S. Bank’s Complaint 

 Quiet Title/Declaratory Relief Pursuant to NRS 30.010, et seq. and 

NRS  40.010 , et seq. versus SFR: June 19, 2019 Preliminary 

Injunctions versus SFR: June 19, 2019 

 Wrongful/Defective Foreclosure versus Antelope HOA: April 23, 

2019  

 Breach of Contract versus Antelope HOA: April 23, 2019 

 Breach of the Covenant of Good Faith and Fair Dealing versus 

Antelope HOA: April 23, 2019 

 Unjust Enrichment versus SFR: June 19, 2019; and versus Antelope 

HOA: April 23, 2019 

B. SFR’s Counterclaim 

 Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et seq., NRS 

40.010 & NRS 116.3116 versus U.S. Bank: June 19, 2019; and 

versus MERS: September 26, 2017 

 Preliminary and Permanent Injunction versus U.S. Bank: June 19, 

2019 
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 Slander of Title: October 5, 2017 

 Award of Attorney’s fees and costs: pending 

24. Did the Judgment or Order Appealed from Adjudicate ALL the 

Claims Alleged Below and the Rights and Liabilities of ALL the Parties 

to the Action or Consolidated Actions Below? 

Yes. 

25.  If You Answered “No” to Question 24, Complete the Following: 

(a) Specify the claims remaining pending below: Not applicable. 

(b) Specify the parties remaining below: Not applicable. 

 (c) Did the district court certify the judgment or order appealed from as a 

final judgment pursuant to NRCP 54(b)? Not applicable. 

 (d) Did the district court make an express determination, pursuant to NRCP 

54(b), that there is no just reason for delay and an express direction for the 

entry of judgment?  

Not applicable. 

26. If You Answered “No to Any Part of Question 24, Explain the Basis for 

Seeking Appellate Review: 

Not applicable. 

/// 

/// 
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27. Attach File-Stamped Copies of the Following Documents: 

 The latest filed complaint, counterclaims, cross-claims, and third-

party claims 

 Any tolling motion(s) and order(s) resolving tolling motion(s) 

 Orders of NRCP 41(a) dismissals formally resolving each claim, 

counterclaims, cross-claims and/or third-party claims asserted in the 

action or consolidated action below, even if not at issue on appeal 

 Any other order challenged on appeal 

 Notices of entry for each attached order 
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VERIFICATION 

 I declare under penalty of perjury that I have read this docketing statement, 

that the information provided in this docketing statement is true and complete to 

the best of my knowledge, information and belief, and that I have attached all 

required documents to this docketing statement. 

Dated this 15
th

 day of August, 2019 in Clark County, Nevada. 

WRIGHT, FINLAY & ZAK, LLP 

      

  /s/ Matthew S. Carter, Esq.  . 

Matthew S. Carter, Esq. 

Nevada Bar No. 9524 

Natalie C. Lehman, Esq. 

Nevada Bar No. 12995 

7785 W. Sahara Ave., Suite 200 

Las Vegas, NV, 89117 

Attorneys for Appellant, U.S. Bank, 

National Association As Trustee For 

Merrill Lynch Mortgage Investors Trust, 

Mortgage Loan Asset-Backed Certificates, 

Series 2005-A8  
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CERTIFICATE OF SERVICE 

I certify that I electronically filed on the 15
th
 day of August, 2019, the 

foregoing DOCKETING STATEMENT CIVIL APPEALS with the Clerk of 

the Court for the Nevada Supreme Court by using the CM/ECF system.  I further 

certify that all parties of record to this appeal either are registered with the 

CM/ECF or have consented to electronic service.   

[X]  By placing a true copy enclosed in sealed envelope(s) addressed as follows: 

 

Service via U.S. mail will be sent to the following: 

Stephen Haberfeld 

8224 Blackburn Ave #100 

Los Angeles, CA 90048 

[X] (By Electronic Service) Pursuant to CM/ECF System, registration as a 

CM/ECF user constitutes consent to electronic service through the Court's 

transmission facilities. The Court's CM/ECF systems sends an e-mail 

notification of the filing to the parties and counsel of record listed above 

who are registered with the Court's CM/ECF system. 

 

Service via electronic notification will be sent to the following:  

 Jacqueline Gilbert  

 Karen Hanks 

  

 [X]  (Nevada) I declare that I am employed in the office of a member of the bar 

of this court at whose direction the service was made. 

 

/s/ Faith Harris       

An Employee of WRIGHT, FINLAY & ZAK, LLP 
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AACC 
DIANA CLINE EBRON, ESQ. 
Nevada BarNo. 10580 
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada BarNo. 10593 
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON 
jka Howard Kim & Associates 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Paoli, LLC 

Electronically Filed 
10/19/2016 03:25:57 PM 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

12 U.S. BANK, NATIONAL ASSOCIATION AS 
TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-A8, 

18 

19 

20 

21 

22 

23 

Plaintiff, 

SFR INVESTMENTS POOL 1, LLC, a Nevada 
limited liability company; DOE INDIVIDUALS 
I through X, inclusive; and ROE 
CORPORATIONS I through X, inclusive, 

Defendants. 

SFR INVESTMENTS POOL 1, LLC, a Nevada 
limited liability company, 

Counter/Cross Claimant, 

24 vs. 

25 U.S. BANK, NATIONAL ASSOCIATION AS 
TRUSTEE FOR MERRILL LYNCH 

26 MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 

27 CERTIFICATES, SERIES 2005-A8; 
MORTGAGE ELECTRONIC 

28 REGISTRATION SYSTEMS, INC., a 

Case No. A-16-739867-C 

Dept. No. XXXI 

SFR INVESTMENTS POOL 1, LLC'S 
ANSWER TO COMPLAINT, 
COUNTERCLAIM AND CROSS-CLAIM 

- 1 -
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Delaware corporation, as nominee beneficiary 
for UNIVERSAL AMERICAN MORTGAGE 
COMPANY, LLC. a foreign limited liability 
company; HENRY E. IVY, an individual; and 
FREDDIE S. IVY, an individual, 

Counter/Cross Defendants. 

SFR Investments Pool1, LLC ("SFR") hereby answers U.S. BANK, NATIONAL 

ASSOCIATION AS TRUSTEE FOR MERRILL LYNCH MORTGAGE INVESTORS TRUST, 

MORTGAGE LOAN ASSET-BACKED CERTIFICATES, SERIES 2005-A8 ("U.S. Bank" or 

"Bank") Complaint as follows. 

INTRODUCTION 

1. The allegations in paragraph 1 of the Complaint call for a legal conclusion to which no 

response is required. To the extent a response is required, SFR denies the allegation that plaintiff 

is authorized to bring this action under NRS 40.430. 

2. In answering paragraph 2, SFR admits that the property located at 7868 Marbledoe 

Street, Las Vegas, NV 89149; Parcel No. 125-18-112-069 (the "Property") is the subject 

property of this litigation. 

JURISDICTION AND VENUE 

3. The allegations in paragraph 3 concerning jurisdiction and venue call for a legal 

conclusion to which no response is required. To the extent a response is required, SFR admits the 

Property is located in Clark County, Nevada. 

PARTIES 

4. The allegations in paragraph 4 of the Complaint call for a legal conclusion to which no 

response is required. To the extent a response is required, SFR upon information and belief, admits 

U.S. Bank, with headquarters in Ohio, is a subsidiary of U.S. Bancorp, a Delaware registered 

corporation with its headquarters in Minnesota. 

5. The recorded Deed of Trust referenced in paragraph 5 of the Complaint speaks for itself, 

and SFR denies any allegations inconsistent with said document. To the extent paragraph 5 alleges 

that Henry and Freddie Ivy ("the Ivys") were the title owners of record of the Property at times 

prior to the Association foreclosure sale, SFR, upon information and belief, admits the allegations 

- 2-
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in paragraph 5. SFR specifically denies said deed of trust presently encumbers the Property. SFR 

is without sufficient knowledge or information to form a belief as to the truth of the allegation 

contained in paragraph 5 of the Complaint that "U.S. Bank is the assigned beneficiary under the 

Deed of Trust" and therefore denies said allegation. 

6. In answering paragraph 6, SFR admits it is a Nevada limited liability company doing 

business in the State ofNevada. SFR further admits a non-judicial publicly-held HOA foreclosure 

auction sale occurred on July 25, 2012, at which time SFR was the highest bidder and purchased 

the property for $5,950.00. SFR further admits it owns the property free and clear of the Bank's 

purported deed of trust which was extinguished as a matter of law on July 25, 2012 as a result of 

the HOA foreclosure sale. 

7. In answering paragraph 7 to the extent the Bank alleges that it does not know the true name 

and capacity of the foreclosing homeowner's association or the foreclosing homeowner's 

association's foreclosure agent, SFR denies the allegations in paragraph 7 of the Complaint. SFR 

is without sufficient knowledge or information to form a belief as to the truth of any remaining 

factual allegations contained in paragraph 7 of the Complaint, and therefore denies said allegations. 

GENERAL ALLEGATIONS 

8. The allegations contained in paragraph 8 of the Complaint call for a legal conclusion, 

therefore, no answer is required. To the extent an answer is required, SFR admits, upon 

information and belief, that Antelope Homeowners' Association ("Association" or "HOA"), is a 

Nevada registered non-profit corporation. 

9. In answering paragraph 9, upon information and belief, SFR admits the Ivys purchased the 

Property on or about May 23, 2005. The recorded Grant Bargain Sale Deed referenced in 

paragraph 9 speaks for itself, and SFR denies any allegations inconsistent with said document. 

10. The recorded Deed ofTrust referenced in paragraph 10 of the Complaint speaks for itself, 

and SFR denies any allegations inconsistent with said document. To the extent paragraph 10 

alleges that the Ivys were the title owners of record of the Property at times prior to the Association 

foreclosure sale, SFR, upon information and belief, admits the allegations in paragraph 10. 

11. The recorded Notice of Delinquent Assessment referenced in paragraph 11 of the 

- 3-
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Complaint speaks for itself, and SFR denies any allegations inconsistent with said document. 

12. The recorded Notice ofDelinquent Violation referenced in paragraph 12 of the Complaint 

speaks for itself, and SFR denies any allegations inconsistent with said document. 

13. The recorded Notice of Default and Election to Sell referenced in paragraph 13 of the 

Complaint speaks for itself, and SFR denies any allegations inconsistent with said document. 

14. The recorded Notice ofTrustee's Sale referenced in paragraph 14 of the Complaint speaks 

for itself, and SFR denies any allegations inconsistent with said document. 

15. The second recorded Notice of Trustee's Sale referenced in paragraph 15 of the 

Complaint speaks for itself, and SFR denies any allegations inconsistent with said document. 

16. The third recorded Notice of Trustee's Sale referenced in paragraph 16 of the Complaint 

speaks for itself, and SFR denies any allegations inconsistent with said document. 

17. In answering paragraphs 17 and 18 SFR admits a non-judicial publicly-held HOA 

foreclosure auction sale occurred on July 25, 2012, at which time SFR was the highest bidder and 

purchased the property for $5,950.00. SFR further admits it owns the property free and clear of 

the Bank's purported deed of trust which was extinguished as a matter oflaw on July 25, 2012 as 

a result of the HOA foreclosure sale. The recorded Trustee's Deed Upon Sale referenced in 

paragraph 18 of the Complaint speaks for itself, and SFR denies any allegations inconsistent with 

said document. 

18. The allegations contained in paragraphs 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, and 29 of 

the Complaint call for a legal conclusion, therefore, no answer is required. Additionally, the 

statutes referenced in paragraphs 19, 21, and 29 of the Complaint speak for themselves, and SFR 

denies any allegations inconsistent with said statutes. To the extent a response is required, SFR 

specifically denies the HOA Sale was an invalid sale. 

19. The allegations contained in paragraphs 30, 31, 32, 33, 34, 35, 36, 37, 38, and 39 ofthe 

Complaint call for a legal conclusion, therefore, no answer is required. Additionally, the statutes 

referenced in paragraphs 30, 33, 34, 35, 36, 37, 38, and 39 of the Complaint speak for themselves, 

and SFR denies any allegations inconsistent with said statutes. 

20. The allegations contained in paragraphs 40, 41, and 42 of the Complaint call for a legal 
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conclusion, therefore, no answer is required. Additionally, the statutes referenced in paragraph 

40 of the Complaint speak for themselves, and SFR denies any allegations inconsistent with said 

statutes. 

21. Answering paragraph 43, SFR is without sufficient knowledge or information regarding 

interactions between the Ivys and the Bank to form a belief as to the truth of the factual allegations 

contained in paragraph 43, and therefore denies said allegations. 

22. In answering paragraph 44, SFR specifically denies that at the time of the HOA Sale on 

July 25, 2012, the fair market value of the Property exceeded $5,950.00. 

23. In answering paragraph 45, SFR further admits a non-judicial publicly-held HOA 

foreclosure auction sale occurred on July 25, 2012, at which time SFR was the highest bidder and 

purchased the property for $5,950.00. SFR further admits it owns the property free and clear of 

the Bank's purported deed of trust which was extinguished as a matter oflaw on July 25, 2012 as 

a result of the HOA foreclosure sale. 

24. The allegations contained in paragraphs 46, 47, 48, and 49 of the Complaint call for a 

legal conclusion, therefore, no answer is required. To the extent a response is required, SFR 

specifically denies the HOA Sale was commercially unreasonable. SFR specifically denies the 

HOA Sale was an invalid sale. SFR specifically denies the HOA Sale did not extinguish the 

Bank's deed of trust as a matter oflaw on July 25, 2012. 

25. The recorded CC&Rs referenced in paragraphs 50, 51, 52, 53, and 54 of the Complaint 

speak for themselves, and SFR denies any allegations inconsistent with said document and 

applicable law. To the extent that paragraphs 50, 51, 52, 53, and 54 allege the "Mortgage 

Protection Clause" within the CC&Rs is valid or otherwise waives the Association's lien priority 

rights under NRS 116.3116(2), SFR specifically denies such allegations. The remaining 

allegations in paragraphs 50, 51, 52, 53, and 54 call for a legal conclusion, therefore, no answer 

is required. SFR specifically denies it knew that U.S. Bank or its predecessors would rely on the 

Mortgage Protection Clause, and that U.S. Bank or its predecessors would not know that the HOA 

was foreclosing on super-priority amounts. SFR specifically denies it knew that prospective 

bidders would be less likely to attend the HOA Sale because the public at large believed that the 
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Bank was protected under the Mortgage Protection Clause in the CC&Rs of public record. SFR 

also specifically denies that it knew the public at large did not receive notice, constructive or 

actual, that the HOA was foreclosing on the super-priority portion of its lien because the HOA 

and the HOA Trustee improperly failed to provide such notice. 

26. The allegations in paragraphs 55, 56, 57, 58, and 59 of the Complaint call for a legal 

conclusion to which no response is required. The statutes referenced in paragraph 55 speak for 

themselves and SFR denies any allegations inconsistent with said statutes. SFR specifically 

denies it is precluded "from being deemed a bona fide purchaser for value" at the foreclosure 

auction sale on July 25, 2012. SFR specifically denies it is prevented "from being deemed a bona 

fide purchaser for value." 

FIRST CAUSE OF ACTION 
(Quiet Title/Declaratory Relief Pursuant to NRS 30.010 et seq. and NRS 40.010 et seq. 

versus Buyer and all fictitious Defendants) 

27. SFR repeats and realleges its answers to paragraphs 1 through 59 of the Complaint as 

though fully set forth herein. 

28. The allegations in paragraphs 61, 62, 63, and 64 of the Complaint call for a legal 

conclusion to which no response is required. The statutes referenced in paragraphs 61, 62, and 

63 of the Complaint speak for themselves, and SFR denies any allegations inconsistent with said 

statutes. To the extent a response is required, SFR denies the allegations in paragraphs 61, 62, 

63, and 64 of the Complaint. SFR specifically denies the deed of trust at issue "is a first secured 

interest on the Property." SFR specifically denies the deed of trust at issue "still encumbers the 

Property." SFR specifically denies the deed of trust at issue "retains its first position status." SFR 

specifically denies the deed of trust at issue "is superior to the interest acquired by SFR" 

29. In answering paragraph 65, SFR admits a non-judicial publicly-held HOA foreclosure 

auction sale occurred on July 25, 2012, at which time SFR was the highest bidder and purchased 

the property for $5,950.00. SFR further admits it owns the property free and clear of the Bank's 

purported deed of trust which was extinguished as a matter of law on July 25, 2012 as a result of 

the HOA foreclosure sale. SFR specifically denies the deed of trust at issue was not extinguished 

as a matter of law by the HOA foreclosure sale. Additionally, SFR specifically denies that the 
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Bank has an interest which still encumbers the real property at issue. 

30. The allegations in paragraphs 66, 67, 68, and 69, of the Complaint call for a legal 

conclusion to which no response is required. The statutes referenced in paragraphs 68 and 69 of 

the Complaint speak for themselves, and SFR denies any allegations inconsistent with said 

statutes. To the extent a response is required, SFR denies the allegations in paragraphs 66, 67, 

68, and 69. 

31. SFR denies the allegations contained in paragraph 70 of the Complaint. 

SECOND CAUSE OF ACTION 
(Preliminary and Permanent Injunctions versus Buyer and fictitious Defendants) 

32. SFR repeats and realleges its answers to paragraphs 1 through 70 of the Complaint as 

though fully set forth herein. 

33. Answering paragraph 72 of the Complaint, SFR admits that it is the current title holder of 

the Property and that its position is adverse to the Bank. SFR further admits a non-judicial 

publicly-held HOA foreclosure auction sale occurred on July 25, 2012, at which time SFR was 

the highest bidder and purchased the property for $5,950.00. SFR further admits it owns the 

property free and clear of the Bank's purported deed of trust which was extinguished as a matter 

oflaw on July 25, 2012 as a result of the HOA foreclosure sale . 

34. The allegations in paragraphs 73, 74, 75, 76, 77, 78, and 79 of the Complaint call for a 

legal conclusion to which no response is required. To the extent a response is required, SFR 

denies the allegations in paragraphs 73, 74, 75, 76, 77, 78, and 79 of the Complaint. 

35. SFR denies the allegations contained in paragraph 80 of the Complaint. 

THIRD CAUSE OF ACTION 
(Unjust Enrichment versus Buyer and fictitious Defendants) 

36. SFR repeats and realleges its answers to paragraphs 1 through 80 of the Complaint as 

though fully set forth herein. 

37. The allegations in paragraphs 82, 83, 84, 85, 86, 87, and 88 of the Complaint call for a 

legal conclusion to which no response is required. To the extent a response is required, SFR 

denies the allegations in paragraphs 82, 83, 84, 85, 86, 87, and 88 of the Complaint. 
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38. SFR denies the allegations contained in paragraph 89. 

AFFIRMATIVE DEFENSES 

1. The Bank fails to state a claim upon which relief may be granted. 

2. The Bank is not entitled to relief from or against SFR, as the Bank has not sustained any 

loss, injury, or damage that resulted from any act, omission, or breach by SFR. 

3. The occurrence referred to in the Complaint, and all injuries and damages, if any, resulting 

therefrom, were caused by the acts or omissions of the Bank. 

4. The occurrence referred to in the Complaint, and all injuries and damages, if any, resulting 

therefrom, were caused by the acts or omissions of a third party or parties over whom SFR had 

no control. 

5. SFR did not breach any statutory or common law duties allegedly owed to the Bank. 

6. The Bank failed to mitigate its damages, if any. 

7. The Bank's claims are barred because SFR complied with applicable statutes and with the 

requirements and regulations of the State ofNevada. 

8. The Bank's claims are barred because the Association and its agents complied with 

applicable statutes and regulations. 

9. The Bank's causes of action are barred in whole or in part by the applicable statutes of 

limitations or repose, or by the equitable doctrines of laches, waiver, estoppel, ratification and 

unclean hands. 

10. The Bank is not entitled to equitable relief because it has an adequate remedy at law. 

11. The Bank has no standing to enforce the first deed of trust and/or the underlying 

promissory note. 

12. The Bank has no standing to enforce the statutes and regulations identified in the 

Complaint. 

13. The Bank has no standing to challenge the constitutionality ofNRS 116. 

14. The first deed of trust and other subordinate interests in the Property were extinguished 

by the Association foreclosure sale held in accordance with NRS Chapter 116. 

15. The Bank has no remedy against SFR because, pursuant to NRS 116.31166, SFR is 
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entitled to rely on the recitals contained in the Association foreclosure deed that the sale was 

properly noticed and conducted. 

16. The Bank has no remedy against SFR because SFR is a bona fide purchaser for value. 

17. The Bank's Unjust Enrichment claim is barred by the Voluntary Payment Doctrine which 

precludes such a claim on the facts alleged here. 

18. The Bank's Complaint and all claims for relief therein should be dismissed on the ground 

that the Bank has failed to join necessary or indispensable parties. 

19. The Bank's Complaint and all claims for relief therein are barred for the Bank's failure 

to serve proper notice to the Attorney General of the State ofNevada pursuant to NRS 30.130. 

20. The Bank's Complaint and all claims for relief therein should be dismissed on the ground 

that any assignment of the bank's deed of trust after the association foreclosure sale is ineffective. 

21. Pursuant to Nevada Rules of Civil Procedure 11, as amended, all possible affirmative 

defenses may not have been alleged herein insofar as sufficient facts were not available after 

reasonable inquiry at the time of filing this Answer. Therefore, SFR reserves the right to amend 

this Answer to assert any affirmative defenses if subsequent investigation warrants. 

COUNTERCLAIM AND CROSS-CLAIM 
FOR QUIET TITLE AND INJUNCTIVE RELIEF 

SFR INVESTMENTS POOL 1, LLC ("SFR"), hereby demands quiet title, and requests 

injunctive relief and alleges slander of title against Counter-Defendant U.S. BANK, NATIONAL 

ASSOCIATION AS TRUSTEE FOR MERRILL LYNCH MORTGAGE INVESTORS TRUST, 

MORTGAGE LOAN ASSET-BACKED CERTIFICATES, SERIES 2005-A8; and Cross

Defendants MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., a Delaware 

corporation, as nominee beneficiary for UNIVERSAL AMERICAN MORTGAGE COMPANY, 

LLC, a foreign limited liability company; HENRY E. IVY, an individual; and FREDDIE S. IVY, 

an individual, as follows: 

Ill 

Ill 

I. 
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PARTIES 

1. SFR is a Nevada limited liability company with its principal place of business in Clark 

County, Nevada, and the current title owner of the property located at 7868 Marbledoe Street, 

Las Vegas, NV 89149; Parcel No. 125-18-112-069 (the "Property"). 

2. Upon information and belief, Counter-defendant U.S. BANK, NATIONAL 

ASSOCIATION AS TRUSTEE FOR MERRILL LYNCH MORTGAGE INVESTORS TRUST, 

MORTGAGE LOAN ASSET-BACKED CERTIFICATES, SERIES 2005-A8, with headquarters 

in Ohio, is a subsidiary of U.S. Bancorp, a Delaware registered corporation with its headquarters 

in Minnesota, ("U.S. Bank" or "Bank") that claims an interest in the Property via a Deed of Trust 

originated by Universal American Mortgage Company, LLC ("Universal American") in 2005, 

and purportedly assigned to it. 

3. Upon information and belief, MORTGAGE ELECTRONIC REGISTRATION 

SYSTEMS, INC., ("MERS") is a Delaware corporation named as nominee beneficiary for 

UNIVERSAL AMERICAN MORTGAGE COMPANY, LLC ("Universal American"), a foreign 

limited liability company. Universal American, it successors or assigns may claim an interest in 

the Property via a Second Deed of Trust (MIN 100059600066507828) it originated in 2005. 

4. Upon information and belief, Cross-Defendants HENRY E. IVY and FREDDIE S. IVY, 

husband and wife, ("the Ivys") are Nevada residents who may claim an interest in the Property as 

former title owners. SFR does not seek any money damages against the Ivys. 

II. 
GENERAL ALLEGATIONS 

SFR Acquired Title to the Property through the Foreclosure of an Association Lien with Super 
Priority Amounts 

5. SFR acquired the Property on July 25, 2012, by successfully bidding on the Property at a 

publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. ("Association 

foreclosure sale"). 

6. On or about August 3, 2012, the resulting Foreclosure Deed was recorded in the Official 

Records of the Clark County Recorder as Instrument Number 201208030003275 ("Association 

Foreclosure Deed"). 
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7. In addition to the bid amount, SFR was required to spend money and resources litigating 

the interpretation ofNRS 116.3116. 

8. The Antelope Homeowners' Association ("Association") had a lien pursuant to NRS 

116.3116(1) ("Association Lien") that was perfected at the time the Association recorded its 

declaration ofCC&Rs in the Official Records of the Clark County Recorder on June 23, 2004 as 

Instrument Number 200406230002016. 

9. The foreclosure sale was conducted by Alessi & Koenig, LLC, ("Alessi"), agent for the 

Association pursuant to the powers conferred by the Nevada Revised Statutes 116.3116, 

116.31162-116.31168, the Association's governing documents (CC&R's) and a Notice of 

Delinquent Assessments, recorded on November 12, 2009, in the Official Records of the Clark 

County Recorder as Instrument Number 200911120004474. 

10. As recited in the Association Foreclosure Deed, all requirements of law regarding the 

mailing of copies of notices and the posting and publication of the copies of the Notice of sale 

were complied with. 

11. Pursuant to NRS 116.3116(2), the entire Association Lien is prior to all other liens and 

encumbrances of unit except: 

(a) Liens and encumbrances recorded before the recordation of the declaration and, 
in a cooperative, liens and encumbrances which the association creates, assumes or 
takes subject to; 
(b) A first security interest on the unit recorded before the date on which the 
assessment sought to be enforced became delinquent or, in a cooperative, the first 
security interest encumbering only the unit's owner's interest and perfected before 
the date on which the assessment sought to be enforced became delinquent; and 
(c) Liens for real estate taxes and other governmental assessments or charges 
against the unit or cooperative. 

12. NRS 116.3116(2) further provides that a portion ofthe Association Lien has priority over 

even a first security interest in the Property: 

[the Association Lien] is also prior to all security interests described in paragraph 
(b) to the extent of any charges incurred by the association on a unit pursuant to 
NRS 116.310312 and to the extent ofthe assessments for common expenses based 
on the periodic budget adopted by the association pursuant to NRS 116.3115 which 
would have become due in the absence of acceleration during the 9 months 
immediately preceding institution of an action to enforce the lien[.] 

13. Pursuant to NRS 116.1104, the provisions ofNRS 116.3116(2) granting priority cannot be 
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waived by agreement or contract, including any subordination clause in the CC&Rs. 

14. According to NRS 116.1108, real Property law principles supplement the provisions of 

NRS 116. 

15. Upon information and belief, the Association took the necessary action to trigger the super-

priority portion of the Association Lien. 

16. Upon information and belief, no party still claiming an interest in the Property recorded a 

lien or encumbrance prior to the declaration creating the Association. 

17. Upon information and belief, the Bank and Cross-Defendants had actual and/or 

constructive notice of the requirement to pay assessments to the Association and of the Association 

Lien. 

18. Upon information and belief, the Bank and Cross-Defendants had actual and/or 

constructive notice of the Association's foreclosure proceedings. 

19. Upon information and belief, prior to the Association foreclosure sale, no individual or 

entity paid the full amount of delinquent assessments described in the Notice of Default. 

20. Upon information and belief, the Bank and Cross-Defendants had actual and/or 

constructive notice of the super-priority portion of the Association Lien. 

21. Upon information and belief, at all relevant times, the Bank had internal policies and 

procedures relating to super-priority liens. 

22. Upon information and belief, the Bank knew or should have known that its interest in the 

Property could be extinguished through foreclosure if it failed to cure the super-priority portion of 

the Association Lien representing 9 months of assessments for common expenses based on the 

periodic budget adopted by the association which would have become due in the absence of 

acceleration for the relevant time period. 

23. Upon information and belief, prior to the Association foreclosure sale, no individual or 

entity paid the super-priority portion of the Association Lien representing 9 months of assessments 

for common expenses based on the periodic budget adopted by the association which would have 

become due in the absence of acceleration for the relevant time period. 

24. Pursuant to NRS 116.31166, the foreclosure sale vested title in SFR "without equity or 
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right of redemption," and the Association Foreclosure Deed is conclusive against the Property's 

"former owner, his or her heirs and assigns, and all other persons." 

25. When SFR purchased the Property, no release of the super priority portion of the 

Association lien was recorded against the Property. 

26. In addition, no lis pendens was recorded against the Property indicating a challenge to the 

Association lien and/or foreclosure. 

27. Before the Association foreclosure sale, SFR was not on notice of any purported 

irregularities with the Association foreclosure sale process. 

28. SFR is entitled to rely on the recitals contained in the Association foreclosure deed as 

conclusive proof of the matters asserted. 

Interests, Liens and Encumbrances Extinguished by the Association Foreclosure Sale 

29. Upon information and belief, the Ivys obtained title to the Property in May 2005 through 

a Grant, Bargain, Sale Deed from the developer, Greystone Nevada, LLC, which was recorded in 

Official Records of the Clark County Recorder as Instrument No. 200505230004227. 

30. On or about May 23, 2005, Universal American recorded a deed of trust against the 

Property in the Official Records of the Clark County Recorder as Instrument No. 

200505230004228 ("First Deed of Trust"). 

31. On or about May 23, 2005, Universal American recorded a second deed of trust against the 

Property in the Official Records of the Clark County Recorder as Instrument No. 

200505230000429 ("Second Deed of Trust") that names MERS as nominee beneficiary for 

Universal American. 

32. The First Deed of Trust and the Second Deed of Trust each contain a Planned Unit 

Development Rider recognizing the applicability of Association's declaration of CC&Rs that were 

recorded. 

33. Upon information and belief, Universal American had actual and/or constructive notice of 

the Association Lien, NRS 116.3116 and the amount of periodic assessments owed to the 

Association before it originated the First and Second Deeds of Trust. 

34. On or about October 20, 2005, Universal American re-recorded the First Deed of Trust 
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against the Property in the Official Records of the Clark County Recorder as Instrument No. 

200510200003872, in order to add a corrected Adjustable Rate Rider. 

35. Upon information and belief, on or about August 26, 2009, Recontrust Company, N.A. 

("Recontrust"), as trustee for the First Deed of Trust, on behalf of the Bank, executed and then 

recorded a Notice of Default and Election to Sell under deed of trust for amounts that became due 

on February 1, 2009, in Official Records of the Clark County Recorder as Instrument No. 

200908260000352. 

36. On January 17, 2013, Recontrust, as trustee for the First Deed of Trust, recorded a 

Rescission of Election to Declare Default in Official Records of the Clark County Recorder as 

Instrument No. 201301170002014. 

37. On September 18, 2014, the Nevada Supreme Court issued its opinion in SFR Investments 

Pool L LLC v. US. Bank, NA., 334 P.3d 408,419 (2014), reh 'g denied (Oct. 16, 2014), ruling that 

a non-judicial foreclosure of an associations' lien containing super-priority amounts extinguishes 

a first deed of trust. 

38. Upon information and belief, despite knowledge of the foreclosure sale, the Foreclosure 

Deed, and the SFR ruling, on or about November 5, 2014, Universal American, through its 

attorneys, at Wright, Finley & Zak, LLP, filed a Request For Notice Under NRS Chapters 107 116 

against the Property in the Official Records of the Clark County Recorder as Instrument No. 

201411050003181. 

39. On or about July 12, 2016, the Bank filed a Complaint for quiet title, declaratory relief, 

and injunctive relief against SFR. 

40. The Ivys' ownership interest in the Property, if any, was extinguished by the foreclosure 

of the Association Lien. 

41. U.S. Bank's security interest in the Property, if any, was extinguished as a matter of law 

by the foreclosure of the Association Lien, which contained super-priority amounts. 

42. Universal American security interest in the Property, if any, was extinguished by the 

foreclosure of the Association Lien, which contained super-priority amounts. 
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III. 
FIRST CLAIM FOR RELIEF 

(Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et. seq., NRS 40.010 & NRS 
116.3116) 

43. SFR repeats and realleges the allegations of paragraphs 1-42 as though fully set forth herein 

and incorporates the same by reference. 

44. Pursuant to NRS 30.010, et. seq. and NRS 40.010, this Court has the power and authority 

to declare the SFR's rights and interests in the Property and to resolve the Bank's adverse claims 

in the Property. 

45. Upon information and belief, the Bank claims and cross-defendant may claim an interest 

in the Property, even after the Association foreclosure sale. 

46. A foreclosure sale conducted pursuant to NRS 116.31162-116.31168, like all foreclosure 

sales, extinguishes the title owner's interest in the Property and all junior liens and encumbrances, 

including deeds of trust. 

47. Pursuant to NRS 116.3116(2), the super-priority portion of the Association Lien has 

priority over the First Deed of Trust. 

48. Bank and cross-defendant were duly notified of the Association foreclosure sale and failed 

to act to protect their interests in the Property, if any legitimately existed . 

49. SFR is entitled to a declaratory judgment from this Court finding that: (1) SFR is the title 

owner of the Property; (2) the Association Foreclosure Deed is valid and enforceable; and (3) 

SFR' s rights and interest in the Property are superior to any adverse interest claimed by the Bank 

and cross-defendant. 

50. SFR seeks an order from the Court quieting title to the Property in favor of SFR. 

IV. 
SECOND CLAIM FOR RELIEF 

(Preliminary and Permanent Injunction) 

51. SFR repeats and realleges the allegations of paragraphs 1-50 as though fully set forth herein 

and incorporate the same by reference. 

52. As set forth above, the Bank now claims and cross-defendant may claim an interest in the 

Property. 

- 15-
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53. A foreclosure sale based on the First Deed of Trust would be invalid as the Bank lost its 

interests in the Property, if any, at the Association foreclosure sale. 

54. Any attempt to take or maintain possession of the Property by the Bank or cross-defendant, 

would be invalid because their interests in the Property, if any, were extinguished by the 

Association foreclosure sale. 

55. Any attempt to sell, transfer, encumber or otherwise convey the Property would be invalid 

because the Bank and cross-defendant's interests in the Property, if any, were extinguished by the 

Association foreclosure sale. 

56. On the basis of the facts described herein, SFR has a reasonable probability of success on 

the merits of its claims and has no other adequate remedies at law. 

57. SFR is entitled to a preliminary injunction and permanent injunction prohibiting the Bank 

and/or cross-defendant from any sale or transfer that would affect the title to the Property. 

v. 
THIRD CLAIM FOR RELIEF 

(Slander of Title against the Bank) 

58. SFR repeats and realleges the allegations of paragraphs 1-57 as though fully set forth herein 

and incorporate the same by reference . 

59. As discussed above, the Bank recorded a Request For Notice Under NRS Chapters 107 

116 on November 5, 2014, against the Property in the Official Records of the Clark County 

Recorder as Instrument No. 201411050003181. 

60. Since the SFR ruling of September 2014 had previously ruled that that the Association's 

non-judicial foreclosure of the Association's super-priority lien extinguishes a first deed of trust 

as a matter oflaw, the statements by the Bank that the Property was encumbered by the First Deed 

of Trust, were false communications casting doubt on SFR' s ownership of the Property. 

61. Since SFR had been the Property owner of record since July 25, 2012, and since the First 

Deed of Trust had previously been extinguished as a matter oflaw on July 25, 2012, (according to 

the SFR decision), the Bank knew, or should have known, the statements were false. 

62. The Bank's acts of improperly and unjustifiable recording of the statements in reckless 

disregard ofthe statements' truth or falsity, were malicious and designed to cloud SFR's title to 

- 16-
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the Property. 

63. The Bank's intentional, reckless, and spurious actions have caused special damages to SFR. 

64. As a direct and proximate cause of the Bank's conduct, SFR has incurred special damages 

by way of attorney's fees and costs in order to protect its rights in the Property and to pursue this 

action. 

PRAYER FOR RELIEF 

SFR requests judgment against the Bank and Cross-Defendants as follows: 

1. For a declaration and determination that the Association foreclosure sale and the 

resulting foreclosure deed are valid; that SFR Investments Pool 1, LLC is the rightful owner of 

title to the Property; and that the Bank and Cross-defendants have no right, title or interest in the 

Property. 

2. For a preliminary and permanent injunction that the Bank, cross-defendants and 

their successors, assigns and agents are prohibited from initiating or continuing foreclosure 

proceedings, and from selling or transferring the Property. 

3. For general and special damages against the Bank in excess of$10,000.00. 

4. For an award of attorney's fees and costs of suit, and, 

5. For any further relief that the Court may deem just and proper. 
DATED this 19th day of October, 2016. 

- 17-

KIM GILBERT EBRON 

Is/ Diana Cline Ebron 
DIANA CLINE EBRON, ESQ. 
Nevada BarNo. 10580 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorneys for SFR Investments Paoli, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 19th day of October, 2016, pursuant to NRCP 5(b ), I served via 

the Eighth Judicial District Court electronic filing system, the foregoing SFR INVESTMENTS 

POOL 1, LLC'S ANSWER TO CROSS-COMPLAINT, COUNTERCLAIM AND CROSS-

CLAIM to the following parties: 

Wright, Finlay & Zak, LLP 
Name 
Natalie C. Lehman 
Marissa Resnick 
Tonya Sessions 

Email 
n!ehman@wrlghtlegal.net 

mresnickcrnwrightlegal.net 
tsessions@wriqht!ega!.net 

Select 

Attorneys for US. BANK, NATIONAL ASSOCIATION AS TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, MORTGAGE LOAN ASSET-BACKED CERTIFICATES, 
SERIES 2005-A8 

Is/ Alan G. Harvey 
An employee of KIM GILBER I EBRON 

- 18-
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Robin E. Perkins Q'{evada Bar No. 9891)
Jennifer L. McBee (Nevada Bar No. 9110)
SNELL & V/ILMER r.r.p.
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169
Telephone: 7 02.7 84.5200
Facsimile: 7 02.7 84.5252
Email: rperkins@swlaw.com

jmcbee@swlaw.com

Attorneys for Mortgage Electronic Registration
Systems, Inc.

DISTRICT COURT

CLARI( COUNTY, NEVADA

U.S. BANK, NATIONAL ASSOCIATION AS
TRUSTEE FOR MERRILL LYNCH
MORTGAGE INVESTORS TRUST,
MORTGAGE LOAN ASSET-BACKED
CERTIFICATES, SERIES 2OO5-48,

Plaintiff,
vs.

SFR INVESTMENTS POOL I,LLC, A

Nevada limited liability company; DOE
INDIVIDUALS I through X, inclusive; and
ROE CORPORATIONS I through X, inclusive,

Defendants.

SFR INVESTMENTS POOL I,LLC, A

Nevada limited liability company,

Counter/Cross Claimant,
vs.

U.S. BANK, NATIONAL ASSOCIATION AS
TRUSTEE FOR MERRILL LYNCH
MORTGAGE INVESTORS TRUST,
MORTGAGE LOAN ASSET-BACKED
CERTIFICATES, SERIES 2OO5-48;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., A

Delaware corporation, as nominee beneficiary
foT UNIVERSAL AMERICAN MORTGAGE
COMPANY,LLC, a foreign limited liability
company; HENRY E. IVY, an individual; and
FREDDIE S. IVY, an individual,

Counter/Cross Defendants.

Case No. A-16-739867-C

Dept. No. XXXI

STIPULATION AND ORDER
DISMISSING MORTGAGE

ELECTRONIC REGISTRATION
SYSTEMS,INC. WITHOUT

PREJUDICE

09_Z,Z_jj ps2:34 IN

(),' -|! t- | 'i r't )',, i ,)':.t

\)Íp
4812-81t2-8266

Case Number: A-16-739867-C

Electronically Filed
9/26/2017 2:45 PM
Steven D. Grierson
CLERK OF THE COURT
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IT IS HEREBY STIPULATED AND AGREED between Cross-Claimant SFR

INVESTMENTS POOL l, LLC ("SFR") and Cross-Defendant, MORTGAGE ELECTRONIC

REGISTRATION SYSTEMS, INC. as nominee beneficiary for UNIVERSAL AMERICAN

MORTGAGE COMPANY, LLC, and its successors and assigns ("MERS," and together with

SFR, the "Parties"), by and through their counsel, as follows:

1. On May 23,2005, Universal American Mortgage Company, LLC (the "Lender")

recorded a deed of trust with the Clark County Recorder's Office on the real property commonly

known as 7868 Marbledoe Street, Las Vegas, NV 89149-3140, APN 125-18-112-069 (the

"Property"), as Book and Instrument No. 20050523-0004229 ("Deed of Trust"). MERS was

designated in the Deed of Trust as the beneficiary "solely as nominee for Lender . . . and Lender's

successors and assigns."

2. Pursuant to Nevada Revised Statute ("NRS") 120.220, MERS, as the beneficiary

of record as nominee for the Lender and its successors and assigns, expressly disclaims any and

all right, title, and interest in the Property through the Deed of Trust. MERS does not disclaim or

waive any other rights or remedies to which it may legally be entitled.

3. SFR hereby stipulates and agrees, based on MERS's disclaimer of property

interest set forth herein, that MERS should be dismissed from this action, without prejudice, with

each party to bear their own attorney's fees and costs.

2

KIM GILBERT EBRON

Dated tnirþlday of August 2017

Nevada Bar No. 10580
1625 Dean Martin Dr., Suite 110
Las Vegas, Nevada 89139

Attorneys for ,SFR Investments Pool l, LLC

Dated this _ day of August, 2017

SNELL & WILMER r..r..p.

Robin E. Perkins (NV Bar No. 9891)
Jennifer L .McBee (NV Bar No. 9110)
3883 Howard Hughes Parkway
suire 1100
Las Vegas, Nevada 89169

Attorneys for Mortgage Electronic
Re istration Inc

4812-8112-8266
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IT IS HEREBY STIPULATED AND AGREED between Cross-Claimant SFR

INVESTMENTS POOL l, LLC ("SFR") and Cross-Defendant, MORTGAGE ELECTRONIC

REGISTRATION SYSTEMS, INC. as nominee beneficiary for UNIVERSAL AMERICAN

MORTGAGE COMPANY, LLC, and its successors and assigns ("MERS," and together with

SFR, the "Parties"), by and through their counsel, as follows:

1. On May 23,2005, Universal American Mortgage Company, LLC (the "Lender")

recorded a deed of trust with the Clark County Recorder's Offrce on the real property commonly

known as 7868 Marbledoe Street, Las Vegas, NV 89149-3740, APN 125-18-112-069 (the

"Property"), as Book and Instrument No. 20050523-0004229 ("Deed of Trust"). MERS was

designated in the Deed of Trust as the beneficiary "solely as nominee for Lender . . . and Lender's

successors and assigns."

2. Pursuant to Nevada Revised Statute ("NRS") 120.220, MERS, as the beneficiary

of record as nominee for the Lender and its successors and assigns, expressly disclaims any and

all right, title, and interest in the Property through the Deed of Trust. MERS does not disclaim or

waive any other rights or remedies to which it may legally be entitled.

3. SFR hereby stipulates and agrees, based on MERS's disclaimer of property

interest set forth herein, that MERS should be dismissed from this action, without prejudice, with

each party to bear their own attorney's fees and costs.

Dated this _ day of August2}I7.

KIM GILBERT EBRON

DIANA CLINE EBRON, ESQ.
Nevada Bar No. 10580
7625 Dean Martin Dr., Suite 110
Las Vegas, Nevada 89139

Attorneys þr SFR Investments Pool I, LLC

Dated this _ day of August,2}l7.

SNELL & WILMER ur,.p.

3883 Howard Hughes Parkway
Suite 1100
Las Vegas, Nevada 89169

Attorneys for Mortgage Electronic
Registration Systems, Inc.

1)
10)

E. o.989
(NV BarNo. 9lJennifer L

4812-81 t2-8266 .\
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ORDER

IT IS HEREBY ORDERED that the foregoing Stipulation and Order Dismissing

Mortgage Electronic Registration , Inc. Without Prejudice is approved.

M* 7DATED this

D

Respectfully submitted by:

L.L.P.

E.
(Nevada Bar No. 9l

Bar No. 989 r)
l0)J

SNELL & WILMER r.r p
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169
Telephone: 7 02.7 84.5200
Facsimile: 7 02.7 84.5252

Attorneys þr Mortgage Electronic Registration
Systems, Inc.

JUDGE

4812-8rt2-8266
-J-
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Robin E. Perkins Q.{evada Bar No. 9891)
Jennifer L. McBee (Nevada Bar No. 9110)
SNELL & WILMER r.r..p
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169
Telephone: 7 02.7 84.5200
Facsimile: 702.7 84.5252
Email: rperkins@swlaw.com

jmcbee@swlaw.com

Attorneys for Mort gage El e ctr onic Re gistration
Systems, Inc.

DISTRICT COURT

cLARr( COUNTY, NEVADA

U.S. BANK, NATIONAL ASSOCIATION AS
TRUSTEE FOR MERRILL LYNCH
MORTGAGE INVESTORS TRUST,
MORTGAGE LOAN ASSET-BACKED
CERTIFICATES, SERIES 2OO5-48,

Plaintift
VS

SFR INVESTMENTS POOL I,LLC,A
Nevada limited liability company; DOE
INDIVIDUALS I through X, inclusive; and
ROE CORPORATIONS I through X, inclusive,

Defendants.

SFR INVESTMENTS POOL I,LLC, A

Nevada limited liability company,

Counter/Cross Claimant,
VS

U,S. BANK, NATIONAL ASSOCIATION AS
TRUSTEE FOR MERRILL LYNCH
MORTGAGE INVESTORS TRUST,
MORTGAGE LOAN ASSET-BACKED
CERTIFICATES, SERIES 2OO5-48;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., A

Delaware corporation, as nominee beneficiary
foT I.INIVERSAL AMEzuCAN MORTGAGE
COMPANY,LLC, a foreign limited liability
company; HENRY E. IVY, an individual; and
FREDDIE S. IVY, an individual,

Counter/Cro ss Defendants.

Case No. A-16-739867-C

Dept. No. XXXI

NOTICE OF ENTRY OF
STIPULATION AND ORDER

4820-1747-976r

Case Number: A-16-739867-C

Electronically Filed
9/27/2017 10:19 AM
Steven D. Grierson
CLERK OF THE COURT
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PLEASE TAKE NOTICE that a Stipulation and order Dismissing Mortgage Electronic

Registration Systems, Inc. Without Prejudice ("Order") was entered in the above-referenced case

on September 26,2017. A copy of said Order is attached as Exhibit L.

SNELL & \ilILMER ur.p
Dated this2Tth day of September 2017

Jennifer L (NV Bar No. 91
Bar No. 989 1)

10)
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169
Telephone: 7 02.7 845200
Facsimile: 7 02.7 84.5252

Attorneys þr Mortgage Electronic
Registration Systems, Inc.

4820-1747-9761 -2-
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CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen

( 1 8) years, and I am not a party to, nor interested in, this action. On September 27 , 2017 ,I caused

to be served a true and correct copy of the foregoing NOTICE OF ENTRY OF STIPULATION

AND ORDER upon the following by the method indicated:

X BY ELECTRONIC FILING & ELECTRONIC SERVICE: Pursuant to
NRCP 5(b) and Administrative Order l4-2,by submitting to the above-entitled
Court for electronic filing and service upon the Court's e-service list for the
above-referenced case.

Diana S. Ebron diana@kgelegal.com
Diana Cline Ebron - diana@kgelegal.com
KGE E-Service List eservice@kgelegal.com
KGE Legal Staff staff@kgelegal.com
Michael L. Sturm mike@kgelegal.co
Kim Gilbert Ebron . eservice@kgelegal.com
NVEfile . nvefile@wrightlegal.net
Sara Aslinger . saslinger@wrightlegal.net
Shadd Wade . swade@wrightlegal.net
Tomas Valerio . staff@kgelegal.com

)Dated: September 27,2017
An &

4820-t747-9761 -J-
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Robin E. Perkins (lrlevada Bar No. 9891)
Jennifer L. McBee (Nevada Bar No. 91 10)
SNELL & V/ILMER r.r.p,
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169
Telephone: 7 02,7 845200
Facsimile: 702,7 84.5252
Email: rporkins@swlaw,com

jmcbee@swlaw.com

At torneys for Mortgage El e ctronic Re gistration
Systems, Inc.

CLERK OF THE&J

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. BANK, NATIONAL ASSOCIATION AS
TRUSTEE FOR MERRILL LYNCH
MORTGAGE INVESTORS TRUST,
MORTGAGE LOAN ASSET-BACKED
CERTIFICATES, SERIES 2005.48,

Plaintiff,
vs. STIPULATION AI\ID ORDER

DISMISSING MORTGAGE
ELECTRONIC REGISTRATION

SYSTEMS,INC. WTTHOUT
PREJUDICE

A'J *'¿'2- 1 'í P 02 t 34 I N

Case No. A-16-739867-C

Dept, No. XXXI

SFR INVESTMENTS POOL I,LLC, A

Nevada limited liability company; DOE
INDIVIDUALS I lhrough X, inclusive; and
ROE CORPORATIONS I through X, inclusive,

Defendants.

SFR I}N/ESTMENTS POOL T, L,LC, A

Nevada limited liability company,

Counter/Cross Claimant,
vs.

U.S. BANK, NATIONAL ASSOCIATION AS
TRUSTEE FOR MERRILL LYNCH
MORTGAGE INVESTORS TRUST,
MORTGAGE LOAN ASSET-BACKED
CERTIFICATES, SERTES 2OO5-48;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., A

Delaware corporation, as nominee beneficiary
foT UNIVERSAL AMERICAN MORTGAGE
COMPANY,LLC, a foreign limited liabilþ
company; HENRY E.IVY, an individual; and
FREDDIE S. IVY, an individual,

Counter/Cross Defendants.

48t2-8112-8266

Case Number: A-1 6-739867-C

\Jlp
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m IS HEREBY STIPULATED AND AGREED between Cross-Claimant SFR

INVESTMENTS POOL l, LLC ("SFR") and Cross-Defendant, MORTGAGE ELECTRONIC

REGISTRATION SYSTEMS, INC. as nominee beneficiary for UNIVERSAL AMERICAN

MORTGAGE COMPANY, LLC, ancl its successors and assigns ("MERS," and together with

SFR, the "Parties"), by and through their counsel, as follows:

1. On May 23,2005, Universal American Mortgage Company, LLC (the "Lender")

recolded a deecl of trust with the Clark County Recorder's Offìce on the real property commonly

known a.s 7868 Marbledoe Street, Las Vegas, NV 89149-3740, APN 125-18-112-069 (the

"Property"), as Book and Instrument No. 20050523-0004229 ("Deed of Trust"). MERS was

desigriated in the Deed of Trust as the beneficiary "solely as nominee for Lender . . . and Lender's

successors and assigns,"

2. Pursuant to Nevada Revisecl Statute ("NRS") 120.220, MERS, as the beneficiary

of record as nominee for the Lendel and its successors and assigns, expressly disclaims any and

all right, title, and interest in the Property through the Deed of Trust. MERS does not disclairn or

waive any other rights or remeclies to which it may legally be entitled.

3. SFR hereby stipulates and agrees, based on MERS's disclaimer of property

interest set forth herein, that MERS should be dismissed from this action, without prejudice, with

each party to bear their own attorney's fees and costs.

-2-

KIM GILBERT EBRON

Nevacla Bar No. 10580
7625 Dean Martin Dr., Suite 110
Las Vegas, Nevada 89139

Attorneys Jbr,SFR Investments Pool l, LLC

Dated day of August 2017. Dated this 

- 

day of August, 2017"

SNELL & WILMER r.r..p.

Robin E. Perkins (NV Bar No. 9891)
Jennifer L .McBee (NV Bar No. 9110)
3883 Howard Hughes Parkway
Suite 1100
Las Vegas, Nevada 89169

Attorneys for Mortgage Electronic
Inc.

4t|r2-81t2 8266
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IT IS HEREBY STIPULATED AND AGREED between Cross-Claimant SFR

INVESTMENTS POOL 1, LLC ('SFR") and Cross-Defendant, MORTGAGE ELECTRONIC

REGISTRATION SYSTEMS, INC. as nominee beneficiary for UNIVERSAL AMERICAN

MORTGAGE COMPANY, LLC, and its successors and assigns (*MERS," and together with

SFR, the "Parties"), by and through their counsel, as follows:

l. On May 23,2005, Universal American Mortgage Company, LLC (he "Lender")

recorded a deed of trust with the Clark County Recorder's Office on the real property commonly

known as 7868 Marbledoe Street, Las Vegas, NV 89149-3740, APN 125-18-112-069 (the

"Property"), as Book and Instrument No. 20050523-0004229 ("Deed of Trust"). MERS was

designated in the Deed of Trust as the benefrciary "solely as nominee for Lender . . . and Lender's

successors and assigns."

2. Pursuant to Nevada Revised Statute ("NRS") 720.220, MERS, as the benefìciary

of record as nominee for the Lender and its successors and assigns, expressly disclaims any arid

all right, title, and interest in the Property through the Deed of Trust. MERS does not disclaim or

waive any other rights or remedies to which it may legally be entitled.

3. SFR hereby stipulates and agrees, based on MERS's disclaimer of property

interest set forth herein, that MERS should be dismissed from this action, without prejudice, with

each party to bear their own attomey's fees and costs.

Dated this _ day of August,2Ùl7.

SNELL & WILMER ¿,ut.

3883 Howard Hughes Parkway
Suite 1100
Las Vegas, Nevada 89169

Attorneys þr Mortgage Electronic
Resistration Systems, Inc.

989llar
Jennifer L (NV BarNo. 9l

1)
10)

Dated this _ day of August 2017

KIM GILBERT EBRON

Nevada Bar No. 10580
T625DeanMartin Dr,, Suite 110
Las Vegas, Nevada 89139

AttorneysforSFR Investments Pool l, LLC

48t2-8ll2-8266 -2-
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ORDER

IT IS HEREBY ORDERED that the foregoing Stipulation and Order Dismissing

Mo rtgage EI e ctr oni c Re gistr atio n Inc. llithout Prejudice is approved.

7DATED this

Respectfirlly submitted by:

L.L.P

arNo.
(Nevada Bar No. 9l 0)

SNELL & V/ILMER t.r,.p.

3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169
Telephone: 7 02.7 84.5200
Facsimile: 7 02J 84.5252

Attorneys þr Mortgøge E le ctronic Re gistration
Systems, Inc.

4812-8112-8266 -3-
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NTSO 
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. BANK, NATIONAL ASSOCIATION 
AS TRUSTEE FOR MARRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-A8, 

Plaintiff, 
vs. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; DOE 
INDIVIDUALS I through X, inclusive; and 
ROE CORPORATIONS I through X, 
inclusive, 

        Defendants. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 

Counter/Cross Claimant, 
vs. 

U.S. BANK, NATIONAL ASSOCIATION AS 
TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-A8; 
MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
Delaware corporation, as nominee beneficiary 
for UNIVERSAL AMERICAN MORTGAGE 
COMPANY, LLC, a foreign limited liability 

Case No. A-16-739867-C 

Dept. No. XXXI 

NOTICE OF ENTRY OF STIPULATION 
AND ORDER TO DISMISS SFR 
INVESTMENTS POOL 1, LLC’S 
SLANDER OF TITLE CLAIM AGAINST 
U.S. BANK, NATIONAL ASSOCIATION 

Case Number: A-16-739867-C

Electronically Filed
10/9/2017 11:00 AM
Steven D. Grierson
CLERK OF THE COURT
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company; HENRY E. IVY, an individual; and 
FREDDIE S. IVY, an individual, 

Counter-Defendant/Cross-Defendants. 

PLEASE TAKE NOTICE that on October 5, 2017, a Stipulation and Order to Dismiss 

SFR Investments Pool 1, LLC’s Slander of Title Claim Against U.S. Bank, National 

Association was entered. A copy of said Stipulation and Order is attached hereto.  

DATED this 9th day of October, 2017. 

KIM GILBERT EBRON 

/s/ Diana S. Ebron_  
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for SFR Investments Pool 1, LLC 

CERTIFICATE OF SERVICE 

I hereby certify that on this 9th day of October, 2017, pursuant to NRCP 5(b), I served 

via the Eighth Judicial District Court electronic filing system, the foregoing NOTICE OF 

ENTRY OF STIPULATION AND ORDER TO DISMISS SFR INVESTMENTS POOL 

1, LLC’S SLANDER OF TITLE CLAIM AGAINST U.S. BANK, NATIONAL 

ASSOCIATION to the following parties: 

NVEfile . (nvefile@wrightlegal.net) 

Sara Aslinger . (saslinger@wrightlegal.net) 

Shadd Wade . (swade@wrightlegal.net) 

/s/ Tomas Valerio_____________________ 

An Employee of Kim Gilbert Ebron 
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Electronically Filed
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ACOM
WRIGHT, FINLAY & ZAK, LLP
Regina A. Habermas, Esq.
Nevada Bar No. 8481
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7785 W. Sahara Ave., Suite 200
Las Vegas, NV 89117
(702) 475-7964; Fax: (702) 946-1345
rhabermas@wrightlegal.net
jhendrickson@wrightlegal.net
Attorneys for Plaintiff/Counter-Defendant, U.S. Bank, National Association as Trustee for
Merrill Lynch Mortgage Investors Trust, Mortgage Loan Asset-Backed Certificates, Series 2005-
A8

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. BANK, NATIONAL ASSOCIATION AS
TRUSTEE FOR MERRILL LYNCH
MORTGAGE INVESTORS TRUST,
MORTGAGE LOAN ASSET-BACKED
CERTIFICATES, SERIES 2005-A8,

Plaintiff,

v.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company;
ANTELOPE HOMEOWNERS’
ASSOCIATION, a Nevada non-profit
corporation; DOE INDIVIDUALS I through
X, inclusive; and ROE CORPORATIONS I
through X, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter/Cross Claimant,

vs.

U.S. BANK, NATIONAL ASSOCIATION AS
TRUSTEE FOR MERRILL LYNCH
MORTGAGE INVESTORS TRUST,
MORTGAGE LOAN ASSET-BACKED

Case No.: A-16-739867-C
Dept. No.: XXXI

FIRST AMENDED COMPLAINT

EXEMPT FROM ARBITRATION:
ACTION FOR QUIET TITLE AND
DECLARATORY RELIEF

Case Number: A-16-739867-C

Electronically Filed
5/8/2018 3:38 PM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATES, SERIES 2005-A8;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, as nominee beneficiary
for UNIVERSAL AMERICAN MORTGAGE
COMPANY, LLC. a foreign limited liability
company; HENRY E. IVY, an individual; and
FREDDIE S. IVY, an individual,

Counter/Cross Defendants.

Plaintiff/Counter-Defendant, U.S. Bank, National Association as Trustee for Merrill

Lynch Mortgage Investors Trust, Mortgage Loan Asset-Backed Certificates, Series 2005-A8

(hereinafter “Plaintiff” or “U.S. Bank”), by and through its attorneys of record, Regina A.

Habermas, Esq. and Jamie S. Hendrickson, Esq., of the law firm of Wright, Finlay & Zak, LLP,

and hereby asserts its claims against the above-named Defendants as follows:

INTRODUCTION

1. Plaintiff is authorized to bring this action in the State of Nevada by NRS 40.430.

2. The real property at issue is known as 7868 Marbledoe Street, Las Vegas, NV

89149, APN No. 125-18-112-069 (hereinafter “Property”).

JURISDICTION AND VENUE

3. Venue and jurisdiction is proper in this judicial district because Defendants

reside in this district; a substantial part of the events or omissions giving rise to U.S. Bank’s

claims occurred in this district; and the property that is the subject of this action is situated in

this district, in Las Vegas, Clark County, Nevada.

PARTIES

4. U.S. Bank is a national banking association chartered under the laws of the

United States with its main office in the State of Ohio.

5. U.S. Bank is the assigned Beneficiary under the Deed of Trust signed by Henry

E. Ivy and Freddie S. Ivy (hereinafter “Ivy”) recorded on May 23, 2005 (hereinafter “Deed of

Trust”), which encumbers the Property and secures repayment of a promissory note.
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6. Upon information and belief, Defendant, SFR Investments Pool 1, LLC

(hereinafter “Buyer”), is a Nevada limited liability company and claims it is the current

titleholder of the Property.

7. Upon information and belief, Defendant Antelope Homeowners’ Association

(hereinafter the “HOA”) is a Nevada non-profit corporation, licensed to do business in the State

of Nevada.

8. U.S. Bank does not know the true names, capacities or bases of liability of

fictitious Defendants sued as DOE INDIVIDUALS I through X, inclusive; and ROE

CORPORATIONS I through X, inclusive (collectively “fictitious Defendants”). Each fictitious

Defendant is in some way liable to U.S. Bank or claims some rights, title, or interest in the

subject Property that is subsequent to or subject to the interests of U.S. Bank, or both. U.S.

Bank will amend this Complaint to reflect the true names of said Defendants when the same

have been ascertained.

GENERAL ALLEGATIONS

9. On or about May 23, 2005, Ivy purchased the Property.1

10. On or about May 18, 2005, Ivy executed the Deed of Trust, which identified

Universal American Mortgage Company, LLC as the Lender and Beneficiary and Stewart Title

Company as the Trustee, securing a loan in the amount of $212,750.00 (hereinafter the “Ivy

Loan”).2

11. Public records show that on November 12, 2009, a Notice of Delinquent

Assessment (Lien) was recorded against the Property by Alessi & Koenig, LLC (“HOA

Trustee”) on behalf of the HOA.3

12. Public records show that on October 19, 2010, a Notice of Delinquent Violation

1 A true and correct copy of the Grant, Bargain, Sale Deed recorded in the Clark County
Recorder’s Office as Book and Instrument Number 20050523-0004227 is attached hereto as
Exhibit 1. All other recordings stated hereafter are recorded in the same manner.
2 A true and correct copy of the Deed of Trust recorded as Book and Instrument Number
20050523-0004228 is attached hereto as Exhibit 2.
3 A true and correct copy of the Notice of Delinquent Assessment (Lien) recorded as Book and
Instrument Number 20091112-0004474 is attached hereto as Exhibit 3.
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Lien was recorded against the Property by the HOA.4

13. Public records show that on February 17, 2011, a Notice of Default and Election

to Sell Under Homeowners Association Lien was recorded against the Property on behalf of the

HOA by the HOA Trustee.5

14. On or about December 16, 2011, Bank of America, N.A., the prior servicer,

through prior counsel Miles, Bauer, Bergstrom & Winters, LLP (hereinafter “MBBW”),

tendered the super-priority lien amount totaling $405.00 to the HOA Trustee.

15. MBBW’s tender, on behalf of Bank of America, N.A., satisfied the statutory

super-priority lien amount that could be claimed against the Property by the HOA.

16. On or about December 30, 2011, the HOA Trustee refused to accept Bank of

America, N.A.’s tender of the super-priority lien amount.

17. The HOA Trustee, on behalf of the HOA, had no legal right to reject the tender

of the super-priority amount by Bank of America, N.A.

18. Public records show that on August 11, 2011, a Notice of Trustee’s Sale was

recorded against the Property by the HOA Trustee.6

19. Public records show that on April 16, 2012, a second Notice of Trustee’s Sale

was recorded against the Property by the HOA Trustee.7

20. Public records show that on July 2, 2012, a third Notice of Trustee’s Sale was

recorded against the Property by the HOA Trustee.8

21. Upon information and belief, pursuant to the third Notice of Trustee’s Sale, a

non-judicial foreclosure sale occurred on July 25, 2012 (hereinafter the “HOA Sale”), whereby

4 A true and correct copy of the Notice of Delinquent Violation Lien recorded as Book and
Instrument Number 20101019-0001557 is attached hereto as Exhibit 4.
5 A true and correct copy of the Notice of Default and Election to Sell Under Homeowners
Association Lien recorded as Book and Instrument Number 20110217-0001289 is attached
hereto as Exhibit 5.
6 A true and correct copy of the Notice of Trustee’s Sale recorded as Book and Instrument
Number 20110811-0003087 is attached hereto as Exhibit 6.
7 A true and correct copy of the second Notice of Trustee’s Sale recorded as Book and
Instrument Number 20120416-0000922 is attached hereto as Exhibit 7.
8 A true and correct copy of the third Notice of Trustee’s Sale recorded as Book and Instrument
Number 20120702-0001432 is attached hereto as Exhibit 8.
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Buyer acquired its interest in the Property, if any, for the sum of $5,950.00.

22. Public records show that on August 3, 2012, a Trustee’s Deed Upon Sale was

recorded by which Buyer claims its interest from the HOA.9

23. A homeowner’s association sale conducted pursuant to NRS Chapter 116 must

comply with all notice provisions as stated in NRS 116.31162 through NRS 116.31168.

24. A lender or holder of a beneficial interest in a senior deed of trust, such as U.S.

Bank and its predecessors-in-interest in the Deed of Trust, has a right to cure a delinquent

homeowner’s association lien in order to protect its interest.

25. Upon information and belief, the HOA and HOA Trustee did not comply with all

mailing and noticing requirements stated in NRS 116.31162 through NRS 116.31168.

26. A recorded notice of default must “describe the deficiency in payment.”

27. The HOA Sale occurred without adequate notice to U.S. Bank and/or its

predecessors-in-interest.

28. The HOA Sale occurred without notice to U.S. Bank or its predecessors-in-

interest what portion of the lien, if any, that the HOA and HOA Trustee claimed constituted a

“super-priority” lien.

29. The HOA Sale occurred without notice to U.S. Bank or its predecessors whether

the HOA was foreclosing on the “super-priority” portion of its lien, if any, or under the non-

super-priority portion of the lien.

30. The HOA Sale occurred without notice to U.S. Bank or its predecessors of a right

to cure the super-priority lien, if any.

31. The HOA Sale violated U.S. Bank’s or its predecessors’ rights to due process

because it was not given proper, adequate notice and the opportunity to cure the deficiency or

default in the payment of the super-priority lien, if any.

32. The HOA Sale was an invalid sale and could not have extinguished U.S. Bank’s

secured interest because of defects in the notices given to U.S. Bank, or its predecessors.

9 A true and correct copy of the Trustee’s Deed Upon Sale recorded as Book and Instrument
Number 20120803-0003275 is attached hereto as Exhibit 9.
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33. Under NRS Chapter 116, a lien under NRS 116.3116(1) can only include costs

and fees that are specifically enumerated in the statute.

34. A homeowner’s association may only collect as a part of the super priority lien

(a) nuisance abatement charges incurred by the association pursuant to NRS 116.310312 and (b)

nine months of common assessments which became due prior to the institution of an action to

enforce the lien (unless Fannie Mae and Freddie Mac regulations require a shorter period of not

less than six months).

35. Upon information and belief, the HOA Foreclosure notices included improper

fees and costs in the amount required to cure, thus invalidating the lien.

36. The attorney’s fees and the costs of collecting on a homeowner’s association lien

cannot be included in the lien or super-priority lien.

37. Upon information and belief, the HOA assessment lien and foreclosure notices

included fines, interest, late fees, dues, attorney’s fees, and costs of collection that are not

properly included in an HOA lien or super-priority lien under Nevada law and that are not

permissible under NRS 116.3102 et seq.

38. The HOA Sale is unlawful and void under NRS 116.3102 et seq.

39. NRS 116.31162 through NRS 116.31168 do not contain any provision requiring

notice of a foreclosure to the lender, beneficiary or holder of a first mortgage or deed of trust,

thus violating their constitutional right to due process.

40. The HOA Sale deprived U.S. Bank or its predecessors of its right to due process

because the foreclosure notices failed to identify the super-priority amount, to adequately

describe the deficiency in payment, to provide U.S. Bank or its predecessors notice of the

correct super-priority amount, or to provide a reasonable opportunity for U.S. Bank or its

predecessors to protect its priority by payment to satisfy that amount.

41. With respect to the HOA Sale, U.S. Bank’s predecessor/servicer exercised its

right to cure the HOA deficiency by tendering the super-priority portion of the lien.

42. The HOA Trustee’s wrongful rejection of tender of the super-priority lien

extinguished the super-priority lien.
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43. U.S. Bank’s predecessor/serivcer’s tender of the super-priority portion of the lien

eliminated the super-priority portion of the HOA lien and as such, any interest the Buyer

purchased in the Property was subject to U.S. Bank’s Deed of Trust.

44. Because U.S. Bank’s predecessor/servicer tendered the nine months super-

priority portion of the lien, the HOA Sale is ineffective to displace U.S. Bank’s first priority

position under its Deed of Trust.

45. A homeowner’s association sale must be done in a commercially reasonable

manner.

46. At the time of the HOA Sale, the amount owed on the Ivy Loan exceeded

$208,000.

47. Upon information and belief, at the time of the HOA Sale, the fair market value

of the Property exceeded $90,000.

48. The amount paid by Buyer at the HOA Sale allegedly totaled $5,950.00.

49. The HOA Sale was not commercially reasonable, and not done in good faith, in

light of the sales price, the market value of the property, the debt owed to U.S. Bank on the Ivy

Loan, and the errors alleged above.

50. The HOA Sale by which Buyer took its interest was commercially unreasonable

if it extinguished U.S. Bank’s Deed of Trust.

51. In the alternative, the HOA Sale was an invalid sale and could not have

extinguished U.S. Bank’s secured interest because it was not a commercially reasonable sale.

52. Without providing U.S. Bank or its predecessors notice of the correct super-

priority amount and a reasonable opportunity to tender payment to satisfy that amount,

including the failure to set out the super-priority amount and the failure to adequately describe

the deficiency in payment as required by Nevada law, the HOA Sale is commercially

unreasonable and deprived U.S. Bank or its predecessors of its right to due process.

53. The CC&Rs for the HOA provide in Section 5.08 that “no lien…nor the

enforcement of any provision of this Declaration, shall defeat or render invalid the rights of the

beneficiary under any Recorded Mortgage of first and senior priority now or hereafter upon a
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Lot…perfected before the date on which the Assessment sought to be enforced became

delinquent” (hereinafter referred to as the “Mortgagee Protection Clause”).10

54. Because the CC&Rs contained a Mortgagee Protection Clause in Section 5.08,

and because U.S. Bank or its predecessors was not given proper notice that the HOA intended to

foreclose on the super-priority portion of the dues owing, U.S. Bank or its predecessors did not

know that it had to attend the HOA Sale to protect its security interest.

55. Because the CC&Rs contained a Mortgagee Protection Clause, and because

proper notice that the HOA intended to foreclose on the super-priority portion of the dues owing

was not given, prospective bidders did not appear for the HOA Sale, making the HOA Sale

commercially unreasonable.

56. Buyer, HOA, and HOA Trustee knew that U.S. Bank or its predecessors would

rely on the Mortgagee Protection Clause contained in the recorded CC&Rs, and knew that U.S.

Bank or its predecessors would not know that HOA was foreclosing on super-priority amounts

because of the failure of HOA and HOA Trustee to provide such notice. U.S. Bank’s or its

predecessors’ absence from the HOA Sale allowed Buyer to appear at the HOA Sale and

purchase the Property for a fraction of market value, making the HOA Sale commercially

unreasonable.

57. Buyer, HOA, and HOA Trustee knew that prospective bidders would be less

likely to attend the HOA Sale because the public at large believed that U.S. Bank or its

predecessors was protected under the Mortgagee Protection Clause in the CC&Rs of public

record, and that the public at large did not receive notice, constructive or actual, that HOA was

foreclosing on a super-priority portion of its lien because the HOA and HOA Trustee

improperly failed to provide such notice. The general public’s belief therefore was that a buyer

at the HOA Sale would take title to the Property subject to U.S. Bank’s Deed of Trust. This

general belief resulted in the absence of prospective bidders at the HOA Sale, which allowed

10 A true and correct copy of the pertinent portion of the Declaration of Covenants, Conditions,
and Restrictions for Antelope Homeowners’ Association recorded as Book and Instrument
Number 20040623-0002016 on June 23, 2004 is attached hereto as Exhibit 10.
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Buyer to appear at the HOA sale and purchase the Property for a fraction of market value,

making the HOA Sale commercially unreasonable.

58. The circumstances of the HOA Sale of the Property breached the HOA’s and the

HOA Trustee’s obligations of good faith under NRS 116.1113 and their duty to act in a

commercially reasonable manner.

59. Upon information and belief, Buyer was a professional foreclosure sale property

purchaser.

60. The circumstances of the HOA Sale of the Property and its status as a

professional property purchaser preclude Buyer from being deemed a bona fide purchaser for

value.

61. Upon information and belief, Buyer had actual, constructive and/or inquiry

notice of the first Deed of Trust, which prevents Buyer from being deemed a bona fide

purchaser or encumbrancer for value.

62. In the event U.S. Bank’s interest in the Property is not reaffirmed nor restored,

U.S. Bank suffered damages in the amount of the fair market value of the Property or the unpaid

balance of the Ivy Loan and Deed of Trust, at the time of the HOA Sale, whichever is greater, as

a proximate result of Defendants’ acts and omissions.

FIRST CAUSE OF ACTION

(Quiet Title/Declaratory Relief Pursuant to NRS 30.010 et seq. and NRS 40.010 et seq.

versus Buyer, HOA, and all fictitious Defendants)

63. U.S. Bank incorporates and re-alleges all previous paragraphs, as if fully set

forth herein.

64. Pursuant to NRS 30.010 et seq. and NRS 40.010, this Court has the power and

authority to declare U.S. Bank’s rights and interests in the Property and to resolve Defendants’

adverse claims in the Property.

65. Further, pursuant to NRS 30.010 et seq., this Court has the power and authority

to declare the rights and interest of the parties following the acts and omissions of the HOA and

HOA Trustee in foreclosing the Property.
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66. U.S. Bank’s Deed of Trust is a first secured interest on the Property as intended

by NRS 116.3116(2)(b).

67. As the current beneficiary under the Deed of Trust and the lender entitled to

enforce the Ivy Loan, U.S. Bank’s interest still encumbers the Property and retains its first

position status in the chain of title for the Property after the HOA Sale and is superior to the

interest, if any, acquired by Buyer, or held or claimed by any other party, for the reasons alleged

herein.

68. Upon information and belief, Buyer, the HOA, and the fictitious Defendants

dispute U.S. Bank’s claims and assert priority, so that their claims are adverse to U.S. Bank’s

claims.

69. Upon information and belief, the HOA, the HOA Trustee and the fictitious

Defendants failed to provide proper, adequate and sufficient notices required by Nevada statutes

to assure due process to U.S. Bank or its predecessors, and therefore the HOA Sale is void and

should be set aside or rescinded.

70. Based on the adverse claims being asserted by the parties, U.S. Bank is entitled

to a judicial determination regarding the rights and interests of the respective parties to the case.

71. For all the reasons set forth, U.S. Bank is entitled to a determination from this

Court, pursuant to NRS 40.010, that U.S. Bank is the beneficiary of a Deed of Trust that still

encumbers the Property as of the date of the court’s determination, and that U.S. Bank’s rights

under the Deed of Trust are superior in the chain of title to the interest of all Defendants.

72. In the alternative, if it is found under state law that U.S. Bank’s interest could

have been extinguished by the HOA sale, for all the reasons set forth above, U.S. Bank is

entitled to a determination from this Court, pursuant to NRS 30.010 and NRS 40.010, that the

HOA Sale is unlawful and void and conveyed no legitimate interest to Buyer.

73. U.S. Bank has furthermore been required to retain counsel and is entitled to

recover reasonable attorney’s fees for having brought the underlying action.

SECOND CAUSE OF ACTION

(Preliminary and Permanent Injunctions versus Buyer and fictitious Defendants)



Page 11 of 17

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

74. U.S. Bank incorporates by reference the allegations of all previous paragraphs, as

if fully set forth herein.

75. As set forth above, Buyer may claim an ownership interest in the Property that is

adverse to U.S. Bank.

76. Any sale or transfer of the Property, prior to a judicial determination concerning

the respective rights and interests of the parties to the case, may be rendered invalid if U.S.

Bank’s Deed of Trust still encumbered the Property in first position and was not extinguished

by the HOA Sale.

77. U.S. Bank has a reasonable probability of success on the merits of the

Complaint, for which compensatory damages will not compensate U.S. Bank for the irreparable

harm of the loss of title to a bona fide purchaser or loss of the first position priority status

secured by the Property.

78. U.S. Bank has no adequate remedy at law due to the uniqueness of the Property

involved in the case.

79. U.S. Bank is entitled to a preliminary and permanent injunction prohibiting

Buyer, its successors, assigns, and agents from conducting a sale, transfer or encumbrance of

the Property if Buyer or its transferee claims or will claim the sale, transfer or encumbrance to

be made free and clear of U.S. Bank’s Deed of Trust.

80. U.S. Bank is entitled to a preliminary injunction requiring Buyer to pay all taxes,

insurance and homeowner’s association dues during the pendency of this action.

81. U.S. Bank is entitled to a preliminary injunction requiring Buyer to segregate and

deposit all rents with the Court or a Court-approved trust account over which Buyer has no

control during the pendency of this action.

82. U.S. Bank is entitled to a mandatory injunction that the HOA and HOA Trustee

be compelled to deliver to the Clerk of the Court and deposit all funds collected at the HOA

Sale pending determination by the Court of the validity of the sale and the respective rights of

the parties to the sale proceeds.

83. U.S. Bank has been required to retain counsel to prosecute this action and is
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entitled to recover reasonable attorney’s fees to prosecute this action.

THIRD CAUSE OF ACTION

(Wrongful Foreclosure versus the HOA and fictitious Defendants)

84. U.S. Bank incorporates by reference the allegations of all previous paragraphs, as

if fully set forth herein.

85. Upon information and belief, the HOA, the HOA Trustee, and all fictitious

Defendants did not comply with all mailing and noticing requirements stated in NRS 116.31162

through NRS 116.31168.

86. The HOA, the HOA Trustee, and all fictitious Defendants failed to provide

notice pursuant to the CC&Rs.

87. Because the HOA Sale was wrongfully conducted and should be set aside

because the HOA or the HOA Trustee refused U.S. Bank’s predecessor/servicer’s tender and

effectively deprived U.S. Bank the opportunity to cure the deficiency or default by way of

payment of the HOA’s assessments as required by the Nevada Statutes and due process.

88. Because the HOA Sale was not commercially reasonable, it was invalid,

wrongful, and should be set aside.

89. Because the HOA, HOA Trustee, and fictitious Defendants’ did not give U.S.

Bank, or its agents, servicers or predecessors in interest, the proper, adequate notice and the

opportunity to cure the deficiency or default in the payment of the HOA’s assessments required

by Nevada statutes, the CC&Rs and due process, the HOA Sale was wrongfully conducted and

should be set aside.

90. As a proximate result of HOA, HOA Trustee, and fictitious Defendants’

wrongful foreclosure of the Property by the HOA Sale, as more particularly set forth above and

in the General Allegations, U.S. Bank has suffered general and special damages in an amount

not presently known. U.S. Bank will seek leave of court to assert said amounts when they are

determined.

91. If it is determined that U.S. Bank’s Deed of Trust has been extinguished by the

HOA Sale, as a proximate result of HOA, HOA Trustee, and fictitious Defendants’ wrongful
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foreclosure of the Property by the HOA Sale, U.S. Bank has suffered special damages in the

amount equal to the fair market value of the Property or the unpaid balance of the Borrower’s

Loan, plus interest, at the time of the HOA Sale, whichever is greater, in an amount not

presently known. U.S. Bank will seek leave of court to assert said amounts when they are

determined.

92. U.S. Bank has been required to retain counsel to prosecute this action and is

entitled to recover reasonable attorney’s fees to prosecute this action.

FOURTH CAUSE OF ACTION

(Unjust Enrichment versus Buyer, HOA, and fictitious Defendants)

93. U.S. Bank incorporates and re-alleges all previous paragraphs, as if fully set

forth herein.

94. U.S. Bank has been deprived of the benefit of its secured deed of trust by the

actions of Buyer, the HOA, the HOA Trustee and fictitious Defendants.

95. Buyer, the HOA and fictitious Defendants have benefitted from the unlawful

HOA Sale and nature of the real property.

96. Buyer, the HOA and fictitious Defendants have benefitted from U.S. Bank’s

payment of taxes, insurance or homeowner’s association assessments since the time of the HOA

Sale.

97. Should U.S. Bank’s Complaint be successful in quieting title against Buyer and

setting aside the HOA Sale, Buyer and fictitious Defendants will have been unjustly enriched by

the HOA Sale and usage of the Property.

98. U.S. Bank will have suffered damages if Buyer, the HOA and fictitious

Defendants are allowed to retain their interests in the Property and the funds received from the

HOA Sale.

99. U.S. Bank will have suffered damages if Buyer, the HOA and fictitious

Defendants are allowed to retain their interests in the Property and U.S. Bank’s payment of

taxes, insurance or homeowner’s association assessments since the time of the HOA Sale.

100. U.S. Bank is entitled to general and special damages in excess of $10,000.00.



Page 14 of 17

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

101. U.S. Bank has furthermore been required to retain counsel and is entitled to

recover reasonable attorney’s fees for having brought the underlying action.

FIFTH CAUSE OF ACTION

(Breach of Contract versus the HOA and fictitious Defendants)

102. U.S. Bank incorporates by reference the allegations of all previous paragraphs, as

if fully set forth herein.

103. U.S. Bank was an intended beneficiary of the HOA’s CC&Rs.

104. The HOA, the HOA Trustee, and fictitious Defendants breached the obligations,

promises, covenants and conditions of the CC&Rs owed to U.S. Bank by the circumstances

under which they conducted the HOA Sale of the Property.

105. The HOA, the HOA Trustee, and fictitious Defendants’ breaches of the

obligations, promises, covenants and conditions of the CC&Rs proximately caused U.S. Bank

general and special damages in an amount in excess of $10,000.00.

106. U.S. Bank has been required to retain counsel to prosecute this action and is

entitled to recover reasonable attorney’s fees to prosecute this action.

SIXTH CAUSE OF ACTION

(Breach of the Covenant of Good Faith and Fair Dealing versus the HOA and the fictitious

Defendants)

107. U.S. Bank incorporates by reference the allegations of all previous paragraphs, as

if fully set forth herein.

108. Implicit in every contract in the state of Nevada is an implied covenant of good

faith and fair dealing.

109. U.S. Bank was an intended beneficiary of the HOA’s CC&Rs.

110. The HOA, the HOA Trustee, and fictitious Defendants breached the duties,

obligations, promises, covenants and conditions, express and implied, in the CC&Rs owed to

CHRISTIANA TRUST by the circumstances under which they conducted the HOA Sale of the

Property.

111. The HOA, the HOA Trustee, and fictitious Defendants took affirmative action to
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convey the Property a third party without disclosing the sale was subject to U.S. Bank’s Deed of

Trust, in direct contravention of the HOA’s duties to U.S. Bank as promised in the CC&Rs.

112. The HOA, the HOA Trustee, and fictitious Defendants’ breaches of the

obligations, promises, covenants and conditions of the CC&Rs, and to act in good faith

regarding same, proximately caused U.S. Bank general and special damages in an amount in

excess of $10,000.00.

113. U.S. Bank has been required to retain counsel to prosecute this action and is

entitled to recover reasonable attorney’s fees to prosecute this action.

PRAYER

Wherefore, U.S. Bank prays for judgment against the Defendants, jointly and severally,

as follows:

1. For a declaration and determination that U.S. Bank’s interest is secured against

the Property, and that U.S. Bank’s first Deed of Trust was not extinguished by

the HOA Sale;

2. For a declaration and determination that U.S. Bank’s interest is superior to the

interest of Buyer, and all fictitious Defendants;

3. For a declaration and determination that all transfers of title to the Property are

and were subject to U.S. Bank’s Deed of Trust, and that the Deed of Trust

continues to encumber title in senior position in the chain of title;

4. For a declaration and determination that the HOA Sale was invalid to the extent

it purports to convey the Property free and clear to Buyer;

5. In the alternative, for a declaration and determination that the HOA Sale was

invalid and conveyed no right, title or interest to Buyer, or its encumbrancers,

successors and assigns;

6. For a preliminary and permanent injunction that Buyer, and its successors,

assigns, and agents are prohibited from conducting a sale or transfer of the

Property, or from encumbering the title to the Property;
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7. For a preliminary injunction that Buyer, its successors, assigns, and agents pay

all taxes, insurance and homeowner’s association dues during the pendency of

this action;

8. For a preliminary injunction that Buyer, its successors, assigns, and agents be

required to segregate and deposit all rents with the Court or a Court-approved

trust account over which Buyer has no control during the pendency of this action;

9. For a mandatory injunction that the HOA and/or the HOA Trustee be compelled

to deliver to the Clerk of the Court and deposit all funds collected at the HOA

Sale pending determination by the Court of the validity of the sale and the

respective rights of the parties to the sale proceeds;

10. For general and special damages in excess of $10,000.00;

11. For attorney’s fees;

12. For costs of suit incurred herein, including post-judgment costs;

13. For any and all further relief deemed appropriate by this Court.

DATED this 8th day of May, 2018.

WRIGHT, FINLAY & ZAK, LLP

/s/ Jamie S. Hendrickson, Esq.
Regina A. Habermas, Esq.
Nevada Bar No. 8481
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7785 W. Sahara Avenue, Suite 200
Las Vegas, Nevada 89117
Attorneys for Plaintiff/Counter-Defendant, U.S.
Bank, National Association as Trustee for Merrill
Lynch Mortgage Investors Trust, Mortgage Loan
Asset-Backed Certificates, Series 2005-A8
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I certify that I am an employee of WRIGHT, FINLAY &

ZAK, LLP, and that on this 8th day of May, 2018, I did cause a true copy of the foregoing

FIRST AMENDED COMPLAINT to be e-filed and e-served through the Eighth Judicial

District EFP system pursuant to NEFCR 9.

KIM GILBERT EBRON
Diana S. Ebron, Esq.: diana@kgelegal.com

/s/ Dekova Huckaby
An Employee of WRIGHT, FINLAY & ZAK, LLP
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SAO 
DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada BarNo. 10593 
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite II 0 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool], LLC 

DISTRICT COURT 

CLARK COUNTY NEVADA 

U.S. BANK, NATIONAL ASSOCIATION AS 
TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-AB, 

Plaintiff, 
vs . 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; DOE 
INDIVIDUALS I through X, inclusive; and 
ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 

Counter/Cioss Claimant, 

vs. 

U.S. BANK, NATIONAL ASSOCIATION 
AS TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-AS; 
MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
Delaware corporation, as nominee beneficiary 

Case No. A-16-739867-C 

Dept. No. XXXI 

STIPULATION AND ORDER DISMISSING 
HENRY E. IVY AND FREDDIE S. IVY 

WITHOUT PREJUDICE 

- 1 -
JUlll '18 P1101:53* 

-P 
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for UNIVERSAL AMERICAN MORTGAGE 
COMPANY, LLC. a foreign limited liability 
company; HENRY E. IVY, an individual; and 
FREDDIE S. IVY, an individual, 

Counter-Defendant/Cross-Defendants. 

Cross-Defendants Henry E. Ivy and Freddie S. Ivy ("the lvys") stipulate and agree that 

they no longer have any interest, ownership or otherwise, in the real property commonly 

known as 7868 Marblcdoc Street, Las Vegas, NV 89149; Parcel No. 125-18-112-069 

("Property"). The Ivys have been infonned that the Property was sold on July 25, 2012 by the 

foreclosure sale conducted by Alessi & Koenig, LLC ("Alessi"), agent for Antelope 

Homeowners Association. The lvys further stipulate and agree that they will not contest the 

validity of the resulting foreclosure deed recorded in the Official Records of the Clark County 

Recorder, Instrument Number 201208030003275, or SFR Investments Pool 1, LLC's ("SFR") 

ownership interest in the Property based on the foreclosure deed. 

Based on these representations, SFR Investments Pool I, LLC and the Ivys stipulate and 
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1 agree that the lvys shall be dismissed from this action with prejudice, each party to bear its own 

2 fees and costs. 

3 u~----------------------------~-----------------------------
4 . Datedthis_dayof _____ , 2016. Datedthis~f~yof.~~Mbr ,2016. 

5 HENRY E. IVY 
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A L E R 
cvada Bar No. 10580 

7625 Dean Martin Dr., Suite II 0 
Las Vegas, Nevada 89139 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
AttorneysforSFR Investments Pool/, LLC 

e 
414 Bronc wood Drive 
Rio Vista, CA 945 17 
Cross-Defendant 

reddie8.IVY 
4 I 4 Branch wood Drive 
Rio Vista, CA 94517 
Cross-Defendant 

Dated thi~ay of~mJ.4.-, 2016. 

Approved as to form snd content: 
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1 ORDER 

2 UPON STIPULATION of the parties, and good cause appearing therefore, it is hereby 

3 ORDERED that Cross-Defendants Henry E. Ivy and Freddie S. Ivy shall be dismissed from this 

4 I action with prejudice, each party to bear its own fees and costs. 
~.,... --j l 
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DATED this~ day of __ v_J.J-----' 2018. 

Respectfully submitted: 

Diana S. Ebron, Esq. 
Nevada Bar No. 10580 
7625 Dean Martin Drive, Suite 11 0 
Las Vegas, Nevada 89139 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for SFR Investments Poo/1, LLC 

~DISTRICT COURT 
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NTSO 
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578  
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
 
 

EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
U.S. BANK, NATIONAL ASSOCIATION 
AS TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-A8, 
 

Plaintiff, 
vs. 
 
SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, DOE 
INDIVIDUALS I through X, inclusive; and 
ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 
 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 
 
                           Counter/Cross-Claimant, 
vs. 
 
U.S. BANK, NATIONAL ASSOCIATION 
AS TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-A8; 
MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
Delaware corporation, as nominee 
beneficiary for UNIVERSAL AMERICAN 
MORTGAGE COMPANY, LLC, a foreign 
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Dept. No. XXXI 
 

 
NOTICE OF ENTRY OF STIPULATION 
AND ORDER DISMISSING HENRY E. 
IVY AND FREDDIE S. IVY WITHOUT 
PREJUDICE 
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limited liability company; HENRY E. IVY, 
an individual; and FREDDIE S. IVY, an 
individual, 
 
         Counter-Defendant/Cross-Defendants. 

 

PLEASE TAKE NOTICE that on July 17, 2018 a Stipulation and Order Dismissing 

Henry E. Ivy and Freddie S. Ivy Without Prejudice was entered. A copy of said Stipulation 

and Order is attached hereto. 

 

DATED this 18th day of July, 2018. 

KIM GILBERT EBRON 
 
/s/ Diana S. Ebron  
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for SFR Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 18th day of July, 2018, pursuant to NRCP 5(b), I served via 

the Eighth Judicial District Court electronic filing system, the foregoing NOTICE OF ENTRY 

OF STIPULATION AND ORDER DISMISSING HENRY E. IVY AND FREDDIE S. IVY 

WITHOUT PREJUDICE to the following parties: 

 

DEFAULT ACCOUNT (NVefile@wrightlegal.net) 

Dekova Huckaby (dhuckaby@wrightlegal.net) 

Jamie Hendrickson (jhendrickson@wrightlegal.net) 

Karen Kao (kkao@lipsonneilson.com) 

Sydney Ochoa (sochoa@lipsonneilson.com) 

NVEfile . (nvefile@wrightlegal.net) 

Sara Aslinger . (saslinger@wrightlegal.net) 

Shadd Wade . (swade@wrightlegal.net) 

 

 

/s/ Tomas Valerio_____________________ 

An Employee of KIM GILBERT EBRON 
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NEOJ 
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578  
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
 
 

EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
U.S. BANK, NATIONAL ASSOCIATION 
AS TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-A8, 
 

Plaintiff, 
vs. 
 
SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; 
ANTELOPE HOMEOWNERS’ 
ASSOCIATION, a Nevada non-profit 
corporation; DOE INDIVIDUALS I through 
X, inclusive; and ROE CORPORATIONS I 
through X, inclusive, 

Defendants. 
 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 
 
                              Counter/Cross-Claimant, 

   Case No.: A-16-739867-C 
   
  Dept. No.: XXXI 

 
NOTICE OF ENTRY OF ORDER 
GRANTING SFR’S COUNTER-MOTION 
TO STRIKE AND GRANTING IN PART 
AND DENYING IN PART SFR’S MOTION 
FOR SUMMARY JUDGMENT 

vs. 
 
U.S. BANK, NATIONAL ASSOCIATION 
AS TRUSTEE FOR MERRILL LYNCH 
MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2005-A8; 
MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC., a 
Delaware corporation, as nominee 
beneficiary for UNIVERSAL AMERICAN 
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MORTGAGE COMPANY, LLC, a foreign 
limited liability company; HENRY E. IVY, 
an individual; and FREDDIE S. IVY, an 
individual, 
 
                          Counter/Cross-Defendants. 

PLEASE TAKE NOTICE that on October 10th, 2018 the Order Granting SFR’s 

Counter-Motion to Strike and Granting in Part and Denying in Part SFR’s Motion for 

Summary Judgment was entered. A copy of said Order is attached hereto. 
 

DATED this 11th day of October, 2018. 

KIM GILBERT EBRON 
 
/s/Diana S. Ebron  
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for SFR Investments Pool 1, LLC 

 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on this 11th day of October, 2018, pursuant to NRCP 5(b), I served 

via the Eighth Judicial District Court electronic filing system, the foregoing NOTICE OF 

ENTRY OF ORDER GRANTING SFR’S COUNTER-MOTION TO STRIKE AND 

GRANTING IN PART AND DENYING IN PART SFR’S MOTION FOR SUMMARY 

JUDGMENT to the following parties: 

Aaron Lancaster (alancaster@wrightlegal.net) 

Anna Luz (aluz@wrightlegal.net) 

DEFAULT ACCOUNT (NVefile@wrightlegal.net) 

Karen Kao (kkao@lipsonneilson.com) 

Sydney Ochoa (sochoa@lipsonneilson.com) 

NVEfile . (nvefile@wrightlegal.net) 

Sara Aslinger . (saslinger@wrightlegal.net) 

Shadd Wade . (swade@wrightlegal.net) 

J. William Ebert (bebert@lipsonneilson.com) 

/s/ Tomas Valerio_____________________ 

An Employee of KIM GILBERT EBRON 
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FFCL 
2 

3 

4 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
5 

6 
W.S. BANK, NATIONAL ASSOCIATION AS 

7 rT'RUSTEE FOR MERRILL LYNCH 
~ORTGAGE INVESTORS TRUST, 

8 MORTGAGE LOAN ASSET -BACKED 
~ERTIFICATES, SERIES 2005-A8, 

9 

10 f.'S. 
Plaintiff, 

11 
p FR INVESTMENTS POOL 1, LLC, a 

12 Nevada limited liability company, 

13 Defendants. 

14 p FR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 

15 

16 
Counter/Cross Claimant, 

17 f.'s. 

18 W.S. BANK, NATIONAL ASSOCIATION AS 
TRUSTEE FOR MERRILL LYNCH 

19 MORTGAGE INVESTORS TRUST, 
MORTGAGE LOAN ASSET-BACKED 

20 CERTIFICATES, SERIES 2005-A8, 

21 Counter/Cross Defendants. 

Case No. A-16-739867-C 

Dept. No. XXXI 

FINDINGS OF FACT AND CONCLUSIONS 
OF LAW AND JUDGMENT 

22 This matter came before the Court for trial on April 16, 17, 18, 23, 24, 

23 2019, and May 20, 2019. Karen L. Hanks, Esq. and Jason G. Martinez, Esq. 

24 appeared on behalf of SFR Investments Pool1, LLC ("SFR"). Natalie Lehman, 

25 Esq. and Dana Nitz, Esq. appeared on behalf of U.S. Bank National Association 

26 as Trustee for Merrill Lynch Mortgage Investors Trust, Mortgage Loan Asset-

27 Backed Certificates, Series 2005-A8 ("U.S. Bank"). Having reviewed and 

28 
.IOANNA S. KISHNER 

DISTRICT JUDGE 
DEPARTMENT XXXI 

LAS \'EGAS, NEVADA l<9155 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

considered the facts, testimony of witnesses and arguments of counsel, for the 

reasons stated on the record, and good cause appearing, the Court makes the 

following Findings of Fact and Conclusions of Law: 1 

I. FINDINGS OF FACT 

Some of the following facts were stipulated to by the parties by way of 

their Amended Joint Pre-Trial Memorandum. Where such facts were stipulated, 

the Court takes such facts and unrefuted and undisputed: 

1. In 1991, Nevada adopted the Uniform Common Interest Ownership 

Act as NRS 116, including NRS 116.3116(2). 

2. On June 23, 2004, the Antelope Homeowners Association 

("Association") perfected and gave notice of its lien by recording its Declaration of 

Covenants, Conditions, and Restrictions ("CC&Rs") in the Official Records of the 
13 

Clark County Recorder as Instrument No. 200406230002013. (Ex. 1 ).2 

14 
Thereafter the Association recorded a Second Amendment to CC&Rs as 

15 
Instrument No. 200609140003739. (Ex. 2.) 

16 
3. On May 23, 2005, a Grant, Bargain Sale Deed transferring the real 

17 
property commonly known as 7868 Marbledoe Street, Las Vegas, Nevada 

18 
89149; Parcel No. 125-18-112-069 ("Property") Henry and Freddie Ivy ("Ivies") 

19 
was recorded in the Official Records of the Clark County Recorder as Instrument 

20 
No. 200610030004304. (Ex. 3.) 

21 
4. On May 23, 2005, a Deed of Trust identifying Mortgage Electronic 

22 
Registrations Systems, Inc. ("MERS") as nominee beneficiary for the originating 

23 

24 

25 1 Pursuant to the agreement of the parties, the proposed Findings were filed and submitted by 
June 4, 2019. Any Findings of Fact that are more appropriately Conclusions of Law shall be so 

26 deemed. Any Conclusions of Law that are more appropriately Findings of Fact shall be so 
deemed. 

27 

28 
JOANNA S. KISHNER 

DISTRICT JUDGE 
DEPARTMENT XXXI 

LAS \'EGAS, NE\'ADA ~()155 

2 The Parties stipulated to this fact. 

2 
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lender, Universal American Mortgage Company, LLC ("Universal"), as Instrument 

No. 200505230004228 ("Deed of Trust"). (Ex. 5l 
5. On November 12, 2009, the Association, through its agent, Alessi & 

Koenig, LLC ("Alessi"), recorded a Notice of Delinquent Assessment Lien 

("NODAL") in the Official Records of the Clark County Recorder as Instrument 

No. 200911120004474. (Ex. 9.)4 

6. On February 17, 2011, Alessi recorded a Notice of Default and 

Election to Sell Under Homeowners Association Lien ("NOD") in the Official 

Records of the Clark County Recorder as Instrument No. 201102170001289. 

(Ex. 11.)5 

7. On April 11, 2011, Alessi recorded a Notice of Sale ("NOS #1 ") in 

the Official Records of the Clark County Recorder as Instrument No. 

201108110003087. (Ex. 12.f 

8. On April 16, 2012, Alessi recorded a Notice of Sale ("NOS #2") in 

the Official Records of the Clark County Recorder as Instrument No. 

201204160000922. (Ex. 13.)7 

9. On July 2, 2012, Alessi recorded a Notice of Sale ("NOS #3") in the 

Official Records of the Clark County Recorder as Instrument No. 

201207020001432.(Ex. 14.f 

3 The parties stipulated to this fact. 

4 The parties stipulated to this fact. 

5 The parties stipulated to this fact. 

6 The parties stipulated to this fact. 

7 The parties stipulated to this fact. 

8 The parties stipulated to this fact. 

3 



10. Alessi, on behalf of the Association, mailed the NOD, NOS #1, 
2 

NOS#2 and NOS#3 to U.S. Bank's predecessor in interest, Universal and/or its 
3 

agent(s).9 

4 
11. Universal, the then recorded beneficiary of the Deed of Trust, 

5 
and/or its agent(s), received the NOD, NOS #1, NOS#2 and NOS#3.10 

6 
12. The Association foreclosure sale occurred on July 25, 2012 

7 
("Sale"). 11 

8 
13. 

9 

On August 3, 2012, a Trustee's Deed Upon Sale ("Trustee's Deed") 

was recorded in the Official Records of the Clark County Recorder, conveying 
10 

the Property to SFR Investments Pool1, LLC ("SFR"). (Ex. 15.) 12 

11 
14. SFR paid Alessi $5,950.00 in exchange for the Trustee's Deed. 

12 
15. At the time of the Association Sale, Universal was the owner of the 

13 
Ivy Note and beneficiary of record of the Deed of Trust. 13 

14 
16. On June 1, 2018, a Corporate Assignment of Deed of Trust was 

15 
recorded in which all beneficial interest in the Deed of Trust was purportedly 

16 
assigned to GreenPoint Mortgage Funding, Inc. (Ex. 34.)14 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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17. On July 2, 2018, a Corporate Assignment of Deed of Trust was 

recorded in which all beneficial interest in the Deed of Trust was purportedly 

assigned to U.S. Bank National Association , as trustee, successor in interest to 

Wachovia Bank, National Association, as trustee for Merrill Lynch Mortgage 

9 The parties stipulated to this fact. 

10 The parties stipulated to this fact. 

11 The parties stipulated to thi s fact. 

12 The parties stipulated to this fact. 

13 The parties stipulated to this fact. 

14 The parties stipulated to this fact. 
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Investors Trust, Mortgage Loan Asset-Backed Certificates, Series 2005-AS ("U.S. 

Bank"). (Ex. 42.)15 

18. On July 12, 2016, U.S. Bank filed a complaint against SFR. 

Nowhere in the complaint does U.S. Bank plead tender or any facts related to 

tender. 

19. On May 8, 2018, U.S. Bank filed an amended complaint. This is the 

first pleading where U.S. Bank pleads tender. 

II. CONCLUSIONS OF LAW 

A. Evidentiary Rulings Re Witnesses Made During Trial 

1. U.S. Bank attempted to call a witness from Universal American 

Mortgage Company, LLC. The Court granted SFR's objection to the same for 

the following reasons: U.S. Bank never identified a witness by name for Universal 

in violation of NRCP 16.1. There was no good cause presented for the failure to 

name the witness. SFR raised timely objection(s). SFR also established that it 

would be prejudiced if the Court allowed the unnamed witness to testify as they 

had no opportunity to depose or have knowledge of what the witness would 

state. After a full opportunity for oral argument by the parties the Court found the 

Bank's conduct to be a per se violation of the Rule and under Rule 16.1 ( e )(3) 

combined with the prejudice meant that the witness was precluded from 

testifying at trial. 

2. U.S. Bank attempted to call a witness from the Nevada Real Estate 

Division ("NRED") by the name of Teralyn Thompson. The Court granted SFR's 

objection to the same after a full hearing on the merits. The Court's reasoning 

15 The parties stipulated to this fact. 

5 



included inter alia: Neither NRED, nor Ms. Thompson were disclosed under 
2 

NRCP 16.1 as required. There was no good cause cited for the failure to name 
3 

4 

5 

6 

7 

8 

9 

her. Likewise, the documents for which the witness was expected to testify were 

never disclosed as required by Rule 16.1. The first time these documents were 

asserted to have been mentioned was the day before trial, via email to counsel 

for SFR. The Court finds this to be a per se violation. Both the witness and the 

documents were readily available during the discovery period, and the Bank was 

aware of NRED's involvement by virtue of the NRED mediation; notice of 

completion of which was filed on January 9, 2018. The Court further found that 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

the Bank had not shown good cause why the Bank failed to disclose the witness 

and documents or sought relief from the Court to extend discovery. SFR raised 

timely objection(s). The Court further found that SFR was prejudiced by the 

failure to disclose as it could not depose the witness; did not prepare to have the 

documents taken into account in the case; and thus, it would not be proper to 

allow the witness to testify or have the documents introduced for the first time at 

trial. 

3. U.S. Bank attempted to call Harrison Whitaker, an employee of 

Ocwen Financial Corporation, as both a witness on behalf of U.S. Bank and as 

custodian of records. After a full hearing on the merits, the Court granted SFR's 
20 

21 

22 

23 

24 

objection to the same for the following reasons: Neither Mr. Whittaker nor 

Ocwen were disclosed as a witness in this case as required by NRCP 16.1 and 

the Court finds this is a per se violation. SFR raised timely objection(s). The 

Bank knew at the time it was hired by Ocwen, that Ocwen was acting as the loan 

servicer; and, therefore, if they intended to call Ocwen as a witness at trial, the 
25 

26 

27 

28 
JOANNA S. KISilNER 

DISTRICT JUDGE 
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Bank could have disclosed an Ocwen witness. The Court acknowledges the 

Bank produced Katherine Ortwerth as its 30(b)(6) witness during discovery and 

took the fact that she left Ocwen into account. Given she left Ocwen's employ in 

6 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

or around February 2019, and the trial was several months later, the Court found 

that the Bank never named another witness for Ocwen or disclosed Ocwen 

overall as a potential witnes despite having time to do so. The Bank also chose 

not to file a pre-trial motion to handle this issue despite knowing that SFR had 

timely objected. The Court also found that SFR established it would be 

prejudiced and thus in light of the totality of the circumstances, the Court found it 

proper to sustain SFR's objection. 

B. Rule 52(c) Motions 

4. At the close of U.S. Bank's case in chief, SFR brought several Rule 

52( c) motions based on the issues of law identified by U.S. Bank in the joint pre-

trial memorandum. 

5. As to the Motion Re: Issue #5, whether the HOA's foreclosure sale 

was wrongful and/or complied with the provisions of NRS Chapter 116, to the 

extent tender is alleged, the Court denied the Motion without prejudice. 

6. As to the Motion re: Issue #6, whether the HOA's foreclosure sale 

should be set aside, and within that inquiry: (a) whether the price paid at the 

foreclosure sale was inadequate; and (b) whether there were elements of fraud, 

unfairness, and/or oppression in the HOA foreclosure process and resulting sale, 
19 

20 

21 

22 

the Court granted this Motion. The only evidence U.S. Bank proffered for value 

was the Assessor's taxable value for 2008 and 2010. There being no value from 

2012 for the Court to compare to the price paid by SFR at the 2012 sale, the 

Court cannot determine whether the price paid was grossly inadequate. But 
23 

even if the Court could compare the price paid to the proffered values, price 
24 

alone is not enough. There must be additional evidence of fraud, unfairness, and 
25 

oppression that accounted for or brought about the price paid, and the Court 
26 

27 

28 
.JOANNA S. KISIINilR 
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finds no such evidence. See Nationstar Mortgage, LLC v. Saticoy Bay, LLC 

Series 2227 Shadow Canyon, 405 P.3d 641,647 citing Golden v. Tomiyasu, 79 

7 
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10 

11 

12 

13 

14 

15 

16 

17 

Nev. 503, 514, 387 P.2d 989,995 (1963) (internal citations omitted) (emphasis 

added). 

7. As to the Motion Re: Issue #7, whether the mortgage protection 

clause(s) in the CC&Rs was applicable to subordinate the HOA assessment lien 

to the Deed of Trust or preclude extinguishment of the Deed of Trust by a 

foreclosure sale under NRS 116.31162 through NRS 116.31168, the Court 

granted this Motion. No CC&Rs were admitted into evidence, so the Court 

cannot determine whether a mortgage protection clause even existed in the 

Association's CC&Rs. 

8. As to the Motion Re: Issue #8, whether the recitals in the 

Foreclosure Deed are conclusive proof of any matter contained therein, the Court 

granted this Motion in part. The Motion is granted with respect to those recitals 

contained in the Foreclosure Deed. As to the equity portion, the Motion is denied 

without prejudice. 

9. As to the Motion Re: Issue #9, whether the HOA lien and Notices 

of Default and Sale included items and amounts not permitted by the CC&Rs and 

NRS Chapter 116, the Court grants the Motion in part. It is granted as to the 
18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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CC&Rs as these were never admitted, so there is no proof the notices included 

amounts not permitted by the CC&Rs. The Motion is also granted as to NRS 

116. There is no evidence the Notices included amounts not permitted by NRS 

116. The Court denies, without prejudice, as to the superpriority amount. 

10. As to the Motion Re: Issue #1 0, whether SFR was a bona fide 

purchaser of the Property as a matter of Nevada law, the Court denied this 

Motion without prejudice. 

8 
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C. Subject Matter Jurisdiction 

11 . At the time U.S. Bank filed its Complaint (July 12, 2016), U.S. Bank 

was not the real party in interest and lacked standing; and therefore, under 

NRCP 12(h)(3), dismissal of U.S. Bank's action is mandated. 

12. Under NRCP 17(a), "[a]n action must be prosecuted in the name of 

the real party in interest." 

13. "A real party in interest is one who possesses the right to enforce 

the claim and has a significant interest in the litigation." Arguello v. Sunset 

Station, Inc., 127 Nev. 365, 368, 252 P.3d 206, 208 (2011) (internal quotations 

omitted). 

14. In short, the determination is whether the plaintiff is the correct 

party to bring the suit. See Elley v. Stephens, 104 Nev. 413, 416-17, 760 P.2d 

768, 771 (1988) ("appellants are asserting someone else's potential legal 

problem; they are not the proper party to assert [this claim]"); see also Hammes 

v. Brumley, 659 N.E.2d 1021, 1030 (Ind. 1995) (citing Bowen v. Metro Bd. Of 

Zoning Appeals, 317 N.E.2d 193 (Ind. App. 1974)) (a real party in interest is the 

person who is the true owner of the right sought to be enforced). 

15. Here, the parties stipulated that at the time of the Association sale, 

Universal was owner of the Ivy Note and beneficiary of record of the Deed of 

Trust. 

16. Also, at the time U.S. Bank filed its Complaint (July 12, 2016), 

Universal was still the recorded beneficiary of the Deed of Trust. (Ex. 5.) This is 

another stipulated fact by the parties. 

17. As such, Universal was the real party in interest on July 12, 2016, 

not U.S. Bank. 

18. "The inquiry into whether a party is a real party in interest overlaps 

9 
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with the question of standing. " Arguello, 252 P.3d at 208. The question of 

standing "focuses on the party seeking adjudication rather than on the issues 

sought to be adjudicated." Szilagyi v. Testa, 99 Nev. 834, 838, 673 P.2d 495, 498 

(1983). In other to have standing, the party must also have suffered a legally 

redressable harm and the suit must be "ripe" and not "moot" (at least as to the 

particular plaintiff) at the time of the lawsuit. See Schwartz v. Lopez, 382 P .3d 

886, 894 (Nev. 2016) (to establish standing, a party must show the occurrence of 

an injury that is personal to him and not merely a generalized grievance.) 

(emphasis added.) 

19. Whether a party has standing is a question that goes to the court's 

jurisdiction. Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 964-65, 194 

P.3d 96, 105 (2008); Vaile v. Eighth Jud. Dist. Ct., 118 Nev. 262, 276, 44 P.3d 

506, 515-16 (2002). 

20. A court lacks the power to grant relief when (1) an indispensable 

party is absent; or (2) the dispute is moot or not yet ripe, or a party does not have 

the legal right to seek or receive the requested relief. See State Indus. Ins. Sys. 

v. Sleeper, 100 Nev. 267, 269, 679 P.2d 1273, 1274 (1984) ("There can be no 

dispute that lack of subject matter jurisdiction renders a judgment void"). See 

generally John G. Roberts, Jr., Article Ill Limits on Statutory Standing, 42 Duke 

L.J. 1219, 1230 (1993); Antonin Scalia, The Doctrine of Standing as an Essential 

Element of the Separation of Powers, 17 Suffolk U.L.Rev. 881, 881 (1983). 

21. "Nevada has a long history of requiring an actual justiciable 

controversy as a predicate to judicial relief" i.e. standing. In re Amerco Derivative 

Litig., 127 Nev. 196, 213, 252 P.3d 681, 694 (2011) (internal quotations omitted) 

(citing Doe v. Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986)). 

22. Further, "a justiciable controversy [is] a preliminary hurdle to an 

award of declaratory relief." Doe v. Bryan , 102 Nev. 523, 525, 728 P.2d 443, 444 
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citing Southern Pacific Co. v. Dickerson, 80 Nev. 572, 576, 397 P.3d 187, 190 

(1964)). What constitutes a justiciable controversy is defined in Kress v. Corey, 

65 Nev. 1, 189 P.2d 352 (1948) as: 

(1) there must exist a justiciable controversy; that is to say, a 
controversy in which a claim of right is asserted against one 
who has an interest in contesting it; (2) the controversy must be 
between persons whose interests are adverse; (3) the party 
seeking declaratory relief must have a legal interest in the 
controversy, that is to say, a legally protectable interest; and (4) 
the issue involved in the controversy must be ripe for judicial 
determination. 

23. Here, U.S. Bank falls short of these requirements. First, U.S. Bank 

had no claim of right at the time of filing the Complaint because it did not become 

the recorded beneficiary until July 2, 2018, nearly two years after the filing of the 

Complaint. Thus, U.S. Bank had no interest in the Deed of Trust at the time the 

Complaint filed. Second, in order for U.S. Bank's interest to be adverse to 

SFR's, U.S. Bank would actually have to have an interest in the first place. But 

at the time of filing the Complaint, U.S. Bank had no interest in the Deed of Trust. 

Third, because U.S. Bank had no interest at the time it sued SFR, it follows that 

U.S. Bank did not have a legally protectable interest at the time of filing. Finally, 

because U.S. Bank had no interest at the time it sued SFR, all claims U.S. Bank 

asserted against SFR were not ripe for judicial determination. 

24. Based on the above, U.S. Bank has failed to show a justiciable 

controversy and failed to show any injury. As such, U.S. Bank lacked standing at 

the time the claims were filed against SFR. 

25. Nor can the later assignment to U.S Bank in July 2018, while this 

case was pending, cure the lack of subject matter jurisdiction at the outset. This 

11 
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is so because subject matter jurisdiction "cannot be conferred by the parties." 

Swan v. Swan, 106 Nev. 464,469,796 P.2d 221,224 (1990). 

26. Under NRCP 12(h)(3), "[i]f the court determines at any time that it 

lacks subject-matter jurisdiction, the court must dismiss the action." 

27. Because the Court finds that U.S. Bank was neither the real party in 

interest, nor did it have standing at the time it filed its Complaint, the Court finds it 

lacked subject matter jurisdiction from the outset. As such, under NRCP 

12(h)(3), this Court dismisses U.S. Bank's action. 

D. Statute of Limitations 

28. U.S. Bank alleges "quiet title" against SFR. In Nevada, "quiet title" 

is just a slang term to identify any action where one party claims an interest in 

real property adverse to another. Thus, the title of U.S. Bank's claim does 

nothing to assist the Court in determining which statute of limitations applies. In 

order to determine this, the Court must look at the nature of the grievance to 

determine the character of the action, rather than the labels in the pleadings. 

Torrealba v. Kesmetis, 124 Nev. 95, 178 P.3d 716, 723 (2008). 

29. Here, when the nature of U.S. Bank's grievance is analyzed, 

tender, i.e. the Association lacked authority to foreclose because the default of 

the superpriority portion was cured, it becomes readily apparent that a three-year 

statute of limitations applies under NRS 11.190(3)(a). 

30. As the Nevada Supreme Court noted in Torrealba, "[t]he phrase 

'liability created by statute' means a liability which would not exist but for the 

statute." Torreabla, 178 P.3d at 722. The Court further noted, "[w]here a duty 

exists only by virtue of a statute ... the obligation is one created by statute."" /d. 
25 

26 

27 

28 
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quoting Gonzalez v. Pacific Fruit Express Co., 99 F.Supp. 1012, 1015 

(D.Nev.1951) (quoting Abram v. San Joaquin Cotton Oil Co., 46 F.Supp. 969, 

976 (D.Cal.1942)) (internal citations and quotations omitted). 
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31. Here, the "character" of U.S. Bank's tender claim is simple: the 

Association had a duty to accept SANA's tender, and it unjustifiably refused it. 

U.S. Bank even pled as much: "[t]he HOA trustee refused to accept [SANA's] 

tender." By virtue of this "rejection" U.S. Bank claims the "liability" is a void sale 

resulting in SFR taking subject to the deed of trust. This duty to accept tender 

arises implicitly from NRS 116 because as the Nevada Supreme Court noted, it 

is the statute, i.e. NRS 116.3116 that governs liens against units for HOA 

assessments and details the portion of the lien that has superpriority status." 

Bank of America, N.A. v. SFR Investments Pool 1, LLC, 427 P .3d 113, 116 (Nev. 

2018) ("SFR /If') . 

32. In other words, but for the statute, there would be no superpriority 

portion and, in turn, no duty on the part of the Association to accept payment of 

this portion from a bank, like SANA. Moreover, but for the Association's 

rejection, there would be no liability on the part of SFR by way of taking, subject 

to the Deed of Trust. All told, the Association's lien is created by statute; the 

superpriority mechanism of that lien is created by statute; the superpriority 

portion is fixed by statute; and the Association's implicit duty to accept payment 

of the superpriority portion is created by statute. See Torrealba, 178 P.3d at 723. 

33. Based on this, U.S. Bank's tender claim is subject to the three-year 

statute of limitations prescribed by NRS 11.190(3)(a). Here, the sale occurred on 

July 25, 2012. Thus, the date by which U.S. Bank had to file its tender claim was 

July 25, 2015. Having not alleged its tender claim until May 5, 2018, U.S. Bank's 

tender claim is time-barred. 

34. The Court rejects U.S. Bank's argument that a five-year statute of 

limitations under NRS 11.070 and NRS 11 .080 applies. Neither of these statutes 

are time-bar statutes; they are standing statutes. Regardless, neither statute 

could ever apply to U.S. Bank as it never possessed the subject property, which 

13 
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both statutes require. But even if a five-year statute of limitations did apply, U.S. 

Bank would still be time-barred as it did not plead tender until nearly six years 

after the sale. 

35. The Court rejects U.S. Bank's argument that its Amended 

Complaint (filed May 5, 2018) relates-back to its original Complaint (filed July 12, 

2016). For one, because a three-year statute of limitations applies, relation-back 

does not save the bank as the original Complaint is time-barred. But even if the 

Court applied a longer statute of limitations, relation-back would not apply. 

36. NRCP 15(c) states "[w]henever the claim or defense asserted in the 

amended pleading arose out of the conduct, transaction, or occurrence set forth 

or attempted to be set forth in the original pleading, the amendment relates back 

to the date of the original pleading." However, "where the original pleading does 
13 

14 

15 

16 

not give a defendant 'fair notice of what the plaintiff's [amended] claim is and the 

grounds upon which it rests,' the purpose of the statute of limitations has not 

been satisfied and it is 'not an original pleading that [can] be rehabilitated by 

invoking Rule 15(c)."' Baldwin County Welcome Center v. Brown, 466 U.S. 147, 
17 

149 n. 3, 104 S.Ct. 1723 (internal marks and citation omitted). See also, Glover 
18 

v. F.D.I.C., 698 F.3d 139, 146 (3d Cir. 2012). 
19 

37. In other words, the analysis under NRCP 15(c) is "whether the 
20 

original complaint adequately notified the defendants of the basis for liability the 
21 
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plaintiffs would later advance in the amended complaint." Meijer, Inc. v. Biovail 

Corp., 533 F.3d 857, 866 (D.C. Cir. 2008) (emphasis added). Similarly, Nevada 

law will not allow a new claim based upon a new theory of liability asserted in an 

amended pleading to relate-back under NRCP 15(c) after the statute of 

limitations has run. Nelson v. City of Las Vegas, 99 Nev. 548, 556-57, 665 P.2d 

1141, 1146 (1983). 
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38. Here, U.S. Bank's original complaint, filed on July 12, 2016, never 

pled tender or any allegations related to tender. It made no allegations 

whatsoever that the super-priority portion was cured. Simply put, anyone reading 

the original Complaint would have no idea U.S. Bank would later claim it 

tendered the superpriority portion of the lien. Compare this to U.S. Bank's 

Amended Complaint, U.S. Bank completely changed the basis for which it was 

challenging the sale i.e. tender. Because of this there is no relation-back. See 

Nutton v. Sunset Station, Inc., 357 P.3d 966 (Nev. 2015). This provides an 

independent basis for U. S. Bank's claims to fail. 

E. U.S. Bank Failed to Prove a Deliver of a Valid Tender 

39. In Nevada, "[v]alid tender requires payment in full." SFR Ill, 427 

P.3d 113 at 117. 

40. Under NRS 116.31162(b), the superpriority portion of the 

Association's lien is comprised of (1) nine-months of common assessments; and .,. 

(2) charges incurred for nuisance-abatement and maintenance under NRS 

116.310312. 

41. In Nevada, "[t]he burden of demonstrating that the delinquency was 

cured presale, rendering the sale void, [is] on the party challenging the 

foreclosure ... " Resources Group, LLC v. Nevada Association Services, Inc., 437 

P.3d 154, 156 (Nev. 2019). 

42. Thus, under Nevada law U.S. Bank bears the burden of proving 

what the superpriority amount was at the time of the sale, and that it delivered a 

full payment of this amount prior to the sale. 

43. At trial, U.S. Bank offered a letter with a check written from Miles 

Bauer's Trust Account in the amount of $405.00, dated December 16, 2011, (Ex. 

24), but there was no evidence the check was in fact delivered to Alessi. Mr. 

Jung only testified about general practices of the firm in terms of delivering 

15 
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21 

similar checks like the one at Ex. 24, but had no personal knowledge about Ex. 

24; and therefore, offered no specific testimony about Ex. 24. (Testimony of R. 

Jung, Day 1, at 6:5-15; 25:16-20; 25:24-25-26:1-4.) 

45. Mr. Jung was asked if he recalled sending a tender check in this 

case, and his answer was, "[i]dependently, I don't." (/d. at 26:17-19.) 

44. U.S. Bank offered no run slip or testimony from any runner that Ex. 

24 was in fact delivered to Alessi prior to the sale. This is compelling to the Court 

in light ·of Mr. Jung's testimony that the practice of Miles Bauer was to deliver 

said letters via runner. (/d. at 26:6-8.) This also comports with Mr. Alessi's 

testimony. (Testimony of D. Alessi, Day 3, at 86:16-23.) 

55. U.S. Bank offered no receipt of copy to show delivery. This is 

compelling to the Court in light of Mr. Alessi's testimony that delivery of said 

letters were accompanied by an ROC that Alessi signed when it accepted the 

letter. (/d. at 86:1-18.) 

56. Further, Mr. Alessi testified that it was the practice of Alessi to 

maintain a copy of letters like Ex. 24 in the file and/or notate its status report of 

receipt of such letter. (/d. at 85:7-10; 14-19; 87:2-7.) The letter was absent from 

Alessi's file and the status report does not notate receipt of Ex. 24. (/d. at 84:16-

19; see also, Ex. 30.) 

57. NRS 51 .145 provides that "[e]vidence that a matter is not included 

in the records in any form, of a regularly conducted activity, can be used to prove 
22 

23 
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the nonoccurrence or nonexistence of the matter, if the matter was of a kind of 

which was regularly made and preserved ." 

58. What is included in the status report, in addition to what is not, also 

convinces the Court that Ex. 24 was not delivered. Specifically, on June 8, 2012, 

and July 3, 2012, nearly a year after Ex. 24 was dated, Alessi received two 

payoff requests from Miles Bauer. Had Miles Bauer delivered Ex. 24, these 

16 
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servicer of the loan, inquired of Alessi about excess proceeds on September 24, 

2014. (/d.) Had the Bank believed it tendered the superpriority amount, its 

servicer would not have sought out excess proceeds as these monies are only 
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available to junior, extinguished lienholders. See NRS 116.31164. 

59. All told, U.S. Bank failed to prove by a preponderance of the 

evidence that Ex. 24 was delivered. But even more damaging to U.S. Bank's 

claim is it never proved the superpriority amount. At trial, no ledgers were 

admitted into evidence that could prove this amount. Likewise, the Court strikes 

Mr. Alessi's testimony about the amount of the monthly assessments in 2009 as 

this testimony constituted inadmissible hearsay to which SFR timely objected. 

60. Having failed to prove the superpriority amount, even if this Court 

could find Ex. 24 was delivered prior to the sale (which it cannot), the amount is 

meaningless as the Court cannot determine from the evidence whether it was a 

payment in full. 

61 . Having failed to prove its tender claim, the Court concludes the sale 

extinguished the Deed of Trust. 

ORDER 

1. IT IS HEREBY ORDERED, ADJUDGED, AND DECREED U.S. 

Bank's action against SFR is DISMISSED on the basis the Court lacked subject 

matter jurisdiction at the time U.S. Bank filed its action. 

2. IT IS HEREBY ORDERED, ADJUDGED AND DECREED U.S. 

Bank's claim against SFR, which is grounded in tender, is time-barred. 

3. IT IS HEREBY ORDERED, ADJUDGED, AND DECREED the 

Deed of Trust recorded against real property located at 7868 Marbledoe Street, 

Las Vegas, Nevada 89149; Parcel No. 125-18-112-069, recorded in the Official 

17 
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Records of the Clark County Recorder as Instrument No. 200505230004228, 

was extinguished by the July 25, 2012 Association sale. 

2. IT IS FURTHER ORDERED, ADJUDGED, AND DECREED U.S. 

Bank its predecessors in interest and successors and assigns, principals, or 

anyone else claiming an interest in the Deed of Trust, have no further right, title 

or interest in real property located at 7868 Marbledoe Street, Las Vegas, Nevada 

89149; Parcel No. 125-18-112-069 and are hereby permanently enjoined from 

taking any further action to enforce the now extinguished Deed of Trust, including 

but not limited to, clouding title, initiating or continuing to initiate foreclosure 
10 
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proceedings, or taking any other actions to sell or transfer the Property. 

3. IT IS FURTHER ORDERED, ADJUDGED, AND DECREED title to 

real property located at 7868 Marbledoe Street, Las Vegas, Nevada 89149; 

Parcel No. 125-18-112-069 is hereby quieted in favor of SFR. 

4. IT IS FURTHER ORDERED, ADJUDGED, AND DECREED the lis 

pendens recorded in the Official Records of the Clark County Recorder as 

Instrument No. 20160713-0002695 is expunged. 

IT IS SO ORDERED. 

DATED this 141
h day of June, 2019. 

18 
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PLEASE TAKE NOTICE that on June 18, 2019 the FINDINGS OF FACT AND 

CONCLUSIONS OF LAW AND JUDGMENT was entered.  A copy of said Order is attached 

hereto. 

DATED this 19th day of June, 2019. 

KIM GILBERT EBRON 
 
/s/ Diana S. Ebron  
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for SFR Investments Pool 1, LLC 
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J. William Ebert bebert@lipsonneilson.com 

Karen Kao kkao@lipsonneilson.com 
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