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[X] (Nevada) I declare that I am employed in the office of a member of the 

bar of this Court at whose discretion the service was made. 

/s/ Carla Llarena  
An employee of Akerman LLP
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CLERK OF THE COURT 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

WEST SUNSET 2050 TRUST, a Nevada Trust, 

Plaintiff, 

V. 

NEW FREEDOM MORTGAGE 
CORPORATION, a Foreign Corporation; 
BANK OF AMERICA, N.A., a National 
Association; NATIONSTAR MORTGAGE, 
LLC, a Foreign Limited Liability Company; 
COOPER CASTLE LAW FIRM, LLP, a Nevada 
Limited Liability Partnership; STEPHANIE 
TABLANTE, an individual; DOES I through X; 
and ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No.: 
Dept.: 

A-13-691323-C 
XXI 

NATIONSTAR MORTGAGE, LLC'S 
ANSWER, COUNTERCLAIM AGAINST 
WEST SUNSET 2050 TRUST AND CROSS
CLAIM AGAINST STEPHANIE 
TABLANTE 

Nationstar Mortgage, LLC, (Nationstar), answers plaintiffNEVADA NEW BUILDS LLC's 

complaint as follows: 

1. Nationstar lacks sufficient knowledge or information to admit or deny the allegations 

set forth in paragraphs 1-4, 10-13, 34, and 36 of the complaint and denies each allegation contained 

in those paragraphs on that basis. 

2. Nationstar denies the allegations set forth in paragraphs 5-7, 14, 16, 19, 21,23-25,28-

33, and 37-40 of the complaint. 

3. With respect to paragraph 8 of the complaint, Nationstar responds that the law cited 
{28649609; 1} 
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speaks for itself. 

2 4. With respect to paragraphs 9, 15, 17, 18, 20, and 22 of the complaint, Nationstar 

3 responds that the recorded documents referenced speak for themselves. 

4 5. With respect to paragraph 15 of the complaint, Nationstar denies that plaintiff is 

5 entitled to the relief described therein. 

6 6. Paragraph 27 of the complaint is merely a statement of this Court's jurisdiction, and 

7 no response thereto is required. 

8 WHEREFORE, Nationstar prays for the following: 

9 1. That plaintiff takes nothing by way of its complaint; 

10 2. For attorney's fees and costs of defending this action; and 

0 "' 11 r-
M on 3. For such other and further relief as this Court deems just and proper. 
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AFFIRMATIVE DEFENSES 

1. Plaintiff fails to state claims upon which relief may be granted. 

2. The foreclosure sale at issue cannot eliminate a senior deed of trust under NRS 

116.311635 and NRS 21.130 . 

3. The foreclosure sale at issue cannot eliminate a senior deed of trust because it was 
0 J :s 
,...; ~ 17 commercially unreasonable. 

18 4. The foreclosure sale at issue is void due to lack of proper notice. 

19 5. Nationstar acted in good faith at all times. 

20 6. Due to plaintiffs own actions, plaintiff is estopped from asserting the claims in the 

21 complaint. 

22 7. Plaintiffs claims may be barred by applicable limitations on actions, including the 

23 statute of limitations. 

24 8. The liability, if any, of Nationstar must be reduced by the percentage of fault of 

25 plaintiff and others. 

26 9. Plaintiffs claims and causes of action are barred, in whole or in part, due to plaintiffs 

27 failure to mitigate, minimize, or otherwise avoid its alleged damages. 

28 
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10. Plaintiffs claims are barred because any injury it suffered was the result of the actions 

of an intervening superseding cause over which Nationstar had no control. 

11. Plaintiffs claims are barred pursuant to the laches doctrine. 

12. Any act or omission on the part of Nationstar was not the proximate cause of the 

alleged injuries or damages, if any, sustained by plaintiff. 

13. The liability ofNationstar, if any, is several and not joint and several, and based upon 

each defendant's own acts and not the acts of others. 

14. Nationstar owed no duty to plaintiff. 

15. N ationstar was unaware of any wrongdoing by any other defendant or third party. 

16. Nationstar did not ratify the actions of any other defendant. 

17. Plaintiff has waived any claims against Nationstar. 

18. Plaintiff has released any claims against Nationstar. 

19. Plaintiff has failed to do equity. 

20. Plaintiff acted with unclean hands. 

21. Plaintiff assumed the risks when it purchased the property. 

22. Plaintiff has not stated any basis to rescind any instruments or liens encumbering the 

property. 

23. Plaintiff is not a bonafide purchaser. 

24. Nationstar reserves the right to assert additional affirmative defenses that become 

apparent during discovery. 

COUNTERCLAIM AND CROSS-CLAIM 

Nationstar counterclaims against plaintiff West Sunset 2050 Trust (West Sunset), and cross

claims against defendant Stephanie Tablante (Tablante ), as follows: 

1. Upon information and belief, West Sunset is a trust and citizen ofNcvada. 

2. Upon information and belief, Tablante is a resident of the state ofNevada. 

3. Nationstar is a Delaware limited liability company with its principal place of business 

in the State of Texas. 

{28649609; 1} 3 
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4. Nationstar will seek leave of this Court to add the Tuscano Homeowners Association 

(Tuscano HOA) as a party to this action. Upon information and belief, Tuscano HOA is a domestic 

non-profit corporation. 

FACTUAL BACKGROUND 

5. Upon information and belief, Tablante purchased the property located at 7255 W. 

Sunset Road, unit 2050, Las Vegas Nevada 89113 in or about December 2005. 

6. Tablante financed the purchase of the property by obtaining a mortgage loan in the 

amount of $176,750 from New Freedom Mortgage Corporation. 

7. A deed of trust securing the mortgage loan obtained by Tablante was recorded on the 

property as instrument no. 200512070002367 in the Clark County official records. 

8. Upon information and belief Tablantc, or her agent, unilaterally attempted to deed the 

property back to New Freedom Mortgage Corporation by creating and recording a false deed in lieu 

of foreclosure. 

9. The improper deed in lieu of foreclosure was recorded first as instrument no. 

201103030003444, and was later re-recorded as instrument no. 201106210002567. 

10. Upon information and belief, neither deed in lieu of foreclosure was ever accepted by 

New Freedom Mortgage Corporation. 

11. Neither deed in lieu of foreclosure bear any signature of New Freedom Mortgage 

Corporation. 

12. The deeds in lieu of foreclosure do not satisfy the Nevada Statute of Frauds, codified 

as NRS 111.220. 

13. On or about July 28, 2011, the deed of trust was assigned to BAC Home Loans 

Servicing, LP. 

14. The assignment to BAC Home Loans Servicing, LP was recorded as instrument no. 

201107290000895. 

15. 

16. 

{28649609; 1} 

On or about February 28, 2013, the deed oftrust was assigned to Nationstar. 

The assignment to Nationstarwas recorded as instrument no. 201303200000887. 
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17. On or about April 4, 20 14, Red Rock Financial Services, on behalf of the Tuscano 

2 HOA recorded a lien for purported delinquent assessments, which stated that $2695.10 was due and 

3 owing. 

4 18. The assessment lien was addressed to New Freedom Mortgage Company, despite the 

5 fact that Tablante was still the property owner, and responsible for the assessments on the property. 

6 19. On or about May 29, 2012 Red Rock Financial Services, on behalf of the Tuscao 

7 HOA recorded a notice of default, which claimed that $4018.40 was due and owing. 

8 20. The notice of default was addressed to New Freedom Mortgage Company, despite the 

9 fact that Tablante was still the property owner, and responsible for the assessments on the property. 

10 21. On May 29, 2103, United Legal Service, Inc., on behalf of the Tuscano HOA 

0 "' 11 
"' ~ recorded a notice of sale, claiming that $7806.42 was due and owing. 
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22. The notice of sale was addressed to New Freedom Mortgage Company, despite the 

fact that Tablante was still the property owner, and responsible for the assessments on the property. 

23. On or about June 22, 2013, the Tuscano HOA purported to sell the property at 

foreclosure auction to West Sunset. 

24. A trustee's deed upon sale was recorded on June 24, 2013 as instrument no. 

f-< 17 20130624000312 7. 

18 25. The trustee's sale was void as the required notices were not provided in accordance 

19 with the requirements ofNRS Chapter 116. 

20 26. The trustee's deed failed to contain any recitation of the consideration allegedly given 

21 by West Sunset. 

22 FIRST CLAIM FOR RELIEF-QUIET TITLE 

23 (Against West Sunset 2050 Trust and Stephanie Tablante) 

24 26. Nationstar repeats and realleges each and every allegation contained in paragraphs 1 

25 through 25 of its counterclaim and cross-claim as if fully incorporated herein. 

26 27. Tablante's deeds in lieu of foreclosure were ineffective to transfer title of the property 

27 to New Freedom Mortgage Corporation. 

28 

{28649609; 1} 5 
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28. Because the deeds in lieu of foreclosure were ineffective, Nationstar has a valid and 

2 enforceable security interest in the property as the assignee of the deed of trust. 

3 29. The Tuscano HOA foreclosure sale was void because all notices were not provided as 

4 required by NRS Chapter 116. 

5 30. Because the HOA foreclosure sale was void, West Sunset possesses no valid interest 

6 in the property and is unlawfully asserting a claim to title to the property adverse to that of 

7 Nationstar. 

8 31. Nationstar has been required to retain Akerman LLP to prosecute this counterclaim 

9 and cross-claim, and Nationstar is entitled to recover its fees and costs. 

10 SECOND CLAIM FOR RELIEF-DECLARATORY RELIEF 

0 
N 11 

"' ~ (Against West Sunset 2050 Trust and Stephanie Tablante) 
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32. Nationstar repeats and realleges each and every allegation contained in paragraphs 1 

through 31 of its counterclaim and cross-claim as if fully incorporated herein. 

33. A controversy exists as to title to the real property, the validity of Nationstar's 

security interest, and the validity of the HOA foreclosure sale. 

34. Pursuant to NRS 30.010, Nationstar is entitled to an order establishing that 

f-< 17 Nationstar's deed of trust is a valid encumbrance upon the property, and the June 22, 2013 HOA 

18 foreclosure sale was void for lack of notice. 

19 THIRD CLAIM FOR RELIEF-SLANDER OF TITLENIOLATION OF NRS 239.330 

20 (Against Stephanie Tablante) 

21 35. Nationstar repeats and realleges each and every allegation contained in paragraphs 1 

22 through 34 of its counterclaim and cross-claim as if fully incorporated herein. 

23 36. Upon information and belief, the deeds in lieu of foreclosure recorded by Tablante, or 

24 her agent, were false and malicious communications. 

25 37. By recording the improper deeds in lieu of foreclosure, Tablante disparaged 

26 Nationstar's interest in the property. 

27 38. Tablante's recording of the improper deeds in lieu of foreclosure have resulted in 

28 special damages, including but not limited to clouding the title to the property, and possible loss of 
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Nationstar's security interest and its right to foreclose upon the property as a remedy for Tablante's 

breach of her mortgage loan agreement. The damages sustained by Nationstar are in excess of 

$10,000. 

39. Tablante's actions were willful, wanton and malicious and entitle Nationstar to 

exemplary damages. 

FOURTH CLAIM FOR RELIEF-BREACH OF CONTRACT 

(Against Stephanie Tablante) 

40. Nationstar repeats and realleges each and every allegation contained in paragraphs 1 

through 39 of its counterclaim and cross-claim as if fully incorporated herein. 

41. Tablante and Nationstar are parties to the deed of trust, attached hereto as Exhibit A. 

42. The deed of trust prohibits Tablante from transferring any interest in the property 

without the beneficiary's consent. 

43. The deed of trust requires Tablante to perform all obligations under the governing 

documents and covenants, codes, and restrictions of the Tuscano HOA. 

44. Upon information and belief, Tablante breached the terms of the deed of trust by 

attempting to convey her interest in the property to New Freedom Mortgage Corporation. 

45. Upon information and belief, Tablante failed to perform her obligations under the 

Tuscano governing documents and covenants, codes, and restrictions, by failing to pay her periodic 

assessments as required. 

46. As a result ofTablante's breach ofthe deed of trust, Nationstar has sustained damages 

in excess of$10,000. 

FOURTH CLAIM FOR RELIEF-BREACH OF THE IMPLIED 

COVENANT OF GOOD FAITH AND FAIR DEALING 

(Against Stephanie Tablante) 

47. Nationstar repeats and realleges each and every allegation contained in paragraphs 1 

through 46 of its counterclaim and cross-claim as if fully incorporated herein. 

48. The implied covenant of good faith and fair dealing is required in every contract 

under Nevada Law. 

{28649609;1} 7 
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49.. Tablante and Nationstar are parties to the deed of trust.. 

50.. The purpose of the deed of trust was to secure repayment of Tablante's mortgage 

loan, and provide the beneficiary with a foreclosure remedy in the event of Tablante's default.. 

51.. Tablante performed in a way that us unfaithful to the purpose of the deed of trust by 

unilaterally attempting to reconvey her interest in the property to New Freedom Mortgage Company .. 

52.. Nationstar's expectations under the deed of trust have been denied .. 

53.. As a result of Tablante's breach of the implied covenant of good faith and fair 

dealing, Nationstar has sustained damages in excess of $10,000 .. 

FIFTH CLAIM FOR RELIEF-UNJUST ENRICHMENT 

(Against West Sunset 2050 Trust) 

54. Nationstar repeats and realleges each and every allegation contained in paragraphs 1 

through 53 of its counterclaim and cross-claim as if fully incorporated herein. 

55. Nationstar has been unable to proceed with foreclosure as a result of West Sunset's 

possession of the property. 

56. Upon information and belief, West Sunset leases the property to an unknown third 

party. 

57. West Sunset has retained the rental funds, which should equitably belongs to 

N ationstar. 

58. As a result of West Sunset's conduct, Nationstar has sustained damages in excess of 

$10,000. 

WHEREFORE, Nationstar prays for relief from this Court as follows: 

1. For an Order of the Court quieting title in Tablante's name (subject to Nationstar's 

deed of trust), voiding the HOA's foreclosure sale, and upholding the validity and 

enforceability ofNationstar's deed oftrust; 

2. For declaratory relief determining the parties' respective rights and obligations under 

NRS 30.010; 

3. 

4. 

{28649609;1} 

For general damages in excess of$10,000; 

For special damages in excess of$10,000; 

8 

0040



2 

3 

4 

5 

6 

7 

8 

9 

10 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5. For exemplary damages in excess of$10,000. 

6. For reasonable attorney's fees and costs; and 

7. For such further relief as this Court deems appropriate. 

DATED this 19th day of May, 2014. 

{28649609; 1} 

AKERMANLLP 

Is/ Allison R. Schmidt 

ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
ALLISON R. SCHMIDT, ESQ. 
Nevada BarNo. 10743 
1160 Town Center Drive, Ste. 330 
Las Vegas, Nevada 89144 

Attorneys for Defendant Nationstar Mortgage, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 20th day of May, 2014 and pursuant to NRCP 5, I deposited for 

mailing in the U.S. Mail a true and correct copy of the foregoing NATIONSTAR MORTGAGE, 

LLC'S ANSWER, COUNTERCLAIM AGAINST WEST SUNSET 2050 TRUST AND 

CROSS-CLAIM AGAINST STEPHANIE TABLANTE, postage prepaid and addressed to: 

Luis A. Ayon, Esq. 
Margaret E. Schmidt, Esq. 
MAIER GUTIERREZ AYON 

2500 W. Sahara Ave., Ste. 106 
Las Vegas, NV 89102 

Attorneys for Plaintiff 

{28649609;1} 

Is/ Lucille Chiusano 
An employee of AKERMAN LLP 
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·1· · · · · · · · EIGHTH JUDICIAL DISTRICT COURT

·2· · · · · · · · · · ·CLARK COUNTY, NEVADA

·3

·4· ·WEST SUNSET 2050 TRUST, a· · )
· · ·Nevada Trust,· · · · · · · · )
·5· · · · · · · · · · · · · · · · )
· · · · · ·Plaintiff,· · · · · · ·)
·6· · · · · · · · · · · · · · · · )
· · · · · v.· · · · · · · · · · · ) CASE NO. A-13-691323-C
·7· · · · · · · · · · · · · · · · ) DEPT. NO. XXI
· · ·NEW FREEDOM MORTGAGE· · · · ·)
·8· ·CORPORATION, a Foreign· · · ·)
· · ·Corporation; BANK OF AMERICA,)
·9· ·N.A., a National Association;)
· · ·NATIONSTAR MORTGAGE, LLC, a· )
10· ·Foreign Limited Liability· · )· · · DEPOSITION OF
· · ·Company; COOPER CASTLE LAW· ·)
11· ·FIRM, LLP, a Nevada Limited· )· · 30(B)(6) DESIGNEE
· · ·Liability Partnership;· · · ·)
12· ·STEPHANIE TABLANTE, an· · · ·)UNITED LEGAL SERVICES, LLC
· · ·individual; DOES I through X;)
13· ·and ROE CORPORATIONS I· · · ·)· ·ROBERT ATKINSON, ESQ.
· · ·through X, inclusive,· · · · )
14· · · · · · · · · · · · · · · · )· · ·LAS VEGAS, NEVADA
· · · · · ·Defendants.· · · · · · )
15· ·_____________________________)· ·MONDAY, MAY 11, 2015
· · ·NATIONSTAR MORTGAGE, LLC,· · )
16· · · · · · · · · · · · · · · · )
· · · · · ·Counterclaimant,· · · ·)
17· · · · · · · · · · · · · · · · )
· · · · · v.· · · · · · · · · · · )
18· · · · · · · · · · · · · · · · )
· · ·WEST SUNSET 2050 TRUST, a· · )
19· ·Nevada Trust,· · · · · · · · )
· · · · · · · · · · · · · · · · · )
20· · · · ·Counter-Defendant.· · ·)
· · ·_____________________________)
21

22· ·Reported By Kele R. Smith, NV CCR No. 672, CA CSR No.
· · ·13405
23· ·JOB NO.: 245765A

24

25
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Page 2
·1· · · · · · ·DEPOSITION OF ROBERT ATKINSON, ESQ.,

·2· ·taken at 1160 Town Center, Suite 330, Las Vegas, Nevada,

·3· ·on Monday, May 11, 2015, at 10:14 a.m., before Kele R.

·4· ·Smith, Certified Court Reporter, in and for the State of

·5· ·Nevada.

·6

·7· ·APPEARANCES:

·8· ·For the Witness:

·9· · · · · · · ·IN PROPER PERSON
· · · · · · · · ·BY:· ROBERT ATKINSON, ESQ.
10· · · · · · · ·8965 South Eastern Avenue
· · · · · · · · ·Suite 260
11· · · · · · · ·Las Vegas, Nevada 89123
· · · · · · · · ·(702) 614-0600
12
· · ·For the Plaintiff:
13
· · · · · · · · ·MAIER GUTIERREZ AYON
14· · · · · · · ·BY:· KATHRYN L. BUTLER, ESQ.
· · · · · · · · ·2500 West Sahara Avenue
15· · · · · · · ·Suite 106
· · · · · · · · ·Las Vegas, Nevada 89102
16· · · · · · · ·(702) 629-7900
· · · · · · · · ·klb@mgalaw.com
17
· · ·For the Defendants NationStar Mortgage:
18
· · · · · · · · ·AKERMAN
19· · · · · · · ·BY:· ALLISON SCHMIDT, ESQ.
· · · · · · · · ·1160 Town Center Drive
20· · · · · · · ·Suite 330
· · · · · · · · ·Las Vegas, Nevada 89144
21· · · · · · · ·(702) 634-5000
· · · · · · · · ·allison.schmidt@akerman.com
22

23
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·1· · · · · · · · · · · · ·I· N· D· E  X

·2

·3· ·WITNESS:· ROBERT ATKINSON, ESQ.

·4

·5· ·EXAMINATION· · · · · · · · · · · · · · · · PAGE

·6· ·By Ms. Schmidt· · · · · · · · · · · · · · · ·4

·7

·8

·9

10
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Page 4
·1· · · · · · LAS VEGAS, NEVADA; MONDAY, MAY 11, 2015

·2· · · · · · · · · · · · · 10:14 A.M.

·3· · · · · · · · · · · · · · ·-oOo-

·4· · · · · · · ·(The Reporter was relieved of her duties

·5· ·under NRCP 30(b)(4).)

·6· ·Whereupon,

·7· · · · · · · · · · ROBERT ATKINSON, ESQ.,

·8· ·having first been called as a witness, was duly sworn

·9· ·and testified as follows:

10

11· ·BY MS. SCHMIDT:

12· · · Q.· Can you state your name and spell your last name

13· ·for the record?

14· · · A.· Robert Atkinson, A-T-K-I-N-S-O-N.

15· · · Q.· And my name is Allison Schmidt.· I'm the attorney

16· ·for Bank of America and NationStar Mortgage in the

17· ·action designated as Case No. A-13-691323.· Have you

18· ·been a witness or have you been deposed before today?

19· · · A.· I am here in my capacity as PMK for United Legal

20· ·Services, Inc.· I'm also here in an attorney capacity

21· ·representing myself.· On that basis, I reserve the right

22· ·to object to any questions that may arise.

23· · · · · With respect to your specific question:· Have I

24· ·been subject to a deposition, with respect to United

25· ·Legal Services, Inc., no.· This is my first one.· But I
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·1· ·have another one scheduled this afternoon, so I think

·2· ·the wave is starting to hit.

·3· · · Q.· Since you are an attorney, I'll probably waive

·4· ·your standard admonitions.· I assume you understand the

·5· ·deposition process?

·6· · · A.· I do.· And the ground rules.

·7· · · Q.· Okay.· Great.

·8· · · · · And you understand that since you've designated

·9· ·yourself as someone with knowledge in this case, you may

10· ·be required to give testimony at trial if this case gets

11· ·tried?

12· · · A.· I do.

13· · · Q.· Okay.· And today my purpose is to find out,

14· ·essentially, what you would say at trial if this case

15· ·gets tried.· Do you understand that?

16· · · A.· I do.

17· · · Q.· All right.· And you understand that the oath you

18· ·just took is the same oath you would take in a court of

19· ·law?

20· · · A.· I do.

21· · · Q.· Okay.· Let's see.· Is there any reason that

22· ·you're not able to give your best and truthful testimony

23· ·today?

24· · · A.· No.

25· · · Q.· Do you take any medication that might affect your
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·1· ·testimony?

·2· · · A.· No.

·3· · · Q.· Do you feel well today?

·4· · · A.· I do.

·5· · · Q.· Okay.· All right.

·6· · · A.· And to qualify that, pursuant to my oath, I am

·7· ·testifying to the best of my knowledge and recollection

·8· ·as to events which took place almost two years ago.

·9· · · Q.· When I ask my questions, since you are acting as

10· ·your attorney as well, I'll give you some time to object

11· ·in case you want to make your objection, as I understand

12· ·that that might be the case.

13· · · · · How did you prepare for this deposition today?

14· · · A.· I printed out the documents that I had previously

15· ·provided to you on disk, and I printed out ancillary

16· ·documents related to HOA lien sales that you perhaps

17· ·might have had a question on, and that's it.

18· · · Q.· So all the documents that you've reviewed in

19· ·preparation for today's deposition have been provided?

20· · · A.· All the documents that were responsive to your

21· ·specific request that were anticipated as part of the

22· ·deposition have been provided.

23· · · Q.· Okay.· When you say "ancillary documents," what

24· ·are you referring to?

25· · · A.· Well, I'm glad you asked.· In case the subject
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·1· ·goes there, one of them is a breakdown of the NAC

·2· ·statutory costs.· Again, these are small percentage

·3· ·items, but in case you had a question on them.

·4· · · · · Another is a printout from the Clark County

·5· ·treasurer's office that explains why for all of these

·6· ·HOA sales the value shown on the DOV form on the

·7· ·foreclosure deed is not equal to the auction value, and

·8· ·those are specific instructions from the Clark County

·9· ·treasurer.

10· · · · · And I printed off the relevant statutes from NRS

11· ·116 relating to foreclosure in case we needed them as

12· ·reference during the conversation.

13· · · · · And lastly is a printout example of request for

14· ·notice that the mortgage companies are doing in the land

15· ·records now, which I do not recall a single one being

16· ·land records back in the day, but now all of the

17· ·mortgage companies are filing requests for land

18· ·documents.

19· · · Q.· Would we be able to make copies of those

20· ·documents really quick so she would have a copy and I

21· ·would have a copy as well?

22· · · A.· Absolutely.· For the ones that are not the

23· ·statutes, this is your copy.· Actually, if you want more

24· ·than one copy, there's that.· I'm not -- if we get into

25· ·116, we will.· If you want we can.
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·1· · · Q.· I don't think we need the 116.

·2· · · A.· Here is a copy of the Clark County treasurer

·3· ·document.

·4· · · · · · · ·MS. BUTLER:· I'll just look through it real

·5· ·quick and I should be fine.

·6· · · · · · · ·THE WITNESS:· I'm not bringing these because

·7· ·I want to lead off with these.· I brought these in case

·8· ·you asked me.

·9· · · · · · · ·MS. SCHMIDT:· Got it.· Would you mind if I

10· ·mark these as an exhibit to this deposition so when we

11· ·get the transcript, we will have them all together?

12· · · · · · · ·THE WITNESS:· That is fine.· I brought these

13· ·in case we needed them.

14· · · · · · · ·MS. SCHMIDT:· Can we mark all of these as

15· ·Exhibit A.

16· · · · · · · ·(Exhibit A was marked.)

17· · · · · · · ·MS. SCHMIDT:· Did you have any questions for

18· ·me before we start?

19· · · · · · · ·THE WITNESS:· I do not.

20· · · · · · · ·MS. SCHMIDT:· Okay.

21· ·BY MS. SCHMIDT:

22· · · Q.· What do you do for a living?

23· · · A.· I'm an attorney.

24· · · Q.· And who is your employer?

25· · · A.· Atkinson Law Associates.

0062

http://www.litigationservices.com


Page 9
·1· · · Q.· Okay.· And how is Atkinson Law Associates

·2· ·affiliated with United Legal Services?

·3· · · A.· Common ownership.· I own 100 percent of both

·4· ·firms.· The firms themselves have no relationship

·5· ·whatsoever to each other.· United Legal Services is no

·6· ·longer in business and has not been in business for a

·7· ·long time now.

·8· · · Q.· Do you know approximately when United Legal

·9· ·Services ceased operations?

10· · · A.· With respect to the HOA foreclosure sales, it was

11· ·October of 2013.· We almost began another project in

12· ·approximately May or June of 2014 for a commercial HOA,

13· ·but that project aborted, and I did not consider that to

14· ·be a job.· So effectively it's October 2013.

15· · · Q.· So as of today, are you involved in any HOA

16· ·foreclosures, or has that ceased?

17· · · A.· That's ceased.· Other than that one aborted

18· ·commercial HOA foreclosure, which is a project we never

19· ·actually ended up doing, it has completely ceased all

20· ·business since October 2013.

21· · · Q.· Got it.

22· · · · · Are you familiar with the property located at

23· ·7255 West Sunset Road, Unit 2050, Las Vegas, Nevada

24· ·89113?

25· · · A.· I'm familiar to the extent that I was the
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·1· ·auctioneer for that property at an auction that was

·2· ·scheduled and arranged for by United Legal Services.

·3· · · Q.· And when you say you were the auctioneer, was

·4· ·United Legal Services just the auctioneer or were they

·5· ·also the trustee?· I'm trying to figure out what that

·6· ·relationship was at the time of the sale?

·7· · · A.· Your question is legally incorrect.· There is a

·8· ·mass of confusion in the industry between NRS 107 and

·9· ·NRS 116.· NRS 116 does not use the word "trustee."· It

10· ·used the words "agent authorized for sale."· However,

11· ·other players in the industry, including Alessi &

12· ·Koenig, would oftentimes use the language of 107 for

13· ·their NRS 116 sales.· So you see things like "trustee

14· ·foreclosure deeds for HOA sales.· We believe that to be

15· ·utterly legally incorrect, but people nevertheless would

16· ·recognize such deeds as being a valid 116 foreclosure.

17· · · · · We always in all capacities were an NRS 116 agent

18· ·authorized for sale.· And by the way, when I use the

19· ·collective word "we," I mean specifically the law firm

20· ·United Legal Services.

21· · · Q.· Okay.· And so did United Legal Services have the

22· ·relationship you just described with the Tuscano HOA?

23· · · A.· Yes.· As provided in Section 4 of the documents

24· ·that were provided, there is a contract with the HOA.

25· ·Have you had a chance to review the document entitled
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·1· ·Purchase and Sale Agreement?

·2· · · Q.· I have, actually.· Maybe not with respect to this

·3· ·case, but I am familiar with the contents --

·4· · · A.· It's a generally standard template that was used

·5· ·for tri-party agreements between an HOA, the company

·6· ·First 100, LLC, and United Legal Services as agent

·7· ·authorized for sale.· In this document the HOA

·8· ·specifically has the collections file transferred from

·9· ·Red Rock Financial Services to United Legal Services.

10· ·These files were always transferred after Red Rock had

11· ·done the Notice of Lien and had filed a Notice of

12· ·Default.· The purpose of this Purchase and Sale

13· ·Agreement, amongst other purposes, had United Legal

14· ·Services act in that final third stage of the sale to

15· ·notice up a foreclosure sale and to conduct the auction.

16· · · Q.· Okay.· And who would retain United Legal

17· ·Services?· Was it the HOA or First 100?

18· · · A.· I'm attempting to find the specific clause in the

19· ·contract to point you to.· Section 7.08 of the contract

20· ·is entitled, "Limited Scope of Attorney-Client

21· ·Representation.· By this contract, an attorney/client

22· ·relationship is established between Agent and Seller,

23· ·however, Agent is not the general counsel for Seller and

24· ·is the attorney-at-law of Seller only for the limited

25· ·scope of services described herein and contemplated to
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·1· ·be performed by Agent under this agreement."

·2· · · · · So specifically United Legal Services, Inc. is --

·3· ·step back.· I forgot to put the end quote.· The quote

·4· ·ended with the words "under this agreement."

·5· · · · · United Legal Services is a Nevada law firm, and

·6· ·so through this contract, the HOAs retained United Legal

·7· ·Services to perform the scope of services.

·8· · · Q.· The contract you're referencing, is that the only

·9· ·contract that governs the tri-partite relationship you

10· ·were describing between Tuscano -- or I should say

11· ·amongst Tuscano, First 100, and United Legal Services?

12· · · A.· There is the Purchase and Sale Agreement itself.

13· ·The Purchase and Sale Agreement, as with them all,

14· ·included what we would call a first batch.· It would be

15· ·one or more properties that would be subject to the

16· ·Purchase and Sale Agreement.· Subsequent batches that

17· ·would come in -- and I believe on Tuscano there were

18· ·four additional batches, and these batches would come in

19· ·through a self-executing Exhibit 3 to the Purchase and

20· ·Sale Agreement, the examples of which we provided to

21· ·you.

22· · · · · For example, I believe the -- here's the example

23· ·of the subject property coming in simply as a contract

24· ·extension.· And that contract extension was not a full

25· ·new -- brand new Purchase and Sale Agreement but merely
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·1· ·a signed Exhibit 3, and that sped up the business

·2· ·considerably.

·3· · · · · The Purchase and Sale Agreement was the only

·4· ·contractual legal agreement between United Legal

·5· ·Services and the HOA.· There was a separate purchase

·6· ·arrangement agreement between United Legal Services and

·7· ·First 100, LLC whereby First 100, LLC would pay for the

·8· ·costs of United Legal Services to perform the services.

·9· ·In other words, it was a zero-cost contract for the HOA.

10· · · Q.· Okay.

11· · · A.· And that document was provided for you as well in

12· ·the Section 4.

13· · · Q.· So to make sure I understand, United Legal

14· ·Services would be paid for their services by First 100?

15· · · A.· That is correct, and what would happen is we

16· ·would get notified that another batch had come in or for

17· ·the first batch a PSA had been signed.· We would send

18· ·out an invoice to First 100, and they initially started

19· ·off at $750, pursuant to the purchase arrangement

20· ·agreement, and I provided the invoice showing the

21· ·subject property for this deposition as one of those

22· ·invoices.· This is invoice ULS-016.

23· · · · · That covered the NAC costs, so this was a

24· ·contractual -- a statutorily defined up-front number,

25· ·and I wasn't going to do -- and by "I," I mean in my
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·1· ·capacity as president of United Legal Services.· I was

·2· ·not going to have United Legal Services do any work

·3· ·until First 100 paid for the costs.· A lot of these were

·4· ·costs.

·5· · · Q.· When you say "the NAC costs," are you referring

·6· ·to the schedule of costs that you provided today as

·7· ·well?

·8· · · A.· That is correct.· If you refer to the schedule of

·9· ·costs -- may I?· In Exhibit A you will see a document

10· ·entitled Collections Fees and Costs Scheduled.· So these

11· ·were broken out.· The top section is relating to NOS.

12· ·Relating to the Notice of Sale.· The bottom section is

13· ·relating to sale.· So the costs relating to the Notice

14· ·of Sale are these seven items.· The sum of those seven

15· ·items in this schedule is $800.· For most of the

16· ·duration of it prior to approximately June 22nd, 2013,

17· ·it was $750.

18· · · · · The reason that this changed is because the very

19· ·last item, which is the USPS mailing cost, including

20· ·certified mail, went up from $5 to $55, and the reason

21· ·is because there was a statute change that went into

22· ·effect approximately June 22nd, 2013, whereas after that

23· ·date there are -- you had to send out certified mail to

24· ·all of the relevant parties as opposed to regular first

25· ·class mail to regular parties.· So we bumped up the cost
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·1· ·to $800.· So the sum from here to here was $800.· At the

·2· ·time this was implemented it was 750.

·3· · · Q.· And that's why the invoice that you just

·4· ·indicated, it appears that the costs per property were

·5· ·$750?

·6· · · A.· That is correct.· And in addition, that $750 is

·7· ·referred to in the Payment Arrangement Agreement between

·8· ·United Legal Services and First 100 as executed on

·9· ·December 5th, 2012 in placement for Clark County

10· ·properties -- because it differed by county -- was $750.

11· · · Q.· Thank you.· How did the relationship between

12· ·United Legal Services and First 100 come about?

13· · · A.· First 100 had contacted me to --

14· · · · · · · ·MS. BUTLER:· You're not going to get into

15· ·any client confidentiality?

16· · · · · · · ·THE WITNESS:· No.· I'm going through that in

17· ·my head.

18· · · A.· First 100 had contacted me to perform and act as

19· ·the agent authorized for sale for HOA industry

20· ·relationships that they were developing as part of their

21· ·business model.· The very first auction that I

22· ·personally held was in my former law firm, and realizing

23· ·that my insurance for that law firm would not cover this

24· ·sort of activity, I felt it prudent to start a brand new

25· ·law firm whose sole purpose was HOA foreclosure
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·1· ·auctions, and so I formed United Legal Services for that

·2· ·purpose.

·3· · · Q.· And what was your former law firm that you were

·4· ·referencing?

·5· · · A.· It's a law firm called Kupperlin Law Group, LLC.

·6· · · Q.· And can you spell that just?

·7· · · A.· K-U-P-P-E-R-L-I-N.· My son's name is Cooper.

·8· · · Q.· Who at First 100 contacted you?

·9· · · A.· My primary point of contact throughout the whole

10· ·process was Michelle Sergent.· The development of the

11· ·Purchase and Sale Agreement was mostly conducted with

12· ·Jay Bloom.· But after these got going, United Legal

13· ·Services had very little interaction with Jay Bloom.· It

14· ·was more of a volume relationship, and Michelle Sergent

15· ·over there was a point of contact, so when a PSA needed

16· ·to get executed, she'd send it to me.· I'd Email her

17· ·back.· And I believe we provided some Emails for you as

18· ·well.· You'll see there that almost all the Emails are

19· ·to and from Michelle Sergent.

20· · · Q.· So once United Legal Services is retained to be

21· ·the agent, as you put it, for the HOA, what duties does

22· ·United Legal Services undertake?

23· · · A.· The typical business process would be to obtain

24· ·the collections file from Red Rock, produce a Notice of

25· ·Foreclosure Sale, record that document, notice it out
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·1· ·pursuant to statute, take calls and any payments

·2· ·proffered, and for those properties for which the lien

·3· ·was not satisfied as of the date of sale, to conduct the

·4· ·foreclosure sale.

·5· · · · · We also provided a notice -- sorry the actual

·6· ·foreclosure deed to an auction winner for any auction in

·7· ·which First 100 was the winner.· United Legal Services,

·8· ·who had electronic filing capacity with the Clark County

·9· ·recorder, we would record those documents as a courtesy,

10· ·as an accommodation we call it.· For other parties we

11· ·would simply provide the foreclosure deed, typically

12· ·with a suggested DOV, but I have no idea what the DOV --

13· ·what actually got filed for the subject property.

14· · · Q.· And how did United Legal Services calculate the

15· ·amount that was owed that's listed in the Notice of

16· ·Sale?

17· · · A.· We started with the total amount owed as provided

18· ·by Red Rock Financial Services, and the total amount

19· ·owed included overdue assessments, plus late fees, plus

20· ·collections costs, and excluded any compliance files.

21· ·And then we added the cost shown in exhibit -- of

22· ·collections costs.

23· · · Q.· Uh-huh?

24· · · A.· But the entire first section, which I believe

25· ·added up to $1,200.· Because if someone -- let me --
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·1· ·pull that document back out so I can explain how it

·2· ·works.· We do this very carefully.· If -- do you see the

·3· ·$1200 number on this exhibit?

·4· · · Q.· I do.

·5· · · A.· So if the property went for auction, then that

·6· ·was how much total would have been owed.· However, if

·7· ·somebody attempted to pay it off before auction -- and

·8· ·quite a few of these properties did get paid off before

·9· ·the auction -- we would subtract out charges relating to

10· ·the auction, as you can see in the second table of this

11· ·exhibit.· But we would add in the statutorily permitted

12· ·additional costs such as recordation and release of

13· ·notice.· The net on that is minus 146.· So if somebody

14· ·called in and said, "How much do I owe to pay this off,

15· ·we would take a look at the number that was calculated

16· ·in the Notice of Foreclosure Sale and subtract $146.

17· · · Q.· Okay.· And for clarity of the record, we were

18· ·referring to the document contained in Exhibit A that's

19· ·entitled Collection Fees and Costs Schedule.

20· · · · · When you indicated that quite a few properties

21· ·got paid off prior to auction, how would that come

22· ·about?

23· · · A.· We -- we got calls from property owners, many of

24· ·whom were quite irate.· We occasionally got contacted by

25· ·servicers.· Very rarely.· And occasionally we would be
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·1· ·contacted by confused tenants.· At all times we

·2· ·expressed the need to pay this off prior to auction;

·3· ·that foreclosure was eminent, and for homeowners that

·4· ·expressed a desire to pay, it was either done as a

·5· ·payment in full or if they're able to strike a deal to

·6· ·be on a shortened payment plan, those would be

·7· ·accommodated as well.· If it was one of the rare

·8· ·contacts from a mortgage servicer, we accepted any money

·9· ·that was provided to us.· This happened on -- to my

10· ·recollection, six occasions out of the between 1 and 200

11· ·properties that were placed with us.

12· · · · · On all six occasions they tendered just the nine

13· ·months assessments with no collections costs.· In all

14· ·six we recorded notice of partial payment in the land

15· ·records prior to the auction.· That did not occur in

16· ·this case.· For the subject property for this lawsuit,

17· ·we were not contacted by either the homeowner or a

18· ·servicer.

19· · · Q.· Okay.· When United Legal Services gets the file

20· ·from Red Rock Financial Services, does it take any

21· ·independent steps to verify the file is correct, the

22· ·work that had been done by Red Rock was correct?

23· · · A.· No.· That was the responsibility of the HOA

24· ·pursuant to the Purchase and Sale Agreement.

25· · · Q.· So United Legal Services would have no
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·1· ·independent knowledge of whether or not Red Rock

·2· ·essentially did what it was required to do?

·3· · · A.· We had absolutely no knowledge of that.· Correct.

·4· · · Q.· Okay.· In this case you indicated that one of the

·5· ·duties of United Legal Services was to notice out a

·6· ·Notice of Sale, provide notice in accordance with the

·7· ·law.· What is your understanding of who is required to

·8· ·receive notice at the Notice of Sale?

·9· · · A.· Let us refer to the statute.· Under NRS

10· ·116.311635 it says, "The association or other person

11· ·conducting the sale shall also, after the expiration of

12· ·the 90 days and before selling the unit:

13· · · · · "(a) Give notice of the time and place of the

14· ·sale in the manner and for a time not less than that

15· ·required by law for the sale of real property upon

16· ·execution, except that in lieu of following the

17· ·procedure for service on a judgment debtor pursuant to

18· ·NRS 21.130, service must be made on the unit's owner as

19· ·follows:"

20· · · · · Subsections 1 and 2 of that talk about mailing it

21· ·to the unit and then posting it on the unit.· Subsection

22· ·B, which I think is relevant for your client, says,

23· ·"Mail, on or before the date of first publication of

24· ·posting, a copy of the notice by certified or registered

25· ·mail, return receipt requested to:"
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·1· · · · · May I point out that the statute that says "copy

·2· ·of the notice by certified or registered mail" didn't

·3· ·always say that.· Pursuant to Senate Bill 280, it used

·4· ·to say first class.· Under -- for the subject property,

·5· ·the pre-amendment statute was in effect, and so the

·6· ·mailing requirement was only by first class mail to the

·7· ·parties, which I'm about to express.

·8· · · · · Continuing with the quotation from the statute,

·9· ·subsection 1, "Each person entitled to receive a copy of

10· ·the Notice of Default and Election to Sale under notice

11· ·NRS 3.1163."

12· · · · · Subsection 2, "The holder of a recorded security

13· ·interest or the purchaser of the unit, if either of them

14· ·has notified the association, before the mailing of the

15· ·Notice of Sale, of the existence of the security

16· ·interest, lease or contract of sale, as applicable."

17· ·And 3, "The Ombudsman."

18· · · · · We had no knowledge as to which holders of

19· ·recorded security interests had notified the

20· ·association.· It is our legal position that any recorded

21· ·security interest, in order to win any case on notice,

22· ·would have to provide proof positive that they notified

23· ·the association prior to the sale.· However, because we

24· ·had no knowledge of this, we went ahead and mailed it to

25· ·the security interests and assignments as recorded in
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·1· ·the land records out of an abundance of caution.

·2· · · · · Does that make sense?

·3· · · Q.· Yes.· Thank you.· So to ascertain what security

·4· ·interests existed on the property, did United Legal

·5· ·Services obtain a title report, or did they do some

·6· ·title research?

·7· · · A.· United Legal Services performed title research.

·8· ·I'm also a real estate attorney, and I'm quite familiar

·9· ·with title and recordation and security instruments, so

10· ·what we would do is we would pull a fresh printout from

11· ·the Clark County recorder's office, and we would also do

12· ·side research on the borrower's names in order to ensure

13· ·that there were no security interests on the relevant

14· ·parcel that didn't come up when you typed in the parcel

15· ·number.· We would also, by the way, do bankruptcy

16· ·searches, including the day before each sale.

17· · · · · And in the Section 2 of the documents I sent you

18· ·is a printout of the Clark County recorded documents, a

19· ·printout of the Clark County assessor, which indicates

20· ·what the mailing address of the deed was at the time, a

21· ·printout of the deed itself, and then behind it is the

22· ·recorded security interests and any assignments thereof.

23· ·I haven't look at this in awhile, so I don't know if

24· ·there were any assignments, but we can certainly flip

25· ·through it and see if there were.
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·1· · · Q.· Do your records show precisely what parties were

·2· ·provided with the Notice of Sale in this case?

·3· · · A.· They do.· In Section 3, which is the documents

·4· ·that were produced by United Legal Services, stepping

·5· ·through it, you can see -- the first document.· Do you

·6· ·have that with you?

·7· · · Q.· I don't have them from your documents, but I did

·8· ·print us out a copy of the recorded documents.

·9· · · A.· Okay.· Let's step through this.· This is the

10· ·unrecorded original Notice of Foreclosure Sale, the

11· ·recorded Notice of Foreclosure Sale, the Notice to

12· ·Tenants of Property, which was a statutorily required

13· ·item.· Here is the certified mailing receipt to owner or

14· ·occupant.· Here's the certified mail to New Freedom

15· ·Mortgage Corporation.· Here is returned USPS from Cooper

16· ·Castle, returned mail from owner or occupant, returned

17· ·mail from New Freedom Mortgage Corporation, returned

18· ·certified mail from owner/occupant, and then returned

19· ·certified mail from New Freedom Mortgage Corporation,

20· ·and then you'll see a Form 3877 from the post office.

21· ·U.S. Post Office Form 3877 is a bulk certificate of

22· ·mailing document.· Are you familiar with these?

23· · · Q.· No.

24· · · A.· Okay.· There are multiple types of mail:

25· ·Regular, first class mail, certified mail, registered
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·1· ·mail, and so forth.· A certificate of mail indicates

·2· ·that you have transmitted to the post office a first

·3· ·class mail item.· It's proof that it got mailed.

·4· ·There's no proof of receipt.· There's no proof of

·5· ·delivery or anything.· It's a certificate of mailing.

·6· · · · · Now there are individual U.S. postal certificates

·7· ·of mail for individual pieces, but as we were billed in

·8· ·volume, we asked the post office is there was an easier

·9· ·way to do this, and they told us about Form 3877 and how

10· ·to fill it out.

11· · · · · The way you read this form is each one of the

12· ·addresses in the second column is something in which a

13· ·U.S. first class mail envelope went out the door.· For

14· ·example, you can see the Ombudsman on there, and you can

15· ·see the transferees and other people that were in the

16· ·land records.· And then they stamped the whole thing.

17· ·The slashes on the bottom are required by the post

18· ·office.· If we didn't put them in, then the person in

19· ·the post office would to make sure there's a complete

20· ·column so that there's no subsequent shenanigans as to

21· ·typing in something.

22· · · · · So this certificate of mail shows all of the U.S.

23· ·first class pieces of mail that went out the door

24· ·relevant to the property.· In addition, you can see on

25· ·the bottom of Form 3877 -- you can see our code, and we
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·1· ·had internal codes for each property, and this is NV,

·2· ·meaning Nevada, dash T3, which is batch three of

·3· ·Tuscano, dash 03, which is the subject property.

·4· · · Q.· So this form would show that these got mailed,

·5· ·but not necessarily indicate receipt of those?

·6· · · A.· That is correct.· We were under no statutory duty

·7· ·whatsoever to send it out with delivery confirmation or

·8· ·certified mail or anything.

·9· · · Q.· Okay.

10· · · · · · · ·MS. SCHMIDT:· Do you mind if we go off the

11· ·record for two seconds?

12· · · · · · · ·(Discussion off the record.)

13· · · · · · · ·MS. SCHMIDT:· We'll mark as Exhibit B --

14· ·this is the Section 3 of documents that we were just

15· ·referring to that contain the certified mailing

16· ·receipts, the recorded and unrecorded Notice of

17· ·Foreclosure Sales, the notice to tenants, and the USPS

18· ·Form 3877 that we were just referencing.

19· · · A.· Now you'll notice on the Form 3877 there is a

20· ·reference to NationStar Mortgage at the Highland Drive

21· ·address.· You may ask where did we get that address, and

22· ·may I refer you to Bates stamp N as in Nancy SM as in

23· ·Mary 0041.· This document is the document entitled

24· ·Corporation Assignment and Deed of Trust, and it

25· ·transfers the beneficial interest in the deed of trust
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·1· ·from Bank of America, N.A. to NationStar Mortgage, and

·2· ·it provides the same Highland Drive address that you

·3· ·find on the certificate of mailing.

·4· · · · · · · ·(Exhibit B was marked.)

·5· ·BY MS. SCHMIDT:

·6· · · Q.· Looking at the Notice of Foreclosure Sale that's

·7· ·recorded NSM 00043, was this something that was

·8· ·generated by United Legal Services?

·9· · · A.· Yes.

10· · · Q.· And I see it's executed by a Mia --

11· · · A.· Fregeau.

12· · · Q.· Fregeau.· What's her role with United Legal

13· ·Services?

14· · · A.· She's no longer employed by United Legal Services

15· ·as United Legal Services is no longer in business.· At

16· ·the time she was a staff employee.

17· · · Q.· And at the time that this was executed, what were

18· ·her duties?

19· · · A.· She wore several hats.· She posted items on the

20· ·property and the public notice postings.· She handled

21· ·all of the outbound mail such as filling out the

22· ·certified mailing receipts.· She handled incoming

23· ·returned mail and scanned and sorted them.· She also

24· ·work our call center.· We had a very tiny call center,

25· ·but we would get calls, and if she was out posting, then
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·1· ·another employee would handle the calls.

·2· · · Q.· And what is the amount listed as due and owing on

·3· ·this document?

·4· · · A.· It's found the last word of Paragraph 2, which is

·5· ·7,806.42.

·6· · · Q.· And can you explain to me again how that was

·7· ·calculated?

·8· · · A.· Certainly.· It may take a moment to rebuild my

·9· ·calculation, so hold, please.

10· · · · · If you look on the back page of the collections

11· ·file that we received from Red Rock Financial Services,

12· ·you'll see the last page, Page 6 of 6 of Accounts Detail

13· ·a total of $6487.42.· As discussed, that is the sum of

14· ·collections costs plus past due assessments.· If you add

15· ·$1,150, which was the pre-June 22nd, 2013 amount, you

16· ·will get $7,637.42.

17· · · · · Now, the file was transferred as of May 23rd,

18· ·2013.· The sale is set for June 22nd, 2013, so we had to

19· ·add in one more month of unpaid assessments and one more

20· ·month of late fees.· At the time the monthly assessments

21· ·were $164.· At the time the late fees were $15.· So if

22· ·you add 179 to 7,637.42, you get 7,806.42, and that's

23· ·the number that's in the Notice of Foreclosure Sale.

24· · · Q.· The notice indicates that a sale would be held on

25· ·June 22nd, 2013 at 9:00 a.m.· Do you agree with that?
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·1· · · A.· If by that you mean did that sale for the subject

·2· ·property occur on that date, I would have to look at

·3· ·the --

·4· · · Q.· Well, preliminarily, do you agree that that's the

·5· ·date listed on the Notice of Foreclosure Sale?

·6· · · A.· Is that your question?· Yes.· That is the date

·7· ·listed on the foreclosure sale.

·8· · · Q.· Did the sale actually go forward on that date?

·9· · · A.· Yes.· I say that by referring to the documents,

10· ·specifically the Foreclosure Deed on Sale, as well as

11· ·the auction results that were provided to you on this

12· ·property, which were filled out at the time of the sale.

13· · · Q.· What steps did United Legal Services take to

14· ·publicize the sales?

15· · · A.· They were published and posted.· It was all done

16· ·pursuant to statute.· There was no marketing or

17· ·advertising done in any manner.· However, we had a

18· ·regular public auction and people knew about our sales,

19· ·and so they were the same cast of characters that you

20· ·would find at HOA foreclosures over at Alessi & Koenig.

21· ·For example, one of the principals of SFR Investments

22· ·commonly showed up.

23· · · Q.· Did United Legal Services ever contact

24· ·individual -- I'll say purchasers from the cast of

25· ·characters to let them know that that specific sale was
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·1· ·happening?

·2· · · A.· Not as a matter of practice.· Occasionally it

·3· ·might have happened, but not as a matter of practice.

·4· · · Q.· When you say that the sales were published and

·5· ·posted according to statute, where would they be

·6· ·published?

·7· · · A.· In the Clark County Legal News.· Affidavit of

·8· ·Publications are in the documents provided.· And the

·9· ·postings took place on the property as well as in three

10· ·public locations.· The Affidavit of Posting for the

11· ·three public locations are provided in the documents.

12· ·Those are public boards that are in existence around

13· ·town.· We were very careful to select those, and the

14· ·Affidavit of Service provides the items that were taped

15· ·to the unit on the door.· And on this one we provided a

16· ·photograph of the documents taped to the door.· I'm sure

17· ·you saw that.

18· · · Q.· And did the investors or purchasers that would

19· ·attend these sales ever contact United Legal Services?

20· · · A.· Yes.

21· · · Q.· Did United Legal Services have a website or

22· ·something like that where someone could look up upcoming

23· ·foreclosure sales?

24· · · A.· No.· It's a very small community of people that

25· ·buy these things.

0083

http://www.litigationservices.com


Page 30
·1· · · Q.· Were you personally in attendance of this

·2· ·auction?

·3· · · A.· I called every auction held in Clark County that

·4· ·United Legal Services did.· So the answer to your

·5· ·question is yes.

·6· · · Q.· Do you have any records or memory that indicate

·7· ·how many individuals attended this particular auction?

·8· · · A.· I do not and did not keep an attendance ledger of

·9· ·any auction.· There was at least two individuals, but

10· ·there could have been five or six or ten.· Sometimes

11· ·there was as high as 15.

12· · · Q.· What was the opening bid for this auction?

13· · · A.· You would have to refer to the MP3 of the

14· ·auction.· On many of the auctions I recorded them for

15· ·posterity just in case I needed it, so I provided that

16· ·MP3 to you, so you can listen to it.

17· · · Q.· And that was on the CD that you provided?

18· · · A.· Yes.· Under Section 5.· And you will hear that

19· ·there is regular, normal, spirited bidding.· This

20· ·particular property got up to $7,800.

21· · · Q.· Was $7,800 what the property was sold for?

22· · · A.· Correct.

23· · · Q.· If the borrower had wanted to pay off the lien,

24· ·let's say at 8:00 a.m. prior to the sale, what would --

25· ·how much would they have had to pay to satisfy the lien?
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·1· · · A.· I believe I have answered that question.· Let me

·2· ·reiterate my answer.· It would have been the amount

·3· ·shown in the Notice of Foreclosure Sale minus $146.

·4· · · Q.· So that would be the 7,806.42 minus the $146?

·5· · · A.· And the $146 is shown as Table 2 to the

·6· ·collections cost document found in Exhibit 1.· The

·7· ·property owner or anyone else did not show up to this

·8· ·auction.· If they had, we absolutely would take that

·9· ·money.

10· · · Q.· Do you recall who was the high bidder at this

11· ·sale?

12· · · A.· A gentleman -- I don't know how to spell his last

13· ·name, but it's Jacob Lefkowitz or something like that.

14· ·He was a regular.· We saw him all the time.

15· · · Q.· Can you estimate about how many properties he has

16· ·purchased from United Legal Services auctions?

17· · · A.· It is my understanding that Jacob personally was

18· ·a bidder -- so just to clarify your question, I don't

19· ·recall Jacob ever taking properties in his personal

20· ·name, but instead after the sale and auctions were

21· ·concluded, then as part as part of bringing up the

22· ·receipt for sale, which you have a copy of, we would ask

23· ·for vesting information, and vesting information on this

24· ·one happened to be the trust.· West Sunset 2050 trust.

25· · · · · I do not recall offhand how many properties for
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·1· ·which Jacob personally was the successful bidder on

·2· ·behalf of some other entity.· Perhaps 5 or 10.

·3· · · · · You have to understand that a lot of these

·4· ·properties were lousy properties.· I don't know if you

·5· ·understand the cash flow, but these properties, as part

·6· ·of the Purchase and Sale Agreement contract were all

·7· ·contractually obligated to be started with an opening

·8· ·bid of $99, and the reason is because most of the

·9· ·properties sold for just 2 or $3,000 because they're

10· ·crappy little condos.

11· · · · · So when you start putting together the cost of

12· ·sale, plus the cost of rehab, plus the cost of

13· ·litigation, you might be in at $9,000 just to get a

14· ·first deed of trust foreclosure sale stalled out in

15· ·court, and on those properties, this is an apartment

16· ·unit, it might rent out for $500.· These are not good

17· ·parts of town.· So at $500 and you're in it for 9,000,

18· ·now you've got a pay-back period of 18 months just to

19· ·get your money back.· This thing's got a lien amount of

20· ·7800.· You know?· This one probably was a two bedroom.

21· ·I don't even know.· The reason it went more is because

22· ·for the rent you might be able to get $900 and your

23· ·payback period is less.

24· · · · · It's my understanding that a lot of these guys

25· ·would go buy the property and try to peek in the window
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·1· ·and see if it was in the good shape, and if it was in

·2· ·good shape, then hey, my rehab cost will be 500 bucks.

·3· · · · · I was not part of it, but I was aware of the fact

·4· ·that there were calculations as to how much each

·5· ·individual bidder was willing to bid up to.· It's all --

·6· ·my understanding is hard cash flow costs.

·7· · · Q.· So pursuant to the contract with the HOA and

·8· ·First 100, do you believe the bidding on this would have

·9· ·started at $99?

10· · · A.· Every property that United Legal Services acted

11· ·as the agent authorized for sale and was the auctioneer

12· ·for began opening bid at $99.· So as a result, this

13· ·particular property would have started at $99 as an

14· ·opening bid.

15· · · Q.· So is it possible that a purchaser could buy

16· ·these properties for less than the amount of the lien

17· ·owed?

18· · · A.· Oh, yes.· In fact, that was an explicit part of

19· ·the First 100 business model, to my understanding.· Have

20· ·you ever attended an Alessi & Koenig foreclosure

21· ·auction?· You personally?

22· · · Q.· Not that I can recall.

23· · · A.· They're very interesting because a third to a

24· ·half of them are won by the HOA.· Alessi & Koenig sets

25· ·the initial opening bid at the lien amount, and these
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·1· ·cash flow investors say, "I'm not going to pay 13,000

·2· ·for a condo or $8,000 for a condo," and so there's no

·3· ·overbid.· Now, Alessi & Koenig, back in the day, would

·4· ·then identify the HOA was the opening bidder as being

·5· ·the winner.· Then the HOAs would become title owner of

·6· ·the property.· What are they going to do with the title

·7· ·owner of the property?· That was really troublesome to

·8· ·the HOA.· Now they had to insure the property.· What

·9· ·were they going to do?· Fix it up and rent it out?

10· · · · · First 100, it is my understanding, spotted an

11· ·opportunity in the business model saying as part of the

12· ·multifaceted complex document that is a PSA, said, Hey,

13· ·auction this thing off.· By setting it at $99, they were

14· ·virtually assured that somebody would overbid because

15· ·somebody would take a flier for 100 bucks.· Most of them

16· ·would offer 2 or 3,000, and that way the HOA could be

17· ·comforted that they wouldn't end up being the owner of

18· ·the property.· And, in fact, on none of our auctions was

19· ·the HOA winning bid ever the winning bidder at $99.

20· · · · · And by the way, I don't know if you know this,

21· ·but this is entirely hearsay, but it is my understanding

22· ·that after awhile, Alessi & Koenig was instructed to

23· ·cancel the auction if there was no overbid, which I

24· ·found to be an extremely interesting practice, if that's

25· ·what they were doing.· They would call it at 15,000, the
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·1· ·amount of the lien, no overbids.· They would cancel in

·2· ·order to prevent their HOA from having the take back the

·3· ·property.· That is entirely hearsay.· I don't know if

·4· ·they did that.

·5· · · · · You can see the pressure the HOAs were under.

·6· ·Like, Oh, man.· I don't want the property.· No one is

·7· ·buying it.· Cancel the sale and leave it in the property

·8· ·owner's name.· That $99 opening bid was a very

·9· ·attractive part of the First 100 business model.

10· · · Q.· Was there a First 100 agent or representative

11· ·that attended the sale?

12· · · A.· Yes.· Typically it was Jay Bloom, but sometimes

13· ·it was another employee.

14· · · Q.· And if there were no third-party bidders -- and

15· ·by third party I mean not the HOA and not First 100 --

16· ·what would happen in those instances?

17· · · A.· You can probably listen to and hear for yourself

18· ·on the MP3 that was provided.· There were three

19· ·properties that were auctioned that day.· Two of them

20· ·were bought by First 100.· One for 3,000 and the other

21· ·for $3,000.· In the MP3 -- I haven't listened to it in

22· ·awhile, but generally the way the bids would go is that

23· ·somebody would start off with $100 or $500, because if

24· ·nobody overbid, why would you overbid yourself?

25· · · · · Generally somebody would say $100, and then
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·1· ·occasionally we'd have one go off for $100, but

·2· ·generally there was active bidding because Hey, man, why

·3· ·not bid $500?· It's still cheap because you never know.

·4· ·Generally it would go $100, $500 as the opening bid, and

·5· ·somebody else would top that by a 500, and generally bid

·6· ·in increments of $500 until you hit a stopping point.

·7· ·It's a public auction.· We found the market value for

·8· ·it, and the auction ceased.

·9· · · · · Sometimes -- because everybody walked in with a

10· ·number that was their bid cap, because these are very

11· ·calculated cash flow kind of guys -- when things got

12· ·closer to a bid cap, people would reduce the increment

13· ·to less than $500.· So that's probably what happened on

14· ·the subject property going off at 7800.· You probably

15· ·got -- these guys have the same business models, and

16· ·somebody was in the 7,000s and then Jay -- I don't know

17· ·what his cap was, but he had a higher cap then anyone

18· ·else, so he won the property at 7800.

19· · · Q.· Were the sales ever canceled or postponed to

20· ·attempt to get more bidders there?

21· · · A.· No.· It is United Legal Services' position that

22· ·every auction was commercially reasonable.

23· · · Q.· I know you indicated before on the six or so

24· ·occasions where the security interest holder paid some

25· ·money to United Legal Services it was your practice to

0090

http://www.litigationservices.com


Page 37
·1· ·record a Notice of Partial Payment.

·2· · · A.· Yes.

·3· · · Q.· Would that be information that was announced at

·4· ·the sale as well?

·5· · · A.· Oh, yes.· And it, as you might imagine, affects

·6· ·the purchase price because it would be relevant

·7· ·information into the calculation of these characters.

·8· · · Q.· In your experience did that have an effect of

·9· ·chilling the bidding on certain properties where the

10· ·partial payment had been recorded?

11· · · · · · · ·THE WITNESS:· I object to the form of the

12· ·question in the sense that "chilling the bidding" is an

13· ·undefined term.

14· · · A.· How I would instead characterize it is that my

15· ·understanding is that the price would be less than it

16· ·otherwise would have gone for without the presence of

17· ·that information.

18· ·BY MS. SCHMIDT:

19· · · Q.· Prior to calling the sales, does United Legal

20· ·Services or I should say did United Legal Services

21· ·announce whether or not there was a deed of trust on the

22· ·property at all?

23· · · A.· No.· That was not anything required by statute.

24· ·It was absolute caveat emptor.· I mean, you don't hear

25· ·that down at regular foreclosure auctions.· There was no
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·1· ·need for that.· Nor did United Legal Services take any

·2· ·legal position whatsoever as to the legal effect of an

·3· ·NRS 116 foreclosure on an extant deed of trust.

·4· · · · · As a matter of fact, we expressly put that on the

·5· ·six or so Notice of Partial Payment of Lien.· I can

·6· ·provide an example if you wish.· It says, We have no

·7· ·legal position as to what this payment is, but the payor

·8· ·intended it to pay off the nine-months super priority.

·9· · · Q.· I want to look at the Foreclosure Deed Upon Sale

10· ·Bates stamped NSM 0044 and including the Declaration of

11· ·Value through NSM 00046.

12· · · A.· Okay.

13· · · Q.· Are you familiar with this document?

14· · · A.· The NSM 0044 and 45 document was produced and

15· ·executed by United Legal Services, and the Bates stamp

16· ·46 document was a blank deed -- sorry.· A blank

17· ·Declaration of Value form that was produced but not

18· ·executed by United Legal Services.· The asterisk by

19· ·United Legal Services and then it says at the bottom "as

20· ·agent for Tuscano Homeowners' Association," that was

21· ·additional language and clarification that was required

22· ·by Clark County recorder or these things would get

23· ·kicked back unless we put that in.

24· · · · · But the actual handwriting in Section 3 of the

25· ·DOV form that is not familiar to me, it would have been
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·1· ·somebody on the buyer's side.· That's not my

·2· ·handwriting.· It's not Mr. Opdyke's handwriting.· We

·3· ·never fill those out except for First 100 purchases.

·4· ·And certainly that is not any signature -- the grantee,

·5· ·as you can see, signed the DOV form.

·6· · · Q.· Can you tell me who Robert Opdyke is?

·7· · · A.· He's an attorney that is currently an employee of

·8· ·Atkinson Law Associates, but at the time also did and

·9· ·worked as a part-time employee at United Legal Services.

10· · · Q.· Can you tell me what his role was in United Legal

11· ·Services when he was working there?

12· · · A.· I can answer that two ways.· First, he acted in

13· ·an attorney capacity.· Second is that he assisted with

14· ·the production of the documents and in the evaluation of

15· ·the land records.

16· · · Q.· Does the foreclosure deed contain the price paid

17· ·of the auction?

18· · · A.· No.· Nor is there any statutory requirement for

19· ·it to do so.· There is, in fact, a statutory discussion

20· ·of the language for such foreclosure deeds in NRS 116.

21· ·Are you familiar with that particular language?

22· · · Q.· Yes.

23· · · A.· You will find that language in there, and the

24· ·discussion of the language to be found in the

25· ·foreclosure deed in the statutes makes no reference to
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·1· ·any requirement to having to have the sale price

·2· ·incorporated in the foreclosure deed.

·3· · · Q.· Does it anywhere in the Foreclosure Deed Upon

·4· ·Sale recite the consideration paid for the property?

·5· · · A.· No.· Nor is there any requirement for it to do

·6· ·so.· Pursuant to the Email from Clark County treasurer

·7· ·that is found in Exhibit 1, they expressly said that it

·8· ·should be at market value.· There is a statutory basis

·9· ·for that.· I don't know if you're aware of that, but the

10· ·Clark County -- the reason for that Email was because

11· ·the Clark County recorder was having a conniption fit

12· ·over a $2,000 DOV form, and there's a statute -- it's

13· ·like NRS 375 or something.· I can look it up -- that

14· ·says that in -- for recordation, real property transfer

15· ·taxes -- then any transfer which is a gift or of nominal

16· ·value shall be at full market value.· I forget the exact

17· ·language, but the reading that you see is from Georgia

18· ·who works in the audit department.· They got a readout

19· ·from, I think, the DA's office saying that the HOA

20· ·foreclosure sales -- we're going to deem them to be

21· ·nominal, and therefore they have to be at full market

22· ·value.· I personally do not believe it to be nominal.

23· ·$2,000 is $2,000.

24· · · · · However, it is my perception it's more of a

25· ·revenue grab for the government than anything else
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·1· ·because they knew all these players had money, and if

·2· ·they could get $300 out of them instead of $20 of them,

·3· ·then they would certainly do that, but that was my

·4· ·perception.

·5· · · Q.· The amount listed on the Declaration of Value,

·6· ·NSM 00046 is $63,280.· Where would that figure come

·7· ·from?

·8· · · A.· I have no knowledge whatsoever as to how the

·9· ·buyer obtained that number on the DOV form.· We provided

10· ·them a blank DOV form.· I can guess -- and if you permit

11· ·me to -- what we would do for the foreclosure deeds that

12· ·we recorded as an accommodation for First 100 sales, we

13· ·would go to the land records and call up the assessor's

14· ·value on the Clark County treasurer's website because

15· ·that's where Clark County recorder pointed us to.  I

16· ·forget if it was that mail or a subsequent phone call.

17· ·They said, Use the assessed value of the current year.

18· ·There it is right there.· I had no knowledge of it until

19· ·today.· It's right there on the then current year tax

20· ·assessed value on the Clark County treasurer website

21· ·printout for the parcel.· Do you see that?

22· · · Q.· And for the record, we're indicating on the Clark

23· ·County Assessor information under Real Property Assessed

24· ·Value is the total taxable value for the year 2013

25· ·through '14 and appears to be $63,280.

0095

http://www.litigationservices.com


Page 42
·1· · · A.· That was the industry standard.

·2· · · Q.· So just so I understand, on these declarations of

·3· ·value that were not for First 100, the grantee, whoever

·4· ·purchased at the sale, would be in charge of

·5· ·ascertaining the total value sales price of the property

·6· ·and filling them in themselves?

·7· · · A.· Ascertaining is -- I would instead use the word

·8· ·"determining."· But because a Clark County recorder had

·9· ·set it out as a general rule, then it is my

10· ·understanding that the industry players all knew the

11· ·rule, and per our discovery today, that it appears that

12· ·they did the exact same thing, because that's what

13· ·everybody did.· Because otherwise how would you

14· ·determine what a market value is?· If the Clark County

15· ·recorder said go to the Clark County website and use the

16· ·assessed value, that's what people did.

17· · · Q.· So for this particular declaration of value in

18· ·this case, that information was filled in by the grantee

19· ·and not United Legal Services.· Is that correct?

20· · · A.· Correct.

21· · · Q.· Okay.· I believe you indicated previously it was

22· ·the HOA's responsibility to make sure that the work that

23· ·had been done by -- in this case -- Red Rock Financial

24· ·Services was correct?

25· · · A.· Yes.· It is definitely not United Legal
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·1· ·Services's responsibility to be auditing or inspecting

·2· ·the work of Red Rock Financial Services in terms of how

·3· ·they did the Notice of Lien and Notice of Default.· When

·4· ·I say "did," I mean both the compilation and recordation

·5· ·of that document, as well as any noticing required by

·6· ·the statutes.

·7· · · Q.· United Legal Services didn't go through

·8· ·certificates of mailing that might have been in Red

·9· ·Rock's file?

10· · · A.· We were under no duty to do so whatever.

11· · · Q.· And United Legal Services didn't check to make

12· ·sure that Red Rock Financial Services complied with

13· ·posting requirements?

14· · · A.· We were under no duty to do so.· If there was a

15· ·flaw in Red Rock's work, you'll have to talk to Red

16· ·Rock.

17· · · Q.· Looking at the first page of the Foreclosure Deed

18· ·Upon Sale, NSM 00044, looking at the bottom of the

19· ·paragraph in the middle of it where it says -- I'm

20· ·quoting from the deed.· "All requirements of law have

21· ·been complied with, including, but not limited to te

22· ·elapsing of the 90 days, the mailing of copies of the

23· ·Notice of Lien of Delinquent Assessment, and Notice of

24· ·Default, and the mailing, posting, and publication of

25· ·the Notice of Foreclosure Sale."
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·1· · · · · Based on your testimony -- I should say that's

·2· ·the end of the quote.· The quote ends with "Notice of

·3· ·Foreclosure Sale."

·4· · · · · Based on your testimony, the individual signing

·5· ·this for United Legal Services would have no personal

·6· ·knowledge that all those requirements had been complied

·7· ·with.· Is that correct?

·8· · · A.· Pursuant to my earlier statement, United Legal

·9· ·Services had no duty or obligation to inspect or audit

10· ·Red Rock's records.· I believe the statement and line of

11· ·argument that you're presenting is conflating two

12· ·different concepts.

13· · · Q.· Well, my question is -- I mean, you testified

14· ·that you didn't check whether or not Red Rock Financial

15· ·Services did the correct mailing or the posting or the

16· ·work they did in terms of the creating and recording of

17· ·these documents, so I'm wondering --

18· · · A.· The purpose --

19· · · Q.· Let me just finish this -- if the individual for

20· ·United Legal Services who executed this would have

21· ·personal knowledge of whether or not those had been

22· ·complied with since it wasn't one of United Legal

23· ·Services's duties to check those things.

24· · · A.· You misunderstand the purpose of that language.

25· ·That language is specific language that's found in NRS
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·1· ·116.31166 subsection 1.· That statute discusses the

·2· ·effects of certain recitals in the deed, and what the

·3· ·statutes say is that if those recitals that you read

·4· ·about are present in an HOA foreclosure deed -- and by

·5· ·HOA foreclosure I mean NRS 116 foreclosure -- then they

·6· ·are conclusive proof of the matter's recital.

·7· · · · · Now, I will leave it up to you attorneys to

·8· ·explore the various wrinkles of that.· Your questions

·9· ·are intending for me to form a legal opinion as to what

10· ·it is.· My legal opinion is that if the foreclosure deed

11· ·contains the recitals, then by statute they're

12· ·conclusive proof of the matter's recital.

13· · · · · If you believe that based on my earlier testimony

14· ·relative to United Legal Services' personal knowledge of

15· ·things that United Legal Services performed and lack of

16· ·personal knowledge of things that a prior collections

17· ·agency performed, whether those facts have any sort of

18· ·legal effect on the statutory recitals, is not my fight.

19· · · Q.· I understand.· What I'm trying to find out here

20· ·is whether or not Robert Opdyke -- and I apologize if

21· ·I'm mispronouncing that to him wherever he is -- whether

22· ·or not he had personal or business records knowledge of

23· ·each and every thing in the recitals.

24· · · A.· What we had was the documents we were provided

25· ·from Red Rock Financial Services.· So in that document
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·1· ·you can see a lengthy set of assessments as well as

·2· ·collections efforts.· Mr. Opdyke had no personal

·3· ·knowledge of any activity of Red Rock Financial

·4· ·Services.· United -- nor is he particularly any sort of

·5· ·target for your investigation.· He's simply a signatory

·6· ·for United Legal Services.

·7· · · · · I think your question is better:· Did United

·8· ·Legal Services as an entity have any knowledge of any

·9· ·particular activity of Red Rock Financial Services, and

10· ·my response is:· We were provided the documents that we

11· ·were provided, which comprise the lien, a Notice of

12· ·Default, and an accounting ledger.· We got no other

13· ·documents from Red Rock Financial Services on any of the

14· ·accounts, and so we know what was in here and nothing

15· ·else.

16· · · Q.· So when the recitals say that all requirements of

17· ·law have been complied with -- for instance, the mailing

18· ·of copies of the Notice of Delinquent Assessment Lien --

19· ·even though United Legal Services is signing that, they

20· ·have no personal knowledge that those requirements were

21· ·complied with?

22· · · A.· That is correct.· We relied on Red Rock Financial

23· ·Services to perform their collections activities in a

24· ·professional manner, and our assumption is that they

25· ·would not have sent over any deficient file.· So the
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·1· ·statement was made on the assumption that it was correct

·2· ·because Red Rock did not flag it as being a troubled or

·3· ·a redo file.

·4· · · · · By the way, your line of inquiry is not how I

·5· ·read that statute.

·6· · · Q.· Fair enough.

·7· · · A.· That's fine.

·8· · · Q.· I know quite a bit of this is up in the air and

·9· ·subject to all of our interpretation.

10· · · A.· By the way, if you find that Red Rock's files are

11· ·in order, then it doesn't matter.

12· · · Q.· In United Legal Services's files for each

13· ·property, does it keep copies of any correspondence it

14· ·receives related to that property?

15· · · A.· Yes.

16· · · Q.· Does United Legal Services maintain a call log

17· ·for properties for -- for instance, if someone called,

18· ·would there be a record of that in the file?

19· · · A.· No written record.

20· · · Q.· Did anyone contact United Legal Services to pay

21· ·off this particular -- to make a payment on this

22· ·particular property prior to sale?

23· · · A.· No.

24· · · Q.· If United Legal Services received contact from a

25· ·beneficiary of a first deed of trust who requested a
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·1· ·superpriority payoff, what was United Legal Services'

·2· ·policy at the time between 2012 to the date of sale,

·3· ·June 22nd, 2013, in responding to those requests?

·4· · · A.· We always had an open-door policy with respect to

·5· ·any servicer or deed of trust beneficiary that contacted

·6· ·us.· Those contacts were very rare and very far in

·7· ·between.· In general, they would ask how much should

·8· ·they pay, and we would say, "We cannot provide you with

·9· ·legal advice."

10· · · · · And then they would say, "We only want to pay

11· ·nine months of assessments and not collections costs,"

12· ·and I would say, "You are free to do so," and then we

13· ·would explain what we would do.· And on those rare

14· ·occasions when a servicer did contact us to make some

15· ·sort of payment, they were always delighted that we

16· ·would take payment without demanding collections costs

17· ·and we would record the payments in the land record.

18· ·Apparently no other NRS 116 foreclosure agent would do

19· ·that and so apparently it was a best practice.

20· · · Q.· If a beneficiary called and said, "Can you tell

21· ·me what the monthly assessments are or quarterly

22· ·assessments," looking at that information so they could

23· ·calculate nine months, United Legal Services would give

24· ·that to them?

25· · · A.· Certainly.· Because the monthly assessment was
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·1· ·found right in the account detail.

·2· · · Q.· I usually say "borrower," but I should say unit

·3· ·owner" -- contacted United Legal Services and wanted to

·4· ·explore ways to save their home, who would have the

·5· ·ultimate authority to decide whether or not to enter

·6· ·into some sort of payment plan with them?

·7· · · A.· Typically our policy was to tell them that the

·8· ·amount shown -- the amount that was required to stop a

·9· ·sale was the amount shown in the Notice of Foreclosure

10· ·Sale minus $146, and we would inform them that would

11· ·have to be paid in full prior to the auction.

12· ·Occasionally, homeowners would also contact the HOA

13· ·either through the HOA board member or FirstService

14· ·Residential, formerly known as RMI, and sometimes we

15· ·would get a request from the HOA or RMI to accept a

16· ·payment plan for a unit owner, and in those instances we

17· ·would put people on payment plans.· We would then

18· ·postpone auctions to keep them on a short leash, and

19· ·when the payment plan was complete, we would cancel the

20· ·auction.· It didn't happen that often.

21· · · Q.· Would it be the HOA that decided whether or not

22· ·to allow the home owner to enter some sort of payment

23· ·plan?

24· · · A.· Usually the HOA boards are extremely quiescent in

25· ·the sense that they relied heavily on RMI -- now
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·1· ·FirstService Residential -- to perform the day-to-day

·2· ·management of the HOA community, and so it was very rare

·3· ·would I actually get contacted by anyone on the HOA

·4· ·board.· It was always through somebody over at RMI.

·5· · · Q.· So it was the management company, generally, that

·6· ·would decide whether or not to allow a payment plan?

·7· ·I'm trying to figure out who has the authority to --

·8· · · A.· RMI would clearly have the authority to put

·9· ·somebody on a payment plan and request that a payment

10· ·plan be put on.· It was very rare.· In general I was

11· ·contractually obligated to take this thing for sale.· If

12· ·somebody called up and said, "I'd like to go on a

13· ·payment plan," our standard response is:· "You have to

14· ·pay it in full before the sale."· Why?· Because we're

15· ·permitted to do that.· It's just like a regular deed of

16· ·trust auction.· I mean, you're in arrearage for $20,000,

17· ·and the answer is no.

18· · · · · But you have to realize that this is a fairly

19· ·rare event because most of these homeowners were

20· ·severely delinquent on the deed of trust, were terribly

21· ·underwater.· A lot of these condos had a market value of

22· ·$40,000 or $60,000 and the deed of trust was for

23· ·$210,000 because it was bought in 2005, and the last

24· ·thing anybody wanted to do was cough up $7,000 to save

25· ·it from an HOA foreclosure auction, because they knew
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·1· ·the foreclosure date was coming at some point.· They

·2· ·just didn't know who was going to be first:· the deed of

·3· ·trust beneficiary or the HOA.· So they had rode it out

·4· ·sometimes for years before something got foreclosed on.

·5· · · Q.· On the properties where there was an agreement

·6· ·with First 100 and the HOA, would First 100 have any say

·7· ·over whether or not a payment plan could be entered

·8· ·into?

·9· · · A.· I inquired with Mr. Jay Bloom early on as to what

10· ·his perspectives and views were under the three-way

11· ·contract, and his perspective was, for example, the

12· ·Purchase and Sale Agreement had as a large component of

13· ·it the cash flow of the receivables, and so First 100

14· ·would typically pay the HOA nine-months worth of

15· ·assessments in order to receive all cash flows that

16· ·would arise from any monetization event that might occur

17· ·on the property that arose as a result of United Legal

18· ·Services posting and serving out the Notice of

19· ·Foreclosure Sale.

20· · · · · So as a result, First 100 was a third-party

21· ·beneficiary of any payment stream that would come in off

22· ·of a payment plan because those payments would go to

23· ·First 100, not to the HOA.· So I felt it proper to ask

24· ·First 100, "Hey if somebody calls in and wants a $100 a

25· ·month payment plan, what do you say," and the answer
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·1· ·came back, "No payment plans unless the HOA requests it.

·2· ·Otherwise march it to sale."

·3· · · · · I believe -- I don't know for sure, but I believe

·4· ·that it was the concept of:· Anybody that's behind on

·5· ·their deed of trust and the HOA foreclosure would have

·6· ·said anything to eek out another few months on the

·7· ·property, and these guys were already horribly behind,

·8· ·and if they could now live in the property and pay only

·9· ·$300 a month, which effectively would have been rent

10· ·because you can make $300 a month for years on a $7,000

11· ·lien, that this was rewarding bad behavior.

12· · · · · There was also, I believe, a concept of:· Let's

13· ·try to flush out the people who actually have money and

14· ·do, in fact, want to stay there, and then, Hey, if those

15· ·guys cough up 8 grand, then fine.· We did see that

16· ·occasionally on the few single-family homes we did.· All

17· ·of a sudden a check for $12,000 would come in because

18· ·people had been living there for four years and had not

19· ·paid the deed of trust and actually had the money.· But

20· ·it was rare.

21· · · Q.· When there was proceeds from a foreclosure sale,

22· ·would United Legal Services be responsible for the

23· ·application of those proceeds?

24· · · A.· Yes.· Correct.

25· · · Q.· And how were the proceeds applied in this case?

0106

http://www.litigationservices.com


Page 53
·1· · · A.· On the last page of Section 4.

·2· · · Q.· Okay.· Let me make sure I write this down.

·3· · · A.· We produced a Proceeds Reconciliation Report.

·4· ·United Legal Services would get proceeds in.· This is

·5· ·the Proceeds Reconciliation Report for the subject

·6· ·property, as well as other activity.· So we would

·7· ·receive money in from auction sales, and then we were to

·8· ·remit back to First 100 the proceeds, because by

·9· ·contract we were required to.

10· · · · · Now, before we did that, though, we were allowed

11· ·to apply the foreclosure sales collections costs

12· ·provided in the NAC document that would include

13· ·conducting the foreclosure sale and so forth.· Do you

14· ·see that?

15· · · Q.· Yes.

16· · · A.· So you see $7,800 came in, and then there were no

17· ·excess proceeds because this, as usual, came in less

18· ·than the lien amount.· And so we would deduct $125 to

19· ·conduct the foreclosure sale.· Then $125 to prepare the

20· ·deed.· And then there was also something called a

21· ·foreclosure fee that was permitted in NAC.· Now, I'm in

22· ·business to make a buck, so I, of course, charge all of

23· ·them, and you can see this is a debits and credits.· So

24· ·every few days we would remit a chunk of change over to

25· ·First 100 as we were required to by contract.· So...
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·1· · · Q.· In the event that there were excess proceeds,

·2· ·would United Legal Services be responsible for paying

·3· ·those out or would First 100?

·4· · · A.· Yes.· United Legal Services.· We did not give any

·5· ·excess proceeds to First 100.· They were not entitled to

·6· ·it under the law.· They were only entitled to the cash

·7· ·flow up to the lien amount.

·8· · · Q.· In the case where there were excess proceeds, how

·9· ·would those be paid out?

10· · · A.· Typically, we started off by just giving

11· ·checks -- very rare by the way.· It usually only

12· ·happened on Fannie Mae properties where it had already

13· ·been foreclosed on.· And so in those instances, we would

14· ·remit it to Fannie Mae.· After awhile, once I began

15· ·realizing there was a fight as to whether the deed of

16· ·trust -- you know, if there was any dispute as to what

17· ·it was, then generally we would just hold on to it as

18· ·opposed to remitting it, because it was unclear as a

19· ·matter of law as to who was the proper recipient of any

20· ·excess proceeds, which there were very, very few of

21· ·these.

22· · · Q.· Does United Legal Services -- or I should say did

23· ·United Legal Services have a position on what it

24· ·believed the amount of the superpriority lien was?

25· · · A.· We had absolutely no legal position on the legal
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·1· ·effect of an NRS 116 foreclosure.

·2· · · · · · · ·MS. SCHMIDT:· Can we go off the record

·3· ·again?

·4· · · · · · · · · · · · · · · ***

·5· · · · ·(RECESS TAKEN FROM 12:00 P.M. TO 12:08 P.M.)

·6· · · · · · · · · · · · · · · ***

·7· · · · · · · ·MS. SCHMIDT:· We'll mark as Exhibit C what

·8· ·is labeled as Section 1, Documents From Prior Collection

·9· ·Agencies, Red Rock Financial Services.· Also mark as

10· ·Exhibit D what's labeled as Section 2, Documents From

11· ·Land Records.· And we'll label as Exhibit E Section 4,

12· ·Contracts with HOA and First 100.· And as Exhibit F,

13· ·Section 5.· What's marked as Auction Results.· And

14· ·Exhibit G, what's marked as Section 6, Emails.

15· · · · · · · ·THE WITNESS:· And under the assumption that

16· ·those are true and correct copies of the documents so

17· ·provided to you, I hereby authenticate at this time.

18· · · · · · · ·MS. SCHMIDT:· Thank you.

19· · · · · · · ·Do you have any questions that you wanted to

20· ·ask?

21· · · · · · · ·MS. BUTLER:· I do not.

22· · · · · · · ·MS. SCHMIDT:· I think we are done here.

23· · · · · · · ·(Exhibits C, D, E, F, and G were marked.)

24· · · · · · · ·(Proceedings concluded at 12:20 p.m.)

25
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·1· · · · · · · · · · CERTIFICATE OF REPORTER

·2· ·STATE OF NEVADA· ·)
· · · · · · · · · · · ·)· ss:
·3· ·COUNTY OF CLARK· ·)

·4· · · · · I, KELE R. SMITH, a duly commissioned

·5· ·Notary Public, Clark County, State of Nevada, do hereby

·6· ·certify:· That I reported the taking of the deposition

·7· ·of ROBERT ATKINSON, ESQ., commencing on Monday, May 11,

·8· ·2015, at 10:14 a.m.

·9· · · · · That prior to being deposed, the witness was by

10· ·me duly sworn to testify to the truth.· That I

11· ·thereafter transcribed my said shorthand notes into

12· ·typewriting and that the typewritten transcript is a

13· ·complete, true, and accurate transcription of said

14· ·shorthand notes and that witness waived review and

15· ·correction of the transcript.

16· · · · · I further certify that I am not a relative or

17· ·employee of counsel of any of the parties, nor a

18· ·relative or employee of the parties involved in said

19· ·action, nor a person financially interested in the

20· ·action.

21· · · · · IN WITNESS WHEREOF, I have set my hand in my

22· ·office in the County of Clark, State of Nevada, this

23· ·12th day of May, 2015.

24
· · · · · · · · · ·_________________________________________
25· · · · · · · · ·KELE R. SMITH, NV CCR #672, CA CSR #13405
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