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1 LAS VEGAS, NEVADA, WEDNESDAY, JULY 3, 2019, 9:36 A.M.

2 (Court was called to order)

3 THE COURT:  Good morning.  West Sunset; correct?

4 MS. MORGAN:  Yes.

5           THE COURT:  All right.  Which witness are we calling

6 now?

7 MS. MORGAN:  Nationstar calls Matt LaBrie.

8 MATTHEW LABRIE, DEFENDANTS' WITNESS, SWORN

9           THE CLERK:  Please state and spell your first and

10 last name.

11           THE WITNESS:  Matthew Labrie, M-A-T-T-H-E-W, LaBrie,

12 L-A-B-R-I-E.

13           THE COURT:  Thank you, sir.  Sir, there's water

14 there, there are exhibit books that have some of the exhibits

15 in that you've got right in front of you, and then there's

16 also M&M dispensers, if you need some food.  Don't let the

17 lawyers have any.

18 You may continue, Ms. Morgan.

19 MS. MORGAN:  Thank you.

20 DIRECT EXAMINATION

21 BY MS. MORGAN:

22 Q    Mr. LaBrie, are you employed?

23 A    Yes, I am.

24 Q    Who is your employer?

25 A    Bank of America N.A.

26 Q    What is your job title at Bank of America?
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1 A    Assistant vice president, consumer resolution

2 associate.

3 Q    All right.  And what does it mean to have that job

4 title?

5 A    In my duties I handle a portfolio of litigated cases

6 for the bank that I work with counsel to resolve.  I also

7 appear at trials, depositions, and mediations as a witness for

8 the bank.

9 Q    All right.  And have you appeared in trials

10 regarding Nevada HOA foreclosures before?

11 A    Yes, I have.  Lots.

12 Q    And it's been more than one; right?

13 A    Yes.

14 Q    Quite a few?

15 A    Yes.

16 Q    All right.  Are you familiar with a loan concerning

17 borrower Stephanie Tablante?

18 A    Yes, I am.

19 Q    How are you familiar with that loan?

20 A    I reviewed the loan on our system of record and the

21 documents relating to that loan in our document management

22 portal.

23 Q    What is Bank of America's relation with respect to

24 Ms. Tablante's loan?

25 A    We were the servicer on behalf of Freddie Mac.

3
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1 Q    What does it mean to service a loan?

2 A    Service the loan, basically we're the agent that

3 collects the payments, that performs any kind of duties that

4 are needed on the loan.  If the loan is in foreclosure, we

5 would work with the borrower to seek any pre-foreclosure

6 activities, send statements, things of that nature.

7 Q    All right.  So does the servicer -- is that the

8 entity responsible for collecting payments and then routing

9 them wherever they need to go?

10 A    Yes.

11 Q    Does Bank of America service loans that it does not

12 own?

13 A    Yes, we do.

14 Q    All right.  And what about in this case?

15 A    That's the case on this loan.

16 Q    All right.  Who owned the loan in this case?

17 MR. AYON:  Objection, Your Honor.

18           THE COURT:  A basis?

19 MR. AYON:  I'm sure she's trying to elicit an answer

20 that says that Freddie Mac or Fannie Mae owns this loan, which

21 has already --

22           THE COURT:  Well, he already said he was the

23 servicer for Freddie Mac.  So I figure I'm going to hear that

24 answer.

25 MR. AYON:  It's their witness.  They should

4
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1 reasonably understand what is an order, what's been a motion

2 in limine in this case, Your Honor.  So they should have

3 instructed as far as that.  All this evidence has already been

4 excluded.  To the extent -- 

5           THE COURT:  Okay.  Thank you.

6 MS. MORGAN:  You know, I can withdraw the question.

7           THE COURT:  Why don't you ask it a different way.

8 MS. MORGAN:  Sure.

9 BY MS. MORGAN:

10 Q    All right.  So I believe you testified that in this

11 case Bank of America does not own the loan.

12      A    That's correct.

13 Q    All right.  So if you could turn with me to

14 Exhibit  2.  Are you familiar with this document?

15 A    Yes, I am.

16 Q    What is it?

17 A    This is a copy of the deed of trust for the loan

18 we're talking about.

19 Q    Did Bank of America originate the loan secured by

20 this deed of trust?

21 A    No, we didn't.

22 Q    Who did?

23 A    New Freedom Mortgage Corporation.

24 Q    Did Bank of America ever own this note?

25 A    No, we didn't.

5
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1 Q    Or ever own this loan?

2 A    No, we didn't.

3 Q    So has Bank of America's role with respect to this

4 loan only been as a servicer?

5 A    Yes, it has.

6 Q    When did Bank of America begin servicing this loan?

7 A    Basically right after the inception of the loan.

8 Q    Did BAC Home Loan Servicing ever service the loan?

9 A    Yes.

10 Q    Was that before or after -- well, actually, let me

11 ask that differently.  What's the relationship between BAC

12 Home Loan Servicing and Bank of America?

13 A    BAC Home Loan Servicing merged into Bank of America

14 in 2011.

15 Q    All right.  So if you would look with me -- well,

16 let me ask you this.  Did Bank of America or BAC Home Loan

17 Servicing let Ms. Tablante know that they were the servicer of

18 the loan?

19 A    Yes.

20 Q    If you would turn with me, please, to Exhibit 27.

21      A    Okay.

22 Q    Are you familiar with this document?

23 A    Yes, I am.

24           THE COURT:  That is a proposed exhibit; correct?

25 MS. MORGAN:  Yes.

6
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1           THE WITNESS:  Yes, I am.

2 BY MS. MORGAN:

3 Q    Okay.  What is it?

4 A    This is a letter to the borrower letting them know

5 that the servicing of their loan is going from BAC Home Loan

6 Servicing to Bank of America.

7 Q    All right.  And what was the date of the transfer

8 from BAC Home Loan Servicing to Bank of America?

9 A    July 1st, 2011.

10 Q    In your preparation for your testimony today is this

11 a document that you found in Bank of America's system of

12 record?

13 A    Yes.

14 Q    Are these types of letters notifying borrowers of a

15 servicing transfer, are those letters kept in the regular

16 course of Bank of America's business activities?

17 A    Yes, they are.

18 Q    Was this letter one that was routinely made and kept

19 as a usual business practice of Bank of America?

20 A    Yes.

21 Q    And was the record made at or near the time of the

22 events reported within this letter?

23 A    Yes, it was.

24 Q    Was this letter made by a person with knowledge or

25 from information transmitted by a person with knowledge?

7
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1 A    Yes.

2 Q    And was that knowledge reported in the regular

3 course of business?

4 A    Yes, it was.

5 MS. MORGAN:  Your Honor, move to admit Exhibit 27.

6           THE COURT:  Any objection?

7 MR. AYON:  Yeah.  Your Honor, all those questions

8 were leading in terms of what the letter was.  There was no

9 testimony as far as who wrote the letter, whether it was sent,

10 or any of that.  So if it does get admitted, it should only be

11 admitted for the limited purpose that it was in their actual

12 file.

13           THE COURT:  Okay.  Sir, are you the custodian of the

14 records for Bank of America?

15           THE WITNESS:  Yes, I am.

16           THE COURT:  Okay.  Tell me how you perform your job

17 duties as a custodian given all of your other job duties.

18           THE WITNESS:  I'm sorry.  I don't understand.

19           THE COURT:  Usually the custodian of records is not

20 the person who goes to mediations, appears at trials.  So I'm

21 trying to figure out how you could possibly do both jobs.

22           THE WITNESS:  I don't know.

23           THE COURT:  Are you in charge of the computer

24 system?

25           THE WITNESS:  No, I'm not.

8
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1           THE COURT:  Do you know how the records are put into

2 that computer system?

3           THE WITNESS:  I know that they're done with -- the

4 records are only put into the system by people that have

5 access to do that.

6           THE COURT:  Right.  But you're not that person in

7 charge of that group?

8           THE WITNESS:  No, I'm not.

9           THE COURT:  Okay.

10 MS. MORGAN:  I can lay some additional foundation.

11           THE COURT:  That'd be lovely.

12 MS. MORGAN:  Okay.  Thank you.

13 BY MS. MORGAN:

14 Q    I'm assuming that Bank of America has different

15 computer systems that comprise its system of records.  Is that

16 correct?

17 A    Yes.

18 Q    And can you describe those systems of -- those

19 computer systems that Bank of America uses.

20      A    Yes.  We have a system known as AS400 that's

21 basically the system of record.  In that system you can pull

22 -- you can enter a loan number and pull up any information

23 about the loan, when the loan was originated, the payment

24 amounts, how much the escrow payments are, stuff like that.

25 Q    All right.  Are there any other systems other than

9
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1 AS400?

2 A    Yes.  There are numerous other systems.

3 Q    When you saw this record, Exhibit 27, within Bank of

4 America's system of record where did you see it?

5 A    In the document management portal.

6 Q    Is that different than the AS400?

7 A    Yes, it is.

8 Q    Okay.  What is the document management portal?

9 A    The document management portal hosts -- basically

10 you enter the loan number that you're searching for, and you

11 can pull up every document for the life of the loan.  So you

12 can see a copy of the note, a copy of the deed of trust, any

13 letters that were sent to the borrower, the origination

14 documents.  Basically everything.

15 Q    Is it important that the information in the document

16 management portal be reliable and accurate?

17 A    Yes, it is.

18 Q    Why is that important?

19 A    Because it's used to service the loan.  So it's

20 important for me that the information be accurate so that I

21 know when I'm searching for a loan and I put the loan number

22 in that I'm going to see the documents that relate to that

23 loan that I'm looking for.

24 Q    Does Bank of America take any steps, such as regular

25 audits or anything like that, to ensure that the information

10
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1 within the document management portal is in fact reliable and

2 accurate?

3 A    Yes.

4 Q    And how long have you worked at Bank of America?

5 A    Six and a half years.

6 Q    In your six and a half years at working with Bank of

7 America has it been your experience that the information

8 located within the document management portal is in fact

9 accurate and reliable?

10 A    Yes.  It's always been accurate and reliable.

11 Q    Do you have any reason to believe that Exhibit 27,

12 the letter to the borrower, does not relate to this loan?

13 A    No, I don't.

14 MS. MORGAN:  Okay.  With that additional foundation

15 I'd like to move to admit Exhibit 27.

16           THE COURT:  Any additional objections, Mr. Ayon?

17 MR. AYON:  Just the same thing as far -- well, let

18 me clarify that.  Same thing as far as that the only

19 admissibility is that it's in their file.  But I don't see any

20 evidence that it was mailed out to borrower.

21 MS. MORGAN:  That's okay.

22           THE COURT:  For what purpose are you admitting the

23 document?

24 MS. MORGAN:  I'm admitting the document to show that

25 servicing did transfer.  And then I'm going to ask some

11
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1 questions about the debt validation notice section on the

2 second page of the exhibit.  But I'm not admitting it to show

3 that it was actually mailed to Ms. Tablante.

4           THE COURT:  Thank you.

5 MR. AYON:  That's fine, Your Honor.

6           THE COURT:  With that understanding, that can be

7 admitted for that limited purpose.  Thank you.

8 (Joint Exhibit 27 admitted)

9 BY MS. MORGAN:

10 Q    And, Mr. LaBrie, if you would turn to the second

11 page of that letter, Bate Stamp NSM00829.

12      A    Okay.

13 Q    Under Section 2(b) it says, "The name of the

14 creditor to whom the debt is owed, FHLMCS-A --

15 MR. AYON:  Your Honor, before she kind of continues

16 with that question which is kind of in the same realm, there

17 is an order of the Court saying that this evidence has been

18 excluded.  It was already --

19           THE COURT:  Because it was never disclosed on time.

20 MR. AYON:  Yes.  So to the extent that they're

21 trying to back-door an argument --

22           THE COURT:  Was this document disclosed previously,

23 Mr. Ayon?

24 MR. AYON:  That I don't know.  I can't make a

25 representation one way or the other.

12
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1           THE COURT:  Ms. Morgan, when was this document,

2 Exhibit 27, which has been admitted for a limited purpose,

3 disclosed as part of the discovery process?

4 MS. MORGAN:  I don't know what day it was disclosed,

5 but I do know that it was included in pretrial disclosures and

6 Mr. Ayon did not object to the timeliness of the document.  He

7 did object to the timeliness of a number of documents that

8 were the subject of the motion in limine.

9 MR. STERN:  What's the Bates number?

10 MS. MORGAN:  829.

11           THE COURT:  Come on, Mr. Stern.  Tell me what group

12 it was -- come on.  Tell me when it was produced.  Come on. 

13 You've got the whole list there.

14 MR. STERN:  Oh.  It's going to take a second, Judge.

15           THE COURT:  Well, at least through the Bates number

16 you'll know when, because you produced them in tranches;

17 right?

18 MS. MORGAN:  I do know -- because I anticipated this

19 would come up, so I looked last night, and I do know that

20 Sunset did not object in the pretrial disclosures or in our --

21 in the joint pretrial memo to this particular document.

22           THE COURT:  So what I'm trying to get to is it's got

23 a Bates number of 829.  Which of your Rule 16.1 disclosures

24 was it a part of?

25 Sorry, sir.  There have been some contentious issues

13
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1 in the last two months in this case.  And they're not your

2 fault.

3           THE WITNESS:  All righty.

4 (Pause in the proceedings)

5  MS. MORGAN:  All right.  This document was disclosed

6 on April 22nd, 2019.  If I recall, discovery did close on

7 February 22nd, 2019.  Our position is that the untimeliness of

8 this particular document was waived.  And that's because when

9 we disclosed it two times as pretrial disclosures in an

10 amended and a second amended pretrial disclosures, and neither

11 of the objections did West Sunset object that the document was

12 in any way untimely.  And I think that's important; because,

13 while Sunset did object to a number of our documents being

14 untimely, so they clearly knew how to object to something

15 being untimely disclosed, but they waived that objection with

16 respect to this particular argument.

17 They waived it again in the joint pretrial

18 memorandum when they didn't object at all to the document.

19           THE COURT:  Hold on.  I'm in the objection section

20 of theirs, which was filed on May 6th.

21 MR. AYON:  And, Your Honor --

22           THE COURT:  Wait.  Hold on.

23 What's the Bates number again, 862?

24 MR. AYON:  829.

25 MS. MORGAN:  827, 828, 829.

14
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1           THE COURT:  So the objection ends at the document

2 NSM00826 and then resumes again at the document NSM00836.  So

3 it appears that the objection was not made to this document of

4 the group that was produced.

5 MR. AYON:  Can I be heard on that issue?

6           THE COURT:  Sure.

7 MR. AYON:  Your Honor, I think this is -- I mean,

8 I'm actually surprised that they're making this argument.  I

9 think this is really a violation of the professional rules of

10 conduct, because, Your Honor, we know that these issues --

11 that they were objected to.  And the fact that they were

12 trying to back-door an argument like that is -- frankly, is

13 disingenuous.  Your Honor --

14           THE COURT:  Well, you understand that I know I'm not

15 letting in evidence about the actual owner of the loan because

16 of the late disclosure and the poor conduct on behalf of

17 someone who should have disclosed it many, many years ago.  So

18 to the extent that somebody has a reference in there to a loan

19 number which might indicate it was a Freddie Mac loan, I'm

20 going to still allow the loan number to be admitted, since

21 it's part of this document.  But I am certainly not going to

22 go back to a situation where because of the failure to timely

23 disclose the actual ownership of the loan somebody, like the

24 plaintiff, may have been prejudiced.  Okay?  How's that?

25 MR. AYON:  Thank you, Your Honor.

15
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1           THE COURT:  So you may continue with that

2 understanding.  So I don't care what the loan number is, but

3 I'm happy for him to refer to it.

4 MS. MORGAN:  All right.  And I would just like to

5 make a record that we were not trying to back-door anything. 

6 We actually brought it affirmatively to the Court's attention

7 in our motion in limine.  So --

8           THE COURT:  You did.  You did.  And we briefed it

9 and we argued it, and I made a ruling.  And some day somebody

10 in some other city is going to rule on that.

11 MR. AYON:  And, Your Honor, I do want this argument

12 to kind of be at least -- or the other side to be cautioned,

13 because I think that the next step is that we move to strike

14 her answer.

15           THE COURT:  Luckily, I have no jury here.  So you

16 don't have the issue of unringing the bell.  It's whether

17 somebody's going to convince me that I was wrong -- and, by

18 the way, you still haven't submitted an order, Mr. Ayon --

19 related to the motion in limine that was filed on or about

20 May 14th, which I denied.

21 MR. AYON:  I believe that I submitted one in open

22 court, Your Honor.  That was -- because I had Mr. Stern sign

23 it at the time, the trial the last time.

24           THE COURT:  Motion in limine?

25 MR. AYON:  Yes.

16
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1 MS. MORGAN:  As I recall, there was a draft on the

2 first day that we commenced trial.  It's a very simple order

3 that just says "Denied."  I don't know --

4 MR. AYON:  It wasn't very contentious, that's for

5 sure.

6 MS. MORGAN:  Yeah.

7           THE COURT:  I haven't seen it.

8 MS. MORGAN:  Okay.  We may not have --

9 MR. AYON:  I'll resubmit it, Your Honor.

10           THE COURT:  You may have handed it among yourselves

11 and just not given it to me.

12 MR. AYON:  Which is very likely, Your Honor.

13           THE COURT:  I only know there's no order because it

14 says so in the computer file which I am not the custodian of

15 records with and which is not always accurate.

16 MR. AYON:  I know what system you're talking about.  

17 And you're right, it was never accurate.

18           THE COURT:  Okay.  We were on 27, and you were

19 asking him about the loan number on page 2.

20 BY MS. MORGAN:

21 Q    Right.  I had read the first sentence of Section

22 2(b).  I won't re-read it; but did I read that correctly the

23 first time?

24      A    Yes.

25 Q    What does FHLMC stand for?

17
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1 MR. AYON:  Objection, Your Honor.

2           THE COURT:  Overruled.

3           THE WITNESS:  Freddie Mac.

4 BY MS. MORGAN:

5 Q    And then the second sentence in section (b) says,

6 "Please note that unless Bank of America N.A. is listed in

7 2(b) as the creditor of your loan, Bank of America N.A. does

8 not own your loan and only services your loan on behalf of

9 your creditor subject to the requirements and guidelines of

10 your creditor."  Did I read that correctly?

11 A    Yes, you did.

12 Q    Is that sentence consistent with the documents that

13 you reviewed in preparation for your testimony today?

14 A    Yes, it is.

15 Q    Did you see any indication in your system of record

16 of any other creditor to whom the debt is owed other than the

17 one listed in Section 2(b)?

18 MR. AYON:  Objection, Your Honor.   I mean, she's

19 still trying to elicit testimony as far as the ownership of

20 this after we've already kind of went through this.

21           THE COURT:  Okay.  So remember I know who owns it,

22 because I dealt with the motion in limine and denied it.  So

23 this is not a surprise to me.  I've already decided I'm not

24 going to consider it.  You may and should continue to make

25 your objections, and we'll all continue to make our record

18
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1 just because somebody's going to raise this issue when you are

2 at an appellate level several months from now.  I didn't say

3 years.  I thought about it, but months.

4 Right, Mr. Stern?  How long do they take?

5 MR. STERN:  You would have been right, Your Honor.

6 It's a couple years, in our experience.  Actually, they're

7 getting faster.

8           THE COURT:  Yeah.  Right.  Yeah.  Uh-huh.  Okay.

9 Keep going, Ms. Morgan.

10 BY MS. MORGAN:

11 Q    All right.  So did you see an indication in Bank of

12 America's system of record that there was ever any other

13 creditor to whom the debt is owed other than the one listed in

14 Section 2(b)?

15 MR. AYON:  Your Honor, did you sustain the

16 objection, or overrule it?

17           THE COURT:  I overruled your objection.

18 MR. AYON:  Okay.

19           THE WITNESS:  No, it didn't.

20 BY MS. MORGAN:

21 Q    So am I correct to understand that Bank of America

22 during the entire time it serviced the loan serviced the loan

23 on behalf of its owner, Freddie Mac?

24 MR. AYON:  Objection.

25           THE COURT:  Sustained.  So you won't answer that
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1 question.

2 Ms. Morgan, remember, we're not asking that issue. 

3 The fact that Bank of America is not the owner and I know who

4 the owner is because of the motion in limine is still not

5 something we're going to get into in this trial.  The fact

6 they serviced it for the owner, who was not Bank of America,

7 is fair game in this hearing, and I'm happy for you to do

8 that.  But we're not going to talk about Freddie Mac.

9 MS. MORGAN:  Okay.  I understand.

10           THE COURT:  I hope so.

11 MS. MORGAN:  I think so.  I want to make a record,

12 but not beat a dead horse.  So that's what I'm trying to do

13 here.

14 BY MS. MORGAN:

15 Q    All right.  In your preparation for your testimony

16 here today did you review Bank of America's system of record

17 for HOA notices?

18 A    Yes.

19 Q    And are you familiar with -- since you've testified

20 before in Nevada HOA quiet title actions, are you generally

21 familiar with what those notices look like and consist of?

22 A    Yes.

23 Q    If you would turn with me, please, to Exhibit 8.

24           THE COURT:  And Exhibit 8 was previously admitted.

25 //
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1 BY MS. MORGAN:

2 Q    I'll represent to you that this is the HOA's notice

3 of default in this case.  In your review of Bank of America's

4 system of record did you see a copy of this notice of default?

5 A    No, I did not.

6 Q    The date of this notice of default is May 23rd,

7 2012. Do you see that in about the middle of the page?

8 A    Yes.

9 Q    In 2012 did Bank of America have a business practice

10 in place for responding to notice of default from Nevada HOAs?

11 A    Yes, we did.

12 Q    What was that business practice?

13 A    When we would receive a notice like this we would

14 open a file within the department I work in, and then we'll

15 hire counsel to tender payment.

16           THE COURT:  So, sir, how do you know that, since you

17 weren't at Bank of America then?

18           THE WITNESS:  Because I have testified in over 75 of

19 these types of cases in trial and been deposed.

20           THE COURT:  Okay.  Thank you.

21 BY MS. MORGAN:

22 Q    Did Bank of America retain outside counsel to

23 satisfy the superpriority portion of the lien for this case?

24 A    No.

25 Q    Why not?
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1 A    Because we didn't receive this notice.

2 Q    And by this notice are you referring to the notice

3 of default in Exhibit 8?

4 A    Yes, I am.

5 Q    When did Bank of America stop servicing this loan?

6 A    In February of 2013.

7 Q    And which entity began servicing after Bank of

8 America?

9 A    Nationstar Mortgage.  But I think they go by Mr.

10 Cooper now.

11 Q    If you would please turn with me to Exhibit 3.  I'm

12 going to be referring to Exhibit 3 and Exhibit 4.  They're

13 both previously admitted recorded documents entitled deed in

14 lieu of foreclosure.  Exhibit 4 is just re-recorded with the

15 property description.  That's the only difference.

16 In your review of Bank of America's system of record

17 did you see any indication that Bank of America ever consented

18 to taking a deed in lieu from Ms. Tablante?

19 A    No, I did not.

20 Q    Did you see any indication that New Freedom Mortgage

21 ever agreed to take a deed in lieu?

22 A    No, I did not.

23 Q    Do you have any reason to believe that Bank of

24 America would not have followed its customary business

25 practice of retaining outside counsel had it received the
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1 notice of default in this case?

2 MR. AYON:  Objection, Your Honor.

3           THE COURT:  Overruled.

4           THE WITNESS:  No, I don't.

5 MS. MORGAN:  That's all I have.

6           THE COURT:  Thank you.

7 Cross-examination.

8 MR. AYON:  Court's indulgence, Your Honor, for just

9 a second.

10 (Pause in the proceedings)

11 MR. AYON:  Your Honor, I was going to ask him about

12 the -- I'm trying to think -- the practices and procedures in

13 2012.  But you asked that question already as far --

14           THE COURT:  Well, you're welcome to follow up --

15 MR. AYON:  Okay.

16           THE COURT:  -- because mine was sort of a very short

17 question.  And direct.

18 MR. AYON:  Yeah.  And like I said, I think you kind

19 of nail right on the head.

20 CROSS-EXAMINATION

21 BY MR. AYON:

22 Q    So you had testified that you've only been with Bank

23 of America for six and a half years; is that correct?

24 A    That's correct.

25 Q    And you're testifying to policies and procedures in
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1 2012; is that what I'm hearing correct?

2 A    Yes.

3 Q    And you said part of that was just from doing your

4 depositions and things like that.  How did you get familiar --

5 how were you able to testify at those depositions about

6 policies and procedures in 2012?  What specific information

7 did you gain to be able to testify to that?

8 A    I reviewed our policy and procedure that stated when

9 we receive an HOA notice to open a file and hire counsel.

10 Q    Okay.  And in this case are you saying that -- now,

11 you're saying that you never received the notice; right?

12 A    That's correct.

13 Q    As part of your review for this testimony do you

14 know whether Bank of America actually received actual notice

15 of a foreclosure?

16 A    No, I don't.

17 Q    Okay.  So it's very possible that Bank of America

18 could have received notice from either MERS -- is that

19 correct?

20 MS. MORGAN:  Objection.  Calls for speculation.

21           THE COURT:  Overruled.

22           THE WITNESS:  I'm sorry.  Can you repeat that.

23 BY MR. AYON:

24 Q    Yeah.  So in your preparation for this testimony --

25 you've already testified that you don't know whether Bank of
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1 America got actual notice of this.  Is it possible that you

2 got -- that Bank of America, you, received notice through

3 another source, for example, MERS?

4 A    It's possible that we could have received notice

5 through MERS.

6 Q    What about from -- my understanding, from New

7 Freedom Mortgage Corporation?

8 A    It's possible, I guess.

9 Q    Did you review any of your -- did you review any of

10 the computer notes or anything like that that would have

11 indicated that Bank of America got actual notice?

12 A    Yes, I did.

13 Q    Okay.  And what did -- what did you see there?

14 A    I did not see that we got notice.

15 Q    Okay.  But you don't know, though, either; is that

16 -- so you've got some inconsistent testimony there.

17      A    I didn't -- we didn't receive the notice of default.

18 Q    That's not my question.  So my question is did you

19 get actual notice of the sale -- of the notice of default?

20 A    I'm not sure.

21 Q    Will you turn to Exhibit 5, please.

22           THE COURT:  And that's an admitted exhibit.

23 MR. AYON:  That's correct, Your Honor.

24 BY MR. AYON:

25 Q    Have you seen this document before?
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1 A    Yes, I have.

2 Q    And what is it?

3 A    It's an assignment of deed of trust to BAC Home Loan

4 Servicing.

5 Q    And what does this assignment -- what is your

6 understanding that this assignment does?

7      A    It transfers the beneficial interest to Bank of

8 America.

9 Q    And then turn to Exhibit 6.  And can you tell me

10 what that document is.

11      A    It's a substitution of trustee.

12 Q    And what does that do?

13 A    It's transferring interest to Bank of America.

14 MR. AYON:  Your Honor, I'm just taking one quick

15 look at my notes, and I should be wrapping up here soon.

16           THE COURT:  It's okay.

17 MR. AYON:  Thanks, Your Honor.

18 (Pause in the proceedings)

19  BY MR. AYON:

20 Q    And I do want you to turn to page 10.

21      A    Exhibit 10?

22 Q    Yes.  I'm sorry.  Exhibit 10.  Have you seen this

23 document before?

24 A    Yes, I have.

25 Q    Is it your testimony -- did Bank of America ever
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1 receive this notice?

2 A    I'm not sure if we received this one.

3 Q    If you receive a notice of sale, what's Bank of

4 America's custom and practice to do with that notice of sale?

5 A    It'll be the same procedures if we received a notice

6 of default.  Open a file and hire counsel.

7 Q    Was that done in this case?

8 A    No, it wasn't.

9 MR. AYON:  That's all the questions, Your Honor.

10           THE COURT:  Redirect?

11 REDIRECT EXAMINATION

12 BY MS. MORGAN:

13 Q    We can just stay exactly where Mr. Ayon left off, at

14 Exhibit 10.

15      A    Okay.

16 Q    Do you see -- what's the date on this notice of

17 sale?

18 A    June 2013.

19 Q    Where are you looking?

20      A    Oh.  Sorry.  This is recorded on April 4, 2012.

21           THE COURT:  Are you on Exhibit 10?

22           THE WITNESS:  I think so.  The notice of foreclosure

23 sale?

24           THE COURT:  Yeah.  Mine has May 28th, 2013, on the

25 signature line, and May 29th on the recording stamp.
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1           THE WITNESS:  Oh.  Yeah.  I was reading the date in

2 the first sentence.  But the date at the bottom is May 28,

3 2013.

4 BY MS. MORGAN:

5 Q    Okay.  Now, is that -- was Bank of America still

6 servicing on May 28th, 2013?

7 A    No, we weren't.

8 Q    Remind us when Bank of America stopped servicing.

9      A    February of 2013.

10 Q    You testified you didn't see a copy of the notice of

11 default in Bank of America's system of record; is that

12 correct?

13 A    That's correct.

14 Q    You didn't see a notice of default that was

15 forwarded from MERS; is that accurate?

16 A    I didn't see one at all.  So there wasn't one

17 forwarded from MERS.  If there would have been, I would have

18 seen it.

19 Q    Would that have been in the document management

20 portal?

21 A    Yes.

22 Q    Is that the same if something had been forwarded --

23 or if a notice of default had been forwarded from New Freedom

24 Mortgage?

25 A    Yes.  It would have been in there.
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1 Q    And Mr. Ayon asked you if it's possible that Bank of

2 America got notice.  Is it possible that Bank of America

3 didn't get notice?

4 A    Yes.

5 Q    And what makes you think that's possible?

6 A    Because we didn't get the notice of default in this

7 case.

8 Q    Would you say it's probable that Bank of America

9 didn't have notice of the sale because Bank of America didn't

10 receive a notice of default?

11 A    Yes.

12 Q    Mr. Ayon turned your attention to Exhibit 5, which

13 was the assignment of deed of trust.  And you can correct me

14 if I'm wrong.  I believe you testified that this assignment

15 transfers beneficial interest to Bank of America.  Is that

16 your testimony?

17 A    Yes.

18 Q    Does this assignment -- is it your understanding

19 that this assignment transfers ownership of the loan at all?

20 A    No, it doesn't.

21 Q    What about Exhibit 6, the substitution of trustee? 

22 Does that document operate to in any way transfer ownership of

23 the loan?

24 A    No, it doesn't.

25 MS. MORGAN:  That's all I have.
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1           THE COURT:  Anything else, Mr. Ayon?

2 MR. AYON:  No, Your Honor.

3           THE COURT:  Thank you, sir.  We appreciate your

4 time.  Have a very nice day.  Travel safely.

5 Next witness.

6 MS. MORGAN:  Nationstar Mortgage calls Aaryn

7 Richardson.

8 AARYN RICHARDSON, DEFENDANTS' WITNESS, SWORN

9           THE CLERK:  Please be seated.  And please state and

10 spell your first and last name.

11           THE WITNESS:  My name is Aaryn Richardson, A-A-R-Y-N

12 R-I-C-H-A-R-D-S-O-N.

13           THE COURT:  And, sir, you will notice there's a

14 pitcher of water next to you, and then there are also an

15 exhibit binder and M&Ms in the dispenser behind you.

16 Proceed.

17 DIRECT EXAMINATION

18 BY MS. MORGAN:

19 Q    Mr. Richardson, who are you employed by?

20 A    Nationstar Mortgage doing business as Mr. Cooper.

21 Q    What kind of business is Nationstar?

22 A    We are a mortgage loan servicer.

23 Q    What is your title?

24 A    My title is senior principal -- sorry.  It just

25 changed recently.  It's senior litigation resolution analyst.
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1 Q    What are your job duties having that title?

2 A    Generally speaking I am assigned to loans that

3 Nationstar services that are in default and are also involved

4 in some form of litigation.  And generally I'm tasked with

5 assisting and bringing resolution to those litigated matters. 

6 That can take a lot of different forms, but generally that's

7 what I do.

8 Q    Have you previously testified on behalf of

9 Nationstar in Nevada HOA matters?

10 A    I have.

11 Q    And approximately how many times?

12 A    Less than a dozen.

13 Q    Are you familiar with the loan concerning Stephanie

14 Tablante?

15      A    I'm assuming you mean in court.

16 Q    Yes.

17      A    Yes.  Less than a dozen.

18 Q    Okay.  What about in depositions?

19 A    More than that.  Probably 30 or 40, if I had to

20 guess.  I really don't know.

21 Q    All right.  Are you familiar with a loan concerning

22 Stephanie Tablante?

23 A    I am.

24 Q    How are you familiar with that loan?

25 A    It is a loan that Nationstar services.  And I also
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1 reviewed all the business records that Nationstar maintains

2 that pertain to that loan.

3 Q    What does it mean generally to service a loan?

4 A    Loan servicing, I call it the customer-facing side

5 of a mortgage loan.  So it's taking and receiving payments,

6 sending out billing statements, we maintain a call center for

7 customer service purposes, questions, that sort of thing.  We

8 handle loss mitigation in the event that the loan goes into

9 default or the default's imminent.  We're also tasked with

10 proceeding with foreclosure in the event that default cannot

11 be cured.

12 Q    All right.  Does Nationstar service loans it does

13 not own?

14 A    Frequently.

15 Q    And when that is the case does Nationstar facilitate

16 the transfer of funds from the borrower to the loan owner?

17 A    That's one of its primary responsibilities.

18 Q    And did Nationstar do that in this case?

19 A    No.  Because it was in default.  We didn't --

20 Q    Oh.  Got it.

21      A    We never received any payments.  But had they been

22 -- the borrower been making payments, yes, that's what would

23 have happened.

24 Q    Even though there were no payments to forward, is

25 Nationstar -- would Nationstar -- let me ask you -- Nationstar
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1 still services this loan; correct?

2 A    Yes, ma'am.

3 Q    All right.  Had Nationstar been in regular contact

4 with the owner of the loan --

5      A    Yes.

6 Q    -- as far as reporting?

7 A    Yes.  On a monthly basis.

8 Q    Can you don't describe what that means.

9      A    Sure.  So whenever Nationstar's servicing a loan on

10 behalf of a different entity, that is, the owner, we do

11 monthly reporting.  We call it investor reporting.  So

12 depending on what that particular investor's looking for in

13 terms of format, we send them a set amount of information, 

14 the loan level, every loan that we service for them, indicates

15 whether or not it's performing or not, past due, how far past

16 due, you know, current balances, that sort of thing.

17 Q    Can you describe for us Nationstar's different

18 systems of -- well, I guess one system of record, but the

19 different programs that comprise that system of record.

20 A    Sure.  So our primary loan servicing platform is a

21 program called LSAMS.  It's an acronym, and, no, I can't

22 remember what it stands for.  But that's -- that does the bulk

23 of the loan servicing functions at Nationstar.

24 Then we have a couple of other programs that I would

25 say assist or augment that system.  But next probably most
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1 used is our file imaging or document imaging system, and

2 that's called FileNet.  I have access to both of these systems

3 and have had extensive training on both.

4 Q    Is it important that the information in LSAMS and in

5 FileNet be reliable and accurate?

6 A    It is I would say crucial to our business that it

7 remain -- that it be accurate.

8 Q    Does Nationstar undertake any efforts to ensure the

9 accuracy and reliability of the information in LSAMS and

10 FileNet?

11 A    Yes.  There are many, many layers of quality control

12 and audits that take place on both those systems.

13 Q    How long have you worked at Nationstar?

14 A    Began at Nationstar in March of 2014.

15 Q    Well, how frequently do you have occasion to work in

16 LSAMS and FileNet?

17 A    Daily.

18 Q    In your experience has the information in LSAMS and

19 FileNet been accurate and reliable?

20 A    Yes.

21 Q    Did you review both LSAMS and FileNet in preparation

22 for your testimony today?

23 A    I did.

24 Q    And I'm assuming that's with respect to this loan.

25      A    Yes, ma'am.
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1 Q    All right.  In your review did you -- were you able

2 to determine whether Nationstar ever owned this loan?

3 A    Yes, I was able to make that determination.

4 Q    Okay.  And what did you discover?

5 A    Nationstar has never had any ownership interest in

6 this particular loan.

7 Q    When did Nationstar begin servicing this loan?

8 A    February of 2013.

9 Q    Did Nationstar advise the borrower of the servicing

10 transfer to Nationstar?

11 A    Yes.  It's required to do so.

12 Q    And my question said Nationstar began servicing from

13 Bank of America?

14 A    That's correct.

15 Q    Servicing transferred from Bank of America to

16 Nationstar?

17 A    That is correct.

18 Q    All right.  How would Nationstar have communicated

19 that information to Ms. Tablante?

20 A    It goes out in what we commonly call a welcome

21 letter.  It advises the borrower that loan -- the servicing

22 has transferred from in this case Bank of America to

23 Nationstar.  It advises her that she'll be receiving a new

24 loan number and other pieces of information that pertain to

25 her loan now being serviced by Nationstar, you know, the date
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1 of the transfer and who to call if she has questions.  The

2 loan was in default at the time, so there would have been some

3 additional information related to that included with the

4 letter.

5 Q    When servicing transferred does that mean that

6 ownership of the loan transfers, as well?

7 A    It does not.  It just means that the -- strictly the

8 mortgage servicing or the mortgage servicing rights have been

9 transferred from one entity to another, in this case Bank of

10 America to Nationstar.

11 Q    All right.  If could turn with me to Exhibit 28.

12           THE COURT:  And that's a proposed exhibit.

13 MS. MORGAN:  Yes.

14 BY MS. MORGAN:

15 Q    Have you seen the document in Exhibit 28 before?

16 A    Yes, I have.

17 Q    Where have you seen this document?

18 A    Copies of these documents are maintained in our

19 FileNet system.

20 MR. AYON:  Your Honor, to the extent that this is

21 going to be the same line of questioning that we have from the 

22 Bank of America one, I'd like to raise the objection before

23 you even start going into this line of questioning.

24           THE COURT:  So you understand the objection.  My

25 ruling's going to be the same thing.  I understand to the
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1 extent there are loan numbers or something that indicate

2 Freddie Mac, you could certainly ask those questions.  But to

3 the extent who the owner is is out of bounds.

4 MS. MORGAN:  Okay.  All right.  So am I correct that

5 I don't need to lay a foundation as a business record, that

6 that's not the objection, it's just the Freddie Mac?

7 MR. AYON:  Yes.

8           THE COURT:  So are you okay admitting it for limited

9 purpose of the dates?

10 MR. AYON:  I mean, outside I think this is all so --

11 you know, she's -- we never objected to pretrial disclosures

12 on this one.  This was outside the discovery deadline. 

13 However, to the extent that they were going to use it to try

14 to back-door in a Freddie Mac argument, then, yeah, I am

15 objecting to even the admissibility of this document, because

16 it was outside discovery.

17           THE COURT:  Ms. Morgan, what purpose are you

18 offering this exhibit?

19 MS. MORGAN:  I'm offering this exhibit -- well, I

20 think whether or not it's a business record -- or

21 admissible --

22           THE COURT:  That's not what I'm asking.  I have a

23 very limited question.  What is your purpose for the admission

24 of this document?

25 MS. MORGAN:  The purpose is to show that Nationstar
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1 was the servicer as of a certain date, the relation of that

2 date in relation to the HOA's notices --

3 MR. AYON:  And I can --

4           THE COURT:  Wait.  Can you stop it while she

5 finishes, please.

6 MR. AYON:  I'm sorry, Your Honor.  I was going to

7 come up with a better solution.

8           THE COURT:  I'm going to have a stipulation that

9 you're going give me in a minute.

10 MR. AYON:  Thank you.

11           THE COURT:  Ms. Morgan.

12 MS. MORGAN:  And then I was going to point to some

13 language on the second page of that exhibit saying that, we

14 look forward to servicing your loan on behalf of Freddie Mac.

15           THE COURT:  Yeah.  That part we're not going to.

16 So do you have a stipulation that you'd like to

17 make, Mr. Ayon, to solve those problems?

18 MR. AYON:  Yes, Your Honor.  We can redact all the

19 references to Freddie Mac, and I think I would stipulate to

20 the exhibit.

21           THE COURT:  So do you want instead to stipulate to

22 the dates that she's using it for?

23 MR. AYON:  That's fine, Your Honor.

24           THE COURT:  So it sounds like, Ms. Morgan, he's

25 going to stipulate that as of the date of February 2013 that
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1 servicing began by Nationstar and that they were the servicer,

2 although not the owner, at that time.

3 MS. MORGAN:  Okay.

4           THE COURT:  So that's before the notice of sale and

5 after the notice of default in the grand scheme of things. 

6 Does that solve most of your problems?

7 And I am going to sustain the objection related to

8 the portion that's on page 2 that you wanted to read.

9 MS. MORGAN:  That's just fine.  Thank you.

10 Well, I don't know that I have any questions now.

11           THE COURT:  Now you've got a stipulation.  That

12 solves most of your problems.

13 MS. MORGAN:  There we go.

14           THE COURT:  Mr. Ayon, do you have any questions?

15 MR. AYON:  Cross-examination?

16 MS. MORGAN:  Oh.  I just meant I don't have any

17 questions about this particular document now.

18           THE COURT:  Oh.  I thought you were done.

19 MS. MORGAN:  Not quite.

20 BY MS. MORGAN:

21 Q    Okay.  If you could turn to Exhibit 5.

22      A    I'm there.

23 Q    All right.  Did you see this document within

24 Nationstar's system of record?

25 A    I did.
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1 Q    What is it?

2 A    This is an assignment of the deed of trust.

3 Q    And who is the assignor, who's the assignee?

4 A    The assignor is MERS, Mortgage Electronic

5 Registration Systems, and the assignee is BAC Home Loan

6 Servicing --

7 Q    And what is --

8      A    -- formerly known as Countrywide.

9 Q    What date was this assignment recorded?

10 A    It was recorded on July 29th, 2011.

11 Q    Will you please look at Exhibit 9.  Are you familiar

12 with this document?

13 A    I am.

14 Q    What is this document?

15 A    This is also an assignment of the deed of trust

16 titled Corporation Assignment of Deed of Trust --

17 Q    Okay.

18      A    -- from BAC Home Loan Servicing to Nationstar.

19 Q    All right.  And if we look at the second page, it

20 actually says Bank of America NA, successor by merger to BAC

21 Home Loan Servicing LP, FAA, formerly known as Countrywide

22 Home Loan Servicing LP; is that correct?

23 A    That's correct.

24 Q    Is it your understanding that either of the two

25 assignments we just looked at in any way transfers ownership
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1 of the loan?

2 A    Neither transfer ownership of the loan.

3 Q    Okay.  Why is it that if Nationstar began servicing

4 in February 2013 we're not seeing an assignment to Nationstar

5 recorded until March of 2013?

6 A    That is very common.  The assignment is done to

7 facilitate in this case ultimately a foreclosure.  So it's not

8 uncommon with a servicing transfer for the assignment to lag

9 behind a little bit.  Because this is not one loan being

10 transferred.  Hundreds and thousands of loans we being

11 transferred during this time, so the assignment may be delayed

12 slightly as part of the servicing transfer.

13 Q    All right.  And while on the topic of servicing

14 transfers, can you describe for us whether Nationstar -- do

15 they typically get documents from the previous servicer upon a

16 transfer?

17 A    Yes, they do.

18 Q    And how are those documents integrated into

19 Nationstar's system?

20 A    So Nationstar will take the imaged documents that

21 they receive from the prior servicer and after it's -- during

22 the onboarding process some may come over a little bit

23 afterwards, but typically it's during the onboarding process. 

24 And once the quality control procedures have been completed,

25 those documents will be uploaded into FileNet and under the
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1 designation of the new loan number that the loan is given by

2 Nationstar.

3 Q    And I believe you testified in Exhibit 9 that the 

4 assignment to Nationstar -- and correct me if I'm wrong -- was

5 to facilitate any foreclosure that may take place.  Is that

6 correct?

7 A    Right.  The loan was in default, and in order to

8 exercise its rights under the security instrument the deed of

9 trust would need to be assigned to Nationstar from the prior

10 servicer.

11 Q    How does Nationstar know whether -- well, is a deed

12 of trust always assigned to Nationstar, or is it sometimes

13 assigned to a different entity that Nationstar's servicing on

14 behalf of?

15 A    Yes.  That's not uncommon.  It really depends on the

16 entity that Nationstar was servicing the loan for.  Sometimes

17 it may be assigned to them and Nationstar exercises the rights

18 under the deed of trust through a power of attorney

19 relationship or something along those lines.  But sometimes

20 it's assigned directly to Nationstar and --

21 Q    Did Nationstar follow -- were there guidelines in

22 place that Nationstar followed in its servicing of this loan?

23 A    Yes.

24 Q    Do you know where those guidelines can be found?

25 A    Yes.  The -- it's the Freddie Mac Servicers Guide
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1 that governs all of the rights and responsibilities that

2 Nationstar has as a loan servicer for Freddie Mac.  So -- and

3 that's all available on the Freddie Mac Website.

4 Q    And so did those guidelines permit Nationstar to

5 take an assignment in Nationstar's name?

6 A    Yes.  In instances of foreclosure or in situations

7 like this those are all done in the name of the servicer. 

8 That's how Freddie Mac has it done.  So Nationstar would have

9 taken the -- the deed of trust would have been assigned

10 directly to Nationstar.

11 Q    During the time that Nationstar has serviced this

12 loan, I think around six years, has it always serviced on

13 behalf of the same owner?

14 A    Yes.

15 Q    Am I correct when I say that Nationstar was

16 servicing this loan on the date of the HOA foreclose sale,

17 which I'll represent to you is June 22nd, 2013?

18 A    That is correct.

19 Q    Will you please look with me to Exhibit 10.

20 Actually, I'm going to back up a little bit. 

21 Exhibit 8.  And this is the HOA's notice of default.  In your

22 review of Nationstar's system of record did you see a copy of

23 this notice of default?

24 A    I did not.

25 Q    Did you -- knowing this was a Nevada HOA foreclosure
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1 case, did you specifically look for the notice of default?

2 A    Yes.  I pulled every single document that we

3 received from Bank of America and went through them personally

4 page by page to determine if we received this document from

5 Bank of America.  And we had not.

6 Q    And now let's turn to Exhibit 10, which is the HOA's

7 notice of foreclosure sale.  And that is dated May 28th, 2013,

8 recorded May 29th, 2013; is that correct?

9 A    Yes.

10 Q    In your review of Nationstar's system of record did

11 you see a copy of this notice of foreclosure sale?

12 A    I did not.

13 Q    Knowing this was a Nevada HOA quiet title action,

14 did you specifically look for a notice of foreclosure sale

15 from the HOA?

16 A    I did.  I went through a similar process and

17 reviewed all the documents that we have in our file in that

18 system that pertain to this particular loan, and I was unable

19 to find this document.

20 Additionally, I went through our servicing notes,

21 the LSAMS platform where we document activities, and I did not

22 show that we received this at the time it was recorded or at

23 any time thereafter prior to this litigation commencing.

24 Q    And when you say you didn't -- Nationstar didn't

25 receive it, does that mean from any source, whether it be
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1 MERS, New Freedom Mortgage, the HOA, its trustee?

2 A    It did not receive it from any source.

3           THE COURT:  Until litigation.

4           THE WITNESS:  That's correct.

5           THE COURT:  Okay.

6 BY MS. MORGAN:

7 Q    Will you please turn with me to Exhibit 2, which is

8 the deed of trust.

9      A    I'm there.

10 Q    All right.  On page NSM00015 I'm going to point your

11 attention to paragraph 20 at the bottom of that page.

12      A    Sorry.  Which paragraph?

13 Q    20.

14      A    Okay.

15 Q    It's entitled Sale of Note, Change of Loan Servicer,

16 Notice of Grievance."  And then the first sentence says, "The

17 note or a partial interest in the note, together with this

18 security instrument, can be sold one or more times without

19 prior notice to borrower."  Did I read that correctly?

20 A    Yes.

21 Q    What's the -- do you know what the purpose is for

22 including that language in the deed of trust?

23 A    It is to put the borrower on notice that their loan

24 can be bought or sold multiple times --

25 Q    Okay.
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1      A    -- without any prior notice.

2 Q    And does it put more than the borrower on notice,

3 since it's a publicly recorded document?

4 A    Yes.

5 Q    In your review of Nationstar's system of record did

6 you see any correspondence or reference to any communications

7 with the Federal Housing Financing Authority, FHFA?

8 MR. AYON:  Objection, Your Honor.

9           THE COURT:  Overruled.

10           THE WITNESS:  Yes, I did see notices -- or I saw

11 record of communication.

12 BY MS. MORGAN:

13 Q    With FHFA?

14 A    Yes.

15 Q    Okay.  What did you see?

16 A    Just our monthly reporting.

17 Q    Oh.  Okay.  You're talking about the monthly

18 reporting?

19      A    Yes.  That's all.

20 Q    Okay.  Did you see any communications with FHFA

21 regarding potential extinguishment of the deed of trust as a

22 lien?

23 MR. AYON:  Objection, Your Honor.

24           THE COURT:  Sustained.  Can you rephrase your

25 question.
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1 MS. MORGAN:  Sure.

2 BY MS. MORGAN:

3 Q    Did you see any other types of communications with

4 the FHFA?

5 A    I did not.

6 Q    Please turn to Exhibit 7.

7      A    I'm there.

8 Q    All right.  This is the HOA's lien for delinquent

9 assessments.  In your review of Nationstar's system of record

10 did you see a copy of this lien?

11 A    I did not.

12 Q    Has it ever been Nationstar's understanding that

13 Bank of America agreed to taking a deed in lieu from Ms.

14 Tablante?

15 A    I did not see anything in the business records that

16 indicated that there had been a deed in lieu between Bank of

17 America and Ms. Tablante.

18 Q    What about between New Freedom Mortgage Corporation

19 and Ms. Tablante?

20 A    Same answer.

21 Q    Are you familiar with the Cooper Castle law firm?

22 A    I am.

23 Q    How are you familiar with that law firm?

24 A    Work on other cases and other loans.  I have just a

25 general familiarity with their work as a foreclosure firm in
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1 this area.  They've done work on other cases I've been

2 involved in.

3 Q    Do you know whether Nationstar retained Cooper

4 Castle with respect to this loan?

5 A    That's my understanding.

6 Q    For what purpose were they retained?

7 A    To proceed with foreclosure.

8 Q    Do you know -- did you see any communications from

9 Cooper Castle about the deeds in lieu that were recorded in

10 this case?

11 A    Sorry.  I can't recall off the top of my head.

12 Q    All right.  If you'd please turn to Exhibit 18.

13           THE COURT:  And that's a proposed exhibit.

14 MS. MORGAN:  Yes.

15 BY MS. MORGAN:

16 Q    And I'm going to turn your attention to Bates Number

17 NSM000482.

18 MR. AYON:  I'm sorry.  Can I have that number again?

19 MS. MORGAN:  Sure. 482.

20 MR. AYON:  482?

21 MS. MORGAN:  Yes.

22 BY MS. MORGAN:

23 Q    Did you see a copy of this letter in Nationstar's

24 system of record?

25 A    I did.  And -- sorry.  Yes, I did.
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1 Q    Where did you see it?  Was it in FileNet?

2 A    That's correct.

3 Q    Give us, without reading the letter word for word,

4 what is the -- what is the gist of the letter on page 482?

5 A    That the foreclosure firm had discovered these

6 recorded deed in lieus and was reaching out to Ms. Tablante to

7 get additional information.

8 Q    Okay.  The second-to-last sentence of the first

9 paragraph says, "We are unaware any agreement by New Freedom

10 that a conveyance of the property to New Freedom would satisfy

11 --"

12           THE COURT:  Are you reading from an unadmitted

13 document on purpose?

14 MS. MORGAN:  Oh.  Not on purpose.  I'd like to move

15 to admit this.  We have an affidavit of custodian of records

16 on page 459.

17           THE COURT:  There's no objection.  Now you can read

18 from it, Ms. Morgan.

19 (Joint Exhibit 18 admitted)

20 MS. MORGAN:  Thank you.

21 BY MS. MORGAN:

22 Q    Can you tell me if I'm reading this correctly.  "We

23 are unaware any agreement by New Freedom that a conveyance of

24 the property to New Freedom would satisfy the obligations of

25 the deed of trust."  Did I read that correctly?
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1 A    Yes.

2 Q    Is that consistent with your understanding that

3 there was never an agreement by Bank of America, by New

4 Freedom Mortgage to take a deed in lieu?

5 A    That's correct.

6 MS. MORGAN:  That's all the questions I have.

7           THE COURT:  Mr. Ayon, cross-examination.

8 CROSS-EXAMINATION

9 BY MR. AYON:

10 Q    What's your understanding of a deed in lieu?

11 A    It's a -- where borrower who's in default deeds

12 their ownership interest in the house back to the lender to

13 satisfy a deed in lieu in foreclosure, is the full title.  So

14 you deed the property back to the bank in lieu of a

15 foreclosure.

16 Q    Is your understanding that at least this was

17 recorded as part of the public record, right, this deed in

18 lieu?

19 A    Which?

20 Q    The deed in lieu that we're just talking about in

21 Exhibit 8.

22      A    Yes.  If there was one recorded, yes.

23 Q    Why not accept this deed in lieu?  Wouldn't it save

24 the trouble of foreclosure and save the trouble of this trial 

25 at this point?
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1 A    It requires -- that's not how it works.  Obviously

2 you have to have the consent of the lender to move forward

3 with a deed in lieu.  Your title checks and things have to be

4 run.  There's a number of reasons for it.  But it doesn't work

5 that way.

6 Q    Ultimately it's the same thing as doing a

7 foreclosure sale; is that right?  Ultimately the deed would

8 have been -- or the title to the property would have been in

9 the name of whoever the lender was at the time?  I'll take

10 that question back.

11 A    Possibly.  I mean, I guess it depends on what

12 happened at the sale.  Also, the foreclosure wipes out any

13 other liens on the title.  So it doesn't function quite the

14 same, and I don't know what the outcome would be.

15 Q    Now, at the time this was recorded back in 2011 was

16 New Freedom Mortgage the record title holder of the property?

17 A    Sorry.  Could you ask that question one more time.

18 Q    At the time back in 2011 -- so March 3rd, 2011, New

19 Freedom Mortgage was the actual record holder -- or was the

20 beneficiary of the deed of trust at the time; is that right?

21 A    I don't remember when the first assignment of the

22 deed of trust was recorded.  I don't remember that date off

23 the top of my head.  So if it was prior to the date of the

24 recording, then MERS would have had the beneficial interest. 

25 If it was after the assignment, then it would have been BAC.
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1 Q    Can you turn back to Exhibit 8.  Is that a notice of

2 default?  Let me know when you get there.

3      A    Okay.  One second.

4 Q    When you testified earlier your testimony was very

5 exact that you said that Nationstar did not receive this

6 notice of default from Bank of America.  Do you remember that?

7 A    Yes.

8 Q    Was this notice of default contained anywhere in

9 your file, though?

10 A    No.

11 Q    So when you look at the file are there servicing

12 notes?

13 A    Yes.

14 Q    Did you review those notes?

15 A    I did.

16 Q    Do you know why those weren't produced in this

17 litigation?

18 A    No idea.

19 Q    So we're working on just your memory of what those

20 service notes say?

21 A    As far as my testimony is based on those notes,

22 yeah, I guess so.

23 Q    When did you review those notes?

24 A    I've reviewed them multiple times.  The last time I

25 reviewed them was last night.
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1 Q    How many pages of servicing notes are there?

2 A    They weren't in a printed-out format, so I'm not

3 sure.  Several.

4 Q    How long did it take you to review it?

5 A    I didn't review -- I reviewed it in parts, so I

6 would review sections of the notes and then maybe look at some

7 documents.  So total time spent on the notes, hour maybe.

8 Q    Did you take any personal notes for those servicing

9 notes?

10 A    No, I did not.

11 Q    Okay.  So you didn't write anything down.  Did you

12 jot anything that says, oh, this might be important?

13 A    Previously I had made some notes to myself, yeah.

14 Q    Where are those notes now?

15 A    Saved in my computer.

16 Q    Okay.  Are they -- are you able to get a copy of

17 those notes?

18 A    Right now, no.

19 Q    How many entries are in those notes?  In the

20 servicing notes, I should say.

21 A    In the servicing notes, oh, I'm not certain.  Quite

22 a few.

23 Q    Quite a few.  More than a hundred?

24 A    I don't know.  Maybe.  Maybe less.

25 Q    More than 50?
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1 A    Probably more than 50.

2 Q    So even though there is some record, written-down

3 record of the servicing of this loan, it's your testimony that

4 we're relying on to make sure that whether Bank of America or

5 Nationstar actually received that notice of default or maybe

6 another source?

7 A    There are -- I was able to make that determination

8 based on the review of two different systems.  One, the

9 servicing notes are my LSAMS record, and then also what was

10 kept in FileNet.

11 Q    And none of those records have been produced here

12 today; is that right?

13 A    I don't know what's been produced.

14 Q    So we're just all -- but you don't have any

15 documents in front of you that shows those notes at all?

16 A    Well, I can't produce a document that says we didn't

17 get something; right?

18 Q    Well, actually, let's do this, then. 

19 [Unintelligible]  Go flip to the beginning of this binder

20 here, flip through -- so there's an index there.  There's

21 three pages of an index.

22           THE COURT:  Do you have an index, sir, in yours?

23           THE WITNESS:  I don't think that I have an index.

24           THE COURT:  Yeah.  The index doesn't go to him.

25 MR. AYON:  I can either show him the index, or he
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1 can go flip through the exhibits.  I'd like to --

2           THE COURT:  We don't give witnesses the exhibit

3 lists.

4 MR. AYON:  Got it, Your Honor.

5 BY MR. AYON:

6 Q    So what we'll do is, then, just so we know, if you

7 take a look at through those exhibits that's in front of

8 you --

9           THE COURT:  And they're 1 through 30, and they're

10 not all admitted, but you're welcome to look at all of them if

11 you'd like.

12 BY MR. AYON:

13 Q    Are there any servicing notes in those documents?

14 A    Oh.  From Nationstar?

15 Q    Yes.  Or any servicing notes, for that matter.

16      A    To answer your question, Exhibit 26 is -- includes a

17 portion of the servicing notes.  Other than that, that's the

18 only exhibit.

19 MR. AYON:  That's all the questions I have.  Thank

20 you.

21           THE COURT:  Redirect?

22 REDIRECT EXAMINATION

23 BY MS. MORGAN:

24 Q    Mr. Ayon asked some questions about servicing notes,

25 and you referred us to Exhibit 26.
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1 MR. AYON:  Your Honor -- objection, Your Honor. 

2 That's still an order of the Court.

3           THE COURT:  It is still an order of the Court.  Can

4 you rephrase your question.

5 MS. MORGAN:  Well, Mr. Ayon opened the door for

6 servicing notes, and so -- and asked -- 

7           THE COURT:  Actually, he didn't.  He asked the

8 witness what he used to refresh his recollection to be here at

9 trial.  The witness told him.  The witness told him a whole of

10 stuff the witness had used to refresh his recollection and

11 prep for trial, none of which was produced here for the trial. 

12 Nobody asked me to order it produced before I finish the

13 witness's testimony, but it is fair game to ask the witness if

14 any of the information he used to refresh his recollection

15 prior to trial is actually included in the exhibits, since

16 nobody knew.  That's not opening the door, Counsel.

17 If you want to stop and have the witness go get his

18 computer and provide a copy of everyone of what he reviewed in

19 preparation to refresh his recollection, I'd be happy to do

20 it.

21 MS. MORGAN:  No.  My intent of referring to

22 Exhibit 26 was that Mr. Ayon asked about servicing notes.

23           THE COURT:  The witness is the one who talked about

24 servicing notes.  He started it.

25 MS. MORGAN:  Okay.
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1           THE COURT:  So don't say Mr. Ayon opened the door.

2 MS. MORGAN:  All right.

3 BY MS. MORGAN:

4 Q    In your review of the system of record in this case

5 would you have expected to see a servicing note that said we

6 didn't receive notices?

7 A    No.

8 Q    Okay.

9      A    That's not how it works.

10 Q    When did Nationstar become aware that the HOA

11 foreclosed?

12 A    Based on my review of business records it was in

13 approximately November of 2013.

14 MS. MORGAN:  That's all the questions I have.

15           THE COURT:  Mr. Ayon, anything else?

16 MR. AYON:  Briefly, Your Honor.

17 RECROSS-EXAMINATION

18 BY MR. AYON:

19 Q    When did Nationstar take over this servicing?

20           THE COURT:  You already stipulated to that.  That

21 was in February of 2013, I believe.

22 MR. AYON:  Sorry, Your Honor.  My sometimes --

23           THE COURT:  But you stipulated to it.

24 MR. AYON:  I had a followup question to that.  I

25 just wanted to ask it.
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1           THE COURT:  Okay.

2 BY MR. AYON:

3 Q    So in February 2013 Nationstar had taken over the

4 servicing of the note; is that correct?

5 A    Yes.

6 Q    At the time of the servicing you'd already testified

7 that the note was in default; is that right?

8 A    Yes, the loan was in default.

9 Q    Is it your typical understanding that if a note is

10 in default or the mortgage is in default that other things

11 would be -- other homeowner obligations would also be in

12 default, like utilities, HOA dues, taxes, anything like that?

13 A    It is not uncommon for there to be other

14 delinquencies.  Just because it is in default doesn't

15 necessarily mean that's the case.  Typically the prior

16 servicer would be -- you know, if there's delinquent taxes and

17 insurance, that sort of thing, they would be advancing those

18 costs.  With regard to HOA fees I guess it would just depend

19 on how the prior servicer handled that.  I don't know.

20 Q    Well, have you ever seen a servicer ever pay HOA

21 fees?

22 A    Yes.

23 Q    Okay.  In this case did you -- but it's more likely

24 than that not if a servicer is not paying the HOA dues and the

25 loan's in default, that the HOA dues would also be in default?
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1 A    It's possible.  It's possible that could not be the

2 case.  I've seen --

3 Q    I'm just saying it's more likely than not.

4      A    I don't know.  I've seen people not pay their

5 mortgages but pay their taxes.  It happens sometimes.

6 Q    What about their HOA dues, though?

7      A    I don't know.  It's possible.  I mean, if they're

8 paying taxes, they'd be paying the HOA dues.  One doesn't

9 necessarily correlate with the other.  I don't know.

10 Q    Just speaking in common sense, though, if you're not

11 paying your mortgage, wouldn't it be --

12           THE COURT:  Mr. Ayon, were not worried about common

13 sense.  Okay.  Keep going.

14 MR. AYON:  Thank you, Your Honor.

15 BY MR. AYON:

16 Q    Nationwide [sic] is able to employ attorneys, law

17 firms to protect its right for those deed of trusts; right?

18 A    You mean Nationstar?

19 MS. MORGAN:  Objection.  Beyond the scope of the

20 direct.

21           THE COURT:  Overruled.  You talked about the Cooper

22 Castle stuff.

23           THE WITNESS:  I'm sorry.  Could you ask the question

24 again.

25 //
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1 BY MR. AYON:

2 Q    Nationwide has the ability to employ a law firm to

3 protect its rights with respect to the deed of trusts; is that

4 right?

5 A    It's Nationstar.  But yes.

6 MR. AYON:  Okay.  Thank you.

7           THE COURT:  Anything else?  Anything else, Ms.

8 Morgan?

9 MS. MORGAN:  Nothing further.

10           THE COURT:  You can step down, sir.

11 Any additional witnesses that you'd like to call?

12 MR. STERN:  We have one remaining witness, Your

13 Honor, Robert Atkinson.  I don't know if he's here yet.  We

14 had told him to expect the afternoon, but I've been emailing

15 him, and he's on his way.  He said he'd be here about 11:00.

16           THE COURT:  How long is he?

17 MR. STERN:  I would guess about 20 minutes on my

18 side.

19           THE COURT:  Yeah.  Because I've got a lunch meeting

20 I've got to break for.  I'm not sure -- Dan hasn't told me

21 what time I have to break.

22 (Pause in the proceedings)

23            THE COURT:  So Dan says I have to break at 11:45

24 and I can resume at 1:15.

25 MR. STERN:  Judge, as soon as Mr. Atkinson gets
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1 here, we'll get going, I think.  Mr. Ayon points out the

2 usually you take longer with Mr. Atkinson than I've suggested.

3 But I think it'll be 20 minutes, half hour.

4           THE COURT:  Do I look like I'm saying you can't have

5 as long as you need?

6 MR. STERN:  No.

7           THE COURT:  Okay.  So let me talk to you about next

8 Friday.  We have closing arguments scheduled.  For some reason

9 I've scheduled them at 9:30.  Can we move them up a little in

10 the day so that I can go back to my very exciting business of

11 cannabis hearing that I'm on Day 14 or 15 or 20?

12 MR. STERN:  You mean make earlier, or later?

13           THE COURT:  Yeah.  Can I move you guys up earlier? 

14 How long are you going to be on closings?  I'm just trying to

15 figure out closing times.

16 MR. AYON:  Like how early would you like to do it?

17           THE COURT:  Well, that's -- I'm trying to figure out

18 how long you're going to take so I can give you enough time to

19 also be able to start my business of cannabis hearing for that

20 day.

21 MR. STERN:  Whatever time you'd like, Your Honor. 

22 We'll do it.

23 MR. AYON:  Why don't we knock it both out in one

24 hour?

25 MR. STERN:  An hour each?
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1 MR. AYON:  Not an hour each.  What is this, a full

2 trial?

3           THE COURT:  It is a full trial.  It's a bench trial,

4 but it's a full trial.

5 So can we start at 8:30?

6 MR. AYON:  Yeah.  That would work, Your Honor.

7           THE COURT:  That way you can have an hour each.  If

8 you don't use the hour each, that's okay.  And I will be then

9 able to start by at least 10:30 with my case.

10 MR. STERN:  That's July 12th.

11           THE COURT:  So Friday, July 12th, a week from

12 Friday.

13 MR. STERN:  All right.

14 MS. MORGAN:  Your Honor, may Mr. Richardson be

15 excused so he can --

16           THE COURT:  If he'd like.

17 'Bye.  Travel safely, sir.  Have a nice day.

18 (Pause in the proceedings)

19  MR. AYON:  Your Honor, Mr. Burke's going to take

20 over for me.

21           THE COURT:  'Bye.  Have a nice holiday.  Enjoy your

22 son's baseball game.

23 (Court recessed at 10:56 a.m., until 11:06 a.m.)

24           THE COURT:  Good morning.

25 MR. ATKINSON:  Good morning.
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1           THE COURT:  Come on up.

2 MR. STERN:  Thanks for coming on short notice.

3 MR. ATKINSON:  Sure.  Dropped everything.

4           THE COURT:  We appreciate that.  Raise your right

5 hand so we can swear you in.

6 ROBERT ATKINSON, DEFENDANTS' WITNESS, SWORN

7           THE CLERK:  Thank you.  Please state and spell your

8 first and last name.

9           THE WITNESS:  Robert Atkinson, A-T-K-I-N-S-O-N.

10 DIRECT EXAMINATION

11 BY MR. STERN:

12 Q    Good morning, Mr. Atkinson.  When did you --

13           THE COURT:  Wait.

14 Sir, there's water there, there are M&Ms behind you,

15 and there are binders with the exhibits -- or a binder with

16 the exhibits.

17           THE WITNESS:  Thank you.

18           THE COURT:  Now you can go.

19 MR. STERN:  Sorry about that.

20 BY MR. STERN:

21 Q    Tell us what you do for a living.

22      A    I'm an attorney in the state of Nevada.

23 Q    Are you licensed here in Nevada?

24 A    Yes.

25 Q    I'm sorry.  I cut you off.
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1 How long have you been licensed here?

2 A    Since October 2006.

3 Q    2006.  Okay.  And are you familiar with a company

4 called United Legal Services?

5 A    I am.

6 Q    How so?

7 A    I am the sole owner, sole officer, and sole director

8 of that company.

9 Q    What is that company's business?

10 A    It no longer is in business.  And when it was in

11 business it was a single-purpose entity.  It was formed to

12 perform HOA sales under NRS 116 on behalf of its HOA clients.

13 Q    And what -- do you currently practice?

14 A    Let me parse that.  I personally currently practice

15 law.  United Legal Services has not been in business since

16 October 2013.  And I have not been involved in the HOA auction

17 field since ULS ceased to exist.

18 Q    Okay.  Can you give us an approximation during the

19 time -- I'm going to abbreviate it, ULS.  Is that okay?

20      A    That is fine.

21 Q    During the time that ULS was in business can you

22 give us an approximation of how many foreclosure sales it

23 conducted as an authorized agent on behalf of the foreclosing

24 entity?

25 A    My recollection is that it was between 120 and 140
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1 or thereabouts.

2 Q    During the time -- I want to clarify.  Did you have

3 any -- did ULS have any employees other than you?

4 A    Yes.

5 Q    How many?

6 A    Several, depending on the month.  Because business

7 sort of picked up, and then it tapered off.

8 Q    Okay.

9      A    So it was, you know, in any particular month it

10 could have been anywhere between one other person other than

11 me and up to four other people other than me.

12 Q    Did you personally conduct auctions on behalf of

13 ULS?

14 A    Yes.  For all auctions that were held in Clark

15 County.

16 Q    Okay.  Did anybody else affiliated or associated

17 with ULS conduct any auctions where ULS was the foreclosing

18 agent?

19 A    Only in Reno and Washoe County.

20 Q    Okay.  Are you familiar with a company called

21 First 100 LLC?

22 A    I am.

23 Q    How are you familiar with that company?

24 A    To answer that question I'm going to -- I'm assuming

25 I'm here as a 30(b)(6) representative for ULS.  Correct?
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1 Q    Sort of.  We're at trial, but essentially.  It's not

2 a deposition, but we're asking --

3           THE COURT:  30(b)(6) doesn't apply in trial.  Only

4 applies for depos.  So --

5           THE WITNESS:  Thank you.

6 BY MR. STERN:

7 Q    But you're here as a representative of ULS.  That's

8 why we called you.

9      A    Yeah.  I personally am familiar with First 100 in

10 several different capacities.

11 Q    Okay.

12      A    With respect to United Legal Services ULS had two

13 different contractual relationships.  One of them was through

14 something called a payment arrangement agreement, and that was

15 between ULS and First 100; and the second relationship was a

16 series of tri-party agreements in which one party was ULS, one

17 party was First 100, and one party was any one of a number of

18 different HOAs.

19 Q    Okay.  You mentioned a series of agreements as tri-

20 party agreements.  Is there only one payment arrangement

21 agreement?

22 A    That is -- with United Legal Services --

23 Q    Yes.

24      A    -- and First 100, yes.  It is my recollection there

25 was only one payment arrangement agreement, and it was dated,
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1 if I recall correctly, December 5th, 2012.

2 Q    Okay.  And I'm going to try and help you with my

3 questions, being specific as to whether I'm asking you

4 individually or you on behalf of ULS, but as kind of a ground

5 rule to make it easier I think you can assume, unless my

6 question says otherwise, that when I say you I'm really

7 talking about you as an agent for ULS, not you individually.

8      A    That helps.  Thank you.

9 Q    Okay.  So if you could please turn to Exhibit 15,

10 which I believe is admitted.

11           THE COURT:  13?

12 MR. STERN:  15.

13           THE COURT:  15.  Thank you.

14           THE WITNESS:  Yes.

15 BY MR. STERN:

16 Q    And specifically if you could start looking at the

17 Bates labels.  Obviously the first page there, 286, it's kind

18 of a cover page.  I think you prepared this cover page; right?

19 A    Correct.  I personally prepared this cover page.

20 Q    Okay.  And if we could turn to page 287, starting

21 there and going through the rest of the exhibit, would you by

22 just referencing the pages, the Bates labels explain to us

23 what documents we can find here in Exhibit 15.

24      A    I can answer that in two different ways.  Number one

25 is I cannot attest as to whether the documents that are behind
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1 Section 4 are in fact the ones that ULS produced.  And the

2 only reason I say that is because if you turn the page, it

3 looks like everything's highlighted and things like that, and

4 I don't recall that being a document that I would have sent

5 out.

6 Now, if are going to represent to me that this is a

7 copy, an accurate copy but perhaps a copy of a copy so it's a

8 little smeared, of what was presented -- what was produced to

9 Akerman, then that's fine.  But I don't -- you can see how

10 every page was like totally photocopied.  It might just be an

11 artifact of being copied over and over again by Akerman.

12 Q    I will tell you this.  Well, actually, let me ask a

13 couple questions.

14 Do you recall you've given depositions in numerous

15 HOA cases?

16 A    Yes.

17 Q    Is there any -- I'm not sure that you would

18 specifically recall this one, but I can represent to you that

19 these are copies of the exhibits to your deposition.  And we

20 can publish the disposition if that would be helpful.

21      A    No.  That is the simple representation that I

22 needed, that this basically is the equivalent but much

23 photocopied set of documents previously produced.  So in that

24 spirit I will then continue to answer your question, which is

25 would you like me to step through this and talk about what
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1 each document is?

2 Q    Yes.  And if we could start -- well, let's just

3 start at the beginning.

4      A    Sure.  Document 287 is a document that traditionally

5 I would have received from someone at First 100 that would

6 have been a request to develop a purchase and sale agreement

7 using a template.  And this information on this page would

8 have, it's my understanding, reflected the deal that had been

9 worked out with a potential HOA, in this case Toscana

10 Homeowners Association, between the HOA and First 100, which I

11 personally have no knowledge of.  I simply would have gotten

12 an email with this attached to it, saying, hey, here's another

13 one, or something like that --

14 Q    Okay.

15      A    -- would you please produce a purchase and sale

16 agreement.

17 Q    And before we continue parsing through the exhibits

18 there's a couple followup questions I want to ask now.  Do you

19 recognize this page 287 as a document prepared on a First 100

20 template?

21 A    With the caveat that I had earlier with respect to

22 authenticity, but with that caveat, yes, I generally recognize

23 this as being a standard template of a letter that was sent to

24 me.  I have no reason to doubt its authenticity.

25 Q    Okay.  And you individually, you're I think familiar
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1 with First 100; correct?  You know who it is, what that

2 company is?

3 A    Oh, yes.  Very much.

4 Q    Okay.

5      A    So I would get emails that looked like this offer,

6 which would have been an attachment to the email, quite often. 

7 And it does look a lot like the standard template that they

8 used to memorialize an offer [inaudible].

9 Q    And if we could turn to page 288, Bates Label 288.

10      A    Yes.

11 Q    Could you identify what this agreement is starting

12 on that page.  Or identify it and explain what it is.

13      A    Certainly.  Bates 288 through Bates 307 would be the

14 purchase and sale agreement that is one of the tri-party

15 agreements.

16 Q    Okay.  Do you recognize the signature under "Agent"

17 on page 307?

18 A    Yes.  That is my signature.

19  Q    Okay.  I'm sorry.  I cut you off.  Go ahead.

20      A    So this is the PSA with Toscana Homeowners

21 Association.   I refer to them colloquially as the PSA instead

22 of purchase and sale agreement.

23 Q    Sure.  Okay.

24      A    In addition, later on Bates 308 and 309 and 310 and

25 311 and 312 and 313 and 314 reflect additional placements of
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1 properties under the PSA.  So the PSA was designed as a master

2 agreement so there was only one that needed to be signed.  And

3 Exhibit 3 to the master agreement was a mechanism for

4 additional properties to be placed under the terms and

5 conditions of the Purchase and sale agreement.  And it is my

6 recollection and the documents reflect here that there were I

7 think four batches total with Toscana.  I refer to as batches,

8 but they were just groups of properties.  So there's the

9 original one plus three additional placements under Exhibit 3.

10 Q    Okay.  And just go ahead in big picture terms, the

11 purchase -- the PSA purchase agreement, can you just tell us

12 what is being purchased and who is purchasing that.

13      A    The document itself is fairly comprehensive.  It

14 contains many terms and conditions.  The specific asset that

15 is being purchased is defined in Section 2.01 under "Asset

16 Sold."  In particular, the assets is a defined term to be "all

17 of seller's interest, if any --" it's hard to read here, I'm

18 sorry.  "...all of seller's interest in any and all PPI

19 arising from or relating to select delinquent assessments."

20 Q    A lot of defined terms there.  Can you tell us what

21 PPI means.  Looks like there's a definition on page 288.

22      A    That's what I was referring to.  I didn't want to

23 rely on my memory.  This is six years old.

24 Q    Sure.

25      A    PPI stands for proceeds on past income, and it's
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1 contained in the fourth recital.

2 Q    Okay.  And so would you be able to explain to us why

3 the asset being purchased and sold is defined as proceeds on

4 income?  What was -- how did that work?

5 A    That question is perhaps better asked to First 100. 

6 However, I can give you my interpretation of it.

7 Q    All right.  Before we get to that let's just back up

8 for a second and understand your role.  Did you have any role

9 in -- obviously we've established that you signed this

10 agreement for ULS; correct?

11 A    Correct.

12 Q    And as part of your day-to-day business, your being

13 ULS's day-to-day business, you were governed by this

14 agreement; right?

15 A    Yes.

16 Q    Okay.  And so as part of that day-to-day business

17 and as a party to the agreement is it fair to say that you

18 have an understanding of the agreement?

19 A    Yes, for the roles, duties and responsibilities of

20 ULS, as well as for the HOA.  In other words, ULS was not

21 purchasing or selling anything here.  We just simply were

22 signing up and agreeing to the agent authorized for sale for

23 the HOA.

24 Q    Okay.  And I guess in colloquial terms what I'm

25 getting at is based on your role as a party to this, based on
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1 your knowledge with First 100, the interpretation that you

2 propose giving us of what PPI means, should it -- is it pretty

3 accurate, based on your experience?  Do you know what that

4 means?  Do you know what PPI means?

5 A    The reason that I'm being a bit cautious is because

6 the template itself was prepared by Atkinson Law Associates,

7 my law firm, for First 100 LLC, its client.  And I refuse to

8 get into any communications thereon.  This document was held

9 as a template by ULS.  And so from that standpoint I'm not

10 going to give you my legal interpretation as to what it is.  I

11 think that's entirely inappropriate.  However, I'm happy to

12 give my colloquial interpretation from the perspective of ULS. 

13 Does that make sense?

14 Q    That makes sense, and I think that's going to work

15 for us.  And I'll just tell you that I have not ask and will

16 not ask and you should not interpret any question I'm going to

17 ask as soliciting privileged attorney-client or work product

18 communications.

19      A    Thank you.

20 Q    With that understanding, tell us what PPI means.

21      A    It was my understanding that based on the unique

22 characteristics of HOA accounting that when assessments are

23 imposed upon parcels and property within the community then

24 those assessments will be counted as income in that current

25 month or quarter, and they would stay as income and would be
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1 reported in that entire fiscal year as income regardless of

2 whether it was paid or not.  So if that debt was never paid,

3 then it would still be out there as income,  It is not

4 considered to be an account receivable, if that makes sense

5 from an accounting standpoint.

6 Q    Okay.

7      A    And so a proceed on past income is if there was a

8 seriously delinquent assessment that was from a prior fiscal

9 year and it happened to monetize in some way, then it simply

10 was a proceed that was extra money, because the loss had

11 already been incurred and accounted for years prior.  And so

12 the reason PPI was defined as proceeds and past income, my

13 understanding from ULS's standpoint is because it accurately

14 reflected the way HOAs do accounting.

15 Q    Okay.  And so based on what you've said there are we

16 correct to understand that the asset defined as PPI that was

17 sold -- and I'm just going to read this from page 289, Section

18 2.01 -- "All sales or interest in any and all PPI."  So that

19 would be -- the seller is the HOA, right, Toscana?

20 A    Yes.  And so what is being sold is akin to an

21 accounts receivable, but isn't actually an accounts receivable

22 because PPI through the definition on page 1, which is Bates

23 288, at Recital 4, I think you have to really read that

24 thoroughly to understand what PPI is.  It's basically like if

25 there is a delinquent assessment that is part of this contract
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1 and therefore is a select delinquent assessment, if in any way

2 that monetizes in any way in the future, then seller's

3 interest in those moneys would have been sold under the

4 agreement.

5 Q    Okay.  And the purchaser, the party to whom those

6 were sold is who?

7 A    First 100 LLC.  Now, notice, there is no discussion

8 of any lien being sold.  That is an interpretation I've seen

9 in other courtrooms, and I vehemently disagree that that is

10 what was being sold.  It's PPI that's being sold.

11 Q    If I ask you about liens, then maybe we can have the

12 discussion.  But for now if we could turn to page 309.

13      A    Yes.

14 Q    I think you've described the document we're seeing

15 here as a subsequent installment of additional accounts.  I'm

16 using the word "accounts."  I understand the contract says

17 PPI.

18      A    In my colloquial terms it's another batch that was

19 placed under the PSA.

20 Q    Okay.  And if you could turn your attention to the

21 third entry on that table on page 309.

22      A    Yes.

23 Q    It lists an address, 7255 West Sunset, Suite or

24 Apartment 2050.  I'll represent to you that that's the

25 property about which we're having this trial.
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1      A    That is the subject matter of the current case.

2 Q    Correct.

3      A    Yes.

4 Q    And what I'd like to ask you about is this purchase

5 price.  You this in the middle column there.  Can you tell us

6 -- first of all, can you confirm whether that is the amount

7 paid by First 100?

8      A    I have no knowledge in any capacity of the answer to

9 that question.

10 Q    If we could take a step back, then.  Do you have any

11 knowledge generally speaking in your experience personally as

12 an attorney on behalf of or practicing through ULS or through

13 any other firm regarding how First 100 agreed with homeowner

14 associations on the purchase price for PPI?  Would you be able

15 to give us any information about that?

16 A    I have no personal knowledge of that.  I never

17 participated in any capacity in any marketing or sale.

18 Q    Okay.  So if we look at page 309 and see the

19 purchase price as $1,476, and for the purpose of this

20 question, given your lack of personal knowledge, if we were to

21 just assume for this question that that was in fact the amount

22 paid, am I correct to understand that you would not be able to

23 tell us why that amount was selected as opposed to some other

24 amount?

25 A    I partially answered carefully earlier I have no
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1 personal knowledge, but ULS was told as to how that purchase

2 price was derived.  And so from that standpoint it's merely

3 hearsay.  I don't know if it's got any evidentiary quality to

4 it.  If you'd like me to tell you what I heard, that would be

5 fine.  Otherwise I have no personal knowledge.

6 Q    I would love to hear what you heard said, yes.

7      A    I was told that First 100 had a sophisticated multi-

8 variable Excel or some other financial model that calculated

9 what the value was for this.  In reality I took a look at some

10 of these and just tried to figure out how they calculated

11 them.  And in many cases, but not all cases, in many cases the

12 purchase price was set at being nine times the assessments.

13 Q    The assessment meaning a monthly assessment?

14 A    It depends on the HOA.  Some HOAs are quarterly. 

15 But it would have been nine months' worth of assessments.

16 Q    Understood.  So if it was a quarterly, it be divided

17 by --

18      A    Three times the quarterly assessment.

19 Q    Okay.  Now, can you confirm that ULS was in fact

20 appointed as agent for foreclosure relating to this property

21 that we see on row number 3 on page 309, 7255 West Sunset

22 Road, Apartment 2050?

23 A    Yes.  Because ULS was so appointed under the PSA and

24 this combination of Bates 308 plus 309 is collectively an

25 exhibit and attachment and extension and supplement to the
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1 PSA, then, yes, absolutely ULS was the agent authorized for

2 sale for this property for the HOA.

3 Q    And I think this is pretty straightforward, but can

4 you just confirm for us that if the subject property that

5 we're discussing today had not been made part of the PSA, ULS

6 would not have been appointed as agent for foreclosure?

7 A    Correct.

8 Q    Okay.  Do you know who the agent for foreclosure or

9 the trustee, I think, in that case was prior to ULS becoming

10 the agent?

11 A    I can answer that question two different ways. 

12 First, there is no such thing as a trustee under NRS 116.  And

13 so I believe you're talking about just the agent authorized

14 for sale.

15 Second. the agent authorized for sale has to do with

16 the third leg of foreclosure.  And so there was none, because

17 the property had not been set for or moved to actual sale by

18 the HOA previously.

19 I think I can answer your question more directly,

20 which was who was the upstream collections agency used by the

21 HOA.

22 Q    Okay.  Let's go with that.

23      A    And I think that's what you're asking.  And my

24 recollection is that it was Red Rock Financial Services LLC.

25 Q    Okay.  So can you confirm for us why -- or explain
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1 to us why it was that after the purchase by First 100 of the

2 PPI relating to this property ULS was substituted as agent in

3 place of Red Rock?

4 A    Sure.  That gets into the whole business model

5 behind the PSA a little bit.  There needed to be an agent

6 authorized for sale that would actually auction these

7 properties off under the business model that was contemplated

8 by First 100.  And each of the different HOAs used different

9 collections agencies, such as Red Rock or NAS.  And there were

10 other ones, as well.  And I personally -- I'm just a

11 businessman at heart, and I saw an opportunity to make

12 potentially a lot of money, and so I was looking at it and

13 saying, well, you know, really isn't too hard to do, we just

14 need to crank it out over and over again for each property

15 pursuant to the statute.  And I saw an opportunity to make a

16 ton of money.  And so I formed ULS in order to perform that,

17 and it just shoehorned right in.  So I think it was just an

18 easy way for First 100 to have a contract that it could

19 present to the PSAs that was -- excuse me, present to the HOAs

20 that was basically in final form and they wouldn't have to go 

21 -- for each individual PSA go and negotiate with not only the

22 HOA, but also the -- whatever collections company they were

23 currently -- the HOA's currently using.  So it basically

24 having a single, standard agent authorized for sale under the

25 contract, whether it was ULS or it easily could have been some
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1 other company was I think conducive I think to having a

2 relatively smooth marketing and sale process for First 100.

3 Q    Okay.  And just as a followup to that, the

4 appointment of ULS in place of Red Rock, is that required

5 under the PSA?

6 A    It's my recollection that that was an express term,

7 yes.

8 Q    Okay.  Now if you could turn to Exhibit 10.

9      A    Yes.

10 Q    You can see there's a -- you can see what this says. 

11 This is a notice of sale.  Could you confirm that ULS prepared

12 and recorded this notice?

13 A    This appears to be the notice prepared by ULS for

14 the sale of the subject property, yes.

15 Q    And the second paragraph, which starts with, "You

16 are in default under the lien for delinquent assessment --"

17 You see that?

18 A    Yes.

19 Q    -- that ends -- the end of that paragraph says that

20 the amount owed as of that time was $7,806.42.  Do you see

21 that?

22 A    I do.

23 Q    Okay.  Now, this document, the notice of sale, that

24 occurred after the purchase by First 100 of the PPI; correct?

25 A    Yes.  Once a batch was placed, then they would kick
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1 off all of the processes for ULS.

2 Q    Okay.  So I'd like to understand the distribution of

3 any I think you used the word "monetized" -- so if any revenue

4 was actually realized that could be applied to the PPI.  After

5 the purchase by First 100 can you confirm for us what

6 obligations ULS would have in terms of distributing proceeds

7 on PPI?

8 A    ULS had a contractual obligation to distribute up to

9 the amount of the lien any sale proceeds came in after ULS's

10 sale-related collections costs were deducted.

11 Q    Okay.

12      A    And if there were excess proceeds on a sale above

13 and beyond that, that amount would not have been distributed

14 to First 100, because the HOA legally would not have been

15 entitled to receive those.

16 Q    Okay.  And I think -- I just want to make sure. 

17 Amounts up to the lien amount would be distributed to

18 First 100?

19 A    That's correct.

20 Q    Okay.

21      A    And that would be the net proceeds after ULS

22 deducted its sale-related collections costs.

23 Q    Of course.  Okay.  So I guess the -- and we're

24 talking here about proceeds from a sale; right?

25 A    That's correct.
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1 Q    What about proceeds realized before sale?  For

2 example, let's say a homeowner made a partial payment.  How

3 would those proceeds be distributed?

4 A    In exactly the same fashion.  So approximately

5 200 properties were noticed up for sale by ULS, and

6 approximately 70 of them paid off prior to sale, and on those

7 we collected the full lien amount and then United Legal

8 Services was allowed to collect -- sorry, deduct from that its

9 allowed collections costs pursuant to NAC 117, Nevada

10 Administrative Code.  And then the remainder would have been

11 remitted to First 100 pursuant to contract.

12 Q    And how much, if any, would have been sent to the

13 association, Toscana in this case?

14 A    None.

15 Q    Then how much, if any, would be sent to any holder

16 of the first deed of trust on the property have been?

17 A    Are you referring to a presale payoff of the lien?

18 Q    That's a good point.  Yeah.  Let's start with that,

19 a presale payoff.

20      A    Ok.  So if somebody called up and said, I don't want

21 this property to go to sale, what's the amount owed, we would

22 calculate the amount owed precisely as of that day and give

23 them a payoff quote.  And if they paid that off with cashier's

24 check, then none of it would have gone to the HOA, and none of

25 it would have gone to the -- any other party, such as the deed
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1 of trust holder, because it only would have been up to the

2 amount legally owed.  And so after collections costs were

3 deducted then the entire remittance would have gone to

4 First 100.  And so you can sort of see the beauty of the

5 purchase and sale agreement, because if it was purchased for

6 less than that lien amount owed, then even on a property that

7 paid off in full before the sale First 100 still would have

8 made some, not much, but some profit on it.

9 Q    Now what about after a sale?

10 A    So almost all of the sales that were conducted by

11 ULS were what I consider to be lousy little condos that

12 weren't worth much.  And very, very few of them sold for more

13 than the lien.  Some did.  A handful of them did.  They were

14 somewhere between maybe 10 and 20 total.  The rest of them

15 didn't.  So in instances in which the total sale price was

16 less than the lien, then it followed the exact example before,

17 which all of the net moneys would have been transmitted to

18 First 100.

19 Q    Okay.  And --

20           THE COURT:  Mr. Stern, I have to break for lunch

21 now.  So I will see you guys at 1:15.

22 MR. STERN:  Okay.  Thank you, Judge.

23 (Court recessed at 11:40 a.m., until 1:18 p.m.)

24           THE COURT:  All right.  You're still under oath. 

25 Thanks for coming back.  Hope you had a nice lunch.
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1 You're back up, Mr. Stern.

2 MR. STERN:  Thank you, Judge.

3 BY MR. STERN:

4 Q    Mr. Atkinson, before our break we were discussing

5 distribution of proceeds and the like.  I would like to shift

6 gears slightly and go back to Exhibit 10.

7      A    Yes.

8 Q    According to Exhibit 10, and this is, of course, the

9 notice of sale, the sale is set for June 22nd, 2013.  Looking

10 at Exhibit 11, the foreclosure deed upon sale, can you confirm

11 whether that's the date the sale actually took place?

12 A    Based upon review of my records prior to today's

13 deposition, yes, that was the auction.

14 MR. STERN:  Okay.  Judge, I'd like at this point to

15 request judicial notice that June 22nd, 2013, was a Saturday.

16           THE COURT:  Does everybody think June 12th [sic],

17 2013, was a Saturday?

18 MR. STERN:  I'm sorry.  22nd, 2013.

19           THE COURT:  June 22nd, 2013, was a Saturday?

20 Hold on a second.  Let me see if I can check it.  I

21 don't know how.  Hold on.  I'm going in my calendar to the

22 year 2013.  June --

23 MR. STERN:  22nd.

24           THE COURT:  -- 22 is a Saturday according to the

25 Windows calendar on my computer.  So I will take judicial
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1 notice of that.  It may be wrong, though, because I don't rely

2 on technology for a reason.

3 MR. STERN:  Well, then your calendar and mine would

4 be equally wrong and we'd go with that.

5 BY MR. STERN:

6 Q    But based on -- Mr. Atkinson, was it customary for

7 ULS to conduct sales on Saturdays?

8 A    Yes, it was customary, because we've held them at my

9 law office and I didn't want a bunch of people wandering

10 around my law office during normal business hours and there

11 was nothing the statute prohibiting a Saturday auction.

12 Q    Okay.  So, according to the PSA, ULS was required to

13 open bidding at $99; correct?

14 A    More precisely, ULS began and opened the bidding as

15 a credit bid for the HOA at $99.

16 Q    Okay.  And can you tell us whether or not that

17 happened with respect to the subject property today -- that

18 we're discussing today?

19 A    Yes, it did.

20 Q    Okay.  Who was responsible for paying ULS's fees and

21 reimbursing ULS for its costs under the PSA?

22 A    Pursuant to the PSA, that was First 100, the details

23 of which were contained in the payment arrangement agreement

24 we spoke of earlier.

25 Q    Okay.  Now, if we could turn to Exhibit 11.
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1      A    Yes.

2 Q    And most particularly page MSN00046.

3      A    Yes.

4 Q    Can you tell us whether or not ULS prepared this

5 declaration of value form?

6 A    Partially.

7 Q    What part would ULS have prepared?

8 A    The bottom.  That is Mr. Opdyke's handwriting, but

9 that is not has handwriting in the value -- in Section 3

10 that's not his writing, and that is not his signature nor his

11 writing in the Section 5.  But that is our template for the

12 bottom, and that is Mr. Opdyke's handwriting --

13 Q    Okay.  Do you know --

14      A    -- at the bottom.

15 Q    Do you know who determined the $63,280 value?

16 A    At the time in late 2012 and early 2013 the

17 traditional practice was to put the assessed value in

18 Section 3 in order to properly calculate the real property

19 tax transfer.  And that standard mechanism arose because an

20 email had been sent out from the Clark County Recorder's

21 Office, a woman named Georgia Brunson Wright [phonetic], I

22 believe, who indicated that for HOA sales some of the prices

23 at which things were sold were deemed to be inappropriate for

24 calculating RPTT, and therefore she advised everyone to use

25 the current assessed value.  I have no knowledge how the
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1 63,280 arose, because we are not responsible for and did not

2 put in that handwriting.  But I'm assuming it was

3 approximately equal to the Tax Assessor's assessed value of

4 the property at the time.

5 Q    So who would have been responsible for inputting

6 that number?  Would that have been the buyer?

7 A    Yes.  We would have -- because this was a regular

8 foreclosure deed, we would have given it to the individual for

9 the buyer as a record double document, and you can see on the

10 front page of Exhibit 11, which is Bates -- I don't know what

11 Bates it is, but on the bottom it says 44, the requester was

12 in fact the buyer, West Sunset 2050 Trust.  So we would have

13 given them a physical, mostly filled-out deed, except for the

14 back end, and then they would have filled it out and then they

15 would have probably hand recorded it.

16 Q    Okay.  Now, if we could turn back to page -- excuse

17 me.  Exhibit 15.

18      A    Yes.

19 Q    And all the way at the end of the exhibit it's page

20 MSN325.

21      A    Yes.

22 Q    Are you familiar with what this is?

23 A    Yes.

24 Q    Can you identify what it is, explain.

25      A    Yes.  It is a proceeds reconciliation report, which
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1 is a fancy name for a simple spreadsheet that I put together

2 periodically.  Because the collections costs that were owed to

3 United Legal Services were incurred by the HOA, because this

4 is an HOA sale, but pursuant to the PSA, First 100 was

5 contractually obligated to remit those proceeds to ULS, then

6 the way I ran ULS was anytime a property was placed with ULS

7 then I, as head of ULS, required that the first typically $750

8 of collections costs would need to be paid right at that time,

9 because I was about to incur all kinds of out-of-pocket costs

10 and, you know, costs for service and so forth.

11 And then, in addition, if a sale actually occurred,

12 then there would be proceeds that would have been gotten, and

13 in addition there would have been additional expenses,

14 collections costs that were incurred under NAC that also First

15 100 would have been responsible for remitting the dollar value

16 of on behalf of the HOA.

17 And so what happened is, you know, we would auction

18 off some property and then whether other sorts of monetization

19 events would come in and then every now and then, maybe once a

20 week or once every two weeks, I would have a debit and credit

21 spreadsheet saying what came in and what goes out, and the

22 debits were things -- money that came in.  And reading on

23 page 325, you can see somebody made a -- some bank made a

24 superpriority payment of nine months' assessments, so they

25 received the notice of foreclosure sale and then they
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1 proactively contacted me and made a superpriority payment and

2 all of the legal implications of that.

3 On the next one we were on there was a payment plan

4 that Red Rock had put somebody on just a few days before it

5 got placed with us, and so that payment plan was continuing. 

6 And then there was auction proceeds from the subject property,

7 and then there was auction proceeds from two other properties

8 that were auctioned off on that same date, June 22nd.

9 The credits column identifies the fees and costs

10 that were reimbursable collections costs, and you could see

11 the Nevada Administrative Code sections by which they were

12 earned off to the right, and then all those would be deducted. 

13 And so you could see what was -- everything that came in minus

14 everything that went out.  The last row right before the sum

15 was a remittance.  And so I would have cut a check from ULS's

16 trust account for $12,880.95, which is the net due and payable

17 to First 100 as a result.  Does that make sense?

18 Q    Yes.  And then a couple of followup questions for

19 that.  It looks from the $6,000 credit it looks like there

20 were auction proceeds from two other properties that were

21 sold.

22      A    That's correct.  On that same day, June 22nd, there

23 were three total priorities that were auctioned off, one of

24 which is the subject property, the present case.

25 Q    And the other two, the ones we're not discussing

89

1349



1 today, looks like First 100 bought those, too.

2      A    They were the auction winner, correct, and were the

3 auction winner for those other two properties, correct.

4 Q    Okay.  And can you tell us based on your review of

5 this document or any other source who the recipient of the

6 $7800 in sale proceeds were?

7 A    The way to read this is that it was a collective

8 remittance.  And so the 7,800 came in because the 7,800, which

9 was the purchase price -- auction purchase price for the

10 subject property was less than the HOA lien and there were no

11 excess proceeds.  You see that calculation off to the right. 

12 And then there would have been three fees that were earned by

13 United Legal Services under the Nevada Administrative Code, so

14 those would have been deducted.  And so that would have --

15 those total up to $400 even.  And so of the $7,800 that came

16 in $400 of it was kept by United Legal Services for services

17 delivered, and the other 7,400 would have been remitted

18 directly to First 100 pursuant to the purchase and sale

19 agreement as the contractual obligation United Legal Services

20 was obligated to do.

21 Q    Okay.  Now, understanding that this auction took

22 place just a hair over six years ago, do you know what other

23 bidders participated with respect to the subject property

24 we're discussing today?

25 A    I reviewed the bidding -- let take a step back.  For
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1 most auctions I recorded them, and prior to today's testimony

2 I went back and listened to this particular auction and more

3 specifically just the section relating to the subject

4 property, and there was active bidding.  It started off at $99

5 and then kept going up and up and up and up and ended up at

6 7800 very actively.  There were at least two bidders.  There

7 could have been three.  I couldn't quite tell from the voices. 

8 So there were either two or -- definitely there was two, and

9 perhaps two or three.

10 Q    Can you tell us whether First 100 was one of those?

11 A    One of those voices was somebody that I recognized

12 from First 100.

13 MR. STERN:  Okay.  I have no other questions, Judge.

14           THE COURT:  Redirect -- oh.  I'm sorry.  Cross.

15 CROSS-EXAMINATION

16 BY MR. BURKE:

17 Q    Mr. Atkinson, in your opinion do you believe

18 First 100's payment paid off the superpriority lien amount?

19 MR. STERN:  Objection.  Calls for improper opinion

20 testimony.

21           THE COURT:  Overruled.

22           THE WITNESS:  No, not at all.  That was simply a

23 payment for the rights to receive any money that came in. 

24 There was never any discussion in any capacity that I can

25 remember that that nine months was or was intended to pay for

91

1351



1 the superpriority lien.  It's my understanding that the only

2 reason that most of the purchase prices that you saw in an

3 earlier exhibit, on those offer sheets, was -- ended up being

4 nine months' assessments was not in order to effect any legal

5 implication, but instead simply was part of their sales pitch

6 that said something along the following, which is, look if you

7 don't do anything on this property and you let the bank

8 foreclose, which might happen in the next two or three or five

9 years, the most that the HOA will get from this particular

10 parcel will be nine months' worth of assessments plus

11 collections costs and since that's the most you're going to

12 get, then ow about we just pay you right now for nine months'

13 worth of assessments and plus collections costs and in

14 exchange First 100 will get any monetization that might happen

15 from that lien.  And that's all it was, was, you know, some

16 things would pay off before the auction and First 100 would

17 make a profit, some things would be purchased at auction by

18 First 100 and then First 100 would pay the full price, they'd

19 pay it to me, and then through a remittance just like you saw

20 on that remittance sheet they'd end up getting some of it

21 back.  Then also they would have the property and then would

22 have to undertake all of the difficulties of trying to quiet

23 title on it, and then some properties were purchased by other

24 third parties, in which case First 100 would make a profit on

25 that.  So in any outcome of that First 100 would make a
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1 profit, and in addition the HOA would get the most that they

2 ever would get anyway.  And so it seemed to me that that was a

3 win-win pitch for the business model.  That was my

4 understanding.

5 MR. BURKE:  No further questions.

6           THE COURT:  Any further questions, Mr. Stern?

7 MR. STERN:  Just a couple of followups.

8 REDIRECT EXAMINATION

9 BY MR. STERN:

10 Q    Mr. Atkinson, did you at any point after the sale

11 that we're discussing today converse with any representative

12 of Toscana to learn how they accounted for the proceeds that

13 were paid pursuant to the PSA?

14 A    ULS rarely interacted with anybody from the HOA. 

15 Occasionally we would interact with the property manager,

16 because it was the property managers that would keep the

17 accounting, not the -- of course, not the HOA boards

18 themselves.

19 Q    Right.

20      A    And I have no recollection as to how they did their

21 -- having any conversation with anyone from Toscana as to how

22 they accounted for it.

23 Q    Okay.  In your capacity as the head of ULS or in any

24 other capacity as you sit here today do you have agency

25 authority to speak on behalf of Toscana?
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1 A    No.  That purchase and sale agreement terminated a

2 long time ago.

3 MR. STERN:  Okay.  No further questions, Judge.

4           THE COURT:  Anything else?

5 MR. BURKE:  No.

6           THE COURT:  Thank you, sir.  Have a very nice

7 afternoon.  Happy Fourth of July.

8 Does that conclude the witness testimony?

9 MR. STERN:  Yes, it does.

10           THE COURT:  Do you rest?

11 MR. STERN:  Yes.

12           THE COURT:  So you don't have a rebuttal case?

13 MR. BURKE:  No.

14           THE COURT:  We'll see you for arguments a week from

15 Friday at 8:30.

16 MR. STERN:  I'm sorry.  8:30?

17           THE COURT:  July 12th.

18 MR. STERN:  Yes.

19           THE COURT:  Okay.  A week from Friday.

20 MR. STERN:  Yes.

21           THE COURT:  Okay.  Anything else?  All right.  Have

22 a great day.  'Bye.  Have a good Fourth of July.

23 MR. STERN:  Thank you, Judge.

24 (Court recessed at 1:36 p.m., until

25 Friday, July 12, 2019, at 8:30 a.m.)
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1 LAS VEGAS, NEVADA, FRIDAY, JULY 12, 2019, 8:34 A.M.

2 (Court was called to order)

3 THE COURT:  Are you guys ready?

4 MR. STERN:  Yes.

5 MR. AYON:  Yeah.  We're trying to figure out how

6 long we want to take on this one here.

7           THE COURT:  Short as possible.

8 MR. AYON:  Short as possible?

9           THE COURT:  Because the State and gathered throng

10 are coming back probably before you're done.

11 MR. AYON:  I don't know.  We're --

12 MR. STERN:  We're going to be fat.

13 MR. AYON:  Yeah, we're going to be pretty quick

14 here.

15           THE COURT:  It's not that complicated.  When you

16 told me you needed an hour I almost said something, but I

17 didn't; because I was trying to respect your analytical and

18 strategic reasons.

19 MR. STERN:  Thank you, Judge.  But I think I agree

20 with you.  It's not going to be an hour.

21 MR. AYON:  We have a -- 

22           THE COURT:  Okay.  Go.

23 MR. AYON:  We have -- we fall into these like traps.

24 We're like, oh, you know, we're going to make this grand, this

25 argument and with all the stuff sitting.  I mean, how much do
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1 you --

2           THE COURT:  Yeah. 

3 MR. AYON:  And we've been talking about this --

4           THE COURT:  I've drafted my findings that I have

5 here with my red pen so I can change arguments.  And I've got

6 some question marks here, so I might ask you some questions. 

7 But I'm ready.

8 MR. AYON:  I'm going to throw in a few -- well,

9 should we go on the record, I guess?

10           THE COURT:  We've been on the record.

11 MR. AYON:  Oh.  We have?

12           THE COURT:  Yes.

13 MR. AYON:  Good thing I didn't say anything too

14 embarrassing, then.  Maybe just white out some of that

15 transcript, if you don't mind.

16           THE COURT:  No.  It's no.

17 MR. AYON:  Do I have to file a motion now to like

18 cut that --

19           THE COURT:  No.  Go.

20 PLAINTIFF'S CLOSING ARGUMENT

21 MR. AYON:  Well, good morning, Your Honor.  Sorry

22 for the levity this morning, but I think that it's kind of a

23 culmination of just then, what, eight years now that we've

24 been doing these cases, and I don't know there's a lot to

25 argue.  However, we seem to find something for this particular
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1 case.  And it seems like the argument is that the lien was

2 paid off by First 100 in some way.

3 Now, we've already been up and down to the Nevada

4 Supreme Court, and really I think the biggest indicator of how

5 the Nevada Supreme Court feels and what the law is on this

6 case is the fact that they had the opportunity, one, to

7 examine this issue.  They said that the payment by First 100

8 to the HOA was not commercially unreasonable.  So they felt

9 that under Shadow Wood analysis it was fine.  And they didn't

10 necessarily look at -- they took the opportunity -- they could

11 have taken the opportunity to say, listen, the lien, the

12 superpriority was paid off.  And the reason they didn't do

13 that is simply because that amount of money that comprises

14 nine months is still owed.  It's still owed by the borrower,

15 it's still owed by the homeowner.  So regardless of whatever

16 tender doctrine, whatever doctrine that they can argue, simply

17 it's still owed, it's still part of the lien, it was still

18 foreclosed upon by the agent of the HOA.  Whatever agreement

19 was there, those amounts were still owed.  And ultimately that

20 nine months was still there, it's still a lien, and it still

21 extinguished the first deed of trust.

22 Judge, I don't -- I don't know how much more you

23 need me to go into it.

24           THE COURT:  So I have a question mark in my draft

25 findings that I've been working on, because I'm trying to --
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1 I've got too many things going on, so I had do my draft after

2 we finished the evidence the other day.

3 Can you tell me what your position is, Mr. Ayon, and

4 where in the evidence you can point me to the notice of the

5 default being served on the related parties that are currently

6 in this litigation, not those that were related to the deed in

7 lieu.

8 MR. AYON:  And, Your Honor, I can't specifically

9 state that --

10           THE COURT:  Okay.

11 MR. AYON:  -- because that's not -- and that wasn't

12 our analysis to make.  The analysis under West Sunset when it

13 went up there is that they had to show the actual prejudice of

14 the findings.  And you've from the evidence, as well, that

15 they employed lawyers, they employed great lawyers like

16 Akerman, they employed Cooper Castle, they employed a number

17 of, you know, other professionals to be able to handle this

18 particular thing.  So our argument may be, well, it may not be

19 that they had notice or not, they did; it's whether they were

20 prejudiced by not having that one particular notice.  And

21 you've heard on the stand that -- the Bank of America

22 representative testified that they weren't clear whether they

23 got the notice or not.  They just said they didn't receive the

24 actual notice from them.  It was a MERS loan.  It was also

25 from -- forget the actual original lender who was on title,
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1 New Freedom, I believe.  So they never produced notes, either. 

2 You heard me -- you heard me in that line of questioning with

3 the servicing note.  So we're not clear whether they actually

4 had actual notice or not.  We just know that they didn't have

5 a recorded notice by -- through the testimony.

6 But, Your Honor, that issue, again, has already been

7 decided by the Nevada Supreme Court.

8           THE COURT:  Okay.  Anything else?

9 MR. AYON:  No, Your Honor.  That's it.

10           THE COURT:  Thank you.

11 Mr. Stern.

12 DEFENDANTS' CLOSING ARGUMENT

13 MR. STERN:  Thank you, Judge.

14 You've already determined the sanction on federal

15 foreclosure bar, so I won't say anything other than, just to

16 preserve my record here, repeat our request that you consider

17 that issue and grant judgment in our favor based on that.

18           THE COURT:  I will address that issue in the

19 findings so that it's clear that the issue was raised at

20 trial.

21 MR. STERN:  Thank you, Judge.  And that's all I

22 wanted to preserve here.

23 The Court should rule in favor of preserving the

24 deed of trust for two principal reasons.  One is the payment,

25 and the other is the equitable balancing and the lack of
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1 notice.

2 With respect to the payment, Judge, we understand

3 that the Supreme Court's order of remand said what it said

4 probably looking at the contract on its face.  But the facts

5 as they came in in this case are different.  There was no

6 rebuttal to the testimony from Mr. Greengrass, who testified

7 that he spoke with the board and based on his personal

8 observation, his communications, and his personal knowledge,

9 confirmed that the board after collecting the payment from

10 First 100 wrote off the rest.  And so when Mr. Ayon tells you

11 that the money is still owed, there's a significant question

12 that he does not answer.  Owed to whom?  There's no evidence

13 that any of that money is owed to First 100.  Mr. Atkinson, in

14 explaining how the contract worked, actually confirms that

15 those moneys are not owed to First 100.  The way they set up

16 this contract was to transfer what he described as income that

17 had already been realized, whether that makes sense

18 accountingwise or not.

19           THE COURT:  Unrealized.

20 MR. STERN:  Correct.  Well, I think what he said was

21 realized but uncollected.

22           THE COURT:  Future potential payments.

23 MR. STERN:  Realized but uncollected.  I think that

24 is the hair they tried to split to make this thing work.  And

25 whether it works or not, the Supreme Court seems to think it
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1 does work at least at a theoretical level.  What we know based

2 on the facts that came in is that the payment has to be owed

3 to somebody.  To whom is that payment owed?  Mr. Greengrass

4 said that it wasn't owed to HOA, they wrote it off.  We asked

5 him directly, after this deal how much money was owed to you;

6 he said, nothing.

7           THE COURT:  The maintenance guy.

8 MR. STERN:  Not just the maintenance guy, Your

9 Honor.  The management guy.

10           THE COURT:  I understand.  Yeah.

11 MR. STERN:  The agent for the HOA, the guy who said

12 that he spoke to the board and saw that the board had written

13 this off.  Maybe the plaintiffs could have made some

14 evidentiary objections to that testimony.  They didn't. 

15 That's the record in.

16           THE COURT:  I understand.

17 MR. STERN:  So you've got the Supreme Court order

18 saying one thing, and we've got the facts that say something

19 else.  We think that the remand order is not so pervasive as

20 law of the case, that the Court has to ignore the facts as

21 they came in.  I think the payment here is very

22 straightforward.

23 There's another element to this, and that comes from

24 how they distributed proceeds at the conclusion of the sale. 

25 There's a reason we went through that with Mr. Atkinson.  Now,
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1 you saw Mr. Atkinson.  You saw how prepared he was.  I mean,

2 if there's one guy who's exact and precise, it's Mr. Atkinson. 

3 I don't know how many times he corrected me on things that he

4 was right about, but very technical.  He would not have

5 [unintelligible] distribution approach.  He's wrong.  And he

6 confirmed that after they went to sale the entirety of the

7 proceeds after paying his costs went to Mr. -- excuse me, to

8 First 100.  This I think confirms that the superpriority

9 component was paid, because under the statute the payments

10 have to be costs and fees first, then the HOA gets to pay

11 itself, then the rest of the proceeds go to the next claimant,

12 which is the bank, because it has a seniority over the

13 subpriority component of the deed of trust.  So if it had done

14 things in that manner, he would have paid First 100

15 essentially a refund of what they paid, which is was a

16 superpriority amount to purchase the proceeds from past

17 income, as they called it, and the rest would have gone to the

18 deed of trust holder.  But, of course, that's not how they did

19 it.  So you have Mr. Greengrass saying the HOA lien was

20 completely paid off at that point, and you've got Mr.

21 Atkinson, who is precise, if nothing else, applying the

22 proceeds consistent with that.  And there's been no evidence

23 from the other side to contradict that.

24 So we do believe that there is a record of payment

25 here and, while the Supreme Court remanded based on its
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1 finding that there was no impermissible split of the lien from

2 the payment right the way they had described in the Edelstein

3 decision, that does not filter down to a finding as a factual

4 matter in the first instance by the Supreme Court that there

5 was in fact a payment.  I think that's what this Court could

6 determine.  And if the Court determines in our favor, I think

7 the Supreme Court, as they must subject to an abuse of

8 discretion standard, would find that there's substantial

9 evidence to find that.  So there was payment here.  Equitable

10 balancing.

11 As the Court noted in the question to Mr. Ayon, you

12 have a notice problem here.  I think what the Supreme Court

13 looked at was that on the record -- and let's just not forget

14 that it was a summary judgment-type record, not a full

15 evidentiary hearing or trial like we've done here, the Supreme

16 Court determined that we hadn't showed prejudice.  Well, we

17 did show prejudice in this case.  You heard Mr. LaBrie, the

18 Bank of America representative, say that it was the bank's

19 policy to pay.  He also confirmed that there was no evidence

20 that the bank had received that notice.  Mr. Ayon said that it

21 was unclear.  Maybe it was unclear to him.  I think Mr. LaBrie

22 was quite clear that there was nothing there either in the

23 images or in the servicing notes.  There was some colloquy as

24 to whether the servicing notes came in, whether they were

25 produced.  I don't know how the Court's going to resolve that. 
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1 I think it's incumbent upon the plaintiff --

2           THE COURT:  They didn't come in.

3 MR. STERN:  I'm sorry, Your Honor?

4           THE COURT:  They're not part of the evidence.

5 MR. STERN:  They aren't part of the evidence, but

6 Mr. LaBrie then made some comments --

7           THE COURT:  He did.  He refreshed his recollection

8 by looking at them.

9 MR. STERN:  And so I'll address that further, Your

10 Honor.  We had a discovery boo-boo here with not producing the

11 federal foreclosure bar.  Some of that I think is the

12 plaintiff's problem, as well.  They could have done discovery

13 to confirm whether or not there was notice on there.  They had

14 no evidence that there wasn't.

15           THE COURT:  So let's talk about that.  There's this

16 doctrine that we all learn in law school called laches.  And

17 it basically is if you sit on your rights for years and years

18 and years and don't do something, then you run the risk.  Why

19 do you think -- and I know that I've already ruled on this

20 Fannie Mae issue.  Why do you think that the federal

21 foreclosure bar should be an issue that I even address in more

22 than a footnote given the failure to disclose it for over five

23 years in this litigation?

24 MR. STERN:  Because, Your Honor, it is I think -- as

25 kind of an offer of proof, if we were to show the proof here,
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1 this would be determined in favor under both the Ninth Circuit

2 and the Nevada Supreme Court's finding precedence in favor of

3 the bank.  And there is a strong public policy that in our

4 view overrides the concern about laches.  Can't really get

5 into more detail on that.  I think that's --

6           THE COURT:  I understand.  So I'll stay where I am. 

7 But you and I have had a discussion and you've made your

8 record.  So if you need to raise that issue at the Supreme

9 Court, it is clear you've talked about it as part of the

10 trial.

11 MR. STERN:  I think -- and that's all I intended to

12 do, Your Honor.

13           THE COURT:  It's okay.

14 MR. STERN:  With respect to the potential laches or

15 failure to do discovery on the plaintiff's side, they could

16 have offered evidence from the bank if they had taken the

17 necessary discovery to show notice.  But they can't imply

18 notice.  They have no evidence to rebut what Mr. LaBrie and

19 then, oh, gosh, the Nationstar representative whose name

20 unfortunately suddenly escapes me, but the Nationstar

21 representative, as well, both testified that there was no

22 evidence of notice in there.  It's up to the plaintiff to

23 rebut that.  That's why we were here for a trial.  And under

24 the caselaw that's come out we have shown prejudice here.  The

25 prejudice is Bank of America had a policy of paying these. 
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1 Some of the other banks didn't.  Bank of America did.  They

2 were a little bit ahead of the curve with respect to the other

3 lenders, and they would have paid it, or at least they would

4 have attempted to pay it.  Who knows what -- 

5           THE COURT:  Mr. Young would have had some

6 communication with them.

7 MR. STERN:  Yes.  Yes.  And that communication would

8 have probably included a delivery of a check.  I can't imagine

9 Mr. Atkinson simply ignoring the checks like some of -- I'm

10 going to say trustees, but he would correct me and say

11 authorized agents.  Again, that is one thing that we can say

12 about Mr. Atkinson.  He gets it right.  So when he distributed

13 proceeds the way he did, that's a meaningful thing.  That's

14 not just an oversight.

15 Your Honor, there's another element here of

16 equitable balancing apart from the frustration of our ability

17 to cure based on the failure of notice, and that is how they

18 set up the bidding here.  Under the contract they were

19 required to bid at $99, open bidding at $99.  Mr. Atkinson

20 said that he recognized based on the tape that there was at

21 least one, at most two, he wasn't sure, other bidders.  And he

22 confirmed that the other bidder was the First 100 person.  So

23 the First 100, which is the purported owner of the payment

24 right is also bidding and by contract sets the bid at $99.  

25 We believe that this is an artificial bill-cheating
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1 attempt on the part of First 100 to buy the property as

2 cheaply as possible.  What better way --

3 MR. AYON:  Your Honor, I'm going to object that

4 argument.

5           THE COURT:  Overruled.  Overruled.

6 MR. STERN:  Yeah.  Well, what better way to

7 accomplish that than --

8           THE COURT:  But, luckily, Mr. Atkinson is more anal

9 than some of the other agents and does a voice recording.

10 MR. STERN:  He does.  And even though nobody asked

11 him to, he listened to it before coming in.  I actually think

12 Mr. Atkinson was highly credible on the point when he said,

13 yeah, the other person there was First 100.  And so you've got

14 First 100, the party that purportedly owns the proceeds from

15 past income, and my contract requires the bid to be set at

16 $99, who's then actively bidding --

17           THE COURT:  With someone else participating in the

18 bid, according to Mr. Atkinson.

19 MR. STERN:  Yeah, somebody else participating, Your

20 Honor.  But it's a far cry from setting the bid at the amount

21 owed.  Let's keep in mind that the winning bid here was under

22 the lien amount -- or I should say the purported lien amount. 

23 And so this is -- and, by the way, on a Saturday morning. 

24 Now, Mr. Atkinson was correct.  Nothing in the statute

25 requires it to be on a business day.
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1           THE COURT:  He had a really rational explanation as

2 to why he did them on Saturdays, though.

3 MR. STERN:  Yeah.  He said he wanted few people

4 there. 

5           THE COURT:  No people at his office to interfere

6 with his other business at his law firm.

7 MR. STERN:  Yeah.  And so the common thread to that,

8 Your Honor, is no people there.  In other words, chilled

9 bidding.  Now, he didn't admit that his purpose was to chill

10 the bidding, but come on.  I mean, he basically said it.  And

11 we know that he's there with the guy -- excuse me a company,

12 First 100, who was paying his bills.  This is an insider deal,

13 Your Honor.  This is a deliberate attempt to minimize the

14 price.  The Supreme Court has said in all of those cases

15 addressing commercial -- what we have called commercial

16 unreasonableness, fraud, oppression, unfairness, however you

17 want to describe the formulation that when the evidence of

18 value is substantial.  I stated that incorrectly.  Where the

19 inadequacy of the price is substantial.  And I think we have

20 shown that through the taxable value here, we didn't have

21 valuation experts, but we did have as part of the record the

22 taxable value, and we're well under the 20 percent threshold

23 here.  If my memory serves right, we're about at 14 percent. 

24 The initial evidence of fraud, oppression, or unfairness is

25 very slight, but it necessary for the Court to set aside and
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1 say equitably.  And here we think that that's satisfied.

2 So the final point, Your Honor, is in Mr. Atkinson's

3 explanation, you know, he had that distribution of proceeds

4 reconciliation form, he testified that on the other two sales

5 that took place on that day First 100 was in fact the winning

6 bidder and bought those other two properties of the three that

7 were available for sale that day for a combined $6,000.

8 So we think that almost is res ipsa.  It really

9 speaks for itself.  So based on commercial reasonableness,

10 fraud, oppression, or unfairness, equitable balancing,

11 [unintelligible] present that standard that we have more than

12 minimal evidence sufficient for the Court equitably to set

13 aside the sale.  We have payment.  The Court should enter

14 judgment in favor of the beneficiary of the deed of trust

15 here, which is ultimately Freddie Mac with Nationstar as the

16 servicer.

17           THE COURT:  Thank you.

18 Anything else, Mr. Ayon?

19 PLAINTIFF'S REBUTTAL

20 MR. AYON:  Yeah.  Real -- couple brief points, Your

21 Honor.  I think if you -- even if you were to take most of

22 what Mr. Stern said as true, I think what it falls back to and

23 still kind of the -- you know, the elephant in the room is

24 that my client didn't know anything about this.  He wasn't

25 part of First 100.  He's testified about his relationship with

16

1372



1 the HOA, testified that he had no relationship with the HOA,

2 First 100, or anybody -- or Mr. Atkinson in any way, shape, or

3 form.  So you still have the analysis.  So even if you go back

4 and you talk about every little thing and you believe Mr.

5 Stern, and we don't concede any of it, we think that's -- we

6 have completely different opinion of it.  On top of that, the

7 Nevada Supreme Court has a different opinion on this.  So even

8 if you take all that, we still win under the bona fide

9 purchaser doctrine.  There's simply no evidence.  He can't --

10 there is two bidders there.  My client actively bid on it.  So

11 there's nothing there that you can possibly say -- now, equity

12 under the Shadow Wood case is did my client actually know

13 about any of this.  And there's simply no evidence.  They

14 can't point to one thing.  If there was something there that

15 my client did know about, they absolutely would have pointed

16 it out.  But, again, no knowledge whatsoever.  And you have to

17 have knowledge in order for them to be able to use and break

18 through that bona fide purchaser argument.

19 Evidence as far as -- he talked about the critical

20 evidence if we would have done one thing or the other.  Your

21 Honor, we're able to rely on those deeds, on the notices that

22 they complied with Nevada law.  And what's funny about this

23 whole that Nationstar Bank of America was so upset with what

24 they did, they were so angry about the notice, they were so

25 angry about the First 100 deal.  What did they do?  Nothing. 
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1 They didn't sue them, they didn't cross-claim.  They're not

2 here to explain their conduct, Your Honor.  And it goes to

3 show that this bona fide purchaser -- this is their grasp to

4 say, hey, listen, we're going to throw out to Your Honor, they

5 going to say, hey, listen, this is everything that happened. 

6 But you know what, Your Honor?  At the end of the day they

7 didn't what they were supposed to do in this case.  And,

8 frankly, we're able to rely on the deed, we're able to rely on

9 the notices.  And if you go back in time to the sale, my

10 client testified that what you looked at in the recorded

11 documents, you saw this deed in lieu that really nobody knew

12 about it.  They basically figured, hey, the bank owns this

13 property so we're going to bid on it.  And that's what he saw. 

14 That's what he relied on, was the recorded documents.  Now, I

15 know the deed in lieu is a whole different other story and

16 it's not central to this case, but my client -- this is what

17 he saw and what he looked at, notices, deed in lieu, this was

18 clean title, this was something that they could have

19 foreclosed on.  There's no evidence he knew about the

20 First 100 contract or any payouts, Mr. Atkinson, none of it.

21 So even if you go through every single step, Your

22 Honor, you still cannot go back and say that he knew that he

23 wasn't able to benefit from the bona fide purchaser.  So

24 regardless of what the arguments are, you know, Your Honor, we

25 can still rest on that, notwithstanding all the arguments
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1 still do not rise to the level of setting aside the sale.  The

2 notices were sent.  They're alive.  They frankly didn't have

3 -- they decided not to do anything with those.  They could

4 have set aside the sale, they could have done any number of

5 things for five years.  They didn't.  So here we are, Your

6 Honor.  We're asking that the title to this property be clear

7 in favor of the Trust, that the deed of trust be an order that

8 is extinguished and allow for this clear title.  I mean, we've

9 talked about public policy, but -- and we've tied up these

10 properties for a very, very long time, and this is all --

11 these are all things that they could have avoided years ago.

12 And that's why we're here today.

13           THE COURT:  Thank you.

14 MR. AYON:  Thank you.

15           THE COURT:  Anything else, Mr. Stern?

16 MR. STERN:  If you would entertain a brief response

17 on the BFP, Your Honor.

18           THE COURT:  Well, you do have a cross-claim.

19 MR. STERN:  Thank you, Judge.

20           THE COURT:  And a counterclaim.  So I guess that

21 means you get the last word.

22 DEFENDANTS' SURREBUTTAL

23 MR. STERN:  So with respect to the bona -- yeah. 

24 Won't take more than a couple minutes, Judge.

25 The bona fide purchaser.  First of all, if the Court
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1 goes in our favor with respect to the payment, the bona fide

2 purchaser doctrine doesn't matter.  The Supreme Court has

3 already determined that in the context of bank issued tender

4 there's no real difference as to whether First 100 is the one

5 who satisfied the lien if there was -- and it's a threshold

6 inquiry.  In order for the bank to lose this case, in order

7 for the Court to rule in favor of the plaintiffs, of course,

8 you would first have to answer -- it's almost axiomatic.  You

9 would have to ask and answer the following the question, was

10 there a superpriority lien.  That's why you start.  We argue

11 the answer to the question is no, because First 100 paid it. 

12 If the Court agrees with that the on that, the bona fide

13 purchaser cannot resurrect that lien.  The Supreme Court has

14 already held that in what we called the Diamond Spur case,

15 which is SFR Investments versus U.S. Bank -- versus Bank of

16 America III.

17 And there's a certain logic to that.  The lien may

18 be gone -- the lien is gone, you may be the most innocent

19 purchaser ever, if the lien wasn't there in the first place,

20 you're innocence as to the underlying facts is not going to

21 revive an interest that's essentially dead.  So the only

22 relevance there is to the BFP argument, which is our secondary

23 -- or the second argument we have made.

24 And with respect to that, Your Honor, the plaintiffs

25 were present at the sale.  They were there on a Saturday
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1 morning, knowing that it was a Saturday, they saw that there

2 was only one other bidder.  There's no evidence one way or the

3 other, I don't think, as to whether they knew about the First

4 100 contract, but they did know that bidding was opened at

5 $99.  So they cannot be a bona fide purchaser with respect to

6 that.  They were, and they benefitted from it.  That's all I

7 have.

8           THE COURT:  All right.  So I have one procedural

9 question for you guys as a group.  Because I've had a lot of

10 issues kicked back recently by the Nevada Supreme Court, you

11 have two defendants, Mr. Ayon, who did not appear, New Freedom

12 Mortgage Corporation and Stephanie Tablante.  Are you going to

13 take defaults against those individuals and so something, or

14 are you going to voluntarily dismiss them?

15 MR. AYON:  I can just voluntarily dismiss them.

16           THE COURT:  Okay.  So, Mr. Stern, you have one

17 cross-defendant who's not appeared.  That would be Stephanie

18 Tablante.  Are you going to take a default or do a voluntary

19 dismissal?

20 MR. STERN:  No.  We'll voluntarily dismiss.

21           THE COURT:  Okay.  So given the parties' indications

22 that they're going to voluntarily dismiss those two parties,

23 I'm going to grant the request to voluntarily dismiss that. 

24 If you'll submit the order so when I issue my judgment then we

25 will be at the final stage and you can do whatever you need to
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1 do at the next level.

2 MR. AYON:  Okay.

3           THE COURT:  Anything else?  The matter will stand

4 submitted.  I'll have a written decision to you within two

5 weeks.

6 Dulce, if you'd put on my chambers calendar two

7 weeks.

8 All right.  I hope to have it out earlier, but I

9 have this other evidentiary hearing that I am in Day 14 of.

10 MR. AYON:  Take your time.  No reason to rush.

11 MR. STERN:  Yeah, we're in no rush.

12 THE PROCEEDINGS CONCLUDED AT 8:58 A.M.

13 * * * * *
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