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I. INTRODUCTION AND OVE RVIEW OF RELIEF REQUESTED 

Defendants/Appellants, Superpumper, Inc.; Edward Bayuk, individually and 

as trustee of the Edward Bayuk Living Trust; Salvatore Morabito; and Snowshoe 

Petroleum, Inc., by and through their attorneys of record, Marquis Aurbach 

Coffing, hereby move this Court for emergency stay relief from the District 

�&�R�X�U�W�¶�V�� �M�X�G�J�P�H�Q�W�� �S�X�U�V�X�D�Q�W�� �W�R�� �1�5�$�3 27(e).1  Appellants previously made an oral 

stay request to the District Court, which was denied.2  Thus, Appellants have 

satisfied NRAP 8(a)(1). 

Appellants ask this Court to immediately enter a temporary stay order 

pending further order of the Court �W�R�� �D�O�O�R�Z�� �W�K�H�� �&�R�X�U�W�� �W�R�� �F�R�Q�V�L�G�H�U�� �5�H�V�S�R�Q�G�H�Q�W�¶�V��

�R�S�S�R�V�L�W�L�R�Q�� �D�Q�G�� �$�S�S�H�O�O�D�Q�W�V�¶�� �U�H�S�O�\���� ��An immediate temporary stay is necessary 

because the Judgment contemplates the divestiture of several real properties and 

businesses.  See Exhibit 1, pgs. 62�±63.  As a matter of law, real property is unique, 

and the loss of these properties and businesses would constitute irreparable harm 

for purposes of NRAP 8(c).  See Dixon v. Thatcher, 103 Nev. 414, 416, 742 P.2d 

1029, 1030 (1987) ���³�%ecause real property and its attributes are considered unique 

and loss of real property rights generally results in irreparable harm, the district 

                                           
1 �7�K�H�� �'�L�V�W�U�L�F�W�� �&�R�X�U�W�¶�V�� �)�L�Q�G�L�Q�J�V�� �R�I�� �)�D�F�W���� �&�R�Q�F�O�X�V�L�R�Q�V�� �R�I�� �/�D�Z���� �D�Q�G�� �-�X�G�J�P�H�Q�W�� �L�V��
attached as Exhibit 1.  The District Court separately awarded attorney fees and 
costs that were added to the judgment, which is attached as Exhibit 2. 
2 �7�K�H���'�L�V�W�U�L�F�W���&�R�X�U�W�¶�V���-�X�O�\����2, 2019 Minutes are attached as Exhibit 3. 
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court erred in holding otherwise.�´��; Florida Businessmen for Free Enterprise v. 

City of Hollywood, 648 F.2d 956, 958 (5th Cir. 1981) ���³If appellants refrain from 

selling arguably proscribed items during the pendency of this appeal they may 

suffer substantial business losses that they may not be able to recoup should they 

ultimately succeed on appeal.�´��������For these same reasons, Appellants also ask this 

Court to enter a full stay pending appeal following a temporary stay.   

On Monday, August 26, 2019, the Superior Court in Maricopa County, 

Arizona denied Appellants�¶ request to set aside the Nevada judgment entered by 

the District Court, which now allows execution to go forward.  See Exhibit 7 

(most recent court docket).  And, the Superior Court in Orange County, California 

has also set hearings for similar relief on August 27, 2019 and September 27, 2019.  

See Exhibit 8.  The Orange County docket also shows that writs of execution have 

been issued, and the Nevada judgment has been recorded.  Id.  In Nevada, the 

Trustee issued writs of execution (see Exhibits 11 & 12), and the District Court 

denied claims of exemption in orders filed on August 9, 2019 and August 12, 2019.  

See Exhibits 5 & 6.  Thus, execution is going forward in Nevada as well. 

On the merits, this appeal presents several issues of first impression, 

including: (1) the Dis�W�U�L�F�W���&�R�X�U�W�¶�V���O�D�F�N���R�I���V�X�E�M�H�F�W���P�D�W�W�H�U���M�X�U�L�V�G�L�F�W�L�R�Q���R�Y�H�U���W�K�H���H�Q�W�L�U�H��

�'�L�V�W�U�L�F�W�� �&�R�X�U�W�� �F�D�V�H���� �G�X�H�� �W�R�� �W�K�H�� �%�D�Q�N�U�X�S�W�F�\�� �7�U�X�V�W�H�H�¶�V�� �I�D�L�O�X�U�H�� �W�R�� �R�E�W�D�L�Q�� �W�K�H�� �S�U�R�S�H�U��

�D�X�W�K�R�U�L�]�D�W�L�R�Q�� �I�U�R�P�� �W�K�H�� �%�D�Q�N�U�X�S�W�F�\�� �&�R�X�U�W���� �������� �W�K�H�� �'�L�V�W�U�L�F�W�� �&�R�X�U�W�¶�V�� �O�D�F�N�� �R�I�� �V�X�E�M�H�F�W��
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matter jurisdiction over the Bayuk Trust since no in rem action was filed against it; 

�������� �W�K�H�� �'�L�V�W�U�L�F�W�� �&�R�X�U�W�¶�V�� �U�H�I�X�V�D�O�� �W�R�� �D�S�S�O�\�� �W�K�H�� �S�O�D�L�Q�� �O�D�Q�J�X�D�J�H�� �R�I�� �W�K�H�� �V�S�H�F�L�I�L�F��

limitations period in NRS 166.170(1������ �D�Q�G�� �������� �W�K�H�� �'�L�V�W�U�L�F�W�� �&�R�X�U�W�¶�V�� �U�H�I�X�V�D�O�� �W�R��

recognize the validity of spendthrift trusts under NRS Chapter 166, by adding 

extra-statutory conditions, which is in direct conflict with Klabacka v Nelson, 

394 P.3d 940 (Nev. 2017). 

Further, these real properties and businesses adequately secure the 

Judgment, such that no supersedeas bond should be required, particularly because 

the District Court already �H�Q�M�R�L�Q�H�G�� �$�S�S�H�O�O�D�Q�W�V�� �I�U�R�P�� �³�F�R�Q�F�H�D�O�L�Q�J���� �W�U�D�Q�V�I�H�U�U�L�Q�J����

�G�L�V�S�R�V�L�Q�J�� �R�I���� �R�U�� �H�Q�F�X�P�E�H�U�L�Q�J�´�� �W�K�H�P.  See Exhibit 1, pg. 63; Nelson v. Heer, 

121 Nev. 832, 835, 122 P.3d 1252, 1254 (2005).  To the extent that the Court 

wants the District Court to re-evaluate the sufficiency of the security for a stay, this 

Court should maintain a temporary stay while the District Court undertakes this 

task, if necessary�����V�X�E�M�H�F�W���W�R���W�K�L�V���&�R�X�U�W�¶�V���I�X�U�W�K�H�U���U�H�Y�L�H�Z. 

II.  FACTUAL AND PROCEDURAL BACKGROUND 3 

Prior to this litigation, Paul Morabito and Consolidated Nevada Corporation 

���³�&�1�&�´�� filed a separate lawsuit in Washoe County against JH, Inc., Jerry Herbst, 

and Berry-Hinckley Industries ���³�+�H�U�E�V�W�� �3�D�U�W�L�H�V�´��, which was assigned to the 

                                           
3 Appellants do not necessarily agree with the characterization of these facts, but 
recite them from court orders to provide the Court with context for this motion.  
This factual background is not intended to be complete.  
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Honorable Brent Adams.  See Exhibit 1, pg. 2.  The Herbst Parties filed a 

counterclaim against Paul Morabito, CNC, Edward Bayuk, and Salvatore 

Morabito.  Id.  Eventually, Judge Adams orally announced a finding in favor of the 

Herbst Parties and against Paul Morabito for $85,871,364.75 based upon a claim of 

fraudulent inducement.  Id.  The written judgment, including punitive damages, 

amounted to $149,444,777.80.  Id., pg. 3.  The parties eventually settled, and the 

previous judgment was vacated.  Id.   

�8�Q�I�R�U�W�X�Q�D�W�H�O�\���� �W�K�H�� �S�D�U�W�L�H�V�¶�� �G�L�V�S�X�W�H�� �G�L�G�� �Q�R�W�� �H�Q�G�� �Z�L�W�K�� �W�K�H�� �V�H�W�W�O�H�P�H�Q�W��

agreement.  In 2013, the Herbst Parties commenced an involuntary bankruptcy 

against Paul Morabito and CNC.  Id., pg. 4.  The Bankruptcy Court eventually 

entered judgment in favor of the Herbst Parties.  Id.   

The Herbst Parties filed the instant litigation, which was assigned to the 

Honorable Connie J. Steinheimer, alleging claims for fraudulent transfer against 

Paul Morabito, individually; Paul Morabito, as trustee of the revocable Arcadia 

Living Trust;4 Superpumper; Bayuk, individually; Bayuk, as trustee of the Bayuk 

Trust; Salvatore Morabito; and Snowshoe.  Id., pg. 5.  Part way through the 

litigation, William A. Leonard, Jr., the trustee for the bankruptcy of Paul A. 

Morabito ���³�7�U�X�V�W�H�H�´��, substituted in the litigation for the Herbst Parties.  And, Paul 

                                           
4 The irrevocable Nevada Spendthrift Arcadia Trust was never named as a 
Defendant. 
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Morabito, individually, and Paul Morabito, as the trustee of the revocable Arcadia 

Living Trust were dismissed from the litigation.5  However, the Trustee did not 

obtain the proper authority from the Bankruptcy Court to pursue litigation on 

behalf of the Herbst Parties. 

Following a bench trial, the District Court entered judgment in favor of the 

Trustee as follows: Against Edward Bayuk and the Bayuk Trust, as follows: 

(1) Avoiding the transfer of the El Camino Property and the Los Olivos Property, 

and awarding the Trustee damages in the amount of $884,999.95, with offset for 

amounts collected on account of the El Camino Property and the Los Olivos 

Property; (2) Avoiding the transfer of Baruk Properties LLC and awarding the 

Trustee damages in the amount of $1,654,550 with offset for amounts collected on 

account of Baruk Properties LLC; (3) Avoiding the transfer of $420,250 and 

awarding the Trustee damages in the amount of $420,250 with offset for amounts 

collected on account of the $420,250; and (4) Avoiding the Superpumper Transfer 

and awarding the Trustee damages in the amount of $4,949,000 with offset for 

amounts collected on account of the Superpumper Transfer.  Exhibit 1, pg. 62. 

Against Salvatore Morabito as follows: (1) Avoiding the transfer of 

$355,000 and awarding the Trustee damages in the amount of $355,000 with offset 

for amounts collected on account of the $355,000; and (2) Avoiding the 
                                           
5 The Stipulation and Order to Substitute a Party Pursuant to NRCP 17(a) is 
attached as Exhibit 4. 
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Superpumper Transfer and awarding the Trustee damages in the amount of 

$4,949,000 with offset for amounts collected on account of the Superpumper 

Transfer.  Id. 

Against Snowshoe, avoiding the Superpumper Transfer and awarding the 

Trustee damages in the amount of $9,898,000 with offset for amounts collected on 

account of the Superpumper Transfer.  Id.  �7�K�H�� �'�L�V�W�U�L�F�W�� �&�R�X�U�W�¶�V�� �M�X�G�J�P�H�Q�W�� �D�O�V�R��

�³�H�Q�M�R�L�Q�V�� �D�Q�G�� �U�H�V�W�U�D�L�Q�V�� �'�H�I�H�Q�G�D�Q�W�V���� �D�Q�G�� �H�D�F�K�� �R�I�� �W�K�H�P���� �D�V�� �Z�H�O�O�� �D�V�� �W�K�H�L�U�� �R�I�I�L�F�H�U�V����

directors, agents, servants, and attorneys, and those persons or entities in concer[t] 

with them who receive actual notice of this Judgment, whether acting directly or 

indirectly, or through any third party, from concealing, transferring, disposing of, 

or encumbering the El Camino Property, the Los Olivos Property, the Baruk 

Properties LLC (or their proceeds), Snowshoe Properties or any successor thereto, 

�R�U���D�Q�\���D�V�V�H�W�V���K�H�O�G���I�R�U���W�K�H���E�H�Q�H�I�L�W���R�I���3�D�X�O���0�R�U�D�E�L�W�R���´����Exhibit 1, pg. 63. 

In post-trial proceedings, the District Court denied a claim of exemption 

made by Bayuk, individually, and as trustee of the Bayuk Trust.6  The District 

Court concluded that it had subject matter jurisdiction over the Bayuk Trust itself, 

even though no in rem action was filed against it.  Id., pg. 2.  The District Court 

also held that the Bayuk Trust was required to disclose that it was converted into a 

spendthrift trust in order to receive the protections of NRS Chapter 166.  Id.  The 
                                           
6 The Order Denying Claim of Exemption and Third Party Claim is attached as 
Exhibit 5. 
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District Court further determined that the Bayuk Trust did not otherwise qualify as 

a spendthrift trust.  Id.  Finally, the District Court concluded that the Bayuk Trust 

did not qualify for the statute of limitations protections outlined in NRS 166.170.  

Id., pg. 3.  The District Court similarly denied a claim of exemption made by 

Salvatore Morabito.7  Appellants now seek emergency stay relief from this Court. 

III.  LEGAL ARGUMENT  

A. STANDARDS FOR GRANTING A STAY PENDING APPEAL. 

In determining whether to issue a stay of a judgment or order, NRAP 8(c) 

outlines four factors for this Court to consider: (1) Whether the object of the appeal 

or writ petition will be defeated if the stay or injunction is denied; (2) Whether 

appellant/petitioner will suffer irreparable or serious injury if the stay or injunction 

is denied; (3) Whether the respondent/real party in interest will suffer irreparable 

or serious injury if the stay or injunction is granted; and (4) Whether 

appellant/petitioner is likely to prevail on the merits of the appeal.  See Fritz 

Hansen A/S v. Dist. Ct., 116 Nev. 650, 6 P.3d 982 (2000); Mikohn Gaming Corp. 

v. McCrea���� �������� �1�H�Y���� ���������� ������ �3�����G�� ������ �������������� ���K�R�O�G�L�Q�J���W�K�D�W�� �³�L�I�� �R�Q�H�� �R�U�� �W�Z�R�� �I�D�F�W�R�U�V��

�D�U�H���H�V�S�H�F�L�D�O�O�\���V�W�U�R�Q�J�����W�K�H�\���P�D�\���F�R�X�Q�W�H�U�E�D�O�D�Q�F�H���R�W�K�H�U���Z�H�D�N���I�D�F�W�R�U�V�´����   

The purpose of a stay of a district court judgment pending appeal is to 

preserve, not change, the status quo.  See U.S. v. State of Mich., 505 F.Supp. 467 

                                           
7 The Order Denying Claim of Exemption is attached as Exhibit 6. 



Page 8 of 19 

(W.D. Mich. 1980).  This Court has confirmed �W�K�D�W���³�>�W�@he purpose of security for a 

�V�W�D�\�� �S�H�Q�G�L�Q�J�� �D�S�S�H�D�O�� �L�V�� �W�R�� �S�U�R�W�H�F�W�� �W�K�H�� �M�X�G�J�P�H�Q�W�� �F�U�H�G�L�W�R�U�¶�V�� �D�E�L�O�L�W�\�� �W�R�� �F�R�O�O�H�F�W�� �W�K�H��

judgment if it is affirmed by preserving the status quo�«���´�� ��Nelson, 121 Nev. at 

835, 122 P.3d at 1254 (emphasis added).  Under these standards, Appellants move 

this Court for a temporary stay pending the completion of briefing on this motion, 

and a full stay pending appeal. 

B. APPELLANTS  SATISFY THE NRAP 8(c) FACTORS FOR THIS 
COURT TO ENTER A STAY PENDING APPEAL.  

1. The Object of Appellants�¶ Appeal Will Be Defeated, and 
Appellants Will Suffer Serious Injury if a Stay is Denied. 

As a matter of law, real property is unique, and the loss of these properties 

and businesses would constitute irreparable harm to Appellants.  See Dixon, 

103 �1�H�Y���� �D�W�� ���������� �������� �3�����G�� �D�W�� ���������� ���³�%�H�F�D�X�V�H�� �U�H�D�O�� �S�U�R�S�H�U�W�\�� �D�Q�G�� �L�W�V�� �D�W�W�U�L�E�X�W�H�V�� �D�U�H��

considered unique and loss of real property rights generally results in irreparable 

�K�D�U�P���� �W�K�H�� �G�L�V�W�U�L�F�W�� �F�R�X�U�W�� �H�U�U�H�G�� �L�Q�� �K�R�O�G�L�Q�J�� �R�W�K�H�U�Z�L�V�H���´������Florida Businessmen, 

648 F.2d at 958 ���³If appellants refrain from selling arguably proscribed items 

during the pendency of this appeal they may suffer substantial business losses that 

they may not be able to recoup should they ultimately succeed on appeal.�´��; Guion 

v. Terra Marketing of Nev., Inc., 90 Nev. 237, 240, 523 P.2d 847, 848 (1974) 

(stating that acts committed that unreasonably interfere with a business or destroy 

its credit or profits, constitute irreparable injury).  The Trustee has already taken 
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steps to carry out the judgment in Maricopa County, Arizona and Orange County, 

California.8  If a stay is not granted, and the real properties and businesses subject 

to the judgment are lost, Appellants will suffer irreparable harm as a matter of law.  

Therefore, the Court should conclude that Appellants satisfy the first two factors of 

NRAP 8(c).        

2. The Trustee Will Not Suffer Any Serious Injury if a Stay  is 
Granted. 

Notably, an appeal in and of itself does not constitute harm for purposes of 

entering a stay.  See Fritz Hansen, 116 Nev. at 658, 6 P.3d at 986�±987.  

Additionally, any delay caused by the appellate proceedings with regard to 

monetary judgment amounts can be addressed by legal interest, which this Court 

has held to be an adequate remedy for the loss of use of funds.  See Waddell v. 

L.V.R.V., Inc., 122 Nev. 15, 26, 125 P.3d 1160, 1167 (2006).   

�,�P�S�R�U�W�D�Q�W�O�\���� �W�K�H�� �'�L�V�W�U�L�F�W�� �&�R�X�U�W�¶�V�� �M�X�G�J�P�H�Q�W�� �D�O�U�H�D�G�\�� �³enjoins and restrains 

�'�H�I�H�Q�G�D�Q�W�V�´�� �I�U�R�P�� �³�F�R�Q�F�H�D�O�L�Q�J���� �W�U�D�Q�V�I�H�U�U�L�Q�J���� �G�L�V�S�R�V�L�Q�J�� �R�I���� �R�U�� �H�Q�F�X�P�E�H�U�L�Q�J�� �W�K�H�� �(�O��

Camino Property, the Los Olivos Property, the Baruk Properties LLC (or their 

proceeds), Snowshoe Properties or any successor thereto, or any assets held for the 

�E�H�Q�H�I�L�W�� �R�I�� �3�D�X�O�� �0�R�U�D�E�L�W�R���´�� ��Exhibit 1, pg. 63.  The District Court judgment 

c�R�X�S�O�H�G���Z�L�W�K���W�K�H���7�U�X�V�W�H�H�¶�V���O�D�Z�V�X�L�W�V���L�Q���0�D�U�L�F�R�S�D���&�R�X�Q�W�\���D�Q�G���2�U�D�Q�J�H���&�R�X�Q�W�\ secure 

                                           
8 The docket for the Maricopa County lawsuit is attached as Exhibit 7.  The docket 
for the Orange County lawsuit is attached as Exhibit 8. 
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all the real properties and assets that are subject to the judgment.  Thus, staying the 

enforcement of the judgment at this juncture will not irreparably harm the Trustee.   

�$�V���W�K�L�V���&�R�X�U�W���K�D�V���Q�R�W�H�G�����³�>�&�@�R�X�U�W�V���U�H�W�D�L�Q���W�K�H���L�Q�K�H�U�H�Q�W���S�R�Z�H�U���W�R���J�U�D�Q�W���D���V�W�D�\���L�Q��

�W�K�H���D�E�V�H�Q�F�H���R�I���D���I�X�O�O���E�R�Q�G���´����Nelson, 121 Nev. at 834, 122 P.3d at 1253.  �$�Q�G�����³a 

supersedeas b�R�Q�G�� �V�K�R�X�O�G�� �Q�R�W�� �E�H�� �W�K�H�� �M�X�G�J�P�H�Q�W�� �G�H�E�W�R�U�¶�V�� �V�R�O�H�� �U�H�P�H�G�\���� �S�D�U�W�L�F�X�O�D�U�O�\��

where other appropriat�H���� �U�H�O�L�D�E�O�H�� �D�O�W�H�U�Q�D�W�L�Y�H�V�� �H�[�L�V�W���´�� 121 Nev. at 835, 122 P.3d 

at 1254.  The judgment also notes that there is equity in the real properties.  

See, e.g., Exhibit 1, pgs. 23, 60�±61.  Therefore, the Court should conclude that the 

Trustee will not suffer any serious injury if a stay is granted.  And, since the 

Trustee has already secured its judgment, no supersedeas bond should be required.    

3. Appellants Are Likely to Prevail on the Merits of this 
Appeal. 

In explaining the fourth factor of NRAP 8(c), dealing with the likelihood of 

�V�X�F�F�H�V�V���R�Q���D�S�S�H�D�O�����W�K�L�V���&�R�X�U�W���K�D�V���F�O�D�U�L�I�L�H�G���W�K�D�W���³�D���P�R�Y�D�Q�W���G�R�H�V���Q�R�W���D�O�Z�D�\�V���K�D�Y�H���W�R��

show a probability of success on the merits, [but] the movant mu�V�W�� �µ�S�U�H�V�H�Q�W�� �D��

substantial case on the merits when a serious legal question is involved and show 

�W�K�D�W�� �W�K�H�� �E�D�O�D�Q�F�H�� �R�I�� �H�T�X�L�W�L�H�V�� �Z�H�L�J�K�V�� �K�H�D�Y�L�O�\�� �L�Q�� �I�D�Y�R�U�� �R�I�� �J�U�D�Q�W�L�Q�J�� �W�K�H�� �V�W�D�\���¶�´  Fritz 

Hansen, 116 Nev. at 658, 6 P.3d at 987.  Appellants will raise in this appeal, 

among other issues, the following legal arguments: 

The District Court lacked subject matter jurisdiction to enter its judgment 

�G�X�H���W�R���W�K�H���7�U�X�V�W�H�H�¶�V���I�D�L�O�X�U�H���W�R��obtain proper authority from the Bankruptcy Court.  
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�³�: hether a court lacks subject matter jurisdiction can be raised by the parties at 

any time, or sua sponte by a court of review, and cannot be conferred by the 

�S�D�U�W�L�H�V���´  Landreth v. Malik, 127 Nev. 175, 179, 251 P.3d 163, 166 (2011).  The 

lack of subject matter jurisdiction is not waivable and cannot be conferred by the 

parties.  See Swan v. Swan, 106 Nev. 464, 469, 796 P.2d 221, 224 (1990).  

Adversary complaints based upon a claim for fraudulent conveyance (such as the 

�F�O�D�L�P�V�� �D�O�O�H�J�H�G�� �E�\�� �W�K�H�� �7�U�X�V�W�H�H���� �D�U�H�� �³�F�R�U�H�´�� �P�D�W�W�H�U�V�� �L�Q�� �W�K�H��Bankruptcy Court.  

See FED. R. BANKR. P. 7001(1); see also ������ �8���6���&���� �†�� ���������E�����������+������ �� �$�� �³�F�R�U�H��

�S�U�R�F�H�H�G�L�Q�J�´�� �L�Q�� �E�D�Q�N�U�X�S�W�F�\�� �L�V�� �R�Q�H�� �W�K�D�W�� �³�L�Q�Y�R�N�H�V�� �D�� �V�X�E�Vtantive right provided by 

title 11 or a proceeding that, by its nature, could arise only in the context of a 

�E�D�Q�N�U�X�S�W�F�\�� �F�D�V�H���´�� ��In re Gruntz, 202 F.3d 1074 (9th Cir. 2000) (citing Wood v. 

Wood, 825 F.2d 90, 97 (5th Cir. 1987)).  The bankruptcy court has plenary power 

�R�Y�H�U���³�F�R�U�H�´���S�U�R�F�H�H�G�L�Q�J�V���� Id. at 1080�±1081.  �³�>�7�@�K�H���V�H�S�D�U�D�W�L�R�Q���R�I �³�F�R�U�H�´���D�Q�G���³�Q�R�Q-

�F�R�U�H�´���S�U�R�F�H�H�G�L�Q�J�V���L�Q���W�K�H�������������$�F�W��creates a distinction between those judicial acts 

deriving from the plenary Article I bankruptcy power and those subject to general 

�$�U�W�L�F�O�H���,�,�,���I�H�G�H�U�D�O���F�R�X�U�W���M�X�U�L�V�G�L�F�W�L�R�Q���´�� Id. at 1081.   

�³Gruntz �E�D�U�V���V�W�D�W�H���F�R�X�U�W���L�Q�W�U�X�V�L�R�Q�V���R�Q���D�O�O���µ�E�D�Q�N�U�X�S�W�F�\���F�R�X�U�W���R�U�G�H�U�V�¶�����R�U���R�W�K�H�U��

�µ�F�R�U�H�¶�� �E�D�Q�N�U�X�S�W�F�\�� �S�U�R�F�H�H�G�L�Q�J�V������ �������� �)�����G�� �D�W�� ������������ �Q�R�W�� �M�X�V�W�� �W�K�H�� �D�X�W�R�P�D�W�L�F�� �V�W�D�\���´�� 

In re McGhan, 288 F.3d 1172, 1179 (9th Cir. 2002).  This case is an action to 

recover money or property, and Federal Rule of Bankruptcy Procedure 7001 
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mandates that it be brought by an adversary proceeding filed in the Bankruptcy 

Court, which was never done.  Motion practice cannot be used to circumvent the 

requirement of an adversary proceeding.  See Bear v. Coben (In re Golden Plan), 

829 F.2d 705, 711�±712 (9th Cir. 1986); In re Loloee, 241 B.R. 655, 660 (B.A.P. 

9th Cir. 1999).  Rather, a claim for fraudulent conveyance must be brought as an 

adversary proceeding.  See Bear, 829 F.2d at 711�±712.  �6�L�Q�F�H���W�K�H���'�L�V�W�U�L�F�W���&�R�X�U�W�¶�V��

judgment was entered without the proper subject matter jurisdiction, the entire 

judgment is void.  See Landreth, 127 Nev. at 179, 251 P.3d at 166. 

The District Court also lacked subject matter jurisdiction over the Bayuk 

Trust since no in rem action was filed against it.  An in personam judgment against 

the trustee is not the same as an in rem judgment against the trust.  

NRS 166.170(1) and (8) establish clear time limits to bring an action under 

NRS 164.010.  And, NRS 164.010 specifies that the action must be one in rem 

against the trust.  See also In re Aboud Inter Vivos Tr., 129 Nev. 915, 922, 

314 P.3d 941, 945�±946 (2013).  NRS 164.010(1) confers in rem jurisdiction on a 

district court over trust property in all trust administration actions.  

NRS �����������������������D�O�V�R���S�U�R�Y�L�G�H�V���W�K�D�W���D���G�L�V�W�U�L�F�W���F�R�X�U�W�¶�V���R�U�G�H�U���L�Q���D���W�U�X�V�W���D�G�P�L�Q�L�V�W�U�D�W�L�R�Q��

action is binding in rem upon the trust estate and upon the interests of all 

beneficiaries.  But, a trustee in his representative capacity is a different legal 

personage than the person in his individual capacity.  See Mona v. Dist. Ct., 



Page 13 of 19 

132 Nev. Adv. Op. 72, 380 P.3d 836, 842�±�������� �������������� ���³�>�3�H�W�L�W�L�R�Q�H�U�@���� �L�Q�� �K�H�U��

individual capacity, is a distinct legal person and is a stranger to [Petitioner] in her 

representative capacity as a t�U�X�V�W�H�H���R�I���W�K�H���0�R�Q�D���)�D�P�L�O�\���7�U�X�V�W���´���������7�K�X�V�����%�D�\�X�N, as 

trustee, is not the same as Bayuk, individually, or the Bayuk Trust.  Since the 

District Court did not have subject matter jurisdiction over the Bayuk Trust, the 

corresponding portions of the judgment are void.  See Landreth, 127 Nev. at 179, 

251 P.3d at 166.   

The District Court erred by concluding that the statute of limitations 

protections outlined in NRS 166.170 do not apply to the Bayuk Trust.  

NRS ���������������������� �V�W�D�W�H�V���� �³�$�� �S�H�U�V�R�Q�� �P�D�\�� �Q�R�W�� �E�U�L�Q�J�� �D�Q�� �D�F�W�L�R�Q with respect to a 

transfer of property to a spendthrift trust (a) If the person is a creditor when the 

transfer is made, unless the action is commenced within: (1) Two years after the 

transfer is made; or (2) Six months after the person discovers or reasonably should 

�K�D�Y�H���G�L�V�F�R�Y�H�U�H�G���W�K�H���W�U�D�Q�V�I�H�U�����Z�K�L�F�K�H�Y�H�U���L�V���O�D�W�H�U���´  The Bayuk Trust was established 

on November 12, 2005, and the initial two-year transfer period ended on 

November 12, 2007.9  The six-month tolling period ended April 1, 2011.  Neither 

the Herbst Parties nor the Trustee made a claim against Bayuk, individually or as 

trustee of the Bayuk Trust, or the Bayuk Trust itself within the limitations period.  

�$�O�W�K�R�X�J�K�� �W�K�L�V�� �V�W�D�W�X�W�H�� �U�H�I�H�U�V�� �W�R�� �³�W�K�H�� �W�U�D�Q�V�I�H�U�� �P�D�G�H�´�� �D�Q�G�� �³�G�L�V�F�R�Y�H�U�V�� �R�U�� �U�H�D�V�R�Q�D�E�O�\��

                                           
9 The Spendthrift Trust Amendment to the Bayuk Trust is attached as Exhibit 9. 
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should have di�V�F�R�Y�H�U�H�G���´���W�K�H���'�L�V�W�U�L�F�W���&�R�X�U�W���D�G�G�H�G���W�K�H���H�[�W�U�D-statutory condition that 

the Bayuk Trust was required to disclose the existence of the spendthrift trust.     

See Exhibit 5, pg. 3.  As such, NRS 166.170 also bars this action because the 

District Court improperly shifted the burden to Appellants, contrary to the statutory 

language.    

The District Court also erred by concluding that the Bayuk Trust did not 

qualify as a spendthrift trust under NRS 166.170.  The District Court erroneously 

concluded that the Bayuk Trust had to be titled, such that its name disclosed that it 

is a spendthrift trust.  Exhibit 5, pg. 2, ¶ 3.  Yet, this conclusion does not find any 

support in either NRS Chapter 166 (Spendthrift Trusts) or Klabacka v Nelson, 

394 P.3d 940, 947 (Nev. 2017).  In fact, nearly every criticism the District Court 

had of the Bayuk Trust is addressed by either NRS Chapter 166 or Klabacka.  For 

example, Klabacka �L�Q�Y�R�O�Y�H�G�� �W�Z�R�� �W�U�X�V�W�V�� �W�K�D�W�� �Z�H�U�H�� �³�F�R�Q�Y�H�U�W�H�G�«�L�Q�W�R�� �V�H�O�I-settled 

spendthrif�W���W�U�X�V�W�V�«���´����Id. at 943.  Yet, the self-settled spendthrift trusts in Klabacka 

were held to be valid.  Id. at 947 & n.4.  And, the trusts did not need to be renamed 

after they were converted.   

Additionally, the District Court concluded that the Bayuk Trust did not meet 

the requirements for enforcement as a spendthrift trust under NRS 166.015 because 

�³�Q�H�L�W�K�H�U�� �%�D�\�X�N�� �Q�R�U�� �K�L�V�� �F�R-�W�U�X�V�W�H�H�� �3�D�X�O�� �0�R�U�D�E�L�W�R�� �D�U�H�� �G�R�P�L�F�L�O�H�V�� �R�I�� �1�H�Y�D�G�D���´����

Exhibit 5, pg. 2, ¶ 4.  But, Governor James A. Gibbons is a co-trustee of both the 
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Bayuk Trust and the Arcadia Trust.10  And, Governor Gibbons is a resident of 

Nevada.  Therefore, the Court should conclude that Appellants have satisfied this 

fourth NRAP 8(c) factor by demonstrating a substantial case on the merits 

involving serious legal questions. 

IV.  CONCLUSION 

Appellants ask this Court to enter an immediate temporary stay to avoid the 

potential loss of real properties and businesses.  After weighing the NRAP 8(c) 

factors, the Court should enter a full stay pending appeal without the requirement 

of a supersedeas bond, given the existence of alternative security that the Trustee 

has already secured.  

Dated this 28th day of August, 2019. 

MARQUIS AURBACH COFFING 

By /s/ Micah S. Echols  
Micah S. Echols, Esq. 
Nevada Bar No. 8437 
Kathleen A. Wilde, Esq. 
Nevada Bar No. 12522 
Tom W. Stewart, Esq. 
Nevada Bar No. 14280 
10001 Park Run Drive 
Las Vegas, Nevada  89145 
Attorneys for Appellants  

                                           
10 The July 3, 2007 Assignment and Assumption Agreement is attached as 
Exhibit  10. 
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NRAP 27(e) CERTIFICATE  

On Monday, August 26, 2019, the Superior Court in Maricopa County, 

Arizona denied Appellants�¶ request to set aside the Nevada judgment entered by 

the District Court, which now allows execution to go forward.  See Exhibit 7 

(most recent court docket).  And, the Superior Court in Orange County, California 

has also set hearings for similar relief on August 27, 2019 and September 27, 2019.  

See Exhibit 8.  The Orange County docket also shows that writs of execution have 

been issued, and the Nevada judgment has been recorded.  Id.  In Nevada, the 

Trustee issued writs of execution (see Exhibits 11 & 12), and the District Court 

denied claims of exemption in orders filed on August 9, 2019 and August 12, 2019.  

See Exhibits 5 & 6.  Thus, execution is going forward in Nevada as well. 

The telephone numbers and office addresses of the attorneys for the parties 

are as follows: 

Micah S. Echols, Esq. 
Kathleen A. Wilde, Esq. 
Tom W. Stewart, Esq. 

Marquis Aurbach Coffing 
10001 Park Run Drive 
Las Vegas, NV 89145 

Telephone: (702) 382-0711 
Facsimile: (702) 382-5816 

mechols@maclaw.com 
kwilde@maclaw.com 

Attorneys for Appellants 
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Frank Gilmore, Esq. 
Robison, Sharp, Sullivan & Brust 

71 Washington Street 
Reno, Nevada 89503 

Telephone: (775) 329-3151 
Facsimile: (775) 329-7941 

fgilmore@rbsllaw.com 
Attorney for Appellants, Salvatore Morabito; Superpumper, Inc.;  

and Snowshoe Petroleum, Inc. 
 
 

Jeffrey Hartman, Esq.  
Hartman & Hartman 

510 W. Plumb Lane, Ste. B 
Reno, Nevada 89509 

Telephone: (775) 324-2800 
Facsimile: (775) 324-1818 
jlh@bankruptcyreno.com 

Attorney for Appellants, Edward Bayuk, individually and as Trustee of the Edward 
Bayuk Living Trust 

 
 

Michael Lehners, Esq. 
429 Marsh Ave. 

Reno, Nevada 89509 
Telephone: (775) 786-1695 
Facsimile: (775) 786-0799 

michaellehners@yahoo.com 
Attorney for Appellants, Edward Bayuk, individually and as Trustee of the Edward 

Bayuk Living Trust 
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Gerald M. Gordon, Esq. 
Erica Pike Turner, Esq. 

Teresa M. Pilatowicz, Esq. 
Gabrielle A. Hamm, Esq. 

Garman Turner Gordon LLP 
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
Telephone: (725) 777-3000 
Facsimile: (725) 777-3112 

ggordon@gtg.legal 
eturner@gtg.legal 

tpilatowicz@gtg.legal 
ghamm@gtg.legal 

Attorneys for Respondent, William A. Leonard, Trustee for the Bankruptcy Estate 
of Paul Anthony Morabito 

 
The Clerk of the Supreme Court was notified that the foregoing emergency 

motion for relief under NRAP 27(e) was being filed via a telephone call on 

August 28, 2019.  According to the attached certificate of service, all parties 

�W�K�U�R�X�J�K���W�K�H�L�U���F�R�X�Q�V�H�O���R�I���U�H�F�R�U�G���K�D�Y�H���E�H�H�Q���V�H�U�Y�H�G���H�O�H�F�W�U�R�Q�L�F�D�O�O�\���W�K�R�X�J�K���W�K�L�V���&�R�X�U�W�¶�V��

electronic filing system, or by email as indicated. 

Dated this 28th day of August, 2019. 

MARQUIS AURBACH COFFING 

By /s/ Micah S. Echols  
Micah S. Echols, Esq. 
Nevada Bar No. 8437 
Kathleen A. Wilde, Esq. 
Nevada Bar No. 12522 
Tom W. Stewart, Esq. 
Nevada Bar No. 14280 
10001 Park Run Drive 
Las Vegas, Nevada  89145 
Attorneys for Appellants  
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CERTIFICATE OF SERVI CE 

I hereby certify that the foregoing EMERGENCY MOTION FOR 

RELIEF UNDER NRAP 27(e) was filed electronically with the Nevada Supreme 

Court on the 28th day of August, 2019.  Electronic Service of the foregoing 

document shall be made in accordance with the Master Service List. 

Gabrielle Hamm, Esq. 
Michael Lehners, Esq. 
Frank Gilmore, Esq. 

Jeffrey Hartman, Esq. 
Erika Pike Turner, Esq. 

 
Debbie Leonard, Esq. 

Settlement Judge 
 

I further certify that I served a copy of this document by emailing a true and 

correct copy thereof, addressed to: 

Gerald M. Gordon, Esq. 
ggordon@gtg.legal 

 
Teresa M. Pilatowicz, Esq. 

tpilatowicz@gtg.legal 
 

 
 

 /s/ Leah Dell  
Leah Dell, an employee of 
Marquis Aurbach Coffing 
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EMERGENCY MOTION FOR RELIEF UNDER NRAP 27(e)

Exhibit Document Description

1 Findings of Fact, Conclusions of Law, and Judgment (filed 03/29/19)

2 (5,-5& 5*2 702 / )1*02 70..;6 $ 4410+*7032 .35*2 $ 8 *5, 3.$ 77352 -96; %--6
and Costs Pursuant to NRCP 68 (filed 07/10/19)

3 Minutes of July 22, 2019 Hearing on Objection to Claim for Exemption

4 Stipulation and Order to Substitute a Party Pursuant to NRCP 17(a)
(filed 05/15/15)

5 Order Denying Claim of Exemption and Third Party Claim (08/09/19)

6 Notice of Entry with Order Denying Claim of Exemption (filed
08/12/19)

7 Docket of Maricopa County Case No. CV2019-007691

8 Docket of Orange County Case No. 30-2019-01068591-CU-EN-CJC

9 Spendthrift Trust Amendment to the Edward William BayukLiving
Trust (dated 11/12/05)

10 Assignment and Assumption Agreement (dated 07/03/07)

11 Writs of ExecutionAgainst Edward Bayuk, individually and as Trustee
of the Edward Bayuk Living Trust (issued 06/07/19)

12 Writ of Execution AgainstSalvatore Morabito (issued 05/28/19)
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CASE NO.CV13-02663 TITLE: WILLIAM A. LEONARD, Trustee for the Bankruptcy
Estate of Paul Anthony Morabito VS. SUPERPUMPER, INC.,
EDWARD BAYUK, EDWARD WILLIAM BAYUK LIVING TRUST,
SALVATORE MORABITO and SNOWSHOE PETROLEUM, INC.

DATE, JUDGE
OFFICERS OF

COURT PRESENT APPEARANCES-HEARING CONT'D TO
7/22/19
HONORABLE
CONNIE
STEINHEIMER
DEPT.NO.4
M.Stone/T.
Adrian
(Clerk)
J.Schonlau
(Reporter)

HEARING ON OBJECTION TO CLAIM FOR EXEMPTION
ErikaTurner,Esq.,andTeresaPilatowicz,Esq.,representedPlaintiffW illiam
A.Leonard,TrusteefortheBankruptcyEstateofPaulAnthonyMorabito.
DefendantEdwardBayukpresentindividuallyandastrusteefortheEdward
W illiam BayukLivingTrust,withcounsel,JeffreyHartman,Esq.,and
MichaelLehnersEsq.,whoalsorepresentedSalvatoreMorabito.
ObjectiontoClaim forExemptionbycounselTurner;presentedargument;
objectionandargumentbycounselLehners.
3:12p.m.CourtrecessedforcounselLehnerstoconsultwithco-counsel
andhisclient.
3:25p.m.CourtreconvenedwithrespectivecounselandDefendantBayuk
present.
ReplyargumentbycounselTurner.
TheCourtfoundthattherearenotsufficientfactorsinthiscasetocreate
trustprotectionsbasedonfactthatneitheratrusteeorbeneficiaryofthe
EdwardW illiam BayukLivingTrustliveintheStateofNevada,thatthis
Courtdoeshavethenecessaryjurisdictiontoruleinthiscase,andthatthe
objectionwaswaivedbytheDefendantsasitwasnotraisedduringthe
courseofthetrial.Therefore, COURT ENTERED ORDER denyingthe
claim forexemption.
CounselforthePlaintifftoprepareorderinaccordancewiththeabove
ruling.
MotionforStayofProceedingsPendingAppealbycounselLehners;
presentedargument;objectionandargumentbycounselTurner.
MotionforLeavetoSupplementRecordastotheburialplotbycounsel
Lehners;presentedargument;objectionandargumentbycounselTurner.
COURT ENTERED ORDER denyingtherequesttosupplementtherecord
withtestimonybyEdwardBayukregardingtheburialplot;anddenyingthe
MotionforStayofProceedingswithleavetorenew oncewrittendecisionis
enteredregardingtherequestforexemption.
COURT ENTERED ORDER denyingtheEdwardW illiam BayukLiving
Trust bsthird-partyclaim.
Courtrecessed.
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GARMAN TURNERGORDONLLP
GERALD M. GORDON
Nevada Bar No. 229
E-mail: ggordon@gtg.legal
ERIKA PIKE TURNER
Nevada Bar No. 6454
E-mail: eturner@gtg.legal
TERESAM. PILATOWICZ
Nevada Bar No. 9605
E-mail: tpilatowicz@gtg.legal
GABRIELLE A. HAMM
Nevada Bar No. 11588
E-mail: ghamm@gtg.legal
650 White Drive, Ste. 100
Las Vegas, Nevada 89119
Telephone 725-777-3000
Counsel to Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF

THE STATE OF NEVADA, IN AND FOR THE COUNTY OF WASHOE

WILLIAM A. LEONARD, Trustee for the
Bankruptcy Estate of Paul Anthony
Morabito,

Plaintiff,

vs.

SUPERPUMPER, INC., an Arizona
corporation; EDWARD BAYUK,
individually and as Trustee of the EDWARD
WILLIAM BAYUK LIVING TRUST;
SALVATORE MORABITO, and individual;
and SNOWSHOE PETROLEUM, INC., a
New York corporation,

Defendants.

CASE NO.: CV13-02663

DEPT. NO.: 4

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that anOrder Denying Claim of Exemption, a copy of which is

attached hereto asExhibit 1 , was entered in this matter on the 2nd day of August, 2019.

/ / /

AFFIRMATION
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Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this 12th day of August, 2019.

GARMAN TURNER GORDON LLP

By: /s/ Teresa M. Pilatowicz, Esq.
GERALD M. GORDON
Nevada Bar No. 229
ERIKA PIKE TURNER
Nevada Bar No. 6454
TERESAM. PILATOWICZ
Nevada Bar No. 9605
GABRIELLE A. HAMM
Nevada Bar No. 11588
650 White Drive, Ste. 100
Las Vegas, Nevada 89119
Telephone 725-777-3000
Counsel to Plaintiff
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Exhibit Description Pages1

1 OrderDenyingClaim of Exemption 3

1 Exhibit pagination includes exhibit slip sheets.
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*,35/-/*(5, 2- 4,36/*,

I certify that I am an employee of GARMAN TURNER GORDON LLP, and that on this

date, pursuant to NRCP 5(b), I am serving a true and correct copy of the foregoingNOTICE OF

ENTRY OF ORDER on the parties as set forth below:

____ Placing an original or true copy thereof in a sealed envelope placed for collection and
mailing in the United States Mail, Reno, Nevada, postage prepaid, following
ordinary business practices addressed as follows:

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Via E-Mail

Placing an original or true copy thereof in a sealed envelope and causing the same
to be personally Hand Delivered

Federal Express (or other overnight delivery)

X 8j fdZ_X eYV 9`fceld 9D)<9= <]VTec`_ZT E`eZWZTReZ`_ IjdeV^ RUUcVddVU e`4

Michael Lehners, Esq.
E-mail: mcl3303@aol.com

Jeffrey L. Hartman, Esq.
E-mail: jlh@bankruptcyreno.com

Dated this 12th day of August, 2019.

/s/ Dekova Huckaby
An Employee of
GARMAN TURNER
GORDON LLP



Exhibit !



F ILE D
Electronically
CV13-02663

2019-08-0203:55:49PM
JacquelineBryant
ClerkoftheCourt

Transaction#7410004





Exhibit 7



SkipToMainContent

CivilCourtCaseInformation-CaseHistory

Case Information
CaseNumber: CV2019-007691 Judge: Abramson,Lindsay
FileDate: 5/28/2019 Location: Downtown
CaseType: Civil

Party Information
PartyName Relationship Sex Attorney
W illiam A Leonard Plaintiff Male TeresaPilatowicz
SuperpumperInc Defendant KeshaHodge
EdwardBayuk Defendant Male KeshaHodge
EdwardW illiam BayukLivingTrust Defendant KeshaHodge
SalvatoreMorabito Defendant Male KeshaHodge
SnowshoePetroleum Inc Defendant KeshaHodge

Case Documents
FilingDate Description DocketDate FilingParty
8/19/2019 NOF -NoticeOfFiling 8/20/2019
NOTE: NoticeofFilingNevadaOrders
8/6/2019 094-ME:OralArgumentSet 8/6/2019
8/5/2019 REL-Reply 8/7/2019
NOTE: ReplyinSupportofMotiontoVacateandSetAsideForeignJudgment
7/22/2019 OBJ-Objection/Opposition. 7/24/2019
NOTE: PlaintiffsOppositiontoMotiontoVacateandSetAsideForeignJudgment
7/22/2019 DCL-Declaration 7/24/2019
NOTE: DECLARATION OFTERESA M.PILATOW ICZ,ESQ.,IN SUPPORTOF PLAINTIFF’S OPPOSITION TO MOTION TO VACATE AND
SET ASIDE FOREIGN JUDGMENT
7/18/2019 ORD -Order 7/18/2019
NOTE: APPROVING STIPULATION TO EXTEND TIME TO FILE OPPOSITION TO MOTION TO VACATE OR SETASIDE FOREIGN
JUDGMENT
7/12/2019 STP -Stipulation 7/16/2019
NOTE: StipulationtoExtendTimetoFileOppositiontoMotiontoVacateorSetAsideForeignJudgment
6/25/2019 MVJ-MotionToVacateJudgment 6/27/2019
NOTE: MotiontoVacateandSetAsideForeignJudgment
6/5/2019 AFS -AffidavitOfService 6/6/2019
NOTE: CertificateofServicebyMail
5/28/2019 COM -Complaint 5/29/2019
5/28/2019 NFJ-NoticeofFilingForeignJudgment 5/29/2019
5/28/2019 CSH -Coversheet 5/29/2019

Case Calendar
Date Time Event
8/26/2019 10:30 OralArgument

Judgments
There are no judgments on file
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