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INDEX TO APPELLANTS' APPENDIX 

DOCUMENT DESCRIPTION LOCATION 

Complaint (filed 12/17/2013) Vol. 1, 1–17 

Declaration of Salvatore Morabito in Support of Snowshoe 
Capital’s Motion to Dismiss for Lack of Personal 
Jurisdiction (filed 05/12/2014) 

Vol. 1, 18–21 

Defendant Snowshoe Petroleum, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 05/12/2014) 

Vol. 1, 22–30 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries 
Opposition to Motion to Dismiss (filed 05/29/2014) 

Vol. 1, 31–43 

Exhibits to Opposition to Motion to Dismiss 

Exhibit Document Description 

1 Affidavit of John P. Desmond (filed 05/29/2014) Vol. 1, 44–48 

2 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 1, 49–88 

3 Unanimous Written Consent of the Directors and 
Shareholders of CWC (dated 09/28/2010) 

Vol. 1, 89–92 

4 Unanimous Written Consent of the Board of 
Directors and Sole Shareholder of Superpumper 
(dated 09/28/2010) 

Vol. 1, 93–102 

5 Plan of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/28/2010) 

Vol. 1, 103–107 
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LOCATION 

6 Articles of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/29/2010) 

Vol. 1, 108–110 

7 2009 Federal Income Tax Return for P. Morabito Vol. 1, 111–153 

8 May 21, 2014 printout from New York Secretary 
of State 

Vol. 1, 154–156 

9 May 9, 2008 Letter from Garrett Gordon to John 
Desmond 

Vol. 1, 157–158 

10 Shareholder Interest Purchase Agreement (dated 
09/30/2010) 

Vol. 1, 159–164 

11 Relevant portions of the January 22, 2010 
Deposition of Edward Bayuk 

Vol. 1, 165–176 

13 Relevant portions of the January 11, 2010 
Deposition of Salvatore Morabito 

Vol. 1, 177–180 

14 October 1, 2010 Grant, Bargain and Sale Deed Vol. 1, 181–187 

15 Order admitting Dennis Vacco (filed 02/16/2011) Vol. 1, 188–190 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries, Errata 
to Opposition to Motion to Dismiss (filed 05/30/2014) 

Vol. 2, 191–194 

Exhibit to Errata to Opposition to Motion to Dismiss  

Exhibit Document Description  

12 Grant, Bargain and Sale Deed for APN: 040-620-
09, dated November 10, 2005 

Vol. 2, 195–198 

Answer to Complaint of P. Morabito, individually and as 
trustee of the Arcadia Living Trust (filed 06/02/2014) 

Vol. 2, 199–208 
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LOCATION 

Defendant, Snowshow Petroleum, Inc.’s Reply in Support 
of Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 06/06/2014) 

Vol. 2, 209–216 

Exhibit to Reply in Support of Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 
12(b)(2) 

 

Exhibit Document Description  

1 Declaration of Salvatore Morabito in Support of 
Snowshow Petroleum, Inc.’s Reply in Support of 
Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction (filed 06/06/2014) 

Vol. 2, 217–219 

Defendant, Superpumper, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 06/19/2014) 

Vol. 2, 220–231 

Exhibit to Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction NRCP 12(b)(2) 

 

Exhibit Document Description  

1 Declaration of Salvatore Morabito in Support of 
Superpumper, Inc.’s Motion to Dismiss for Lack 
of Personal Jurisdiction (filed 06/19/2014) 

Vol. 2, 232–234 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries, 
Opposition to Motion to Dismiss (filed 07/07/2014) 

Vol. 2, 235–247 

Exhibits to Opposition to Motion to Dismiss  

Exhibit Document Description  

1 Affidavit of Brian R. Irvine (filed 07/07/2014) Vol. 2, 248–252 
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LOCATION 

2 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 2, 253–292 

3 BHI Electronic Funds Transfers, January 1, 2006 
to December 31, 2006 

Vol. 2, 293–294 

4 Legal and accounting fees paid by BHI on behalf 
of Superpumper; JH78636-JH78639; JH78653-
JH78662; JH78703-JH78719 

Vol. 2, 295–328 

5 Unanimous Written Consent of the Directors and 
Shareholders of CWC (dated 09/28/2010) 

Vol. 2, 329–332 

6 Unanimous Written Consent of the Board of 
Directors and Sole Shareholders of Superpumper 
(dated 09/28/2010) 

Vol. 2, 333–336 

7 Plan of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/28/2010) 

Vol. 2, 337–341 

8 Articles of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/29/2010) 

Vol. 2, 342–344 

9 2009 Federal Income Tax Return for P. Morabito Vol. 2, 345–388 

10 Relevant portions of the January 22, 2010 
Deposition of Edward Bayuk 

Vol. 2, 389–400 

11 Grant, Bargain and Sale Deed for APN: 040-620-
09, dated November 10, 2005 

Vol. 2, 401–404 

12 Relevant portions of the January 11, 2010 
Deposition of Salvatore Morabito 

Vol. 2, 405–408 
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LOCATION 

13 Printout of Arizona Corporation Commission 
corporate listing for Superpumper, Inc.  

Vol. 2, 409–414 

Defendant, Superpumper, Inc.’s Reply in Support of 
Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/15/2014) 

Vol. 3, 415–421 

Order Denying Motion to Dismiss as to Snowshoe 
Petroleum, Inc.’s (filed 07/17/2014) 

Vol. 3, 422–431 

Notice of Entry of Order Denying Motion to Dismiss as to 
Snowshoe Petroleum, Inc.’s (filed 07/17/2014) 

Vol. 3, 432–435 

Exhibit to Notice of Entry of Order Denying Motion to 
Dismiss as to Snowshoe Petroleum, Inc.’s 

 

Exhibit Document Description  

1 Order Denying Motion to Dismiss as to Snowshoe 
Petroleum, Inc.’s 

Vol. 3, 436–446 

Order Denying Superpumper, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 07/22/2014) 

Vol. 3, 447–457 

Notice of Entry of Order Denying Superpumper, Inc.’s 
Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/22/2014) 

Vol. 3, 458–461 

Exhibit to Notice of Entry of Order Denying 
Superpumper, Inc.’s Motion to Dismiss Complaint 

 

Exhibit Document Description  

1 Order Denying Superpumper, Inc.’s Motion to 
Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/22/2014) 

Vol. 3, 462–473 
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LOCATION 

Answer to Complaint of Superpumper, Inc., and Snowshoe 
Petroleum, Inc. (filed 07/28/2014) 

Vol. 3, 474–483 

Answer to Complaint of Defendants, Edward Bayuk, 
individually and as trustee of the Edward William Bayuk 
Living Trust, and Salvatore Morabito (filed 09/29/2014) 

Vol. 3, 484–494 

Notice of Bankruptcy of Consolidated Nevada Corporation 
and P. Morabito (filed 2/11/2015) 

Vol. 3, 495–498 

Supplemental Notice of Bankruptcy of Consolidated 
Nevada Corporation and P. Morabito (filed 02/17/2015) 

Vol. 3, 499–502 

Exhibits to Supplemental Notice of Bankruptcy of 
Consolidated Nevada Corporation and P. Morabito 

 

Exhibit Document Description  

1 Involuntary Petition; Case No. BK-N-13-51236 
(filed 06/20/2013) 

Vol. 3, 503–534 

2 Involuntary Petition; Case No. BK-N-13-51237 
(06/20/2013) 

Vol. 3, 535–566 

3 Order for Relief Under Chapter 7; Case No. BK-
N-13-51236 (filed 12/17/2014) 

Vol. 3, 567–570 

4 Order for Relief Under Chapter 7; Case No. BK-
N-13-51237 (filed 12/17/2014) 

Vol. 3, 571–574 

Stipulation and Order to File Amended Complaint (filed 
05/15/2015) 

Vol. 4, 575–579 

Exhibit to Stipulation and Order to File Amended 
Complaint 

 

Exhibit Document Description  
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LOCATION 

1 First Amended Complaint Vol. 4, 580–593 

William A. Leonard, Trustee for the Bankruptcy Estate of 
P. Morabito, First Amended Complaint (filed 05/15/2015) 

Vol. 4, 594–607 

Stipulation and Order to Substitute a Party Pursuant to 
NRCP 17(a) (filed 05/15/2015) 

Vol. 4, 608–611 

Substitution of Counsel (filed 05/26/2015) Vol. 4, 612–615 

Defendants’ Answer to First Amended Complaint (filed 
06/02/2015) 

Vol. 4, 616–623 

Amended Stipulation and Order to Substitute a Party 
Pursuant to NRCP 17(a) (filed 06/16/2015) 

Vol. 4, 624–627 

Motion to Partially Quash, or, in the Alternative, for a 
Protective Order Precluding Trustee from Seeking 
Discovery Protected by the Attorney-Client Privilege (filed 
03/10/2016) 

Vol. 4, 628–635 

Exhibits to Motion to Partially Quash, or, in the 
Alternative, for a Protective Order Precluding Trustee 
from Seeking Discovery Protected by the Attorney-
Client Privilege 

 

Exhibit Document Description  

1 March 9, 2016 Letter from Lippes Vol. 4, 636–638 

2 Affidavit of Frank C. Gilmore, Esq., (dated 
03/10/2016) 

Vol. 4, 639–641 

3 Notice of Issuance of Subpoena to Dennis 
Vacco (dated 01/29/2015) 

Vol. 4, 642–656 

4 March 10, 2016 email chain  Vol. 4, 657–659 
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LOCATION 

Minutes of February 24, 2016 Pre-trial Conference (filed 
03/17/2016) 

Vol. 4, 660–661 

Transcript of February 24, 2016 Pre-trial Conference  Vol. 4, 662–725 

Plaintiff’s (Leonard) Opposition to Defendants’ Motion to 
Partially Quash, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery Protected by 
the Attorney-Client Privilege (filed 03/25/2016) 

Vol. 5, 726–746 

Exhibits to Opposition to Motion to Partially Quash or, 
in the Alternative, for a Protective Order Precluding 
Trustee from Seeking Discovery Protected by the 
Attorney-Client Privilege 

 

Exhibit Document Description  

1 Declaration of Teresa M. Pilatowicz in Support 
of Plaintiff’s Opposition to Defendants’ Motion 
to Partially Quash (filed 03/25/2016) 

Vol. 5, 747–750 

2 Application for Commission to take Deposition 
of Dennis Vacco (filed 09/17/2015) 

Vol. 5, 751–759 

3 Commission to take Deposition of Dennis 
Vacco (filed 09/21/2015) 

Vol. 5, 760–763 

4 Subpoena/Subpoena Duces Tecum to Dennis 
Vacco (09/29/2015) 

Vol. 5, 764–776 

5 Notice of Issuance of Subpoena to Dennis 
Vacco (dated 09/29/2015) 

Vol. 5, 777–791 

6 Dennis C. Vacco and Lippes Mathias Wexler 
Friedman LLP, Response to Subpoena (dated 
10/15/2015)  

Vol. 5, 792–801 
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LOCATION 

7 Condensed Transcript of October 21, 2015 
Deposition of Dennis Vacco 

 Vol. 5, 802–851 

8 Transcript of the Bankruptcy Court’s December 
22, 2015, oral ruling; Case No. BK-N-13-51237 

Vol. 5, 852–897 

9 Order Granting Motion to Compel Responses to 
Deposition Questions; Case No. BK-N-13-
51237 (filed 02/03/2016) 

Vol. 5, 898–903 

10 Notice of Continued Deposition of Dennis 
Vacco (filed 02/18/2016) 

Vol. 5, 904–907 

11 Debtor’s Objection to Proposed Order Granting 
Motion to Compel Responses to Deposition 
Questions; Case No. BK-N-13-51237 (filed 
01/22/2016) 

Vol. 5, 908–925 

Reply in Support of Motion to Modify Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery Protected by the Attorney-Client 
Privilege (filed 04/06/2016) 

Vol. 6, 926–932 

Plaintiff’s Motion to Compel Production of Documents 
(filed 04/08/2016) 

Vol. 6, 933–944 

Exhibits to Plaintiff’s Motion to Compel Production of 
Documents 

 

Exhibit Document Description  

1 Declaration of Teresa M. Pilatowicz in Support 
of Plaintiff’s Motion to Compel (filed 
04/08/2016) 

Vol. 6, 945–948 

2 Bill of Sale – 1254 Mary Fleming Circle (dated 
10/01/2010) 

Vol. 6, 949–953 
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LOCATION 

3 Bill of Sale – 371 El Camino Del Mar (dated 
10/01/2010) 

Vol. 6, 954–958 

4 Bill of Sale – 370 Los Olivos (dated 
10/01/2010) 

Vol. 6, 959–963 

5 Personal financial statement of P. Morabito as 
of May 5, 2009 

Vol. 6, 964–965 

6 Plaintiff’s First Set of Requests for Production 
of Documents to Edward Bayuk (dated 
08/14/2015) 

Vol. 6, 966–977 

7 Edward Bayuk’s Responses to Plaintiff’s First 
Set of Requests for Production (dated 
09/23/2014) 

Vol. 6, 978–987 

8 Plaintiff’s First Set of Requests for Production 
of Documents to Edward Bayuk, as trustee of 
the Edward William Bayuk Living Trust (dated 
08/14/2015) 

Vol. 6, 988–997 

9 Edward Bayuk, as trustee of the Edward 
William Bayuk Living Trust’s Responses to 
Plaintiff’s First Set of Requests for Production 
(dated 09/23/2014) 

Vol. 6, 998–1007 

10 Plaintiff’s Second Set of Requests for 
Production of Documents to Edward Bayuk 
(dated 01/29/2016) 

Vol. 6, 1008–1015 

11 Edward Bayuk’s Responses to Plaintiff’s 
Second Set of Requests for Production (dated 
03/08/2016) 

Vol. 6, 1016–1020 
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LOCATION 

12 Plaintiff’s Second Set of Requests for 
Production of Documents to Edward Bayuk, as 
trustee of the Edward William Bayuk Living 
Trust (dated 01/29/2016) 

Vol. 6, 1021–1028 

13 Edward Bayuk, as trustee of the Edward 
William Bayuk Living Trust’s Responses to 
Plaintiff’s Second Set of Requests for 
Production (dated 03/08/2016) 

Vol. 6, 1029–1033 

14 Correspondences between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq. (dated 
03/25/2016) 

Vol. 6, 1034–1037 

Opposition to Plaintiff’s Motion to Compel Production of 
Documents (filed 04/25/2016) 

Vol. 7, 1038–1044 

Reply in Support of Plaintiff’s Motion to Compel 
Production of Documents (filed 05/09/2016) 

Vol. 7, 1045–1057 

Exhibits to Reply in Support of Plaintiff’s Motion to 
Compel Production of Documents 

 

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq., in 
Support of Reply in Support of Plaintiff’s 
Motion to Compel (filed 05/09/2016) 

Vol. 7, 1058–1060 

2 Amended Findings, of Fact and Conclusion of 
Law in Support of Order Granting Motion for 
Summary Judgment; Case No. BK-N-13-51237 
(filed 12/22/2014) 

Vol. 7, 1061–1070 
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LOCATION 

3 Order Compelling Deposition of P. Morabito 
dated March 13, 2014, in Consolidated Nevada 
Corp., et al v. JH. et al.; Case No. CV07-02764 
(filed 03/13/2014) 

Vol. 7, 1071–1074 

4 Emergency Motion Under NRCP 27(e); Petition 
for Writ of Prohibition, P. Morabito v. The 
Second Judicial District Court of the State of 
Nevada in and for the County of Washoe; Case 
No. 65319 (filed 04/01/2014) 

Vol. 7, 1075–1104 

5 Order Denying Petition for Writ of Prohibition; 
Case No. 65319 (filed 04/18/2014) 

Vol. 7, 1105–1108 

6 Order Granting Summary Judgment; Case No. 
BK-N-13-51237 (filed 12/17/2014) 

Vol. 7, 1109–1112 

Recommendation for Order RE: Defendants’ Motion to 
Partially Quash, filed on March 10, 2016 (filed 06/13/2016) 

Vol. 7, 1113–1124 

Confirming Recommendation Order from June 13, 2016 
(filed 07/06/2016)  

Vol. 7, 1125–1126 

Recommendation for Order RE: Plaintiff’s Motion to 
Compel Production of Documents, filed on April 8, 2016 
(filed 09/01/2016) 

Vol. 7, 1127–1133 

Confirming Recommendation Order from September 1, 
2016 (filed 09/16/2016) 

Vol. 7, 1134–1135 

Plaintiff’s Application for Order to Show Cause Why 
Defendant, Edward Bayuk Should Not Be Held in 
Contempt of Court Order (filed 11/21/2016)  

 

Vol. 8, 1136–1145 
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LOCATION 

Exhibits to Plaintiff’s Application for Order to Show 
Cause Why Defendant, Edward Bayuk Should Not Be 
Held in Contempt of Court Order 

 

Exhibit Document Description  

1 Order to Show Cause Why Defendant, Edward 
Bayuk Should Not Be Held in Contempt of 
Court Order (filed 11/21/2016) 

Vol. 8, 1146–1148 

2 Confirming Recommendation Order from 
September 1, 2016 (filed 09/16/2016) 

Vol. 8, 1149–1151 

3 Recommendation for Order RE: Plaintiff’s 
Motion to Compel Production of Documents, 
filed on April 8, 2016 (filed 09/01/2016) 

Vol. 8, 1152–1159 

4 Plaintiff’s Motion to Compel Production of 
Documents (filed 04/08/2016) 

Vol. 8, 1160–1265 

5 Opposition to Plaintiff’s Motion to Compel 
Production of Documents (filed 04/25/2016) 

Vol. 8, 1266–1273 

6 Reply in Support of Plaintiff’s Motion to 
Compel Production of Documents (filed 
05/09/2016) 

Vol. 8, 1274–1342 

7 Correspondences between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq. (dated 
09/22/2016) 

Vol. 8, 1343–1346 

8 Edward Bayuk’s Supplemental Responses to 
Plaintiff’s Second Set of Requests for 
Production (dated 10/25/2016) 

Vol. 8, 1347–1352 



Page 14 of 72 

DOCUMENT DESCRIPTION 
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Opposition to Plaintiff’s Application for Order to Show 
Cause Why Defendant Should Not Be Held in Contempt of 
Court Order (filed 12/19/2016 

Vol. 9, 1353–1363 

Exhibits to Opposition to Plaintiff’s Application for 
Order to Show Cause Why Defendant Should Not Be 
Held in Contempt of Court Order 

 

Exhibit Document Description  

1 Declaration of Edward Bayuk in Support of 
Opposition to Plaintiff’s Application for Order to 
Show Cause (filed 12/19/2016) 

Vol. 9, 1364–1367 

2 Declaration of Frank C. Gilmore, Esq., in Support 
of Opposition to Plaintiff’s Application for Order 
to Show Cause (filed 12/19/2016) 

Vol. 9, 1368–1370 

3 Redacted copy of the September 6, 2016, 
correspondence of Frank C. Gilmore, Esq.  

Vol. 9, 1371–1372 

Order to Show Cause Why Defendant, Edward Bayuk 
Should Not Be Held in Contempt of Court Order (filed 
12/23/2016) 

Vol. 9, 1373–1375 

Response: (1) to Opposition to Application for Order to 
Show Cause Why Defendant Should Not Be Held in 
Contempt of Court Order and (2) in Support of Order to 
Show Cause (filed 12/30/2016) 

Vol. 9, 1376–1387 

Minutes of January 19, 2017 Deposition of Edward Bayuk 
in RE: insurance policies (filed 01/19/2017) 

Vol. 9, 1388 

Minutes of January 19, 2017 hearing on Order to Show 
Cause (filed 01/30/2017) 

Vol. 9, 1389 
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Motion to Quash Subpoena, or, in the Alternative, for a 
Protective Order Precluding Trustee from Seeking 
Discovery from Hodgson Russ LLP (filed 07/18/2017) 

Vol. 9, 1390–1404 

Exhibits to Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee 
from Seeking Discovery from Hodgson Russ LLP 

 

Exhibit Document Description  

1 Correspondence between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq., dated March 8, 
2016 

Vol. 9, 1405–1406 

2 Correspondence between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq., dated March 8, 
2016, with attached redlined discovery extension 
stipulation 

Vol. 9, 1407–1414 

3 Jan. 3 – Jan. 4, 2017, email chain from Teresa M. 
Pilatowicz, Esq., and Frank Gilmore, Esq. 

Vol. 9, 1415–1416 

4 Declaration of Frank C. Gilmore, Esq., in Support 
of Motion to Quash (filed 07/18/2017) 

Vol. 9, 1417–1420 

5 January 24, 2017 email from Teresa M. 
Pilatowicz, Esq.,  

Vol. 9, 1421–1422 

6 Jones Vargas letter to HR and P. Morabito, dated 
August 16, 2010 

Vol. 9, 1423–1425 

7 Excerpted Transcript of July 26, 2011 Deposition 
of Sujata Yalamanchili, Esq.  

Vol. 9, 1426–1431 

8 Letter dated June 17, 2011, from Hodgson Russ 
(“HR”) to John Desmond and Brian Irvine on 
Morabito related issues  

Vol. 9, 1432–1434 
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LOCATION 

9 August 9, 2013, transmitted letter to HR Vol. 9, 1435–1436 

10 Excerpted Transcript of July 23, 2014 Deposition 
of P. Morabito 

Vol. 9, 1437–1441 

11 Lippes Mathias Wexler Friedman LLP, April 3, 
2015 letter 

Vol. 9, 1442–1444 

12 Lippes Mathias Wexler Friedman LLP, October 
20, 2010 letter RE: Balance forward as of bill 
dated 09/19/2010 and 09/16/2010  

Vol. 9, 1445–1454 

13 Excerpted Transcript of June 25, 2015 Deposition 
of 341 Meeting of Creditors 

Vol. 9, 1455–1460 

(1) Opposition to Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery from Hodgson Russ LLP; and                   
(2) Countermotion for Sanctions and to Compel Resetting 
of 30(b)(3) Deposition of Hodgson Russ LLP (filed 
07/24/2017) 

Vol. 10, 1461–1485 

Exhibits to (1) Opposition to Motion to Quash 
Subpoena, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery from 
Hodgson Russ LLP; and (2) Countermotion for 
Sanctions and to Compel Resetting of 30(b)(3) 
Deposition of Hodgson Russ LLP 
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Exhibit Document Description  

A Declaration of Teresa M. Pilatowicz, Esq., in 
Support of (1) Opposition to Motion to Quash 
Subpoena, or, in the Alternative, for a Protective 
Order Precluding Trustee from Seeking 
Discovery from Hodgson Russ LLP (filed 
07/24/2017) 

Vol. 10, 1486–1494 

A-1 Defendants’ NRCP Disclosure of Witnesses and 
Documents (dated 12/01/2014) 

Vol. 10, 1495–1598 

A-2 Order Granting Motion to Compel Responses to 
Deposition Questions; Case No. BK-N-13-51237 
(filed 02/03/2016) 

Vol. 10, 1599–1604 

A-3 Recommendation for Order RE: Defendants’ 
Motion to Partially Quash, filed on March 10, 
2016 (filed 06/13/2016) 

Vol. 10, 1605–1617 

A-4 Confirming Recommendation Order from 
September 1, 2016 (filed 09/16/2016) 

Vol. 10, 1618–1620 

A-5 Subpoena – Civil (dated 01/03/2017) Vol. 10, 1621–1634 

A-6 Notice of Deposition of Person Most 
Knowledgeable of Hodgson Russ LLP (filed 
01/03/2017) 

Vol. 10, 1635–1639 

A-7 January 25, 2017 Letter to Hodgson Russ LLP  Vol. 10, 1640–1649 

A-8 Stipulation Regarding Continued Discovery 
Dates (Sixth Request) (filed 01/30/2017) 

Vol. 10, 1650–1659 

A-9 Stipulation Regarding Continued Discovery 
Dates (Seventh Request) (filed 05/25/2017) 

Vol. 10, 1660–1669 
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LOCATION 

A-10 Defendants’ Sixteenth Supplement to NRCP 
Disclosure of Witnesses and Documents (dated 
05/03/2017) 

Vol. 10, 1670–1682 

A-11 Rough Draft Transcript of Garry M. Graber, 
Dated July 12, 2017 (Job Number 394849) 

Vol. 10, 1683–1719 

A-12 Sept. 15-Sept. 23, 2010 emails by and between 
Hodgson Russ LLP and Other Parties  

Vol. 10, 1720–1723 

Reply in Support of Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery from Hodgson Russ LLP, and 
Opposition to Motion for Sanctions (filed 08/03/2017) 

Vol. 11, 1724–1734 

Reply in Support of Countermotion for Sanctions and to 
Compel Resetting of 30(b)(6) Deposition of Hodgson Russ 
LLP (filed 08/09/2017)  

Vol. 11, 1735–1740 

Minutes of August 10, 2017 hearing on Motion to Quash 
Subpoena, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery from Hodgson 
Russ LLP, and Opposition to Motion for Sanctions (filed 
08/11/2017) 

Vol. 11, 1741–1742 

Recommendation for Order RE: Defendants’ Motion to 
Quash Subpoena, or, in the Alternative, for a Protective 
Order Precluding Trustee from Seeking Discovery from 
Hodgson Russ LLP, filed on July 18, 2017 (filed 
08/17/2017) 

Vol. 11, 1743–1753 

Motion for Partial Summary Judgment (filed 08/17/2017) Vol. 11, 1754–1796 

Statement of Undisputed Facts in Support of Motion for 
Partial Summary Judgment (filed 08/17/2017) 

Vol. 11, 1797–1825 
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Exhibits to Statement of Undisputed Facts in Support of 
Motion for Partial Summary Judgment 

 

Exhibit Document Description  

1 Declaration of Timothy P. Herbst in Support of 
Separate Statement of Undisputed Facts in 
Support of Motion for Partial Summary Judgment 

Vol. 12, 1826–1829 
 

2 Findings of Fact, Conclusions of Law, and 
Judgment in Consolidated Nevada Corp., et al v. 
JH. et al.; Case No. CV07-02764 (filed 
10/12/2010) 

Vol. 12, 1830–1846 

3 Judgment in Consolidated Nevada Corp., et al v. 
JH. et al.; Case No. CV07-02764 (filed 
08/23/2011) 

Vol. 12, 1847–1849 

4 Excerpted Transcript of July 12, 2017 Deposition 
of Garry M. Graber 

Vol. 12, 1850–1852 

5 September 15, 2015 email from Yalamanchili RE: 
Follow Up Thoughts  

Vol. 12, 1853–1854 

6 September 23, 2010 email between Garry M. 
Graber and P. Morabito  

Vol. 12, 1855–1857 

7 September 20, 2010 email between Yalamanchili 
and Eileen Crotty RE: Morabito Wire  

Vol. 12, 1858–1861 

8 September 20, 2010 email between Yalamanchili 
and Garry M. Graber RE: All Mortgage Balances 
as of 9/20/2010 

Vol. 12, 1862–1863 

9 September 20, 2010 email from Garry M. Graber 
RE: Call  

Vol. 12, 1864–1867 
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10 September 20, 2010 email from P. Morabito to 
Dennis and Yalamanchili RE: Attorney client 
privileged communication  

Vol. 12, 1868–1870 

11 September 20, 2010 email string RE: Attorney 
client privileged communication 

Vol. 12, 1871–1875 

12 Appraisal of Real Property: 370 Los Olivos, 
Laguna Beach, CA, as of Sept. 24, 2010 

Vol. 12, 1876–1903 

13 Excerpted Transcript of March 21, 2016 
Deposition of P. Morabito 

Vol. 12, 1904–1919 

14 P. Morabito Redacted Investment and Bank 
Report from Sept. 1 to Sept. 30, 2010 

Vol. 12, 1920–1922 

15 Excerpted Transcript of June 25, 2015 Deposition 
of 341 Meeting of Creditors 

Vol. 12, 1923–1927 

16 Excerpted Transcript of December 5, 2015 
Deposition of P. Morabito 

Vol. 12, 1928–1952 

17 Purchase and Sale Agreement between Arcadia 
Trust and Bayuk Trust entered effective as of 
Sept. 27, 2010 

Vol. 12, 1953–1961 

18 First Amendment to Purchase and Sale 
Agreement between Arcadia Trust and Bayuk 
Trust entered effective as of Sept. 28, 2010 

Vol. 12, 1962–1964 

19 Appraisal Report providing market value estimate 
of real property located at 8355 Panorama Drive, 
Reno, NV as of Dec. 7, 2011 

Vol. 12, 1965–1995 
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20 An Appraisal of a vacant .977± Acre Parcel of 
Industrial Land Located at 49 Clayton Place West 
of the Pyramid Highway (State Route 445) 
Sparks, Washoe County, Nevada and a single-
family residence located at 8355 Panorama Drive 
Reno, Washoe County, Nevada 89511 as of 
October 1, 2010 a retrospective date 

Vol. 13, 1996–2073 

21 APN: 040-620-09 Declaration of Value (dated 
12/31/2012) 

Vol. 14, 2074–2075 

22 Sellers Closing Statement for real property 
located at 8355 Panorama Drive, Reno, NV 89511 

Vol. 14, 2076–2077 

23 Bill of Sale for real property located at 8355 
Panorama Drive, Reno, NV 89511 

Vol. 14, 2078–2082 

24 Operating Agreement of Baruk Properties LLC Vol. 14, 2083–2093 

25 Edward Bayuk, as trustee of the Edward William 
Bayuk Living Trust’s Answer to Plaintiff’s First 
Set of Interrogatories (dated 09/14/2014) 

Vol. 14, 2094–2104 

26 Summary Appraisal Report of real property 
located at 1461 Glenneyre Street, Laguna Beach, 
CA 92651, as of Sept. 25, 2010 

Vol. 14, 2105–2155 

27 Appraisal of Real Property as of Sept. 23, 2010: 
1254 Mary Fleming Circle, Palm Springs, CA 
92262 

Vol. 15, 2156–2185 
 

28 Appraisal of Real Property as of Sept. 23, 2010: 
1254 Mary Fleming Circle, Palm Springs, CA 
92262 

Vol. 15, 2186–2216 
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29 Membership Interest Transfer Agreement 
between Arcadia Trust and Bayuk Trust entered 
effective as of Oct. 1, 2010 

Vol. 15, 2217–2224 
 

30 PROMISSORY NOTE [Edward William Bayuk 
Living Trust (“Borrower”) promises to pay 
Arcadia Living Trust (“Lender”) the principal 
sum of $1,617,050.00, plus applicable interest] 
(dated 10/01/2010) 

Vol. 15, 2225–2228 
 

31 Certificate of Merger dated Oct. 4, 2010 Vol. 15, 2229–2230 

32 Articles of Merger Document No. 20100746864-
78 (recorded date 10/04/2010) 

Vol. 15, 2231–2241 

33 Excerpted Transcript of September 28, 2015 
Deposition of Edward William Bayuk 

Vol. 15, 2242–2256 

34 Grant Deed for real property 1254 Mary Fleming 
Circle, Palm Springs, CA 92262; APN: 507-520-
015 (recorded 11/04/2010) 

Vol. 15, 2257–2258 
 

35 General Conveyance made as of Oct. 31, 2010 
between Woodland Heights Limited (“Vendor”) 
and Arcadia Living Trust (“Purchaser”) 

Vol. 15, 2259–2265 
 

36 Appraisal of Real Property as of Sept. 24, 2010: 
371 El Camino Del Mar, Laguna Beach, CA 
92651 

Vol. 15, 2266–2292 
 

37 Excerpted Transcript of December 6, 2016 
Deposition of P. Morabito 

Vol. 15, 2293–2295 
 

38 Page intentionally left blank Vol. 15, 2296–2297 

39 Ledger of Edward Bayuk to P. Morabito Vol. 15, 2298–2300 
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40 Loan Calculator: Payment Amount (Standard 
Loan Amortization) 

Vol. 15, 2301–2304 

41 Payment Schedule of Edward Bayuk Note in 
Favor of P. Morabito 

Vol. 15, 2305–2308 

42 November 10, 2011 email from Vacco RE: Baruk 
Properties, LLC/P. Morabito/Bank of America, 
N.A. 

Vol. 15, 2309–2312 

43 May 23, 2012 email from Vacco to Steve Peek 
RE: Formal Settlement Proposal to resolve the 
Morabito matter  

Vol. 15, 2313–2319 

44 Excerpted Transcript of March 12, 2015 
Deposition of 341 Meeting of Creditors 

Vol. 15, 2320–2326 

45 Shareholder Interest Purchase Agreement 
between P. Morabito and Snowshoe Petroleum, 
Inc. (dated 09/30/2010) 

Vol. 15, 2327–2332 
 

46 P. Morabito Statement of Assets & Liabilities as 
of May 5, 2009 

Vol. 15, 2333–2334 
 

47 March 10, 2010 email from Naz Afshar, CPA to 
Darren Takemoto, CPA RE: Current Personal 
Financial Statement  

Vol. 15, 2335–2337 
 

48 March 10, 2010 email from P. Morabito to Jon 
RE: ExxonMobil CIM for Florida and associated 
maps  

Vol. 15, 2338–2339 
 

49 March 20, 2010 email from P. Morabito to Vacco 
RE: proceed with placing binding bid on June 
22nd with ExxonMobil  

Vol. 15, 2340–2341 
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50 P. Morabito Statement of Assets & Liabilities as 
of May 30, 2010 

Vol. 15, 2342–2343 
 

51 June 28, 2010 email from P. Morabito to George 
R. Garner RE: ExxonMobil Chicago Market 
Business Plan Review  

Vol. 15, 2344–2345 
 

52 Plan of Merger of Consolidated Western Corp. 
with and into Superpumper, Inc. (dated 
09/28/2010) 

Vol. 15, 2346–2364 
 

53 Page intentionally left blank Vol. 15, 2365–2366 

54 BBVA Compass Proposed Request on behalf of 
Superpumper, Inc. (dated 12/15/2010) 

Vol. 15, 2367–2397 

55 Business Valuation Agreement between Matrix 
Capital Markets Group, Inc. and Superpumper, 
Inc. (dated 09/30/2010) 

Vol. 15, 2398–2434 
 

56 Expert report of James L. McGovern, CPA/CFF, 
CVA (dated 01/25/2016) 

Vol. 16, 2435–2509 

57 June 18, 2014 email from Sam Morabito to 
Michael Vanek RE: SPI Analysis  

Vol. 17, 2510–2511 

58 Declaration of P. Morabito in Support of 
Opposition to Motion of JH, Inc., Jerry Herbst, 
and Berry-Hinckley Industries for Order 
Prohibiting Debtor from Using, Acquiring, or 
Disposing of or Transferring Assets Pursuant to 
11 U.S.C. §§ 105 and 303(f) Pending 
Appointment of Trustee; Case No. BK-N-13-
51237 (filed 07/01/2013) 

Vol. 17, 2512–2516 
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59 State of California Secretary of State Limited 
Liability Company – Snowshoe Properties, LLC; 
File No. 201027310002 (filed 09/29/2010) 

Vol. 17, 2517–2518 

60 PROMISSORY NOTE [Snowshoe Petroleum 
(“Maker”) promises to pay P. Morabito 
(“Holder”) the principal sum of $1,462,213.00] 
(dated 11/01/2010) 

Vol. 17, 2519–2529 

61 PROMISSORY NOTE [Superpumper, Inc. 
(“Maker”) promises to pay Compass Bank (the 
“Bank” and/or “Holder”) the principal sum of 
$3,000,000.00] (dated 08/13/2010) 

Vol. 17, 2530–2538 

62 Excerpted Transcript of October 21, 2015 
Deposition of Salvatore R. Morabito 

Vol. 17, 2539–2541 

63 Page intentionally left blank Vol. 17, 2542–2543 

64 Edward Bayuk’s Answers to Plaintiff’s First Set 
of Interrogatories (dated 09/14/2014) 

Vol. 17, 2544–2557 

65 October 12, 2012 email from Stan Bernstein to P. 
Morabito RE: 2011 return  

Vol. 17, 2558–2559 

66 Page intentionally left blank Vol. 17, 2560–2561 

67 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 17, 2562–2564 

68 Snowshoe Petroleum, Inc.’s letter of intent to set 
out the framework of the contemplated 
transaction between: Snowshoe Petroleum, Inc.; 
David Dwelle, LP; Eclipse Investments, LP; 
Speedy Investments; and TAD Limited 
Partnership (dated 04/21/2011) 

Vol. 17, 2565–2572 
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69 Excerpted Transcript of July 10, 2017 Deposition 
of Dennis C. Vacco 

Vol. 17, 2573–2579 

70 April 15, 2011 email from P. Morabito to 
Christian Lovelace; Gregory Ivancic; Vacco RE: 
$65 million loan offer from Cerberus  

Vol. 17, 2580–2582 

71 Email from Vacco to P. Morabito RE: $2 million 
second mortgage on the Reno house 

Vol. 17, 2583–2584 

72 Email from Vacco to P. Morabito RE: Tim Haves Vol. 17, 2585–2586 

73 Settlement Agreement, Loan Agreement 
Modification & Release dated as of Sept. 7, 2012, 
entered into by Bank of America and P. Morabito 

Vol. 17, 2587–2595 

74 Page intentionally left blank Vol. 17, 2596–2597 

75 February 10, 2012 email from Vacco to Paul 
Wells and Timothy Haves RE: 1461 Glenneyre 
Street, Laguna Beach – Sale  

Vol. 17, 2598–2602 

76 May 8, 2012 email from P. Morabito to Vacco 
RE: Proceed with the corporate set-up with Ray, 
Edward and P. Morabito 

Vol. 17, 2603–2604 

77 September 4, 2012 email from Vacco to Edward 
Bayuk RE: Second Deed of Trust documents  

Vol. 17, 2605–2606 

78 September 18, 2012 email from P. Morabito to 
Edward Bayuk RE: Deed of Trust  

Vol. 17, 2607–2611 

79 October 3, 2012 email from Vacco to P. Morabito 
RE: Term Sheet on both real estate deal and 
option  

Vol. 17, 2612–2614 
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80 March 14, 2013 email from P. Morabito to Vacco 
RE: BHI Hinckley  

Vol. 17, 2615–2616 

81 Page intentionally left blank Vol. 17, 2617–2618 

82 November 11, 2011 email from Vacco to P. 
Morabito RE: Trevor’s commitment to sign  

Vol. 17, 2619–2620 

83 November 28, 2011 email string RE: Wiring 
$560,000 to Lippes Mathias 

Vol. 17, 2621–2623 

84 Page intentionally left blank Vol. 17, 2624–2625 

85 Page intentionally left blank Vol. 17, 2626–2627 

86 Order for Relief Under Chapter 7; Case No. BK-
N-13-51236 (filed 12/22/2014) 

Vol. 17, 2628–2634 

87 Report of Undisputed Election (11 U.S.C § 702); 
Case No. BK-N-13-51237 (filed 01/23/2015)  

Vol. 17, 2635–2637 

88 Amended Stipulation and Order to Substitute a 
Party to NRCP 17(a) (filed 06/11/2015)  

Vol. 17, 2638–2642 

89 Membership Interest Purchase Agreement, 
entered into as of Oct. 6, 2010 between P. 
Morabito and Edward Bayuk  

Vol. 17, 2643–2648 

90 Complaint; Case No. BK-N-13-51237 (filed 
10/15/2015) 

Vol. 17, 2649–2686 

91 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 17, 2687–2726 
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Objection to Recommendation for Order filed August 17, 
2017 (filed 08/28/2017) 

Vol. 18, 2727–2734 

 

Exhibit to Objection to Recommendation for Order   

Exhibit Document Description  

1 Plaintiff’s counsel’s Jan. 24, 2017, email 
memorializing the discovery dispute agreement 

Vol. 18, 2735–2736 

Opposition to Objection to Recommendation for Order filed 
August 17, 2017 (filed 09/05/2017) 

Vol. 18, 2737–2748 

Exhibit to Opposition to Objection to Recommendation 
for Order 

 

Exhibit Document Description  

A Declaration of Teresa M. Pilatowicz, Esq., in 
Support of Opposition to Objection to 
Recommendation for Order (filed 09/05/2017) 

Vol. 18, 2749–2752 

Reply to Opposition to Objection to Recommendation for 
Order filed August 17, 2017 (dated 09/15/2017) 

Vol. 18, 2753–2758 

Defendants’ Opposition to Plaintiff’s Motion for Partial 
Summary Judgment (filed 09/22/2017) 

Vol. 18, 2759–2774 

Defendants’ Separate Statement of Disputed Facts in 
Support of Opposition to Plaintiff’s Motion for Partial 
Summary Judgment (filed 09/22/2017) 

 

Vol. 18, 2775–2790 
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Exhibits to Defendants’ Separate Statement of Disputed 
Facts in Support of Opposition to Plaintiff’s Motion for 
Partial Summary Judgment 

 

Exhibit Document Description  

1 Judgment in Consolidated Nevada Corp., et al v. 
JH. et al.; Case No. CV07-02764 (filed 
08/23/2011) 

Vol. 18, 2791–2793 

2 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 18, 2794–2810 

3 Order Denying Motion to Dismiss Involuntary 
Chapter 7 Petition and Suspending Proceedings 
Pursuant to 11 U.S.C §305(a)(1); Case No. BK-
N-13-51237 (filed 12/17/2013) 

Vol. 18, 2811–2814 

4 Excerpted Transcript of March 21, 2016 
Deposition of P. Morabito 

Vol. 18, 2815–2826 

5 Excerpted Transcript of September 28, 2015 
Deposition of Edward William Bayuk  

Vol. 18, 2827–2857 

6 Appraisal  Vol. 18, 2858–2859 

7 Budget Summary as of Jan. 7, 2016 Vol. 18, 2860–2862 

8 Excerpted Transcript of March 24, 2016 
Deposition of Dennis Banks 

Vol. 18, 2863–2871 

9 Excerpted Transcript of March 22, 2016 
Deposition of Michael Sewitz 

Vol. 18, 2872–2879 

10 Excerpted Transcript of April 27, 2011 
Deposition of Darryl Noble 

Vol. 18, 2880–2883 
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11 Copies of cancelled checks from Edward Bayuk 
made payable to P. Morabito 

Vol. 18, 2884–2892 

12 CBRE Appraisal of 14th Street Card Lock 
Facility (dated 02/26/2010) 

Vol. 18, 2893–2906 

13 Bank of America wire transfer from P. Morabito 
to Salvatore Morabito in the amount of 
$146,127.00; and a wire transfer from P. 
Morabito to Lippes for $25.00 (date 10/01/2010) 

Vol. 18, 2907–2908 

14 Excerpted Transcript of October 21, 2015 
Deposition of Christian Mark Lovelace 

Vol. 18, 2909–2918 

15 June 18, 2014 email from Sam Morabito to 
Michael Vanek RE: Analysis of the Superpumper 
transaction in 2010  

Vol. 18, 2919–2920 

16 Excerpted Transcript of October 21, 2015 
Deposition of Salvatore R. Morabito 

Vol. 18, 2921–2929 

17 PROMISSORY NOTE [Snowshoe Petroleum 
(“Maker”) promises to pay P. Morabito 
(“Holder”) the principal sum of $1,462,213.00] 
(dated 11/01/2010) 

Vol. 18, 2930–2932 

18 TERM NOTE [P. Morabito (“Borrower”) 
promises to pay Consolidated Western Corp. 
(“Lender”) the principal sum of $939,000.00, plus 
interest] (dated 09/01/2010) 

Vol. 18, 2933–2934 

19 SUCCESSOR PROMISSORY NOTE 
[Snowshoe Petroleum (“Maker”) promises to pay 
P. Morabito (“Holder”) the principal sum of 
$492,937.30, plus interest] (dated 02/01/2011) 

Vol. 18, 2935–2937 
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20 Edward Bayuk’s wire transfer to Lippes in the 
amount of $517,547.20 (dated 09/29/2010) 

Vol. 18, 2938–2940 

21 Salvatore Morabito Bank of Montreal September 
2011 Wire Transfer  

Vol. 18, 2941–2942 

22 Declaration of Salvatore Morabito (dated 
09/21/2017) 

Vol. 18, 2943–2944 

23 Edward Bayuk bank wire transfer to 
Superpumper, Inc., in the amount of $659,000.00 
(dated 09/30/2010) 

Vol. 18, 2945–2947 

24 Edward Bayuk checking account statements 
between 2010 and 2011 funding the company 
with transfers totaling $500,000 

Vol. 18, 2948–2953 

25 Salvatore Morabito’s wire transfer statement 
between 2010 and 2011, funding the company 
with $750,000 

Vol. 18, 2954–2957 

26 Payment Schedule of Edward Bayuk Note in 
Favor of P. Morabito 

Vol. 18, 2958–2961 

27 September 15, 2010 email from Vacco to 
Yalamanchili and P. Morabito RE: Follow Up 
Thoughts  

Vol. 18, 2962–2964 

Reply in Support of Motion for Partial Summary Judgment 
(dated 10/10/2017)  

Vol. 19, 2965–2973 

 

Order Regarding Discovery Commissioner’s 
Recommendation for Order dated August 17, 2017 (filed 
12/07/2017) 

Vol. 19, 2974–2981 
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Order Denying Motion for Partial Summary Judgment 
(filed 12/11/2017) 

Vol. 19, 2982–2997 

Defendants’ Motions in Limine (filed 09/12/2018) Vol. 19, 2998–3006 

Exhibits to Defendants’ Motions in Limine  

Exhibit Document Description  

1 Plaintiff’s Second Supplement to Amended 
Disclosures Pursuant to NRCP 16.1(A)(1) (dated 
04/28/2016) 

Vol. 19, 3007–3016 

2 Excerpted Transcript of March 25, 2016 
Deposition of William A. Leonard 

Vol. 19, 3017–3023 

3 Plaintiff, Jerry Herbst’s Responses to Defendant 
Snowshoe Petroleum, Inc.’s Set of Interrogatories 
(dated 02/11/2015); and Plaintiff, Jerry Herbst’s 
Responses to Defendant, Salvatore Morabito’s 
Set of Interrogatories (dated 02/12/2015) 

Vol. 19, 3024–3044 

Motion in Limine to Exclude Testimony of Jan Friederich 
(filed 09/20/2018)  

Vol. 19, 3045–3056 

Exhibits to Motion in Limine to Exclude Testimony of 
Jan Friederich 

 

Exhibit Document Description  

1 Defendants’ Rebuttal Expert Witness Disclosure 
(dated 02/29/2016) 

Vol. 19, 3057–3071 

2 Condensed Transcript of March 29, 2016 
Deposition of Jan Friederich 

Vol. 19, 3072–3086 
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Opposition to Defendants’ Motions in Limine (filed 
09/28/2018) 

Vol. 19, 3087–3102 

Exhibits to Opposition to Defendants’ Motions in 
Limine 

 

Exhibit Document Description  

A Declaration of Teresa M. Pilatowicz, Esq. in 
Support of Opposition to Defendants’ Motions in 
Limine (filed 09/28/2018) 

Vol. 19, 3103–3107 

A-1 Plaintiff’s February 19, 2016, Amended 
Disclosures Pursuant to NRCP 16.1(A)(1) 

Vol. 19, 3108–3115 

A-2 Plaintiff’s January 26, 2016, Expert Witnesses 
Disclosures (without exhibits) 

Vol. 19, 3116–3122 

A-3 Defendants’ January 26, 2016, and February 29, 
2016, Expert Witness Disclosures (without 
exhibits) 

Vol. 19, 3123–3131 

A-4 Plaintiff’s August 17, 2017, Motion for Partial 
Summary Judgment (without exhibits) 

Vol. 19, 3132–3175 

A-5 Plaintiff’s August 17, 2017, Statement of 
Undisputed Facts in Support of his Motion for 
Partial Summary Judgment (without exhibits) 

Vol. 19, 3176–3205 

Defendants’ Reply in Support of Motions in Limine (filed 
10/08/2018) 

Vol. 20, 3206–3217 

 

Exhibit to Defendants’ Reply in Support of Motions in 
Limine 

 

Exhibit Document Description  
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1 Chapter 7 Trustee, William A. Leonard’s 
Responses to Defendants’ First Set of 
Interrogatories (dated 05/28/2015) 

Vol. 20, 3218–3236 

Defendants’ Opposition to Plaintiff’s Motions in Limine to 
Exclude the Testimony of Jan Friederich (filed 10/08/2018) 

Vol. 20, 3237–3250 

Exhibits to Defendants’ Opposition to Plaintiff’s 
Motions in Limine to Exclude the Testimony of Jan 
Friederich 

 

Exhibit Document Description  

1 Excerpt of Matrix Report (dated 10/13/2010) Vol. 20, 3251–3255 

2 Defendants’ Rebuttal Expert Witness Disclosure 
(dated 02/29/2016) 

Vol. 20, 3256–3270 

3 November 9, 2009 email from P. Morabito to 
Daniel Fletcher; Jim Benbrook; Don Whitehead; 
Sam Morabito, etc. RE: Jan Friederich entered 
consulting agreement with Superpumper  

Vol. 20, 3271–3272 

4 Excerpted Transcript of March 29, 2016 
Deposition of Jan Friederich 

Vol. 20, 3273–3296 

Defendants’ Objections to Plaintiff’s Pretrial Disclosures 
(filed 10/12/2018) 

Vol. 20, 3297–3299 

Objections to Defendants’ Pretrial Disclosures (filed 
10/12/2018) 

Vol. 20, 3300–3303 

Reply to Defendants’ Opposition to Plaintiff’s Motion in 
Limine to Exclude the Testimony of Jan Friederich (filed 
10/12/2018) 

Vol. 20, 3304–3311 
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Minutes of September 11, 2018, Pre-trial Conference (filed 
10/19/2018) 

Vol. 20, 3312 

Stipulated Facts (filed 10/29/2018) Vol. 20, 3313–3321 

Defendants’ Points and Authorities RE: Objection to 
Admission of Documents in Conjunction with the 
Depositions of P. Morabito and Dennis Vacco (filed 
10/30/2018) 

Vol. 20, 3322–3325 

Plaintiff’s Points and Authorities Regarding Authenticity 
and Hearsay Issues (filed 10/31/2018) 

Vol. 20, 3326–3334 

Clerk’s Trial Exhibit List (filed 02/28/2019) Vol. 21, 3335–3413 

Exhibits to Clerk’s Trial Exhibit List  

Exhibit Document Description  

1 Certified copy of the Transcript of September 13, 
2010 Judge’s Ruling; Case No. CV07-02764 

Vol. 21, 3414–3438 

2 Findings of Fact, Conclusions of Law, and 
Judgment; Case No. CV07-02764 (filed 
10/12/2010) 

Vol. 21, 3439–3454 

3 Judgment; Case No. CV07-0767 (filed 
08/23/2011) 

Vol. 21, 3455–3456 

4 Confession of Judgment; Case No. CV07-02764 
(filed 06/18/2013) 

Vol. 21, 3457–3481 

5 November 30, 2011 Settlement Agreement and 
Mutual Release 

Vol. 22, 3482–3613 

6 March 1, 2013 Forbearance Agreement Vol. 22, 3614–3622 
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8 Order Denying Motion to Dismiss Involuntary 
Chapter 7 Petition and Suspending Proceedings, 
Case 13-51237. ECF No. 94, (filed 12/17/2013) 

Vol. 22, 3623–3625 

19 Report of Undisputed Election– Appointment of 
Trustee, Case No. 13-51237, ECF No. 220 

Vol. 22, 3626–3627 

20 Stipulation and Order to Substitute a Party 
Pursuant to NRCP 17(a), Case No. CV13-02663, 
May 15, 2015 

Vol. 22, 3628–3632 

21 Non-Dischargeable Judgment Regarding 
Plaintiff’s First and Second Causes of Action, 
Case No. 15-05019-GWZ, ECF No. 123, April 
30, 2018 

Vol. 22, 3633–3634 

22 Memorandum & Decision; Case No. 15-05019-
GWZ, ECF No. 124, April 30, 2018 

Vol. 22, 3635–3654 

23 Amended Findings of Fact, Conclusions of Law 
in Support of Judgment Regarding Plaintiff’s 
First and Second Causes of Action; Case 15-
05019-GWZ, ECF No. 122, April 30, 2018 

Vol. 22, 3655–3679 

25 September 15, 2010 email from Yalamanchili to 
Vacco and P. Morabito RE: Follow Up Thoughts 

Vol. 22, 3680–3681 

26 September 18, 2010 email from P. Morabito to 
Vacco 

Vol. 22, 3682–3683 

27 September 20, 2010 email from Vacco to P. 
Morabito RE: Spirit 

Vol. 22, 3684–3684 

28 September 20, 2010 email between Yalamanchili 
and Crotty RE: Morabito -Wire 

Vol. 22, 3685–3687 
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29 September 20, 2010 email from Yalamanchili to 
Graber RE: Attorney Client Privileged 
Communication  

Vol. 22, 3688–3689 

30 September 21, 2010 email from P. Morabito to 
Vacco and Cross RE: Attorney Client Privileged 
Communication 

Vol. 22, 3690–3692 

31 September 23, 2010 email chain between Graber 
and P. Morabito RE: Change of Primary 
Residence from Reno to Laguna Beach 

Vol. 22, 3693–3694 

32 September 23, 2010 email from Yalamanchili to 
Graber RE: Change of Primary Residence from 
Reno to Laguna Beach 

Vol. 22, 3695–3696 

33 September 24, 2010 email from P. Morabito to 
Vacco RE: Superpumper, Inc. 

Vol. 22, 3697–3697 

34 September 26, 2010 email from Vacco to P. 
Morabito RE: Judgment for a fixed debt 

Vol. 22, 3698–3698 

35 September 27, 2010 email from P. Morabito to 
Vacco RE: First Amendment to Residential Lease 
executed 9/27/2010 

Vol. 22, 3699–3701 

36 November 7, 2012 emails between Vacco, P. 
Morabito, C. Lovelace RE: Attorney Client 
Privileged Communication  

Vol. 22, 3702–3703 

37 Morabito BMO Bank Statement – September 
2010 

Vol. 22, 3704–3710 

38 Lippes Mathias Trust Ledger History Vol. 23, 3711–3716 
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39 Fifth Amendment & Restatement of the Trust 
Agreement for the Arcadia Living Trust dated 
September 30, 2010 

Vol. 23, 3717–3755 

42 P. Morabito Statement of Assets & Liabilities as 
of May 5, 2009 

Vol. 23, 3756–3756 

43 March 10, 2010 email chain between Afshar and 
Takemoto RE: Current Personal Financial 
Statement  

Vol. 23, 3757–3758 

 

44 Salazar Net Worth Report (dated 03/15/2011) Vol. 23, 3759–3772 

45 Purchase and Sale Agreement Vol. 23, 3773–3780 

46 First Amendment to Purchase and Sale 
Agreement 

Vol. 23, 3781–3782 

47 Panorama – Estimated Settlement Statement Vol. 23, 3783–3792 

48 El Camino – Final Settlement Statement Vol. 23, 3793–3793 

49 Los Olivos – Final Settlement Statement Vol. 23, 3794–3794 

50 Deed for Transfer of Panorama Property Vol. 23, 3795–3804 

51 Deed for Transfer for Los Olivos Vol. 23, 3805–3806 

52 Deed for Transfer of El Camino Vol. 23, 3807–3808 

53 Kimmel Appraisal Report for Panorama and 
Clayton 

Vol. 23, 3809–3886 

54 Bill of Sale – Panorama Vol. 23, 3887–3890 

55 Bill of Sale – Mary Fleming Vol. 23, 3891–3894 

56 Bill of Sale – El Camino Vol. 23, 3895–3898 
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57 Bill of Sale – Los Olivos Vol. 23, 3899–3902 

58 Declaration of Value and Transfer Deed of 8355 
Panorama (recorded 12/31/2012) 

Vol. 23, 3903–3904 

60 Baruk Properties Operating Agreement Vol. 23, 3905–3914 

61 Baruk Membership Transfer Agreement Vol. 24, 3915–3921 

62 Promissory Note for $1,617,050 (dated 
10/01/2010) 

Vol. 24, 3922–3924 

63 Baruk Properties/Snowshoe Properties, 
Certificate of Merger (filed 10/04/2010) 

Vol. 24, 3925–3926 

64 Baruk Properties/Snowshoe Properties, Articles 
of Merger 

Vol. 24, 3927–3937 

65 Grant Deed from Snowshoe to Bayuk Living 
Trust; Doc No. 2010-0531071 (recorded 
11/04/2010) 

Vol. 24, 3938–3939 

66 Grant Deed – 1461 Glenneyre; Doc No. 
2010000511045 (recorded 10/08/2010) 

Vol. 24, 3940–3941 

67 Grant Deed – 570 Glenneyre; Doc No. 
2010000508587 (recorded 10/08/2010) 

Vol. 24, 3942–3944 

68 Attorney File re: Conveyance between Woodland 
Heights and Arcadia Living Trust 

Vol. 24, 3945–3980 

69 October 24, 2011 email from P. Morabito to 
Vacco RE: Attorney Client Privileged 
Communication  

Vol. 24, 3981–3982 
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70 November 10, 2011 email chain between Vacco 
and P. Morabito RE: Baruk Properties, LLC/Paul 
Morabito/Bank of America, N.A. 

Vol. 24, 3983–3985 

71 Bayuk First Ledger Vol. 24, 3986–3987 

72 Amortization Schedule Vol. 24, 3988–3990 

73 Bayuk Second Ledger Vol. 24, 3991–3993 

74 Opposition to Motion for Summary Judgment and 
Declaration of Edward Bayuk; Case No. 13-
51237, ECF No. 146 (filed 10/03/2014)  

Vol. 24, 3994–4053 

75 March 30, 2012 email from Vacco to Bayuk RE: 
Letter to BOA 

Vol. 24, 4054–4055 

76 March 10, 2010 email chain between P. Morabito 
and jon@aim13.com RE: Strictly Confidential  

Vol. 24, 4056–4056 

77 May 20, 2010 email chain between P. Morabito, 
Vacco and Michael Pace RE: Proceed with 
placing a Binding Bid on June 22nd with 
ExxonMobil 

Vol. 24, 4057–4057 

78 Morabito Personal Financial Statement May 2010 Vol. 24, 4058–4059 

79 June 28, 2010 email from P. Morabito to George 
Garner RE: ExxonMobil Chicago Market 
Business Plan Review  

Vol. 24, 4060–4066 

80 Shareholder Interest Purchase Agreement Vol. 24, 4067–4071 

81 Plan of Merger of Consolidated Western 
Corporation with and Into Superpumper, Inc. 

Vol. 24, 4072–4075 

mailto:jon@aim13.com
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82 Articles of Merger of Consolidated Western 
Corporation with and Into Superpumper, Inc. 

Vol. 24, 4076–4077 

83 Unanimous Written Consent of the Board of 
Directors and Sole Shareholder of Superpumper, 
Inc. 

Vol. 24, 4078–4080 

84 Unanimous Written Consent of the Directors and 
Shareholders of Consolidated Western 
Corporation 

Vol. 24, 4081–4083 

85 Arizona Corporation Commission Letter dated 
October 21, 2010 

Vol. 24, 4084–4091 

86 Nevada Articles of Merger Vol. 24, 4092–4098 

87 New York Creation of Snowshoe Vol. 24, 4099–4103 

88 April 26, 2012 email from Vacco to Afshar RE: 
Ownership Structure of SPI 

Vol. 24, 4104–4106 

90 September 30, 2010 Matrix Retention Agreement Vol. 24, 4107–4110 

91 McGovern Expert Report Vol. 25, 4111–4189 

92 Appendix B to McGovern Report – Source 4 – 
Budgets 

Vol. 25, 4190–4191 

103 Superpumper Note in the amount of 
$1,462,213.00 (dated 11/01/2010) 

Vol. 25, 4192–4193 

104 Superpumper Successor Note in the amount of 
$492,937.30 (dated 02/01/2011) 

Vol. 25, 4194–4195 

105 Superpumper Successor Note in the amount of 
$939,000 (dated 02/01/2011) 

Vol. 25, 4196–4197 
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106 Superpumper Stock Power transfers to S. 
Morabito and Bayuk (dated 01/01/2011) 

Vol. 25, 4198–4199 

107 Declaration of P. Morabito in Support of 
Opposition to Motion of JH, Inc., Jerry Herbst, 
and Berry- Hinckley Industries for Order 
Prohibiting Debtor from Using, Acquiring or 
Transferring Assets Pursuant to 11 U.S.C. §§ 105 
and 303(f) Pending Appointment of Trustee, Case 
13-51237, ECF No. 22 (filed 07/01/2013) 

Vol. 25, 4200–4203 

108 October 12, 2012 email between P. Morabito and 
Bernstein RE: 2011 Return 

Vol. 25, 4204–4204 

109 Compass Term Loan (dated 12/21/2016) Vol. 25, 4205–4213 

110 P. Morabito – Term Note in the amount of 
$939,000.000 (dated 09/01/2010) 

Vol. 25, 4214–4214 

111 Loan Agreement between Compass Bank and 
Superpumper (dated 12/21/2016) 

Vol. 25, 4215–4244 

112 Consent Agreement (dated 12/28/2010)  Vol. 25, 4245–4249 

113 Superpumper Financial Statement (dated 
12/31/2007)  

Vol. 25, 4250–4263 

114 Superpumper Financial Statement (dated 
12/31/2009)  

Vol. 25, 4264–4276 

115 Notes Receivable Interest Income Calculation 
(dated 12/31/2009) 

Vol. 25, 4277–4278 

116 Superpumper Inc. Audit Conclusions Memo 
(dated 12/31/2010) 

Vol. 25, 4279–4284 
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117 Superpumper 2010 YTD Income Statement and 
Balance Sheets 

Vol. 25, 4285–4299 

118 March 12, 2010 Management Letter  Vol. 25, 4300–4302 

119 Superpumper Unaudited August 2010 Balance 
Sheet 

Vol. 25, 4303–4307 

120 Superpumper Financial Statements (dated 
12/31/2010) 

Vol. 25, 4308–4322 

121 Notes Receivable Balance as of September 30, 
2010 

Vol. 26, 4323 

122 Salvatore Morabito Term Note $2,563,542.00 as 
of December 31, 2010 

Vol. 26, 4324–4325 

123 Edward Bayuk Term Note $2,580,500.00 as of 
December 31, 2010 

Vol. 26, 4326–4327 

125 April 21, 2011 Management letter  Vol. 26, 4328–4330 

126 Bayuk and S. Morabito Statements of Assets & 
Liabilities as of February 1, 2011 

Vol. 26, 4331–4332 

127 January 6, 2012 email from Bayuk to Lovelace 
RE: Letter of Credit 

Vol. 26, 4333–4335 

128 January 6, 2012 email from Vacco to Bernstein Vol. 26, 4336–4338 

129 January 7, 2012 email from Bernstein to Lovelace Vol. 26, 4339–4343 

130 March 18, 2012 email from P. Morabito to Vacco Vol. 26, 4344–4344 

131 April 21, 2011 Proposed Acquisition of Nella Oil Vol. 26, 4345–4351 

132 April 15, 2011 email chain between P. Morabito 
and Vacco 

Vol. 26, 4352 
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133 April 5, 2011 email from P. Morabito to Vacco Vol. 26, 4353 

134 April 16, 2012 email from Vacco to Morabito Vol. 26, 4354–4359 

135 August 7, 2011 email exchange between Vacco 
and P. Morabito 

Vol. 26, 4360 

136 August 2011 Lovelace letter to Timothy Halves Vol. 26, 4361–4365 

137 August 24, 2011 email from Vacco to P. Morabito 
RE: Tim Haves 

Vol. 26, 4366 

138 November 11, 2011 email from Vacco to P. 
Morabito RE: Getting Trevor’s commitment to 
sign 

Vol. 26, 4367 

139 November 16, 2011 email from P. Morabito to 
Vacco RE: Vacco’s litigation letter  

Vol. 26, 4368 

140 November 28, 2011 email chain between Vacco, 
S. Morabito, and P. Morabito RE: $560,000 wire 
to Lippes Mathias 

Vol. 26, 4369–4370 

141 December 7, 2011 email from Vacco to P. 
Morabito RE: Moreno 

Vol. 26, 4371 

142 February 10, 2012 email chain between P. 
Morabito Wells, and Vacco RE: 1461 Glenneyre 
Street - Sale 

Vol. 26, 4372–4375 

143 April 20, 2012 email from P. Morabito to Bayuk 
RE: BofA 

Vol. 26, 4376 

144 April 24, 2012 email from P. Morabito to Vacco 
RE: SPI Loan Detail 

Vol. 26, 4377–4378 
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145 September 4, 2012 email chain between Vacco 
and Bayuk RE: Second Deed of Trust documents 

Vol. 26, 4379–4418 

147 September 4, 2012 email from P. Morabito to 
Vacco RE: Wire  

Vol. 26, 4419–4422 

148 September 4, 2012 email from Bayuk to Vacco 
RE: Wire 

Vol. 26, 4423–4426 

149 December 6, 2012 email from Vacco to P. 
Morabito RE: BOA and the path of money 

Vol. 26, 4427–4428 

150 September 18, 2012 email chain between P. 
Morabito and Bayuk 

Vol. 26, 4429–4432 

151 October 3, 2012 email chain between Vacco and 
P. Morabito RE: Snowshoe Properties, LLC 

Vol. 26, 4433–4434 

152 September 3, 2012 email from P. Morabito to 
Vacco RE: Wire  

Vol. 26, 4435 

153 March 14, 2013 email chain between P. Morabito 
and Vacco RE: BHI Hinckley 

Vol. 26, 4436 

154 Paul Morabito 2009 Tax Return Vol. 26, 4437–4463 

155 Superpumper Form 8879-S tax year ended 
December 31, 2010 

Vol. 26, 4464–4484 

156 2010 U.S. S Corporation Tax Return for 
Consolidated Western Corporation 

Vol. 27, 4485–4556 

157 Snowshoe form 8879-S for year ended December 
31, 2010 

Vol. 27, 4557–4577 

158 Snowshoe Form 1120S 2011 Amended Tax 
Return 

Vol. 27, 4578–4655 
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159 September 14, 2012 email from Vacco to P. 
Morabito  

Vol. 27, 4656–4657 

160 October 1, 2012 email from P. Morabito to Vacco 
RE: Monday work for Dennis and Christian 

Vol. 27, 4658 

161 December 18, 2012 email from Vacco to P. 
Morabito RE: Attorney Client Privileged 
Communication 

Vol. 27, 4659 

162 April 24, 2013 email from P. Morabito to Vacco 
RE: BHI Trust 

Vol. 27, 4660 

163 Membership Interest Purchases, Agreement – 
Watch My Block (dated 10/06/2010) 

Vol. 27, 4661–4665 

164 Watch My Block organizational documents Vol. 27, 4666–4669 

174 October 15, 2015 Certificate of Service of copy of 
Lippes Mathias Wexler Friedman’s Response to 
Subpoena 

Vol. 27, 4670 

175 Order Granting Motion to Compel Responses to 
Deposition Questions ECF No. 502; Case No. 13-
51237-gwz (filed 02/03/2016) 

Vol. 27, 4671–4675 

179 Gursey Schneider LLP Subpoena Vol. 28, 4676–4697 

180 Summary Appraisal of 570 Glenneyre Vol. 28, 4698–4728 

181 Appraisal of 1461 Glenneyre Street Vol. 28, 4729–4777 

182 Appraisal of 370 Los Olivos Vol. 28, 4778–4804 

183 Appraisal of 371 El Camino Del Mar Vol. 28, 4805–4830 

184 Appraisal of 1254 Mary Fleming Circle Vol. 28, 4831–4859 
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185 Mortgage – Panorama Vol. 28, 4860–4860 

186 Mortgage – El Camino Vol. 28, 4861 

187 Mortgage – Los Olivos Vol. 28, 4862 

188 Mortgage – Glenneyre Vol. 28, 4863 

189 Mortgage – Mary Fleming Vol. 28, 4864 

190 Settlement Statement – 371 El Camino Del Mar Vol. 28, 4865 

191 Settlement Statement – 370 Los Olivos Vol. 28, 4866 

192 2010 Declaration of Value of 8355 Panorama Dr Vol. 28, 4867–4868 

193 Mortgage – 8355 Panorama Drive Vol. 28, 4869–4870 

194 Compass – Certificate of Custodian of Records 
(dated 12/21/2016) 

Vol. 28, 4871–4871 

196 June 6, 2014 Declaration of Sam Morabito – 
Exhibit 1 to Snowshoe Reply in Support of 
Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction – filed in Case No. CV13-
02663 

Vol. 28, 4872–4874 

197 June 19, 2014 Declaration of Sam Morabito – 
Exhibit 1 to Superpumper Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction – 
filed in Case No. CV13-02663 

Vol. 28, 4875–4877 

198 September 22, 2017 Declaration of Sam Morabito 
– Exhibit 22 to Defendants’ SSOF in Support of 
Opposition to Plaintiff's MSJ – filed in Case No. 
CV13-02663 

Vol. 28, 4878–4879 
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222 Kimmel – January 21, 2016, Comment on Alves 
Appraisal 

Vol. 28, 4880–4883 

223 September 20, 2010 email from Yalamanchili to 
Morabito 

Vol. 28, 4884 

224 March 24, 2011 email from Naz Afshar RE: 
telephone call regarding CWC 

Vol. 28, 4885–4886 

225 Bank of America Records for Edward Bayuk 
(dated 09/05/2012) 

Vol. 28, 4887–4897 

226 June 11, 2007 Wholesale Marketer Agreement Vol. 29, 4898–4921 

227 May 25, 2006 Wholesale Marketer Facility 
Development Incentive Program Agreement 

Vol. 29, 4922–4928 

228 June 2007 Master Lease Agreement – Spirit SPE 
Portfolio and Superpumper, Inc. 

Vol. 29, 4929–4983 

229 Superpumper Inc 2008 Financial Statement 
(dated 12/31/2008) 

Vol. 29, 4984–4996 

230 November 9, 2009 email from P. Morabito to 
Bernstein, Yalaman RE: Jan Friederich – entered 
into Consulting Agreement 

Vol. 29, 4997 

231 September 30, 2010, Letter from Compass to 
Superpumper, Morabito, CWC RE: reducing face 
amount of the revolving note 

Vol. 29, 4998–5001 

232 October 15, 2010, letter from Quarles & Brady to 
Vacco RE: Revolving Loan Documents and Term 
Loan Documents between Superpumper and 
Compass Bank 

Vol. 29, 5002–5006 
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233 BMO Account Tracker Banking Report October 
1 to October 31, 2010  

Vol. 29, 5007–5013 

235 August 31, 2010 Superpumper Inc., Valuation of 
100 percent of the common equity in 
Superpumper, Inc on a controlling marketable 
basis 

Vol. 29, 5014–5059 

236 June 18, 2014 email from S. Morabito to Vanek 
(WF) RE: Analysis of Superpumper Acquisition 
in 2010 

Vol. 29, 5060–5061 

241 Superpumper March 2010 YTD Income 
Statement 

Vol. 29, 5062–5076 

244 Assignment Agreement for $939,000 Morabito 
Note 

Vol. 29, 5077–5079 

247 July 1, 2011 Third Amendment to Forbearance 
Agreement Superpumper and Compass Bank 

Vol. 29, 5080–5088 

248 Superpumper Cash Contributions January 2010 
thru September 2015 – Bayuk and S. Morabito 

Vol. 29, 5089–5096 

252 October 15, 2010 Letter from Quarles & Brady to 
Vacco RE: Revolving Loan documents and Term 
Loan documents between Superpumper Prop. and 
Compass Bank 

Vol. 29, 5097–5099 

254 Bank of America – S. Morabito SP Properties 
Sale, SP Purchase Balance 

Vol. 29, 5100 

255 Superpumper Prop. Final Closing Statement for 
920 Mountain City Hwy, Elko, NV 

Vol. 29, 5101 

256 September 30, 2010 Raffles Insurance Limited 
Member Summary 

Vol. 29, 5102 
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257 Equalization Spreadsheet Vol. 30, 5103 

258 November 9, 2005 Grant, Bargain and Sale Deed; 
Doc #3306300 for Property Washoe County 

Vol. 30, 5104–5105 

260 January 7, 2016 Budget Summary – Panorama 
Drive 

Vol. 30, 5106–5107 

261 Mary 22, 2006 Compilation of Quotes and 
Invoices Quote of Valley Drapery 

Vol. 30, 5108–5116 

262 Photos of 8355 Panorama Home Vol. 30, 5117–5151 

263 Water Rights Deed (Document #4190152) 
between P. Morabito, E. Bayuk, Grantors, RCA 
Trust One Grantee (recorded 12/31/2012) 

Vol. 30, 5152–5155 

265 October 1, 2010 Bank of America Wire Transfer 
–Bayuk – Morabito $60,117 

Vol. 30, 5156 

266 October 1, 2010 Check #2354 from Bayuk to P. 
Morabito for $29,383 for 8355 Panorama funding 

Vol. 30, 5157–5158 

268 October 1, 2010 Check #2356 from Bayuk to P. 
Morabito for $12,763 for 370 Los Olivos Funding 

Vol. 30, 5159–5160 

269 October 1, 2010 Check #2357 from Bayuk to P. 
Morabito for $31,284 for 371 El Camino Del Mar 
Funding 

Vol. 30, 5161–5162 

270 Bayuk Payment Ledger Support Documents 
Checks and Bank Statements 

Vol. 31, 5163–5352 

271 Bayuk Superpumper Contributions Vol. 31, 5353–5358 
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272 May 14, 2012 email string between P. Morabito, 
Vacco, Bayuk, and S. Bernstein RE: Info for 
Laguna purchase 

Vol. 31, 5359–5363 

276 September 21, 2010 Appraisal of 8355 Panorama 
Drive Reno, NV by Alves Appraisal 

Vol. 32, 5364–5400 

277 Assessor’s Map/Home Caparisons for 8355 
Panorama Drive, Reno, NV 

Vol. 32, 5401–5437 

278 December 3, 2007 Case Docket for CV07-02764 Vol. 32, 5438–5564 

280 May 25, 2011 Stipulation Regarding the 
Imposition of Punitive Damages; Case No. CV07-
02764 (filed 05/25/2011) 

Vol. 33, 5565–5570 

281 Work File for September 24, 2010 Appraisal of 
8355 Panorama Drive, Reno, NV 

Vol. 33, 5571–5628 

283 January 25, 2016 Expert Witness Report Leonard 
v. Superpumper Snowshoe 

Vol. 33, 5629–5652 

284 February 29, 2016 Defendants’ Rebuttal Expert 
Witness Disclosure 

Vol. 33, 5653–5666 

294 October 5, 2010 Lippes, Mathias Wexler 
Friedman, LLP, Invoices to P. Morabito 

Vol. 33, 5667–5680 

295 P. Morabito 2010 Tax Return (dated 10/16/2011) Vol. 33, 5681–5739 

296 December 31, 2010 Superpumper Inc. Note to 
Financial Statements 

Vol. 33, 5740–5743 

297 December 31, 2010 Superpumper Consultations Vol. 33, 5744 
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300 September 20, 2010 email chain between 
Yalmanchili and Graber RE: Attorney Client 
Privileged Communication 

Vol. 33, 5745–5748 

301 September 15, 2010 email from Vacco to P. 
Morabito RE: Tomorrow 

Vol. 33, 5749–5752 

303 Bankruptcy Court District of Nevada Claims 
Register Case No. 13-51237 

Vol. 33, 5753–5755 

304 April 14, 2018 email from Allen to Krausz RE: 
Superpumper 

Vol. 33, 5756–5757 

305 Subpoena in a Case Under the Bankruptcy Code 
to Robison, Sharp, Sullivan & Brust issued in 
Case No. BK-N-13-51237-GWZ 

Vol. 33, 5758–5768 

306 August 30, 2018 letter to Mark Weisenmiller, 
Esq., from Frank Gilmore, Esq.,  

Vol. 34, 5769 

307 Order Granting Motion to Compel Compliance 
with the Subpoena to Robison, Sharp, Sullivan & 
Brust filed in Case No. BK-N-13-51237-GWZ 

Vol. 34, 5770–5772 

308 Response of Robison, Sharp, Sullivan & Brust’s 
to Subpoena filed in Case No. BK-N-13-51237-
GWZ 

Vol. 34, 5773–5797 

309 Declaration of Frank C. Gilmore in support of 
Robison, Sharp, Sullivan & Brust’s Opposition to 
Motion for Order Holding Robison in Contempt 
filed in Case No. BK-N-13-51237-GWZ 

Vol. 34, 5798–5801 

Minutes of October 29, 2018, Non-Jury Trial, Day 1 (filed 
11/08/2018) 

Vol. 35, 5802–6041 

Transcript of October 29, 2018, Non-Jury Trial, Day 1 Vol. 35, 6042–6045 
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Minutes of October 30, 2018, Non-Jury Trial, Day 2 (filed 
11/08/2018) 

Vol. 36, 6046–6283 

Transcript of October 30, 2018, Non-Jury Trial, Day 2 Vol. 36, 6284–6286 

Minutes of October 31, 2018, Non-Jury Trial, Day 3 (filed 
11/08/2018) 

Vol. 37, 6287–6548 

Transcript of October 31, 2018, Non-Jury Trial, Day 3 Vol. 37, 6549–6552 

Minutes of November 1, 2018, Non-Jury Trial, Day 4 (filed 
11/08/2018) 

Vol. 38, 6553–6814 

Transcript of November 1, 2018, Non-Jury Trial, Day 4 Vol. 38, 6815–6817 

Minutes of November 2, 2018, Non-Jury Trial, Day 5 (filed 
11/08/2018) 

Vol. 39, 6818–7007 

Transcript of November 2, 2018, Non-Jury Trial, Day 5 Vol. 39, 7008–7011 

Minutes of November 5, 2018, Non-Jury Trial, Day 6 (filed 
11/08/2018) 

Vol. 40, 7012–7167 

Transcript of November 5, 2018, Non-Jury Trial, Day 6 Vol. 40, 7168–7169 

Minutes of November 6, 2018, Non-Jury Trial, Day 7 (filed 
11/08/2018) 

Vol. 41, 7170–7269 

Transcript of November 6, 2018, Non-Jury Trial, Day 7 Vol. 41, 7270–7272 
Vol. 42, 7273–7474 
 

Minutes of November 7, 2018, Non-Jury Trial, Day 8 (filed 
11/08/2018) 

Vol. 43, 7475–7476 

Transcript of November 7, 2018, Non-Jury Trial, Day 8 Vol. 43, 7477–7615 
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Minutes of November 26, 2018, Non-Jury Trial, Day 9 
(filed 11/26/2018) 

Vol. 44, 7616 

Transcript of November 26, 2018, Non-Jury Trial – Closing 
Arguments, Day 9 

Vol. 44, 7617–7666 
Vol. 45, 7667–7893 

Plaintiff’s Motion to Reopen Evidence (filed 01/30/2019) Vol. 46, 7894–7908 

Exhibits to Plaintiff’s Motion to Reopen Evidence  

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq. in 
Support of Plaintiff’s Motion to Reopen 

Vol. 46, 7909–7913 

1-A September 21, 2017 Declaration of Salvatore 
Morabito 

Vol. 46, 7914–7916 

1-B Defendants’ Proposed Findings of Fact, 
Conclusions of Law, and Judgment (Nov. 26, 
2018) 

Vol. 46, 7917–7957 

1-C Judgment on the First and Second Causes of 
Action; Case No. 15-05019-GWZ (Bankr. D. 
Nev.), ECF No. 123 (April 30, 2018) 

Vol. 46, 7958–7962 

1-D Amended Findings of Fact and Conclusions of 
Law in Support of Judgment Regarding Plaintiffs’ 
First and Second Causes of Action; Case No. 15-
05019-GWZ (Bankr. D. Nev.), ECF No. 126 
(April 30, 2018) 

Vol. 46, 7963–7994 

1-E Motion to Compel Compliance with the 
Subpoena to Robison Sharp Sullivan Brust; Case 
No. 15-05019-GWZ (Bankr. D. Nev.), ECF No. 
191 (Sept. 10, 2018) 

Vol. 46, 7995–8035 
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1-F Order Granting Motion to Compel Compliance 
with the Subpoena to Robison Sharp Sullivan 
Brust; Case No. 15-05019-GWZ (Bankr. D. 
Nev.), ECF No. 229 (Jan. 3, 2019) 

Vol. 46, 8036–8039 

1-G Response of Robison, Sharp, Sullivan & Brust[] 
To Subpoena (including RSSB_000001 – 
RSSB_000031) (Jan. 18, 2019) 

Vol. 46, 8040–8067 

1-H Excerpts of Deposition Transcript of Sam 
Morabito as PMK of Snowshoe Petroleum, Inc. 
(Oct. 1, 2015) 

Vol. 46, 8068–8076 

Errata to: Plaintiff’s Motion to Reopen Evidence (filed 
01/30/2019) 

Vol. 47, 8077–8080 

Exhibit to Errata to: Plaintiff’s Motion to Reopen 
Evidence 

 

Exhibit Document Description  

1 Plaintiff’s Motion to Reopen Evidence  Vol. 47, 8081–8096 

Ex Parte Motion for Order Shortening Time on Plaintiff’s 
Motion to Reopen Evidence and for Expedited Hearing 
(filed 01/31/2019) 

Vol. 47, 8097–8102 

Order Shortening Time on Plaintiff’s Motion to Reopen 
Evidence and for Expedited Hearing (filed 02/04/2019) 

Vol. 47, 8103–8105 

Supplement to Plaintiff’s Motion to Reopen Evidence (filed 
02/04/2019) 

 

 

Vol. 47, 8106–8110 
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LOCATION 

Exhibits to Supplement to Plaintiff’s Motion to Reopen 
Evidence 

 

Exhibit Document Description  

1 Supplemental Declaration of Gabrielle A. Hamm, 
Esq. in Support of Plaintiff’s Motion to Reopen 
Evidence (filed 02/04/2019) 

Vol. 47, 8111–8113 

1-I Declaration of Frank C. Gilmore in Support of 
Robison, Sharp Sullivan & Brust’s Opposition to 
Motion for Order Holding Robison in Contempt; 
Case No. 15-05019-GWZ (Bankr. D. Nev.), ECF 
No. 259 (Jan. 30, 2019) 

Vol. 47, 8114–8128 

Defendants’ Response to Motion to Reopen Evidence 
(02/06/2019) 

Vol. 47, 8129–8135 

Plaintiff’s Reply to Defendants’ Response to Motion to 
Reopen Evidence (filed 02/07/2019) 

Vol. 47, 8136–8143 

Minutes of February 7, 2019 hearing on Motion to Reopen 
Evidence (filed 02/28/2019) 

Vol. 47, 8144 

Rough Draft Transcript of February 8, 2019 hearing on 
Motion to Reopen Evidence  

Vol. 47, 8145–8158 

[Plaintiff’s Proposed] Findings of Fact, Conclusions of 
Law, and Judgment (filed 03/06/2019) 

Vol. 47, 8159–8224 

[Defendants’ Proposed Amended] Findings of Fact, 
Conclusions of Law, and Judgment (filed 03/08/2019) 

Vol. 47, 8225–8268 

Minutes of February 26, 2019 hearing on Motion to 
Continue ongoing Non-Jury Trial (Telephonic) (filed 
03/11/2019) 

Vol. 47, 8269 
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LOCATION 

Findings of Fact, Conclusions of Law, and Judgment (filed 
03/29/2019) 

Vol. 48, 8270–8333 

Notice of Entry of Findings of Fact, Conclusions of Law, 
and Judgment (filed 03/29/2019) 

Vol. 48, 8334–8340 

Memorandum of Costs and Disbursements (filed 
04/11/2019) 

Vol. 48, 8341–8347 

Exhibit to Memorandum of Costs and Disbursements  

Exhibit Document Description  

1 Ledger of Costs Vol. 48, 8348–8370 

Application for Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 04/12/2019) 

Vol. 48, 8371–8384 

Exhibits to Application for Attorneys’ Fees and Costs 
Pursuant to NRCP 68 

 

Exhibit Document Description  

1 Declaration of Teresa M. Pilatowicz In Support of 
Plaintiff’s Application for Attorney’s Fees and 
Costs Pursuant to NRCP 68 (filed 04/12/2019) 

Vol. 48, 8385–8390 

2 Plaintiff’s Offer of Judgment to Defendants 
(dated 05/31/2016) 

Vol. 48, 8391–8397 

3 Defendant’s Rejection of Offer of Judgment by 
Plaintiff (dated 06/15/2016) 

Vol. 48, 8398–8399 

4 Log of time entries from June 1, 2016 to March 
28, 2019 

Vol. 48, 8400–8456 
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LOCATION 

5 Plaintiff’s Memorandum of Costs and 
Disbursements (filed 04/11/2019)  

Vol. 48, 8457–8487 

Motion to Retax Costs (filed 04/15/2019) Vol. 49, 8488–8495 

Plaintiff’s Opposition to Motion to Retax Costs (filed 
04/17/2019) 

Vol. 49, 8496–8507 

Exhibits to Plaintiff’s Opposition to Motion to Retax 
Costs 

 

Exhibit Document Description  

1 Declaration of Teresa M. Pilatowicz In Support of 
Opposition to Motion to Retax Costs (filed 
04/17/2019) 

Vol. 49, 8508–8510 

2 Summary of Photocopy Charges  Vol. 49, 8511–8523 

3 James L. McGovern Curriculum Vitae Vol. 49, 8524–8530 

4 McGovern & Greene LLP Invoices Vol. 49, 8531–8552 

5 Buss-Shelger Associates Invoices  Vol. 49, 8553–8555 

Reply in Support of Motion to Retax Costs (filed 
04/22/2019) 

Vol. 49, 8556–8562 

Opposition to Application for Attorneys’ Fees and Costs 
Pursuant to NRCP 68 (filed 04/25/2019) 

Vol. 49, 8563–8578 

Exhibit to Opposition to Application for Attorneys’ Fees 
and Costs Pursuant to NRCP 68 

 

Exhibit Document Description  

1 Plaintiff’s Bill Dispute Ledger Vol. 49, 8579–8637 
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LOCATION 

Defendants, Salvatore Morabito, Snowshoe Petroleum, 
Inc., and Superpumper, Inc.’s Motion for New Trial and/or 
to Alter or Amend Judgment Pursuant to NRCP 52, 59, and 
60 (filed 04/25/2019) 

Vol. 49, 8638–8657 

Defendant, Edward Bayuk’s Motion for New Trial and/or 
to Alter or Amend Judgment Pursuant to NRCP 52, 59, and 
60 (filed 04/26/2019) 

Vol. 50, 8658–8676 

Exhibits to Edward Bayuk’s Motion for New Trial 
and/or to Alter or Amend Judgment Pursuant to NRCP 
52, 59, and 60 

 

Exhibit Document Description  

1 February 27, 2019 email with attachments Vol. 50, 8677–8768 

2 Declaration of Frank C. Gilmore in Support of 
Edward Bayuk’s Motion for New Trial (filed 
04/26/2019) 

Vol. 50, 8769–8771 

3 February 27, 2019 email from Marcy Trabert Vol. 50, 8772–8775 

4 February 27, 2019 email from Frank Gilmore to 
eturner@Gtg.legal RE: Friday Trial  

Vol. 50, 8776–8777 

Plaintiff’s Reply in Support of Application of Attorneys’ 
Fees and Costs Pursuant to NRCP 68 (filed 04/30/2019)  

Vol. 50, 8778–8790 

Exhibit to Plaintiff’s Reply in Support of Application of 
Attorneys’ Fees and Costs Pursuant to NRCP 68 

 

Exhibit Document Description  

1 Case No. BK-13-51237-GWZ, ECF Nos. 280, 
282, and 321 

Vol. 50, 8791–8835 

mailto:eturner@Gtg.legal
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LOCATION 

Plaintiff’s Opposition to Defendants’ Motions for New 
Trial and/or to Alter or Amend Judgment (filed 05/07/2019) 

Vol. 51, 8836–8858 

Defendants, Salvatore Morabito, Snowshoe Petroleum, 
Inc., and Superpumper, Inc.’s Reply in Support of Motion 
for New Trial and/or to Alter or Amend Judgment Pursuant 
to NRCP 52, 59, and 60 (filed 05/14/2019) 

Vol. 51, 8859–8864 

Declaration of Edward Bayuk Claiming Exemption from 
Execution (filed 06/28/2019)  

Vol. 51, 8865–8870 

Exhibits to Declaration of Edward Bayuk Claiming 
Exemption from Execution 

 

Exhibit Document Description  

1 Copy of June 22, 2019 Notice of Execution and 
two Write of Executions  

Vol. 51, 8871–8896 

2 Declaration of James Arthur Gibbons Regarding 
his Attestation, Witness and Certification on 
November 12, 2005 of the Spendthrift Trust 
Amendment to the Edward William Bayuk Living 
Trust (dated 06/25/2019) 

Vol. 51, 8897–8942 

Notice of Claim of Exemption from Execution (filed 
06/28/2019) 

Vol. 51, 8943–8949 

Edward Bayuk’s Declaration of Salvatore Morabito 
Claiming Exemption from Execution (filed 07/02/2019) 

Vol. 51, 8950–8954 

Exhibits to Declaration of Salvatore Morabito Claiming 
Exemption from Execution 

 

Exhibit Document Description  

1 Las Vegas June 22, 2019 letter Vol. 51, 8955–8956 
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LOCATION 

2 Writs of execution and the notice of execution  Vol. 51, 8957–8970 

Minutes of June 24, 2019 telephonic hearing on Decision on 
Submitted Motions (filed 07/02/2019) 

Vol. 51, 8971–8972 

Salvatore Morabito’s Notice of Claim of Exemption from 
Execution (filed 07/02/2019) 

Vol. 51, 8973–8976 

Edward Bayuk’s Third Party Claim to Property Levied 
Upon NRS 31.070 (filed 07/03/2019) 

Vol. 51, 8977–8982 

Order Granting Plaintiff’s Application for an Award of 
Attorneys’ Fees and Costs Pursuant to NRCP 68 (filed 
07/10/2019) 

Vol. 51, 8983–8985 

Order Granting in part and Denying in part Motion to Retax 
Costs (filed 07/10/2019) 

Vol. 51, 8986–8988 

Plaintiff’s Objection to (1) Claim of Exemption from 
Execution and (2) Third Party Claim to Property Levied 
Upon, and Request for Hearing Pursuant to NRS 21.112 and 
31.070(5) (filed 07/11/2019) 

Vol. 52, 8989–9003 

Exhibits to Plaintiff’s Objection to (1) Claim of 
Exemption from Execution and (2) Third Party Claim 
to Property Levied Upon, and Request for Hearing 
Pursuant to NRS 21.112 and 31.070(5) 

 

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq. Vol. 52, 9004–9007 

2 11/30/2011 Tolling Agreement – Edward Bayuk Vol. 52, 9008–9023 

3 11/30/2011 Tolling Agreement – Edward William 
Bayuk Living Trust 

Vol. 52, 9024–9035 
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LOCATION 

4 Excerpts of 9/28/2015 Deposition of Edward 
Bayuk 

Vol. 52, 9036–9041 

5 Edward Bayuk, as Trustee of the Edward William 
Bayuk Living Trust’s Responses to Plaintiff’s 
First Set of Requests for Production, served 
9/24/2015 

Vol. 52, 9042–9051 

6 8/26/2009 Grant Deed (Los Olivos) Vol. 52, 9052–9056 

7 8/17/2018 Grant Deed (El Camino) Vol. 52, 9057–9062 

8 Trial Ex. 4 (Confession of Judgment) Vol. 52, 9063–9088 

9 Trial Ex. 45 (Purchase and Sale Agreement, dated 
9/28/2010) 

Vol. 52, 9089–9097 

10 Trial Ex. 46 (First Amendment to Purchase and 
Sale Agreement, dated 9/29/2010) 

Vol. 52, 9098–9100 

11 Trial Ex. 51 (Los Olivos Grant Deed recorded 
10/8/2010) 

Vol. 52, 9101–9103 

12 Trial Ex. 52 (El Camino Grant Deed recorded 
10/8/2010) 

Vol. 52, 9104–9106 

13 Trial Ex. 61 (Membership Interest Transfer 
Agreement, dated 10/1/2010) 

Vol. 52, 9107–9114 

14 Trial Ex. 62 ($1,617,050.00 Promissory Note) Vol. 52, 9115–9118 

15 Trial Ex. 65 (Mary Fleming Grant Deed recorded 
11/4/2010) 

Vol. 52, 9119–9121 

Notice of Entry of Order Denying Defendants’ Motions for 
New Trial and/or to Alter or Amend Judgment (filed 
07/16/2019) 

Vol. 52, 9122–9124 



Page 63 of 72 

DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibit to Notice of Entry of Order Denying 
Defendants’ Motions for New Trial and/or to Alter or 
Amend Judgment 

 

Exhibit Document Description  

1 Order Denying Defendants’ Motions for New 
Trial and/or to Alter or Amend Judgment (filed 
07/10/2019) 

Vol. 52, 9125–9127 

Notice of Entry of Order Granting Plaintiff’s Application 
for an Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/16/2019) 

Vol. 52, 9128–9130 

Exhibit to Notice of Entry of Order Granting Plaintiff’s 
Application for an Award of Attorneys’ Fees and Costs 
Pursuant to NRCP 68 

 

Exhibit Document Description  

1 Order Granting Plaintiff’s Application for an 
Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/10/2019) 

Vol. 52, 9131–9134 

Notice of Entry of Order Granting in Part and Denying in 
Part Motion to Retax Costs (filed 07/16/2019) 

Vol. 52, 9135–9137 

Exhibit to Notice of Entry of Order Granting in Part and 
Denying in Part Motion to Retax Costs 

 

Exhibit Document Description  

1 Order Granting in Part and Denying in Part 
Motion to Retax Costs (filed 07/10/2019) 

Vol. 52, 9138–9141 
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LOCATION 

Plaintiff’s Objection to Notice of Claim of Exemption from 
Execution Filed by Salvatore Morabito and Request for 
Hearing (filed 07/16/2019) 

Vol. 52, 9142–9146 

Reply to Objection to Claim of Exemption and Third Party 
Claim to Property Levied Upon (filed 07/17/2019) 

Vol. 52, 9147–9162 

Exhibits to Reply to Objection to Claim of Exemption 
and Third Party Claim to Property Levied Upon 

 

Exhibit Document Description  

1 March 3, 2011 Deposition Transcript of P. 
Morabito 

Vol. 52, 9163–9174 

2 Mr. Bayuk’s September 23, 2014 responses to 
Plaintiff’s first set of requests for production  

Vol. 52, 9175–9180 

3 September 28, 2015 Deposition Transcript of 
Edward Bayuk 

Vol. 52, 9181–9190 

Reply to Plaintiff’s Objection to Notice of Claim of 
Exemption from Execution (filed 07/18/2019) 

Vol. 52, 9191–9194 

Declaration of Service of Till Tap, Notice of Attachment 
and Levy Upon Property (filed 07/29/2019) 

Vol. 52, 9195 

Notice of Submission of Disputed Order Denying Claim of 
Exemption and Third Party Claim (filed 08/01/2019) 

Vol. 52, 9196–9199 

Exhibits to Notice of Submission of Disputed Order 
Denying Claim of Exemption and Third Party Claim 

 

Exhibit Document Description  

1 Plaintiff’s Proposed Order Denying Claim of 
Exemption and Third-Party Claim 

Vol. 52, 9200–9204 
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LOCATION 

2 Bayuk and the Bayuk Trust’s proposed Order 
Denying Claim of Exemption and Third-Party 
Claim 

Vol. 52, 9205–9210 

3 July 30, 2019 email evidencing Bayuk, through 
counsel Jeffrey Hartman, Esq., requesting until 
noon on July 31, 2019 to provide comments. 

Vol. 52, 9211–9212 

4 July 31, 2019 email from Teresa M. Pilatowicz, 
Esq. Bayuk failed to provide comments at noon 
on July 31, 2019, instead waiting until 1:43 p.m. 
to send a redline version with proposed changes 
after multiple follow ups from Plaintiff’s counsel 
on July 31, 2019 

Vol. 52, 9213–9219 

5 A true and correct copy of the original Order and 
Bayuk Changes 

Vol. 52, 9220–9224 

6 A true and correct copy of the redline run by 
Plaintiff accurately reflecting Bayuk’s proposed 
changes 

Vol. 52, 9225–9229 

7 Email evidencing that after review of the 
proposed revisions, Plaintiff advised Bayuk, 
through counsel, that Plaintiff agree to certain 
proposed revisions, but the majority of the 
changes were unacceptable as they did not reflect 
the Court’s findings or evidence before the Court. 

Vol. 52, 9230–9236 

Objection to Plaintiff’s Proposed Order Denying Claim of 
Exemption and Third Party Claim (filed 08/01/2019) 

 

 

Vol. 53, 9237–9240 
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Exhibits to Objection to Plaintiff’s Proposed Order 
Denying Claim of Exemption and Third-Party Claim 

 

Exhibit Document Description  

1 Plaintiff’s Proposed Order Denying Claim of 
Exemption and Third-Party Claim  

Vol. 53, 9241–9245 

2 Defendant’s comments on Findings of Fact Vol. 53, 9246–9247 

3 Defendant’s Proposed Order Denying Claim of 
Exemption and Third-Party Claim 

Vol. 53, 9248–9252 

Minutes of July 22, 2019 hearing on Objection to Claim for 
Exemption (filed 08/02/2019) 

Vol. 53, 9253 

Order Denying Claim of Exemption (filed 08/02/2019) Vol. 53, 9254–9255 

Bayuk’s Case Appeal Statement (filed 08/05/2019) Vol. 53, 9256–9260 

Bayuk’s Notice of Appeal (filed 08/05/2019) Vol. 53, 9261–9263 

Defendants, Superpumper, Inc., Edward Bayuk, Salvatore 
Morabito; and Snowshoe Petroleum, Inc.’s, Case Appeal 
Statement (filed 08/05/2019) 

Vol. 53, 9264–9269 

Defendants, Superpumper, Inc., Edward Bayuk, Salvatore 
Morabito; and Snowshoe Petroleum, Inc.’s, Notice of 
Appeal (filed 08/05/2019) 

 

 

 

Vol. 53, 9270–9273 
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Exhibits to Defendants, Superpumper, Inc., Edward 
Bayuk, Salvatore Morabito; and Snowshoe Petroleum, 
Inc.’s, Notice of Appeal 

 

Exhibit Document Description  

1 Findings of Fact, Conclusions of Law, and 
Judgment (filed 03/29/2019) 

Vol. 53, 9274–9338 

2 Order Denying Defendants’ Motions for New 
Trial and/or to Alter or Amend Judgment (filed 
07/10/2019) 

Vol. 53, 9339–9341 

3 Order Granting in Part and Denying in Part 
Motion to Retax Costs (filed 07/10/2019) 

Vol. 53, 9342–9345 

4 Order Granting Plaintiff’s Application for an 
Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/10/2019) 

Vol. 53, 9346–9349 

Plaintiff’s Reply to Defendants’ Objection to Plaintiff’s 
Proposed Order Denying Claim of Exemption and Third-
Party Claim 

Vol. 53, 9350–9356 

Order Denying Claim of Exemption and Third-Party Claim 
(08/09/2019) 

Vol. 53, 9357–9360 

Notice of Entry of Order Denying Claim of Exemption and 
Third-Party Claim (filed 08/09/2019) 

Vol. 53, 9361–9364 

Exhibit to Notice of Entry of Order Denying Claim of 
Exemption and Third-Party Claim  

 

Exhibit Document Description  

1 Order Denying Claim of Exemption and Third-
Party Claim (08/09/2019) 

Vol. 53, 9365–9369 
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LOCATION 

Notice of Entry of Order Denying Claim of Exemption 
(filed 08/12/2019) 

Vol. 53, 9370–9373 

Exhibit to Notice of Entry of Order Denying Claim of 
Exemption 

 

Exhibit Document Description  

1 Order Denying Claim of Exemption (08/02/2019) Vol. 53, 9374–9376 

Motion to Make Amended or Additional Findings Under 
NRCP 52(b), or, in the Alternative, Motion for 
Reconsideration (filed 08/19/2019) 

Vol. 54, 9377–9401 

Exhibits to Motion to Make Amended or Additional 
Findings Under NRCP 52(b), or, in the Alternative, 
Motion for Reconsideration 

 

Exhibit Document Description  

1 Order Denying Claim of Exemption and Third 
Party Claim (filed 08/09/19) 

Vol. 54, 9402–9406 

2 Spendthrift Trust Amendment to the Edward 
William Bayuk Living Trust (dated 11/12/05) 

Vol. 54, 9407–9447 

3 Spendthrift Trust Agreement for the Arcadia 
Living Trust (dated 10/14/05) 

Vol. 54, 9448–9484 

4 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/10) 

Vol. 54, 9485–9524 

5 P. Morabito's Supplement to NRCP 16.1 
Disclosures (dated 03/01/11) 

Vol. 54, 9525–9529 
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LOCATION 

6 Transcript of March 3, 2011 Deposition of P. 
Morabito 

Vol. 55, 9530–9765 

7 Documents Conveying Real Property Vol. 56, 9766–9774 

8 Transcript of July 22, 2019 Hearing Vol. 56, 9775–9835 

9 Tolling Agreement JH and P. Morabito (partially 
executed 11/30/11) 

Vol. 56, 9836–9840 

10 Tolling Agreement JH and Arcadia Living Trust 
(partially executed 11/30/11) 

Vol. 56, 9841–9845 

11 Excerpted Pages 8–9 of Superpumper Judgment 
(filed 03/29/19) 

Vol. 56, 9846–9848 

12 Petitioners' First Set of Interrogatories to Debtor 
(dated 08/13/13) 

Vol. 56, 9849–9853 

13 Tolling Agreement JH and Edward Bayuk 
(partially executed 11/30/11) 

Vol. 56, 9854–9858 

14 Tolling Agreement JH and Bayuk Trust (partially 
executed 11/30/11) 

Vol. 56, 9859–9863 

15 Declaration of Mark E. Lehman, Esq. (dated 
03/21/11) 

Vol. 56, 9864–9867 

16 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 56, 9868–9871 

17 Assignment and Assumption Agreement (dated 
07/03/07) 

Vol. 56, 9872–9887 

18 Order Denying Morabito’s Claim of Exemption 
(filed 08/02/19) 

Vol. 56, 9888–9890 
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LOCATION 

Errata to Motion to Make Amended or Additional Findings 
Under NRCP 52(b), or, in the Alternative, Motion for 
Reconsideration (filed 08/20/2019) 

Vol. 57, 9891–9893 

Plaintiff’s Opposition to Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, In the 
Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs Pursuant to NRS 7.085 
(filed 08/30/2019) 

Vol. 57, 9894–9910 

Errata to Plaintiff’s Opposition to Motion to Make 
Amended or Additional Findings Under NRCP 52(b), or, In 
the Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs Pursuant to NRS 7.085 
(filed 08/30/2019) 

Vol. 57, 9911–9914 

Exhibits to Errata to Plaintiff’s Opposition to Motion to 
Make Amended or Additional Findings Under NRCP 
52(b), or, In the Alternative, Motion for 
Reconsideration, and Countermotion for Fees and Costs 
Pursuant to NRS 7.085 

 

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq. Vol. 57, 9915–9918 

2 Plaintiff’s Amended NRCP 16.1 Disclosures 
(February 19, 2016) 

Vol. 57, 9919–9926 

3 Plaintiff’s Fourth Supplemental NRCP 16.1 
Disclosures (November 15, 2016) 

Vol. 57, 9927–9930 

4 Plaintiff’s Fifth Supplemental NRCP 16.1 
Disclosures (December 21, 2016) 

Vol. 57, 9931–9934 

5 Plaintiff’s Sixth Supplemental NRCP 16.1 
Disclosures (March 20, 2017) 

Vol. 57, 9935–9938 
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LOCATION 

Reply in Support of Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, In the 
Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs (filed 09/04/2019) 

Vol. 57, 9939–9951 

Exhibits to Reply in Support of Motion to Make 
Amended or Additional Findings Under NRCP 52(b), 
or, In the Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs 

 

Exhibit Document Description  

19 Notice of Submission of Disputed Order Denying 
Claim of Exemption and Third Party Claim (filed 
08/01/19) 

Vol. 57, 9952–9993 

20 Notice of Submission of Disputed Order Denying 
Claim of Exemption and Third Party Claim (filed 
08/01/19) 

Vol. 57,  
9994–10010 

Order Denying Defendants’ Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, in the 
Alternative, Motion for Reconsideration and Denying 
Plaintiff's Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/2019) 

Vol. 57,  
10011–10019 

Bayuk’s Case Appeal Statement (filed 12/06/2019) Vol. 57,  
10020–10026 

Bayuk’s Notice of Appeal (filed 12/06/2019) Vol. 57, 
10027–10030 
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Exhibits to Bayuk’s Notice of Appeal  

Exhibit Document Description  

1 Order Denying [Morabito’s] Claim of Exemption 
(filed 08/02/19) 

Vol. 57,  
10031–10033 

2 Order Denying [Bayuk’s] Claim of Exemption 
and Third Party Claim (filed 08/09/19) 

Vol. 57,  
10034–10038 

3 Order Denying Defendants’ Motion to Make 
Amended or Additional Findings Under NRCP 
52(b), or, in the Alternative, Motion for 
Reconsideration and Denying Plaintiff’s 
Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/19) 

Vol. 57,  
10039–10048 

Notice of Entry of Order Denying Defendants' Motion to 
Make Amended or Additional Findings Under NRCP 52(b), 
or, in the Alternative, Motion for Reconsideration and 
Denying Plaintiff's Countermotion for Fees and Costs 
Pursuant to NRS 7.085 (filed 12/23/2019) 

Vol. 57, 
10049–10052 

Exhibit to Notice of Entry of Order  

Exhibit Document Description  

A Order Denying Defendants’ Motion to Make 
Amended or Additional Findings Under NRCP 
52(b), or, in the Alternative, Motion for 
Reconsideration and Denying Plaintiff’s 
Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/19) 

Vol. 57, 
10053–10062 

Docket Case No. CV13-02663 Vol. 57,  
10063–10111 
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From: Paul Morabito [morabito.pa@gmail.com]
Sent: Monday, October 24, 2011 11:02 AM
To: Stephanie Canastraro; Dennis Vacco
Subject: Attorney Client Privileged Communication
Attachment(s): "Herbst et al.docx"
see attached 

LMWF_SUPP_029661

3981



 

 

Dennis 
 
Per our conversation on Saturday, I want to make sure everything we reviewed 
gets addressed: 
 

1. When will we be getting the draft of the Herbst settlement agreement ? 
2. Desmond and you should arrange a date this week to physically go in to 

see Judge Adams AND either have Judge Infante with you, or scheduled 
on the phone  

3. We need to press immediately for binding arbitration with Judge Infante on 
the Oppio matter 

4. Please send me a brief summary email on the Moreno case so that I can 
understand it 

5. Retain David Groover, a private detective TODAY in Las Vegas and find 
Jeffrey Langan – 7024971955.  He lives with his mother Diana in 
Henderson, NV 

6. Contact Marcus & Millichap and ask them to propose a settlement in the 
Eclectic Case wherein we offer to pay a nominal amount (i.e. less than $1 
million) to settle this case – I want this case CLOSED 

7. We need letters in place from Jon Richmond and Bob Burke confirming 
that they are acting as Counsellors for me in their capacity as attorneys 

8. I want a memo wherein I buy back, as a Nevada resident, the 80% of 
Snowshoe Petroleum Inc., as part of the settlement so as to stymie 
fraudulent conveyance claims.  Sam and Edward should document what 
they have put into the company in cash, and I should pay them back those 
amounts LESS any settlement amount they pay towards the Herbst 
settlement 

9. Cancel my note to my father.  I will cancel the note with Edward wherein I 
will take title back to the building at 1461 Glenneyre in Laguna; have 
USHFCC head lease the building for $150,000 a year NNN; and sell it for 
$3 million to go towards the Herbst settlement 

10. Please get me the bio of your law partner that worked as County Counsel 
in Eric County 

11. Please arrange for a call asap with (a) the Seneca Indian investor’s 
principal and (b) Gerry Lippes, re: USHFCC 

12. Greg Ivanic needs to communicate with Edward, and I, BEFORE a 
document like the one Christian released to Rene Stiegler ever goes out.  
We need a clear plan as to how we are managing this transaction – Bob 
Block needs cash and has a monthly cash burn of $36,000 - $6,000 of that 
is “rent” for his Alabama antenna farm.  If we add a section to the 
Agreement wherein they agree that we are removing some but not all 
conditions, and will pay $30,000 a month now and then $36,000 a month 
when ALL conditions are removed.   PLEASE review the Agreement and 
find out what ADDENDUMS TO THE CONTRACT need to be prepared. 

13. Who is looking at the PPM and getting it ready ? 
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From: Dennis Vacco
Sent: Thursday, November 10, 2011 10:23 AM
To: 'Paul Morabito'
Subject: RE: Baruk Properties, LLC/Paul Morabito/Bank of America, N.A.
Okay,
 
But none of that is in place for today.  Christian has a call into your father’s lawyer to unwind the Ontario
transaction. 
 
From: Paul Morabito [mailto:morabito.pa@gmail.com] 
Sent: Thursday, November 10, 2011 9:55 AM
To: Dennis Vacco
Subject: Re: Baruk Properties, LLC/Paul Morabito/Bank of America, N.A.
 
On this, I have the note that I sold my Dad.  Cancel it, convert it back into a 50% share interest in Snowshoe
Properties, LLC, and give me the right to trigger an option to split the assets and take 1461 Glenneyre and
Edward ends up with 570 Glenneyre

On Wed, Nov 9, 2011 at 4:49 PM, Paul Morabito <morabito.pa@gmail.com> wrote:
But im still on guaranty 

On Nov 9, 2011, at 6:47 PM, "Dennis Vacco" <dvacco@lippes.com> wrote:

Tough to sell if she pulls corporate records which id who the members of Snowshoe Properties LLC are.
 
From: Paul Morabito [mailto:morabito.pa@gmail.com] 
Sent: Wednesday, November 09, 2011 7:43 PM
To: Dennis Vacco
Subject: Re: Baruk Properties, LLC/Paul Morabito/Bank of America, N.A.
 
As far as they are concerned it is a name change - correct ?

On Nov 9, 2011, at 6:41 PM, "Dennis Vacco" <dvacco@lippes.com> wrote:

I sent Michele a note asking her to call me tomorrow.
 
From: Paul Morabito [mailto:morabito.pa@gmail.com] 
Sent: Wednesday, November 09, 2011 7:30 PM
To: Frank Gilmore
Cc: Barry Breslow; Dennis Vacco
Subject: Re: Baruk Properties, LLC/Paul Morabito/Bank of America, N.A.
 
Let's walk through this tomorrow 

On Nov 9, 2011, at 5:39 PM, "Frank Gilmore" <FGilmore@rbsllaw.com> wrote:

Gentlemen,
 
See below.  Please advise so I can respond, if desired.
 
Frank
 

From: Michele Assayag [mailto:michelea@amlegalgroup.com] 
Sent: Wednesday, November 09, 2011 3:39 PM
To: Frank Gilmore
Cc: david.p.maiorella@bankofamerica.com; Regis Guerin
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Subject: RE: Baruk Properties, LLC/Paul Morabito/Bank of America, N.A.

Hello, Mr. Gilmore.  I have had no further response from you to my e-mail of November 3, 2011, and I ask
that you provide me with the information that I request, absent which my client will proceed as permitted
under its operative credit documents.  Thank you, and I look forward to your substantive response. 
 
<image001.jpg>
 
Michele Sabo Assayag
michelea@amlegalgroup.com
 

 

2915 Redhill Avenue
Suite 200
Costa Mesa, CA 92626
Phone: (714) 427-6800
Fax: (714) 427-6888

Three Centerpointe Drive
Suite 190 
Lake Oswego, OR 97035
Phone: (503) 624-6800
Fax: (503) 624-6888

 
CONFIDENTIALITY NOTICE – This e-mail transmission, and any documents, files or previous e-mail messages attached to it may contain
information from the law firm of Assayag Mauss that is confidential or legally privileged. If you are not the intended recipient, or a person
responsible for delivering it to the intended recipient, you are hereby notified that you must not read this transmission and that any
disclosure, copying, printing, distribution or use of any of the information contained in or attached to this transmission is STRICTLY
PROHIBITED. If you have received this transmission in error, please immediately notify the sender by return e-mail and delete the original
transmission and its attachments without reading or saving in any manner. Thank you.
 

 
 
From: Frank Gilmore [mailto:FGilmore@rbsllaw.com] 
Sent: Friday, November 04, 2011 10:06 AM
To: Michele Assayag
Cc: david.p.maiorella@bankofamerica.com; Regis Guerin
Subject: Re: Baruk Properties, LLC/Paul Morabito/Bank of America, N.A.
 
Thank you for your email. We will discuss with our client and somebody from our camp will reply shortly. 

Frank

On Nov 3, 2011, at 3:04 PM, "Michele Assayag" <michelea@amlegalgroup.com> wrote:

Hello, Mr. Gilmore.  My firm is outside counsel to Bank of America, N.A., (“Bank”) in respect
of certain credit transactions between the Bank and entities associated with your client, Paul
Morabito, among others.  The transaction presently in question involves the Bank’s loan in the
original amount of $1,750,000, secured by a deed of trust of first position on real property in
Laguna Beach, California, commonly described as 570 Glenneyre Street (the “Property).  The
Borrower entity in respect of the Property is Baruk Properties, LLC, a Nevada limited liability
company (“Baruk”).  My client has been advised by Fidelity National Title Insurance Company
that on or about October 6, 2010, Baruk transferred the property, via Grant Deed, and without
the consent of the Bank, to an entity known as Snowshoe Properties, LLC, a California Limited
Liability Company (“Snowshoe”).  David Maiorella of the Bank spoke with Mr. Morabito
about this situation on October 31st, and Mr. Maiorella was advised by Mr. Morabito that this
transfer represented nothing more than a Borrower name change, and that documentation exists
substantiating that such was, indeed, the case.  Therefore, by this correspondence, I am
requesting whether you, as counsel for Mr. Morabito, are in possession of such documentation,
and, if so, I am requesting that it be provided to me as soon as possible. Absent the provision of
documentation substantiating Mr. Morabito’s claims in this regard, my client will have no
alternative but to consider the invocation of its default remedies in respect of this particular loan.
Thank you, and I look forward to hearing from you.       
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LMWF_SUPP_077069

3984

mailto:michelea@amlegalgroup.com
tel:%28714%29 427-6800
tel:%28714%29 427-6888
tel:%28503%29 624-6800
tel:%28503%29 624-6888
mailto:FGilmore@rbsllaw.com
mailto:david.p.maiorella@bankofamerica.com
mailto:michelea@amlegalgroup.com
mailto:michelea@amlegalgroup.com


 
2915 Redhill Avenue
Suite 200
Costa Mesa, CA 92626
Phone: (714) 427-6800
Fax: (714) 427-6888

Three Centerpointe Drive
Suite 190 
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CONFIDENTIALITY NOTICE – This e-mail transmission, and any documents, files or previous e-mail messages attached to it
may contain information from the law firm of Assayag Mauss that is confidential or legally privileged. If you are not the
intended recipient, or a person responsible for delivering it to the intended recipient, you are hereby notified that you must not
read this transmission and that any disclosure, copying, printing, distribution or use of any of the information contained in or
attached to this transmission is STRICTLY PROHIBITED. If you have received this transmission in error, please immediately
notify the sender by return e-mail and delete the original transmission and its attachments without reading or saving in any
manner. Thank you.
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1 Barry L. Breslow, Esq. (SBN 3023) 
Frank C. Gilmore, Esq. (SBN 10052) 

2 ROBISON, BELAUSTEGUI, SHARP & LOW 
71 Washington Street 

3 Reno, Nevada 89503 
Tel: (775) 329-3151 I Fax: (775) 329-7941 

4 
Jeffrey L. Hartman, Esq. (SBN 1607) 

5 Hartman & Hartman 
510 W. Plumb Ln., Suite B 

6 Reno, Nevada 89509 
Tel: (775) 334-2800 I Fax: (775) 324-1818 

Counsel for Paul A. Morabito 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF NEVADA 

In re 

PAUL A. MORABITO, an individual, 

Alleged Debtor. 

(RENO) 

Case No. BK-N-13-51237 

Chapter No. 7 

OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 

Date: 
Time: 
Place: 

Judge: 

November 20,2014 
10:00 A.M. 
Courtroom 1 
C. Clifton Young Federal 
Building 
300 Booth Street 
Reno, NV 89509 
Hon. Gregg Zive 

22 Paul A. Morabito ("Morabito"), hereby opposes Petitioning Creditor's Motion for 

23 Summary Judgment (the "Motion") (Doc#13l). This Opposition is made and supported by the 

24 following Memorandum of Points and Authorities, and the attached Declarations. 

25 MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 

26 

27 

28 

I. INTRODUCTION 

At this Court's June 26, 2014, status conference, the Court explained, in no uncertain 

terms, that the determination of whether to grant relief to Petitioning Creditors' on their Petitions 

Robison, Be1austegui, 
Sharp & Low 
71 Washington St. 
Reno, NY 89503 
(775) 329-3151 
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2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

l' 

20 

21 

22 

23 

24 

25 

26 

27 

28 

against Morabito w[luld requifC' a trial and the pre~enlalilln of evide""e. The Court posited that it 

has receivoo several affinnaliollS from both Morabito and Petitioning Creditors throughout this 

pnxess and th"l ha",d on the cnnllicling declarations, the matter should be decided throl1gh 

presentation oftcstimony and findings uffad, nol more det:hiralion>. Petitioning CreuitoTS now 

attempt to soort-cut that process by providing more declarations in suppon [lfthe contention that 

there are no genuine iswes oj'material rad which preclude smnmary relief on the Petition. 

Unsurprisingly, Morabito disagrees. The men: iild thallhere have lxen Tl(l k,,; lhun 26 >':parate 

declarations filed in this casc suggests that the parties view the facts and the equities differently. 

These disagreements are material and ~"b'lanlive, As such, summary judgment is not 

appropriate. lhen: are several issues of material fact that rt:nd~r Sl.Immary relid" on the petitions 

improper. 

Fil""St. Morabito did not admit that h~ is generally not paying his debts v.-hen due. The 

admission to certain portions of paragraph 3 in the Ansv.-er (Doc #128) was in refereoce to 

pw,,~"'aph 3 01" the Allachmentlo Involuntary Petition. The allegation as to whether Morabito is 

generally not paying his debts \'!hen due is an is,ue "I' material disp"te which Morahit" which 

has consist~ntly and I.InambigllOusly disputed since the filing of the Petitions. Mornbito contends 

that with the exception ol'the Petitioning Creditors' judgmcnt he docs pay his debts when due. 

Second, although Petitioning Creditol""S contend othi:r"i>e (Motion rOT Summar)' 

.T udgm~nt, p. 4:9-11), this Petition is most certainly the result of a two-party disp"te that is 

nothing more than a pretext for a debt-wlle<;tion elfort that should have been illldcrtaken through 

lhi: mechanisms of state law. This Court has alread;. made a preliminary ddennination "that \his 

is essentially a two-party collClOtion action," Order,,6 (Doc #94). 

Third, then: is a material dispute as to whdher dismissal and/or ahstention is in the best 

interests of the debtor and the creditors under II CS,C. §305(a)(I). This Court mu,t analyze the 

applicable clements of §305(aXl) which requires lactual tindings from the presentation of 

evidence. Thi~ Court ha.~ previously indicated that "this Court is nm the proper forum for the 

Petitioning Crcditol""S to seek t<J collect on their judgment against the Alleged Debtor. and the 

Dankruptcy Code wa.~ not intended for such purpose~." Order" , 7-8 (J.)oc 1194). Unsurprisingly, 

2 
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1 Petitioning Creditor:'< did not address this point in their Motion. 

2 For thes;: reasom. summury judlSll1ent i~ nol appropriate. Al the vcry least .. \.iorabito is 

3 entitled to an evidentiary hearing to detennine whethcr relief ~holiid he granted on the Petition. 

4 n. APPLICABLE LAW 

5 Morabito gener-Illy COnClll1i with Petitioning Creditors' assessment of the applicable 

6 pn'M:edurallaw, as set forth in their Motion (§4.A). 

7 Howl'ver. in Petitioning Creditors' assessment of the substantive law. the)' negl<:<.:t to gi~e 

8 trealment to one of the primary issue, previousl} rais.ed regarding the applicability of §3 05( a)( 1) 

9 to this case: Specifically. the analysis under §305(a) a~ to whether '"the intere,ls of creditors and 

10 the debtor would be better served hy such dismissal" is based on the totlllit~ ofthl' 

11 cireumstanccs. In re 1\1acke Intern. Trade.lrw;., 370 H.R. 236, 247 (9th Cir.HAP 2(07). There 

12 are ~everal lactors that this Court should consider in detennining whether creditor, and the 

13 debtor will be better served by dism;,sal or SlL~pcnsion under § 305(a), including: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

27 

28 

( 1 ) the economy and efficiency of administration; 

(2) whether another forum is available to protect the interests of 
both parties or there is already a pending proceeding in ~liite court; 

(3) whether federal pHlceedings arc nccessary to reach ajllst and 
eqllitable <;olution; 

(4) whether there is an al\emaliw means of achieving an equitable 
distributioll of a,,;ets; 

(5) whcther the debtor and the creditoN arc able to work Ollt a less 
cxpen,i ve oul-of-collTt arrangement which better serves all interest> in 
th~ ca,:;e; 

(6) whether a non-federal insolvCllcy has procecded so far in those 
proceedings that it would Ix: costly and time COllSl.lming to start alTe~h 
with thc fcdcml bankruptcy process; and 

(7) the purpose for which bankruptcy jurisdiction has been "lUgh!. 

In rc 'vlarci:!.oo., 459 B.R. 27. 46-47 (9th Cir. HAP 2011). These factors r~quire this COl.lrt to 

"make sP'<'~i lie and substantiated findings" in order 10 dctcnninc if §305( a)( l) should appl)·. .!rL 

re Mam. 370 B.R. at 247. These factors are in dispute. Ac.cordingly. a determination on 

§305(aX 1) is not appropriate for summary judgmcnt. 
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1 Ill. STATID1.nn OF RELEVANT FACTS] 

2 In response to Petitioning Creditors "Separate Statement of Undisputed Fa<.'t8" 

3 (Doc#132)("SSOF"), Vforahilo "ITers the following: 

4 L As of the date of tile filillg: oflhe Petition (J~me 20, 20l3), Vforahito did not 

5 heli",ve he had any signiticant noncontingent, undisputed creditors who were not being timely 

6 paid, At the time of the filing of the Petition, Morabito believed that the Herbst Confession of 

7 Judgl"l1Cnl was not a bona fide debt because it was subjed to a di~pl.lle as 1O the validity ol-the 

8 me\hou in which it was filed. SSOF. Exllibi13, ' 5: Exhibit 4. '-8: 

9 2. The only noncantingeot, un<Jispuled creditors which Morabito believed he had as 

10 of June 20, 2013. were installment creditors, and utilit} a~counls, which were each paid monthl;! 

11 wrn:n dlJe, and a debt to his tonner partner Edward lJayuk,. SSOF, Exhibit 3, 15. 

12 1. Morabito has repeatedl)' contended that with the exception of the Herbst debt, he 

13 pays his debts when they come due. SS~I', Exhibit 3, ,,/5; Exhibil4. "i8; Molion \0 Dismiss, p 

14 7:7-8 (Doc#42). 

15 4. As of the date of the Petition, MOHlhilo had olher creditors "ho<;(l claims were 

16 >Ubj~cllo <.Iispute a.~ to both liability and amount. Morabito di<.l not consider \hem 10 t>o;, 

17 siVlificant. Those creditor; were: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

b 

f).'S; Moreno. Mr. Moreno filed an action <lgainst HeThsl and Morahito 

",Ialed 10 a ground lease. "Ibat dispute has been rewh"e<.l and the action 

dismissed with prejudie<:. "10 continuing obligations remain. 

Hm·/ford Fire insurance Company. IIartfonl tikd an action (i)r indemnit)· 

PllTSl.llIl1t to P<iymenl of a performance bond on a construction project 

That dispute has been Iewhed an<.llhe action has been dismissed. As part 

ofthe resolution of that dispute, Morabito execute<.l a promif>'lmy note in 

favor ofIIartford thaI is current and in good standing. See Declaration of' 

releT Dubov.'Sky, Esq., counsel for Harlford, auachod hereto as EXHIIJI"I 

I Each ofthest facts are s.ct forth in the :ot.cl<lr<llion of Paul A. Morabito, attached hereto as 
EXHIBIT 1. 
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2 

3 

4 

5 

6 

7 

8 

9 5. 

2. 

t-'ciectic Properties EasT. LJ.e el 111. Fc\edic and fifteen (15) other 

plaintiffs filed an action against Morabito and approximately twenty-eight 

(28) other <ld"endanls alleging civil RlCO claims. The claims were 

dismissed on the pleading~ b)' the United Stale, District Courl, "l'>orthern 

District of California. The ~inth Circuit Colllt of Appeals aflinned the 

dismi,>al in a pllhlished opinion. Sec Eclectic Proocrties East. LLC v. 

Marsys & Millichap Co., 751 F.3d 990 (9th eiL 2()14). 

Since the dale of the Petition. three additional claims have been asserted against 

10 "'Iambito. ca;:h subject to dispute as to liability and amount: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 6 

b 

Car/Barbieri etal. In Februar)' 2014, Mr. Barbieri med a d.t:mand ror 

arbitration with the American Arbitration Association against Morabito 

and several other respondents regarding a real estate transaction that 

occurred in 2004, The matter is set for hearing in April 2015, but will 

likel}' be mediated long before the hearing date, 

Herbst et ai, In De.:ember 2013, Petitioning Creditors filed an action in 

'\Jnada statc court against Morabito and lllh<:n; alkgin!! violations of 

)levada'~ Unilorm Fraudulent Transfers Act. Discovery has yet to 

commence in that action. 

.4 hrp,d ~I al. In June 2014, Justus Ahrend e/ "I tiled an adion in Los 

Angeles Superior Court again~t Morabito and several others regarding real 

estate transactions that occurred a~ far hack as 2004. That action is in the 

process ol'being dismissed by stipulation of the parties, 

Since the date of the Petition, )Jorahito has paid otT or eliminated several ofb;, 

25 revol ving accounts and other utilil} accounts, such that hi, only remaining creditors arc credit 

26 card debts and a few utility and living expen>le accounts. See, e,g, Second Amended 1003(h) 

27 List ofCrcditors (DocIJ145). 

28 7 Morabito's remairring uehts arc current and in good >;landing. 
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8. Monlbilo h<l~ oblainoo <I declaration from the custodian of records for Time 

2 Warner Cable wherein it affmns that MornbilO is current on his obligation; that he pays his 

3 <lCC()unl when due; that he has always been current, with no negative payment remarks, and that 

of Time Warner has no intere~t in joining any involuntary bankruptcy action. s~ Declaration of 

5 Cu,todian of Time \Varner, attached hereto as EXHIBIT 3, 

6 9. lI,!orahito has obtained a declaration from Hartford (Exhibit 2), wherein Hartford 

7 counsel explains timt Hartford h<!, II(l intention orjoining an involuntary hanhup1c} proceeding 

8 and that Hartford opposes an effort to place Morabito in bankruptcy because it deprives Hartford 

9 of king able to enlorce Morabito's settlement obligations. 

10 10. Morabito has obtained <I de<;laralion from Edward Bayuk (attached hereto as 

11 F:XHIBIT 4), wherein Bayuk affirms that he has forgiven the debt owed to him by Morabito vi<l 

12 gift; that he h",~ no intention "rjoining any bankruptcy action: and that he would not submit a 

13 proof of claim in banknlptcy in the event relieri~ gnmled on the petition. 

14 11. Mombilo has obtained a declaration from Carl Barbieri (attached hereto as 

15 EXHIBIT 5). wherein Barbieri explains that he is the process of negotiating a settlement of the 

16 AAA Action claims v,ith Morabito, although no agreement has )'e\ been reached. He opposes 

17 any eflorts to plu~e "'orahi\o into bankruptcy as that will deprive him of the ability to maintain 

18 the AAA Action against :Morabito in the forum or his choosing. Further, Barbieri explains that 

19 impl~mentalion of an automatic stay in bankruptc), would prejudice him gr~utly. a'i ther~ i, an 

20 arbitration hearing d<lte ,et for April 2015, and he very much desil't's to maintain that arbitration 

21 date in order to achieve speedy resolution of the matter, should it not ,elile. Further, Barbieri 

22 declares that if\1o"wito were forced into bankruptcy. he recognizes dle possibility. ifnot the 

23 likelihood, that the!v\A claim would be di>charged and he would he left with the possibility of 

24 no recover)' and nn opportunity for settlement. Lastly, Barbieri has declare<.! that il \lr. Morahito 

25 were adjudged bankrupt. any settlement agreement reached her,veen he and ).·lorabilO would be 

26 unenforceable and likely discharged. Accordingly, he is ~\mngl)' opposed to such a result. 

27 

28 

12. Morabito has obtain.:d a declaration from the custodian of records fiJr lh~ 1m 

Angeles fkpartment of Power & Water wherein it al1irms that Morabito is current on his 

6 
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I account; that he pays his aCCOlUll when due: that he has always been current. with no negative 

2 p"-ymtmt remarks, and that it has no intcl'\':st in joining any involuntary bankruptcy action. Sec 

3 Declaration of Los Angele~ Department orPower & Water, attached hereto as EXHIBIT 6 

4 13. Attached as EXHIBIT 7 are redacted copies of the credit card statements for the 

5 ~redit cards Morabito maintained as of the date of the Petition. As the Court will sec, these bills 

6 were being paid every month. and although a balance wa, carried. the acctlUnL~ were current and 

7 not in default. 

14. Although Morabito bas resided in California since 2009, Petitioning Creditors 

9 have made no effort to domesticate their Conre,sion of ludgment in California or attempted to 

10 exocldc their lndgmcnt according to California law. 

II 15. The onl)' elTort Petitioning Crcditors have made tov.lIrd exceuting thcir 

12 Confession of Judgment was to take Morabito's deposition. \10 other collection dTorts ha~e 

13 been attempted in the last sixteen months since the Judgment was filed. indicating that 

14 Petitioning Creditors are not genuinel)' interested in eollceting their debtll~ing state court 

15 exeelltion proceedings, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IV. ARGLMENT 

A. There Exisis A Genuine Material Disputes Ahout Whether Morabito b 
Generally I'ot Payiug His Deht. When Due. 

\1ornbito has never admilted that he docs not pay his debts when due. The paragraphs 

referenced in Morabito's Answer were keyed to the paragraphs of the sJX-~ifie allegations 

contained in the "Attachment to Involnntary Petition." (Doc# 1 , p.3-5). K o\hing in Morahito', 

Answer can be read as an admis~ion that he qualifies for involuntary bankruptcy because he does 

not pay his dehts when they come due, To the contrary, \1or.lbito has repeated!)' and 

continnously contended that he pay~ his debts when they come due. and that. with the exception 

oiPetilioning Creditors, he maintains no other creditors who would have any intcrest in joining 

the Petition. SSOF, Exhibit 3, '-5: Exhibit 4, , 8: Motion to Dhmi"",. p.7:7-8 (DocJ+42). 

Pditinning Cl'\':ditors "gotcha" argument is disingenoous and should be disregurded, The 

Federal Rules oiCivil Procedure explain that the "[p]leading, must be construed so as to do 

7 
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justice." fed. R. Civ. P. 8(e). In that context. 'vforahito'~ Answer must he read to include a 

2 denial or Petitioning Creditors' assertion that Morabito is a proper camlidate for involuntary 

3 bankrupt.c), undn §303(h).2 

4 .\1orabito does not contend llrut Petitioning Creditors do not meet the numerosity 

5 requirement or ~303(b)(1 ).lbat contention was abandoned and will not be asserted. 
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1. App(ring the "Tutfl{it), lifThe Circumstanas" Test to This Cau 
£Mflhli~hes A Material Dispute of Fact As to Whether },Iorabi/o 
Generally Pays His Debts When They CUffle DUI!. 

There is a genuine and material dispute aoout whether .\1orabito. as of the date of the 

filing of the Petition. wa, "generall} not paying his debts when due" pursuant to §303(h)(I). llle 

Petitioning Creditors bear the burden of establi~hing this fact. In re WLB-RSK Venture, 320 

B.R. 221, (RAP 9th Cir. 20M) (citing In re MeEvov, 37 B.R. 197, 199 (Bankr.E.D,Va. 1984)). 

Petitioning C!"l:di\or; are corred in their citation to Vortex Fishin~. 277 FJd at ]072, 

where the court explained that "establishing the existence or a lew unpaid debL\"" is not enough to 

meet the burden. Other fado'" like "the amount of the delinquency, the materiality of the 

nonpayment. and the nature of the condn<:l orlbe dehtor's affairs" an: important considerations as 

well. hi. Further. as this issue is raised in summary judb'lllent. Morabito i~ entitled to haye all 

the cvidence viewed in a light mostlayorablc to him. lIamctt v, Cenloni. 31 r.3d 813. 815 (9th 

eir. \ 'f94), 

Although Momhito docs not contest the fact that he lack> the reS(lurce~ to pay 

Petitioning Creditor' s Confe~sion of) udgment, lhis docs not end the analysis nnder §303(h)( I). 

Morabito ha.~ contended, and has SUpJXlrted "'1th admi~5ihle evidence. that all or his other 

creditors are paid as Iho>e dehts come due. SSO)" Exhibit 3, 15; Exhibit 4, 'lj8; Motion to 

f)i~mi,"", p,7:7-g (Doc#42). The Bankruptcy C{lde dnes not define the tcnn "'generally not 

paying," but the Ninth Circuit has adopted a "'totality of the circum~tance~" test I"r detennining 

",klher a debtor is generally not paying its dehts under s.cetion 303(h)(I). III K Vortex fishjm'. 

277 F.3d 1057. 1072 (9th Cir. 2(02). ImJXlrtantl". it ha, heen wdl-recognized that it is: 

, If the Court detemlines that \.1orabito's Answer is defective, \.1onlhi\o reo;pecU'ully o;t:eh kave 
to amend the Answer. pursuant to Fed. R. Civ. P. 15(a)(2), s.o that he can more expressly deny 
the allegations. 

8 
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a factuaL as distinguished from legal, determination. Tllere i~ no 
single mathemalkal lilrmula that can be used to determine whether 
the standard has or has not been met. The divcp.;ity exhibited by 
those suffering financial dime:;s call> for a broad delloilion mlher 
than a mech'miC<li \est 

2 COLl.IF~ 0'\ FI"',KR1:I'T(Y 1 303.31, p. 303-93 (Alan N. Resnick & Hemy J. Sommer cds., 16th 

cd.). This "broad definition" includes a number of lact-,pecific circumstances, none 01" which 

aTe di~positive, and none of which arc given particular weight in every circumstance. ld. 

The COU.lHI. 0\ BA"-:KRUPH'Y application ofthc '"totality of circumstances" faclors arc 

wdl-rccognized and often cited. While WIDe uflhose factor, favor Petitioning Cre<.li\ur~' 

request lor relier (e.s. the amount oftnc debtor's debts compared to the debtor's yearly income), 

the majority of the ra~tor~ militate agam,,/ relief on the Petition, 

One of the factors consistently reco~iz~d by the courts is the ''nature oJ'the condU(:\ or 

the deblor's all'aiTS," Vortex. 277 F3d at 1072, It is this factor that distinguishcs the facts of this 

case from In re Smith. 415 RR, 222 (Hankr, ,",D, Tex, 200<,1). which was cited by the Petitioning 

Creditors, Petitioning Creditors cite the case for the proposition that because 99"10 of the ueblors' 

aggregate claim~ were not being paid, \1orahito should be similarly adjudged to be generally not 

paying his debts when due, However, in that ea<;e there v.'Cre ,\'cverai ciaimanI,\' who were not 

Jx,ing paid - including insiders - and the court made imponant note oi'tbe I'aCl that the debtor 

had transferred the bulk orhi~ a,set~ into an oft:shore irrevocable trust. ld, at 228, 

Lndoubtedly, the court considered the "nature oIthe conduct of the debtor's affairs" to be lcss­

than-honorable in a blatant allcmpt to avoid paying the creditors, The exact opposite of that 

scenario is present here, 

As preViOll<;\ y explained to this Court, :viorabito JiqllidatM A I J. of his ar..<;ets in order to 

pay the Petitioning Cn:ditors on their claim. Soc Morabito Dedarntioll, '-~6-l2, SSOF Exhibit 3, 

Indeed, Monlbito has paid Petitioning Creditors approximate\)' S8.000.00() toward their claim. 

Id. The only reason he has not paid more is because he lacks the Te\.t'urees \(l J.o ,,'- Thi, is not 

a sc.:enario where Morabito has made pa~'ln~ntt() other creditors in preference over Petitioning 

Creditors, or that Monlbiw has conducted his business affairs in sllCh a wa) as to minimi7.-C tnc 

ability "I· the Petitioning Creditors to be paid. To the contrary, :viombito wid everylhing he 

9 
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I OV.11Cd and paid it to Petitioning Creditors in order to satisfy his obligations to them. 

2 These unC()ntrovertcd faets dovetail into another of the COIJIERS fadol';: "the debtor's 

3 ~tatemen\ 0(' a <;uhjeclive desire to pay the debts." See In re IIrumsen, 320 B.R 188, 202 n.43 

4 (llAP IDth Cir. 2005). It bears repeating that this is not a situation where Morabito ignored 

5 Petilioning Creditors' claims and went about his busill<:SS with inditl'erence to the debt they claim 

(, he owed them. lndee<:L e"erything that has OOcn presented in Petitioning Creditors' Y1otion. and 

7 the SSOF, substantiates Morabito's claim that be liquidated his a~scts out of a desire to pay the 

8 claim, and that a significant amount was paid to Pelitioning CTt'di WI'; loward ~ali~tiu;tion of the 

9 claim. Y1orabito contiml, this in his 0 .... '11 declarations submitted to this Court. SSOI', Exhibit 3, 

10 '-6. rhns, this ease is distillb'Uishable from the cases ciled by Petitioning Creditors where the 

II deblor!; (iln;ed the petitioners' hand in seeking bankruptcy pnl\O:dion. 
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2. A Singfe-Crt!ditor Cfuim Doe.~ Nol QUa/if) as "Generally Nol Paying 
Deb"'~ Wht'n They Comt Due. 

1\ i~ undisputed that tllC only creditor not being limel~' paid i~ Pelitioning C redilor. TheTt' 

arc no other lX'tential or actual creditors who have nnJXIid dcbts that would qualify under 

§303(h)( I). ThL"fC is substantial authority, in nearl)' every CireuiL that "single-ereditor" petition, 

do not meet the burden or establishing that a debtor "generally does not pa)" his debts when due. 

unless accompanied by s.ome meusuTt' llr Iraud or scam intended to isolate that particular 

creditllr. In Ie Nordhrock, 772 F.2d 397 (8th Cir.1985); 111 n; Smilh, 123 B.R. 423 

(Bankr . .\1.D.fla 1990); In ll' Ax IInd.u.strics. In~., 127 B.R. 482, 484 (S.D. f1a 1991); PM.., line y, 

D9lini4. 116 B.R. 583 (Bankr.S.D.Ohio 19'Xl); In re H.I.J.R. Propcnics, UcUVCI, 115 1lR. 275 

(D.Colo.l990); In ll' (}QI<l Bond C{)rp., 9~ ll.R. 128 (Bankr.D.R.1.1989); In re Fales, 73 B.R. 44 

(Bankr.S.D.Ohio 1987); In re Blaine Richards & Co .. 16 B.R. 362, 365 (Bankr.F..D.\LY.1982) 

("ordinarily ther-e <,;all be no order for reliefbasecl upon the mere failure to pay a sin0e 

creditor"); In rc KV Semim:. In~., 8 B.R. 663 (llankr.S.D.Fla 198 I); Maner of 7H Land & 

Cattle Co., Ii B.R. 29, 31 (13ankr.D.Nev.1980). These cases. and the preeminent commentator on 

the subject (COLLIERS) focus first on the language of the statute that requires Petitioncrs to 

provide th<ll.\1orabito docs uot"generall} P'lY such debtor's debts" when they come due. The 

10 
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statute rderences d£brs as plural, suggesting that Congres5 intended that relief under 303(h}(l) 

would n:q ... ire a debtor derault on more than just a single debt. l'aroline v. lJ<J!inf{. lib B.R. 583, 

585 (Bkncy.S.D.ohio.1990)("'relt.rence of § 303(h)(] 1 to the dehtor'~ nonpayment of his uebt", 

father than debt, the courts have generally held that the nonpa)1nent of a single debt does not 

constitute 11 default general enough to qualify for rdicflmdcr * 303(h)(I)"}(cmphasis added). 

l'urther, the courts applying this interpretation conclude thai if a debtor Jail s in onl)' one 

of his obligations, then it cannot be said he is "generally" not paying his debts. See In I"<' Central 

Ilobron Aswcjares. 41 R.R. 444, 448-49 (D. Hawaii 1984). As the cases explain, olle instance 

docs not a "generality" make. 14. There are sevend ~a~" induding one \lev""'" ~a.<;e> whkh 

support this conclusion. 

The case of Matter or?H r.and & CallIe Co., 6 B.R. 29. 31 (Hankr.D.l\c\'.19~O), is on 

point hen:. In that case, a bank filed three petition:; li)T invoilmtary bankruptcy again~t two 

individuals and an '-'1ltity on the basis of a defaulted promiss.ory note. ld. at 30. As in this case. 

the court explained that: 

th~re is in Ibis ease really only one central issue: Is an alJegation 
that the alleged debtors have failed to pay one creditl)f ~onstitute 
'generally not paying sl.l~h debtor's dehl~'? Or stated another way, 
under wbat ~lTI;ums\;lllces maya sinsJc creditor establish a case for 
involuntary bankruptcy with only proof of a default in respect to 
the debt or debts owing to him? 

Id. at 30-31. In answering the questions it posed, the court explained that "it may be assumed 

that ill the ordinar} case there can be no order for relief with no more proof than mere failure to 

meet liability to a single creditor." ll,!. The court then examined thc various "special 

circumstance" exceptions to that rule. Those include the &:cnarlo where the petitioner "show~ 

that he cannot possibly ob\ain adequate relief in the ordinary courts without resorting to the 

Fhmkruptcy Conrt," Oll.. at 32), and where thlud, trick, or artilicc rcsulted in isolation ofthc 

crcditor. 14. CriticalJ), the court explained that "the burden i, upon pditioner to show thallbe 

ovcTdra"ll account was an unusual single m,b\ cr~ated by special circumstances ... A mere 

overdrawn acCOWlI is insul"fic.ienc" [d. at33. 

7H Land & ~ has direct application 10 the case at hand. It is undisputed that 

II 
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1 ~'Iorabilo has only one outstanding Wlpaid bona tide ~reditor. ) Thal credilor 1'; the Pdi\ioning 

2 Creditors. Thcrc is no otner basis upon which it CDuld be argued that Morabito "generally" docs 

3 nol p;ly hi~ debts when dl!e_ In their Motion, Petitioning Crcditon; have not substantiated any 

4 claim that an exception to the single-creditor rule should apply here because of Ii-dud or because 

~ lhey lack the ability to obtain state-court rdief. ACCDrdingly, Petitioning Creditors have not met 

6 their burden of eslabl ishing all)' "sp<Xial ~ir(:umstances" which override the presumption lhal, 

7 without more, a single creditor liability is insuflicient to meet the burden of §J03(h)(J). 

8 There exist substantial and matcrial disputes offact as to whether Morabito is "gcncrally 

9 not paying" his deb\> when they come du~_ Aecord;ngl~', sllmmary jwlgment on this ;SSl!e is 

10 inappropriate and the Motion mils! be denied. 

11 B. 
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Peli liolling C redilor, have rightly conceded, in oral argument to this Court, that this case 

is a two-party dispute. (Status Hearillj!: 011 J line 26. 2014). Petilioning Credilors expbin~d lh"l 

although this is a two-party dispute. relief is warranted because they are unable to obtain 

adequate remedies under slale law_ Illlhe Motion lor Summary Judgment, Petitioning Creditors 

have not provided sufficient admissible evidence on this i5~ue \0 support tIJt, arj!:umen\ that no 

genuin~ i ... w~ "rmaterial fact exists as to this isslIC. Even so, there is no evidence in the present 

record supporting Petitioning Creditono' n~w position thaI this case is not a t wo-purty dispute. 

It is conceded that at the time of the filinj!:, Mornbi\o was engag~d illli\igalion in whkh 

he fac;ed potenlialli"bilit}_ However, these contingent liabilities - which were subject to 

disputes as to liability and amount - do not chanj!:e the anal}sis as to whether this case is a two-

party di,pu\e, Fin;l, none 01' tho>c other creditors were eligible to submit a petition under 

~303(b) because their claims were disputed_ Second, when asked by Petitioning Creditors \0 

participale in this action, none of the claimants accepted. Thus, it was true 011 lilt: dale ol"lhe 

Petition date, and it is true now: thi> i~ a two-party colfeetion action instigated by Petitioning 

Crediton in o,der to collect a two-party debt. Thi, CmIrt was correct when it stated that '"this 

J For purposes of this argument, Morabito as~umes, wi\hollt conecciing, that Petitioning 
Creditors' claim is no\ '·S<.Ibjecllo dispute as to liability or amount"' 

12 
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."'-. "~'" '<'>r;o ~ l_ 
'l""_~ "_ ',", .. .." i" ",,...,,,, 

Court is not the propt:r ii)rum for the Pctilionin~ Creditors to seek to collect on their j~gmenl 

against the Alleged Debtor, and the Bankruptc} Cude .",.a~ not intended for such purposes." 

(Order, " 7, Doc#\l4). Nothing that has happened or be"", di'iCovereci ~ince then changes lhat 

oonclusion. AowNingl)'. Sllmmary judgment is not warranted. 

c. 

This Court illdkaled iL~ inlent to have a hearing on the issue ofwhethcr it should gr.WI 

relief on the Petitions or apply §305(a)(1) dismissaL4 'vtorabito contends that summary 

jlldgrnent ,hould not he entered until the Court hus hdd a hearing and made tindings regarding 

whether the interests urlhe credi\(JTS and debtor are better served by dismissal instead ol"relief on 

lh~ Pelilion. 

It is app,"enl giyen the facts of this case that the intere:;t llfVfllr-<lbitll and his creditors arc 

best served by the dismissal o!'the Peti\ion. Tv.u primary considerations support this conclu:;illn: 

First, the pradi~e or pcnnitting sill£lc-creditor petitionen; to uti1iz~ the Bankruptcy code in 

substitution for state co Lilt execution remedies is not supported by the Code or the ')\'erwhelming 

authorities on the subject. Petitioning: Creditors have taken no action which suggests they have 

genuinely attempted to execllte on thcirjudgment under state law. In the 16 months since the 

Confession of Judgment wa:; tiled, the)' have not domesticated their Judgment in Morabito's 

home Slate, and, aside from a single deposition, have taken no action to execute on the Judgment. 

4lbe ana.IY'is under section 305(a) as to whelher "the interests of creditors and the debtor would 
be better served 11)' such dismissal" is based on the totality or the circumstances, In ll' Macke 
lnt'll!fuk, 370 RR. at 247. There are several factor.! that Ihe bankruptc;' court may consider to 
detenninc whether cn:ditor.! and the debtor ",ill be better served by dismi~l or su<;pension 
under § 305(a), including: (I) the econom} and efficiency of administration: (2) whether anolher 
forum is lIvlIilable to protect the interests of both parties or there is already a pending pw'.:eeding 
in statc court; (3) whether federal proceedings are nece~sar} to reach ajlL~t and equitable 
>olution; (4) whether there is an alternative means of achieving an equilllble distribution of 
assets: (5) wocther the debtor and the creditors arc able to wort out a less eXl"'n~ive Olil-of-eourt 
arrangement which octtcr serves all interest~ in the case; (6) whether a non-federal insoh'eTlC;' 
has proceeded so rar in lhose proceedings that it would be costly and time consuming to ~llIrt 
alresh with the federal bankruptcy proccss: and (7) the pUIpO>e for which bankruptcy jurisdiction 
has 'been sought. lure Gdb. Slip Copy, 20\3 WL 129G79{1, at *6 (RAP 9th Cir. 
2013)( Ullpuhlished) 
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"""-. "'''-"'' ':"'p " "',.. 'I .i_,,,,, ,, 
'Woo. 'v ... .,·, 
1"1:· "'-,, " 

This 500"'1; that Petitioning Creditors hope thaI [hi, Court will do their slal~-law colledion ''''rk 

al taxpayer expensc. 

The hankrurl<;~' court is not a collection agency and an involWltary bankruptcy action 

should not be llsed as an alternative collect;"n procedure lOT a single cnill;lor. SIle, e.g_, ~ 

Mountain Dairies. 11K" 372 B.R. 623 (Dankr. S.D.N.Y. 2007); In It Macke Intern. Trade. Inc., 

370 RR. at 247. Courts h<lve been very critical of creditors "utilizing the hankruptcy court as a 

collection agency instead of going to state COlJri where c.()ll&:tion claim, ar~ pmperly 11100."' In 

re Century Tile and Marble. Inc., 152 13.R. 688, 689 (Bankr. S.D. Fla.l993). In light of 

Petitioning Cr<:ditors' utter Imli.lTe 10 lollow any of the procedures available to them under state 

law, the Petition must be viewed as nothing more limn a [wo-parly ~olk~tion <ldion. 

Second, in light of the Petitioning Creditors' contention that their Judgment is noll­

dischargeable, relief on the Petiti'1n will es~nlially wipe out all of Morabito's current and non­

defaulted creditors but leave Petitioning creditors in the >arne position they are in now, Relief on 

the Petition will sev~rely prej udice Morabito's other creditors beeause it win deprive them of the 

ability to rccdvc payments '1n Morabito's monthly obligations and the abilily to mainlain their 

<I~wun[s and actions on their ov,n terms and in the forums '1fthcir choosing. All of the creditors 

who responded to MOnlbito's "'quests ror a declaration have indicated that they would oppose an 

elTort to place \1orabilO in bankruptcy beeause they would be d~pri .. ed 01 a CI,lTrent and paying 

custom~r with an impe<:eable pa)locnt histolj". In other words, the best interests of all ofthe 

creditors but one at<: better served by dismi,sal orthe Petition, not relief on the Petition. 

The case ofln ro \1acke Int')lradc, 370 RR. at 243, 247, supports this analysis. In thaI 

case the petitioning creditor dedined 10 utilize statc court remedies in favor of involuntary 

banhuptCj'. The court concluded that the matter wa, nol IiI li,r bankruptc), court. Id. 

Specifically, the alleged debtor (i) did not need debt adjustment, (ii) did not need a br~athing 

spell from creditors, (iii) did not need a discharg~ and a fresh start, and (iv) therc appeared to be 

nothing to reorganize or even liquidate. The bankruptcy court not~d th<lt il"lhere "ere, it could be 

pursu~d in state colIrl, if necessary. However, further continuation of the case would only lead to 

administrative expenses, and would be a waste of judicial re'sources. Id. 

14 
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Each of these considerations apply here. There is no need tor a debt a<Jju~tm~nt ltlr any 

2 other creditor as they are all cement s.av~ Petitioner,: there i, no pussibility hen: of a "fresh start" 

3 becaust' Pdi\ioners strongly contend that their debt is non·dischargeabJc, meaning that the 

4 process will benefit nobody but Petitioners; there arc no assets. substantial or otherv.ise, that 

5 ,""oLIld be liqLIidated, and there is no J1<)s~ihility or a reorganization_ Simply put, the creditor 

(, body as a whole would not benefit from a Morabito bankruptcy. Considering the factors at play 

7 here, dismissal is the more appropriate relief. Srnnmary judgment to the Petitioners i~ Tl{)t 

8 warranted Or appropriate_ 

9 v. CONCLt:SIO~ 

10 There are several genuine and material disputes offact thal pn:dLId~ entr)' ofsunumll'Y 

11 judgment, F urtber. con~iderinl! the totality of the circumstances, dismissal of the Petition is the 

12 more appropriate result here. Morabito respectfully requests an Order denying the Motion for 

i3 Summary Judgment and an Order <Jismissing the Petition LInder §305(aXl). 
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Date: October3,2014 ROBISOI\, BELAUlTEGUI. SHARP & LOW 
71 Wa~hingl{)n Slr~et 
Reno. :-Ievada 89503 

HARL\lAN & HARTMAN 
510 W, Plrnnb Ln., Suite B 
Reno, Kevada 89509 

By: i~i Frank C. Gilmore 
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Barry L. Breslow, Esq. (SBN 30n) 
Frank C. Gilmore. Esq. (SBN 10(52) 
JellTe)' 1,_ Hartman, Fsq. (SF!'\' 16(7) 
Attorneys for P~ul A. 'Yforabito 
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Barfy L. Breslow, Esq. (SBN 3023)
Prartk C. Gilmore, Esq. (SBN 10052) 
ROBISON, BELAUSTEGUI, SHARP & LOW 
71 Washington Street 
Reno, Nevada 89503
Tel: (775) 329-3151 / Fax: (775) 329-7941

Jeffrey L. Hartman, Esq. (SBN 1607)
Hartman & Hartman 
510 W. Plumb Ln., Suite B 
Reno, Nevada 89509
Tel: (775) 334-2800 / Fax: (775) 324-1818 

Counsel for Paul A. Morabito

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF NEVADA 

(RENO)

In re

PAUL A. MORABITO, an individual. 

Alleged Debtor.

Case No. BK-N-13-51237 

Chapter No. 7

OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT

Date:
Time:
Place:

Judge:

November 20, 2014 
10:00 A.M.
Courtroom 1
C. Clifton Young Federal 
Building 
300 Booth Street 
Reno, NV 89509 
Hon. Gregg Zive

Paul A. Morabito (“Morabito”), hereby opposes Petitioning Creditor’s Motion for 

Summary Judgment (the “Motion”) (Doc#131). This Opposition is made and supported by the 

following Memorandum of Points and Authorities, and the attached Declarations.

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 

I. INTRODUCTION

At this Court’s June 26, 2014, status conference, the Court explained, in no uncertain 

terms, that the determination of whether to grant relief to Petitioning Creditors’ on their Petitions

1 Sfy that this is'k trua oopy:

Deputy Clark,/Bankruptcy Go
Attest:
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against M<’rabito would require a trial and the presentation of evidence. The Court posited tliat it 

has received several affirmations from both Morabito and Petitioning Creditors throughout this 

process and that based on the conflicting declarations, the matter should be decided through 

presentation olTesuinony and findings of fact, not more declarations. Petitioning Creditors now 

attempt to short-cut that process by providing more declarations in support of the contention that 

there are no genuine issues of material fact which preclude summary relief on the Petition, 

Unsurprisingly. Morabito disagrees. The mere fact that there have been no less than 26 separate 

declarations tiled in this ca.se suggests that the parties view the facts and the equities differently. 

These disagreements are material and substantive. As such, summary judgment is not 

appropriate. There are several issues of materia! tact that render summary relief on the petitions 

improper.

First. Morabito did not admit that he is generally not paying his debts when due. The 

admission to certain portions of paragraph 3 in the Answer (Doc #128) was in reference to 

paragraph 3 of the Attachment to Involuntary Petition, The allegation as to whether Morabito is 

generally not paying his debts when due is an issue of material dispute which Morabito which 

has consistently and unambiguou.sly disputed since the filing of the Petitions. Morabito contends 

that with the e.\ceplion of the Petitioning Creditors' judgment he does pay his debts when due.

Second, although Petitioning Creditors contend otherwise (.Motion for Summary 

Judgment, p. 4:9-11). this Petition is most certainly the result of a two-party dispute that is 

nothing more than a pretext for a debt-collection effort that should have been undertaken through 

the mechanisms of state law. This Court has already made a preliminary detemaination "that this 

is essentially a two-party collection action.” Order, f6 (Doc #94).

Third, there is a materia! dispute as to whether dismissal and/or abstention is in the best 

interests of the debtor and the creditors under 11 U.S.C. §305(a)( 1). This Court must analyze the 

applicable elements of §305(aXl) which requires factual findings from the presentation of 

evidence. This Court has previously indicated that “this Court is not the proper forurn for the 

Petitioning Credi tors to seek to collect on their judgment against the Alleged Debtor, and the 

Bankruptcy Code was not intended for such purposes.” Order, c1!7-8 (Doc #94). Unsurprisingly,

Su.aa-. & :.,ow 
:<cne.
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f*t‘i,!tiot>ing ('rediu)rh did not address this point in their Motion.

For these reasons, summat^ judgment is not appropriate. At the very least. Morabiio is 

entitled to an evidentiary hearing to determine whether relief should be granted on the Petition.

II. APPLICABLE LAW

Morabito generally concurs with Petitioning Creditors' assessment of the applicable 

procedural law. as set forth in their Motion (§4,A),

However, in Petitioning Creditors' assessment of the substantive law. they neglect to give 

treatment to one of the primary issues previously raised regarding the applicability of §305(a)( 1) 

to this case; Specifically, the analysis under §305(a) as to whether i‘the interests of creditors and 

the debtor would be better served by such dismissal" is based on the totality of the 

circumstances. In re Macke Intern. Trade. Inc.. 370 B.R. 236, 247 (9th Cir. BAP 2007). There 

are several factors that this Court should consider in determining whether creditors and the 

debtor will be better served by dismissal or suspension under § 305ta), including;

(1) the economy and efficiency of administration;

(2) whether another forum is available to protect the interests of 
both parties or there is already a pending proceeding in state court;

(3) whether federal proceedings are necessary to reach a j ust and 
equitable solution;

(4) whether there is an alternative means of achieving an equitable 
distribution of assets;

(5) whether the debtor and the creditors are able to work out a less 
expensive out-of-court arrangement which belter serves ail interests in 
the case;

(6) whether a non-federal insolvency has proceeded so far in those 
proceedings that it would be costly and time consuming to start afresh 
with the federal bankruptcy process; and

(7) the purpose for which bankruptcy jurisdiction has been sought.

In re Marciano. 459 B.R. 27. 46-47 (9th Cir. BAP 2011). These factors require this Court to 

■‘make specific and substantiated findings" in order to determine if §305(a)(!) should apply. ln_ 

re Macke. 370 B.R. at 247. These factors are in dispute. Accordingly, a determination on 

§305la)(l) is not appropriate for summary judgment.

k<;h;.son HcUiuNCgm, 
S'haip A'. i..vAV 
"i St
RenG, N V
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'll!. ^STATEMENT OF RELEVANT FACTS1

in response to Petitioning Creditors "Separate Statement of Undisputed Facts" 

(Doc^i.tlH^SSOF"), Morabilo offers tlic following:

1. As of the date of the filing of the Petition (June 20. 2013), Morabito did not 

believe he had any significant noncontingent, undisputed creditors who were not being timely 

paid. At the time of the filing of the Petition, Morabito believed that the llerbst Confession of 

Judgment w'as not a bona fide debt because it wtis subject to a dispute as to the validity of the 

method in which it was filed. SSOF. Exhibit 3, ^5; Exhibit 4,1[8;

2 The only noncontingent, undisputed creditors which Morabito believed he had as 

of June 20. 2013, were installment creditors, and utility accounts, which were each paid monthly 

when due, and a debt to his former partner Edward Bayuk., SSOF. Exhibit 3, *5.

3. Morabito has repeatedly contended that with the exception of the l lerbst debt, he 

pays his debts when they come due. SSOF, Exhibit 3, f:5; Exhibit 4, ^8; Motion to Dismiss, p. 

7:7-8 (Doc#42).

4. .As of the date of the Petition, Morabito had other creditors whose claims were 

subject to dispute as to both liability and amount. Morabito did not consider them to be 

significant. Those creditors were:

a. Desi Moreno. Mr. Moreno filed an action against Herbsl and Morabito 

related to a ground lease. That dispute has been resol ved and the action 

dismissed with prejudice. No continuing obligations remain.

b. Hartford Fire Insurance Company. Hartford filed an action for indemnil.) 

pursuant to payment of a performance bond on a construction project.

That dispute has been resolved and the action has been dismissed, .As pan 

of the resolution of that dispute, Morabito executed a promissory note in 

favor of Hartford that is current and in good standing. See Declaration of 

Peter Dubowsky. Esq., counsel for Hanford, attached hereto as EXHIBIT

1 Each of these facts are set forth in the Declaration of Paul A. Morabito, attached hereto as
EXHIBIT 1

Lie'.uu
Sharp & i.-i ’vv 

Vvashir-g-nn
KvT:.v n 'v
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c. Eclectic Properties East, LLC e! al. Eclectic and fifteen (i 5) other

plaintiffs filed an action against Morabito and approximately twenty-eight 

(28) other defendants alleging civil RICO claims. The claims were 

dismissed on the pleadings by the United States District Court, Northern 

District of California. The Ninth Circuit Court of Appeals affirmed the 

dismissal in a published opinion. See Eclectic Properties East, L,I.C v. 

Marcus & Miliichao Co.. 751 F.3d 990 (9th Cir. 2014).

5. Since the date of the Petition, three additional claims have been asserted against 

Morabito. each subject to dispute as to liability and amount:

a. Carl Barhieri et al. In February 2014, Mr, Barbieri filed a demand for 

arbitration with the American Arbitration Association against Morabito 

and several other respondents regarding a real estate transaction that 

occurred in 2004. The matter is set for hearing in .April 2015, but w ill 

likely be mediated long before the hearing date.

b. Herbsl et al. In December 2013, Petitioning Creditors filed an. action in 

Nevada state court against Morabito and others alleging violations of 

Nevada's Uniform Fraudulent Transfers Act. Discovery has yet to 

commence in that action.

c. Ahrend et al. In June 2014, Justus Alirend ei al filed an action in Los 

Angeles Superior Court against Morabito and several others regarding real 

estate transactions that occurred as far back as 2004. That action is in the 

process of being dismissed by stipulation of the parties.

6. Since the date of the Petition, Morabito has paid off or eliminated several of his 

revolving accounts and other utility accounts, such that his only remaining creditors are credit 

card debts and a few utility and living expense accounts. See. e.g. Second Amended 1003(b) 

L.ist of Creditors (Doc# 145).

7. Morabito’s remaining debts are current and in good standing.
KvthiSOli. DCi,
sh:\rp A- ' ;• V, 
■■ 1 'v#.i>h:nv.-r.

-n< : too,.;
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/ Jj!. Morabito has obtained a declaration t'rorn the custodian of records for l ime 

Warner Cable wherein it alTirms that Morabito is current on his obligation; that he pays his 

account when due; that he has always been current, with no negative payment remarks, and that 

Time Warner has no interest in joining any involuntary bankruptcy action. See Declaration of 

Custodian of Time 'W'arner, attached hereto as EXHIBIT 3.

9. Morabito has obtained a declaration from Hartford (Exhibit 2). wherein Hartford 

counsel explains that Hartford has no intention of joining an involuntary bankruptcy proceeding 

and that Hartford opposes an effort to place Morabito in bankruptcy because it deprives Hartford 

of being able to enforce Morabito’s settlement obligations.

10. Morabito has obtained a declaration from Edward Bayuk (attached hereto as 

EXHIBIT 4). wherein Bayuk affirms that he has forgiven the debt owed to him by Morabito via 

gift; that he has no intention of joining any bankruptcy action; and that he would not submit a 

proof of claim in bankruptcy in the event relief is granted on the petition.

1 !. Morabito has obtained a declaration from Carl Barbieri (attached hereto as 

EXHIBIT 5), wherein Barbieri explains that he is the process of negotiating a settlement of the 

AAA Action claims with Morabito, although no agreement has yet been reached. He opposes 

any efforts to place Morabito into bankruptcy as that will deprive him of the ability to maintain 

the .AAA Action against Morabito in the forum of his choosing. Further. Barbieri explains that 

implementation of an automatic stay in bankruptcy would prejudice him greatly, as there is an 

arbitration hearing dale set for April 2015, and he very much desires to maintain that arbitration 

dale in order to achieve speedy resolution of the matter, should it not settle. Further. Barbieri 

declares that if Morabito were forced into bankruptcy, he recognizes the possibility, if not the 

likelihood, that the A.4.A claim would be discharged and he would be left with the possibility of 

no recovery and no opportunity for settlement. Lastly, Barbieri has declared that if Mr. Morabito 

were adjudged bankrupt, any settlement agreement reached between he and Morabito would be 

unenforceable and likely discharged. Accordingly, he is strongly opposed to such a result,

12. .Morabito has obtained a declaration from the custodian of records for the Los 

Angeles Department of Power & Water wherein it affirms that Morabito is current on his
Rohison.

A
"1 Wasi: 
Keno N'; ; KQ'U:
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accounU that he pays his account when due; that he has always been current, with no negative 

payment remarks, and that it has no interest in joining any involuntary bankruptcy action. See 

Declaration of Los Angeles Department of Power & Water, attached hereto as EXHIBIT 6.

13. Attached as EXHIBIT 7 are redacted copies of the credit card statements for the 

credit cards Morabito maintained as of the date of the Petition. .As the Court will see, these bills 

were being paid every month, and although a balance was carried, the accounts were current and 

not in default.

14. .Although Morabito has resided in California since 2009, Petitioning Creditors 

has t* made no effort to domesticate their Confession of Judgment in California or attempted to 

execute their Judgment according to California law.

15. The only effort Petitioning Creditors have made toward e.xecuting their 

Confession of Judgment was to take Morabito"s deposition. No other collection efforts have 

been attempted in the last sixteen months since the Judgment was filed, indicating that 

Petitioning Creditors are not genuinely interested in collecting their debt using state court 

c.xccution proceedings.

IV. ARGUMENT

A. There Exists A Genuine Material Disputes About Whether Morabito Is
Generally Not Paving His Debts When Due.

Morabito has never admitted that he does not pay his debts when due. The paragraphs 

referenced in Morabito's .Answer were keyed to the paragraphs of the specific allegations 

contained in the "Attachment lo Involuntary Petition.” (Doc#l. p..3-5). Nothing in Morabito's 

Answer can be read as an admission that he qualifies for involuntary bankruptcy because he does 

not pay his debts when they come due. To the contrary, Morabito has repeatedly and 

continuously contended that he pays his debts when they come due, and that, with the exception 

of Petitioning Creditors, he maintains no other creditors who would have any interest in Joining 

the Petition. SSOF, Exhibit 3, f5; Exhibit 4, f8; Motion to Dismiss. p.7:7-8 (Doc#42).

Petitioning Creditors ’‘gotcha” argument is disingenuous and should be disregarded. 1 he 

Federal Rules of Civil Procedure explain that the “[pjleadings must be construed so as to do
Rob'Non rjcuiu.'.'c 
•MKUp A' i.PV.
■fo 'v.'asliu.uioii St 
Ren.v W kvVA
i ' 5: ^'
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justice.; Fed. R. Civ. P. 8(e). in that context, Morabito’s Answer must be read to include a 

denial of Petitioning Creditors’ assertion that Morabito is a proper candidate for involuntary 

bankruptcy under §303(b)./'

Morabito does not contend that Petitioning Creditors do not meet the numerosity 

requirement of §303(b)( 1), Tliat contention was abandoned and will not be asserted.

/. Applying the ''Totality of The Circumstances ” Test to This Case 
Establishes A Material Dispute of Fact As to Whether Morabito 
Generally Pays His Debts When They Come Due.

There is a genuine and material dispute about whether Morabito, as of the date of the 

filing of the Petition, was "generally not paying his debts when due” pursuant to §303(h)( 1). 1 he 

Petitioning Creditors bear the burden of establishing this fact. In re WLB-RSK Venture. 320 

B.R. 221. (BAP 9th Cir. 2004) (citing In re McEvov. 37 B.R. 197, 199 (Bankr.E.D.Va. 1984)).

Petitioning Creditors are correct in their citation to Vortex Fishing. 277 F.3d at 1072. 

w here the court explained that "'establishing the existence of a few unpaid debts” is not enough to 

meet the burden. Other factors like "the amount of the delinquency, the materiality otThe 

nonpayment, and the nature of the conduct of the debtor's affairs” are important considerations as 

well. Id. Further, as this issue is raised in summary judgment, Morabito is entitled to have all 

the evidence viewed in a light most favorable to him. Barnett v. Cemoni. 31 F.3d 813. 815 (9th 

Cir. 1994).

Although Morabito does not contest the fact that he lacks the resources to pay 

Petitioning Creditor's Confession of Judgment, this does not end the analysis under §303(h)(l). 

Morabito has contended, and has supported with admissible evidence, that all of his other 

creditors are paid as those debts come due. SSOF, Exhibit 3, f5; Exhibit 4, c8; Motion to 

Dismiss, p.7:7-8 (Doc#42). The Bankruptcy Code does not define the term "generally not 

paying.” but the Ninth Circuit has adopted a “totality of the circumstances” test for determining 

whether a debtor is generally not paying its debts under section 303(h)(1). In re Vortex Fishinu. 

277 F.3d 1057, 1072 (9th Cir. 2002). Importantly, it has been well-recognized that it is:

* If the C'ourt determines that Morabito's Answer is defective, Morabito respectfully seeks leave 
to amend the Answer, pursuant to Fed. R. Civ. P. 15(a)(2), so that he can more expressly deny 
the allegations.

8
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* - a factual, as distinguished from legal, determination. I'here is no
single mathematical formula that can be used to determine whether 
the standard has or has not been met. The diversity exhibited by 
those suffering financial distress calls for a broad definition rather 
than a mechanical test.

2 Coi.i.iLR ON B.'VKKRUPTCY f 303.31, p. 303-93 (AlanN. Resnick & Henry J. Sommer eds.. 16th 

ed.). This "broad definitionM includes a number of fact-specific circumstances, none of which 

are dispositive, and none of which are given particular weight in every circumstance. Id.

t he Coll ier  on  Bankruptcy  application of the “totality of circumstances” factors are 

well-recognized and often cited. While some of those factors favor Petitioning Creditors' 

request for relief (e.g. the amount ofthe debtor's debts compared to the debtor’s yearly income), 

the majority ofthe factors militate against relief on the Petition.

One ofthe factors consistently recognized by the courts is the "nature ofthe conduct of 

the debtor's affairs." Vortex. 277 F.3d at 1072. It is this factor that distinguishes the facts of this 

case from In re Smiih. 415 B.R. 222 (Bankr. N.D. Tex. 2009), which was cited by the Petitioning 

Creditors. Petitioning Creditors cite the case for the proposition that because 99% ofthe debtors' 

aggregate claims were not being paid. Morabito should be similarly adjudged to be generally not 

paying his debts when due. However, in that case there were several claimants who were not 

being paid -- including insiders - and the court made important note ofthe fact that the debtor 

had transferred the bulk of his assets into an off-shore irrevocable trust. Id. at 228.

Undoubtedly, the court considered the "nature ofthe conduct ofthe debtor's affairs" to be less- 

ihan-honorable in a blatant attempt to avoid paying the creditors. The exact opposite of that 

scenario is present here.

As previously explained to this Court, Morabito liquidated ALL of his assets in order to 

pay the Petitioning Creditors on their claim. See Morabito Declaration, 5-16-12. SSOF Exhibit 3. 

Indeed. Morabito has paid Petitioning Creditors approximately $8,000,000 toward their claim.

Id- The only reason he has not paid more is because he lacks the resources to do so. This is not 

a scenario where Morabito has made payment to other creditors in preference over Petitioning 

C'reditors, or that Morabito has conducted his business affairs in such a way as to minimize the 

ability ofthe Petitioning Creditors to be paid. To the contrary, .Morabito sold everything he
RoOison 
■Miax p A.

Wash 
Rc !;0 \ 

-c, V;
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iDwned jand paid it to Petitioning Creditors in order to satisfy his obligations to them.

These uncontroverted facts dovetail into another of the Collie rs  factors: "Ihe debtor's 

statement of a subjective desire to pay the debts." See In re Harmsen. 320 B.R. 188, 202 n.43 

(BAP lOth Cir. 2005). It bears repeating that this is not a situation where Morabito ignored 

Petitioning Creditors' claims and went about his business with indifference to the debt they claim 

he owed them. Indeed, everything that has been presented in Petitioning Creditors’ Motion, and 

die SSOF, substantiates Morabito’s claim that he liquidated his assets out of a desire to pay the 

claim, and that a significant amount was paid to Petitioning Creditors toward satisfaction of the 

claim. Morabito confirms this in his own declarations submitted to this Court, SSOF. Exhibit 3, 

*A. Thus, this case is distinguishable from the cases cited by Petitioning Creditors where the 

debtors forced the petitioners' hand in seeking bankruptcy protection.

2. A Single-Creditor Claim Does Not Qualify as '"'Generally Not Paying 
Debts” When They Come Due,

It is undisputed that the only creditor not being timely paid is Petitioning Creditor. There 

are no other potential or actual creditors who have unpaid debts that would qualify under 

§303(h)(l), There is substantial authority, in nearly every Circuit, that “single-creditor" petitions 

do not meet the burden of establishing that a debtor “generally does not pay” his debts when due, 

unless accompanied by some measure of fraud or scam intended to isolate that particular 

creditor. In re Nordbrock. 772 F.2d 397 (8th Cir. 1985); In re Smith. 123 B.R. 423 

j Bankr.M.i ).Fla. 1990); In re Axl Industries, Inc.. 127 B.R. 482. 484 tS.D.Ha.1991): Paroline v. 

Doling. 116 B.R. 583 (Bankr.S.D.Ohio 1990); In re Properties. Denver. 115 B.R. 275

(D.Colo. 1990); In re Gold Bond Coro.. 98 B.R. 128 (Bankr.D.R.I.1989); In re Fales. 73 B.R. 44 

(Bankr.S.D.Ohio 1987); In re Blaine Richards & Co., 16 B.R. 362, 365 (Bankr.E.D.N.Y. 1982) 

(“ordinarily there can be no order for relief based upon the mere failure to pay a single 

creditor’); In re R.V. Seating. Inc.. 8 B.R. 663 (Bankr.S.D.Fla.l981): Matter of 7H l.and &

Cattle Co.. 6 B.R. 29, 31 (Bankt.D.Nev. 1980). These cases, and the preeminent commentator on 

the subject (Colliers ) focus first on the language of the statute that requires Petitioners to 

provide that Morabito does not “generally pay such debtor’s debts” when they come due. The

10
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statute References debts as plural, suggesting that Congress intended that relief under 303(h)(l) 

would require a debtor default on more than just a single debt. Paroline v. Doling, 116 B.R. 583. 

585 (Bkrtcy.S.DOhio.lOQOj/^reference of § 303fh)(l) to the debtor's nonpayment of his debts, 

rather than debt, the courts have generally held that the nonpayment of a single debt does not 

constitute a default general enough to qualify for relief under § 3031 h)(!)”)(emphasis added).

Further, the courts applying this interpretation conclude that if a debtor fails in only one 

of his obligations, then it cannot be said he is “generally” not paying his debts. See In re Central 

Hobron Associates, 41 B.R. 444. 448-49 (D.Hawaii 1984). As the cases explain, one instance 

does not a “generality” make. Id. There are several cases, including one Nevada ca.se, which 

support this conclusion,

The case of Matter of 711 Land & Cattle Co.. 6 B.R. 29. 31 (Bankr D.Nev. 1980), is on 

point here. In that case, a bank filed three petitions for involuntary bankruptcy against two 

individuals and an entity on the basis of a defaulted promissory note. Id. at 30. As in this case, 

the court explained that;

there is in this case really only one central issue; Is an allegation 
that the alleged debtors have failed to pay one creditor constitute 
■generally not paying such debtor’s debts’? Or stated another way, 
under what circumstances may a single creditor establish a case for 
involuniarj' bankruptcy with only proof of a default in respect to 
the debt or debts ow ing to him?

Id. at 30-31. In answering the questions it posed, the court explained that "it may be assumed 

that in the ordinary case there can be no order for relief with no more proof than mere failure to 

meet liability to a single creditor.” Id- The court then examined the various "‘special 

circumstance” exceptions to that rule. Those include the scenario where the petitioner "shows 

that he cannot possibly obtain adequate relief in the ordinary courts without resorting to the 

Bankruptcy Court,” (id. at 32). and where fraud, trick, or artifice resulted in isolation of the 

creditor. Id. Critically, the court explained that “the burden is upon petitioner to show that the 

overdrawn account was an unusual single debt created by special circumstances ... .A mere 

overdrawn account is insufficient.” Id. at 33.

711 Land & Cattle has direct application to the case at hand. It is undisputed that

Siint-1 i.-rw 
:U-r:o NV 8?'
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•Vlorabifo has only one outstanding unpaid bona tide creditor/’ That creditor is the Petitioning 

Creditors. There is no other basis upon which it could be argued that Morabito ’‘generally" does 

not pay his debts when due. In their Motion, Petitioning Creditors have not substantiated any 

claim that an exception to the single-creditor rule should apply here because of fraud or because 

they lack the ability to obtain state-court relief. Accordingly, Petitioning Creditors have not met 

their burden of establishing any "special circumstances" which override the presumption that, 

without more, a single creditor liability is insufficient to meet the burden of §303(h)( 1).

There exist substantial and material disputes of fact as to whether Morabito is "generally 

not paying" his debts when they come due. Accordingly, summary judgment on this issue is 

inappropriate and the Motion must be denied.

B. Summary Judgment is Inappropriate Because Thi.s Is a Two-Party Dispute
That Does Not Belong In Bankruptcy Court.

Petitioning Creditors have rightly conceded, in oral argument to this Court, that this case 

is a two-party dispute. (Status Hearing on June 26, 2014). Petitioning Creditors explained that 

although this is a two-party dispute, relief is warranted because they are unable to obtain 

adequate remedies under state law/ In the Motion for Summary Judgment, Petitioning Creditors 

have not provided sufficient admissible evidence on this issue to support the argument that no 

genuine issue of material fact exists as to this issue. Even so. there is no evidence in the present 

record supporting Petitioning Creditors' new position that this case is not a two-party dispute.

It is conceded that at the time of the filing. Morabito was engaged in litigation in w'hich 

he faced potential liability. However, these contingent liabilities - which were subject to 

disputes as to liability and amount - do not change the analysis as to whether this case is a two- 

party dispute. First, none of those other creditors were eligible to submit a petition under 

§303(b) because their claims were disputed. Second, when asked by Petitioning Creditors to 

part icipate in this action, none of the claimants accepted. Thus, it was true on the date of the 

Petition date, and it is true now: this is a two-party collection action instigated by Petitioning 

Creditors in order to collect a two-party debt. This Court was correct when it stated that "this

'Kv>h:sr-n iiehui.sie 
A ;

7; Si
Keno. NV 8030 •

l‘or purposes of this argument, Morabito assumes, without conceding, that Petitioning 
Creditors’ claim is not '‘subject to di,spute as to liability or amount,"

12
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Court i1* not the proper forum for the Petitioning Creditors to seek to collect on their judgment 

against the Alleged Debtor, and the Bankruptcy Code was not intended for such purposes" 

(Order, f7, Doc#94). Nothing that has happened or been discovered since then changes that 

conclusion. .Accordingly, summary' judgment is not warranted.

C. There Exists a Genuine Material Dispute A.s To Whether the “Interests of
Creditors and the Debtor Would be Better Serv ed” By Dismissal of the
Action.

This Court indicated its intent to have a hearing on the issue of whether it should gram 

reliei'on the Petitions or apply §305(a)( 1) dismissal.4 Morabito contends that summary 

judgment should not be entered until the Court has held a hearing and made findings regarding 

whether the interests of the creditors and debtor are better served by dismissal instead of relief on 

the Petition.

It is apparent given the facts of this case that the interest of Morabito and his creditors are 

best served by the dismissal of the Petition. Two primary considerations support this conclusion: 

First, the practice of permitting single-creditor petitioners to utilize the Bankruptcy code in 

subsliluiion for slate court execution remedies is not supported by the Code or the overwhelming 

authorities on the subject. Petitioning Creditors have taken no action which suggests they have 

genuinely attempted to execute on their judgment under state law. In the 16 months since the 

Confession oi Judgment was filed, they have not domesticated their Judgment in Morabito's 

home stale, and. aside from a single deposition, have taken no action to execute on the Judgment.

b-'rusoii, 
vimp X '

'A rfshmj’i.M 
Acr.v. Nk'v-

4 The analysis under section 305(a) as to whether "the interests of creditors and the debtor would 
be better served by such dismissal'’ is based on the totality of the circumstances. In re Macke 
InCl Trade. 370 B.R. at 247. There are several factors that the bankruptcy court may consider to 
determine whether creditors and the debtor will be better served by dismissal or suspension 
under § 305(a), including: (1) the economy and efficiency of administration; (2) whether another 
forum is available to protect the interests of both parties or there is already a pending proceeding 
in state court; (3) whether federal proceedings are necessary to reach a jusl and equitable 
solution; (4) whether there is an alternative means of achieving an equitable distribution o1' 
assets; (5) whether the debtor and the creditors are able to work out a less expensive out-of-court 
arrangement which better serves all interests in the case; (6) whether a non-federal insolvency 
has proceeded so far in those proceedings that it would be costly and time consuming to start 
afresh with the federal bankruptcy process; and {7) the purpose for which bankruptcy jurisdiction 
has been sought. In re Gelb. Slip Copy, 2013 WL 1296790, at *6 (BAP 9th Cir.
201 3)(unpublished)

13
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.I his shows that Petitioning Creditors hope that this Court will do their state-law collection work 

at taxpayer expense.

The bankruptcy court is not a collection agency and an involuntary bankruptcy action 

should not be used as an alternative collection procedure for a single creditor. See. e.g.. In re 

Mouniam Paines, Inc.. 372 B.R. 623 (Bankr. S.D.N.Y. 2007); In re Macke Intern. Trade. Inc.. 

370 B.R. at 247. Courts have been very critical of creditors "utilizing the bankruptcy court as a 

collection agency instead of going to state court where collection claims are properly filed.’' in 

re Century File and Marble. .Inc.. 152 B.R. 688, 689 (Bankr, S.D. Fla. 1993). In light of 

Petitioning. Creditors' utter failure to follow any of the procedures available to them under state 

law, the Petition must be viewed as nothing more than a two-party collection action.

Second, in light of the Petitioning Creditors’ contention that their Judgment is non- 

dischargeable. relief on the Petition will essentially wipe out ail of Morabito’s current and non- 

defaulted creditors but leave Petitioning creditors in the same position they are in now. Relief on 

the Petition will severely prejudice .Morabito’s other creditors because it will deprive them of the 

ability to receive payments on Morabito’s monthly obligations and the ability to maintain their 

accounts and actions on their own terms and in the forums of their choosing. All of the creditors 

who responded to Morabito’s requests for a declaration have indicated that they would oppose an 

effort to place Morabito in bankruptcy because they w'ould be deprived of a current and paying 

customer with an impeccable payment history-'. In other words, the best interests of all of the 

creditors but one are better served by dismissal of the Petition, not relief on the Petition.

The ca.se of In re Macke Int’l Trade. 370 B.R. at 243. 247, supports this analysis. In that 

case the petitioning creditor declined to utilize state court remedies in favor of involuntary 

bankruptcy. The court concluded that the matter was not fit for bankruptcy court. |d. 

Specifically, the alleged debtor (i) did not need debt adjustment, (ii) did not need a breathing 

spell from creditors, (iii) did not need a discharge and a fresh start, and (iv) there appeared to be 

nothing to reorganize or even liquidate. The bankruptcy court noted that if there were, it couid be 

pursued in state court, if necessary. How-ever, further continuation of the ca.se would only lead to 

administrative expenses, and would be a waste of judicial resources, id-

14
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Each of these considerations apply here. There is no need for a debt adjustment for any 

other creditor as they arc all current save Petitioners; there is no possibility' here of a "fresh suin’ 

because Petitioners strongly contend that their debt is non-dischtirgeable, meaning that the 

process will benefit nobody but Petitioners; there are no assets, substantial or otherwise, that 

would be liquidated, and there is no possibility of a reorganization. Simply put, the creditor 

body as a whole w'ould not benefit from a Morabito bankruptcy . Considering the factors at play 

here, dismissal is the more appropriate relief Summary judgment to the Petitioners is not 

warranted or appropriate.

V. CONCLUSION

There are several genuine and material disputes of fact that preclude entry of summary 

j udgment Further, considering the totality of the circumstances, dismissal of the Petition is the 

more appropriate result here, Morabito respectfully requests an Order denying the Motion for 

Summary .ludgment and an Order dismissing the Petition under §305(a){’l).

Date: October 3, 2014 ROBISON, BELAIJSTEGIJI. SHARP & LOW 
71 Washington Street 
Reno, Nevada 89503

HARTMAN & HAR'I IVIAN 
510 W. Plumb Ln., Suite B 
Reno, Nevada 89509

By; /s/ Frank C. Gilmore
Barry L. Breslow, Esq. (SBN 3023)
Frank C. Gilmore, Esq. (SBN 10052) 
Jeffrey L. Hartman, Esq. (SBN 1607) 
Attorneys for Paul A. Morabito
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Barry I... Breslow, Esq, (SBN 3023)
Frank C Gilmore. Esq. (SBN 10052) 
ROBISON, BELAUS1 EGO, SHARP & LOW 
71 Wa.shington Street 
Reno. Nevada 89503
Tel; (775) 329-3151 / Fax: (775) 329-7941

Jeffrey L, Hartman, Esq. (SBN 1607)
Hartman & Hartman 
510 W. Plumb Ln.. Suite B 
Reno. Nevada 89509
Tel; (775) 334-2800 / Fax: (775) 324-1818 

Counsel for Paul A, Morabivo

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF NEVADA 

(RENO)

In re

PAl/1, .A. .V10RAB1TO, an individual. 

Alleged Debtor.

Case No. BK-N-13-51237 

Chapter No. 7

DECLARATION OF PAU L A. 
MORABITO IN SUPPORT OF 
OPPOSITION TO MOTION' FOR 
SUMMARY JUDGMENT

Date; November 20, 2013 
Time; 10:00 A.M,
Place; Courtroom I

C. Clifton Young Federal Building 
300 Booth Street 
Reno, N V 89509 

Judge: Hon. Gregg Zive

i, Paul A. Morabito, declare under penalty of perjury as follows:

1. 1 am the named Alleged Debtor and do make this Declaration of my own personal 

knowledge.

2. As of the date of the filing of the Petition (June 20, 2013 ), 1 did not believe 1 had 

any significant noncontingent, undisputed creditors who were not being timely paid. At the time

■vaart’ A. :.ov.
" : Vv S’
Reno Nv S-Rt).'
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Gf the fifing of the Petition, I believed that the Herbst Confession of Judgment was not a bona 

fide debt because it was subject to a dispute as to the validity of the method in which it was filed. 

SSOF, Exhibit 3, ,75; Exhibit 4, f8;

3, The only noncontingent, undisputed creditors which 1 believed 1 had as of June 

20. 2013. were installment creditors, and utility accounts, which were each paid monthly when 

due, and a debt, to rny former partner Edward Bayuk,. SSOF. Exhibit 3. ^5.

4, 1 have repeatedly contended that with the exception of the Herbst debt. I pay my

debts when they come due. SSOF, Exhibit 3,1[5; Exhibit 4, *|8; Motion to Dismiss. p.7:7-8 

(Doc#42),

5. As of the date of the Petition. I had other creditors w hose claims were subject to 

di.spule as to both liability and amount. I did not consider them to be significant. Those creditors

were:

a. Dt'si Moreno. .Mr. Moreno filed an action against Herbst and me to related 

to a ground lease. That dispute has been resolved and the action dismissed with prejudice. No 

continuing obligation.s remain.

b- Hartford Fire Insurance Company, i lartford filed an action for indemnity 

pursuam to payiiicnl of a performance bond on a construction project. Thai dispute has been 

resolved and the action has been dismi.ssed. As part of the resolution of that dispute, I executed a 

proiiiis.sory note in favor of Hartford that is current and in good standing. See Declaration of 

Peter Dubowsky, Esq., counsel for Hartford, attached to the Opposition as EXHIBIT 2.

c. Eclectic Properties East, I.LC et al. Eclectic and fifteen (15) other 

plaintiffs filed an action against me and approximately twenty-eight (28) other defendants 

alleging civil RICO claims. The claims were dismissed on the pleadings by the United Statc.s 

District Court, Northern District of California. The Ninth Circuit Court of Appeals affirmed the 

dismissal in a published opinion. See Eclectic Properties East. I..LC v, Marcus & Millichap Co.. 

751 F.3d 990 (9th Cir, 2014).

6. Since the date of the Petition, three additional claims have been asserted against 

me. each subject to dispute as to liability and amount;

ViitEp i' ;
' , M ushiMgi'. trt M 

'\ V h'-t':-’''■
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“ • a. Carl Barnieri ei al. In February 2014. Mr. Barbieri filed a demand for

arbitration with the American Arbitration Association against me and several other respondents 

regarding a real estate transaction that occurred in 2004. The matter is set for hearing in April 

2015, but will likely be mediated long before the hearing date.

b. Herhsl el al. In December 2013. Petitioning Creditors filed an action in 

Nevada state court against me and others alleging violations of Nevada’s Uniform Fraud ulent 

Transfers Act. Discovery has yet to commence in that action.

c. Ahrend el al. In June 2014. Justus Ahrend et al filed an action in Los 

Angeles Superior Court against Morabito and several others regarding real estate transactions 

that occurred in as far back as 2004. That action is in the process of being dismissed by 

stipulation of the parlies.

7. Since the date of the Petition.! have paid off or eliminated several of m) 

revolving accounts and other utility accounts, such that my only remaining creditors are credit 

card debts and a few utility and living expense accounts. See, e.g. Second Amended 1003(b) l.ist 

of Creditors (Doc4143).

8. My remaining debts are current and in good standing.

9. 1 have obtained a declaration from the custodian of records for lime Warner 

Cable wherein it affirms that I am current on my obligation; that 1 pay my account when due; that 

1 have always been current, with no negative payment remarks, and that Time Warner has no 

interest in joining any involuntary bankruptcy action. See Declaration of Custodian of Time 

Warner. attached to the Opposition as EXHIBIT 3.

}(). I hav e obtained a declaration from Hartford (Exhibit 2), wherein Hartford counsel 

explains that Hartford has no intention of joining an involuntary bankruptcy proceeding and that 

Hartford opposes an effort to place me in bankruptcy because it deprives Hartford of being able 

to enforce my settlement obligations.

11. I have obtained a declaration from Edward Bayuk (attached to the Opposition as 

EXHIBIT 4), wherein Bayuk affirms that he has forgiven the debt owed to him by me; that he 

has no intention of joining any bankruptcy action; and that he would not submit a proof of claim
IC'fu-vor,. Bcla:.\'c; 

p 6. i.ow

'r; W tisiunpiort Si 
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•in bankmptcy in the event relief is granted on the petition.

12- I have obtained a declaration from Carl Barbieri (attached to the Opposition as 

EXHIBIT 5), wherein Barbieri explains that he is the process of negotiating a settlement of the 

AAA Action claims with me, although no agreement has yet been reached. He opposes any 

efforts to place me into bankruptcy as that will deprive him of the ability to maintain the AAA 

Action against me in the forum of his choosing. Further, Barbieri explains that implementation 

of an automatic stay in bankruptcy would prejudice him greatly, as there is an arbitration hearing 

dale set for April 2015. and he vety much desires to maintain that arbitration date in order to 

achieve speedy resolution of the matter, should it not settle. Further, Barbieri declares that if i 

were forced into bankniptcy, he recognizes the possibility, if not the likelihood, that the AAA 

claim would be discharged and he would be left with the possibility of no recovery and no 

opportunity for settlement. Lastly, Barbieri has declared that ifl were adjudged bankrupt, any 

selllement agreement reached between he and I would be unenforceable and likely discharged. 

Accordingly, he is strongly opposed to such a result.

13. 1 have obtained a declaration from the custodian of records for llie l,os Angeles 

Department of Power & Water wherein it affirms that I am current on my account: that 1 pay my 

account when due; that I have always been current, with no negative payment remarks, and that it 

has no interest in joining any involuntary bankruptcy action. See Declaration of Los .Angeles 

Deparlmeni oi' Power & Water, attached to the Opposition as EXHIBIT 6.

14. .Attached to the Opposition as EXHIBIT 7 are true and correct redacted copies ot' 

the credit card statements for the credit cards 1 maintained as of the date of the Petition.

15. Although I have resided in California since 2009. Petitioning Creditors have made 

no effort to domesticate their Confession of Judgment in California or attempted to execute their 

Judgment according to California law.

16. I he only effort Petitioning Creditors have made toward executing their 

Confession ol'Judgment was to take my deposition. No other collection efforts have been 

attempted in the last sixteen, months since the Judgment was filed, indicating that Petitioning 

Creditors are not collecting their debt using state court execution proceedings.

4
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775) 329-3151

Dated this <5'^ day of 2014.

PAUL A. MORABITO
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Barry L. Breslow, Esq, (SBN 3023)
Frank C. Gilmore. Esq. (SBN 10052)
ROBISON, BELAUSTEGUI, SHARP & LOW
71 Washington Street
Reno, Nevada 89503
Tel; (775) 329-3151 / Fax: (775) 329-7941

Jeffrey L. Hartman, Esq. (SBN 1607)
Hartman & Hartman
510 W, Plumb Ln,, Suite B
Reno, Nevada 89509
Tel: (775) 334-2800 / Fax: (775) 324-1818

Counsel for Paul A. Morabito

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF NEVADA 

(RENO)

In re

PAUL A, MORABITO, an individual 

Alleged Debtor.

Case No. BK-N-13-51237 

Chapter No. 7

DECLARATION OF COUNSEL FOR 
HARTFORD FIRE INSURANCE 
COMPANY IN OPPOSITION TO 
PETITIONING CREDITORS’ MOTION 
FOR SUMMARY JUDGMENT

Date: November 20, 2013 
Time: 10:00 A.M.
Place; Courtroom 1

C. Clifton Young Federal Building 
300 Booth Street 
Reno, NV 89509 

Judge; Hon. Gregg Zive

I, Peter Dubowsky, Esq,, declare under penalty of perjury as follows:

1. lam counsel of record for HARTFORD FIRE INSURANCE COMPANY 

2, On behalf of Hartford. I filed a claim against Paul Morabito seeking indemnity 

pursuant to a performance bond issued by Hartford to one of Morabito’s former

4T: .7- i
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entities (Second Judicial District Court, Case No. CV13-01126)

3, Morabito and Hartford have resolved the claim and the complaint has 

been dismissed pursuant to the terms of a confidential settlement agreement.

4, Morabito is current on all obligations owed to Hartford, and, as a result, 

Hartford has no intent or desire to join the involuntary bankruptcy proceedings as a 

petitioning creditor.

5, Hartford would oppose any efforts to place Morabito into bankruptcy as 

that will likely result in a discharge of Morabito’s obligations to Hartford, and further 

deprives Hartford of being able to enforce the terms of the parties’ confidential 

settlement agreement,

DATED this..J>o day of September. 2014.

DUBOWSKY LAW OFFICE
330 South Third Street "Sjjite 680 
Las Vegas, Nevada 89.1-01

16

17

18 

19

PETEP DUBOV/SKY (SSN 4072)
Abneys for HARTFORD FIRE INSURANCE COMPANY

2.7

24
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26

^ d. i -Vv

4032



Case 13-51237-gwz Doc 146 Entered 10/03/14 15:18:17 Page 25 of 45

EXHIBIT 3

EXHIBIT 3

4033



Case 13-51237-gwz Doc 146 Entered 10/03/14 15:18:17 Page 26 of 45

Ses. 23. 2514 4;25PM RBS&L No. 0945 P, 2/3

1

2

3

4

5

6 

7 

&

9

10 

11 

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28
Bciittfteyul, 

a*p*u>w 
71 WttlwWBSi. 
Jlmo.NVJ9»3 
(773)nW131

Barry L Breslow, Esq, (SBN 3023)
Frank C. Gilmore, Esq, (SBN 10052)
ROBISON. BELAUSTEGUI, SHARP & LOW
71 Washington Street
Reno, Nevada 89503
Tel: (775) 328-3151 / Fax: (775) 329-7941

Jeffrey L. Hartman, Esq. (SBN 1607)
Hartman & Hartman
510 W. Plumb Ln.. Suit# B
Reno, Nevada 89509
Tei: (775) 334-2800 / Fax: (775) 324-1818

Counsel for Paul A. Morabito

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF NEVADA 

(RENO)

In re

PAULA. MORABITO, an individual, 

Alleged Debtor.

Case No. BK-N-13-61237 

Chapter No. 7

DECLARATION OF CUSTODIAN OF 
RECORDS FOR TIME WARNER CABLE 
IN OPPOSITION TO PETITIONING 
CREDITORS' MOTION FOR SUMMARY 
JUDGMENT

Date: November 20. 2013 
Tame: 10:00 A.M.
Place; Courtroom 1

C. CfHton Young Federal Building 
300 Booth Street 
Reno, NV 89509 

Judge: Hon. Gregg Zive

declare under penalty of perjury as follows:I, Robert Suter________

1 lam the custodian of record for TIME WARNER CABLE, a creditor of

Paul A. Morabito, and do make this Dedaration pursuant to the records maintained by 

me.

1
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Kftwm. Rolauntgre., 
ShBJ,* Lavf 
71 W4shiwn$i 
Rcoo,NV 89503 
(?75)32$-3151

2 Paul A. Morabfto is a customer of TIME WARNER CABLE, which provides 

cable T V. and internet.

3. I can confirm that Paul A. Morablto's aosount Is maintained in good 

standing and he has a history of timely payments on his account, with no negative 

payment remarks.

4. I can confirm that Mr Morabito pays his account when due. and, as a 

result, TIME WARNER CABLE has no intent or desire to join the involuntary bankruptcy 

proceedings.

DATED this 26 day of September, 2014,

TIME WARNER CABLE

£UJ-A.o^
By:. Robert Suter

Its; Sr ■ Analyst TWC Herndon VA
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i itni iSi.,: aue 4 ciaiUvtO voiu'N a!;J ,7' ii;„!ka ih- . ik.Ja.vax'n a* VUv i-K-a

il ■ i iv ■ i \ d 'X.. vi L‘.x 7

.78 i .i.n a lonncr busiiwas  partner Oi Paul Mx-rabiio
:.X!.Prj'.,..:4 . >..aA4 . uj-'i 

A- < vW

■' Wowiwvioi' 'O
N7- V>- ■

v'-tv f
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i Pfi-.ir ki SvfWfiiht-r 1, 2k: ;, i van a vredilur Ms'.. iVl«>r.ibt5>‘ .isv' 'v<i» i:u, h^Aiic: 

of a r-kHr.i‘.M)n not< t trade by Mr. VUtrahtto to my savor si: ibe ammiiti of ajiprr'xrmaielY

OU;>.

i, hi o;>ii.-.iUiiuiliun ••t ihc pas.r IrieiKiship. loyalty, and iOiccc'sHi: huhtnos

■.omar.'-i vj'iich Me vlonilnto atui! have shared. I made a ail! to Mr MvsrabUo ;n the amtutm eO 

ihir ochi tO’ snr ansi 5 liavo iteslnned ifio r'romi‘-t-ury tioie

5, I «iienJ u< .01 iii'uo hif'tinri Mr. Murabito tnoiicy in the fuiiire. it and when he 

.Jco:.:. ii '0 .>f;kT f">r f'.iiii ’o .,<evt ins iiixoihis obli^kinOirv,

r» i have :h> Kik’iition of betomini; iiooived as a peliitoraT tti .niy mvoUiiUHP.

• to '.ufimi! :i proof of daim h,'r any juo dela or .y.srMihU! owod a. i;k -

14

uatcu liiis las of i Ictnnaa Jt

11>

srir;..,,:, ik- i...„ 
i = -v

RdWMtf if A V rM7 /
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4
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7

8

Barry’L. Breslow, Esq. (SBN 3023)
Frank C, Gilmore, Eso. (SBN 10052)
ROBISON, BELAUSTEGUI. SHARP & LOW
71 Washington Street
Reno, Nevada 89503
Tel: (775) 329-3151 / Fax: (775) 329-7941

Jeffrey L. Hartman, Esq. (SBN 1607)
Hartman & Hartman
510 W. Plumb Ln,, Suite B
Reno, Nevada 89509
Tel: (775) 334-2800 / Fax: (775) 324-1818

Counsel for Paul A. Morabito

10

13

14

15

16

17

18

19

20 

21

24

25

26

Shi-.rp A'.) 4>w 
7i Wsshr.gtor, St, 
Ruiic. Nv' 8V5'C‘7

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF NEVADA 

(RENO)

In re

PAULA. MORABITO, an individual, 

Alleged Debtor.

Case No. BK-N-13-51237 

Chapter No. 7

DECLARATION OF CARL BARBIERI IN 
OPPOSITION TO PETITIONING 
CREDITORS’ MOTION FOR SUMMARY 
JUDGMENT

Date: November 20, 2013 
Time: 10:00 A.M,
Place: Courtroom 1

C. Clifton Young Federal Building 
300 Booth Street 
Reno, NV 89509 

Judge: Hon. Gregg Zive

i, CARL BARBIERL declare under penalty of perjury as follows:

1. My wife and I are the Claimants in the litigation pending in the American 

Arbitration Association action captioned Barbieh et al v. Marcus & Milichap et al. Case 

No, 74115Y8914, in which Paul Morabito is a respondent (“AAA Action"). I make this
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8

9

10

1]

13

14

15

16

17

18

declaration on my own personal knowledge and I am competent to testify to the 

statements herein.

2. Mr. Morabito and I are in the process of negotiating a settlement of the 

AAA Action claims against him, although no agreement has yet been reached.

3. i oppose any efforts to place Morabito into bankruptcy as that will deprive 

me of the ability to maintain my AAA Action against him in the forum of my choosing.

4. Further, implementation of an automatic stay in bankruptcy would 

prejudice me greatly, as there is an arbitration hearing date set for April 2015. and I 

very much desire to maintain that arbitration date in order to achieve speedy resolution 

of the matter,

5. Further, if Morabito were forced into bankruptcy, I recognize the 

possibility, if not the likelihood, that my AAA claim would be discharged and I would be 

left with the possibility of no recovery and no opportunity for settlement.

6. Lastly, if Mr. Morabito were adjudged bankrupt, any settlement agreement 

reached between he and I would be unenforceable and likely discharged. I would be 

strongly opposed to such a result.

DATED this ^5 day of October, 2014,

19

20 

21
CARLBARBIERI

23

24

25

26
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8
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Ba-ry-L Breslow, Esq, (SBN 3023)
Frank C Gilmore, Esq. (SBN 10052)
ROBISON. BELAUSTEGUI, SHARP & LOW
71 Washington Street
Reno. Nevada 88503
Tel: (775) 329-3151 / Fax: (775) 329-7041

Jeffrey L Hartman, Esq, (SBN 1607)
Hartman & Hartman
510 W Plumb Ln., Suite B
Reno Nevada 89506
Tel: (775) 334-2800 / Fax: (775) 324-1818

Counsel for °aui A. Morabito

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF NEVADA 

(RENO)

in re

PAUL A. MORABITO, an Inoividua!, 

Alleged Debtor,

Case No BK-N-13-51237 

Chapter No 7

DECLARATION OF CUSTODIAN OF 
RECORDS FOR LOS ANGELES 
DEPARTMENT OF WATER & POWER IN 
OPPOSITION TO PETITIONING 
CREDITORS’ MOTION FOR SUMMARY 
JUDGMENT

Date. November 20, 2013 
Time; 10:00 A.M.
Place: Courtroom 1

C. Clifton Young Federal Building 
300 Booth Street 
Reno, NV 89509 

Judge: Hon. GrBgg Zive

I. declare under penalty of perjury as follows:

1, lam the custodian of record for LOS ANGELES DEPARTMENT OF 

^1 WATER & POWER, a creditor of Paul A. Morabito, and do make this Declaration

pursuant to the records maintained by me.
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5
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11 i
12 ^

11 |l

14

15

16 

17 ,!

. 2 Paul A. Mcrabito is a customer of LOS ANGELES DEPARTMENT OF 

WATER & POWER, which provides residential power and water.

3 I can confirm that Paul A. Morabitp’s account is maintained in good 

standing and he has a history of timely payments on his account, with no negative 

payment remarks.

4. 1 can confirm that Mr Morabito pays his account when due, and, as a

result, LOS ANGELES DEPARTMENT OF WATER & POWER has no intent or desire 

to join the involuntary bankruptcy proceedings.

DATED tnis day of September, 2014.

LOS ANGELES DEPARTMENT OF WATER &

Ifsi ..PPy.E.W.L.

:9 1

20

21

00

2:3

24

25

26

28

k I-ow
71 St.
Rcco. NV
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Centurion* Card
PAOL A MORABfTO 
Doting Ott« 0e/2B/13

New Belance $110,764.18

Please Pay By 07/13/13

Q SmptotJfcMimfKxarrtInformMientbouiyourtccounL

p.W

Aocounl Ending 1-47002

Membenhlp Reward** Points 
Avaltible Md fending u

Ear to dMt point b*l*nc* and All pragnm
dctiif. vWl MMi4i«nM(>m»*rdi4Wfn 

Account Summary
Ntntots Calano 
(“•rmenoAjrdHj 
New Charge*
Ete*

?J12,7I3J5 
f+»,l 17,175.09 

+M.0O

MewSaluKe

OeytfeiMkngNftod: M

Cuatomer Cara

PayfcyCewpiner
anwrtanaprcnxMw^

Onto mw Care
H77477-CH7

Pay by Phene 
1-M0473-f3f7

Q te* page } iDtBddManiMInfMmtlton.

I Plnueiotd on the pedofatton below, detach Mid renmwidi your peymeist 4

SPaywwnt Coupan
Do not naple or u« paper dipt

□ Check here your eddtessor 
phorve number his changed. 
Mote chifigei on reverse side.

BfaybyCaanpiittr
smertcanexprcntcm/pbc

nPaybyPtwiw 
14«MTJ-*2t7

Am aunt tndlitg1-47aa2
Enter accoum numbtH on al documents. 
Make check payabte to American Eapicu.

Ptcatefayly
07/IS/IJ

Amount Due 
$110,764.18

AMERICAN EXPRESS 
BOX 0001
LOS ANGELES CA 90096-8000
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CItl® Ptatinum Select6/AvAdvantage® Visa Signature® Card citr
PAUL A MOftABrrO
Membar Shea 1066 Account number tntino tn: 0304 
Bar« Parted; 0«/14i13-04n2/13

HowtorMciiiw
www«Mfeard«xMii

1-886-418-7656 
00X6600 StOUX FALLS. 00 57117

P $130.92

07/08/13

Minimum payment due; ;#*-
New balance:

" ' ' ' ' ■ ■' .Payment due date;
; ff M»kit ■ puytmnt nowl www.wiv«^.dttaiwl».jgBDi || .

Ute P»ym*f*t Warning; Hwtdcnx raoatw your nMrun paymant by tha data 
brtad abcKiw, you may hava topayaialaiaaoftgito $35 and your APRa my bo 
hcroBoed up to Iha vartabio Pan^ APR of 26.66%.
Mtobnura PaymarA Wamtog; V you imka only toa mHnun paymarX aach 
ported, you wfc poy mcro In Intoroslond twfltako you tongor topayoff

rba&Hiooyourl . For wampio:
X you mato no adetoond 
charpaa udng this card 
•nd each mortih you pay...

Y«i *i« pay ert Ok
bataow Witxwi on r» 
atassniaie ki toaouL..,,

And you miC arid IB

mmm •mb
Ml

Fw WHmaAan aOcM araOR vouMtng Mntow, 1-077*307-0107.

Account Summary
Proviou* balance
payrnenti
Credits
Pufchases
Cash advances
Fats
Interest

New balance

Credit Limit

American Airlines t : 
A’Advantage* Miles
AV-dvantagt* Mills RiportiO to 
American Atrilmx:

I » See page 2 for more Information 
about your A*Advantage Miles -

ciTr
P«y oattne www.c4bcvils.ccm

P.a Bm 6004
r*H$. SD 57117-6004 p4ybyphofMl-e6M19-7S» Mmimum payment due

New balance
, $136.62

Your Statement (s Inside P«ybymal LMc Mi coupon Payment due date 07/08/13
• CidoM • Niid chKk V monvy orbv fayaSir 

to cm OP06 4o 0Mb «r fori^ ourtney. Amount enclosed: $
• toe tost kxiT dlcHt» d your

•Qocurl rurrtief on ytxi check.
Account number ending in 6304

a

cm CARDS
Pfocascing CtrStf
Des Moines. lA 50363-0006
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Bankof America

PAULAMORABITO 
Account Nutnber.f 
Ju^ 9 - August 7. 2013

iToee

Account Informatton: 
inrcrJ>ankD{uaorKau>ocD 

UHn| Inqufetw bK 
B«ako{ America 
PADflOt 082236 
El Pmo, 1X7990822235 
M*l poymonts to:
Bunk o< America 
PA Box 15010 
Wilmington, DE108806010 
Ouctonw Sarvkat: 
LS00.788fl7Dl

(18003403178 TTY)

New Batanoe Total

//noMcdcm AmOy 
OaHr (Mur

isa/is
LaUi Payment Warning; If we do not receive ycur Total Mrtmum Pajmenl by 
trie date Bsled ebove, may hsve to pay a late fe« of up to 0X100 and 
yoir APfti may be increased up to the Penalty APR or SOOBW.
Total Minimum Peynwnt Warning: If you mahe oc^ the Total Mnimum 
Payment each period, youwSI poy more in Intereet and it wilt take you tocher 
to pay off your botanoe. For exanifie:

Is it

It4* t!,il,cllKj,i,S>

i1.; !

Only the Toud 
Mmiiium Peymcfit

36 months

If you would Ilka kiformetion about credit counseling services, cal 
1-86&30O6238.

OrtaipHon

neriousBalwKe.................... ...............
'i^SiB[iKi:ot@;rcJeasi^ssi^gaj!e
PuchBses and AejustmenU..,.
Fees CkargaH
intaraal Ckav^

New Baianoa Total ................... „„i

Total Credt Une„.„.................
Tots! Cretit AvaBabie...............
Cash Cretti Line.......... ...........
Portion eg CredH AvaBabie
for Cash..................................
Statement Closing Dale.................. _£/7/13
Days m BMing Cyde........................ ...........30

AaAr/wx*
Numter

Account
Ntmibu Amount real

Paymanti and Othsr CndU

06/02 06/05 PAYMENT - ELECTRONIC 0060 -1,000.00

Piaichaaae and A<|t»tmantt

ognlkMttf on MX

BANKOF AMERICA 
P.0, BOX 15018 
WILMINGTON, DE 18686^19

Account Number: | 17059

New Balance Total.....................................................
Total Minimum Payment Due......................................................28.00

Payntem Due Dane ................................... ..................09/04/13

tnier payment amount S

I { 0"itck bans fet 4 chsfigif of /nat/ir^ address or poona numbers.
Pfaaee prc\‘fde SH corwei^ons on tf)S re’tvrsc Sfde.

Wotl t>»b coopofi ©Jong with your che<k payebt© lo: &>r>k ot America
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VI S G N ATU RE

PAULMOfWUTO 
Account hUrnbic I 
M/0-Au®jiii7.2Ctt3

AwpunUnfcrmHaw; 
KvavbBobi&aatic&cMa 
Mil tiMn^ InquHM tae 
Bftakcf Amoict 
PjOlDoxOSSSSS 
B Puo^IXTBOe&sas 
Mil pairmnU tR 
Buk of America
pix Box isms
WainincloD,DElB8S0-501B
OuriamarSanfei:
UIU»i497

(liooMsarraTTY)

?B^5o!!o?!v*
Pmuftiin A»#ur
flMi 0»m

New Dttonda Total

IMa fmfmmA Vfiirit^ I <mb rio not reedvi your Total Mnimum PafftaM ^
Ihc dM* If  ̂stow, )vw rnay tww to ipi^f A late ^ cl itp M mso.
T«M_MlrAiwi' Pwymunt g you mala cn^'em To£d'Mr*man'

cmidi imriodi, ^ 1% irm In Inlamst arxt ft Ml taim
to pajf tff j«aa-tabnos. fcr

Uw.Total

tf you would Bm Informatkm about crsdit ccunaalrw saKIces. cal' 
l«i630O&23fi,

3 < ! , ' i ,* S« - ,
S'*

PnvtouaBatinoo. ____________

^ssssmms^am^massBBi
Putetosos wtoAcluitmMiu.,
PMsCbatgiiidL
Winwt Owotid.

JB/r/a

New Balanoa Total

Total CtfOR Un*,,^— ____ ,

CMhOwitUw.
PonionofCtcfftAwlable ' i 
far Cash .
SUtemerA Cfaaint Oats 
CM^faBOtocQcIt

Amtmt ftmf

OB/02 08/05
PaymMda and OlbsrCndRa
BA a£CTRONK: PAYMENT 6851 -21S8.00

-624MD0
Purohui and A4Mtnwwta

cortkwtf en nta p

BANK OF AMERICA 
P.O, BOX 1S019 
W1LMINSTON, DE 1988645016

Account Number: | |3712

New Balance Total................. .
Total Mnimum Payment Due., 

Payment Doe Deie ........

Enter payment amount ♦

.... ,2140.00

....09/04/13
•fr

n 0>«r* Aar a cJwn£t ex' noiUf «ot»r« cr p/)sina nmben.
Pfoate pmida tU comedant on the ravna tiOa.

Mad Bill coupon alone urtlh your chock poyakto Ur Bank d Amhaa
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US. TRUST
Bknk. of Am»rc« f^ate YitiUff Min Hamanf

Bank of Americ* Accolades* 
Amettean Express* Card

mULMOflAWTO 
Aooocnt Nunawnf 
JUy 10 - A, SQjJ

AwwnI tniormaUon:
wwvJbubXamerieaaoai 
NUa UKrtf kvititlM tac 
Bank America 
pxxntB eases 
D PaM.TXTWWMSSM 
M»I poymtciU Uk 
Baokef Amoka 
PXX Dor 1S018 
WUminck*. DE IfiMWOU 
Cualamw GanScK
uoo.rn.eGoo
(UOObMUl-nTTY)

06/02 oe/05

N«w Balanoa T«ne.
0aiiN« Payment pu»...,..V„: 'Kwmso
JSOil M|nifnuip_flwn!*fS:'(38l^feat1S4si

8aK*&9/5/J3
LM* Paymma WarNn*; M wt do nx i«oeP« your Total MWmum Payment by 
(he dMa Mad abmra. you may haM to pay a late lee of up to U&OO.
TeM MHmum Paynwnl Wenntnd: If you maha at) t» Total Minknum
Ptbinent each ywfSod. you *« pey more ki intereet and H wM take you ior«9r 
to pay o6y«tr telanoc. leraMrnple:

Only e» Toud 
Unkrium Peynwnl

48 yen

6 you wetAS Ww Irdomiatlon about credit oounatinc aardoaa, < 
i-eetuooeass.

Pntvtoue Iteiaooe...........

nadweea and Ai|uabnai«a... 
Faea Cbaryed -
MeraatOwgidU

New Balenoa Total.

TtXel QedR
T«al Qretit Air«table._..„--------
Caah Cndt Lkw.... .................
Pcrliongf Oedrt AudWAa
tarCaeh______ ___________
Slalemani Cloain( Data „
Deye In Blak* Cycle____

------- J8/6/13
M

Paymantf and outer Cmda*
PAYMENT. ELtCntWaC 0060 -JP6S.00

-6 .owoo
Ptetdiiieiiii aiMl

EF

BANK OF AMERICA 
P.O. BOX 1S01P 
WKMINGTON. DE ISee6«01G

Aooounl Hkenber: I

New Balwne Total ...............................................
Total Minimum Payment Due............................................. .2,046.00

Paymert Due Daw ....................................................09/06/J3

truer payment amount •

□ C^k htn to/1 chtngt a im*ng m*tra a pnenr nun»an. 
«»•»>«»«* ki eomnons an mt lenmi $k>».

*ta» ee. Mupon alone wUn »wa dwcK eeyabt. tr. Bank o< Amert™
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BRITISH AIRWAYS

Hmt mMnm m • wT

>V' ■/ V'T^

I*li,ti,,*Wir*V'l¥ll*(lN,,iii},‘«*I,,tW,¥ii!
CAKOMEUMWtfKVKt 
PMA1MK. tact* lOH

aamsH airway s

Hneht
tmk*

IWMWMl CImWI ■<

Cf*mAmtmUrn
CfMll

€«■» Ab—m  Us» 
>> BOili t»Cwh

i-tmm-mo lw»nMHii Stin?

nmm
USKBOMStSUi
HKHSmnaBmillm

mmm
.; K wi *» —< >itit*ii )f*m waii—w 

p«I^NWi ky IbM BtaM*, fM MV Ihmi l» pay » M» Bm irf
>» 9UM mt ymm AWfti M k» ■ lifi !■ >u iiii n ii i iili »
mmtmm APK sf BJN%.

W—f* Jwii |wlill!lfS Is >«ywi!arm >t hSSLn »wk>wW mm
l—twfrti VykyMktiinw. waMnyii:

Mnvta-Mmh9

iBkimti /gfaWAY* VWA

vICh !!!mmm
MbBiAmKw V

pvr~

Vtaiaay^riA Vto AAVyVMVViMtf vp 
ftVlAiftlvMMivB

UtolvC.

1^—^ M ■■
■ ■■ JSSLm

J
ywv BA m V iMiwMlii^y

M w yW
AM • MMTf t|a# fliA «tf 

••B47)r4A39 fit f«AMSyM ••« iMrt «A^

Vm> tiHiRMw^ya CM >—»C^M» 0m/* JMW i» *m
•wary II ftm ■»«wi «n AMR AAMy* yvKAasM mV ^

f Mm m |«ur >w|Vi| 9^mVI Yw mm 2 J AM tor 
>Vty ft t M M •• «V«M IMMVMMMMl.

Iaccook V Actntvny
Ma ml

moentMoSm
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CERTIFICATE OF SERVICF

' Pursuant to FRBP 7005 and FRCP 5(b), I certify that I am an employee of ROBISON, 
BELAUSTEGUI, SHARP & LOW, that I am over the age of 18 and not a party to the above-' 
referenced case, and that on the date below I caused to be served a true copy of the 
OPPOSITION TO MOTION TO MOTION FOR SUMMARY JUDGMENT on all parties 
to this action by the method(s) indicated below:

X 1 hereby certify that on the date below, I electronically filed the 
foregoing with the Clerk of the Court by using the ECF system 
which served the following parties electronicSly:

Gabrielle A. Hamm
bknotices@gordonsiIver.com:
bankruptcvnotices@gordonsilver.com
Brian R. Irvine 
birvine@gordonsilver.com.
sglantz@gordonsilver.com
Mark M. Weisemniller
MWEISENMILLER@GORDONSILVER.COM
Attorney for Creditor Berry-Hinckley Industries, 
Creditor JH, Inc., Creditor Jerry Herbst

Jeffrey L. Hartman 
notices@bankruptcvreno.com
Attorney for Paul A. Morabito

Robert M. Charles, Jr.
rcharles@.lrlaw.com.
BankruptcvNotices@lrlaw.com
Attorney for Interested Party Lewis and Roca
LLP

U.S. TRUSTEE - RN - 11
USTPRegionl7.RE.ECF@usdoi.gov
U.S. Trustee

Michael R. Kealy 
Mkeatv@,parsonsbehle.com 
Attorney for Party in Interest Desi 
Moreno 2001 Trust, Ohm Place/4900 
Mill Street, LLC, Mill Ohm Posada, 
LLC, 788 Mallory, LLC

X _by placing an original or true copy thereof in a sealed envelope, 
with sufficient postage affixed thereto, in the United S tates mail at 
Reno, Nevada, addressed to:

BMW Financial Services NA, LLC Department 
Post Office Box 201347 
Arlington, TX 76006

GE Capital Retail Bank
c/o Recovery Management Systems Corporation 
25 SE 2nd Avenue, Suite 1120 
Miami, Florida 331331-1605

DATED; This 3rd day of October, 2013.

Is/ Mary CaiToli Davis

18
RoDsson., Belaustcgu' 
Sharp &.

Washington S*. 
Reno, NY 89503 
r/?S) 329-3151
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From: Dennis Vacco
Sent: Friday, March 30, 2012 2:47 PM
To: 'Edward Bayuk'
CC: 'Paul Morabito'; Stephanie Canastraro; Richard Scherer; 'Frank Gilmore'
Subject: LETTER TO BOA
Attachment(s): "BAYUK LTR TO BOA 3-30-12.doc", "Snowshoe Petroleum.pdf"
Edward,
 
Please review the attached letter.  We need this letter to BOA so it can initiate a request to Royal requesting a
diminution of the security collateral/ Letter of Credit.  Please put this letter on CWC letterhead (Snowshoe will
do but CWC is better) and mail directly, with enclosure to the address indicated.  Please send to me a signed
PDF copy so I can send to Peak and Maiorella.
 
Don’t forget to include the letter from Raffles. 
 
Thanks.
 
 
DENNIS C. VACCO, Esq.
Lippes Mathias Wexler Friedman LLP
665 Main Street, Suite 300
Buffalo, New York 14203
716-853-5100 (office)
716-853-5199 (fax)
716-713-1679 (cell)
DVacco@Lippes.com
 
 
 
 
Circular 230 Disclosure.  Any federal tax advice included in this communication (including any attachments) was not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding US federal tax-related penalties or (ii) promoting, marketing or recommending to
another party any tax-related matter addressed herein.
This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole useof the intended recipient.  Any
review, reliance or distribution by others or forwarding without express permission is strictly prohibited.  If you are not the intended recipient
please contact the sender and delete all copies.
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March 30, 2012 
 
 
Bank of America, N.A. 
ATTN: Standby LC Dept. 
CA9-705-07-05 
1000 W. Temple Street, 7th Floor 
Los Angeles, CA. 90012 
 

 Re:  Letter of Credit Number 3077485 

 
To Whom It May Concern: 
 
 Please be advised that on behalf of Consolidated Western Corporation and its parent company, 
Snowshoe Petroleum, Inc., I am writing to request that Bank of America (“BOA”) send a formal 
request to Royal Bank of Canada (“Royal”) requesting a reduction in the cash security collateral 
which is on deposit with BOA as security for Letter of Credit, number 3077485, issued in favor 
of Royal.  Presently there is $1,204,479 in the security collateral account held by BOA.   
 
Attached hereto is a letter from Raffles Insurance Limited (“Raffles”) dated March 28, 2012 
which states that the security collateral required to support the asset can be reduced.  I draw your 
attention to the second to the last paragraph of the Raffles letter wherein it indicates that if a 
decrease in security collateral is authorized, we should “instruct your L/C provider to process the 
appropriate adjustment.”  Presently the Letter of Credit which forms the basis for this security 
collateral is in the amount of $1,134,685.  Therefore we are instructing BOA to request that 
Royal release all funds in the security collateral account except for $81,010 which is still 
required by Raffles to secure the asset. 
 
Thank you for your anticipated prompt attention to this request.  If you have any questions 
regarding these instructions, please contact Mr. Dennis C. Vacco, Esq., at 716-853-5100. 
 
Sincerely, 
 
 
Edward W. Bayuk 
Consolidated Western Corporation, LLC 
Snowshoe Petroleum, Inc. 
 
CC: Mr. David Maiorella, Bank of America    
        Mr. Steven Peek 
        Mr. Paul A. Morabito 
 
Encl. 
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Wednesday, March 10, 2010 1:50 AM
To: jon@aim13.com
CC: dfcantor@gmail.com; Dennis Vacco
Subject: Strictly Confidential
Attachment(s): "Archived"
Jon Please see attached the ExxonMobil CIM for Florida, and associated maps.  Please keep this strictlyconfidential, and do not forward – use this as the basis of our continued conversations only.  Myintention is to contribute my existing Arizona (11 stores) and Nevada (51% of the truckstop/casino)businesses at a FMV of approximately $40 million – and get a partner to assist in acquiring thesemarkets, and possibly NYC and New Jersey. I look forward to going into further detail on this with you in Manhattan. SUMMARY: 
SouthwestTotal Fee Stores: 29Total gallons for fee stores: 52,367,000Total stores: 33, with total gallons: 57,951,000 
SoutheastTotal Fee Stores: 127Total gallons for fee stores: 256,906,000Total stores: 150, with total gallons: 307,450,000 
OrlandoTotal Fee Stores: 37Total gallons for fee stores: 78,633,000Total stores: 41, with total gallons: 89,921,000 
SUMMARYTotal Fee Stores: 193Total gallons for all fee stores: 387,906,000Total stores: 224, with total gallons: 455,322,000    
Paul Morabito
Chairman & Chief Executive Officer
CONSOLIDATED WESTERN CORPORATION • Big Wheel Travel Center & Casino • Superpumper, Inc. •
Superpumper Canada Limited • Cowestco Special Risk LLC
14631 North Scottsdale Road, Suite 125, Scottsdale, Arizona 85254 • 59 Damonte Ranch Parkway, Suite B-335, Reno,
Nevada 89521 • 100 King Street West, Suite 5700, First Canadian Place, Toronto, Ontario, Canada M5X 1C7
Tel.: (775) 682-3910 • UK: +44(0)777-0 385-385 • CDN: (416) 915-4160 • fax: (480) 222-1062 • mobile: (775) 223-3585 • e-
mail: pmorabito@cowestco.com
 
CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only for the addressee. Anyunauthorized use or disclosure is strictly prohibited.Disclosure of this e-mail to anyone other than the intended addressee does not constitute waiver of privilege. If you have received thiscommunication in error, please notify us immediatelyand delete this. Thank you for your cooperation.  CONFIDENTIALITÉ:  Ce message courriel (y compris les pièces jointes, le cas échéant) est confidentiel et destiné uniquement à la personneou à l'entité à qui il est adressé. Toute utilisationou divulgation non permise est strictement interdite.  L'obligation de confidentialité et de secret professionnel demeure malgré toutedivulgation.  Si vous avez reçu le présent courriel et sesannexes par erreur, veuillez nous en informer immédiatement et le détruire.  Nous vous remercions de votre collaboration.   

LMWF_SUPP_048623
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Thursday, May 20, 2010 9:43 AM
To: Dennis Vacco; mpace@millerthomson.com
CC: Mark Frederick; Stan Bernstein; Jeffrey M. Fleischer; glongo@cowestco.com; Edward
Bayuk; Sam Morabito; Pasquale, Stephen; Gino Vendittelli
Subject: PRIORITY
All:
 
We have made the determination to proceed with placing a BINDING BID on June 22nd with ExxonMobil (XOM) for
the 88 stores in the Chicago marketplace.  The following process needs to happen asap:
 

1. set up Consolidated Canada Corporation as a British Columbia unlimited liability corporation, wholly owned
by Snowshoe Capital LLC

2. Snowshoe Capital LLC is a Nevada S Corp owned 7.5% by Edward Bayuk, 5% by Sam Morabito and 2.5%
by Hanoosh Holdings Ltd., an Ontario company owned by Dr. Anna Kobylecky, 1% by George Longo and
84% by myself through the Arcadia Living Trust, my Nevada living trust

3. arrange paperwork for me to transfer into CCC 100% of the shares of Consolidated Western Corporation,
which owns 100% of Superpumper, Inc., at a FMV of $30 million

4. arrange paperwork for Gino Vendittelli to transfer into CCC 100% of the shares of Victoria & Greenlane Auto
Service Center Ltd. in exchange for a 2% ownership in CCC and a note to his partner, Albino Di Santo, for
C$1.1 million whose terms I will explain in another email

5. the assets being acquired will be done through Superpumper Chicago, Inc. an Illinois S corp that will be
100% owned by CCC

6. we are seeking financing from BMO Harris with the support of the EDC – in order for this to happen, we need
this corporate structure in place BEFORE I have my meeting with the EDC in Mississauga next Thursday

 
Having made the decision to do this, we need this process completed asap.  I am in court today, so I need Stan and
Stephen to communicate, and Dennis and Michael to make this happen.  George Longo will be coordinating
everything.
 
 
 
 
Paul Morabito
Chairman
 
Consolidated Canada Corporation • Consolidated Western Corporation • American Oil Distribution Co. • Signal
Specialty Risk LLC   
14631 North Scottsdale Road, Suite 125, Scottsdale, Arizona 85254-2711 • 59 Damonte Ranch Parkway, Suite B-335, Reno, Nevada 89521-
1907  
100 King Street West, Suite 5700, First Canadian Place, Toronto, Ontario M5X 1C7
tel.: (775) 682-3910 • UK: 07770 385385 • Canada: (416) 915-4160  • fax: (480) 222-1062  • mobile: (775) 223-3585  • e-mail:
pmorabito@cowestco.com 
please direct all mail and deliveries to the address in Scottsdale, Arizona, above
CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only for the addressee. Anyunauthorized use or disclosure is strictly prohibited. Disclosure of this e-mail to anyone other than the intended addressee does not constitute waiver of privilege. If you have received thiscommunication in error, please notify us immediately and delete this. Thank you for your cooperation.  
CONFIDENTIALITÉ:  Ce message courriel (y compris les pièces jointes, le cas échéant) est confidentiel et destiné uniquement à la personneou à l'entité à qui il est adressé. Toute utilizationou divulgation non permise est strictement interdite.  L'obligation de confidentialité et de secret professionnel demeure malgré toutedivulgation.  Si vous avez reçu le présent courriel et ses annexes par erreur, veuillez nous en informer immédiatement et le détruire.  Nous vous remercions de votre collaboration.   
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P. O. Box 10566

Birmingham, Alabama 35296

AFFIDAVIT

VERIFICATION OF AUTHENTICITY OF BBVA COMPASS RECOBDS.-- /

BEF9RE ME, the undersigned authority personally appeared SlAnta tntg

who being duly sworn, de

My name is I am over the age of 18 and

qualified to make this affidavit. I am employed by BBVA Compass as a

Iltn Protgrs' and also serve as the Custodian of Records or otherwise for

BBVA Compass. I have been employed by BBVA Compass since

Attached to this affidavit are true and correct copies of BBVA Compass records.

I do hereby certify that these records were made at or near the time of the

occurrence of the activity reflected herein, by a person with knowledge of those matters or

from information transmitted by a person with knowledge. The attached copies of records

are maintained by BBVA Compass in the course regularly conducted business activity.

These records were made as regular practice by BBVA Compass during the course of said

business activity.

/2. z/. ll
Date

The foregoing affidavit was sworn to and subscribed before me on tn , Z/ d 
day of

T z -, jrr sdil?"

Signature of affiant

Notary Public

My Commission Egir€s
ginf202a
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Matrix 
eAPITAL ~AUETS G~DUP 

.BlJS.lN:ESS VALUATION AGREEMENT 

This Agreement entered into this ~ day of $JSIO't" • , 2010 between Matrix Capital Markets Group, Inc. ("Matrix") 
and Superpumper, Inc. (refen·ed to hereinafter as "SPI" or "Company") outlines the terms and objectives of our valuation 
engagement. 

\\'bereas Matri11: is in the business of providing financial advisory services to companies; and whereas SPI desires to 
engage Matrix to provide business valuation services and valuation related advisory services for SPI; now, therefore, 
Matrix and SPJ understand and agree to the following; 

Matrix understands that it will perform a valuation of tbe Company for the purpose of corporate planning and that the 
distribution of the valuation is restricted to the internal use of the SP!'s management and, accordingly, will not be 
distri.buted to outside parties to obtain credit or for any other purpose. The objective of the valuation will be to estimate 
the fair market value of 100% of the Company's common equity as of August 31, 2010, on a controlling, marketable 
basis, where the tenn fair market value is ddined as the "price at which the property would change hands between a 
willing buyer and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable 
knowledge of the relevant facts." 

In performing the valuation, Matrix will be relying on the accuracy and reliability of the Company's historical financial 
statements, forecasts of future operations, and other financial data of the Company. Matrix will not audit, review, or 
compile Company financial statements, forecasts or other data, and Matrix will not express an opinion or any form of 
assurance on them. We will rely on and accept management's representations in performing our analysis. Investigation 
into the veracity of such representations is beyond the scope of this assignment Further, specitlc procedures may or may 
not be performed in conformity with generally accepted auditing standards and information provided to SPI may or may 
not be presented in accordance with generally accepted accounting principles. 

The valuation will be prepared in confonnity with, and is subject to, the requirements of the code of professional ethics 
and standards of professional conduct of the American Society of Appraisers as well as Standard 9 of the Uniform 
Standards of Professional Appraisal Practice of the Appraisal Foundation (USPAP). A Restricted Use Appraisal Report 
will be prepared in accordance with the requirements of US PAP Standard 10- Business Appraisal Reporting. 

Matrix agrees to keep and to cause Matrix's directors, officers, employees, stockholders, and representatives to keep all 
infom1ation about the Company furnished by SPI confidential at all times, to return to SPI any written information furnished 
by SPI upon SPI's request, and not to use nor permit any of Matrix's directors, officers, employees, stockholders or 
representatives to use the information for any purpose other thati Matrix's evaluation. 

The fee for Matrix's servic.,s will be $40,000, with $20,000 payable at the execution of this Agreement, $10,000 payable 
at the delivery of Matrix's t1rst draft and $10,000 payable upon delivery of the final valuation. The fee is not contingent 
on the value determined by this engagement Our engagement ends upon delivery of our Restricted Use valuation report. 
SPI shall reimburse Matrix for all reasonable travel, meals and lodging expenses, all costs of conference services, 
teleconference services, long distance phone charges, third party research approved by Company in advance, printing, 
photocopying, production and ma.i ling or other delivery costs associated with the services provided by Matrix herein. 
Client shall reimburse Matrix for such expenses promptly upon receipt of invoices fi·om Matrix. Any follow-up services 
that are required will be deemed to be a separate engagement and will be governed by the terms and conditions of a 
subsequent financial services agreement and typically subject to hourly billing at rates ranging from $250 to $400 per 
hour. 

SPJ hereby agrees to indemnify Matrix, its directors, employees, agents and controlling persons (each being an 
"Indemnitled Party") from and against any and all losses, claims, damages, liabilities and expenses, joint or several 
including all reasonable fees of counsel and other expenses incurred by an Indemnified Party in connection witl:t the 

1 Matri% Copil{ll MarketJ; Grqup, [n<;, 
ll Sov.th Jf' Street Richmond, Virginia 23219 (804) 78Q-0060 LMWF000001
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preparation for, or defense of, any claim, action or proceeding whether or not resulting in any Hability, to which such 
Indemnified Party may become subject under any applicable federal or state law, or otherwise, arising in any way out of 
the valuation or the performance by Matrix of services in connection with this assignment, unless it shall be t1nally 
judicially determined that such losses, claims, damages or liabilities arise solely out of gross negligence of Matrix, 
provided that Matrix may not settle or compromise ar1y losses, claims, damages or liabilities for which indemnification is 
granted hereunder, as a condition to entitlement thereto, without SPl prior written approval, which approval will not be 
unreasonably withheld. The valuation cannot be relied on to disclose errors, irregularities, or illegal acts, including fraud 
or defalcations, that may have existed in the past or exist currently. 

This Agreement is not assignable by either Party without the prior written approval of the other Party, except that to the 
extent any broker-dealer services are required to be performed as part of the Services, Matrix may secure such services 
through an assignment of all or part of its obligation to render such services to Matrix's affiliate, Matrix Private Equities, 
Inc. at Matrix's sole discretion. This Agreement shall be binding upon and inure to the benefit of the Parties and their 
respective successors and pennitted assigns. 

The Company agrees that Matrix has the right to place advertisements or notices in financial and other newspapers and 
journals, at its own expense, describing the services it provided to the Company but only upon consummation of the 
engagement; provided, all such advertisements and notices shall be subject to the Company's approval, which approval 
shall not be unreasonably withheld. 

This Agreement shall be construed and enforced under the laws ofthe Commonwealth of Virginia, without reference to its 
choice oflaw provisions. 

Acknowledged and Accepted; 

MATRIX CAPITAL MARKETS GROUP, INC. 

By: 
--~~-~--~~~----------­Jeffrey Moore, President 

LMWF000002
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Invoice

PERSONAL & CONFIDENTIAL

Invoice Date : September 29, 2010

Client Information:

Name: Don Whitehead, CFO
Superpumper, Inc.

Address: 14631 North Scottsdale Road
Suite 125
Scottsdale, AZ  85254 Due Date:  Upon Receipt

Date Description Amount

9/29/2010 Financial Consulting Services 20,000.00$          

20,000.00$          

        Make checks payable to:    Matrix Capital Markets Group, Inc.
         Remit payment to:    P.O. Box 1816, Richmond, VA 23218

or
Wire Transfer Instructions:

Matrix Capital Markets Group, Inc.
Wachovia Bank

1021 E. Cary St., Richmond, VA
Account #:  2070123305610

Routing#: 051400549

TOTAL BALANCE DUE:

LMWF000003
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Invoice

PERSONAL & CONFIDENTIAL

Invoice Date : October 14, 2010

Client Information:

Name: Don Whitehead, CFO
Superpumper, Inc.

Address: 14631 North Scottsdale Road
Suite 125
Scottsdale, AZ  85254 Due Date:  Upon Receipt

Date Description Amount

10/13/2010 Financial Consulting Services-Final Payment 20,000.00$          

Administrative Expenses
10/11/2010 Conference Call 19.86$                 

20,019.86$          

        Make checks payable to:    Matrix Capital Markets Group, Inc.
         Remit payment to:    P.O. Box 1816, Richmond, VA 23218

or
Wire Transfer Instructions:

Matrix Capital Markets Group, Inc.
Wachovia Bank

1021 E. Cary St., Richmond, VA
Account #:  2070123305610

Routing#: 051400549

TOTAL BALANCE DUE:

LMWF000004

4110


	Ex. 061 - MORABITO (341).006901-006907 Baruk Assignment 10-01-10
	Ex. 062 - MORABITO (341).006918-006920 Bayuk to PAM Note $1.617
	Ex. 063 - MORABITO (341).006921-006922 Certificate of Merger CA 10-4-10 (California SOS) (certi
	Ex. 064 - MORABITO (341).Baruk Properties - Snowshoe Articles of Merger 006895-006894 (NVSOS) (
	Ex. 065 - MORABITO (341).006956 Grant Deed to Bayuk Trust recorded 11-4-10 (Riverside County, C
	Ex. 066 - MORABITO (341).007096 Grant Deed 1461 Glenneyre Recorded 10-8-10 2010000511045 (certi
	Ex. 067 - MORABITO (341).007094-007095 Grant Deed 570 Glenneyre recorded 10-8-10 2010000508587
	Ex. 068 - Conveyance between Woodland and Arcadia Lippes.PAM0001413 - 1448
	Ex. 069 - 10-24-2011 email Morabito to Vacco with list of things to do
	Ex. 070 - LMWF_SUPP_077068
	Ex. 071 - MORABITO (341).000110-000111
	Ex. 072 - MORABITO (341).000002-000004
	Ex. 073 - Superpumper 002110-002112
	Ex. 074 - DKt. 146 Bayuk Declaration - CERTIFIED COPY
	Ex. 075 - 03-30-12 Vacco email to Bayuk re letter to BOA LMWF SUPP 71831 - 71832
	Ex. 076 - LMWF_SUPP_048623
	Ex. 077 - LMWF_SUPP_042578
	Ex. 078 - Compass000085
	Ex. 079 - Exhibit 4 to Deposition of Dennis C. Vacco taken on July 10, 2017
	Ex. 080 - Superpumper 000033-37
	Ex. 081 - Plan of Merger of CWC with and into Superpumper
	Ex. 082 - Articles of Merger of CWC with and into Superpumper
	Ex. 083 - Superpumper 000021-23 Unanimous Written Consent of Directors and Shareholder of Super
	Ex. 084 - Superpumper 000024-26 Unanimous Written Consent of Directors and Shareholders of CWC
	Ex. 085 - Superpumper 000011-18 Arizona Corporation Commission 10-21-10 ltr
	Ex. 086 - Superpumper 000027-32 Articles of Merger (NVSOS)(certified copy)
	Ex. 087 - NY Creation of Snowshoe (NY SOS) - CERTIFIED COPY
	Ex. 088 - April 26, 2012 E-mail from Vacco to Afshar
	Ex. 090 - LMWF000001-00004

