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INDEX TO APPELLANTS' APPENDIX 

DOCUMENT DESCRIPTION LOCATION 

Complaint (filed 12/17/2013) Vol. 1, 1–17 

Declaration of Salvatore Morabito in Support of Snowshoe 
Capital’s Motion to Dismiss for Lack of Personal 
Jurisdiction (filed 05/12/2014) 

Vol. 1, 18–21 

Defendant Snowshoe Petroleum, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 05/12/2014) 

Vol. 1, 22–30 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries 
Opposition to Motion to Dismiss (filed 05/29/2014) 

Vol. 1, 31–43 

Exhibits to Opposition to Motion to Dismiss 

Exhibit Document Description 

1 Affidavit of John P. Desmond (filed 05/29/2014) Vol. 1, 44–48 

2 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 1, 49–88 

3 Unanimous Written Consent of the Directors and 
Shareholders of CWC (dated 09/28/2010) 

Vol. 1, 89–92 

4 Unanimous Written Consent of the Board of 
Directors and Sole Shareholder of Superpumper 
(dated 09/28/2010) 

Vol. 1, 93–102 

5 Plan of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/28/2010) 

Vol. 1, 103–107 
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DOCUMENT DESCRIPTION 

 

LOCATION 

6 Articles of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/29/2010) 

Vol. 1, 108–110 

7 2009 Federal Income Tax Return for P. Morabito Vol. 1, 111–153 

8 May 21, 2014 printout from New York Secretary 
of State 

Vol. 1, 154–156 

9 May 9, 2008 Letter from Garrett Gordon to John 
Desmond 

Vol. 1, 157–158 

10 Shareholder Interest Purchase Agreement (dated 
09/30/2010) 

Vol. 1, 159–164 

11 Relevant portions of the January 22, 2010 
Deposition of Edward Bayuk 

Vol. 1, 165–176 

13 Relevant portions of the January 11, 2010 
Deposition of Salvatore Morabito 

Vol. 1, 177–180 

14 October 1, 2010 Grant, Bargain and Sale Deed Vol. 1, 181–187 

15 Order admitting Dennis Vacco (filed 02/16/2011) Vol. 1, 188–190 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries, Errata 
to Opposition to Motion to Dismiss (filed 05/30/2014) 

Vol. 2, 191–194 

Exhibit to Errata to Opposition to Motion to Dismiss  

Exhibit Document Description  

12 Grant, Bargain and Sale Deed for APN: 040-620-
09, dated November 10, 2005 

Vol. 2, 195–198 

Answer to Complaint of P. Morabito, individually and as 
trustee of the Arcadia Living Trust (filed 06/02/2014) 

Vol. 2, 199–208 
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LOCATION 

Defendant, Snowshow Petroleum, Inc.’s Reply in Support 
of Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 06/06/2014) 

Vol. 2, 209–216 

Exhibit to Reply in Support of Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 
12(b)(2) 

 

Exhibit Document Description  

1 Declaration of Salvatore Morabito in Support of 
Snowshow Petroleum, Inc.’s Reply in Support of 
Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction (filed 06/06/2014) 

Vol. 2, 217–219 

Defendant, Superpumper, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 06/19/2014) 

Vol. 2, 220–231 

Exhibit to Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction NRCP 12(b)(2) 

 

Exhibit Document Description  

1 Declaration of Salvatore Morabito in Support of 
Superpumper, Inc.’s Motion to Dismiss for Lack 
of Personal Jurisdiction (filed 06/19/2014) 

Vol. 2, 232–234 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries, 
Opposition to Motion to Dismiss (filed 07/07/2014) 

Vol. 2, 235–247 

Exhibits to Opposition to Motion to Dismiss  

Exhibit Document Description  

1 Affidavit of Brian R. Irvine (filed 07/07/2014) Vol. 2, 248–252 
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LOCATION 

2 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 2, 253–292 

3 BHI Electronic Funds Transfers, January 1, 2006 
to December 31, 2006 

Vol. 2, 293–294 

4 Legal and accounting fees paid by BHI on behalf 
of Superpumper; JH78636-JH78639; JH78653-
JH78662; JH78703-JH78719 

Vol. 2, 295–328 

5 Unanimous Written Consent of the Directors and 
Shareholders of CWC (dated 09/28/2010) 

Vol. 2, 329–332 

6 Unanimous Written Consent of the Board of 
Directors and Sole Shareholders of Superpumper 
(dated 09/28/2010) 

Vol. 2, 333–336 

7 Plan of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/28/2010) 

Vol. 2, 337–341 

8 Articles of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/29/2010) 

Vol. 2, 342–344 

9 2009 Federal Income Tax Return for P. Morabito Vol. 2, 345–388 

10 Relevant portions of the January 22, 2010 
Deposition of Edward Bayuk 

Vol. 2, 389–400 

11 Grant, Bargain and Sale Deed for APN: 040-620-
09, dated November 10, 2005 

Vol. 2, 401–404 

12 Relevant portions of the January 11, 2010 
Deposition of Salvatore Morabito 

Vol. 2, 405–408 
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LOCATION 

13 Printout of Arizona Corporation Commission 
corporate listing for Superpumper, Inc.  

Vol. 2, 409–414 

Defendant, Superpumper, Inc.’s Reply in Support of 
Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/15/2014) 

Vol. 3, 415–421 

Order Denying Motion to Dismiss as to Snowshoe 
Petroleum, Inc.’s (filed 07/17/2014) 

Vol. 3, 422–431 

Notice of Entry of Order Denying Motion to Dismiss as to 
Snowshoe Petroleum, Inc.’s (filed 07/17/2014) 

Vol. 3, 432–435 

Exhibit to Notice of Entry of Order Denying Motion to 
Dismiss as to Snowshoe Petroleum, Inc.’s 

 

Exhibit Document Description  

1 Order Denying Motion to Dismiss as to Snowshoe 
Petroleum, Inc.’s 

Vol. 3, 436–446 

Order Denying Superpumper, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 07/22/2014) 

Vol. 3, 447–457 

Notice of Entry of Order Denying Superpumper, Inc.’s 
Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/22/2014) 

Vol. 3, 458–461 

Exhibit to Notice of Entry of Order Denying 
Superpumper, Inc.’s Motion to Dismiss Complaint 

 

Exhibit Document Description  

1 Order Denying Superpumper, Inc.’s Motion to 
Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/22/2014) 

Vol. 3, 462–473 
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LOCATION 

Answer to Complaint of Superpumper, Inc., and Snowshoe 
Petroleum, Inc. (filed 07/28/2014) 

Vol. 3, 474–483 

Answer to Complaint of Defendants, Edward Bayuk, 
individually and as trustee of the Edward William Bayuk 
Living Trust, and Salvatore Morabito (filed 09/29/2014) 

Vol. 3, 484–494 

Notice of Bankruptcy of Consolidated Nevada Corporation 
and P. Morabito (filed 2/11/2015) 

Vol. 3, 495–498 

Supplemental Notice of Bankruptcy of Consolidated 
Nevada Corporation and P. Morabito (filed 02/17/2015) 

Vol. 3, 499–502 

Exhibits to Supplemental Notice of Bankruptcy of 
Consolidated Nevada Corporation and P. Morabito 

 

Exhibit Document Description  

1 Involuntary Petition; Case No. BK-N-13-51236 
(filed 06/20/2013) 

Vol. 3, 503–534 

2 Involuntary Petition; Case No. BK-N-13-51237 
(06/20/2013) 

Vol. 3, 535–566 

3 Order for Relief Under Chapter 7; Case No. BK-
N-13-51236 (filed 12/17/2014) 

Vol. 3, 567–570 

4 Order for Relief Under Chapter 7; Case No. BK-
N-13-51237 (filed 12/17/2014) 

Vol. 3, 571–574 

Stipulation and Order to File Amended Complaint (filed 
05/15/2015) 

Vol. 4, 575–579 

Exhibit to Stipulation and Order to File Amended 
Complaint 

 

Exhibit Document Description  
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LOCATION 

1 First Amended Complaint Vol. 4, 580–593 

William A. Leonard, Trustee for the Bankruptcy Estate of 
P. Morabito, First Amended Complaint (filed 05/15/2015) 

Vol. 4, 594–607 

Stipulation and Order to Substitute a Party Pursuant to 
NRCP 17(a) (filed 05/15/2015) 

Vol. 4, 608–611 

Substitution of Counsel (filed 05/26/2015) Vol. 4, 612–615 

Defendants’ Answer to First Amended Complaint (filed 
06/02/2015) 

Vol. 4, 616–623 

Amended Stipulation and Order to Substitute a Party 
Pursuant to NRCP 17(a) (filed 06/16/2015) 

Vol. 4, 624–627 

Motion to Partially Quash, or, in the Alternative, for a 
Protective Order Precluding Trustee from Seeking 
Discovery Protected by the Attorney-Client Privilege (filed 
03/10/2016) 

Vol. 4, 628–635 

Exhibits to Motion to Partially Quash, or, in the 
Alternative, for a Protective Order Precluding Trustee 
from Seeking Discovery Protected by the Attorney-
Client Privilege 

 

Exhibit Document Description  

1 March 9, 2016 Letter from Lippes Vol. 4, 636–638 

2 Affidavit of Frank C. Gilmore, Esq., (dated 
03/10/2016) 

Vol. 4, 639–641 

3 Notice of Issuance of Subpoena to Dennis 
Vacco (dated 01/29/2015) 

Vol. 4, 642–656 

4 March 10, 2016 email chain  Vol. 4, 657–659 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Minutes of February 24, 2016 Pre-trial Conference (filed 
03/17/2016) 

Vol. 4, 660–661 

Transcript of February 24, 2016 Pre-trial Conference  Vol. 4, 662–725 

Plaintiff’s (Leonard) Opposition to Defendants’ Motion to 
Partially Quash, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery Protected by 
the Attorney-Client Privilege (filed 03/25/2016) 

Vol. 5, 726–746 

Exhibits to Opposition to Motion to Partially Quash or, 
in the Alternative, for a Protective Order Precluding 
Trustee from Seeking Discovery Protected by the 
Attorney-Client Privilege 

 

Exhibit Document Description  

1 Declaration of Teresa M. Pilatowicz in Support 
of Plaintiff’s Opposition to Defendants’ Motion 
to Partially Quash (filed 03/25/2016) 

Vol. 5, 747–750 

2 Application for Commission to take Deposition 
of Dennis Vacco (filed 09/17/2015) 

Vol. 5, 751–759 

3 Commission to take Deposition of Dennis 
Vacco (filed 09/21/2015) 

Vol. 5, 760–763 

4 Subpoena/Subpoena Duces Tecum to Dennis 
Vacco (09/29/2015) 

Vol. 5, 764–776 

5 Notice of Issuance of Subpoena to Dennis 
Vacco (dated 09/29/2015) 

Vol. 5, 777–791 

6 Dennis C. Vacco and Lippes Mathias Wexler 
Friedman LLP, Response to Subpoena (dated 
10/15/2015)  

Vol. 5, 792–801 
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LOCATION 

7 Condensed Transcript of October 21, 2015 
Deposition of Dennis Vacco 

 Vol. 5, 802–851 

8 Transcript of the Bankruptcy Court’s December 
22, 2015, oral ruling; Case No. BK-N-13-51237 

Vol. 5, 852–897 

9 Order Granting Motion to Compel Responses to 
Deposition Questions; Case No. BK-N-13-
51237 (filed 02/03/2016) 

Vol. 5, 898–903 

10 Notice of Continued Deposition of Dennis 
Vacco (filed 02/18/2016) 

Vol. 5, 904–907 

11 Debtor’s Objection to Proposed Order Granting 
Motion to Compel Responses to Deposition 
Questions; Case No. BK-N-13-51237 (filed 
01/22/2016) 

Vol. 5, 908–925 

Reply in Support of Motion to Modify Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery Protected by the Attorney-Client 
Privilege (filed 04/06/2016) 

Vol. 6, 926–932 

Plaintiff’s Motion to Compel Production of Documents 
(filed 04/08/2016) 

Vol. 6, 933–944 

Exhibits to Plaintiff’s Motion to Compel Production of 
Documents 

 

Exhibit Document Description  

1 Declaration of Teresa M. Pilatowicz in Support 
of Plaintiff’s Motion to Compel (filed 
04/08/2016) 

Vol. 6, 945–948 

2 Bill of Sale – 1254 Mary Fleming Circle (dated 
10/01/2010) 

Vol. 6, 949–953 
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LOCATION 

3 Bill of Sale – 371 El Camino Del Mar (dated 
10/01/2010) 

Vol. 6, 954–958 

4 Bill of Sale – 370 Los Olivos (dated 
10/01/2010) 

Vol. 6, 959–963 

5 Personal financial statement of P. Morabito as 
of May 5, 2009 

Vol. 6, 964–965 

6 Plaintiff’s First Set of Requests for Production 
of Documents to Edward Bayuk (dated 
08/14/2015) 

Vol. 6, 966–977 

7 Edward Bayuk’s Responses to Plaintiff’s First 
Set of Requests for Production (dated 
09/23/2014) 

Vol. 6, 978–987 

8 Plaintiff’s First Set of Requests for Production 
of Documents to Edward Bayuk, as trustee of 
the Edward William Bayuk Living Trust (dated 
08/14/2015) 

Vol. 6, 988–997 

9 Edward Bayuk, as trustee of the Edward 
William Bayuk Living Trust’s Responses to 
Plaintiff’s First Set of Requests for Production 
(dated 09/23/2014) 

Vol. 6, 998–1007 

10 Plaintiff’s Second Set of Requests for 
Production of Documents to Edward Bayuk 
(dated 01/29/2016) 

Vol. 6, 1008–1015 

11 Edward Bayuk’s Responses to Plaintiff’s 
Second Set of Requests for Production (dated 
03/08/2016) 

Vol. 6, 1016–1020 
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LOCATION 

12 Plaintiff’s Second Set of Requests for 
Production of Documents to Edward Bayuk, as 
trustee of the Edward William Bayuk Living 
Trust (dated 01/29/2016) 

Vol. 6, 1021–1028 

13 Edward Bayuk, as trustee of the Edward 
William Bayuk Living Trust’s Responses to 
Plaintiff’s Second Set of Requests for 
Production (dated 03/08/2016) 

Vol. 6, 1029–1033 

14 Correspondences between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq. (dated 
03/25/2016) 

Vol. 6, 1034–1037 

Opposition to Plaintiff’s Motion to Compel Production of 
Documents (filed 04/25/2016) 

Vol. 7, 1038–1044 

Reply in Support of Plaintiff’s Motion to Compel 
Production of Documents (filed 05/09/2016) 

Vol. 7, 1045–1057 

Exhibits to Reply in Support of Plaintiff’s Motion to 
Compel Production of Documents 

 

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq., in 
Support of Reply in Support of Plaintiff’s 
Motion to Compel (filed 05/09/2016) 

Vol. 7, 1058–1060 

2 Amended Findings, of Fact and Conclusion of 
Law in Support of Order Granting Motion for 
Summary Judgment; Case No. BK-N-13-51237 
(filed 12/22/2014) 

Vol. 7, 1061–1070 
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LOCATION 

3 Order Compelling Deposition of P. Morabito 
dated March 13, 2014, in Consolidated Nevada 
Corp., et al v. JH. et al.; Case No. CV07-02764 
(filed 03/13/2014) 

Vol. 7, 1071–1074 

4 Emergency Motion Under NRCP 27(e); Petition 
for Writ of Prohibition, P. Morabito v. The 
Second Judicial District Court of the State of 
Nevada in and for the County of Washoe; Case 
No. 65319 (filed 04/01/2014) 

Vol. 7, 1075–1104 

5 Order Denying Petition for Writ of Prohibition; 
Case No. 65319 (filed 04/18/2014) 

Vol. 7, 1105–1108 

6 Order Granting Summary Judgment; Case No. 
BK-N-13-51237 (filed 12/17/2014) 

Vol. 7, 1109–1112 

Recommendation for Order RE: Defendants’ Motion to 
Partially Quash, filed on March 10, 2016 (filed 06/13/2016) 

Vol. 7, 1113–1124 

Confirming Recommendation Order from June 13, 2016 
(filed 07/06/2016)  

Vol. 7, 1125–1126 

Recommendation for Order RE: Plaintiff’s Motion to 
Compel Production of Documents, filed on April 8, 2016 
(filed 09/01/2016) 

Vol. 7, 1127–1133 

Confirming Recommendation Order from September 1, 
2016 (filed 09/16/2016) 

Vol. 7, 1134–1135 

Plaintiff’s Application for Order to Show Cause Why 
Defendant, Edward Bayuk Should Not Be Held in 
Contempt of Court Order (filed 11/21/2016)  

 

Vol. 8, 1136–1145 
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LOCATION 

Exhibits to Plaintiff’s Application for Order to Show 
Cause Why Defendant, Edward Bayuk Should Not Be 
Held in Contempt of Court Order 

 

Exhibit Document Description  

1 Order to Show Cause Why Defendant, Edward 
Bayuk Should Not Be Held in Contempt of 
Court Order (filed 11/21/2016) 

Vol. 8, 1146–1148 

2 Confirming Recommendation Order from 
September 1, 2016 (filed 09/16/2016) 

Vol. 8, 1149–1151 

3 Recommendation for Order RE: Plaintiff’s 
Motion to Compel Production of Documents, 
filed on April 8, 2016 (filed 09/01/2016) 

Vol. 8, 1152–1159 

4 Plaintiff’s Motion to Compel Production of 
Documents (filed 04/08/2016) 

Vol. 8, 1160–1265 

5 Opposition to Plaintiff’s Motion to Compel 
Production of Documents (filed 04/25/2016) 

Vol. 8, 1266–1273 

6 Reply in Support of Plaintiff’s Motion to 
Compel Production of Documents (filed 
05/09/2016) 

Vol. 8, 1274–1342 

7 Correspondences between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq. (dated 
09/22/2016) 

Vol. 8, 1343–1346 

8 Edward Bayuk’s Supplemental Responses to 
Plaintiff’s Second Set of Requests for 
Production (dated 10/25/2016) 

Vol. 8, 1347–1352 
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LOCATION 

Opposition to Plaintiff’s Application for Order to Show 
Cause Why Defendant Should Not Be Held in Contempt of 
Court Order (filed 12/19/2016 

Vol. 9, 1353–1363 

Exhibits to Opposition to Plaintiff’s Application for 
Order to Show Cause Why Defendant Should Not Be 
Held in Contempt of Court Order 

 

Exhibit Document Description  

1 Declaration of Edward Bayuk in Support of 
Opposition to Plaintiff’s Application for Order to 
Show Cause (filed 12/19/2016) 

Vol. 9, 1364–1367 

2 Declaration of Frank C. Gilmore, Esq., in Support 
of Opposition to Plaintiff’s Application for Order 
to Show Cause (filed 12/19/2016) 

Vol. 9, 1368–1370 

3 Redacted copy of the September 6, 2016, 
correspondence of Frank C. Gilmore, Esq.  

Vol. 9, 1371–1372 

Order to Show Cause Why Defendant, Edward Bayuk 
Should Not Be Held in Contempt of Court Order (filed 
12/23/2016) 

Vol. 9, 1373–1375 

Response: (1) to Opposition to Application for Order to 
Show Cause Why Defendant Should Not Be Held in 
Contempt of Court Order and (2) in Support of Order to 
Show Cause (filed 12/30/2016) 

Vol. 9, 1376–1387 

Minutes of January 19, 2017 Deposition of Edward Bayuk 
in RE: insurance policies (filed 01/19/2017) 

Vol. 9, 1388 

Minutes of January 19, 2017 hearing on Order to Show 
Cause (filed 01/30/2017) 

Vol. 9, 1389 
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Motion to Quash Subpoena, or, in the Alternative, for a 
Protective Order Precluding Trustee from Seeking 
Discovery from Hodgson Russ LLP (filed 07/18/2017) 

Vol. 9, 1390–1404 

Exhibits to Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee 
from Seeking Discovery from Hodgson Russ LLP 

 

Exhibit Document Description  

1 Correspondence between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq., dated March 8, 
2016 

Vol. 9, 1405–1406 

2 Correspondence between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq., dated March 8, 
2016, with attached redlined discovery extension 
stipulation 

Vol. 9, 1407–1414 

3 Jan. 3 – Jan. 4, 2017, email chain from Teresa M. 
Pilatowicz, Esq., and Frank Gilmore, Esq. 

Vol. 9, 1415–1416 

4 Declaration of Frank C. Gilmore, Esq., in Support 
of Motion to Quash (filed 07/18/2017) 

Vol. 9, 1417–1420 

5 January 24, 2017 email from Teresa M. 
Pilatowicz, Esq.,  

Vol. 9, 1421–1422 

6 Jones Vargas letter to HR and P. Morabito, dated 
August 16, 2010 

Vol. 9, 1423–1425 

7 Excerpted Transcript of July 26, 2011 Deposition 
of Sujata Yalamanchili, Esq.  

Vol. 9, 1426–1431 

8 Letter dated June 17, 2011, from Hodgson Russ 
(“HR”) to John Desmond and Brian Irvine on 
Morabito related issues  

Vol. 9, 1432–1434 
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LOCATION 

9 August 9, 2013, transmitted letter to HR Vol. 9, 1435–1436 

10 Excerpted Transcript of July 23, 2014 Deposition 
of P. Morabito 

Vol. 9, 1437–1441 

11 Lippes Mathias Wexler Friedman LLP, April 3, 
2015 letter 

Vol. 9, 1442–1444 

12 Lippes Mathias Wexler Friedman LLP, October 
20, 2010 letter RE: Balance forward as of bill 
dated 09/19/2010 and 09/16/2010  

Vol. 9, 1445–1454 

13 Excerpted Transcript of June 25, 2015 Deposition 
of 341 Meeting of Creditors 

Vol. 9, 1455–1460 

(1) Opposition to Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery from Hodgson Russ LLP; and                   
(2) Countermotion for Sanctions and to Compel Resetting 
of 30(b)(3) Deposition of Hodgson Russ LLP (filed 
07/24/2017) 

Vol. 10, 1461–1485 

Exhibits to (1) Opposition to Motion to Quash 
Subpoena, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery from 
Hodgson Russ LLP; and (2) Countermotion for 
Sanctions and to Compel Resetting of 30(b)(3) 
Deposition of Hodgson Russ LLP 
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Exhibit Document Description  

A Declaration of Teresa M. Pilatowicz, Esq., in 
Support of (1) Opposition to Motion to Quash 
Subpoena, or, in the Alternative, for a Protective 
Order Precluding Trustee from Seeking 
Discovery from Hodgson Russ LLP (filed 
07/24/2017) 

Vol. 10, 1486–1494 

A-1 Defendants’ NRCP Disclosure of Witnesses and 
Documents (dated 12/01/2014) 

Vol. 10, 1495–1598 

A-2 Order Granting Motion to Compel Responses to 
Deposition Questions; Case No. BK-N-13-51237 
(filed 02/03/2016) 

Vol. 10, 1599–1604 

A-3 Recommendation for Order RE: Defendants’ 
Motion to Partially Quash, filed on March 10, 
2016 (filed 06/13/2016) 

Vol. 10, 1605–1617 

A-4 Confirming Recommendation Order from 
September 1, 2016 (filed 09/16/2016) 

Vol. 10, 1618–1620 

A-5 Subpoena – Civil (dated 01/03/2017) Vol. 10, 1621–1634 

A-6 Notice of Deposition of Person Most 
Knowledgeable of Hodgson Russ LLP (filed 
01/03/2017) 

Vol. 10, 1635–1639 

A-7 January 25, 2017 Letter to Hodgson Russ LLP  Vol. 10, 1640–1649 

A-8 Stipulation Regarding Continued Discovery 
Dates (Sixth Request) (filed 01/30/2017) 

Vol. 10, 1650–1659 

A-9 Stipulation Regarding Continued Discovery 
Dates (Seventh Request) (filed 05/25/2017) 

Vol. 10, 1660–1669 
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LOCATION 

A-10 Defendants’ Sixteenth Supplement to NRCP 
Disclosure of Witnesses and Documents (dated 
05/03/2017) 

Vol. 10, 1670–1682 

A-11 Rough Draft Transcript of Garry M. Graber, 
Dated July 12, 2017 (Job Number 394849) 

Vol. 10, 1683–1719 

A-12 Sept. 15-Sept. 23, 2010 emails by and between 
Hodgson Russ LLP and Other Parties  

Vol. 10, 1720–1723 

Reply in Support of Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery from Hodgson Russ LLP, and 
Opposition to Motion for Sanctions (filed 08/03/2017) 

Vol. 11, 1724–1734 

Reply in Support of Countermotion for Sanctions and to 
Compel Resetting of 30(b)(6) Deposition of Hodgson Russ 
LLP (filed 08/09/2017)  

Vol. 11, 1735–1740 

Minutes of August 10, 2017 hearing on Motion to Quash 
Subpoena, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery from Hodgson 
Russ LLP, and Opposition to Motion for Sanctions (filed 
08/11/2017) 

Vol. 11, 1741–1742 

Recommendation for Order RE: Defendants’ Motion to 
Quash Subpoena, or, in the Alternative, for a Protective 
Order Precluding Trustee from Seeking Discovery from 
Hodgson Russ LLP, filed on July 18, 2017 (filed 
08/17/2017) 

Vol. 11, 1743–1753 

Motion for Partial Summary Judgment (filed 08/17/2017) Vol. 11, 1754–1796 

Statement of Undisputed Facts in Support of Motion for 
Partial Summary Judgment (filed 08/17/2017) 

Vol. 11, 1797–1825 
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Exhibits to Statement of Undisputed Facts in Support of 
Motion for Partial Summary Judgment 

 

Exhibit Document Description  

1 Declaration of Timothy P. Herbst in Support of 
Separate Statement of Undisputed Facts in 
Support of Motion for Partial Summary Judgment 

Vol. 12, 1826–1829 
 

2 Findings of Fact, Conclusions of Law, and 
Judgment in Consolidated Nevada Corp., et al v. 
JH. et al.; Case No. CV07-02764 (filed 
10/12/2010) 

Vol. 12, 1830–1846 

3 Judgment in Consolidated Nevada Corp., et al v. 
JH. et al.; Case No. CV07-02764 (filed 
08/23/2011) 

Vol. 12, 1847–1849 

4 Excerpted Transcript of July 12, 2017 Deposition 
of Garry M. Graber 

Vol. 12, 1850–1852 

5 September 15, 2015 email from Yalamanchili RE: 
Follow Up Thoughts  

Vol. 12, 1853–1854 

6 September 23, 2010 email between Garry M. 
Graber and P. Morabito  

Vol. 12, 1855–1857 

7 September 20, 2010 email between Yalamanchili 
and Eileen Crotty RE: Morabito Wire  

Vol. 12, 1858–1861 

8 September 20, 2010 email between Yalamanchili 
and Garry M. Graber RE: All Mortgage Balances 
as of 9/20/2010 

Vol. 12, 1862–1863 

9 September 20, 2010 email from Garry M. Graber 
RE: Call  

Vol. 12, 1864–1867 



Page 20 of 72 

DOCUMENT DESCRIPTION 

 

LOCATION 

10 September 20, 2010 email from P. Morabito to 
Dennis and Yalamanchili RE: Attorney client 
privileged communication  

Vol. 12, 1868–1870 

11 September 20, 2010 email string RE: Attorney 
client privileged communication 

Vol. 12, 1871–1875 

12 Appraisal of Real Property: 370 Los Olivos, 
Laguna Beach, CA, as of Sept. 24, 2010 

Vol. 12, 1876–1903 

13 Excerpted Transcript of March 21, 2016 
Deposition of P. Morabito 

Vol. 12, 1904–1919 

14 P. Morabito Redacted Investment and Bank 
Report from Sept. 1 to Sept. 30, 2010 

Vol. 12, 1920–1922 

15 Excerpted Transcript of June 25, 2015 Deposition 
of 341 Meeting of Creditors 

Vol. 12, 1923–1927 

16 Excerpted Transcript of December 5, 2015 
Deposition of P. Morabito 

Vol. 12, 1928–1952 

17 Purchase and Sale Agreement between Arcadia 
Trust and Bayuk Trust entered effective as of 
Sept. 27, 2010 

Vol. 12, 1953–1961 

18 First Amendment to Purchase and Sale 
Agreement between Arcadia Trust and Bayuk 
Trust entered effective as of Sept. 28, 2010 

Vol. 12, 1962–1964 

19 Appraisal Report providing market value estimate 
of real property located at 8355 Panorama Drive, 
Reno, NV as of Dec. 7, 2011 

Vol. 12, 1965–1995 
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20 An Appraisal of a vacant .977± Acre Parcel of 
Industrial Land Located at 49 Clayton Place West 
of the Pyramid Highway (State Route 445) 
Sparks, Washoe County, Nevada and a single-
family residence located at 8355 Panorama Drive 
Reno, Washoe County, Nevada 89511 as of 
October 1, 2010 a retrospective date 

Vol. 13, 1996–2073 

21 APN: 040-620-09 Declaration of Value (dated 
12/31/2012) 

Vol. 14, 2074–2075 

22 Sellers Closing Statement for real property 
located at 8355 Panorama Drive, Reno, NV 89511 

Vol. 14, 2076–2077 

23 Bill of Sale for real property located at 8355 
Panorama Drive, Reno, NV 89511 

Vol. 14, 2078–2082 

24 Operating Agreement of Baruk Properties LLC Vol. 14, 2083–2093 

25 Edward Bayuk, as trustee of the Edward William 
Bayuk Living Trust’s Answer to Plaintiff’s First 
Set of Interrogatories (dated 09/14/2014) 

Vol. 14, 2094–2104 

26 Summary Appraisal Report of real property 
located at 1461 Glenneyre Street, Laguna Beach, 
CA 92651, as of Sept. 25, 2010 

Vol. 14, 2105–2155 

27 Appraisal of Real Property as of Sept. 23, 2010: 
1254 Mary Fleming Circle, Palm Springs, CA 
92262 

Vol. 15, 2156–2185 
 

28 Appraisal of Real Property as of Sept. 23, 2010: 
1254 Mary Fleming Circle, Palm Springs, CA 
92262 

Vol. 15, 2186–2216 
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29 Membership Interest Transfer Agreement 
between Arcadia Trust and Bayuk Trust entered 
effective as of Oct. 1, 2010 

Vol. 15, 2217–2224 
 

30 PROMISSORY NOTE [Edward William Bayuk 
Living Trust (“Borrower”) promises to pay 
Arcadia Living Trust (“Lender”) the principal 
sum of $1,617,050.00, plus applicable interest] 
(dated 10/01/2010) 

Vol. 15, 2225–2228 
 

31 Certificate of Merger dated Oct. 4, 2010 Vol. 15, 2229–2230 

32 Articles of Merger Document No. 20100746864-
78 (recorded date 10/04/2010) 

Vol. 15, 2231–2241 

33 Excerpted Transcript of September 28, 2015 
Deposition of Edward William Bayuk 

Vol. 15, 2242–2256 

34 Grant Deed for real property 1254 Mary Fleming 
Circle, Palm Springs, CA 92262; APN: 507-520-
015 (recorded 11/04/2010) 

Vol. 15, 2257–2258 
 

35 General Conveyance made as of Oct. 31, 2010 
between Woodland Heights Limited (“Vendor”) 
and Arcadia Living Trust (“Purchaser”) 

Vol. 15, 2259–2265 
 

36 Appraisal of Real Property as of Sept. 24, 2010: 
371 El Camino Del Mar, Laguna Beach, CA 
92651 

Vol. 15, 2266–2292 
 

37 Excerpted Transcript of December 6, 2016 
Deposition of P. Morabito 

Vol. 15, 2293–2295 
 

38 Page intentionally left blank Vol. 15, 2296–2297 

39 Ledger of Edward Bayuk to P. Morabito Vol. 15, 2298–2300 
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40 Loan Calculator: Payment Amount (Standard 
Loan Amortization) 

Vol. 15, 2301–2304 

41 Payment Schedule of Edward Bayuk Note in 
Favor of P. Morabito 

Vol. 15, 2305–2308 

42 November 10, 2011 email from Vacco RE: Baruk 
Properties, LLC/P. Morabito/Bank of America, 
N.A. 

Vol. 15, 2309–2312 

43 May 23, 2012 email from Vacco to Steve Peek 
RE: Formal Settlement Proposal to resolve the 
Morabito matter  

Vol. 15, 2313–2319 

44 Excerpted Transcript of March 12, 2015 
Deposition of 341 Meeting of Creditors 

Vol. 15, 2320–2326 

45 Shareholder Interest Purchase Agreement 
between P. Morabito and Snowshoe Petroleum, 
Inc. (dated 09/30/2010) 

Vol. 15, 2327–2332 
 

46 P. Morabito Statement of Assets & Liabilities as 
of May 5, 2009 

Vol. 15, 2333–2334 
 

47 March 10, 2010 email from Naz Afshar, CPA to 
Darren Takemoto, CPA RE: Current Personal 
Financial Statement  

Vol. 15, 2335–2337 
 

48 March 10, 2010 email from P. Morabito to Jon 
RE: ExxonMobil CIM for Florida and associated 
maps  

Vol. 15, 2338–2339 
 

49 March 20, 2010 email from P. Morabito to Vacco 
RE: proceed with placing binding bid on June 
22nd with ExxonMobil  

Vol. 15, 2340–2341 
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50 P. Morabito Statement of Assets & Liabilities as 
of May 30, 2010 

Vol. 15, 2342–2343 
 

51 June 28, 2010 email from P. Morabito to George 
R. Garner RE: ExxonMobil Chicago Market 
Business Plan Review  

Vol. 15, 2344–2345 
 

52 Plan of Merger of Consolidated Western Corp. 
with and into Superpumper, Inc. (dated 
09/28/2010) 

Vol. 15, 2346–2364 
 

53 Page intentionally left blank Vol. 15, 2365–2366 

54 BBVA Compass Proposed Request on behalf of 
Superpumper, Inc. (dated 12/15/2010) 

Vol. 15, 2367–2397 

55 Business Valuation Agreement between Matrix 
Capital Markets Group, Inc. and Superpumper, 
Inc. (dated 09/30/2010) 

Vol. 15, 2398–2434 
 

56 Expert report of James L. McGovern, CPA/CFF, 
CVA (dated 01/25/2016) 

Vol. 16, 2435–2509 

57 June 18, 2014 email from Sam Morabito to 
Michael Vanek RE: SPI Analysis  

Vol. 17, 2510–2511 

58 Declaration of P. Morabito in Support of 
Opposition to Motion of JH, Inc., Jerry Herbst, 
and Berry-Hinckley Industries for Order 
Prohibiting Debtor from Using, Acquiring, or 
Disposing of or Transferring Assets Pursuant to 
11 U.S.C. §§ 105 and 303(f) Pending 
Appointment of Trustee; Case No. BK-N-13-
51237 (filed 07/01/2013) 

Vol. 17, 2512–2516 
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59 State of California Secretary of State Limited 
Liability Company – Snowshoe Properties, LLC; 
File No. 201027310002 (filed 09/29/2010) 

Vol. 17, 2517–2518 

60 PROMISSORY NOTE [Snowshoe Petroleum 
(“Maker”) promises to pay P. Morabito 
(“Holder”) the principal sum of $1,462,213.00] 
(dated 11/01/2010) 

Vol. 17, 2519–2529 

61 PROMISSORY NOTE [Superpumper, Inc. 
(“Maker”) promises to pay Compass Bank (the 
“Bank” and/or “Holder”) the principal sum of 
$3,000,000.00] (dated 08/13/2010) 

Vol. 17, 2530–2538 

62 Excerpted Transcript of October 21, 2015 
Deposition of Salvatore R. Morabito 

Vol. 17, 2539–2541 

63 Page intentionally left blank Vol. 17, 2542–2543 

64 Edward Bayuk’s Answers to Plaintiff’s First Set 
of Interrogatories (dated 09/14/2014) 

Vol. 17, 2544–2557 

65 October 12, 2012 email from Stan Bernstein to P. 
Morabito RE: 2011 return  

Vol. 17, 2558–2559 

66 Page intentionally left blank Vol. 17, 2560–2561 

67 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 17, 2562–2564 

68 Snowshoe Petroleum, Inc.’s letter of intent to set 
out the framework of the contemplated 
transaction between: Snowshoe Petroleum, Inc.; 
David Dwelle, LP; Eclipse Investments, LP; 
Speedy Investments; and TAD Limited 
Partnership (dated 04/21/2011) 

Vol. 17, 2565–2572 
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69 Excerpted Transcript of July 10, 2017 Deposition 
of Dennis C. Vacco 

Vol. 17, 2573–2579 

70 April 15, 2011 email from P. Morabito to 
Christian Lovelace; Gregory Ivancic; Vacco RE: 
$65 million loan offer from Cerberus  

Vol. 17, 2580–2582 

71 Email from Vacco to P. Morabito RE: $2 million 
second mortgage on the Reno house 

Vol. 17, 2583–2584 

72 Email from Vacco to P. Morabito RE: Tim Haves Vol. 17, 2585–2586 

73 Settlement Agreement, Loan Agreement 
Modification & Release dated as of Sept. 7, 2012, 
entered into by Bank of America and P. Morabito 

Vol. 17, 2587–2595 

74 Page intentionally left blank Vol. 17, 2596–2597 

75 February 10, 2012 email from Vacco to Paul 
Wells and Timothy Haves RE: 1461 Glenneyre 
Street, Laguna Beach – Sale  

Vol. 17, 2598–2602 

76 May 8, 2012 email from P. Morabito to Vacco 
RE: Proceed with the corporate set-up with Ray, 
Edward and P. Morabito 

Vol. 17, 2603–2604 

77 September 4, 2012 email from Vacco to Edward 
Bayuk RE: Second Deed of Trust documents  

Vol. 17, 2605–2606 

78 September 18, 2012 email from P. Morabito to 
Edward Bayuk RE: Deed of Trust  

Vol. 17, 2607–2611 

79 October 3, 2012 email from Vacco to P. Morabito 
RE: Term Sheet on both real estate deal and 
option  

Vol. 17, 2612–2614 
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80 March 14, 2013 email from P. Morabito to Vacco 
RE: BHI Hinckley  

Vol. 17, 2615–2616 

81 Page intentionally left blank Vol. 17, 2617–2618 

82 November 11, 2011 email from Vacco to P. 
Morabito RE: Trevor’s commitment to sign  

Vol. 17, 2619–2620 

83 November 28, 2011 email string RE: Wiring 
$560,000 to Lippes Mathias 

Vol. 17, 2621–2623 

84 Page intentionally left blank Vol. 17, 2624–2625 

85 Page intentionally left blank Vol. 17, 2626–2627 

86 Order for Relief Under Chapter 7; Case No. BK-
N-13-51236 (filed 12/22/2014) 

Vol. 17, 2628–2634 

87 Report of Undisputed Election (11 U.S.C § 702); 
Case No. BK-N-13-51237 (filed 01/23/2015)  

Vol. 17, 2635–2637 

88 Amended Stipulation and Order to Substitute a 
Party to NRCP 17(a) (filed 06/11/2015)  

Vol. 17, 2638–2642 

89 Membership Interest Purchase Agreement, 
entered into as of Oct. 6, 2010 between P. 
Morabito and Edward Bayuk  

Vol. 17, 2643–2648 

90 Complaint; Case No. BK-N-13-51237 (filed 
10/15/2015) 

Vol. 17, 2649–2686 

91 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 17, 2687–2726 
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Objection to Recommendation for Order filed August 17, 
2017 (filed 08/28/2017) 

Vol. 18, 2727–2734 

 

Exhibit to Objection to Recommendation for Order   

Exhibit Document Description  

1 Plaintiff’s counsel’s Jan. 24, 2017, email 
memorializing the discovery dispute agreement 

Vol. 18, 2735–2736 

Opposition to Objection to Recommendation for Order filed 
August 17, 2017 (filed 09/05/2017) 

Vol. 18, 2737–2748 

Exhibit to Opposition to Objection to Recommendation 
for Order 

 

Exhibit Document Description  

A Declaration of Teresa M. Pilatowicz, Esq., in 
Support of Opposition to Objection to 
Recommendation for Order (filed 09/05/2017) 

Vol. 18, 2749–2752 

Reply to Opposition to Objection to Recommendation for 
Order filed August 17, 2017 (dated 09/15/2017) 

Vol. 18, 2753–2758 

Defendants’ Opposition to Plaintiff’s Motion for Partial 
Summary Judgment (filed 09/22/2017) 

Vol. 18, 2759–2774 

Defendants’ Separate Statement of Disputed Facts in 
Support of Opposition to Plaintiff’s Motion for Partial 
Summary Judgment (filed 09/22/2017) 

 

Vol. 18, 2775–2790 
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Exhibits to Defendants’ Separate Statement of Disputed 
Facts in Support of Opposition to Plaintiff’s Motion for 
Partial Summary Judgment 

 

Exhibit Document Description  

1 Judgment in Consolidated Nevada Corp., et al v. 
JH. et al.; Case No. CV07-02764 (filed 
08/23/2011) 

Vol. 18, 2791–2793 

2 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 18, 2794–2810 

3 Order Denying Motion to Dismiss Involuntary 
Chapter 7 Petition and Suspending Proceedings 
Pursuant to 11 U.S.C §305(a)(1); Case No. BK-
N-13-51237 (filed 12/17/2013) 

Vol. 18, 2811–2814 

4 Excerpted Transcript of March 21, 2016 
Deposition of P. Morabito 

Vol. 18, 2815–2826 

5 Excerpted Transcript of September 28, 2015 
Deposition of Edward William Bayuk  

Vol. 18, 2827–2857 

6 Appraisal  Vol. 18, 2858–2859 

7 Budget Summary as of Jan. 7, 2016 Vol. 18, 2860–2862 

8 Excerpted Transcript of March 24, 2016 
Deposition of Dennis Banks 

Vol. 18, 2863–2871 

9 Excerpted Transcript of March 22, 2016 
Deposition of Michael Sewitz 

Vol. 18, 2872–2879 

10 Excerpted Transcript of April 27, 2011 
Deposition of Darryl Noble 

Vol. 18, 2880–2883 
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11 Copies of cancelled checks from Edward Bayuk 
made payable to P. Morabito 

Vol. 18, 2884–2892 

12 CBRE Appraisal of 14th Street Card Lock 
Facility (dated 02/26/2010) 

Vol. 18, 2893–2906 

13 Bank of America wire transfer from P. Morabito 
to Salvatore Morabito in the amount of 
$146,127.00; and a wire transfer from P. 
Morabito to Lippes for $25.00 (date 10/01/2010) 

Vol. 18, 2907–2908 

14 Excerpted Transcript of October 21, 2015 
Deposition of Christian Mark Lovelace 

Vol. 18, 2909–2918 

15 June 18, 2014 email from Sam Morabito to 
Michael Vanek RE: Analysis of the Superpumper 
transaction in 2010  

Vol. 18, 2919–2920 

16 Excerpted Transcript of October 21, 2015 
Deposition of Salvatore R. Morabito 

Vol. 18, 2921–2929 

17 PROMISSORY NOTE [Snowshoe Petroleum 
(“Maker”) promises to pay P. Morabito 
(“Holder”) the principal sum of $1,462,213.00] 
(dated 11/01/2010) 

Vol. 18, 2930–2932 

18 TERM NOTE [P. Morabito (“Borrower”) 
promises to pay Consolidated Western Corp. 
(“Lender”) the principal sum of $939,000.00, plus 
interest] (dated 09/01/2010) 

Vol. 18, 2933–2934 

19 SUCCESSOR PROMISSORY NOTE 
[Snowshoe Petroleum (“Maker”) promises to pay 
P. Morabito (“Holder”) the principal sum of 
$492,937.30, plus interest] (dated 02/01/2011) 

Vol. 18, 2935–2937 
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20 Edward Bayuk’s wire transfer to Lippes in the 
amount of $517,547.20 (dated 09/29/2010) 

Vol. 18, 2938–2940 

21 Salvatore Morabito Bank of Montreal September 
2011 Wire Transfer  

Vol. 18, 2941–2942 

22 Declaration of Salvatore Morabito (dated 
09/21/2017) 

Vol. 18, 2943–2944 

23 Edward Bayuk bank wire transfer to 
Superpumper, Inc., in the amount of $659,000.00 
(dated 09/30/2010) 

Vol. 18, 2945–2947 

24 Edward Bayuk checking account statements 
between 2010 and 2011 funding the company 
with transfers totaling $500,000 

Vol. 18, 2948–2953 

25 Salvatore Morabito’s wire transfer statement 
between 2010 and 2011, funding the company 
with $750,000 

Vol. 18, 2954–2957 

26 Payment Schedule of Edward Bayuk Note in 
Favor of P. Morabito 

Vol. 18, 2958–2961 

27 September 15, 2010 email from Vacco to 
Yalamanchili and P. Morabito RE: Follow Up 
Thoughts  

Vol. 18, 2962–2964 

Reply in Support of Motion for Partial Summary Judgment 
(dated 10/10/2017)  

Vol. 19, 2965–2973 

 

Order Regarding Discovery Commissioner’s 
Recommendation for Order dated August 17, 2017 (filed 
12/07/2017) 

Vol. 19, 2974–2981 
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Order Denying Motion for Partial Summary Judgment 
(filed 12/11/2017) 

Vol. 19, 2982–2997 

Defendants’ Motions in Limine (filed 09/12/2018) Vol. 19, 2998–3006 

Exhibits to Defendants’ Motions in Limine  

Exhibit Document Description  

1 Plaintiff’s Second Supplement to Amended 
Disclosures Pursuant to NRCP 16.1(A)(1) (dated 
04/28/2016) 

Vol. 19, 3007–3016 

2 Excerpted Transcript of March 25, 2016 
Deposition of William A. Leonard 

Vol. 19, 3017–3023 

3 Plaintiff, Jerry Herbst’s Responses to Defendant 
Snowshoe Petroleum, Inc.’s Set of Interrogatories 
(dated 02/11/2015); and Plaintiff, Jerry Herbst’s 
Responses to Defendant, Salvatore Morabito’s 
Set of Interrogatories (dated 02/12/2015) 

Vol. 19, 3024–3044 

Motion in Limine to Exclude Testimony of Jan Friederich 
(filed 09/20/2018)  

Vol. 19, 3045–3056 

Exhibits to Motion in Limine to Exclude Testimony of 
Jan Friederich 

 

Exhibit Document Description  

1 Defendants’ Rebuttal Expert Witness Disclosure 
(dated 02/29/2016) 

Vol. 19, 3057–3071 

2 Condensed Transcript of March 29, 2016 
Deposition of Jan Friederich 

Vol. 19, 3072–3086 
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Opposition to Defendants’ Motions in Limine (filed 
09/28/2018) 

Vol. 19, 3087–3102 

Exhibits to Opposition to Defendants’ Motions in 
Limine 

 

Exhibit Document Description  

A Declaration of Teresa M. Pilatowicz, Esq. in 
Support of Opposition to Defendants’ Motions in 
Limine (filed 09/28/2018) 

Vol. 19, 3103–3107 

A-1 Plaintiff’s February 19, 2016, Amended 
Disclosures Pursuant to NRCP 16.1(A)(1) 

Vol. 19, 3108–3115 

A-2 Plaintiff’s January 26, 2016, Expert Witnesses 
Disclosures (without exhibits) 

Vol. 19, 3116–3122 

A-3 Defendants’ January 26, 2016, and February 29, 
2016, Expert Witness Disclosures (without 
exhibits) 

Vol. 19, 3123–3131 

A-4 Plaintiff’s August 17, 2017, Motion for Partial 
Summary Judgment (without exhibits) 

Vol. 19, 3132–3175 

A-5 Plaintiff’s August 17, 2017, Statement of 
Undisputed Facts in Support of his Motion for 
Partial Summary Judgment (without exhibits) 

Vol. 19, 3176–3205 

Defendants’ Reply in Support of Motions in Limine (filed 
10/08/2018) 

Vol. 20, 3206–3217 

 

Exhibit to Defendants’ Reply in Support of Motions in 
Limine 

 

Exhibit Document Description  
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1 Chapter 7 Trustee, William A. Leonard’s 
Responses to Defendants’ First Set of 
Interrogatories (dated 05/28/2015) 

Vol. 20, 3218–3236 

Defendants’ Opposition to Plaintiff’s Motions in Limine to 
Exclude the Testimony of Jan Friederich (filed 10/08/2018) 

Vol. 20, 3237–3250 

Exhibits to Defendants’ Opposition to Plaintiff’s 
Motions in Limine to Exclude the Testimony of Jan 
Friederich 

 

Exhibit Document Description  

1 Excerpt of Matrix Report (dated 10/13/2010) Vol. 20, 3251–3255 

2 Defendants’ Rebuttal Expert Witness Disclosure 
(dated 02/29/2016) 

Vol. 20, 3256–3270 

3 November 9, 2009 email from P. Morabito to 
Daniel Fletcher; Jim Benbrook; Don Whitehead; 
Sam Morabito, etc. RE: Jan Friederich entered 
consulting agreement with Superpumper  

Vol. 20, 3271–3272 

4 Excerpted Transcript of March 29, 2016 
Deposition of Jan Friederich 

Vol. 20, 3273–3296 

Defendants’ Objections to Plaintiff’s Pretrial Disclosures 
(filed 10/12/2018) 

Vol. 20, 3297–3299 

Objections to Defendants’ Pretrial Disclosures (filed 
10/12/2018) 

Vol. 20, 3300–3303 

Reply to Defendants’ Opposition to Plaintiff’s Motion in 
Limine to Exclude the Testimony of Jan Friederich (filed 
10/12/2018) 

Vol. 20, 3304–3311 



Page 35 of 72 

DOCUMENT DESCRIPTION 

 

LOCATION 

Minutes of September 11, 2018, Pre-trial Conference (filed 
10/19/2018) 

Vol. 20, 3312 

Stipulated Facts (filed 10/29/2018) Vol. 20, 3313–3321 

Defendants’ Points and Authorities RE: Objection to 
Admission of Documents in Conjunction with the 
Depositions of P. Morabito and Dennis Vacco (filed 
10/30/2018) 

Vol. 20, 3322–3325 

Plaintiff’s Points and Authorities Regarding Authenticity 
and Hearsay Issues (filed 10/31/2018) 

Vol. 20, 3326–3334 

Clerk’s Trial Exhibit List (filed 02/28/2019) Vol. 21, 3335–3413 

Exhibits to Clerk’s Trial Exhibit List  

Exhibit Document Description  

1 Certified copy of the Transcript of September 13, 
2010 Judge’s Ruling; Case No. CV07-02764 

Vol. 21, 3414–3438 

2 Findings of Fact, Conclusions of Law, and 
Judgment; Case No. CV07-02764 (filed 
10/12/2010) 

Vol. 21, 3439–3454 

3 Judgment; Case No. CV07-0767 (filed 
08/23/2011) 

Vol. 21, 3455–3456 

4 Confession of Judgment; Case No. CV07-02764 
(filed 06/18/2013) 

Vol. 21, 3457–3481 

5 November 30, 2011 Settlement Agreement and 
Mutual Release 

Vol. 22, 3482–3613 

6 March 1, 2013 Forbearance Agreement Vol. 22, 3614–3622 
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8 Order Denying Motion to Dismiss Involuntary 
Chapter 7 Petition and Suspending Proceedings, 
Case 13-51237. ECF No. 94, (filed 12/17/2013) 

Vol. 22, 3623–3625 

19 Report of Undisputed Election– Appointment of 
Trustee, Case No. 13-51237, ECF No. 220 

Vol. 22, 3626–3627 

20 Stipulation and Order to Substitute a Party 
Pursuant to NRCP 17(a), Case No. CV13-02663, 
May 15, 2015 

Vol. 22, 3628–3632 

21 Non-Dischargeable Judgment Regarding 
Plaintiff’s First and Second Causes of Action, 
Case No. 15-05019-GWZ, ECF No. 123, April 
30, 2018 

Vol. 22, 3633–3634 

22 Memorandum & Decision; Case No. 15-05019-
GWZ, ECF No. 124, April 30, 2018 

Vol. 22, 3635–3654 

23 Amended Findings of Fact, Conclusions of Law 
in Support of Judgment Regarding Plaintiff’s 
First and Second Causes of Action; Case 15-
05019-GWZ, ECF No. 122, April 30, 2018 

Vol. 22, 3655–3679 

25 September 15, 2010 email from Yalamanchili to 
Vacco and P. Morabito RE: Follow Up Thoughts 

Vol. 22, 3680–3681 

26 September 18, 2010 email from P. Morabito to 
Vacco 

Vol. 22, 3682–3683 

27 September 20, 2010 email from Vacco to P. 
Morabito RE: Spirit 

Vol. 22, 3684–3684 

28 September 20, 2010 email between Yalamanchili 
and Crotty RE: Morabito -Wire 

Vol. 22, 3685–3687 
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29 September 20, 2010 email from Yalamanchili to 
Graber RE: Attorney Client Privileged 
Communication  

Vol. 22, 3688–3689 

30 September 21, 2010 email from P. Morabito to 
Vacco and Cross RE: Attorney Client Privileged 
Communication 

Vol. 22, 3690–3692 

31 September 23, 2010 email chain between Graber 
and P. Morabito RE: Change of Primary 
Residence from Reno to Laguna Beach 

Vol. 22, 3693–3694 

32 September 23, 2010 email from Yalamanchili to 
Graber RE: Change of Primary Residence from 
Reno to Laguna Beach 

Vol. 22, 3695–3696 

33 September 24, 2010 email from P. Morabito to 
Vacco RE: Superpumper, Inc. 

Vol. 22, 3697–3697 

34 September 26, 2010 email from Vacco to P. 
Morabito RE: Judgment for a fixed debt 

Vol. 22, 3698–3698 

35 September 27, 2010 email from P. Morabito to 
Vacco RE: First Amendment to Residential Lease 
executed 9/27/2010 

Vol. 22, 3699–3701 

36 November 7, 2012 emails between Vacco, P. 
Morabito, C. Lovelace RE: Attorney Client 
Privileged Communication  

Vol. 22, 3702–3703 

37 Morabito BMO Bank Statement – September 
2010 

Vol. 22, 3704–3710 

38 Lippes Mathias Trust Ledger History Vol. 23, 3711–3716 
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39 Fifth Amendment & Restatement of the Trust 
Agreement for the Arcadia Living Trust dated 
September 30, 2010 

Vol. 23, 3717–3755 

42 P. Morabito Statement of Assets & Liabilities as 
of May 5, 2009 

Vol. 23, 3756–3756 

43 March 10, 2010 email chain between Afshar and 
Takemoto RE: Current Personal Financial 
Statement  

Vol. 23, 3757–3758 

 

44 Salazar Net Worth Report (dated 03/15/2011) Vol. 23, 3759–3772 

45 Purchase and Sale Agreement Vol. 23, 3773–3780 

46 First Amendment to Purchase and Sale 
Agreement 

Vol. 23, 3781–3782 

47 Panorama – Estimated Settlement Statement Vol. 23, 3783–3792 

48 El Camino – Final Settlement Statement Vol. 23, 3793–3793 

49 Los Olivos – Final Settlement Statement Vol. 23, 3794–3794 

50 Deed for Transfer of Panorama Property Vol. 23, 3795–3804 

51 Deed for Transfer for Los Olivos Vol. 23, 3805–3806 

52 Deed for Transfer of El Camino Vol. 23, 3807–3808 

53 Kimmel Appraisal Report for Panorama and 
Clayton 

Vol. 23, 3809–3886 

54 Bill of Sale – Panorama Vol. 23, 3887–3890 

55 Bill of Sale – Mary Fleming Vol. 23, 3891–3894 

56 Bill of Sale – El Camino Vol. 23, 3895–3898 
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57 Bill of Sale – Los Olivos Vol. 23, 3899–3902 

58 Declaration of Value and Transfer Deed of 8355 
Panorama (recorded 12/31/2012) 

Vol. 23, 3903–3904 

60 Baruk Properties Operating Agreement Vol. 23, 3905–3914 

61 Baruk Membership Transfer Agreement Vol. 24, 3915–3921 

62 Promissory Note for $1,617,050 (dated 
10/01/2010) 

Vol. 24, 3922–3924 

63 Baruk Properties/Snowshoe Properties, 
Certificate of Merger (filed 10/04/2010) 

Vol. 24, 3925–3926 

64 Baruk Properties/Snowshoe Properties, Articles 
of Merger 

Vol. 24, 3927–3937 

65 Grant Deed from Snowshoe to Bayuk Living 
Trust; Doc No. 2010-0531071 (recorded 
11/04/2010) 

Vol. 24, 3938–3939 

66 Grant Deed – 1461 Glenneyre; Doc No. 
2010000511045 (recorded 10/08/2010) 

Vol. 24, 3940–3941 

67 Grant Deed – 570 Glenneyre; Doc No. 
2010000508587 (recorded 10/08/2010) 

Vol. 24, 3942–3944 

68 Attorney File re: Conveyance between Woodland 
Heights and Arcadia Living Trust 

Vol. 24, 3945–3980 

69 October 24, 2011 email from P. Morabito to 
Vacco RE: Attorney Client Privileged 
Communication  

Vol. 24, 3981–3982 
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70 November 10, 2011 email chain between Vacco 
and P. Morabito RE: Baruk Properties, LLC/Paul 
Morabito/Bank of America, N.A. 

Vol. 24, 3983–3985 

71 Bayuk First Ledger Vol. 24, 3986–3987 

72 Amortization Schedule Vol. 24, 3988–3990 

73 Bayuk Second Ledger Vol. 24, 3991–3993 

74 Opposition to Motion for Summary Judgment and 
Declaration of Edward Bayuk; Case No. 13-
51237, ECF No. 146 (filed 10/03/2014)  

Vol. 24, 3994–4053 

75 March 30, 2012 email from Vacco to Bayuk RE: 
Letter to BOA 

Vol. 24, 4054–4055 

76 March 10, 2010 email chain between P. Morabito 
and jon@aim13.com RE: Strictly Confidential  

Vol. 24, 4056–4056 

77 May 20, 2010 email chain between P. Morabito, 
Vacco and Michael Pace RE: Proceed with 
placing a Binding Bid on June 22nd with 
ExxonMobil 

Vol. 24, 4057–4057 

78 Morabito Personal Financial Statement May 2010 Vol. 24, 4058–4059 

79 June 28, 2010 email from P. Morabito to George 
Garner RE: ExxonMobil Chicago Market 
Business Plan Review  

Vol. 24, 4060–4066 

80 Shareholder Interest Purchase Agreement Vol. 24, 4067–4071 

81 Plan of Merger of Consolidated Western 
Corporation with and Into Superpumper, Inc. 

Vol. 24, 4072–4075 

mailto:jon@aim13.com
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82 Articles of Merger of Consolidated Western 
Corporation with and Into Superpumper, Inc. 

Vol. 24, 4076–4077 

83 Unanimous Written Consent of the Board of 
Directors and Sole Shareholder of Superpumper, 
Inc. 

Vol. 24, 4078–4080 

84 Unanimous Written Consent of the Directors and 
Shareholders of Consolidated Western 
Corporation 

Vol. 24, 4081–4083 

85 Arizona Corporation Commission Letter dated 
October 21, 2010 

Vol. 24, 4084–4091 

86 Nevada Articles of Merger Vol. 24, 4092–4098 

87 New York Creation of Snowshoe Vol. 24, 4099–4103 

88 April 26, 2012 email from Vacco to Afshar RE: 
Ownership Structure of SPI 

Vol. 24, 4104–4106 

90 September 30, 2010 Matrix Retention Agreement Vol. 24, 4107–4110 

91 McGovern Expert Report Vol. 25, 4111–4189 

92 Appendix B to McGovern Report – Source 4 – 
Budgets 

Vol. 25, 4190–4191 

103 Superpumper Note in the amount of 
$1,462,213.00 (dated 11/01/2010) 

Vol. 25, 4192–4193 

104 Superpumper Successor Note in the amount of 
$492,937.30 (dated 02/01/2011) 

Vol. 25, 4194–4195 

105 Superpumper Successor Note in the amount of 
$939,000 (dated 02/01/2011) 

Vol. 25, 4196–4197 
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106 Superpumper Stock Power transfers to S. 
Morabito and Bayuk (dated 01/01/2011) 

Vol. 25, 4198–4199 

107 Declaration of P. Morabito in Support of 
Opposition to Motion of JH, Inc., Jerry Herbst, 
and Berry- Hinckley Industries for Order 
Prohibiting Debtor from Using, Acquiring or 
Transferring Assets Pursuant to 11 U.S.C. §§ 105 
and 303(f) Pending Appointment of Trustee, Case 
13-51237, ECF No. 22 (filed 07/01/2013) 

Vol. 25, 4200–4203 

108 October 12, 2012 email between P. Morabito and 
Bernstein RE: 2011 Return 

Vol. 25, 4204–4204 

109 Compass Term Loan (dated 12/21/2016) Vol. 25, 4205–4213 

110 P. Morabito – Term Note in the amount of 
$939,000.000 (dated 09/01/2010) 

Vol. 25, 4214–4214 

111 Loan Agreement between Compass Bank and 
Superpumper (dated 12/21/2016) 

Vol. 25, 4215–4244 

112 Consent Agreement (dated 12/28/2010)  Vol. 25, 4245–4249 

113 Superpumper Financial Statement (dated 
12/31/2007)  

Vol. 25, 4250–4263 

114 Superpumper Financial Statement (dated 
12/31/2009)  

Vol. 25, 4264–4276 

115 Notes Receivable Interest Income Calculation 
(dated 12/31/2009) 

Vol. 25, 4277–4278 

116 Superpumper Inc. Audit Conclusions Memo 
(dated 12/31/2010) 

Vol. 25, 4279–4284 
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117 Superpumper 2010 YTD Income Statement and 
Balance Sheets 

Vol. 25, 4285–4299 

118 March 12, 2010 Management Letter  Vol. 25, 4300–4302 

119 Superpumper Unaudited August 2010 Balance 
Sheet 

Vol. 25, 4303–4307 

120 Superpumper Financial Statements (dated 
12/31/2010) 

Vol. 25, 4308–4322 

121 Notes Receivable Balance as of September 30, 
2010 

Vol. 26, 4323 

122 Salvatore Morabito Term Note $2,563,542.00 as 
of December 31, 2010 

Vol. 26, 4324–4325 

123 Edward Bayuk Term Note $2,580,500.00 as of 
December 31, 2010 

Vol. 26, 4326–4327 

125 April 21, 2011 Management letter  Vol. 26, 4328–4330 

126 Bayuk and S. Morabito Statements of Assets & 
Liabilities as of February 1, 2011 

Vol. 26, 4331–4332 

127 January 6, 2012 email from Bayuk to Lovelace 
RE: Letter of Credit 

Vol. 26, 4333–4335 

128 January 6, 2012 email from Vacco to Bernstein Vol. 26, 4336–4338 

129 January 7, 2012 email from Bernstein to Lovelace Vol. 26, 4339–4343 

130 March 18, 2012 email from P. Morabito to Vacco Vol. 26, 4344–4344 

131 April 21, 2011 Proposed Acquisition of Nella Oil Vol. 26, 4345–4351 

132 April 15, 2011 email chain between P. Morabito 
and Vacco 

Vol. 26, 4352 
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133 April 5, 2011 email from P. Morabito to Vacco Vol. 26, 4353 

134 April 16, 2012 email from Vacco to Morabito Vol. 26, 4354–4359 

135 August 7, 2011 email exchange between Vacco 
and P. Morabito 

Vol. 26, 4360 

136 August 2011 Lovelace letter to Timothy Halves Vol. 26, 4361–4365 

137 August 24, 2011 email from Vacco to P. Morabito 
RE: Tim Haves 

Vol. 26, 4366 

138 November 11, 2011 email from Vacco to P. 
Morabito RE: Getting Trevor’s commitment to 
sign 

Vol. 26, 4367 

139 November 16, 2011 email from P. Morabito to 
Vacco RE: Vacco’s litigation letter  

Vol. 26, 4368 

140 November 28, 2011 email chain between Vacco, 
S. Morabito, and P. Morabito RE: $560,000 wire 
to Lippes Mathias 

Vol. 26, 4369–4370 

141 December 7, 2011 email from Vacco to P. 
Morabito RE: Moreno 

Vol. 26, 4371 

142 February 10, 2012 email chain between P. 
Morabito Wells, and Vacco RE: 1461 Glenneyre 
Street - Sale 

Vol. 26, 4372–4375 

143 April 20, 2012 email from P. Morabito to Bayuk 
RE: BofA 

Vol. 26, 4376 

144 April 24, 2012 email from P. Morabito to Vacco 
RE: SPI Loan Detail 

Vol. 26, 4377–4378 
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145 September 4, 2012 email chain between Vacco 
and Bayuk RE: Second Deed of Trust documents 

Vol. 26, 4379–4418 

147 September 4, 2012 email from P. Morabito to 
Vacco RE: Wire  

Vol. 26, 4419–4422 

148 September 4, 2012 email from Bayuk to Vacco 
RE: Wire 

Vol. 26, 4423–4426 

149 December 6, 2012 email from Vacco to P. 
Morabito RE: BOA and the path of money 

Vol. 26, 4427–4428 

150 September 18, 2012 email chain between P. 
Morabito and Bayuk 

Vol. 26, 4429–4432 

151 October 3, 2012 email chain between Vacco and 
P. Morabito RE: Snowshoe Properties, LLC 

Vol. 26, 4433–4434 

152 September 3, 2012 email from P. Morabito to 
Vacco RE: Wire  

Vol. 26, 4435 

153 March 14, 2013 email chain between P. Morabito 
and Vacco RE: BHI Hinckley 

Vol. 26, 4436 

154 Paul Morabito 2009 Tax Return Vol. 26, 4437–4463 

155 Superpumper Form 8879-S tax year ended 
December 31, 2010 

Vol. 26, 4464–4484 

156 2010 U.S. S Corporation Tax Return for 
Consolidated Western Corporation 

Vol. 27, 4485–4556 

157 Snowshoe form 8879-S for year ended December 
31, 2010 

Vol. 27, 4557–4577 

158 Snowshoe Form 1120S 2011 Amended Tax 
Return 

Vol. 27, 4578–4655 
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159 September 14, 2012 email from Vacco to P. 
Morabito  

Vol. 27, 4656–4657 

160 October 1, 2012 email from P. Morabito to Vacco 
RE: Monday work for Dennis and Christian 

Vol. 27, 4658 

161 December 18, 2012 email from Vacco to P. 
Morabito RE: Attorney Client Privileged 
Communication 

Vol. 27, 4659 

162 April 24, 2013 email from P. Morabito to Vacco 
RE: BHI Trust 

Vol. 27, 4660 

163 Membership Interest Purchases, Agreement – 
Watch My Block (dated 10/06/2010) 

Vol. 27, 4661–4665 

164 Watch My Block organizational documents Vol. 27, 4666–4669 

174 October 15, 2015 Certificate of Service of copy of 
Lippes Mathias Wexler Friedman’s Response to 
Subpoena 

Vol. 27, 4670 

175 Order Granting Motion to Compel Responses to 
Deposition Questions ECF No. 502; Case No. 13-
51237-gwz (filed 02/03/2016) 

Vol. 27, 4671–4675 

179 Gursey Schneider LLP Subpoena Vol. 28, 4676–4697 

180 Summary Appraisal of 570 Glenneyre Vol. 28, 4698–4728 

181 Appraisal of 1461 Glenneyre Street Vol. 28, 4729–4777 

182 Appraisal of 370 Los Olivos Vol. 28, 4778–4804 

183 Appraisal of 371 El Camino Del Mar Vol. 28, 4805–4830 

184 Appraisal of 1254 Mary Fleming Circle Vol. 28, 4831–4859 
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185 Mortgage – Panorama Vol. 28, 4860–4860 

186 Mortgage – El Camino Vol. 28, 4861 

187 Mortgage – Los Olivos Vol. 28, 4862 

188 Mortgage – Glenneyre Vol. 28, 4863 

189 Mortgage – Mary Fleming Vol. 28, 4864 

190 Settlement Statement – 371 El Camino Del Mar Vol. 28, 4865 

191 Settlement Statement – 370 Los Olivos Vol. 28, 4866 

192 2010 Declaration of Value of 8355 Panorama Dr Vol. 28, 4867–4868 

193 Mortgage – 8355 Panorama Drive Vol. 28, 4869–4870 

194 Compass – Certificate of Custodian of Records 
(dated 12/21/2016) 

Vol. 28, 4871–4871 

196 June 6, 2014 Declaration of Sam Morabito – 
Exhibit 1 to Snowshoe Reply in Support of 
Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction – filed in Case No. CV13-
02663 

Vol. 28, 4872–4874 

197 June 19, 2014 Declaration of Sam Morabito – 
Exhibit 1 to Superpumper Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction – 
filed in Case No. CV13-02663 

Vol. 28, 4875–4877 

198 September 22, 2017 Declaration of Sam Morabito 
– Exhibit 22 to Defendants’ SSOF in Support of 
Opposition to Plaintiff's MSJ – filed in Case No. 
CV13-02663 

Vol. 28, 4878–4879 
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222 Kimmel – January 21, 2016, Comment on Alves 
Appraisal 

Vol. 28, 4880–4883 

223 September 20, 2010 email from Yalamanchili to 
Morabito 

Vol. 28, 4884 

224 March 24, 2011 email from Naz Afshar RE: 
telephone call regarding CWC 

Vol. 28, 4885–4886 

225 Bank of America Records for Edward Bayuk 
(dated 09/05/2012) 

Vol. 28, 4887–4897 

226 June 11, 2007 Wholesale Marketer Agreement Vol. 29, 4898–4921 

227 May 25, 2006 Wholesale Marketer Facility 
Development Incentive Program Agreement 

Vol. 29, 4922–4928 

228 June 2007 Master Lease Agreement – Spirit SPE 
Portfolio and Superpumper, Inc. 

Vol. 29, 4929–4983 

229 Superpumper Inc 2008 Financial Statement 
(dated 12/31/2008) 

Vol. 29, 4984–4996 

230 November 9, 2009 email from P. Morabito to 
Bernstein, Yalaman RE: Jan Friederich – entered 
into Consulting Agreement 

Vol. 29, 4997 

231 September 30, 2010, Letter from Compass to 
Superpumper, Morabito, CWC RE: reducing face 
amount of the revolving note 

Vol. 29, 4998–5001 

232 October 15, 2010, letter from Quarles & Brady to 
Vacco RE: Revolving Loan Documents and Term 
Loan Documents between Superpumper and 
Compass Bank 

Vol. 29, 5002–5006 
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233 BMO Account Tracker Banking Report October 
1 to October 31, 2010  

Vol. 29, 5007–5013 

235 August 31, 2010 Superpumper Inc., Valuation of 
100 percent of the common equity in 
Superpumper, Inc on a controlling marketable 
basis 

Vol. 29, 5014–5059 

236 June 18, 2014 email from S. Morabito to Vanek 
(WF) RE: Analysis of Superpumper Acquisition 
in 2010 

Vol. 29, 5060–5061 

241 Superpumper March 2010 YTD Income 
Statement 

Vol. 29, 5062–5076 

244 Assignment Agreement for $939,000 Morabito 
Note 

Vol. 29, 5077–5079 

247 July 1, 2011 Third Amendment to Forbearance 
Agreement Superpumper and Compass Bank 

Vol. 29, 5080–5088 

248 Superpumper Cash Contributions January 2010 
thru September 2015 – Bayuk and S. Morabito 

Vol. 29, 5089–5096 

252 October 15, 2010 Letter from Quarles & Brady to 
Vacco RE: Revolving Loan documents and Term 
Loan documents between Superpumper Prop. and 
Compass Bank 

Vol. 29, 5097–5099 

254 Bank of America – S. Morabito SP Properties 
Sale, SP Purchase Balance 

Vol. 29, 5100 

255 Superpumper Prop. Final Closing Statement for 
920 Mountain City Hwy, Elko, NV 

Vol. 29, 5101 

256 September 30, 2010 Raffles Insurance Limited 
Member Summary 

Vol. 29, 5102 
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257 Equalization Spreadsheet Vol. 30, 5103 

258 November 9, 2005 Grant, Bargain and Sale Deed; 
Doc #3306300 for Property Washoe County 

Vol. 30, 5104–5105 

260 January 7, 2016 Budget Summary – Panorama 
Drive 

Vol. 30, 5106–5107 

261 Mary 22, 2006 Compilation of Quotes and 
Invoices Quote of Valley Drapery 

Vol. 30, 5108–5116 

262 Photos of 8355 Panorama Home Vol. 30, 5117–5151 

263 Water Rights Deed (Document #4190152) 
between P. Morabito, E. Bayuk, Grantors, RCA 
Trust One Grantee (recorded 12/31/2012) 

Vol. 30, 5152–5155 

265 October 1, 2010 Bank of America Wire Transfer 
–Bayuk – Morabito $60,117 

Vol. 30, 5156 

266 October 1, 2010 Check #2354 from Bayuk to P. 
Morabito for $29,383 for 8355 Panorama funding 

Vol. 30, 5157–5158 

268 October 1, 2010 Check #2356 from Bayuk to P. 
Morabito for $12,763 for 370 Los Olivos Funding 

Vol. 30, 5159–5160 

269 October 1, 2010 Check #2357 from Bayuk to P. 
Morabito for $31,284 for 371 El Camino Del Mar 
Funding 

Vol. 30, 5161–5162 

270 Bayuk Payment Ledger Support Documents 
Checks and Bank Statements 

Vol. 31, 5163–5352 

271 Bayuk Superpumper Contributions Vol. 31, 5353–5358 
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272 May 14, 2012 email string between P. Morabito, 
Vacco, Bayuk, and S. Bernstein RE: Info for 
Laguna purchase 

Vol. 31, 5359–5363 

276 September 21, 2010 Appraisal of 8355 Panorama 
Drive Reno, NV by Alves Appraisal 

Vol. 32, 5364–5400 

277 Assessor’s Map/Home Caparisons for 8355 
Panorama Drive, Reno, NV 

Vol. 32, 5401–5437 

278 December 3, 2007 Case Docket for CV07-02764 Vol. 32, 5438–5564 

280 May 25, 2011 Stipulation Regarding the 
Imposition of Punitive Damages; Case No. CV07-
02764 (filed 05/25/2011) 

Vol. 33, 5565–5570 

281 Work File for September 24, 2010 Appraisal of 
8355 Panorama Drive, Reno, NV 

Vol. 33, 5571–5628 

283 January 25, 2016 Expert Witness Report Leonard 
v. Superpumper Snowshoe 

Vol. 33, 5629–5652 

284 February 29, 2016 Defendants’ Rebuttal Expert 
Witness Disclosure 

Vol. 33, 5653–5666 

294 October 5, 2010 Lippes, Mathias Wexler 
Friedman, LLP, Invoices to P. Morabito 

Vol. 33, 5667–5680 

295 P. Morabito 2010 Tax Return (dated 10/16/2011) Vol. 33, 5681–5739 

296 December 31, 2010 Superpumper Inc. Note to 
Financial Statements 

Vol. 33, 5740–5743 

297 December 31, 2010 Superpumper Consultations Vol. 33, 5744 
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300 September 20, 2010 email chain between 
Yalmanchili and Graber RE: Attorney Client 
Privileged Communication 

Vol. 33, 5745–5748 

301 September 15, 2010 email from Vacco to P. 
Morabito RE: Tomorrow 

Vol. 33, 5749–5752 

303 Bankruptcy Court District of Nevada Claims 
Register Case No. 13-51237 

Vol. 33, 5753–5755 

304 April 14, 2018 email from Allen to Krausz RE: 
Superpumper 

Vol. 33, 5756–5757 

305 Subpoena in a Case Under the Bankruptcy Code 
to Robison, Sharp, Sullivan & Brust issued in 
Case No. BK-N-13-51237-GWZ 

Vol. 33, 5758–5768 

306 August 30, 2018 letter to Mark Weisenmiller, 
Esq., from Frank Gilmore, Esq.,  

Vol. 34, 5769 

307 Order Granting Motion to Compel Compliance 
with the Subpoena to Robison, Sharp, Sullivan & 
Brust filed in Case No. BK-N-13-51237-GWZ 

Vol. 34, 5770–5772 

308 Response of Robison, Sharp, Sullivan & Brust’s 
to Subpoena filed in Case No. BK-N-13-51237-
GWZ 

Vol. 34, 5773–5797 

309 Declaration of Frank C. Gilmore in support of 
Robison, Sharp, Sullivan & Brust’s Opposition to 
Motion for Order Holding Robison in Contempt 
filed in Case No. BK-N-13-51237-GWZ 

Vol. 34, 5798–5801 

Minutes of October 29, 2018, Non-Jury Trial, Day 1 (filed 
11/08/2018) 

Vol. 35, 5802–6041 

Transcript of October 29, 2018, Non-Jury Trial, Day 1 Vol. 35, 6042–6045 
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Minutes of October 30, 2018, Non-Jury Trial, Day 2 (filed 
11/08/2018) 

Vol. 36, 6046–6283 

Transcript of October 30, 2018, Non-Jury Trial, Day 2 Vol. 36, 6284–6286 

Minutes of October 31, 2018, Non-Jury Trial, Day 3 (filed 
11/08/2018) 

Vol. 37, 6287–6548 

Transcript of October 31, 2018, Non-Jury Trial, Day 3 Vol. 37, 6549–6552 

Minutes of November 1, 2018, Non-Jury Trial, Day 4 (filed 
11/08/2018) 

Vol. 38, 6553–6814 

Transcript of November 1, 2018, Non-Jury Trial, Day 4 Vol. 38, 6815–6817 

Minutes of November 2, 2018, Non-Jury Trial, Day 5 (filed 
11/08/2018) 

Vol. 39, 6818–7007 

Transcript of November 2, 2018, Non-Jury Trial, Day 5 Vol. 39, 7008–7011 

Minutes of November 5, 2018, Non-Jury Trial, Day 6 (filed 
11/08/2018) 

Vol. 40, 7012–7167 

Transcript of November 5, 2018, Non-Jury Trial, Day 6 Vol. 40, 7168–7169 

Minutes of November 6, 2018, Non-Jury Trial, Day 7 (filed 
11/08/2018) 

Vol. 41, 7170–7269 

Transcript of November 6, 2018, Non-Jury Trial, Day 7 Vol. 41, 7270–7272 
Vol. 42, 7273–7474 
 

Minutes of November 7, 2018, Non-Jury Trial, Day 8 (filed 
11/08/2018) 

Vol. 43, 7475–7476 

Transcript of November 7, 2018, Non-Jury Trial, Day 8 Vol. 43, 7477–7615 
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Minutes of November 26, 2018, Non-Jury Trial, Day 9 
(filed 11/26/2018) 

Vol. 44, 7616 

Transcript of November 26, 2018, Non-Jury Trial – Closing 
Arguments, Day 9 

Vol. 44, 7617–7666 
Vol. 45, 7667–7893 

Plaintiff’s Motion to Reopen Evidence (filed 01/30/2019) Vol. 46, 7894–7908 

Exhibits to Plaintiff’s Motion to Reopen Evidence  

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq. in 
Support of Plaintiff’s Motion to Reopen 

Vol. 46, 7909–7913 

1-A September 21, 2017 Declaration of Salvatore 
Morabito 

Vol. 46, 7914–7916 

1-B Defendants’ Proposed Findings of Fact, 
Conclusions of Law, and Judgment (Nov. 26, 
2018) 

Vol. 46, 7917–7957 

1-C Judgment on the First and Second Causes of 
Action; Case No. 15-05019-GWZ (Bankr. D. 
Nev.), ECF No. 123 (April 30, 2018) 

Vol. 46, 7958–7962 

1-D Amended Findings of Fact and Conclusions of 
Law in Support of Judgment Regarding Plaintiffs’ 
First and Second Causes of Action; Case No. 15-
05019-GWZ (Bankr. D. Nev.), ECF No. 126 
(April 30, 2018) 

Vol. 46, 7963–7994 

1-E Motion to Compel Compliance with the 
Subpoena to Robison Sharp Sullivan Brust; Case 
No. 15-05019-GWZ (Bankr. D. Nev.), ECF No. 
191 (Sept. 10, 2018) 

Vol. 46, 7995–8035 
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1-F Order Granting Motion to Compel Compliance 
with the Subpoena to Robison Sharp Sullivan 
Brust; Case No. 15-05019-GWZ (Bankr. D. 
Nev.), ECF No. 229 (Jan. 3, 2019) 

Vol. 46, 8036–8039 

1-G Response of Robison, Sharp, Sullivan & Brust[] 
To Subpoena (including RSSB_000001 – 
RSSB_000031) (Jan. 18, 2019) 

Vol. 46, 8040–8067 

1-H Excerpts of Deposition Transcript of Sam 
Morabito as PMK of Snowshoe Petroleum, Inc. 
(Oct. 1, 2015) 

Vol. 46, 8068–8076 

Errata to: Plaintiff’s Motion to Reopen Evidence (filed 
01/30/2019) 

Vol. 47, 8077–8080 

Exhibit to Errata to: Plaintiff’s Motion to Reopen 
Evidence 

 

Exhibit Document Description  

1 Plaintiff’s Motion to Reopen Evidence  Vol. 47, 8081–8096 

Ex Parte Motion for Order Shortening Time on Plaintiff’s 
Motion to Reopen Evidence and for Expedited Hearing 
(filed 01/31/2019) 

Vol. 47, 8097–8102 

Order Shortening Time on Plaintiff’s Motion to Reopen 
Evidence and for Expedited Hearing (filed 02/04/2019) 

Vol. 47, 8103–8105 

Supplement to Plaintiff’s Motion to Reopen Evidence (filed 
02/04/2019) 

 

 

Vol. 47, 8106–8110 
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LOCATION 

Exhibits to Supplement to Plaintiff’s Motion to Reopen 
Evidence 

 

Exhibit Document Description  

1 Supplemental Declaration of Gabrielle A. Hamm, 
Esq. in Support of Plaintiff’s Motion to Reopen 
Evidence (filed 02/04/2019) 

Vol. 47, 8111–8113 

1-I Declaration of Frank C. Gilmore in Support of 
Robison, Sharp Sullivan & Brust’s Opposition to 
Motion for Order Holding Robison in Contempt; 
Case No. 15-05019-GWZ (Bankr. D. Nev.), ECF 
No. 259 (Jan. 30, 2019) 

Vol. 47, 8114–8128 

Defendants’ Response to Motion to Reopen Evidence 
(02/06/2019) 

Vol. 47, 8129–8135 

Plaintiff’s Reply to Defendants’ Response to Motion to 
Reopen Evidence (filed 02/07/2019) 

Vol. 47, 8136–8143 

Minutes of February 7, 2019 hearing on Motion to Reopen 
Evidence (filed 02/28/2019) 

Vol. 47, 8144 

Rough Draft Transcript of February 8, 2019 hearing on 
Motion to Reopen Evidence  

Vol. 47, 8145–8158 

[Plaintiff’s Proposed] Findings of Fact, Conclusions of 
Law, and Judgment (filed 03/06/2019) 

Vol. 47, 8159–8224 

[Defendants’ Proposed Amended] Findings of Fact, 
Conclusions of Law, and Judgment (filed 03/08/2019) 

Vol. 47, 8225–8268 

Minutes of February 26, 2019 hearing on Motion to 
Continue ongoing Non-Jury Trial (Telephonic) (filed 
03/11/2019) 

Vol. 47, 8269 
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LOCATION 

Findings of Fact, Conclusions of Law, and Judgment (filed 
03/29/2019) 

Vol. 48, 8270–8333 

Notice of Entry of Findings of Fact, Conclusions of Law, 
and Judgment (filed 03/29/2019) 

Vol. 48, 8334–8340 

Memorandum of Costs and Disbursements (filed 
04/11/2019) 

Vol. 48, 8341–8347 

Exhibit to Memorandum of Costs and Disbursements  

Exhibit Document Description  

1 Ledger of Costs Vol. 48, 8348–8370 

Application for Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 04/12/2019) 

Vol. 48, 8371–8384 

Exhibits to Application for Attorneys’ Fees and Costs 
Pursuant to NRCP 68 

 

Exhibit Document Description  

1 Declaration of Teresa M. Pilatowicz In Support of 
Plaintiff’s Application for Attorney’s Fees and 
Costs Pursuant to NRCP 68 (filed 04/12/2019) 

Vol. 48, 8385–8390 

2 Plaintiff’s Offer of Judgment to Defendants 
(dated 05/31/2016) 

Vol. 48, 8391–8397 

3 Defendant’s Rejection of Offer of Judgment by 
Plaintiff (dated 06/15/2016) 

Vol. 48, 8398–8399 

4 Log of time entries from June 1, 2016 to March 
28, 2019 

Vol. 48, 8400–8456 
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LOCATION 

5 Plaintiff’s Memorandum of Costs and 
Disbursements (filed 04/11/2019)  

Vol. 48, 8457–8487 

Motion to Retax Costs (filed 04/15/2019) Vol. 49, 8488–8495 

Plaintiff’s Opposition to Motion to Retax Costs (filed 
04/17/2019) 

Vol. 49, 8496–8507 

Exhibits to Plaintiff’s Opposition to Motion to Retax 
Costs 

 

Exhibit Document Description  

1 Declaration of Teresa M. Pilatowicz In Support of 
Opposition to Motion to Retax Costs (filed 
04/17/2019) 

Vol. 49, 8508–8510 

2 Summary of Photocopy Charges  Vol. 49, 8511–8523 

3 James L. McGovern Curriculum Vitae Vol. 49, 8524–8530 

4 McGovern & Greene LLP Invoices Vol. 49, 8531–8552 

5 Buss-Shelger Associates Invoices  Vol. 49, 8553–8555 

Reply in Support of Motion to Retax Costs (filed 
04/22/2019) 

Vol. 49, 8556–8562 

Opposition to Application for Attorneys’ Fees and Costs 
Pursuant to NRCP 68 (filed 04/25/2019) 

Vol. 49, 8563–8578 

Exhibit to Opposition to Application for Attorneys’ Fees 
and Costs Pursuant to NRCP 68 

 

Exhibit Document Description  

1 Plaintiff’s Bill Dispute Ledger Vol. 49, 8579–8637 
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LOCATION 

Defendants, Salvatore Morabito, Snowshoe Petroleum, 
Inc., and Superpumper, Inc.’s Motion for New Trial and/or 
to Alter or Amend Judgment Pursuant to NRCP 52, 59, and 
60 (filed 04/25/2019) 

Vol. 49, 8638–8657 

Defendant, Edward Bayuk’s Motion for New Trial and/or 
to Alter or Amend Judgment Pursuant to NRCP 52, 59, and 
60 (filed 04/26/2019) 

Vol. 50, 8658–8676 

Exhibits to Edward Bayuk’s Motion for New Trial 
and/or to Alter or Amend Judgment Pursuant to NRCP 
52, 59, and 60 

 

Exhibit Document Description  

1 February 27, 2019 email with attachments Vol. 50, 8677–8768 

2 Declaration of Frank C. Gilmore in Support of 
Edward Bayuk’s Motion for New Trial (filed 
04/26/2019) 

Vol. 50, 8769–8771 

3 February 27, 2019 email from Marcy Trabert Vol. 50, 8772–8775 

4 February 27, 2019 email from Frank Gilmore to 
eturner@Gtg.legal RE: Friday Trial  

Vol. 50, 8776–8777 

Plaintiff’s Reply in Support of Application of Attorneys’ 
Fees and Costs Pursuant to NRCP 68 (filed 04/30/2019)  

Vol. 50, 8778–8790 

Exhibit to Plaintiff’s Reply in Support of Application of 
Attorneys’ Fees and Costs Pursuant to NRCP 68 

 

Exhibit Document Description  

1 Case No. BK-13-51237-GWZ, ECF Nos. 280, 
282, and 321 

Vol. 50, 8791–8835 

mailto:eturner@Gtg.legal
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LOCATION 

Plaintiff’s Opposition to Defendants’ Motions for New 
Trial and/or to Alter or Amend Judgment (filed 05/07/2019) 

Vol. 51, 8836–8858 

Defendants, Salvatore Morabito, Snowshoe Petroleum, 
Inc., and Superpumper, Inc.’s Reply in Support of Motion 
for New Trial and/or to Alter or Amend Judgment Pursuant 
to NRCP 52, 59, and 60 (filed 05/14/2019) 

Vol. 51, 8859–8864 

Declaration of Edward Bayuk Claiming Exemption from 
Execution (filed 06/28/2019)  

Vol. 51, 8865–8870 

Exhibits to Declaration of Edward Bayuk Claiming 
Exemption from Execution 

 

Exhibit Document Description  

1 Copy of June 22, 2019 Notice of Execution and 
two Write of Executions  

Vol. 51, 8871–8896 

2 Declaration of James Arthur Gibbons Regarding 
his Attestation, Witness and Certification on 
November 12, 2005 of the Spendthrift Trust 
Amendment to the Edward William Bayuk Living 
Trust (dated 06/25/2019) 

Vol. 51, 8897–8942 

Notice of Claim of Exemption from Execution (filed 
06/28/2019) 

Vol. 51, 8943–8949 

Edward Bayuk’s Declaration of Salvatore Morabito 
Claiming Exemption from Execution (filed 07/02/2019) 

Vol. 51, 8950–8954 

Exhibits to Declaration of Salvatore Morabito Claiming 
Exemption from Execution 

 

Exhibit Document Description  

1 Las Vegas June 22, 2019 letter Vol. 51, 8955–8956 
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LOCATION 

2 Writs of execution and the notice of execution  Vol. 51, 8957–8970 

Minutes of June 24, 2019 telephonic hearing on Decision on 
Submitted Motions (filed 07/02/2019) 

Vol. 51, 8971–8972 

Salvatore Morabito’s Notice of Claim of Exemption from 
Execution (filed 07/02/2019) 

Vol. 51, 8973–8976 

Edward Bayuk’s Third Party Claim to Property Levied 
Upon NRS 31.070 (filed 07/03/2019) 

Vol. 51, 8977–8982 

Order Granting Plaintiff’s Application for an Award of 
Attorneys’ Fees and Costs Pursuant to NRCP 68 (filed 
07/10/2019) 

Vol. 51, 8983–8985 

Order Granting in part and Denying in part Motion to Retax 
Costs (filed 07/10/2019) 

Vol. 51, 8986–8988 

Plaintiff’s Objection to (1) Claim of Exemption from 
Execution and (2) Third Party Claim to Property Levied 
Upon, and Request for Hearing Pursuant to NRS 21.112 and 
31.070(5) (filed 07/11/2019) 

Vol. 52, 8989–9003 

Exhibits to Plaintiff’s Objection to (1) Claim of 
Exemption from Execution and (2) Third Party Claim 
to Property Levied Upon, and Request for Hearing 
Pursuant to NRS 21.112 and 31.070(5) 

 

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq. Vol. 52, 9004–9007 

2 11/30/2011 Tolling Agreement – Edward Bayuk Vol. 52, 9008–9023 

3 11/30/2011 Tolling Agreement – Edward William 
Bayuk Living Trust 

Vol. 52, 9024–9035 



Page 62 of 72 

DOCUMENT DESCRIPTION 

 

LOCATION 

4 Excerpts of 9/28/2015 Deposition of Edward 
Bayuk 

Vol. 52, 9036–9041 

5 Edward Bayuk, as Trustee of the Edward William 
Bayuk Living Trust’s Responses to Plaintiff’s 
First Set of Requests for Production, served 
9/24/2015 

Vol. 52, 9042–9051 

6 8/26/2009 Grant Deed (Los Olivos) Vol. 52, 9052–9056 

7 8/17/2018 Grant Deed (El Camino) Vol. 52, 9057–9062 

8 Trial Ex. 4 (Confession of Judgment) Vol. 52, 9063–9088 

9 Trial Ex. 45 (Purchase and Sale Agreement, dated 
9/28/2010) 

Vol. 52, 9089–9097 

10 Trial Ex. 46 (First Amendment to Purchase and 
Sale Agreement, dated 9/29/2010) 

Vol. 52, 9098–9100 

11 Trial Ex. 51 (Los Olivos Grant Deed recorded 
10/8/2010) 

Vol. 52, 9101–9103 

12 Trial Ex. 52 (El Camino Grant Deed recorded 
10/8/2010) 

Vol. 52, 9104–9106 

13 Trial Ex. 61 (Membership Interest Transfer 
Agreement, dated 10/1/2010) 

Vol. 52, 9107–9114 

14 Trial Ex. 62 ($1,617,050.00 Promissory Note) Vol. 52, 9115–9118 

15 Trial Ex. 65 (Mary Fleming Grant Deed recorded 
11/4/2010) 

Vol. 52, 9119–9121 

Notice of Entry of Order Denying Defendants’ Motions for 
New Trial and/or to Alter or Amend Judgment (filed 
07/16/2019) 

Vol. 52, 9122–9124 
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LOCATION 

Exhibit to Notice of Entry of Order Denying 
Defendants’ Motions for New Trial and/or to Alter or 
Amend Judgment 

 

Exhibit Document Description  

1 Order Denying Defendants’ Motions for New 
Trial and/or to Alter or Amend Judgment (filed 
07/10/2019) 

Vol. 52, 9125–9127 

Notice of Entry of Order Granting Plaintiff’s Application 
for an Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/16/2019) 

Vol. 52, 9128–9130 

Exhibit to Notice of Entry of Order Granting Plaintiff’s 
Application for an Award of Attorneys’ Fees and Costs 
Pursuant to NRCP 68 

 

Exhibit Document Description  

1 Order Granting Plaintiff’s Application for an 
Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/10/2019) 

Vol. 52, 9131–9134 

Notice of Entry of Order Granting in Part and Denying in 
Part Motion to Retax Costs (filed 07/16/2019) 

Vol. 52, 9135–9137 

Exhibit to Notice of Entry of Order Granting in Part and 
Denying in Part Motion to Retax Costs 

 

Exhibit Document Description  

1 Order Granting in Part and Denying in Part 
Motion to Retax Costs (filed 07/10/2019) 

Vol. 52, 9138–9141 
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LOCATION 

Plaintiff’s Objection to Notice of Claim of Exemption from 
Execution Filed by Salvatore Morabito and Request for 
Hearing (filed 07/16/2019) 

Vol. 52, 9142–9146 

Reply to Objection to Claim of Exemption and Third Party 
Claim to Property Levied Upon (filed 07/17/2019) 

Vol. 52, 9147–9162 

Exhibits to Reply to Objection to Claim of Exemption 
and Third Party Claim to Property Levied Upon 

 

Exhibit Document Description  

1 March 3, 2011 Deposition Transcript of P. 
Morabito 

Vol. 52, 9163–9174 

2 Mr. Bayuk’s September 23, 2014 responses to 
Plaintiff’s first set of requests for production  

Vol. 52, 9175–9180 

3 September 28, 2015 Deposition Transcript of 
Edward Bayuk 

Vol. 52, 9181–9190 

Reply to Plaintiff’s Objection to Notice of Claim of 
Exemption from Execution (filed 07/18/2019) 

Vol. 52, 9191–9194 

Declaration of Service of Till Tap, Notice of Attachment 
and Levy Upon Property (filed 07/29/2019) 

Vol. 52, 9195 

Notice of Submission of Disputed Order Denying Claim of 
Exemption and Third Party Claim (filed 08/01/2019) 

Vol. 52, 9196–9199 

Exhibits to Notice of Submission of Disputed Order 
Denying Claim of Exemption and Third Party Claim 

 

Exhibit Document Description  

1 Plaintiff’s Proposed Order Denying Claim of 
Exemption and Third-Party Claim 

Vol. 52, 9200–9204 
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LOCATION 

2 Bayuk and the Bayuk Trust’s proposed Order 
Denying Claim of Exemption and Third-Party 
Claim 

Vol. 52, 9205–9210 

3 July 30, 2019 email evidencing Bayuk, through 
counsel Jeffrey Hartman, Esq., requesting until 
noon on July 31, 2019 to provide comments. 

Vol. 52, 9211–9212 

4 July 31, 2019 email from Teresa M. Pilatowicz, 
Esq. Bayuk failed to provide comments at noon 
on July 31, 2019, instead waiting until 1:43 p.m. 
to send a redline version with proposed changes 
after multiple follow ups from Plaintiff’s counsel 
on July 31, 2019 

Vol. 52, 9213–9219 

5 A true and correct copy of the original Order and 
Bayuk Changes 

Vol. 52, 9220–9224 

6 A true and correct copy of the redline run by 
Plaintiff accurately reflecting Bayuk’s proposed 
changes 

Vol. 52, 9225–9229 

7 Email evidencing that after review of the 
proposed revisions, Plaintiff advised Bayuk, 
through counsel, that Plaintiff agree to certain 
proposed revisions, but the majority of the 
changes were unacceptable as they did not reflect 
the Court’s findings or evidence before the Court. 

Vol. 52, 9230–9236 

Objection to Plaintiff’s Proposed Order Denying Claim of 
Exemption and Third Party Claim (filed 08/01/2019) 

 

 

Vol. 53, 9237–9240 
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LOCATION 

Exhibits to Objection to Plaintiff’s Proposed Order 
Denying Claim of Exemption and Third-Party Claim 

 

Exhibit Document Description  

1 Plaintiff’s Proposed Order Denying Claim of 
Exemption and Third-Party Claim  

Vol. 53, 9241–9245 

2 Defendant’s comments on Findings of Fact Vol. 53, 9246–9247 

3 Defendant’s Proposed Order Denying Claim of 
Exemption and Third-Party Claim 

Vol. 53, 9248–9252 

Minutes of July 22, 2019 hearing on Objection to Claim for 
Exemption (filed 08/02/2019) 

Vol. 53, 9253 

Order Denying Claim of Exemption (filed 08/02/2019) Vol. 53, 9254–9255 

Bayuk’s Case Appeal Statement (filed 08/05/2019) Vol. 53, 9256–9260 

Bayuk’s Notice of Appeal (filed 08/05/2019) Vol. 53, 9261–9263 

Defendants, Superpumper, Inc., Edward Bayuk, Salvatore 
Morabito; and Snowshoe Petroleum, Inc.’s, Case Appeal 
Statement (filed 08/05/2019) 

Vol. 53, 9264–9269 

Defendants, Superpumper, Inc., Edward Bayuk, Salvatore 
Morabito; and Snowshoe Petroleum, Inc.’s, Notice of 
Appeal (filed 08/05/2019) 

 

 

 

Vol. 53, 9270–9273 
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LOCATION 

Exhibits to Defendants, Superpumper, Inc., Edward 
Bayuk, Salvatore Morabito; and Snowshoe Petroleum, 
Inc.’s, Notice of Appeal 

 

Exhibit Document Description  

1 Findings of Fact, Conclusions of Law, and 
Judgment (filed 03/29/2019) 

Vol. 53, 9274–9338 

2 Order Denying Defendants’ Motions for New 
Trial and/or to Alter or Amend Judgment (filed 
07/10/2019) 

Vol. 53, 9339–9341 

3 Order Granting in Part and Denying in Part 
Motion to Retax Costs (filed 07/10/2019) 

Vol. 53, 9342–9345 

4 Order Granting Plaintiff’s Application for an 
Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/10/2019) 

Vol. 53, 9346–9349 

Plaintiff’s Reply to Defendants’ Objection to Plaintiff’s 
Proposed Order Denying Claim of Exemption and Third-
Party Claim 

Vol. 53, 9350–9356 

Order Denying Claim of Exemption and Third-Party Claim 
(08/09/2019) 

Vol. 53, 9357–9360 

Notice of Entry of Order Denying Claim of Exemption and 
Third-Party Claim (filed 08/09/2019) 

Vol. 53, 9361–9364 

Exhibit to Notice of Entry of Order Denying Claim of 
Exemption and Third-Party Claim  

 

Exhibit Document Description  

1 Order Denying Claim of Exemption and Third-
Party Claim (08/09/2019) 

Vol. 53, 9365–9369 



Page 68 of 72 

DOCUMENT DESCRIPTION 

 

LOCATION 

Notice of Entry of Order Denying Claim of Exemption 
(filed 08/12/2019) 

Vol. 53, 9370–9373 

Exhibit to Notice of Entry of Order Denying Claim of 
Exemption 

 

Exhibit Document Description  

1 Order Denying Claim of Exemption (08/02/2019) Vol. 53, 9374–9376 

Motion to Make Amended or Additional Findings Under 
NRCP 52(b), or, in the Alternative, Motion for 
Reconsideration (filed 08/19/2019) 

Vol. 54, 9377–9401 

Exhibits to Motion to Make Amended or Additional 
Findings Under NRCP 52(b), or, in the Alternative, 
Motion for Reconsideration 

 

Exhibit Document Description  

1 Order Denying Claim of Exemption and Third 
Party Claim (filed 08/09/19) 

Vol. 54, 9402–9406 

2 Spendthrift Trust Amendment to the Edward 
William Bayuk Living Trust (dated 11/12/05) 

Vol. 54, 9407–9447 

3 Spendthrift Trust Agreement for the Arcadia 
Living Trust (dated 10/14/05) 

Vol. 54, 9448–9484 

4 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/10) 

Vol. 54, 9485–9524 

5 P. Morabito's Supplement to NRCP 16.1 
Disclosures (dated 03/01/11) 

Vol. 54, 9525–9529 
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LOCATION 

6 Transcript of March 3, 2011 Deposition of P. 
Morabito 

Vol. 55, 9530–9765 

7 Documents Conveying Real Property Vol. 56, 9766–9774 

8 Transcript of July 22, 2019 Hearing Vol. 56, 9775–9835 

9 Tolling Agreement JH and P. Morabito (partially 
executed 11/30/11) 

Vol. 56, 9836–9840 

10 Tolling Agreement JH and Arcadia Living Trust 
(partially executed 11/30/11) 

Vol. 56, 9841–9845 

11 Excerpted Pages 8–9 of Superpumper Judgment 
(filed 03/29/19) 

Vol. 56, 9846–9848 

12 Petitioners' First Set of Interrogatories to Debtor 
(dated 08/13/13) 

Vol. 56, 9849–9853 

13 Tolling Agreement JH and Edward Bayuk 
(partially executed 11/30/11) 

Vol. 56, 9854–9858 

14 Tolling Agreement JH and Bayuk Trust (partially 
executed 11/30/11) 

Vol. 56, 9859–9863 

15 Declaration of Mark E. Lehman, Esq. (dated 
03/21/11) 

Vol. 56, 9864–9867 

16 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 56, 9868–9871 

17 Assignment and Assumption Agreement (dated 
07/03/07) 

Vol. 56, 9872–9887 

18 Order Denying Morabito’s Claim of Exemption 
(filed 08/02/19) 

Vol. 56, 9888–9890 
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LOCATION 

Errata to Motion to Make Amended or Additional Findings 
Under NRCP 52(b), or, in the Alternative, Motion for 
Reconsideration (filed 08/20/2019) 

Vol. 57, 9891–9893 

Plaintiff’s Opposition to Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, In the 
Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs Pursuant to NRS 7.085 
(filed 08/30/2019) 

Vol. 57, 9894–9910 

Errata to Plaintiff’s Opposition to Motion to Make 
Amended or Additional Findings Under NRCP 52(b), or, In 
the Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs Pursuant to NRS 7.085 
(filed 08/30/2019) 

Vol. 57, 9911–9914 

Exhibits to Errata to Plaintiff’s Opposition to Motion to 
Make Amended or Additional Findings Under NRCP 
52(b), or, In the Alternative, Motion for 
Reconsideration, and Countermotion for Fees and Costs 
Pursuant to NRS 7.085 

 

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq. Vol. 57, 9915–9918 

2 Plaintiff’s Amended NRCP 16.1 Disclosures 
(February 19, 2016) 

Vol. 57, 9919–9926 

3 Plaintiff’s Fourth Supplemental NRCP 16.1 
Disclosures (November 15, 2016) 

Vol. 57, 9927–9930 

4 Plaintiff’s Fifth Supplemental NRCP 16.1 
Disclosures (December 21, 2016) 

Vol. 57, 9931–9934 

5 Plaintiff’s Sixth Supplemental NRCP 16.1 
Disclosures (March 20, 2017) 

Vol. 57, 9935–9938 
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LOCATION 

Reply in Support of Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, In the 
Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs (filed 09/04/2019) 

Vol. 57, 9939–9951 

Exhibits to Reply in Support of Motion to Make 
Amended or Additional Findings Under NRCP 52(b), 
or, In the Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs 

 

Exhibit Document Description  

19 Notice of Submission of Disputed Order Denying 
Claim of Exemption and Third Party Claim (filed 
08/01/19) 

Vol. 57, 9952–9993 

20 Notice of Submission of Disputed Order Denying 
Claim of Exemption and Third Party Claim (filed 
08/01/19) 

Vol. 57,  
9994–10010 

Order Denying Defendants’ Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, in the 
Alternative, Motion for Reconsideration and Denying 
Plaintiff's Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/2019) 

Vol. 57,  
10011–10019 

Bayuk’s Case Appeal Statement (filed 12/06/2019) Vol. 57,  
10020–10026 

Bayuk’s Notice of Appeal (filed 12/06/2019) Vol. 57, 
10027–10030 
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Exhibits to Bayuk’s Notice of Appeal  

Exhibit Document Description  

1 Order Denying [Morabito’s] Claim of Exemption 
(filed 08/02/19) 

Vol. 57,  
10031–10033 

2 Order Denying [Bayuk’s] Claim of Exemption 
and Third Party Claim (filed 08/09/19) 

Vol. 57,  
10034–10038 

3 Order Denying Defendants’ Motion to Make 
Amended or Additional Findings Under NRCP 
52(b), or, in the Alternative, Motion for 
Reconsideration and Denying Plaintiff’s 
Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/19) 

Vol. 57,  
10039–10048 

Notice of Entry of Order Denying Defendants' Motion to 
Make Amended or Additional Findings Under NRCP 52(b), 
or, in the Alternative, Motion for Reconsideration and 
Denying Plaintiff's Countermotion for Fees and Costs 
Pursuant to NRS 7.085 (filed 12/23/2019) 

Vol. 57, 
10049–10052 

Exhibit to Notice of Entry of Order  

Exhibit Document Description  

A Order Denying Defendants’ Motion to Make 
Amended or Additional Findings Under NRCP 
52(b), or, in the Alternative, Motion for 
Reconsideration and Denying Plaintiff’s 
Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/19) 

Vol. 57, 
10053–10062 

Docket Case No. CV13-02663 Vol. 57,  
10063–10111 
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GARMAN TURNER GORDON LLP 
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Nevada Bar No. 6454 
Email: eturner@gtg.legal 
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Nevada Bar No. 9605 
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650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
Telephone 725-777-3000 
Counsel to Plaintiff, William A. Leonard 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

 
WILLIAM A. LEONARD, Trustee for the 
Bankruptcy Estate of Paul Anthony Morabito, 

Plaintiff, 

 vs. 

SUPERPUMPER, INC., an Arizona 
corporation; EDWARD BAYUK, individually 
and as Trustee of the EDWARD WILLIAM 
BAYUK LIVING TRUST; SALVATORE 
MORABITO, and individual; and SNOWSHOE 
PETROLEUM, INC., a New York corporation,  

Defendants. 

CASE NO.:  CV13-02663 
DEPT. NO. 4 
 
 
 
 
 
 

PLAINTIFF’S OPPOSITION TO DEFENDANTS’ MOTIONS  
FOR NEW TRIAL AND/OR TO ALTER OR AMEND JUDGMENT  

Plaintiff William A. Leonard, Trustee for the Bankruptcy Estate of Paul Anthony Morabito 

(“Plaintiff”), by and through counsel, Erika Pike Turner, Teresa Pilatowicz, and Gabrielle Hamm of 

the law firm of Garman Turner Gordon LLP, hereby files his Opposition to the Motion for New Trial 

and/or to Alter or Amend Judgment Pursuant to NRCP 52, 59, and 50 filed by Defendants 

Superpumper, Inc. (“Superpumper”), Salvatore Morabito (“Morabito”), and Snowshoe Petroleum, 

F I L E D
Electronically
CV13-02663

2019-05-07 01:03:43 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7257368 : yviloria

8836
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Inc. (“Snowshoe”), on April 25, 2019 (the “4/25 Motion”), and the Motion for New Trial and/or to 

Alter or Amend Judgment filed by Defendant Edward Bayuk (“Bayuk,” and collectively with 

Superpumper, Morabito, and Snowshoe, “Defendants”) on April 26, 2019 (the “4/26 Motion”).   

This Opposition is made and based on the following Memorandum of Points and Authorities, 

inclusive of Rules 52, 59, and 60 of Nevada’s Rules of Civil Procedure (“NRCP”) cited by 

Defendants, the papers and pleadings on file in the case, including Plaintiff’s Opposition to 

Defendants’ Motions in Limine filed on September 28, 2018, Plaintiff’s Motion in Limine to Exclude 

the Testimony of Jan Friederich and Reply to Defendants’ Opposition to Plaintiff’s Motion in Limine 

to Exclude the Testimony of Jan Friederich filed on September 20, 2018 and October 12, 2018, 

respectively, Plaintiff’s Points and Authorities Regarding Authenticity and Hearsay Issues filed on 

October 31, 2018, Plaintiff’s Opposition to Defendants’ Motion to Continue Hearing filed on 

February 22, 2019, the extensive evidentiary record from trial, including the trial transcript and 

exhibits, and the Findings of Fact, Conclusions of Law, and Judgment entered on March 29, 2019 

(the “Judgment”), as well as oral argument the Court may permit at any hearing. 

MEMORANDUM OF POINTS AND AUTHORITIES 

A. NRCP 52 and 60 Are Inapplicable. 

Defendants cite to NRCP 60 in the title of their motions as a basis for amending the 

Judgment, but never again refer to the rule.  There is no citation explaining which grounds delineated 

in NRCP 60 provide the basis for their arguments.  Further, there are no clerical mistakes, oversights 

or newly discovered evidence or any other reason set forth in the Defendants’ motions that would 

justify relief from the Judgment pursuant to NRCP 60. 

Defendants also cite to an old version of NRCP 52 as the basis for their motions, and not the 

applicable NRCP 52 as amended on March 1, 2019.  (See 4/25 Motion, p. 3, ll. 25-28; 4/26 Motion, 

p. 3, ll. 25-28.)  Notwithstanding that Defendants cite to the wrong version of the rule, NRCP 52 

does not provide a valid basis for amending the Judgment as argued by Defendants here, as the focus 

of the clarified Rule 52 is whether the Court supported its Judgment with findings and conclusions 

stated or written in the record.  Here, there can be no doubt that the findings of the Court outlined in 

30+ pages of the Judgment and the conclusions thereon constituting another approximately 30 pages 
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are more than sufficient to satisfy the NRCP 52 requirement that the Court substantiate its 

determinations with the actual record. 

B. Rule 59 Relief is an Extraordinary Remedy Available Only When an Error 
Materially Affected Substantial Rights. 

Rule 59 relief is an “extraordinary remedy, to be used sparingly in the interests of finality 

and conservation of judicial resources.”  Carroll v. Nakatani, 342 F.3d 934, 945 (9th Cir. 2003); AA 

Primo Builders v. Washington, 126 Nev. 578, 582, 245 P.3d 1190, 1192-93 (2010) (holding that 

NRCP 59(e) echoes Fed.R.Civ.P. 59(e), and courts may consult federal law); see also Exec. Mgmt., 

Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002) (“Federal cases interpreting the 

Federal Rules of Civil Procedure are strong persuasive authority, because the Nevada Rules of Civil 

Procedure are based in large part upon their federal counterparts.”).   

Among the specifically-delineated causes or grounds for a new trial or altering or amending 

a judgment set forth in NRCP 59(a), Defendants allege the following causes or grounds:  

1) irregularity in the proceedings of the court or adverse party or any order of the court or abuse of 

discretion by which either party was prevented from having a fair trial, NRCP 59(a)(1)(A), and 

2) error in law occurring at the trial and objected to by the party making the motion, NRCP 

59(a)(1)(G).  (4/25 Motion, p. 4; 4/26 Motion, p. 4 (citing NRCP 59(a)(1)(A) and (G)).   

Even if Defendants could show such causes or grounds, however, NRCP 59 authorizes a 

court to grant a new trial or amend a judgment only upon a finding that the delineated causes or 

grounds “materially affect[ed] the substantial rights” of the moving party.  NRCP 59(a)(1).  A motion 

that “rehashe[s] matters already addressed by the district court [does] not meet the standards required 

for relief under NRCP 59.”  Oliver v. Bank of America, 2012 WL 425728 (2012) (table op.) (citing 

AA Primo Builders v. Washington, 245 P.3d 1190, 1193 (2010)).  Nor may a Rule 59 motion be used 

to relitigate old matters.  See 11 Charles Alan Wright, et al., FED. PRAC. & PROC., § 2810.1 (2d ed. 

1995).1  A motion to alter or amend a judgment should also be denied where it would serve no useful 

purpose, as the outcome would not change.  See id.; NRCP 61 (“At every stage of the proceeding, 

                                                 
1 The district court’s decision whether to grant a new trial or to alter or amend a judgment is reviewed for an abuse of 
discretion.  Gunderson v. D.R. Horton, Inc., 130 Nev. ––––, ––––, 319 P.3d 606, 611 (2014). 
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the court must disregard all errors and defects that do not affect any party’s substantial rights.”); 

Khoury v. Seastrand, 132 Nev. Adv. Op. 52, 377 P.3d 81, 94 (2016) (to show error is not harmless, 

a party “must show that the error affects the party's substantial rights so that, but for the alleged error, 

a different result might reasonably have been reached.”) (quoting Wyeth v. Rowatt, 126 Nev. 446, 

465, 244 P.3d 765, 778 (2010)); Stevo Design, Inc., v. SBR Mktg. Ltd., 919 F.Supp.2d 1112, 1117 

(D. Nev. 2013) (“Finally, a judgment will not be amended or altered if to do so would serve no useful 

purpose.”). 

Here, there was no irregularity that denied Defendants a fair trial nor an error in law over 

Defendants’ objection that would justify a new trial or altering or amending the Judgment.  But even 

if Defendants could demonstrate that some irregularity or error occurred, they cannot demonstrate 

that it was one “materially affecting substantial rights” because Defendants cannot show that the 

outcome would have changed in light of the voluminous evidence of pervasive fraud.   

The Judgment followed a lengthy trial to the bench on the merits of Plaintiff’s fraudulent 

transfer claims and Defendants’ affirmative defenses.  The Judgment consists of 63 pages, at least 

half of which consists of factual findings with citations to the trial record.  At trial, there was 

extensive evidence presented:  the live testimony of 10 witnesses (Tim Herbst, Bayuk, Morabito, 

Plaintiff, James McGovern, Jan Friederich, William Kimmel, Darryl Noble, Dennis Banks, and 

Michele Salazar), the recorded deposition testimony of 9 witnesses (Paul Morabito, Dennis Vacco, 

(individually and as the person most knowledgeable of Snowshoe Petroleum, Inc.), Christian 

Lovelace, Stan Bernstein, Spencer Cavalier, Gary Graber, Sujata Yalamanchili, Gary Krausz, and 

Michael Sewitz), as well as more than 200 exhibits entered in evidence to be considered by the Court  

prior to entry of the Judgment. 

Throughout the trial to the bench, Defendants argued against admissibility of relevant2 

evidence.  These arguments carry over to the post-trial motions.  The Court exercises broad discretion 

on the admission of evidence, and the Court’s evidentiary rulings will not be overturned absent a 

showing that it was manifestly wrong or a palpable abuse of discretion.  See Abid v. Abid, 406 P.3d 

                                                 
2 Unless a specific statute prohibits the admission of relevant evidence, it is presumed admissible.  NRS 48.025(1).   
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476, 480 (2017); Sheehan & Sheehan v. Nelson Malley and Co., 121 Nev. 481, 491, 117 P.3d 219, 

226 (2005); see also Young v. Nev. Title Co., 103 Nev. 436, 441, 744 P.2d 902, 904–05 (1987) 

(district court also has wide discretion in the conduct of trial, including limitations on the presentation 

of evidence).  As discussed below, there was no abuse of discretion or error here. 

In light of the volume of evidence supporting the Court’s findings regarding the multiple 

badges of fraud and Defendants’ lack of good faith, Defendants cannot demonstrate that any error 

materially affected substantial rights or affected the outcome of the trial. 

C. Defendants Were Afforded a Fair Trial. 

Defendants cannot demonstrate that they were denied a fair trial based on the alleged errors 

set forth in the Motions.  See Hannam v. Brown, 114 Nev. 350, 363, 956 P.2d 794 (1998) (rejecting 

argument of procedural irregularities when a court refused to allow a party to call a witness and 

prevent factual evidence as the complaining party could not show his inability to do so prejudiced 

his right to a fair trial).  Generally, excluding evidence in a bench trial as more prejudicial than 

probative is unnecessary and improper.  See Wright v. Watkins & Shepard Trucking, Inc., No. 

211CV01575LRHGWF, 2016 WL 10749220, at *7 (D. Nev. Jan. 19, 2016) (discussing Fed.R.Evid. 

403, the federal equivalent of NRS 48.035) (quoting United States v. Kienlen, 349 Fed.Appx. 349, 

351 (10th Cir. 2009) (unpublished) (quoting Gulf States Utils. Co. v. Ecodyne Corp., 635 F.2d 517, 

519 (5th Cir. 1981)).  In contrast to a jury, the court “can hear relevant evidence, weigh its probative 

value and reject any improper inferences.”  Id. (citing Coffey v. United States, No. CIV 08-0588 

JB/LFG, 2012 WL 1698289, at *3-4 (D. N.M. May 8, 2012)). 

1. Defendants Had the Opportunity to Depose Every Witness. 

As a threshold matter, Defendants had every opportunity to call witnesses they designated 

during trial.  Defendants also had the opportunity to depose every witness designated, and if they did 

not control a witness sufficient to compel them to trial, then they had deposition testimony that they 

presented in lieu of live testimony.  Defendants participated in the depositions of the witnesses and 

even presented designations at trial without any exclusions. 
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2. Denial of the Continuance Motion Did Not Deprive Defendants of a Fair Trial, 
and Defendants Waived Rebuttal. 

Further, Bayuk’s contention that the Court’s denial of Defendants’ Motion to Continue 

Hearing (the “Continuance Motion”) denied him a fair trial should be rejected.  Not only was the 

Court’s decision correct, but Bayuk fails to show that he was prejudiced by the Court’s decision.  

Whether to grant or deny a continuance was within the Court’s discretion.  S. Pac. Transp. Co. v. 

Fitzgerald, 94 Nev. 241, 243, 577 P.2d 1234, 1235 (1978); Neven v. Neven, 38 Nev. 541, 546, 148 

P. 354, 356 (1915). In denying the Continuance Motion, the Court questioned the credibility of 

Bayuk’s claim that his health precluded travel, but nevertheless accommodated him by permitting 

him to testify by way of simultaneous audio-visual transmission pursuant to NRCP 43(a) and Part 

IX-B(B) of the Nevada Supreme Court Rules, and also permitted Sam Morabito to testify from 

another location.  Defendants were never denied an opportunity to be heard.   

As a result, Bayuk had the opportunity to rebut Plaintiff’s evidence that he provided false 

testimony and offer the February 19, 2019 email by attorney David Shemano (bankruptcy counsel 

for both Paul Morabito and Bayuk) purporting to “explain” the payments by Snowshoe that were the 

subject of the Motion to Reopen, despite his earlier contention that Plaintiff’s designation of that 

same email as a potential exhibit in advance of the March 1, 2019 hearing was prejudicial.  (See 4/26 

Motion, p. 12, l. 17 – p. 13, l. 12; Exhibit 1; id., p. 5, ll. 3-17.)  Not only is the subject email hearsay, 

but Bayuk had the opportunity to explain the payments twice—during trial and on March 1, 2019.  

Instead, both Bayuk and Morabito refused to attend the March 1, 2019 hearing either in person or by 

way of audio-visual transmission, expressly “waive[d] any rebuttal to the evidence admitted on 

February 8, 2019 at Trial Exhibits 305, 306, 307, 308, and 309,” and agreed to vacate the hearing.  

(See February 28, 2019 Amended Stipulation to Vacate March 1, 2019 Hearing.) 

D. There Was No Error at Law Over Defendants’ Objection. 

In order to overturn a judgment on an alleged error of law, it is axiomatic that the alleged 

error must have been objected to at the time of trial, particularly with regard to alleged errors of law 

occurring during trial involving the admission of evidence.  NRCP 59(a)(1)(G); Bass-Davis v. Davis, 

122 Nev. 442, 453, 134 P.3d 103, 110 (2006).   
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7 

 Many of Defendants’ arguments arise from evidentiary disputes in which Defendants sought 

to suppress evidence of the truth.  The trial was to the bench, where it is an appropriate exercise of 

discretion to admit evidence and give it the weight it deserves, if any.  See Wright v. Watkins & 

Shepard Trucking, Inc., No. 211CV01575LRHGWF, 2016 WL 10749220, at *3 (D. Nev. Jan. 19, 

2016) (unpublished) (it is presumed that in a bench trial, the judge will disregard inadmissible 

evidence and rely only on competent evidence, so the more prudent course is to resolve evidentiary 

doubts in favor of admissibility) (citing Commerce Funding Corp. v. Comprehensive Habilitation 

Servs., Inc., No. 01 CIV. 3796 (PKL), 2004 WL 1970144, at *4 (S.D.N.Y. Sept. 3, 2004) 

(unpublished) (once court makes a preliminary determination of admissibility, “it will, as the trier of 

fact, consider the weight and sufficiency of the evidence presented at trial.”) (other citations omitted).   

1. The Court did not err in its denial of the Motion in Limine on damages. 

On September 12, 2018, Defendants filed a motion in limine to exclude Plaintiff’s evidence 

of damages based on their criticism of Plaintiff’s NRCP 16.1 disclosures; however, Defendants fail 

to demonstrate that evidence of Plaintiff’s damages was not disclosed prior to trial in compliance 

with NRCP requirements, with Defendants having more than sufficient opportunity to rebut the 

evidence at trial.   

In their arguments, Defendants ignore the nature of Plaintiff’s damages in this case.  Plaintiff 

had but one claim—a claim was for fraudulent transfer under NRS Chapter 112.  In Plaintiff’s NRCP 

16.1 disclosures, Plaintiff explained that it would be seeking recovery of assets transferred OR the 

value thereof in excess of $8.5 million.  (4/25 Motion, p. 5, ll. 11-12.)  As acknowledged by 

Defendants, the purpose of providing a computation of damages is not to pinpoint an exact dollar 

figure, but to enable the defendants to understand the contours of their potential exposure and make 

informed decisions regarding settlement and discovery.  (4/25 Motion, p. 5, ll. 25-28.)   

First, Defendants, as transferees of the subject assets, were at all times in possession of the 

information necessary to value the assets.   

Second, there can be no question that Defendants understood their potential exposure from 

Plaintiff’s NRCP 16.1 and 26 disclosures.  Plaintiff timely disclosed all of the evidence of value that 

would be presented at trial sufficient for Defendants to conduct discovery and designate rebuttal 
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evidence.  (See Exhs. A-1 through A-3 to Plaintiff’s Opposition to Defendants’ Motions in Limine, 

consisting of Plaintiff’s Rule 16.1 and Expert Witness Disclosures to Defendants.)   There is also no 

question that Plaintiff and Defendants exchanged the disclosed experts’ reports related to the value 

of the subject properties and equity interests.   

Third, in addition to their disclosures under Rule 16.1 and expert disclosures, Plaintiff made 

specific damages assertions supported by citation to the previously disclosed evidence in Plaintiff’s 

August 17, 2017 Motion for Partial Summary Judgment filed over a year prior to trial.  (See Exh. A-

5 to Plaintiff’s Opposition to Defendants’ Motions in Limine.) 

Defendants failed to acknowledge Plaintiff’s other disclosures regarding valuation in their 

Motion in Limine, and they similarly failed to acknowledge the fact of the other disclosures of 

valuation in the post-trial motions.  It is then no surprise that Defendants misstate the Court’s ruling 

in denying Defendants’ motion in limine in the 4/25 Motion, and merely cite to one portion of the 

Court’s ruling.  (4/25 Motion, p. 4, ll. 27-28 (alleging the denial of the motion was that the issue 

“could have been raised sooner”.))  Defendants never previously moved to compel Plaintiff to 

supplement its calculation of damages or did anything otherwise to object to Plaintiff’s damages 

calculation, and instead waited until trial to argue that Plaintiff’s disclosure was deficient and that 

no evidence of Plaintiff’s damages should be admitted at trial as a result.  The Court outlined her 

concern about Defendants waiting to raise their objection and seek the strenuous sanction of 

exclusion of all evidence of damages until the motion in limine; however, the Court was also careful 

to state the following: 

If, as we go, if something specific hits you, the defense, and you say wait a 
minute, Judge, there is no discovery on this before, please bring that to my 
attention and I will consider excluding the testimony on a case by case basis.   

(10/29/18 Trans., p. 22, ll. 2-6.)   

Dispositive of Defendants’ arguments that the Court erred when denying Defendants’ motion 

in limine, at no time during the presentation of evidence did Defendants ever argue that evidence 

being admitted at the request of Plaintiff was not previously disclosed or the subject of discovery to 

Defendants’ detriment.  In fact, a review of the record shows that the evidence of value underlying 

the Court’s Judgment was either stipulated or the subject of competing testimony of experts.  (See 

8843



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
Garman Turner Gordon  

 650 White Drive, Ste. 100 
Las Vegas, NV 89119 

725-777-3000 
 

 

9 

Judgment, pp. 14-23.)   

Defendants do not want to acknowledge they received fair notice of the evidence to be 

presented at trial, which is the purpose of NRCP 16.1.  Rather, they focus on technical procedural 

arguments.  However, Defendants cite no case that would support their argument that despite 

receiving substantial discovery on the evidence presented at trial in support of Plaintiff’s damages, 

the Court should have denied the admission of the evidence at trial on nothing more than a procedural 

argument relating to the form of Plaintiff’s disclosures, thereby elevating form over substance.  Thus, 

the Court did not err in its denial of Defendants’ motion in limine. 

2. The Court did not err in any ruling on Jan Friedrich’s live testimony. 

The Court considered the testimony of Jan Friederich presented at trial in rebuttal to 

Plaintiff’s evidence of the value of Superpumper.  The Court rejected that testimony given Mr. 

Friedrich’s standing to benefit from a lower valuation of the Superpumper asset by virtue of his 

admitted involvement as a subsequent transferee.  (Judgment, p. 17, ll. 7-12.)  This was a credibility 

determination well within the Court’s discretion.  See Douglas Spencer & Associates v. Las Vegas 

Sun, Inc., 84 Nev. 279, 281–82, 439 P.2d 473, 475 (1968) (trier of fact is the exclusive judge of the 

credit and weight to be given to a witness’s testimony). 

Further, Jan Friederich was not being offered as an expert on valuation.  (11/5/18 Trans., p. 

21, ll. 13-15; p. 27, ll. 9-10.)  Without Jan Friederich being offered, let alone established, as an expert 

witness on valuation of the Superpumper assets (inclusive of gas stations), it was not relevant 

whether he bought and sold gas stations previously.  (11/5/18 Trans., p. 29, ll. 12-19.)  Mr. 

Friedrich’s anecdotal testimony on what he looked for when he is acquiring gas station assets would 

not be helpful to the Court in resolving whether to exclude or include receivables in the valuation of 

Superpumper. 

3. The Court did not err in the admission of emails into evidence. 

Defendants argue that emails should have been excluded from evidence on the basis that they 

were not authenticated by an in-court witness and/or that the emails constituted “hearsay” of a 

witness who did not appear at trial. 

In arguing against the admission of the emails, Defendants ignore the procedural history of 
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the case that resulted in orders compelling production of the subject emails from the lawyers 

(primarily from Lippes Mathias Wexler Friedman LLP (“LMWF”), joint counsel for the Defendants 

and Paul Morabito) and overruling claimed privilege objections.  Paul Morabito’s communications 

with his counsel were compelled to be produced and could not be withheld on the basis of privilege 

under the crime-fraud exception to privilege as well as Plaintiff’s voluntary waiver of any privilege 

between Paul Morabito and his counsel.  (11/2/18 Trans., p. 97, ll. 4-11; Exh. 175.)  This Court then 

adopted the bankruptcy court’s order and incorporated it in its order compelling production.  (See 

Recommendation for Order entered on June 13, 2016 and Order Confirming Master 

Recommendation entered on July 6, 2016.) 

By the time the emails were finally produced by LMWF in response to the order that 

overruled the privilege objection, Plaintiff, as trustee of the Paul Morabito bankruptcy estate, had 

taken custody and control of all assets of Paul Morabito, the chapter 7 debtor, as of the bankruptcy 

petition date.  (See Exhs. 19, 175.)  The bankruptcy estate became the owner of Paul Morabito’s 

assets under § 541 of the Bankruptcy Code, including his client files and communications with his 

lawyers.  (See 11/2/18 Trans., p. 86, ll. 15-17; p. 91, ll. 21-24 (“I stand in the shoes of the debtor…and 

I own the debtor’s records from his accountants to his attorneys.  I own them…”); p. 94, ll. 12-14.)   

a. Authentication 

During trial, Defendants stated on the record that they were not objecting on the grounds of 

authentication.  (10/30/18 Trans., p. 59, l. 1.)  Now, despite that waiver, Defendants are squarely 

challenging authentication.  (4/25 Motion, p. 13, ll. 19-20.)   

Defendants new stated reason for the authentication challenge is that the emails were 

produced after discovery had been completed.  However, Defendants fail to identify any point in 

time where they requested additional discovery relating to the compelled production of emails that 

were produced after the authors’ depositions.  Moreover, Defendants fail to demonstrate how 

discovery was required to establish foundation.  The only cases cited by Defendants in support of 

their position, Mishler v. McNally, 102 Nev. 625, 628, 730 P.2d 431, 435 (1986) and Adams v. United 

States, CIV. 03-0049-E-BLW, 2009 WL 2207690, at *2 (D. Idaho July 15, 2009) (unpublished), are 

inapposite.  Mishler dealt with a memo that was not an original, was unsigned, and the purported 
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author was unavailable to authenticate it.  Adams involved unexplained scientific reports emailed to 

counsel and nothing in the court’s order indicates that the producing party was an agent of the party 

against whom the exhibits were offered. 

Authentication of a document can be done with any showing sufficient to support a finding 

that the matter in question is what the proponent claims.  See NRS 52.015.  Here, the testimony of 

the author of the emails (Paul Morabito) was not required to authenticate them.  Authenticity of the 

emails was established at trial through Plaintiff who described how he obtained Paul Morabito’s 

communications with his counsel through requests at the 341 examination of Paul Morabito3 and 

follow up subpoenas and orders compelling production.  (See 11/2/18 Trans., p. 94, l. 2- p. 97, l. 8; 

p. 106, ll. 6-12.)  Specifically, Plaintiff submitted evidence regarding how the emails were obtained 

from the attorneys for Paul Morabito and how Plaintiff became the custodian of those records by 

virtue of his appointment as trustee of the Paul Morabito bankruptcy estate, allowing the Court to 

reasonably conclude that the documents represented a true and authentic copy of emails from the 

attorneys’ files and thereby satisfying Plaintiff’s burden to show the documents are what Plaintiff 

claims they are.  (11/2/18 Trans., p. 107, l. 4 - p. 109); see also In re Int’l Mgmt. Assoc., LLC, 781 

F.3d 1262, 1267 (11th Cir. 2015) (authentication of debtor records by bankruptcy trustee); Sec. Inv. 

Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC, 2018 WL 3617813, at *7 (Bankr. S.D.N.Y. July 27, 

2018) (trustee properly authenticated debtor’s business records, noting that “the Court is not required 

to hear the testimony of the document’s author to demonstrate its authenticity”). 

Following Plaintiff’s testimony, there can be no question that the emails were what they 

purported to be—communications from Paul Morabito that were in his counsel’s custody and control 

until obtained by Plaintiff standing in the shoes of Paul Morabito, as a bankrupt debtor. 

Further, it is disingenuous of Defendants to argue that there was a lack of foundation because 

the emails were compelled and produced after depositions were completed.  Defendants did not seek 

to have any further deposition of Paul Morabito following production for the purpose of exploring 

                                                 
3 Defendants initially objected to the email at Trial Exhibit 37 coming into evidence and then changed course during 
Plaintiff’s testimony at trial, agreeing that so long as a document was stamped “341” it could be admitted.  (Trial 
Trans, 11/2/18, p. 106). 
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the supplemental production from Paul Morabito’s counsel; therefore, Defendants were not “denied” 

discovery relating to the subject emails of Paul Morabito.    

b. Hearsay 

None of the unquestionably relevant emails admitted by the Court here constituted 

inadmissible hearsay.  They either were excluded from hearsay under NRS 51.035 as not offered for 

the truth of the matter or fell under a recognized exception under NRS 51.075, NRS 51.105(1), NRS 

51.135, NRS 51.315 or NRS 51.345(1).  (Plaintiff’s 10/31/18 brief; 11/2/18 Trans., p. 110.) 

Defendants focus on Exhibit 29 specifically in the 4/25 Motion (p. 9, l. 24) – the “home court 

advantage” email – as an example of inadmissible hearsay.  This is a fraudulent transfer case where 

the transferor’s intent to defraud, delay, or hinder creditors is at the heart of the Court’s inquiry.  

There could be no better example of Paul Morabito’s existing state of mind and motive to transfer 

assets out of Nevada than Exhibit 29 describing Paul Morabito’s mindset at the time of transfer as 

wanting to avoid the Herbst family’s perceived “home court advantage” in Nevada.  Under NRS 

51.105(1) relating to “intent, plan or motive,” Exhibit 29 is not excluded by the hearsay rule.  

(11/1/18, Trans., p. 48, l. 2.)  In addition, the statement is admissible under NRS 51.345 as a 

statement against interest of the declarant, Paul Morabito.   

Furthermore, as discussed above, NRS 51.135 is applicable to ALL the emails admitted upon 

the testimony of Plaintiff in his capacity as custodian of the records owned by Paul Morabito.  In his 

capacity as trustee standing in the shoes of Paul Morabito, Plaintiff established that the method or 

circumstances of the preparation of the files of Paul Morabito’s counsel for production pursuant to 

NRCP 16.1 with detailed indicia of trustworthiness (e.g., they were produced to him by Paul 

Morabito’s counsel as a result of Plaintiff’s 341 requests, subpoenas, or through orders compelling 

production).  Further, Plaintiff established his experience as a trustee and how he compiled the files 

in the course of his regularly conducted activity.  (11/2/18 Trans., pp. 94-107.) 

4. Craig Greene’s expert report is inadmissible hearsay. 

Craig Greene was not called as a witness at trial.  Defendants attempted to admit Mr. 

Greene’s expert report during cross-examination of Tim Herbst, a representative of the judgment 

creditors and non-party to the instant case.   
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Absent stipulation, a report prepared by an expert is generally inadmissible hearsay.  

See Ramirez v. State, 114 Nev. 550, 559, 958 P.2d 724, 730-31 (1998).  There was no stipulation 

with respect to the Craig Green report. 

Defendants argued at trial (10/29/18 Trans., p. 92, l. 14), and argue again in the 4/25 Motion 

(p. 11), that the expert report of Craig Greene constitutes a statement of a former party opponent (the 

Herbst Parties) because it was relied upon in the determination of punitive damages by Judge Adams 

in the Herbst Litigation, and that the expert’s report is therefore excluded from the hearsay rule.  NRS 

51.035(3) is inapplicable here because 1) the statement was being offered against a former party, not 

Plaintiff; 2) Craig Greene was not a representative, agent or servant of any party, but rather was an 

expert witness; and 3) Plaintiff did not manifest adoption or belief in the truth of the matters outlined 

in the report.  The Court ruled that regardless of whether the expert’s report was disclosed by Plaintiff 

or the Herbst Parties, an expert’s report is not an “adopted admission” of a party. 

Nor, contrary to Defendants’ allegations, did the Court accept the Craig Greene report 

disclosed by the Herbst Parties to Judge Adams; rather, the parties to the Herbst Litigation stipulated 

to a punitive damages amount following discovery and the exchange of expert reports.  (10/29/18 

Trans., p. 102, ll. 4-10.) 

Further, a chapter 7 trustee is generally not bound by another party’s pre-petition conduct.  

See, e.g., Reed v. City of Arlington, 650 F.3d 571, 575, 576 (5th Cir. 2011) (holding that judicial 

estoppel does not estop trustee with respect to cause of action not disclosed by debtor and stating 

“[j]udicial estoppel is an equitable doctrine, and using it to land another blow on the victims of 

bankruptcy fraud is not an equitable application”) (quoting Biesek v. Soo Line R.R. Co., 440 F.3d 

410, 413 (7th Cir. 2006)).  Even if submission of the Craig Green report in the Herbst Litigation 

would bind the Herbst Parties in a later proceeding, Plaintiff’s standing derives from Section 544 of 

the Bankruptcy Code, where he acts on behalf of all creditors, not just the Herbst Parties.  

5. The Court did not err in the admission of the testimony of Tim Herbst and 
William Leonard. 

Defendants fail to show the Court’s admission of the purported “character” testimony of Tim 

Herbst and William Leonard was improper or prejudicial.  NRS 48.045(c) expressly permits 
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evidence of the character of a witness, offered to attack or support the witness’s credibility within 

the limits of NRS 50.085, which permits opinion evidence regarding a witness’s truthfulness.  

Second, and particular apposite here, evidence of specific crimes, wrongs or acts is admissible for 

purposes other than showing a person acted in conformity therewith, including motive, opportunity, 

intent, preparation, plan, knowledge, identity, or absence of mistake or accident.  See Ledbetter v. 

State, 122 Nev. 252, 260–61, 129 P.3d 671, 677–78 (2006) (the common scheme or plan exception 

of NRS 48.045(2) is applicable when the prior act evidence and the crime charged constitute an 

“integral part of an overarching plan explicitly conceived and executed by the defendant” and the 

test is not whether the other offense has certain elements in common with the crime charged, but 

whether it tends to establish a preconceived plan which resulted in the commission of that crime.”) 

(internal quotes and citations omitted).  Here, Paul Morabito’s original fraud against the Herbst 

Parties (the subject of Tim Herbst’s testimony) and his refusal to comply with his duties of disclosure 

to Plaintiff under the Bankruptcy Code (the subject of William Leonard’s testimony) are part and 

parcel of a plan to defraud his creditors, falling squarely within the exceptions under NRS 45.045. 

However, even if admission of the testimony was an error, it did not prejudice Defendants 

because the Court did not rely on it in the Judgment.   

6. The Court did not err in its finding that the transfers were concealed. 

Bayuk’s argument that the Court erred in finding that transfers were concealed (only one of 

the many badges of fraud found by the Court) must be rejected.  (See 4/26 Motion at pp. 6-7.) 

Initially, Bayuk’s argument again conflates Defendants’ intent and conduct with that of the 

transferor, Paul Morabito.  The required intent to hinder, delay or defraud is the debtor’s.  In re Nat'l 

Audit Def. Network, 367 B.R. 207, 221 (Bankr. D. Nev. 2007).  

Further, Bayuk fails to cite any authority for the proposition that the Nevada Supreme Court’s 

interpretation of the term “concealed” in Winn v. Sunrise Hospital & Medical Center, 128 Nev. 246, 

277 P.2d 458 (2012), has any bearing on fraudulent transfer law, or that a duty to disclose is a 

prerequisite to a finding that “the transfer or obligation was disclosed or concealed” under NRS 
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112.180(2).4  Indeed, that the statute lists as indicia of fraud that the transfer was “disclosed or 

concealed” establishes that failure to disclose the transfers to the Herbst Parties, whether or not 

characterized as “concealment,” is relevant evidence of intent.  At least one court has rejected a 

transferee’s attempt to graft onto fraudulent transfer law the prerequisite of a duty to disclose 

applicable to fraudulent concealment cases.  In re Int’l Mfg. Grp., Inc., 538 B.R. 22, 30 (Bankr. E.D. 

Cal. 2015) (duty to disclose applicable to fraud claim “has nothing to do with fraudulent conveyance 

law” and is not an element of a fraudulent conveyance claim; there is no requirement that the plaintiff 

plead or prove the transferee had any sort of duty of disclosure). 

Substantial evidence supports the Court’s finding that the transfers were concealed.  Within 

approximately two weeks of the Court’s September 13, 2010 Oral Ruling in the Herbst Litigation, 

the name of the entity owning the Baruk Properties was changed to Snowshoe Properties, and the 

domicile of the entity was changed from Nevada to California, and within another month, the Palm 

Springs Property was transferred again, from Snowshoe Properties to the Bayuk Trust, and the 

$1,617,500 Note was assigned to Woodland Heights, Ltd.  (See Judgment, p. 24, ll. 5-16; p. 26, ll. 

1-7.)  While litigation was pending, Bayuk converted Snowshoe Properties from a California 

company to a Delaware company.  (See Judgment, p. 24, ll. 12-14.) 

While Bayuk contends that recorded deeds would have revealed the transfers, no deed search 

could have revealed the Membership Interest Transfer Agreement pursuant to which Paul Morabito 

transferred his interest in Baruk LLC to Bayuk, the $1,617,500 Note, or the assignment of the 

$1,617,500 Note to Woodland Heights, Ltd.  Likewise, no public records search would have revealed 

the payments purportedly made for Raffles, the draw-down on the Compass Loan, the distributions 

made by Superpumper, the Matrix Valuation, or the Shareholder Interest Purchase Agreement, all 

of which occurred immediately before or after the Oral Ruling.  (See Judgment, p. 11, l. 13 – p. 12, 

l. 16, p. 13, ll. 7-11, p. 14, ll. 5-13.)  Even if the transfers had been discoverable through public 

                                                 
4 Whether ra transfer was disclosed or concealed is only one of eleven non-exclusive badges of fraud identified in 
NRS 112.180(2), and therefore, even if the Court erred, which it did not, it would have no impact on the outcome of 
the case.  See, e.g., In re Gen. Agents Ins. Co. of Am., Inc., 224 S.W.3d 806, 820 (Tex. App. 2007) (finding under 
Texas UFTA that “[a]lthough concealment of the transfer is one factor that may be considered in determining whether 
a transaction is deemed fraudulent under the statute, it is not a required element of the cause of action.”).  
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records, however, Bayuk’s argument that the Herbst Parties “sat on their rights” elides the fact that 

by the time Judge Adams entered the first judgment in the Herbst Litigation on October 12, 2010, 

the bulk of the transactions constituting the transfers had already occurred.  (See Judgment, p. 3, ll. 

1-2; p. 41, ll. 11-19.) 

Additional evidence of concealment is that transactions were conducted through the accounts 

of Defendants’ and Paul Morabito’s joint counsel, the advice by Paul Morabito’s counsel to use 

another company as a strawman to conceal a payment to a real estate broker, and Paul Morabito’s 

plan to remove assets to other jurisdictions to ensure that the assets were out of the reach of the 

Nevada courts.  (See Judgment, p. 7, ll. 6-8; p. 10, ll. 14-20; p. 19, ll. 3-9; p. 29, ll. 9-13; Exhs. 26, 

32.)  See, e.g., Carey v. Soucy, 245 Ariz. 547, 431 P.3d 1200, 1205 (Ct. App. 2018), review denied 

(Apr. 22, 2019) (evidence of concealment where the judgment debtor assigned funds to an entity of 

which his attorney was the sole member and but for a garnishment proceeding, there was no evidence 

that the assignment would have been disclosed, and the judgment debtor removed or concealed assets 

when he instructed his attorney to wire payments to another entity rather than the judgment debtor 

himself). 

7. The Court did not err in its interpretation of “reasonably equivalent value.” 

As a threshold matter, Bayuk’s argument that the Court must find that the disparity between 

the assets transferred and the value received was “so great as to shock the conscience and strike the 

understanding at once with the conviction that such transfer could never have been made in good 

faith” in order to find the existence of a fraudulent transfer is a blatant misstatement of applicable 

law.  Matusik v. Large, cited by Bayuk, was decided under the former Uniform Fraudulent 

Conveyances Act, which was replaced by the Uniform Fraudulent Transfers Act in 1987.  See 

Matusik v. Large, 85 Nev. 202, 207, 452 P.2d 457, 460 (1969) (citing NRS 112.040); see generally 

NRS 112.140, et. seq.; see also In re Bay Plastics, Inc., 187 B.R. 315, 322, 329 (Bankr. C.D. Cal. 

1995) (The term “fair consideration” derives from the Uniform Fraudulent Conveyance Act, 7A 

U.L.A. 427, 428 (1985), the predecessor to the UFTA, which replaced “fair consideration” with 
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“reasonably equivalent value.”); Unif. Fraudulent Transfer Act, § 4, cmt 2).5   

In a recent unpublished decision, the Nevada Supreme Court confirmed that, consistent with 

other cases interpreting UFTA and § 548 of the Bankruptcy Code, “reasonably equivalent” ordinarily 

means “fair market value.”  MOH Mgmt., LLC v. Michelangelo Leasing, Inc., 437 P.3d 1054 (Nev. 

2019) (table op.) (finding purchaser paid fair market value for assets after months of diligence and 

negotiations and “therefore satisfied the definition of reasonably equivalent value.”) (citing BFP v. 

Resolution Trust Corp., 511 U.S. at 545) (explaining that outside the foreclosure context “reasonably 

equivalent value” ordinarily means “fair market value”)).  

Cases under § 548 of the Bankruptcy Code and other states’ enactment of UFTA, which are 

relevant to an analysis under UFTA in Nevada, Herup v. First Bos. Fin., LLC, 123 Nev. 228, 235, 

162 P.3d 870, 874 (2007), agree that while dollar-for-dollar equivalence is not required, “reasonably 

equivalent value” requires at least a rough equivalency, generally measured by fair market value and 

considering the totality of the circumstances of the transaction.  See, e.g., In re Floyd, 540 B.R. 747 

(Bankr. D. Idaho 2015) (“reasonable equivalence” requires that what was given and received were 

approximately or roughly equivalent; it is fundamentally a question of common sense); In re Crystal, 

513 B.R. 413 (Bankr. D. Idaho 2014) (“If debtor gets roughly the value it gave, it has received 

‘reasonably equivalent value’”); In re Pringle, 495 B.R. 447 (B.A.P. 9th Cir. 2013) (finding that 

“reasonably equivalent value” is not an esoteric concept, rather, a party receives “reasonably 

equivalent value” if it gets roughly the value it gave) (citing Advanced Telecomm. Network, Inc. v. 

Allen (In re Advanced Telecomm. Network, Inc.), 490 F.3d 1325, 1336 (11th Cir. 2007) (while a 

precise dollar-for-exchange is not required, value received must be reasonably equivalent to value 

given up) (citation omitted)).6 

                                                 
5 The “shocks the conscience” standard is still used with respect to a limited type of “transfer” – a foreclosure sale 
conducted in strict compliance with state law.  See BFP v. Resolution Trust Corp., 511 U.S. 531, 545 (1994). 
6 See also Allstate Ins. Co. v. Countrywide Fin. Corp., 842 F. Supp. 2d 1216, 1224 (C.D. Cal. 2012) (under Illinois 
UFTA, factors include (i) whether the value of what was transferred is equal to the value of what was received; (ii) 
market value of what was transferred and received; (iii) whether the transaction took place at an arm’s length; and (iv) 
the good faith of the transferee.) (citations omitted); In re Brobeck, Phleger & Harrison LLP, 408 B.R. 318 (Bankr. 
N.D. Cal. 2009) (approximately or roughly equivalent); In re 3dfx Interactive, Inc., 389 B.R. 842 (Bankr. N.D. Cal. 
2008) (comparing the fair market value of the property transferred to what was received in exchange); Barber v. 
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Reasonable equivalence under UFTA or § 548 of the Bankruptcy Code is “markedly 

different” than the question of sufficiency of consideration to support a contract.  In re Pringle, 495 

B.R. at 464.  Moreover, whether value is “reasonably equivalent” must be measured not based on 

the value given by the transferee, but the consideration received by the debtor from the creditors’ 

standpoint, as the purpose of fraudulent transfer law is to preserve the debtor’s estate for the benefit 

of creditors.  See, e.g., In re Jeffrey Bigelow Design Grp., Inc., 956 F.2d 479, 484 (4th Cir. 1992).  

Thus, if unsecured creditors are no worse off because the debtor has received an amount reasonably 

equivalent to what it paid, reasonably equivalent value has been paid.  Id. 

Moreover, a single transfer among a series of transactions should not be viewed in isolation, 

but in the context of the overall scheme.  In In re GGW Brands, LLC, the bankruptcy court found 

that while the chapter 11 debtors’ payment of $274,250.52 to an affiliated entity for a three-month 

license to use trademarks necessary to the effective operation of their business might, if viewed in 

isolation, be regarded as supported by reasonably equivalent value, the payment had to be viewed as 

part of integrated series of transactions which were used by the debtors’ principal to effectively strip 

the debtors of assets that otherwise might have been accessed by their creditors—by causing the 

debtors to assign the trademarks for no consideration to an affiliated entity, and then causing the 

entity to cancel the debtors’ license to use trademarks, so that a re-licensing agreement could be 

signed that depleted debtors of capital by imposing this three-month, $274,250.52 licensing fee.  In 

re GGW Brands, LLC, 504 B.R. 577 (Bankr. C.D. Cal. 2013).  Viewed as whole, the court concluded 

that the revocation/re-licensing transaction was not supported by reasonably equivalent value to the 

debtors.  Id.; see also In re Intelligent Direct Marketing, 518 B.R. 579 (E.D. Cal. 2014) (transfer of 

debtor corporation’s good will and income stream to other company created by sole shareholder of 

debtor and another individual was a fraudulent transfer under the Bankruptcy Code and California 

law, where e-mails between shareholder and individual demonstrated that the company was created 

with the understanding it would benefit from debtor’s connections and income stream while being 

                                                 
Golden Seed Co., 129 F.3d 382, 387 (7th Cir. 1997) (“. . . the standard for ‘[r]easonable equivalence should depend 
on all the facts of each case,’ an important element of which is fair market value” and “whether the sale was ‘an arm’s 
length transaction between a willing buyer and a willing seller.’”) (citations omitted)). 
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distinguished from debtor to prevent debtor’s creditors from going after company). 

That some value is given by the transferee to the debtor is also insufficient to show reasonably 

equivalent value was given in exchange for the transfer.  See In re Pacific Thomas Corp., 543 B.R. 

7 (Bankr. N.D. Cal. 2015) (transferee failed to demonstrate that debtor received reasonably 

equivalent value in exchange for each transfer, because while transferee provided evidence that it 

performed work for debtor and charged debtor for its services, there was no documentary evidence 

indicating work was performed by transferee for debtor’s benefit during the fraudulent transfer 

period, and there was no evidence that the funds transferred by debtor to transferee correlated to the 

work performed, as opposed to the funds needed by transferee, or that any other company provided 

a proportionate share of support to debtor).  

8. The Court did not err in its conclusion of value on the Panorama Property. 

The Court’s conclusion of value with respect to the Panorama Property was amply-supported 

by the evidence and well within the Court’s discretion.  First, the Court was free to reject Daryl 

Noble’s conclusion of value, along with his statement that he primarily relied on the sale comparison 

method, rather than the cost approach, in his valuation of the Panorama Property.  As it was clear 

from his testimony and his report that the sales upon which he relied in his sales comparison approach 

did not support the concluded value, market conditions were largely disregarded, and his concluded 

value was arbitrarily increased by at least 25% to account for the quality and cost of the 

improvements to the property (thereby resulting in a value conclusion consistent with the value 

suggested to him by Paul Morabito), the Court was more than justified in doing so.  (See Exh. 276; 

11/6/18 Trans., p. 32, ll. 3-13; p. 65, ll. 2-14; p. 70, l. 18 – p. 71, l. 2; p. 77, l. 3 – p. 78, l. 14; p. 79, 

ll. 16-21; p. 79, l. 18 – p. 80, l. 8; p. 83, l. 23 – p. 84, l. 2.) 

Second, Bayuk’s contention that “Kimmel’s report violated well-established standards 

applicable to retro-active appraisals” is incorrect.  (4/26 Motion, p. 10.)  Under the Uniform 

Standards of Professional Appraisal Practice, where data subsequent to the effective date is 

consistent with and confirms market expectations as of the effective date, data subsequent to the 

effective date may be considered in developing a retrospective value as a confirmation of trends that 

would reasonably be considered by a buyer or seller as of that date.  See USPAP, Statement on 
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Appraisal Standards No. 3 (SMT-3) (2005).  Consistent with these standards, Mr. Kimmel agreed 

that subsequent events should be considered if they are foreseeable, that the recession and the lack 

of available financing was well known on the effective date of the appraisal, and subsequent sales 

on which he relied occurred during the same period of downturn in the market.  (See 11/2/18 Trans., 

p. 40, ll. 14-19; p. 83, l. 2 – p. 84, l. 4; p. 76, l. 11 – p. 77, l. 11.) 

 Third, Bayuk fails to cite any authority stating that looking to comparable sales subsequent 

to the effective date of valuation is improper or that Mr. Kimmel’s methodology was rendered 

unreliable by reference to sales following the effective date or his inability to inspect the property on 

the effective date.  Rather, these factors go to the weight of the evidence and the credibility 

determinations made by the trier of fact.  In Aycrigg v. United States, the court stated: 

It is not necessary that an expert witness show that he has inspected the property 
at the date as of which evaluation is to be made, in order to qualify him to express 
an opinion. More frequently than not, an appraisal contemporaneous with the 
valuation date cannot be had, and retrospective appraisals are of necessity 
admitted.  The weight to be given the opinion of the witness was a matter for the 
argument of counsel and the determination of the jury, but clearly, we think, the 
witness was qualified to express an opinion. 

136 F. Supp. 244, 249 (N.D. Cal. 1954) (quoting Brill v. Mushinsky, 194 F.2d 158, 158 (D.C. Cir. 

1952) and citing Mayers v. Alexander, 73 Cal. App. 2d 752, 760, 167 P.2d 818, 823 (1946) (“The 

fact that the witness did not actually see the property in August, 1943, might affect the weight, but 

not the admissibility, of his testimony.”) (citations omitted)). 

More recent authorities confirm that use of retrospective valuations and subsequent sales data 

are a matter of weight rather than admissibility.  See, e.g., Oreo Corp. v. Nielsen, No. 2:10-CV-

00352-PMP, 2013 WL 6384535, at *3 (D. Nev. Dec. 5, 2013), aff'd sub nom. Oreo Corp. v. 

Winnerman, 642 F. App’x 751 (9th Cir. 2016) (in deficiency action under Nevada law, according 

both sides’ appraisal experts marginal weight and relying instead on a third appraiser’s reports, which 

was further supported by a subsequent arms-length sale four months later); In re MyFord Touch 

Consumer Litig., 291 F. Supp. 3d 936, 973 (N.D. Cal. 2018) (in determining historic market value, 

retrospective simulation not inherently unreliable, and manufacturer’s argument that better evidence 

in the form of actual used car data goes to the weight of the analysis, not its admissibility under 
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federal Daubert standard, and it is the province of the jury to decide whether the estimates of past 

market value are more or less credible than estimates based on used car sales); In re Gutierrez, 503 

B.R. 458, 465 (Bankr. C.D. Cal. 2013) (in determining proper date of valuation, noting that while 

appraisers may be reluctant to opine as to historical value because it is difficult not to look back with 

“20/20 hindsight,” these are not insurmountable concerns and bankruptcy courts deal with similar 

issues all the time). 

Fourth, Bayuk’s contention that the Court abused its discretion in considering the sales price 

of the Panorama Property to a third-party purchaser in December 2012 because it was a “compulsory 

sale” is completely unsubstantiated.  Defendants offered no evidence that the sale in December 2012 

was compulsory, obligatory, or otherwise forced.  Paul Morabito had an economic incentive to sell 

the Panorama Property and agreed to do so after a substantial marketing period.  (See Exh. 5 

(Settlement Agreement and Mutual Release) at pp. 7-8.)  Bayuk cites no authority suggesting that 

an agreement to sell a property to fund a settlement constitutes a compulsory sale, and Defendants 

offered no expert testimony from an appraiser that the sale was not evidence of value on the basis 

that it was sold under “compulsion” within the meaning of USPAP. 

III. 
CONCLUSION 

 Based upon the foregoing, Plaintiff respectfully requests the Court deny Defendants’ motions 

for new trial and/or to alter or amend the Judgment in their entirety, and enter such other and further 

relief as the Court deems just and appropriate. 

Dated this 6th  day of May, 2019. 

GARMAN TURNER GORDON LLP 
 
/s/  Gabrielle A. Hamm                
ERIKA PIKE TURNER, ESQ. 
TERESA M. PILATOWICZ, ESQ. 
GABRIELLE A. HAMM, ESQ. 
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
Telephone 725-777-3000 
Special Counsel for Plaintiff 
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AFFIRMATION 

Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not contain the  

social security number of any person. 

Dated this 6th  day of May, 2019. 

GARMAN TURNER GORDON LLP 
 
/s/  Gabrielle A. Hamm                
ERIKA PIKE TURNER, ESQ. 
TERESA M. PILATOWICZ, ESQ. 
GABRIELLE A. HAMM, ESQ. 
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
Telephone 725-777-3000 
Special Counsel for Plaintiff 
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 650 White Drive, Ste. 100 
Las Vegas, NV 89119 

725-777-3000 
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CERTIFICATE OF SERVICE  

 I certify that I am an employee of GARMAN TURNER GORDON LLP, and that on this 

date, pursuant to NRCP 5(b), I am serving a true and correct copy of the foregoing PLAINTIFF’S 

OPPOSITION TO DEFENDANTS’ MOTIONS FOR NEW TRIAL AND/OR TO ALTER 

OR AMEND JUDGMENT, on the parties as set forth below: 

    Placing an original or true copy thereof in a sealed envelope placed for collection and 
mailing in the United States Mail, Reno, Nevada, postage prepaid, following ordinary 
business practices addressed as follows: 

 
    Certified Mail, Return Receipt Requested 

    Via Facsimile (Fax) 

      Via E-Mail 

    Placing an original or true copy thereof in a sealed envelope and causing the same to 
be personally Hand Delivered 

    Federal Express (or other overnight delivery) 

    X   By using the Court’s CM/ECF Electronic Notification System addressed to: 

 
Frank C. Gilmore, Esq. 
E-mail: fgilmore@rssblaw.com  
 
Jeffrey L. Hartman, Esq. 
E-mail: jlh@bankruptcyreno.com   

 
Dated this 6th day of May, 2019. 

 
 

 /s/  Gabrielle A. Hamm   
An Employee of  
GARMAN TURNER GORDON LLP 

 
 

 
4816-0894-6582, v. 3 
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 Robison, Sharp 

Sullivan & Brust  
71 Washington St. 
Reno, NV 89503 
(775) 329-3151 

3795 
FRANK C. GILMORE, ESQ. - NSB #10052 
fgilmore@rbsllaw.com 
Robison, Sharp, Sullivan & Brust 
71 Washington Street  
Reno, Nevada 89503 
Telephone: (775) 329-3151 
Facsimile: (775) 329-7169 
 
Attorneys for Defendants Salvatore Morabito,  
Snowshoe Petroleum, Inc.,  
Superpumper, Inc. 
 

 
 
 
 
 

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE  
 
 
 
 
 

WILLIAM A. LEONARD, Trustee for the 
Bankruptcy Estate of Paul Anthony Morabito 
 
 Plaintiffs, 
 
vs. 
 
SUPERPUMPER, INC., an Arizona corporation; 
EDWARD BAYUK, individually and as Trustee 
of the EDWARD WILLIAM BAYUK LIVING 
TRUST; SALVATORE MORABITO, an 
individual; and SNOWSHOE PETROLEUM, 
INC., a New York corporation,  
 
 Defendants.        / 

CASE NO.: CV13-02663 
 
DEPT. NO.: 4 

DEFENDANTS’ REPLY IN SUPPORT OF MOTION FOR NEW TRIAL AND/OR TO 
ALTER OR AMEND JUDGMENT PURSUANT TO NRCP 52, 59, AND 60 

 

 Defendants SUPERPUMPER, INC., SALVATORE MORABITO, and SNOWSHOE 

PETROLEUM, INC. (collectively, “Defendants”) hereby Reply in support of their motion for a 

new trial, pursuant to Rule 59(a) of the Nevada Rules of Civil Procedures, and/or to Alter or 

Amend the Judgment pursuant to Rules 52, 59, and 60, and seek reversal of the judgment entered 

against them.  This Reply is made and based upon pleadings and other papers on file, the evidence 

F I L E D
Electronically
CV13-02663

2019-05-14 02:29:03 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7269113 : yviloria
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Robison, Sharp, 
Sullivan & Brust 
71 Washington St. 
Reno, NV 89503 
(775) 329-3151 

and argument presented at trial, and the following Memorandum of Points and Authorities. 

MEMORANDUM OF POINTS AND AUTHORITIES IN REPLY 

I. ARGUMENT 

A. Defendants’ Motion Seeks Relief under Rules 52, 59, and 60. 

Plaintiff contends that NRCP 52 and 60 are inapplicable to Defendants’ Motion. 

(Opposition, p. 2).  This is incorrect.  Rule 52(b) provides that “On a party’s motion filed no later 

than 28 days after service of written notice of entry of judgment, the court may amend its findings 

— or make additional findings — and may amend the judgment accordingly.”  Defendants sought, 

among other things, a revised Judgment more in conformity with the evidence.  Accordingly, Rule 

52 is applicable. 

Rule 60(b) provides that a party can be granted releif from an order of this Court for 

mistake.  Defendants have contended that the Court made mistakes in considering certain evidence 

and those mistakes impacted the final Judgment.  Accordingly, Rule 60 is applicable ot the Motion, 

as are Rules 52 and 59.  
 
B. Denying the Defendants’ Motion to Continue the Supplemental Hearing 

Effectively Deprived Defendants of their Ability to Explain Plaintiff’s Incorrect 
Conclusions on the RSSB Billings. 

A signiifcant finding relied upon by this Court in the Judgment was the factual finding that 

the Robison Sharp billing statements and attached documents supported the finding that Paul 

Morabito was in control of Snowshoe.  Defendants had a right to present those arguments and 

testimony to the Court in an evidentiary hearing.  Bayuk’s medical condition prevented that from 

occurring on the date set by the court.  Bayuk proposes a month delay so that he could be present 

and explain why he did not offer false testimony.  The Court denied the request, effecitvely 

preventing Defendants from being able to effectively rebut the Plaintiff’s contentions.  Defendants 

waived rebuttal only because the Court had denied them the fair opportunity to present their 

rebuttal case.  This deprived Defendants of their right to a fair trial. 
 
C. Plaintiff Obtained a Judgment for Damages Which Were Not Disclosed Under 

16.1. 
 

Plaintiff contends that he “had but one claim,” that of fraudulent transfer.  (Opposition, p. 

8860



   1 

   2 

   3 

   4 

   5 

   6 

   7 

   8 

   9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28 

3 
Robison, Sharp, 
Sullivan & Brust 
71 Washington St. 
Reno, NV 89503 
(775) 329-3151 

7).  While Plaintiff had but one theory of recovery, he maintained and tried several claims, 

including Superpumper, Snowshoe Properties, Panorama Drive, Raffles, among others.  The Court 

voided the transfers and entered money judgment against the Defendants in specific amounts as to 

each of those claims.  Because those amounts were calculable prior to trial, Plaintiff could have – 

and should have – disclosed those computations prior to trial.  Because they did not, the proper 

remedy was to exclude evidence of damages which were not properly disclosed before trial. 

It was never Defendants’ affirmative obligation to “move to compel Plaintiff to suplement 

its [sic] calculation of damages.”  (Opposition, p. 8)  The 16.1 obligations were always Plaintiff’s 

obligations and he failed in complying.     
 
D. Defendants Were No Under an Obligation to Conduct Additional Discovery on 

Exhibits that Plaintiff Alone Was Offering. 
 

Plaintiff makes the untenable argument that although the hundreds of email exhibits he 

proffered in trial had never been authenticated nor provided foundation by a testifying witness, that 

Defendants had the duty to conduct further depositions to address authenticity and foundation 

issues associated with the emails.  (Opposition, p. 11-12). 

It was Plaintiff who obtained the bulk of the email exhibits after discovery closed, and it 

was Plaintiff who declined to provide the emails to a deposition witness to obtain authenticity and 

foundation of each of them.  It was Plaintiff, and not Defendants, who maintained the burden to 

establish foundation for each of his proposed exhibits.  Defendants maintained the duty to 

authenticate and provide foundation for the exhibits Defendants sought to admit. 

Plaintiff offered – and the Court admitted – hundreds of emails that had no proper 

foundation.  Plaintiff bore the duty to lay the foundation, which he could not do.  Admitting the 

exhibits unfairly prejudiced Defendants and prevented them from obtaining a fair trial. 
 
E. Nevada Has Not Adopted the Bankruptcy Code §544 Definitions of 

“Reasonably Equivalent Value.” 
 

Plaintiff, a bankruptcy trustee, relies almost exclusively on federal bankruptcy authorities to 

support his argument that the Court applied the proper standard of value in arriving in its 

conclusion that the Defendants did not exchange reasonably equivalent value.  (Opposition, pp. 16-
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Robison, Sharp, 
Sullivan & Brust 
71 Washington St. 
Reno, NV 89503 
(775) 329-3151 

19). 

Nevada has never adopted the definitions and specifics associated with Sections 544 and 

548 of the Bankruptcy Code.  Thus, each of those cases are inapposite.  Second, the Matusik case, 

providing that the difference in value must not be merely dollar-for-dollar, but must “shock the 

conscience,” has never been overruled or given negative treatment in this state.  Matusik is still 

good law.  Plaintiff ignores it, and asks the Court to ignore it.   
 
F. Plaintiff Supports His Valuation of the Panorama Property with Evidence Not 

Offered At Trial Nor Considered by His Expert.  
 

Plaintiff now asks the Court to consider evidence not offered at trial, and not considered by 

his expert to support of the valuation of the Panorama Property.  Plaintiff defends William 

Kimmel’s indefensible use of data he obtained in some cases more than 5 years after the valuation 

date by citing to valuation authorities which were not discussed at trial and were not utilized to 

form the basis of Kimmel’s opinions.  (See Opposition, p. 19).  The evidence at trial established 

that Kimmel was not aware of the authorities on retroactive appraisals.  This was evident in the fact 

that he supported his valuation not with personal investigation of the condition of the property, but 

by post-hoc opinions of the condition of the property that were, at best, about two years after the 

valuation date.  Thus, Kimmel’s opinions in differentiating the Panorama property from the other 

comparable he selected were unsupportable.     

II. CONCLUSION 

 For the reasons set forth above, the Defendants respectfully request this Court grant the 

motion for a new trial or amend the judgment to conform to the evidence. 

 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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Robison, Sharp, 
Sullivan & Brust 
71 Washington St. 
Reno, NV 89503 
(775) 329-3151 

AFFIRMATION 
Pursuant to NRS 239B.030 

 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

DATED this 14th day of May, 2019. 

ROBISON, SHARP, SULLIVAN & BRUST 
71 Washington Street 
Reno, Nevada  89503 
 
       /s/ Frank C. Gilmore                                      
FRANK C. GILMORE, ESQ. 
Attorneys for Attorneys for Defendants Salvatore 
Morabito, Snowshoe Petroleum, Inc., Superpumper, 
Inc. 
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Jeffrey L. Hartman, Esq.  
Hartman & Hartman 
510 W. Plumb Ln., Suite B 
Reno, Nevada 89509 
Nevada Bar Number 001607 
Tel: (775) 324-2800 
 
Michael Lehners, Esq. 
429 Marsh Ave. 
Reno, Nevada 89509 
Nevada Bar Number 003331 
Tel: (775) 786-1695 
 
Attorneys for Edward Bayuk, individually, and  
as Trustee of the Edward William Bayuk Living Trust 

 
 

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE  
 
 
 
 
 

WILLIAM A. LEONARD, Trustee for the 
Bankruptcy Estate of Paul Anthony Morabito 
 
 Plaintiff, 
 
vs. 
 
SUPERPUMPER, INC., an Arizona corporation; 
EDWARD BAYUK, individually and as Trustee 
of the EDWARD WILLIAM BAYUK LIVING 
TRUST; SALVATORE MORABITO, an 
individual; and SNOWSHOE PETROLEUM, 
INC., a New York corporation,  
 
 Defendants.        / 
 
 

CASE NO.: CV13-02663 
 
DEPT. NO.: 4 

DECLARATION OF EDWARD BAYUK CLAIMING EXEMPTION FROM EXECUTION 

I, Edward William Bayuk, in my capacity as an individual and in my capacity as the Trustee 

of the Edward William Bayuk Living Trust as amended on November 12, 2005, declare under penalty 

of perjury under the law of the State of Nevada and Nevada Revised Statute (“NRS”) 53.045(2), that 

the following is true and correct: 

/// 

F I L E D
Electronically
CV13-02663

2019-06-28 04:00:50 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7347981 : sacordag
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1)  On or about June 27, 2019 I received received an email from my attorney Jeffrey L. 

Hartman that attached the June 22, 2019 Notice of Execution After Judgment. A copy of the June 22, 

2019 Notice of Execution and the two writs of execution are attached as Exhibit "1". 

2) I have reviewed the writs that are attached in Exhibit "1". The Writs do not identify 

the specific property that is to be the subject of the execution. For that reason, I had my attorney 

contact the Las Vegas Constable. It is my understanding that the property to be executed upon by the 

writs are (1) Any money held in bank accounts with respect to me or as Trustee of the Edward 

William Bayuk Living Trust; (2) Any unearned money remaining upon the retainer I paid to Richard 

Holly, Esq. and (3) Any unearned money remaining upon the retainer I paid to Jeffrey Hartman, Esq. 

3) It is my direct knowledge that on August 23, 1998 I created the Edward William 

Bayuk Living Trust as a Florida Living Trust. I was a resident of Miami Beach, Florida at that time. 

I subsequently moved to California and then to Nevada in 2005.  

4) It is my direct knowledge that on November 12, 2005, as a resident of Nevada I 

executed, in Reno, Nevada, a Self-Settled Spendthrift Trust (“SSST”) Amendment to the Edward 

William Bayuk Living Trust (the “Bayuk Trust Amendment”). That November 12, 2005 amendment 

was attested and witnessed by then Nevada U.S. House of Representatives Member Jim Gibbons 

who has sworn a 2019 declaration as such (attached as “Exhibit “2”), confirming this and now, as 

the former Governor of Nevada and an attorney, provided a summary of relevant Nevada Statutues 

and a Nevada Supreme Court ruling regarding SSST.  A copy of the Bayuk Trust Amendment is 

included with the Gibbons Declaration, 

5) It is my direct knowledge that the Bayuk Trust Amendment in Recital D states that it 

“shall constitute the entire and exclusive statement of the terms of the Nevada Irrevocable Bayuk 

Spendthrift Trust, nullifying all prior and subsuming all future versions of the Bayuk Trust.”  The 

prior Florida living trust was revoked and any future trust nullified and subsumed by the Bayuk Trust 

Amendment. 

6) It is my direct knowledge that Recital “E” of the Bayuk Trust Amendment provides 

that the SSST can be referred to as the “Nevada Trust” or as the “Edward William Bayuk Living 

Trust.”   
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AFFIRMATION 
Pursuant to NRS 239B.030 

 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

DATED this 28th day of June, 2019. 

Hartman & Hartman 
 
       /s/ Jeffrey Hartman                                      
Jeffrey Hartman, Esq. 
Attorneys for Edward Bayuk, individually, and as 
Trustee of the Edward William Bayuk Living Trust 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of HARTMAN & HARTMAN, and 

that on this date I caused to be served a true copy of the  DECLARATION OF EDWARD BAYUK 

CLAIMING EXEMPTION FROM EXECUTION all parties to this action by the method(s) 

indicated below: 
 
   X      by placing an original or true copy thereof in a sealed envelope, with 

sufficient postage affixed thereto, in the United States mail at Reno, 
Nevada, addressed to: 

 
Gerald M. Gordon, Esq. 
GARMAN TURNER GORDON LLP 
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
 
Richard F. Holley, Esq. 
HOLLEY DRIGGS WALCH FINE  
PUZEY STEIN & THOMPSON 
400 South Fourth Street 
Suite 300 
Las Vegas, Nevada 89101 
 
Ex-Officiio Constable  
301 E. Clark Avenue, Suite 100 
Las Vegas, Nevada 89101 
 
Washoe County Sheriff’s Office 
911 Parr Blvd. 
Reno, Nevada 89512 

 
  

   X      by using the Court’s CM/ECF Electronic Notification System addressed to: 
 
   Gerald Gordon, Esq.  
   Email:  ggordon@Gtg.legal  

Mark M. Weisenmiller, Esq. 
Email:  mweisenmiller@Gtg.legal  
Teresa M. Pilatowicz, Esq. 
Email:  tpilatowicz@Gtg.legal   
Erika Pike Turner, Esq.  
Email:  eturner@gtg.legal 

 
   Frank C. Gilmore, Esq. 
   fgilmore@rssblaw.com 
 
 
 DATED:  This 28th  day of June, 2019. 
 

 /s/ Angie Gerbig                                      
ANGIE GERBIG 
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LIST OF EXHIBITS 
 
EXHIBIT NO.  DESCRIPTION     NO. OF PAGES 
 
1   Copy of June 22, 2019 Notice of Execution and  

the two writs of execution      25 
 
2   Declaration of James Arthur Gibbons     45 
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1520 
Jeffrey L. Hartman, Esq.  
Hartman & Hartman 
510 W. Plumb Ln., Suite B 
Reno, Nevada 89509 
Nevada Bar Number 001607 
Tel: (775) 324-2800 
 
Michael Lehners, Esq. 
429 Marsh Ave. 
Reno, Nevada 89509 
Nevada Bar Number 003331 
Tel: (775) 786-1695 
 
Attorneys for Edward Bayuk, individually, and  
as Trustee of the Edward William Bayuk Living Trust 

 
 

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE  
 
 
 
 
 

WILLIAM A. LEONARD, Trustee for the 
Bankruptcy Estate of Paul Anthony Morabito 
 
 Plaintiff, 
 
vs. 
 
SUPERPUMPER, INC., an Arizona corporation; 
EDWARD BAYUK, individually and as Trustee 
of the EDWARD WILLIAM BAYUK LIVING 
TRUST; SALVATORE MORABITO, an 
individual; and SNOWSHOE PETROLEUM, 
INC., a New York corporation,  
 
 Defendants.        / 
 
 

CASE NO.: CV13-02663 
 
DEPT. NO.: 4 

NOTICE OF CLAIM OF EXEMPTION FROM EXECUTION 

This Claim of Exemption from Execution is made on behalf of  Edward Bayuk, individually 

and as Trustee of the Edward William Bayuk Living Trust (“Bayuk”), and is supported by the 

separately filed Declaration of Edward Bayuk.  Bayuk is a Defendant in this case and has received a 

Notice of Execution regarding the attachment or garnishment of his wages, money, benefits, or 

property. Bayuk’s wages, money, benefits, or property are exempt by law from execution as indicated 

F I L E D
Electronically
CV13-02663

2019-06-28 03:50:03 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7347901 : yviloria
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below. If the judgment creditor does not file an Objection to Claim of Exemption from Execution 

and Notice of Hearing in response to this Claim of Exemption from Execution within eight judicial 

days after this Claim of Exemption from Execution has been served, any person who has control or 

possession over my wages, money, benefits, or property (such as my employer or bank, for example) 

must release them to Bayuk within nine judicial days after this Claim of Exemption from Execution 

has been served. 

1. Preliminary Statement 

 Filed with this claim of exemption is Bayuk’s Declaration Claiming Exemption From 

Execution executed under penalty of perjury pursuant to NRS 53.045(2). The Writs do not identify 

the specific property that is to be the subject of the execution. For that reason, Bayuk  had his attorney 

contact the Las Vegas Constable and was advised that the property to be executed upon by the writs 

are (1) Any money held in bank accounts with respect to Bayuk or the Edward William Bayuk Living 

Trust; (2) Any unearned money remaining upon the retainer paid to Richard Holly, Esq. and (3) Any 

unearned money remaining upon the retainer paid to Jeffrey Hartman, Esq. 

 These properties are exempt for the reasons set forth below. 

2. Background 

 On August 23, 1998 Edward Bayuk created the Edward William Bayuk Living Trust as a 

Florida Living Trust. He was a resident of Miami Beach, Florida at that time. He subsequently moved 

to California and then to Nevada in 2005.  

 On November 12, 2005 Mr. Bayuk executed in Reno, Nevada, a Self-Settled Spendthrift 

Trust (“SSST”) Amendment to the Edward William Bayuk Living Trust (the “Bayuk Trust 

Amendment”). This November 12, 2005 amendment was attested and witnessed by then Nevada U.S. 

House of Representatives Member Jim Gibbons. 

 The Bayuk Trust Amendment in Recital D states that it “shall constitute the entire and 

exclusive statement of the terms of the Nevada Irrevocable Bayuk Spendthrift Trust, nullifying all 

prior and subsuming all future versions of the Bayuk Trust.”  The prior Florida living trust was 

revoked and any future trust nullified and subsumed by the Bayuk Trust Amendment. The Bayuk 

Trust Amendment in Recital “E” of the Bayuk Trust Amendment provides that the SSST can be 
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referred to as the “Nevada Trust” or as the “Edward William Bayuk Living Trust.”  A copy of the 

Bayuk Trust Amendment has been attached to Edward Bayuk’s Declaration Claiming Exemption of 

Execution. 

 From the time the Edward William Bayuk Living Trust was formed in August 23, 1998, 

through the 2005 Bayuk Trust Amendment, and to the present time, the Trust has owned all assets, 

both real and personal. Paragraph 2 of the Bayuk Trust Amendment gives Bayuk the right to 

continually place property into the trust during his lifetime up until the time of his death, and all 

assets he has acquried from August of 1998 forward have been placed into the Trust. 

 Paragraph 3 of the Bayuk Trust Amendment authorizes the Trustee to distribute to Bayuk 

amounts of income and principal that may be appropriate. It is from these distributions that Bayuk 

pays his personal expenses. All personal expenses paid by Bayuk are directly traceable to the Trust. 

 All funds that are in bank accounts under the name of Ed Bayuk, individually are traceable 

to the Trust’s res. All funds that have been paid to Mr. Hartman, Esq. are traceable to the Trust’s res. 

All funds that have been paid to Richard Holly, Esq. are traceable to the Trust’s res. 

3. Argument 

 NRS 21.112 provides that 
 

In order to claim exemption of any property levied on pursuant to this section, the 
judgment debtor must, within 10 days after the notice of a writ of execution or 
garnishment is served on the judgment debtor by mail pursuant to NRS 21.076 which 
identifies the specific property that is being levied on, serve on the sheriff, the garnishee 
and the judgment creditor and file with the clerk of the court issuing the writ of 
execution the judgment debtor's claim of exemption which is executed in the manner 
set forth in NRS 53.045. If the property that is levied on is the earnings of the judgment 
debtor, the judgment debtor must file the claim of exemption pursuant to this 
subsection within 10 days after the date of each withholding of the judgment debtor's 
earnings. 

 

 In this case, the notice was served upon Bayuk’s attorney on June 20, 2019. This Claim 

of Exemption is timely. 

In 1999, the State of Nevada enacted the Spendthrift Trust Act. This has been codified under 

Chapter 166 of the Nevada Revised Statutes. Spendthrift trusts are exempt from execution.  

/// 
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Specifically, NRS 21.080(2) states:  
 
2.  This chapter does not authorize the seizure of, or other interference with, any 

money, thing in action, lands or other property held in spendthrift trust or in a 
discretionary or support trust governed by chapter 163 of NRS for a judgment 
debtor, or held in such trust for any beneficiary, pursuant to any judgment, order 
or process of any bankruptcy or other court directed against any such beneficiary 
or trustee of the beneficiary. This subsection does not apply to the interest of the 
beneficiary of a trust where the fund so held in trust has proceeded1 from the 
beneficiary unless: 

 
(a)  The beneficiary is the settlor of the trust; and 
 
(b)  The trust is a spendthrift trust that was created in compliance with the 

provisions of chapter 166 of NRS. 

The conditional language in subsections 2(a) and (b) exclude spendthrift trusts created under Chapter 

166 unless the beneficiary is also the settlor of the trust and that the trust is in compliance with the 

requirements of Chapter 166. These requirements are straightforward. 

 No specific language is necessary for the creation of an Irrevocable Spendthrift Trust under 

Chapter 166. It is sufficient if by the terms of the writing (construed in the light of this chapter if 

necessary) the creator manifests an intention to create such a trust. See NRS 166.050.  

 To determine the validity of a trust, one must first look to the words of the trust agreement to 

determine if the settlor had the intent to create a spendthrift trust. Accordingly, courts look first and 

foremost to the language in the trust and interpret that language to effectuate the intent of the settlors. 

If a trust's language is plain and unambiguous, then courts determine intent from this language alone. 

Klabacka v. Nelson, 394 P.3d 940, 947–48 (Nev. 2017), citing 76 Am. Jur. 2d Trusts  (2016).  

 In the Klabacka case, the Court examined NRS 166.050 and found that the settlor had 

manifested a plain and unambiguous intent to create a spendthrift trust, in accordance with the statute. 

The Bayuk Trust Amendment contains the same manifestation that is required by NRS 166.050.  

 There can be no doubt that all property held by the Nevada Trust is exempt. Not only is it 

exempt under NRS 21.080, but it is also exempt under NRS 166.120. NRS 166.120(1) prohibits the 

alienation of any interest of the beneficiary under the trust by operation of law or any process or at 

all. 
                                                 
1 "to begin and carry on an action, process, or movement" Merriam-Webster Dictionary 
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 NRS 166.120(2) concerns payments by the trustee of the spendthrift trust to the beneficiary. 

It provides that whether the payments are mandatory or discretionary, they may only be made for the 

benefit of the beneficiary. No payment from the spendthrift trust may be made by virtue of any legal 

process in judgment, execution, attachment, garnishment, bankruptcy or otherwise. 

 Klabacka v. Nelson, supra, held that a constructive trust could not be imposed upon a 

spendthrift trust. It was alleged that the Settlor had breached trust formalities. Notwithstanding the 

alleged breach, the Court found that the district court erred in placing constructive trusts over the 

Russell Road and Lindell properties because the imposition of a constructive trust violates the 

statutory protections shielding spendthrift trusts from court order, citing NRS 166.120. Id 394 P.3d 

at 953.  Both the statutes and the case law cannot be more clear that the assets held by a spendthrift 

trust are exempt, and neither the res nor distributions are subject to attachment, garnishment or court 

order. 

 In re Christensen, 122 Nev. 1309, 149 P.3d 40 (2006) held that the former wage garnishment 

exemption statute extended to property identified as direct proceeds of earnings. The Court found 

that money in a bank account (which is not subject to any statutory exemption other than the 

wildcard) is still exempt so long as the proceeds can be traced to an exempt source. The exemption 

is only lost when the funds cannot be traced to an exempt source or another asset is purchased with 

the exempt funds which is not exempt. 

 In this case the funds sought to be attached are money in Bayuk’s individual bank accounts 

and the surplus funds, if any, being held in Bayuk’s attorneys’ trust accounts. As the funds are located 

in bank accounts, and because they are traceable to the Trust, they are exempt and may not be 

attached. 

 For those reasons, Bayuk is requesting that all attached funds be released. 

DATED this 28th day of June, 2019. 

Hartman & Hartman 
 
       /s/ Jeffrey Hartman                                      
Jeffrey Hartman, Esq. 
Attorneys for Edward Bayuk, individually, and as 
Trustee of the Edward William Bayuk Living Trust 
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AFFIRMATION 
Pursuant to NRS 239B.030 

 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

DATED this 28th day of June, 2019. 

Hartman & Hartman 
 
       /s/ Jeffrey Hartman                                      
Jeffrey Hartman, Esq. 
Attorneys for Edward Bayuk, individually, and as 
Trustee of the Edward William Bayuk Living Trust 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of HARTMAN & HARTMAN, and 

that on this date I caused to be served a true copy of the  NOTICE OF CLAIM OF EXEMPTION 

FROM EXECUTION on all parties to this action by the method(s) indicated below: 
 
   X      by placing an original or true copy thereof in a sealed envelope, with 

sufficient postage affixed thereto, in the United States mail at Reno, 
Nevada, addressed to: 

 
Gerald M. Gordon, Esq. 
GARMAN TURNER GORDON LLP 
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
 
Richard F. Holley, Esq. 
HOLLEY DRIGGS WALCH FINE  
PUZEY STEIN & THOMPSON 
400 South Fourth Street 
Suite 300 
Las Vegas, Nevada 89101 
 
Ex-Officiio Constable  
301 E. Clark Avenue, Suite 100 
Las Vegas, Nevada 89101 
 
Washoe County Sheriff’s Office 
911 Parr Blvd. 
Reno, Nevada 89512 

 
  

   X      by using the Court’s CM/ECF Electronic Notification System addressed to: 
 
   Gerald Gordon, Esq.  
   Email:  ggordon@Gtg.legal  

Mark M. Weisenmiller, Esq. 
Email:  mweisenmiller@Gtg.legal  
Teresa M. Pilatowicz, Esq. 
Email:  tpilatowicz@Gtg.legal   
Erika Pike Turner, Esq.  
Email:  eturner@gtg.legal 

 
   Frank C. Gilmore, Esq. 
   fgilmore@rssblaw.com 
 
 
 DATED:  This 28th  day of June, 2019. 
 
 
 

 /s/ Angie Gerbig                                      
ANGIE GERBIG 
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CODE: 1520 
MICHAEL LEHNERS, ESQ. 
429 Marsh Ave. 
Reno, Nevada 89509 
Nevada Bar Number 003331 
(775) 786-1695 

Attorney for Salvatore Morabito 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 
o0o 

WILLIAM A. LEONARD, Trustee 
for the Bankruptcy Estate of Paul 
Anthony Morabito, 

Plaintiff, 

VS. 

SUPERPUMPER, INC., an Arizona 
Corporation; EDWARD BAYUK, 
individually and as Trustee of 
the EDWARD WILLIAM BAYUK 
LIVING TRUST; SALVATORE 
MORABITO, an individual and 
SNOWSHOE PETROLEUM, INC. a 
Delaware corporation, 

Case No. CV13-02663 
Judge Connie Steinheimer 
Dept. No. 4 

DECLARATION OF 

SALVATORE MORABITO 

CLAIMING EXEMPTION FROM 

EXECUTION  

Defendant. 

	 / 

I, Salvatore Morabito, declare under penalty of perjury under the 

law of the State of Nevada that the foregoing is true and correct, and 

that I am physically located outside the geographic boundaries of the 

United States, Puerto Rico, the United States Virgin Islands and any 

1 

F I L E D
Electronically
CV13-02663

2019-07-02 04:07:47 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7353184 : yviloria
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19. 

territory. or insular possession subject to the jurisdiction of the United 

States. This Dvelaration is mode -pursuant to NRS 53370, as 1 am a 

resident of Ontario Canada, 

1, 	On June 22. 2019 the 1...a' Vegas Constable sent my attorney a 

notice of execution and two writs of execution. A copy of the June 22, 

2019 letter is 'attached as Exhibit "V, 

2. On or about June 27. 201.9 I received received from my 

attorney a copy of the two writs of execution and the notice of execution. 

- A copy has been attached us Exhibit -2". 

3. I am a resident of Ontario, Canada. 

4. 1 hold no assets in the StoEC of Nevada. 	have no bank 

acCOunt in this state or other property, real or personal. 

5. 1 am filing this declaration and notice of claim -of exemption 

in the event that any financial institution freezes a.ssets an a -branch 

outside the State of Nevada Or the United States, 

I declare under penalty of perjury under the law of the State 
Nevada that the foregoing is true and correct, arid that 1 am physically 
located outside the geographic boundaries of the United States. Puerto 
kico.tilt! United Stales Virgin Islands and any territory or insular 
povit-ssion subject to the jurisdiction of the United States- 

Signed at St. Catharines. Ontario, Canadu vu this 2nd day of 
July 2019, 

4 4i 

Sal vutOre MOrabito 
2s 

27 
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AFFIRMATION 

2 
	 Pursuant to NRS 239B.030 

3 
	

The undersigned does hereby affirm that the preceding document filed in case 
herein does not contain the social security number of any person. 

4 

5 

6 
	 /s/ Michael Lehners, Esq.  
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10 
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12 

13 

14 

15 

16 

17 
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20 

21 

22 
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CERTIFICATE OF SERVICE BY MAIL 

Pursuant to Nevada Rule of Civil Procedure 5(b), I certify that on the 02- 

day of July, 2016 I deposited for mailing in the United States Post Office in 

Reno, Nevada, with postage thereon fully prepaid, a true copy of the within 

DECLARATION OF SALVATORE MORABITO CLAIMING EXEMPTION FROM 

EXECUTION addressed as follows: 

The Office of the 
Ex-Officio Constable 
301 E. Clark Ave. Suite 100 
Las Vegas, NV 89101 

Erika Pike Turner, Esq. 
Teresa M. Pilatowicz, Esq. 
Gabrielle A. Hamm, Esq. 
Michael R. Esposito 
Garman Turner Gordon, LLP 
650 White Drive, Suite 100 
Las Vegas, NV 89119 

The Law Firm of Garman, Turner Gordon, LLP and its attorneys were also 

notified through the court electronically EFLEX system. 

Dolores Stigall 
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Exhibit List 

Exhibit 1 
	

Las Vegas Constable June 22, 2019 letter. 

Exhibit 2 
	

Writs of execution and the notice of execution 
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Exhibit 1 
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The Office of the 
EX-OFFICIO CONSTABLE 

June 22, 2019 

SALVATORE MORABITO 
FRANK C GILMORE, ESQ 
71 WASHINGTON ST 
RENO, NV 89503 

RE: Court Case Number CV1302663  

In accordance with NRS 21.075, we are sending you a copy of the Notice of Execution after 
Judgment and the Writ of Execution on your case. If this office can be of any further 
service, please do not hesitate to call. 

Sincerely, 

Office of the Ex-Officio Constable 

2 enclosures 

301 E. Clark Avenue Suite 100 
Las Vegas, NV 89101 

Ofc: 702) 455-4099 / Fax: 702) 385-2436 
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GARMAN TURNER GORDON LLP 
ERIKA PIKE TURNER 
Nevada Bar No. 6454 
Email: eturner@gtg.legal  
TERESA M. PILATOWICZ, ESQ. 
Nevada Bar No. 9605 
E-mail: tpilatowicz@gtg.legal  
GABRIELLE A HAMM, ESQ. 
Nevada Bar No. 11588 
E-mail: ghammAgtg.legal  
MICHAEL R. ESPOSITO 
Nevada Bar No. 13482 
E-Mail: mesposito@gtg.legal  
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
Telephone 725-777-3000 

Attorneys for Plaintiff William A. Leonard 

FILED 
2011 MAY 28 PM 1:147 

C 	C ;4'./VtT 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

THE STATE OF NEVADA, IN AND FOR THE COUNTY OF WASHOE 

WILLIAM A. LEONARD, Trustee for the 
Bankruptcy Estate of Paul Anthony Morabito, 

Plaintiff, 
VS. 

SUPERPUMPER, INC., an Arizona Corporation; 
EDWARD BAYUK, individually and as Trustee 
of the EDWARD WILLIAM BAYUK LIVING 
TRUST; SALVATORE MORABITO, an 
individual; and SNOWSHOE PETROLEUM, 
INC., a New York corporation, 

Defendants. 

THE PEOPLE OF THE STATE OF NEVADA TO THE SHERIFF OF CLARK COUNTY, 

GREETINGS: 

On March 29, 2019 a Findings of Fact, Conclusions of Law, and Judgment, upon which 

there is due in United States Currency the following amounts, was entered in this action in favor 

of PLAINTIFF, WILLIAM A. LEONARD, Trustee for the Bankruptcy Estate of Paul Anthony 

Morabito, as judgment creditor and against Defendant, SALVATORE MORABITO; as judgment 

debtor. Interest and costs have accrued in the amounts shown. Interest and costs have accrued in 
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WRIT OF EXECUTION — NRS 21.025 
[ Earnings [X] Other Property 
[ ] Earnings, Order of Support 

Garman Turner Gordon 
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Las Vegas, Nevada 89119 
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NOW, THEREFORE, you are commanded to satisfy the judgment for the total amount 

due out of the following described personal property: 

Any and all monies belonging to or held in the name of Salvatore Morabito D.O.B: 

08/XX/1961, including but not limited to money held in any bank accounts, including but not 

limited to, checking accounts, savings accounts, money market accounts and certificate of deposits. 
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20 

EXEMPTIONS WHICH APPLY TO THIS LEVY 
(Check appropriate paragraph and complete as necessary) 

El 	Property Other Than Wages. The exemption set forth in NRS 21.090 or on other applicable Federal 
Statutes may apply. Consult an attorney. 
El 	Earnings 
The amount subject to garnishment and this writ shall not exceed for any one period the lesser of: 

A. 18% of the disposable earnings due the judgment debtor for the pay period if the gross weekly salary or 
wage of the judgment debtor on the date of the most recent writ of garnishment was issued was $770 
or less, 

B. 25% percent of the disposable earnings of a judgment debtor during that week if the gross weekly salary or 
wage of the judgment debtor on the date the most recent writ of garnishment was issued exceeded 
$770, or 

C. the difference between the disposable earnings of the period and 50 times the minimum hourly wage 
prescribed by section 206(a)(1) of the federal Fair Labor Standards Act of 1938, 29 U.S.C. §§ 201 et seq., 
and in effect at the time the earnings are payable. 

❑ Earnings (Judgment or Order for Support) 
A Judgment was entered for amounts due under a decree or order entered on 	 , 200_, by 

the 	  for the support of 	 , for the period from 
	  200_, through 	 , 200_, in 	  
installments of $ 	  
The amount of disposable earnings subject to garnishment and this writ shall not exceed for any on pay period: 
(check appropriate box) 
❑ a maximum of 50 percent of the disposable earnings of such judgment debtor who is supporting a spouse or 
dependent child other than the dependent named above; 
❑ a maximum of 60 percent of the disposable earnings of such judgment debtor who is not supporting a 
spouse or dependent child other than the dependent named above; 
❑ plus an additional 5 percent of the disposable earnings of such judgment debtor if and to extent that the 
judgment is for support due for a period of time more than 12 weeks prior to the beginning of work period of the 
judgment debtor during which the levy is made upon the disposable earnings. 

NOTE: Disposable earnings are defined as gross earnings less deductions for Federal Income Tax 
Withholdings, Federal Social Security Tax and Withholding of any State, County and City Taxes. 

You are requested to return this Writ from date of issuance not less than 10 days or more than 60 days with the 
results of your levy endorsed thereon. 	

JACQUELDR: RYAlTr 
Submitted by: 
	 Clerk of Court 

By /s/ Michael R. Esposito 
ERIKA PIKE TURNER, ESQ. 
TERESA M. PILATOWICZ, ESQ. 
GABRIELLE A. HAMM, ESQ. 
MICHAEL R. ESPOSITO, ESQ. 
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
Telephone 725-777-3000 

By 
	v444,4 	MAY 2 8 2019 

Deputy Clerk 	 Date 
21 

22 

23 

24 

25 
Special Counsel for Plaintiff 

26 

27 

28 

German Turner Gordon 
650 White Dr., Suite 100 

Las Vegas, Nevada 89119 
(725) 777-3000 4 of 5 

8960



1 RETURN 
I hereby certify that I have this date returned the foregoing 

2 
	

Writ of Execution with the results of the levy endorsed 
thereon. 

3 
CONSTABLE, LAS VEGAS TOWNSHIP 

4 

	not satisfied 
	satisfied in sum of 
	costs retained 
	commission retained 
	costs incurred 
	commission incurred 
costs received 
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By: 	  Remitted to Judgment Creditor 
Deputy 	 Date 
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GARMAN TURNER GORDON LLP 
ERIKA PIKE TURNER 
Nevada Bar No. 6454 
Email: eturner@gtg.legal  
TERESA M. PILATOWICZ, ESQ. 
Nevada Bar No. 9605 
E-mail: tpilatowicz@gtg.legal  
GABRIELLE A HAMM, ESQ. 
Nevada Bar No. 11588 
E-mail: ghamm(&,gtg.legal  
MICHAEL R. ESPOSITO 
Nevada Bar No. 13482 
E-Mail: mespositoAgtg.legal  
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
Telephone 725-777-3000 

Attorneys for Plaintiff William A. Leonard 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

THE STATE OF NEVADA, IN AND FOR THE COUNTY OF WASHOE 

WILLIAM A. LEONARD, Trustee for the 
Bankruptcy Estate of Paul Anthony Morabito, 

Plaintiff, 
VS. 

SUPERPUMPER, INC., an Arizona Corporation; 
EDWARD BAYUK, individually and as Trustee 
of the EDWARD WILLIAM BAYUK LIVING 
TRUST; SALVATORE MORABITO, an 
individual; and SNOWSHOE PETROLEUM, 
INC., a New York corporation, 

Defendants. 
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CASE NO. CV13-02663 
DEPT. IV 

WRIT OF EXECUTION — NRS 21.025 
[ ] Earnings [X] Other Property 
[ ] Earnings, Order of Support 

THE PEOPLE OF THE STATE OF NEVADA TO THE SHERIFF OF CLARK COUNTY, 

GREETINGS: 

On March 29, 2019 a Findings of Fact, Conclusions of Law, and Judgment, upon which 

there is due in United States Currency the following amounts, was entered in this action in favor 

of PLAINTIFF, WILLIAM A. LEONARD, Trustee for the Bankruptcy Estate of Paul Anthony 

Morabito, as judgment creditor and against Defendant, SALVATORE MORABITO; as judgment 

debtor. Interest and costs have accrued in the amounts shown. Interest and costs have accrued in 
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Garman Turner Gordon 
650 White Dr., Suite 100 

Las Vegas, Nevada 89119 
(725) 777-3000 

1 of 5 
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the amounts shown. Any satisfaction has been credited first against total accrued interest and 

costs, leaving the following net balance from issuance of this Writ to date of levy and to which 

sum must be added all commissions and costs of executing this Writ. 

JUDGMENT BALANCE AMOUNT TO BE COLLECTED BY LEVY 
Principal $5,304,000.00 NET BALANCE $7,149,138.08 
Pre-Judgment Interest 
Attorney's Fee 
Costs 

$1,803,723.29 
$0.00 
$0.00 

Fee this Writ 
Garnishment Fee 
Mileage 

$ 	5' tr)b  
$ 14.0-

i,  

JUDGMENT TOTAL $7,107,723.29 Levy Fee $ 30 00  
Accrued Costs $0.00 Advertising 
Accrued Interest $41,414.79 Storage 
Less Satisfaction $0.00 Interest From 
NET BALANCE $7.149,138.08 Date of Issuance 

SUB- TOTAL $ 	ilLict . 181 . o8 

Commission 35.-$18. Lig 

TOTAL LEVY $, 	8LI .4385 .sa 

NOW, THEREFORE, SHERIFF OF CLARK COUNTY, you are hereby commanded 

to satisfy this judgment with interest and costs as provided by law, out of the personal property 

of the judgment debtor, except that for any workweek, 82 percent of the disposable earnings of 

the debtor during that week if the gross weekly salary or wage of the debtor on the date the most 

recent writ of garnishment was issued was $770 or less, 75 percent of the disposable earnings of 

the debtor during that week if the gross weekly salary or wage of the debtor on the date the most 

recent writ of garnishment was issued exceeded $770, or 50 times the minimum hourly wage 

prescribed by section 206(a)(1) of the federal Fair Labor Standards Act of 1938, 29 U.S.C. §§ 

201 et seq., and in effect at the time the earnings are payable, whichever is greater, is exempt 

from any levy of execution pursuant to this writ, and if sufficient personal property cannot be 

found, then out of the real property belonging to the debtor in the aforesaid county, and make 

return to this writ within not less than 10 days or more than 60 days endorsed thereon with what 

you have done. 
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NOW, THEREFORE, you are commanded to satisfy the judgment for the total amount 

due out of the following described personal property: 

Any and all monies belonging to or held in the name of Salvatore Morabito D.O.B: 

08//a/1961, including but not limited to money held in any bank accounts, including but not 

limited to, checking accounts, savings accounts, money market accounts and certificate of deposits. 
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1 EXEMPTIONS WHICH APPLY TO THIS LEVY 
(Check appropriate paragraph and complete as necessary) 

2 
El 	Property Other Than Wages. The exemption set forth in NRS 21.090 or on other applicable Federal 
Statutes may apply. Consult an attorney. 
• Earnings 
The amount subject to garnishment and this writ shall not exceed for any one period the lesser of: 

A. 18% of the disposable earnings due the judgment debtor for the pay period if the gross weekly salary or 
wage of the judgment debtor on the date of the most recent writ of garnishment was issued was $770 
or less, 

B. 25% percent of the disposable earnings of a judgment debtor during that week if the gross weekly salary or 
wage of the judgment debtor on the date the most recent writ of garnishment was issued exceeded 
$770, or 

C. the difference between the disposable earnings of the period and 50 times the minimum hourly wage 
prescribed by section 206(a)(1) of the federal Fair Labor Standards Act of 1938, 29 U.S.C. §§ 201 et seq., 
and in effect at the time the earnings are payable. 

❑ Earnings (Judgment or Order for Support) 

	

A Judgment was entered for amounts due under a decree or order entered on 	 , 200_, by 
the 	  for the support of 	 , for the period from 
	 , 200_,  through 	 , 200_, in 	  
installments of $ 	  
The amount of disposable earnings subject to garnishment and this writ shall not exceed for any on pay period: 
(check appropriate box) 
❑ a maximum of 50 percent of the disposable earnings of such judgment debtor who is supporting a spouse or 
dependent child other than the dependent named above; 
❑ a maximum of 60 percent of the disposable earnings of such judgment debtor who is not supporting a 
spouse or dependent child other than the dependent named above; 
❑ plus an additional 5 percent of the disposable earnings of such judgment debtor if and to extent that the 
judgment is for support due for a period of time more than 12 weeks prior to the beginning of work period of the 
judgment debtor during which the levy is made upon the disposable earnings. 

NOTE: Disposable earnings are defined as gross earnings less deductions for Federal Income Tax 
Withholdings, Federal Social Security Tax and Withholding of any State, County and City Taxes. 

You are requested to return this Writ from date of issuance not less than 10 days or more than 60 days with the 
results of your levy endorsed thereon. 

JACQUELNE 73R.Y.k\il 
Court Submitted by: 	 Clerk of  

By Michael R. Esposito 
ERIKA PIKE TURNER, ESQ. 
TERESA M. PILATOWICZ, ESQ. 
GABRIELLE A. HAMM, ESQ. 
MICHAEL R. ESPOSITO, ESQ. 
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
Telephone 725-777-3000 
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1 RETURN 
I hereby certify that I have this date returned the foregoing 

2 
	

Writ of Execution with the results of the levy endorsed 
thereon. 

3 
CONSTABLE, LAS VEGAS TOWNSHIP 

4 

	not satisfied 
	satisfied in sum of 
costs retained 
	commission retained 
	costs incurred 
commission incurred 
costs received 

5 By: Remitted to Judgment Creditor 

6 
Deputy 	 Date 
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READ THIS NOTICE CAREFULLY 
It provides information on how the law may allow you to 
protect your property or money from being attached to 

pay the judgment against you. 

NOTICE OF EXECUTION AFTER JUDGMENT 
(Per NRS 21.075) 

YOUR PROPERTY IS BEING ATTACHED OR YOUR WAGES ARE BEING GARNISHED 
A court has determined that you owe money to the person or company (the "judgment creditor") listed on the Writ 

of Execution included with this Notice of Execution. The judgment creditor has begun the procedure to collect that 

money by garnishing your wages, bank account and other personal property held by third persons or by taking money or 

other property in your possession. 
Certain benefits and property owned by you may be exempt from execution and may not be taken from you. The 

following is a partial list of exemptions: 
1. Payments received pursuant to the federal Social Security Act, including, without limitation, retirement and survivors' 

benefits, supplemental security income benefits and disability insurance benefits. 
2. Payments for benefits or the return of contributions under the Public Employees' Retirement System. 
3. Payments for public assistance granted through the Division of Welfare and Supportive Services of the Department of 

Health and Human Services or a local governmental entity. 
4. Proceeds from a policy of life insurance. 
5. Payments of benefits under a program of industrial insurance. 
6. Payments received as disability, illness or unemployment benefits. 
7. Payments received as unemployment compensation. 

8. 	Veteran's benefits. 
9. A homestead in a dwelling or a mobile home, not to exceed $550,000 unless: 

(a) The judgment is for a medical bill, in which case all of the primary dwelling, including a mobile or manufactured 

home, may be exempt 
(b) Allodial title has been established and not relinquished for the dwelling or mobile home, in which case all of the 

dwelling or mobile home and its appurtenances are exempt, including the land on which they are located, unless a valid waiver 

executed pursuant to NRS 115.010 is applicable to the judgment. 
10. All money reasonably deposited with a landlord by you to secure an agreement to rent or lease a dwelling that is used 

by you as your primary residence, except that such money is not exempt with respect to a landlord or landlord's successor in interest 
who seeks to enforce the terms of the agreement to rent or lease the dwelling. 

11. A vehicle, if your equity in the vehicle is less than $15,000. 
12. Eighty-two percent of the take-home pay for any workweek if your gross weekly salary or wage was $770 or less on the 

date the most recent writ of garnishment was issued, or seventy-five percent of the take-home pay for any workweek if your gross 
weekly salary or wage exceeded $770 on the date the most recent writ of garnishment was issued, unless the weekly take-home pay is 
less than 50 times the federal minimum hourly wage, in which case the entire amount may be exempt. 

13. Money, not to exceed $1,000,000 in present value, held in: 
(a) An individual retirement arrangement which conforms with or is maintained pursuant to the applicable limitations 

and requirements of section 408 or 408A of the Internal Revenue Code, 26 U.S.C. §§ 408 and 408A, including, without limitation, an 

inherited individual retirement arrangement; 

ADDITIONAL INFORMATION ABOUT YOUR RIGHTS AND RESPONSIBILITIES in this matter may be obtained from the Civ11 Law Self-Help Center, 
which is located at the Regional Justice Center in downtown Las Vegas, or on its website, www.civillawselfhelneenter.org. 

Page 1 of 4 	 (Rev. 09112/17) 

© 2017 Civil Law Self-Help Center 
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(b) A written simplified employee pension plan which conforms with or is maintained pursuant to the applicable 
limitations and requirements of section 408 of the Internal Revenue Code, 26 U.S.C. § 408, including, without limitation, an inherited 

simplified employee pension plan; 
(c) A cash or deferred arrangement plan which is qualified and maintained pursuant to the Internal Revenue Code, 

including, without limitation, an inherited cash or deferred arrangement plan; 
(d) A trust forming part of a stock bonus, pension or profit-sharing plan which is qualified and maintained pursuant to 

sections 401 et seq. of the Internal Revenue Code, 26 U.S.C. §§ 401 et seq.; and 
(e) A trust forming part of a qualified tuition program pursuant to chapter 353B of NRS, any applicable regulations 

adopted pursuant to chapter 353B of NRS and section 529 of the Internal Revenue Code, 26 U.S.C. § 259, unless the money is 
deposited after the entry of a judgment against the purchaser or account owner or the money will not be used by any beneficiary to 
attend a college or university. 

14. All money and other benefits paid pursuant to the order of a court of competent jurisdiction for the support, education 
and maintenance of a child, whether collected by the judgment debtor or the State. 

15. All money and other benefits paid pursuant to the order of a court of competent jurisdiction for the support and 
maintenance of a former spouse, including the amount of any arrearages in the payment of such support and maintenance to which the 

former spouse may be entitled. 
16. Regardless of whether a trust contains a spendthrift provision: 

(a) A present or future interest in the income or principal of a trust that is a contingent interest, if the contingency has 
not been satisfied or removed; 

(b) A present or future interest in the income or principal of a trust for which discretionary power is held by a trustee to 
determine whether to make a distribution from the trust, if the interest has not been distributed from the trust; 

(c) The power to direct dispositions of property in the trust, other than such a power held by a trustee to distribute 

property to a beneficiary of the trust; 

(d) Certain powers held by a trust protector or certain other persons; and 

(e) Any power held by the person who created the trust. 
17. If a trust contains a spendthrift provision: 

(a) A present or future interest in the income or principal of a trust that is a mandatory interest in which the trustee does 
not have discretion concerning whether to make the distribution from the trust, if the interest has not been distributed from the trust; 
and 

(b) A present or future interest in the income or principal of a trust that is a support interest in which the standard for 
distribution may be interpreted by the trustee or a court, if the interest has not been distributed from the trust. 

18. A vehicle for use by you or your dependent which is specially equipped or modified to provide mobility for a person 

with a permanent disability. 
19. A prosthesis or any equipment prescribed by a physician or dentist for you our your dependent. 

20. Payments, in an amount not to exceed $16,150, received as compensation for personal injury, not including 
compensation for pain and suffering or actual pecuniary loss, by the judgment debtor or by a person upon whom the judgment debtor 
is dependent at the time the payment is received. 

21. Payments received as compensation for the wrongful death of a person upon whom the judgment debtor was dependent 
at the time of the wrongful death, to the extent reasonably necessary for the support of the judgment debtor and any dependent of the 
judgment debtor. 

22. Payments received as compensation for the loss of future earnings of the judgment debtor or of a person upon whom the 
judgment debtor is dependent at the time the payment is received, to the extent reasonably necessary for the support of the judgment 

debtor and any dependent of the judgment debtor. 
23. Payments received as restitution for a criminal act. 
24. Personal property, not to exceed $10,000 in total value, if the property is not otherwise exempt from execution. 
25. A tax refund received from the earned income credit provided by federal law or a similar state law. 

26. Stock of a corporation described in subsection 2 of NRS 78.746 except as set forth in that section. 

ADDITIONAL INFORMATION ABOUT YOUR RIGHTS AND RESPONSIBILITIES in this matter may be obtained from the Civil Law Self-Help Center, 
which is located at the Regional Justice Center in downtown Las Vegas, or on its website www.civillawselfhelycenter.org. 

Page 2 of 4 (Rev. 09117/17) 
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These exemptions may not apply in certain cases such as a proceeding to enforce a judgment for support of a 

person or a judgment of foreclosure of a mechanic's lien. You should consult an attorney immediately to assist you in 
determining whether your property or money is exempt from execution. If you cannot afford an attorney, you may be 

eligible for assistance through: 

Legal Aid Center of Southern 
	

Senior Law Project (60 years or older only) 
	

Nevada Legal Services 
Nevada 
	

530 Las Vegas Blvd. S. #310 
	

530 S. 6th Street 
725 E. Charleston Blvd. 	 Las Vegas, NV 89101 

	
Las Vegas, NV 89101 

Las Vegas, NV 89104 
	

(702) 229-6596 
	

(702) 386-0404 
(702) 386-1070 
	

http://www.snslp.org 
	

http://www.nlslaw.net   
http://www.lacsn.org  

If you do not wish to consult an attorney or receive legal services from an organization that provides assistance to 
persons who qualify, you may obtain the form to be used to claim an exemption free of charge at the Civil Law Self-Help 

Center, 200 Lewis Avenue, on the first floor of the Regional Justice Center, downtown Las Vegas, Nevada, or on the 

Civil Law Self-Help Center's website at http://www.civillawselfhelpcenter.org. 

PROCEDURE FOR CLAIMING EXEMPT PROPERTY  

If you believe that the money or property taken from you is exempt, you must complete and file with the clerk of 
the court an executed claim of exemption. A copy of the claim of exemption must be served upon the sheriff, the 

garnishee and the judgment creditor within 10 days after the notice of execution or garnishment is served on you by mail 

pursuant to NRS 21.076 which identifies the specific property that is being levied on. The property must be released by 

the garnishee or the sheriff within 9 judicial days after you serve the claim of exemption upon the sheriff, garnishee and 

judgment creditor, unless the sheriff or garnishee receives a copy of an objection to the claim of exemption and a notice 
for a hearing to determine the issue of exemption. If this happens, a hearing will be held to determine whether the 

property or money is exempt. 
The objection to the claim of exemption and notice for the hearing to determine the issue of exemption must be 

filed by the judgment creditor within 8 judicial days after the claim of exemption is served on the judgment creditor by 

mail or in person and served on the judgment debtor, the sheriff and any garnishee not less than 5 judicial days before the 

date set for the hearing. The hearing to determine whether the property or money is exempt must be held within 7 judicial 

days after the objection to the claim of exemption and notice for the hearing is filed. 

You may be able to have your property released more quickly if you mail to the judgment creditor or the attorney 
of the judgment creditor written proof that the property is exempt. Such proof may include, without limitation, a letter 

from the government, an annual statement from a pension fund, receipts for payments, copies of checks, records from 
financial institutions or any other document which demonstrates that the money in your account is exempt. 

IF YOU DO NOT FILE THE EXECUTED CLAIM OF EXEMPTION 

WITHIN THE TIME SPECIFIED, YOUR PROPERTY MAY BE SOLD  

AND THE MONEY GIVEN TO THE JUDGMENT CREDITOR, EVEN IF 
THE PROPERTY OR MONEY IS EXEMPT.  

ADDITIONAL INFORMATION ABOUT YOUR RIGHTS AND RESPONSIBILITIES in this matter may be obtained from the Civil Law Self-Help Center, 
which is located at the Regional Justice Center in downtown Las Vegas, or on its website, www.civillawselfheipcenter,org. 

Page 3 of 4 (Rev. 09/12/17) 

2017 Civil Law Self-Help Center 
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CHECKLIST FOR FILING A "CLAIM OF EXEMPTION"  
O 1. Read the list of exemptions in this notice to determine whether any of your property or money is 

exempt from execution (in other words, protected from being taken to pay the judgment against you). 

O 2. Obtain a "Claim of Exemption" form from the clerk at the court where the judgment against you was 
issued or from the Civil Law Self-Help Center, which is located at the Regional Justice Center in 
downtown Las Vegas, or on its website, wwvv.civillawselfhelpcenter.org. 

O 3. Fill out the Claim of Exemption form in blue or black ink. If you have documentation that proves the 
exemptions you are claiming, attach the documentation to the Claim of Exemption form (but be sure 
to black out any personal information, such as Social Security numbers, bank account numbers, etc.). 

❑ 4. Make three copies of the completed Claim of Exemption form. 

❑ 5. Take the completed Claim of Exemption form and all copies to the court where the judgment against 
you was issued, and file the Claim of Exemption with the court clerk. 

NOTE: You must file your Claim of Exemption with the court within ten days after 
the Sheriff or Constable serves the Writ of Execution or Writ of Garnishment on you 
by mail, identifying the specific property that is subject to execution or garnishment, or 
within ten days after your wages are withheld if you are being garnished. 

NOTE: If you are filing your Claim of Exemption in the Las Vegas Justice Court, you 
must have an e-mail address because the court now electronically files all documents. 
If you do not have an e-mail address, you can obtain assistance in getting one at the 
Clark County Law Library, 309 South Third Street, Suite #400, Las Vegas, Nevada. 

❑ 6. After your Claim of Exemption has been filed with the court, mail a copy of your Claim of 
Exemption to the following three parties: 
❑ The Constable or Sheriff who mailed you the Writ of Execution or served your bank or employer; 
0 The judgment creditor's attorney (or the judgment creditor directly if no attorney is involved); 
0 Any garnishee (likely your employer, if your wages are being garnished; your bank, if your bank 

account has been attached; or some other third-party, if money or assets in the third-party's 
possession have been executed against). 

❑ 7. Watch your mail. After receiving your Claim of Exemption, the judgment creditor has eight days to 
file an objection. If an objection is filed, a hearing will be set. You will receive a copy of the 
objection and a notice of the hearing in the mail. 

O 8. Attend the court hearing if one is set. Before the hearing, collect whatever documentation you need 
to show that you are entitled to the exemptions you have claimed. Take your documentation to the 
hearing, along with a proposed order for the judge to sign. (You can obtain a form order from the 
clerk of the court or on the Civil Law Self-Help Center's website, www.civillawselthelpcenter.org. 
At the hearing, it will be your responsibility to prove to the judge that your claimed exemptions are 
appropriate. If the judge approves your exemptions, ask the judge to sign your order, which you will 
then file with the court and serve on the Constable or Sheriff and any garnishee. 

ADDITIONAL INFORMATION ABOUT YOUR RIGHTS AND RESPONSIBILITIES in this matter may be obtained from the Civil Law Self-Help Center, 
which is located at the Regional Justice Center in downtown Las Vegas, or on its website, www.civillawselfhelpcenter.org. 

Page 4 of 4 (Rs, 09/12117) 
© 2017 Civil Law Self-Help Center 
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CASE NO. CV13-02663 TITLE:  WILLIAM A. LEONARD, Trustee for the Bankruptcy  

Estate of Paul Anthony Morabito VS. SUPERPUMPER, INC.,  

EDWARD BAYUK, EDWARD WILLIAM BAYUK LIVING TRUST,  

SALVATORE MORABITO and SNOWSHOE PETROLEUM, INC. 

 

 DATE, JUDGE    PAGE ONE   
 OFFICERS OF 

COURT PRESENT                          APPEARANCES-HEARING                                                  CONT'D TO  

6/24/19 

HONORABLE 

CONNIE 

STEINHEIMER 

DEPT. NO.4 

M. Stone 

(Clerk) 

J. Schonlau 

(Reporter)

DECISION ON SUBMITTED MOTIONS (TELEPHONIC) 
Erika Turner, Esq., Teresa Pilatowicz, Esq., and Gabrielle Hamm, Esq., 
represented Plaintiff William A. Leonard, Trustee for the Bankruptcy Estate of 
Paul Anthony Morabito.  Jeffrey Hartman, Esq., represented Defendant Edward 
Bayuk, individually and as representative for Edward William Bayuk Living 
Trust.  Frank Gilmore, Esq., represented Salvatore Morobito, individually and as 
representative for Superpumper, Inc., and Snowshoe Petroleum, Inc.  
Court convened. 
 
The Court having reviewed all the pleadings filed related to the Motion to Retax 
Costs, the entire file and having presided over the trial in this matter is 
persuaded by a majority of the arguments of the Plaintiff.  Therefore, COURT 
ENTERED ORDER granting in part/denying in part the Motion to Retax Costs 
as follows: Granting Plaintiff’s request to extend the 5-day deadline to file the 
memorandum of costs through April 11, 2019 and excuse the 4-day delay as it 
did not cause any prejudice to the Defendant and good cause was presented 
by the Plaintiff; granting the Motion to Retax Costs in that reasonable costs were 
incurred in the amount of $152,856.84; reducing expert fees to $75,505.90; 
reducing photocopy fees to $17,772.17; and denying request for Odyssey fees 
as they do not apply in the Second Judicial District Court and e-filing is free in 
the Second Judicial District Court. 
The Court finds that the above fees were reasonably and necessarily incurred. 
Plaintiff’s counsel shall prepare a proposed Order, provide it to Defendant’s 
counsel for review and submit to the Court within 2 weeks of the date of this 
hearing. 
 
The Court having reviewed all the pleadings filed related to the Application for 
Attorney’s Fees and Cost Pursuant to NRCP 68, the entire file and having 
presided over the trial, the Memorandum of Costs, Motion to Retax Costs and 
Decision on the Motion to Retax Costs,  finds that Plaintiff is entitled to attorneys’ 
fees and costs, that Plaintiff served a valid offer of judgment on Defendants, that 
the Plaintiff obtained a higher verdict after a trial on the merits, that Plaintiff’s 
offer was a good faith offer, premised on sound factual and legal basis, 
reasonable in timing and amount; that Plaintiff’s Offer was an apportioned offer 
and must be enforced under NRCP 68(f) and consistent under the factors in  

 
 

  

 

 

 

F I L E D
Electronically
CV13-02663

2019-07-02 01:01:29 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7352171
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CASE NO. CV13-02663 TITLE:  WILLIAM A. LEONARD, Trustee for the Bankruptcy  

Estate of Paul Anthony Morabito VS. SUPERPUMPER, INC.,  

EDWARD BAYUK, EDWARD WILLIAM BAYUK LIVING TRUST,  

SALVATORE MORABITO and SNOWSHOE PETROLEUM, INC. 

 

 DATE, JUDGE    PAGE TWO   
 OFFICERS OF 

COURT PRESENT                          APPEARANCES-HEARING                                                  CONT'D TO  

6/24/19 

J. Schonlau 

(Reporter)

DECISION ON SUBMITTED MOTIONS (TELEPHONIC) 
Beattie v. Thomas; and that the Defendants’ rejection of the offer was 
unreasonable.  Therefore, COURT ENTERED ORDER granting costs incurred 
from June 1, 2016 which have not been reduced by the decision in the Motion 
to Retax Costs; that Defendants are to pay Plaintiff’s attorney’s fees in the 
amount of $773,116.00, less $8,128.87 for sanctions previously paid; and that 
the amount of attorney’s fees ordered applies to Defendant Bayuk as well and 
that he must pay his portion. 
Plaintiff’s counsel shall prepare a proposed Order, provide it to Defendant’s 
counsel for review and submit to the Court within 2 weeks of the date of this 
hearing. 
 
The Court having reviewed all the pleadings filed related to the Motion for New 
Trial and/or Alter or Amend Judgment Pursuant to NRCP 52, 59 and 60 filed by 
Defendants Salvatore Morabito, Superpumper Inc., and Snowshoe Petroleum, 
Inc., the entire file and having presided over the trial in this matter is persuaded 
by a majority of the arguments of the Plaintiff, finds there are no clerical 
mistakes, oversights or newly discovery evidence or any other reason to justify 
relief from the Judgment pursuant to NRCP 60; that NRCP 52, as incorrectly 
cited by Defendant, does not support modification of the Judgment as written; 
that there are no irregularities that denied the Defendants a fair trial nor any 
error in law over Defendant objections that would justify a new trial and/or 
altering the Judgment pursuant to NRS 59; and that in light of the evidence 
supporting the Court’s finding regarding multiple badges of fraud and lack of 
good faith  by the Defendants, Defendants cannot demonstrate that any error 
materially affected their substantial rights or affected the outcome of the trial.       
Therefore, COURT ENTERED ORDER denying Defendants’ Motion for New 
Trial and/or Alter or Amend Judgment Pursuant to NRCP 52, 59 ad 60. 
Plaintiff’s counsel shall prepare a proposed Order, provide it to Defendant’s 
counsel for review and submit to the Court within 2 weeks of the date of this 
hearing. 
Court adjourned. 
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CODE: 2610 
MICHAEL LEHNERS, ESQ. 
429 Marsh Ave. 
Reno, Nevada 89509 
Nevada Bar Number 003331 
(775) 786-1695 

Attorney for Salvatore Morabito 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 
o0o 

WILLIAM A. LEONARD, Trustee Case No. CV13-02663 
for the Bankruptcy Estate of Paul Judge Connie Steinheimer 
Anthony Morabito, 	 Dept. No. 4 

Plaintiff, 

NOTICE OF CLAIM OF 
EXEMPTION FROM  

V S. 	 EXECUTION 

SUPERPUMPER, INC., an Arizona 
Corporation; EDWARD BAYUK, 
individually and as Trustee of 
the EDWARD WILLIAM BAYUK 
LIVING TRUST; SALVATORE 
MORABITO, an individual and 
SNOWSHOE PETROLEUM, INC. a 
Delaware corporation, 

Defendant. 

	 / 

This Claim of Exemption from Execution is made on behalf of 

Salvatore Morabito, and is supported by the separately filed Declaration 

of Salvatore Morabito. Mr. Morabito is a Defendant in this case and has 

received a Notice of Execution regarding the attachment or garnishment 

1 

F I L E D
Electronically
CV13-02663

2019-07-02 04:07:47 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7353184 : yviloria
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of his wages, money, benefits, or property. Mr. Morabito holds no assets 

in the State of Nevada. He has no bank account in this state or other 

property, real or personal. Please see the declaration of Salvatore 

Morabito. 

Mr. Morabito is filing this notice of claim of exemption from 

execution and supporting declaration in the event that any financial 

institution freezes assets an a branch outside the State of Nevada or the 

United States. To the extent that it does, then Mr. Morabito's wages, 

money, benefits, or property are exempt by law from execution as 

indicated below. 

If the judgment creditor does not file an Objection to Claim of 

Exemption from Execution and Notice of Hearing in response to this 

Claim of Exemption from Execution within eight judicial days after this 

Claim of Exemption from Execution has been served, any person who has 

control or possession over Mr. Morabito's wages, money, benefits, or 

property (such as an employer or bank, for example) must release them 

to Mr. Morabito within nine judicial days after this Claim of Exemption 

from Execution has been served. 

2. Argument 

A. NO PROPERTY OUTSIDE NEVADA MAY BE ATTACHED  

A Nevada judgment may be enforced with respect to any non- 

exempt property owned by the judgment debtor in this state. All assets 

that are located in other states or other countries must be attached 

according to the procedures in that state or country. Typically, this will 

be a foreign judgment action. The point being there can be no extra-

territorial enforcement of this judgment unless the Plaintiff domesticates 

the judgment in the state or country where assets may be located. 
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As noted in Mr. Morabito's declaration, it is possible that execution 

on a Nevada branch of a national or international bank may cause funds 

at other branches in other states or countries to be frozen. If this is the 

case, then any foreign frozen funds must be released. 

B. THE EXEMPTIONS  

To the extent that any other funds are frozen as described above, 

Salvatore Morabito asserts the exemption under NRS 21.090(1)(g) for 

wages and the exemption under NRS 21.090(1)(z) for any personal 

property not otherwise exempt from execution pursuant to this 

subsection belonging to the judgment debtor, including, without 

limitation, the judgment debtor's equity in any property, money, stocks, 

bonds or other funds on deposit with a financial institution, not to 

exceed $10,000 in total value, to be selected by the judgment debtor. 

For those reasons, Mr. Morabito is requesting that all attached 

funds be released. 

Affirmation 
Pursuant to NRS 239B.030 

The Undersigned does hereby affirm that the preceding document filed in the case herein 
does not contain the social security number of any person. 

Dated: This  -1./ day of 	,-'t-1  	, 2019 

By: "AV 
M ael Le4P-ners, Esq. 
429 Marsh Ave. 
Reno, Nevada 89509 
Nevada Bar Number 003331 
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CERTIFICATE OF SERVICE BY MAIL 

Pursuant to Nevada Rule of Civil Procedure 5(b), I certify that on the 2-  

day of July, 2016 I deposited for mailing in the United States Post Office in 

Reno, Nevada, with postage thereon fully prepaid, a true copy of the within 

NOTICE OF CLAIM OF EXEMPTION FROM EXECUTION addressed as 

follows: 

The Office of the 
Ex-Officio Constable 
301 E. Clark Ave. Suite 100 
Las Vegas, NV 89101 

Erika Pike Turner, Esq. 
Teresa M. Pilatowicz, Esq. 
Gabrielle A. Hamm, Esq. 
Michael R. Esposito 
Garman Turner Gordon, LLP 
650 White Drive, Suite 100 
Las Vegas, NV 89119 

The Law Firm of Garman, Turner Gordon, LLP and its attorneys were also 

notified through the court electronically EFLEX system. 

Dolores Stigall 
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CODE: 1400 
Jeffrey L. Hartman, Esq.  
Hartman & Hartman 
510 W. Plumb Ln., Suite B 
Reno, Nevada 89509 
Nevada Bar Number 001607 
Tel: (775) 324-2800 
 
Michael Lehners, Esq. 
429 Marsh Ave. 
Reno, Nevada 89509 
Nevada Bar Number 003331 
Tel: (775) 786-1695 
 
Attorneys for Edward Bayuk as Trustee 
of the Edward William Bayuk Living Trust 

 
 

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE  
 
 
 
 
 

WILLIAM A. LEONARD, Trustee for the 
Bankruptcy Estate of Paul Anthony Morabito, 
 
 Plaintiff, 
 
vs. 
 
SUPERPUMPER, INC., an Arizona corporation; 
EDWARD BAYUK, individually and as Trustee 
of the EDWARD WILLIAM BAYUK LIVING 
TRUST; SALVATORE MORABITO, an 
individual; and SNOWSHOE PETROLEUM, 
INC., a New York corporation,  
 
 Defendants.        / 
 

CASE NO.: CV13-02663 
 
DEPT. NO.: 4 

THIRD PARTY CLAIM TO PROPERTY LEVIED UPON 

NRS 31.070 

Edward Bayuk, in his capacity as Trustee of the Edward William Bayuk Living Trust files 

the following Third Party Claim to Property Levied Upon. 

1. Summary of Relief Sought 

 Edward Bayuk, in his capacity as Trustee of the Spendthrift Trust Amendment to the Edward 

William Bayuk Living Trust (“Bayuk Living Trust”) as amended on November 12, 2005, is a 

F I L E D
Electronically
CV13-02663

2019-07-03 12:06:37 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7354866
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judgment debtor. However, he is only the trustee of the Bayuk Living Trust. A trustee is a separate 

legal entity from the person. See Mona v. Eighth Judicial Dist. Court of State in & for Cty. of Clark, 

132 Nev. Adv. Op. 72, 380 P.3d 836, 842 (2016). A trustee owes a fiduciary duty to the beneficiaries, 

and he does not own the property in the res. In fact the trustee must treat the beneficiaries equally, 

and a trustee may not advocate for either side in a dispute between the beneficiaries. Matter of W.N. 

Connell and Majorie T. Connell Living Trust, 393 P.3d 1090, 1094 (Nev. 2017). 

 Plaintiff is attempting to attach assets that belong to the Bayuk Living Trust by joining the 

trustee as a judgment debtor. This is not allowed because NRS 164.010(1) confers in rem jurisdiction 

on the district court over trust property in all trust administration actions. Moreover, since Mr. Bayuk 

in his capacity as trustee holds no ownership interest in the res, there is nothing that can be attached. 

 For these reasons none of the assets belonging to the Bayuk Living Trust may be attached. 

2. Background 

 On June 28, 2019 Mr. Bayuk, in his individual capacity and as the trustee of the Bayuk Living 

Trust, filed a Notice Of Claim of Exemption and supporting Declaration. Those papers are 

incorporated herein by reference. 

 To summarize, on August 23, 1998 Mr. Bayuk created the revocable Edward William Bayuk 

Living Trust as a Florida Living Trust. He was a resident of Miami Beach, Florida at that time. He 

subsequently moved to California and then to Nevada in 2005.  

 On November 12, 2005, Mr. Bayuk executed, in Reno, Nevada, an irrevocable  Self-Settled 

Spendthrift Trust ("SSST") Amendment to the Edward William Bayuk Living Trust (the “Bayuk 

Trust Amendment”). Since the creation of the Bayuk Living Trust in 1998, the Bayuk Living Trust 

has owned all of Mr. Bayuk's assets. After the irrevocable Self-Settled Spendthrift Trust amendment 

was executed November 12, 2005, the Bayuk Living Trust continues to own all of Mr. Bayuk's assets. 

Under Section 31 of the Bayuk Living Trust, Mr. Bayuk is entitled to reasonable compensation from 

the Bayuk Living Trust as well as compensation and/or expenses paid from the Bayuk Living Trust’s 

businesses. 

 On or about June 27, 2019, Mr. Bayuk received an email from his attorney, Jeffrey L. 

Hartman, that attached the June 22, 2019 Notice of Execution After Judgment. Mr. Bayuk 
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subsequently learned the property to be executed upon by the writs are (1) Any money held in bank 

accounts with respect to Mr. Bayuk individually or as Trustee of the Bayuk Living Trust; (2) Any 

unearned money remaining upon the retainer paid to Richard Holly, Esq. and (3) Any unearned 

money remaining upon the retainer paid to Jeffrey Hartman, Esq. 

 This Claim is being filed on behalf of the Bayuk Living Trust as amended by the November 

12, 2005 SSST Bayuk Trust Amendment.  

3. Argument 

 Only property owned by the judgment debtor is subject to garnishment, and questions 

regarding title to that property as between the judgment creditor and a third party are properly 

determined by the court having jurisdiction under NRS 31.070. Brooksby v. Nev. State Bank, 129 

Nev. 771, 773, 312 P.3d 501, 502–03 (2013), citing NRS 31.249(2); Kulik v. Albers, Inc., 91 Nev. 

134, 137, 532 P.2d 603, 605–06 (1975); and NRS 21.120 (referring third-party claims concerning 

writs of garnishment in aid of execution to the NRS 31.070 process). In line with this ownership rule, 

a majority of courts, under a variety of theories, have held that a judgment creditor is not entitled to 

joint bank account funds that truly belong to someone other than the judgment debtor. Id 

 Like all other states, Nevada has a procedure where a third party's property is attached when 

that party is not a judgment debtor. Nevada has codified this procedure in NRS 31.070(1) which 

provides: 
 
1. If the property levied on is claimed by a third person as the person's property by a 
written claim verified by the person's oath or that of the person's agent, setting out 
the person's right to the possession thereof, and served upon the sheriff, the sheriff 
must release the property if the plaintiff, or the person in whose favor the writ of 
attachment runs, fails within 7 days after written demand to give the sheriff an 
undertaking executed by at least two good and sufficient sureties in a sum equal to 
double the value of the property levied on. If such undertaking be given, the sheriff 
shall hold the property. The sheriff, however, shall not be liable for damages to any 
such third person for the taking or keeping of such property if no claim is filed by 
any such third person. 
 

 In Mona v. Eighth Judicial Dist. Court of State in & for Cty. of Clark, supra, the Court noted 

that the Nevada Legislature has recognized in NRS 163.140(4) that a trustee may be held personally 

liable for a tort only if the trustee is personally at fault. The Court also cited NRS 163.120(3), which 
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provides that a trustee is generally not personally liable on a contract entered into in a representative 

capacity. For that reason, the Court held that Rhonda, in her individual capacity, was a distinct legal 

person and is a stranger to Rhonda, in her representative capacity as a trustee, of the Mona Family 

Trust. 

 Mr. Bayuk, in his capacity as Trustee of the Bayuk Living Trust, only manages the funds of 

the trust. The res cannot be attached through him, even though he individually is a judgment debtor.  

 NRS 166.120(2) concerns payments by the trustee of the spendthrift trust to the beneficiary. 

It provides that, whether the payments are mandatory or discretionary, they may only be made for 

the benefit of the beneficiary. No payment from the spendthrift trust may be made by virtue of any 

legal process in judgment, execution, attachment, garnishment, bankruptcy or otherwise. 

 Any action to determine if the beneficiary’s rights are subject to execution, to levy an 

attachment or for any other remedy must be made only in a proceeding commenced pursuant to NRS 

164.010. Subsection one of that statute provides as follows: 
 
Upon petition of any person appointed as trustee of an express trust by any written 
instrument other than a will, or upon petition of a settlor or beneficiary of the trust, 
the district court of the county in which any trustee resides or conducts business at 
the time of the filing of the petition or in which the trust has been domiciled as of the 
time of the filing of the petition shall assume jurisdiction of the trust as a proceeding 
in rem unless another court has properly assumed continuing jurisdiction in rem in 
accordance with the laws of that jurisdiction and the district court determines that it 
is not appropriate for the district court to assume jurisdiction under the 
circumstances. 

 When NRS 166.120(2) and NRS 164.010 are read together, it is clear that the jurisdiction of 

the Nevada courts is exclusive with respect to any challenge by a creditor seeking to attach spendthrift 

trust assets. It is an in rem action which can only be brought under NRS 164.010. It cannot be brought 

in a supplementary proceeding against the trustee in a different action. 

 In re Aboud Inter Vivos Tr., 129 Nev. 915, Nev.922, 314 P.3d 941, 945–46 (2013) confirms 

this where it said that NRS 164.010(1) confers in rem jurisdiction on the district court over trust 

property in all trust administration actions. In addition, NRS 164.015(6) provides that a district court's 

order in a trust administration action is “binding in rem upon the trust estate and upon the interests 

of all beneficiaries. 
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 Simply put, there is no jurisdiction for this Court to attach any assets owned by the Bayuk 

Living Trust. Mr. Bayuk is the trustee, but he does not own the assets. If a creditor wishes to pursue 

the res of a trust, it must be by an in rem action as described in the Aboud case. It used the phrase "in 

all trust administration actions", so there are no exceptions. 

4. Conclusion 

 Mr. Bayuk, the Trustee, is a separate legal entity. As the Trustee he only manages the assets 

in the trust's res. He does not own them. To assert ownership would be a breach of his fiduciary duties 

as the Trustee of an SSST. The Trust owns them. While creditors may attempt to attach the assets in 

a trust res, they must do so pursuant to the statues of Nevada, and they require an independent in rem 

action. It cannot be accomplished by supplemental proceedings where the individual acting as a 

trustee also happens to be a judgment debtor. 

 For that reason, all property owned by the trust must be released. 

DATED this 3rd day of July, 2019. 

Hartman & Hartman 
 
       /s/ Jeffrey Hartman                                      
Jeffrey Hartman, Esq. 
Attorneys for Edward Bayuk as Trustee  
of the Edward William Bayuk Living Trust 
 

 
 
 
 

AFFIRMATION 
Pursuant to NRS 239B.030 

 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

DATED this 3rd day of July, 2019. 

Hartman & Hartman 
 
       /s/ Jeffrey Hartman                                      
Jeffrey Hartman, Esq. 
Attorneys for Edward Bayuk as Trustee  
of the Edward William Bayuk Living Trust 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I certify that I am an employee of HARTMAN & HARTMAN, and 
that on this date I caused to be served a true copy of the THIRD PARTY CLAIM TO PROPERTY 
LEVIED UPON NRS 31.070 on all parties to this action by the method(s) indicated below: 
 
   X      by placing an original or true copy thereof in a sealed envelope, with 

sufficient postage affixed thereto, in the United States mail at Reno, 
Nevada, addressed to: 

 
Gerald M. Gordon, Esq. 
GARMAN TURNER GORDON LLP 
650 White Drive, Ste. 100 
Las Vegas, Nevada 89119 
 
Richard F. Holley, Esq. 
HOLLEY DRIGGS WALCH FINE  
PUZEY STEIN & THOMPSON 
400 South Fourth Street 
Suite 300 
Las Vegas, Nevada 89101 
 
The Office of the Ex-Officio Constable  
301 E. Clark Avenue, Suite 100 
Las Vegas, Nevada 89101 
 
Washoe County Sheriff’s Office 
911 Parr Blvd. 
Reno, Nevada 89512 

 
  

   X      by using the Court’s CM/ECF Electronic Notification System addressed to: 
 

Mark M. Weisenmiller, Esq. 
Email:  mweisenmiller@Gtg.legal  
Teresa M. Pilatowicz, Esq. 
Email:  tpilatowicz@Gtg.legal   
Erika Pike Turner, Esq.  
Email:  eturner@gtg.legal 

 
   Frank C. Gilmore, Esq. 
   Email: fgilmore@rssblaw.com 
 
 DATED:  This 3rd day of July, 2019. 
 
 
 

 /s/ Angie Gerbig                                      
ANGIE GERBIG 
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2 

3 

4 

5 

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 IN AND FOR THE COUNTY OF WASHOE 

8 
WILLIAM A. LEONARD, Trustee for the 

9 Bankruptcy Estate of Paul Anthony 
Morabito, 

10 Plaintiff, 
vs. 

11 SUPERPUMPER, INC., an Arizona 
corporation; EDWARD BA YUK, 

12 individually and as Trustee of the EDWARD 
WILLIAM BAYUK LIVING TRUST; 

13 SALVATORE MORABITO, and individual; 
and SNOWSHOE PETROLEUM, INC., a 

14 New York corporation, 
Defendants. 

15 

CASE NO.: CV13-02663 

DEPT. NO.: 4 

ORDER GRANTING PLAINTIFF'S APPLICATION FOR AN AWARD 
16 OF ATTORNEYS' FEES AND COSTS PURSUANT TO NRCP 68 

17 Plaintiff William A. Leonard, chapter 7 trustee for the bankruptcy estate of Paul A. 

18 Morabito and judgment creditor in the above-entitled action (the "Plaintiff') filed an Application 

19 for an Award of Attorneys' Fees and Costs Pursuant to NRCP 68 (the "Application") on April 12, 

20 2019. Superpumper, Inc., Salvatore Morabito, and Snowshoe Petroleum, Inc. (collectively, the 

21 "Responding Defendants") filed an Opposition to the Application for Attorneys' Fees and Costs 

22 (the "Opposition") on April 25, 2019. Plaintiff filed a Reply in Support of the Application for 

23 Attorneys' Fees and Costs pursuant to NRCP 68 (the "Reply") on April 30, 2019. Edward Bayuk, 

24 individually and as trustee of the Edward William Bayuk Living Trust ("Bayuk," and together with 

25 the Responding Defendants, the "Defendants") did not oppose the Application. The Application 

26 was submitted for decision on May 1, 2019. 

27 The Court has reviewed and considered the arguments made in the Application, the 

28 Opposition, and the Reply, the papers and pleadings on file with the Court in this action, including 

F I L E D
Electronically
CV13-02663

2019-07-10 11:17:04 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 7364871
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1 the Memorandum of Costs filed by Trustee on April 11, 2019, the Motion to Retax (the "Motion 

2 to Retax") filed on May 1, 2019, the testimony and exhibits admitted during the trial, and the 

3 Court's Findings of Fact, Conclusions of Law, and Judgment, entered on March 29, 2019 (the 

4 "Judgment"). The Court, persuaded by the argument and authorities in Plaintiffs Application, 

5 along with the pleadings and papers on file, the trial record, and the findings and conclusions set 

6 forth in the Judgment, finds as follows: 

7 1. Plaintiff served a valid apportioned offer of judgment in the amount of $3,000,000 

8 on Defendants on May 31, 2016 (the "Offer of Judgment"). 

9 2. Defendants rejected the Offer of Judgment. 

10 3. Plaintiff obtained a verdict in an amount greater than the Offer of Judgment after a 

11 trial on the merits. 

12 4. Plaintiffs Offer of Judgement must be enforced under NRS 68(±) and consistent 

13 with the factors delineated in Beattie vs. Thomas, 99 Nev. 579, 668 P.2d 268 (1983): 

14 a. Plaintiffs Offer of Judgment was a good faith offer premised on sound factual 

15 and legal bases. 

16 b. Plaintiffs Offer of Judgment was reasonable and in good faith in timing and 

17 amount. 

18 c. Defendants' rejection of the Offer of Judgment was unreasonable. 

19 5. Plaintiffs attorney's fees are fair and reasonable and enforceable under the 

20 standards set forth in Brunzel[ v. Golden Gate National Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 

21 (1969): 

22 a. The work required in connection with the case was difficult and time consuming 

23 and performed by skilled counsel. 

24 b. The character of the work, time, and skill required justifies the fees requested. 

25 

26 Ill 

27 Ill 

28 Ill 

c. The attorneys were successful in obtaining a favorable result for the Plaintiff 

2 
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1 6. The Offer of Judgment justifies the award of fees and costs. 

2 Based upon the foregoing, and good cause appearing: 

3 IT IS HEREBY ORDERED that the Application for an Award of Attorneys' Fees and 

4 Costs Pursuant to NRCP 68 is GRANTED. 

5 IT IS HEREBY FURTHER ORDERED that the Plaintiff is awarded attorneys' fees 

6 incurred from June 1, 2016 through the date of the Judgment in the amount of $773,116.00. 

7 IT IS HEREBY FURTHER ORDERED that the Plaintiff is awarded costs incurred from 

8 June 1, 2016 through the date of Judgment, which have not been otherwise reduced already by the 

9 Order Granting in Part and Denying in Part Motion to Retax, in the amount of $109,427. 

10 IT IS HEREBY FURTHER ORDERED that the Defendants are ordered to pay Plaintiff's 

11 attorneys' fees in the amount of $773,116.00, less the $8,128.67 in sanctions already paid, for a 

12 total amount of $764,987.33 in attorneys' fees and $109,427 in costs. 

13 IT IS HEREBY FURTHER ORDERED that this award of attorneys' fees and costs shall 

14 be added to the amount of the Judgment. 

15 Dated this 4 day of July, 2019. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DISTRICT JUDGE 
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6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

7 IN AND FOR THE COUNTY OF WASHOE 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

WILLIAM A. LEONARD, Trustee for the 
Bankruptcy Estate of Paul Anthony 
Morabito, 

Plaintiff, 

vs. 

SUPERPUMPER, INC., an Arizona 
corporation; EDWARD BA YUK, 
individually and as Trustee of the EDWARD 
WILLIAM BA YUK LIVING TRUST; 
SALVA TORE MORABITO, and individual; 
and SNOWSHOE PETROLEUM, INC., a 
New York corporation, 

Defendants. 

CASE NO.: CV13-02663 

DEPT. NO.: 4 

ORDER GRANTING IN PART AND DENYING IN PART MOTION 
19 TO RETAX COSTS 

20 Defendants Salvatore Morabito, Superpumper, Inc., and Snowshoe Petroleum, Inc. 

21 (collectively, the "Defendants") filed their Motion to Retax Costs ("Motion to Retax") on April 

22 15, 2019. Plaintiff William A. Leonard, chapter 7 trustee for the bankruptcy estate of Paul A. 

23 Morabito and judgment creditor in the above-entitled action (the "Plaintiff') filed his Opposition 

24 to Motion to Retax Costs (the "Opposition") on April 18, 2019. Defendants filed their Reply in 

25 Support of Motion to Retax Costs (the "Reply") on April 22, 2018. The Motion to Retax was 

26 submitted for decision on May 1, 2019. 

27 The Court has reviewed and considered the arguments made in the Motion, the Opposition, 

28 and the Reply, the papers and pleadings on file with the Court in this action, the testimony and 

1 

F I L E D
Electronically
CV13-02663

2019-07-10 11:16:11 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 7364868
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1 exhibits admitted during the trial, and the Court's Findings of Fact, Conclusions of Law, and 

2 Judgment, entered on March 29, 2019 (the "Judgment"). The Court, persuaded by the argument 

3 and authorities in Plaintiffs Opposition, along with the pleadings and papers on file, the trial 

4 record, and the findings and conclusions set forth in the Judgment, finds as follows: 

5 1. Plaintiff filed his Memorandum of Costs and Disbursements (the "Memorandum") 

6 on April 11, 2019. 

7 2. The four-day delay in filing the Memorandum is for good cause based on the 

8 Plaintiffs confusion regarding the application ofNRCP Rule 68 and NRS 18.110. 

9 3. The four-day delay in filing the Memorandum has not caused any prejudice to the 

10 Defendants. 

11 4. The following reductions m the costs requested m the Memorandum are 

12 appropriate: 

13 a. The costs of experts should be reduced from $77,201.80 to $75,505.90; 

14 b. The costs of photocopies should be reduced from $17,961.67 to $17,772.17; 

15 c. The costs for use of Odyssey in the amount of $200 are reduced to $0.00. 

16 5. The remaining costs incurred for Plaintiffs experts were reasonably incurred and 

17 are reasonable under the circumstances of this case as modified from the Memorandum. 

18 6. The remaining charges for photocopying were reasonably incurred and are 

19 reasonable under the circumstances of this case as modified from the Memorandum. 

20 7. Plaintiff had no obligation to only retain local counsel and the costs associated with 

21 Plaintiffs chosen counsels' representation were reasonable and necessary. 

22 8. There was no objection to the remaining costs in the Memorandum and they were 

23 authorized, reasonable, and actually incurred. 

24 Based upon review of the entire file, the foregoing, and good cause appearing: 

25 IT IS HEREBY ORDERED that the Motion to Retax is granted in part and denied in part. 

26 IT IS HEREBY FURTHER ORDERED that the five-day deadline to file the Memorandum 

27 is extended up to and including April 11, 2019 and the Memorandum is therefore timely. 

28 

2 
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1 IT IS HEREBY FURTHER ORDERED that the costs listed in the Memorandum, as 

2 modified herein, in the amount of $152,856.84 are reasonable costs incurred in this matter pursuant 

3 to NRS § 18.110 and are awarded in Plaintiffs favor and against Defendants and Edward Bayuk, 

4 individually and as trustee of the Edward William Bayuk Living Trust. 

5 IT IS HEREBY FURTHER ORDERED that this award of costs shall be added to the 

6 amount of the Judgment. 

7 Dated this 9 day of July, 2019. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Omoit>1.~~ 
DISTRICT JUDGE 
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