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 Respondent William A. Leonard, Trustee for the Bankruptcy Estate of Paul 

Anthony Morabito (“Trustee”), by and through his counsel, Garman Turner Gordon 

LLP, hereby respectfully submits his opposition (the “Opposition”) to Appellants’ 

Motion to Strike Respondent’s Amended Appendix and Respondent’s Amended 

Answering Brief and Motion to Stay Briefing (the “Motion”). 

I.  
INTRODUCTION 

Appellants waited 345 days from the date of their notice of appeal to file their 

opening brief.  Now, on the day their reply brief (the “Reply Brief”) was due, 

Appellants filed the Motion seeking to strike two documents included in the 

Trustee’s Appendix: (1) an order of this Court cited in the Jurisdictional Statement 

section of Respondent’s Amended Answering Brief (the “Response Brief”) to clarify 

the scope of the appeal, and (2) a transcript of an oral ruling of the United States 

Bankruptcy Court for the District of Nevada (the “Bankruptcy Court”) to rebut 

Appellant’s blatantly false representation that their appeal presents some novel issue 

of law.  The documents, however, are not included to supplement the record from 

the lower Court, but instead to clarify Appellants’ misleading statements and 

omissions.  Therefore, there is no basis by which they should be stricken from the 

Court’s review.   

Instead, the Motion is little more than a further attempt to delay these 

proceedings.  Specifically, Appellants have managed to prevent execution on the 
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District Court’s March 29, 2019 Judgment2 without a bond while this appeal has 

been pending.  Despite this Court’s denial of Appellants’ motion for a stay pending 

appeal, Appellants ultimately obtained a stay of Trustee’s collection efforts in 

California from the Superior Court for Orange County (the “California Court”) on 

the basis that the Judgment is not a final order so long as this appeal remains pending. 

Simply put, the Motion was filed because the longer the appeal remains undecided, 

the longer Appellants can maintain their bond-free stay.  Therefore, the Motion must 

be denied, and Appellants ordered to file their Reply Brief immediately. 

II.  
STATEMENT OF FACTS 

A. The Appeals. 

1. On August 7, 2019, this Court docketed an appeal of the Judgment and 

related orders filed by Appellants, thereby commencing this case (the “Appeal”).  

2. On September 10, 2019, this Court entered its Order Denying Stay, 

denying Appellants’ Emergency Motion for Relief Under NRAP 27(e). 

3. On December 13, 2019, this Court docketed Case No. 80214, an appeal 

filed by Appellants of orders on post-judgment collection motions (the “Second 

Appeal,” and together with this Appeal, the “Appeals”). 

4. On January 29, 2020, the day their opening brief and appendix in this 

 
2 “Judgment” refers to the Findings of Fact and Conclusions of Law and Judgment, 
entered by the district court (Hon. Connie Steinheimer) (the “District Court”) on 
March 29, 2019 following an eight-day bench trial.  
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Appeal were due, and over five months after the Appeal was filed, Appellants filed 

a motion seeking to stay briefing entirely or, alternatively, until April 14, 2020 (the 

“First Request”), along with a Motion to Confirm Appellate Jurisdiction and Motion 

to Consolidate Appeals in the Second Appeal.  See First Request, at pp. 2-3 and 

Notice of Filing of Motion to Consolidate, on file herein.  

5. On March 6, 2020, this Court entered its Order Dismissing Appeal and 

Regarding Motions (the “March 6 Supreme Court Order”), dismissing the Second 

Appeal, denying the request to consolidate as moot, and granting Appellants 30 days 

from the date of the order, or until April 6, 2020, to file their opening brief. 

6. Rather than file their opening brief pursuant to the March 6 Supreme 

Court Order, Appellants filed a second request for extension, which this Court 

granted permitting Appellants up to and including June 5, 2020 to file their opening 

brief. 

7. On June 5, 2020, again the day their brief was due, Appellants filed a 

third request for extension seeking an additional 30 days to file their opening brief. 

8. On July 13, 2020, Appellants finally filed their Appellants’ Opening 

Brief, which was amended on July 14, 2020 (the “Opening Brief”).   

9. On August 27, 2020, Respondents filed their Response Brief and 

Respondent’s Amended Appendix (the “Appendix”). 
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10. Appellants’ Reply Brief was due on September 28, 2020.  Instead of 

filing the Reply Brief, Appellants filed the Motion. 

B. The California Action. 

11. On August 15, 2019, after Trustee domesticated the Judgment in 

California (the “California Judgment”), where certain of Appellants’ property is 

located, Appellants filed a Motion to Vacate Sister State Judgment in the California 

Court, seeking to vacate the California Judgment.  

12. The California Court found no basis to vacate the California Judgment 

in its initial ruling.  However, the California Court ultimately stayed collection 

efforts in California due to this pending Appeal, though this Court had denied 

Appellants a stay.  In issuing its ruling, the California Court considered that briefing 

in the Appeal would be completed by March 2020 based on the then-applicable 

briefing deadline of January 29, 2020.  See Notice of Ruling on Defendants’ Motion 

to Vacate Sister State Judgment (Dec. 6, 2019), at Exhibit 1. 

13. Ultimately, the Trustee was permitted to, and did, file the Motion of 

Trustee to Set Undertaking to Secure Stay of Enforcement (the “Bond Motion”) 

which, despite being filed in August, is not scheduled for hearing until December 

18. 2020. 
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III.  
LEGAL ARGUMENT 

A. The Documents Included in the Appendix Are Properly Included to 
Correct Misleading Statements and Omissions by Appellants. 

The Trustee agrees that the record on appeal consists of “the papers and 

exhibits filed in the district court, the transcript of the proceedings, if any, the district 

court minutes, and the docket entries made by the district court clerk,” NRAP 10(a).  

However, NRAP 30 does not limit respondent’s appendix to only those matters in 

the record. See NRAP 30(b)(4) (Appendix “…shall otherwise be limited to those 

documents necessary to rebut appellant’s position on appeal…).  

1. The March 6 Supreme Court Order 

Despite the requirement for brevity and that only matters essential to the 

decision on the issues be included, Appellants filed 57 volumes of appendices 

consisting of all documents filed in the District Court.  The appendices included 

orders entered subsequent to the Judgment and irrelevant to the Judgment, which 

orders Appellants tried to unsuccessfully appeal in the Second Appeal.  Those orders 

are not the subject of this pending Appeal; however, they were included in the 

appendices and arguably referenced in the Opening Brief.  Therefore, Trustee was 

required to clarify that those orders are not at issue in this Appeal.  As stated in the 

Jurisdiction Statement of the Response Brief: 

Appellants also make reference to other orders in their appendix and 
[the Opening] Brief: (1) the Order Denying Morabito’s Claim of 
Exemption; (2) the Order Denying Bayuk's Claim of Exemption and 



6 

Third Party Claim; or (3) the Order  52(b), or in the Alternative, 
Motion for Reconsideration and Denying Plaintiff's Countermotion 
for Fees and Costs Pursuant to NRS 7.085 (collectively, the 
“Exemption Orders”), which are orders denying claims of 
exemption asserted by Bayuk and Sam in post-judgment 
enforcement proceedings. The Exemption Orders were the subject 
of a separate appeal that was dismissed. Accordingly, the Exemption 
Orders are not properly the subject of Appellants’ appeal. 

 
See Response Brief, pp. 1-2. 

Thus, the March 6 Supreme Court Order is not cited to supplement the record 

from the District Court.  Instead, for the Court’s convenience, the Trustee provided 

a copy of the March 6 Supreme Court Order so that the Court could reference it to 

the extent necessary to determine what issues and orders are the subject of this 

Appeal. To be sure, the Trustee noted in footnote 3 of its Response Brief, “The 

Exemption Orders were not the subject of the Appellants’ notice of appeal, but as 

Appellants’ Brief refers generally to “interlocutory orders” in the Jurisdictional 

Statement and includes the Exemption Orders in the Appellants’ Appendix (“AA”), 

Trustee raises this argument to avoid waiver.”  See Response Brief, pp. 2, n. 3.  

Therefore, this Court should deny the request to strike the March 6 Supreme Court 

Order. 

2. The June Bankruptcy Court Transcript 

In their Opening Brief, Appellants contend “the Trustee was without authority 

to pursue a core matter in the District Court that lies within the exclusive jurisdiction 

of the Bankruptcy Court.  In re Gruntz, 202 F.3d 1074 (9th Cir. 2000) (citing Wood 
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v. Wood, 825 F.2d 90, 97 (5th Cir. 1987))” and further state that the Bankruptcy 

Court’s jurisdiction over the matter is one of first impression, suggesting that the 

issues raised are novel and not previously addressed.  See Appellant’s Brief, p. 4.  

However, Appellants fail to disclose to this Court that the very same argument, with 

respect to this very same case, has already been addressed, and rejected, by the 

Bankruptcy Court.  As set forth in the Respondent’s Brief: 

And in June 2019, when Appellants raised this very same argument 
(including their reliance on Gruntz) to challenge the District Court’s 
jurisdiction over the matter, the Bankruptcy Court confirmed its 
decision. Rejecting Appellants’ argument and recognizing the 
“permissive” nature of its own source of jurisdiction, the 
Bankruptcy Court explained: “We can decline -- bankruptcy courts 
can decline[] to hear those matters, and they go to state court. 
There’s no doubt about that. 

 
See Respondent’s Brief, pp. 22-23. 

Thus, the June Bankruptcy Court Transcript was not provided to contend that 

it was or was not, or should have or should not have been, considered by the District 

Court or was otherwise part of the record at the District Court.  Instead, it is provided 

to correct Appellants’ misleading contention that the Bankruptcy Court had 

exclusive jurisdiction over the underlying case when the Bankruptcy Court has 

rejected that argument outright.  Therefore, this Court should deny the request to 

strike the June Bankruptcy Court Transcript.  
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B. Appellants’ Caselaw Does Not Support the Motion Because Trustee’s 
Documents Are Not Provided to Supplement the Record. 

The cases cited by Appellants do not support striking the information 

necessary to apprise this Court regarding the limited issues on appeal and that the 

issues before it, represented by Appellants as being novel, have been squarely 

rejected by the Bankruptcy Court.  Instead, the two cases Appellants cite, at most, 

establish that objections and documents which are necessary to form the basis of the 

appeal cannot be added at the appellate level when they are not clearly in the record 

from the lower court.   

First, in Carson Ready Mix, Inc. v. First Nat’l Bank of Nevada, 97 Nev. 474, 

476, 635 P. 2d 276, 277 (1981), the issue on appeal was whether the district court 

erred by failing to provide several proposed instructions.  Id. at 475, 635 P.2d at 276. 

However, in order for the Court to consider the appeal, the objections or exceptions 

to instructions needed to be noted on the record, which had not been done.  Id. at 

475, 635 P.2d at 276.  Thereafter, on appeal, appellant’s counsel attempted “to 

supply the missing predicate for appellate review by affidavit and by a document not 

appearing in the record.”  Id. at 476, 635 P.2d at 277.  Ultimately, the Court 

concluded that “since the record properly before us established no error which has 

been preserved for appellate review, the judgment must be affirmed.”  Id. 

Here, the two documents included in the Appendix are not provided to 

supplement the record from the District Court or otherwise expand the issues to be 
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considered on appeal.  Instead, they are submitted to correct Appellants’ misleading 

statements and omissions. 

The second case upon which Appellants rely is no more convincing.  

Appellants cite to State ex. rel. Sisson v. Georgetta, 78 Nev. 176, 178, 370 P.2d 672, 

673 (1962), contending the case stands for “striking documents in writ petition 

proceeding that were not part of the underlying court’s record.”  See Motion, p. 2.  

However, in that case, respondent district judge had filed an affidavit containing 

“Chronology of Facts and Events,” and a discussion of and argument on the 

sufficiency of the petition.  Id.  The affidavit was stricken at the request of the 

Petitioner, it appears, because it attached and reflected content that was the subject 

of an alternative writ to prevent disclosure issued by the Nevada Supreme Court.  Id.  

Therefore, State ex. rel. Sisson v. Georgetta, does not support striking the documents 

in the Appendix here. 

C. Appellants Should Be Ordered to Immediately File Their Reply Brief. 

As set forth above, it was not improper for the Trustee to include documents 

for this Court to review to correct misleading statements and omissions.  

Nonetheless, to the extent Appellants were truly concerned about whether the two 

documents were properly included in the Appendix, they could have properly raised 

the issue in advance of the deadline for filing their Reply Brief.  Instead, Appellants 

waited until the day their Reply Brief was due to file the Motion and request that the 
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briefing be stayed. 

Appellants have now, for the fourth time, sought an extension of the deadlines 

to file their briefs such that, despite the appeal having been filed 427 days ago, this 

Appeal is still not fully briefed.  Appellant’s Motion is little more than a bid for 

further delay for the purpose of continuing the bond-free stay currently in place in 

California.  Such tactics should be rejected, and Appellants ordered to file their 

Reply Brief immediately so that this fourteen-month old appeal can finally be fully 

briefed and decided. 

IV.  
CONCLUSION 

 Based upon the foregoing, Respondent respectfully requests that the Court 

deny the Motion, and issue such other relief as this Court deems just and proper. 

 Dated October 5, 2020. 

GARMAN TURNER GORDON LLP 

By:  /s/ Teresa M. Pilatowicz        . 
GERALD M. GORDON, ESQ. 
Nevada Bar No. 229 
ERIKA PIKE TURNER, ESQ. 
Nevada Bar No. 6454 
GABRIELLE A. HAMM, ESQ. 
Nevada Bar No. 11588 
TERESA M. PILATOWICZ, ESQ. 
Nevada Bar No. 9605 
7251 Amigo Street, Suite 210 
Las Vegas Nevada 89119 
Counsel for Respondent 
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CERTIFICATE OF SERVICE 
 

 I certify that on October 5, 2020, I electronically filed the foregoing 

Opposition to Appellants’ Motion to Strike Respondent’s Amended Appendix 

and Respondent’s Amended Answering Brief and Motion to Stay Briefing 

with the Clerk of the Court for the Nevada Supreme Court by using the Court’s 

electronic filing system.  I further certify that counsel of record for all other parties 

to this appeal are either registered with the Court’s electronic filing system or have 

consented to electronic service and that electronic service shall be made upon and 

in accordance with the Court’s Master Service List. 

By:  /s/ Melissa Burkart              . 
An employee of Garman Turner  
Gordon LLP 
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