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l. INTRODUCTION

Appellants, Superpumper, Inc.; Edward Bayuk, individually and as Trustee of
the Edward Bayuk Living Trust; Salvatore Morabito; and Snowshoe Petroleum, Inc.
(collectively “Defendants™), petition this Court for rehearing pursuant to NRAP 40
from the Court’s September 16, 2021, opinion affirming the District Court’s final
judgment and order awarding attorney fees and costs, attached as Exhibit 1.

In this appeal, Defendants raised three main issues: (1) whether the District
Court lacked subject matter jurisdiction over the entire District Court case, due to
the nature of this litigation, and the Trustee’s inability to pursue the fraudulent
transfer claim that belonged to certain creditors; (2) whether the District Court
lacked subject matter jurisdiction over the Bayuk Trust since no in rem action was
filed against it; and (3) whether, alternatively, the District Court erred by allowing
the disclosure of Defendants’ confidential attorney-client privileged
communications which prejudiced them.

In resolving these three main issues, the Court’s opinion overlooks or
misapprehends various legal and factual issues. Once the Court reviews the several
overlooked or misapprehended legal and factual issues, the Court should order an
answer to this petition from Respondent, William A. Leonard, Trustee for the

Bankruptcy Estate of Paul Anthony Morabito (“Trustee”), and grant rehearing.
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1. LEGALARGUMENT

A. STANDARD FOR PETITIONS FOR REHEARING.

NRAP 40(c)(2) provides that the Court may consider rehearing in the
following circumstances: (A) when the Court has overlooked or misapprehended a
material fact in the record or a material question of law in the case, or (B) when the
Court has overlooked, misapplied, or failed to consider a statute, procedural rule,
regulation, or decision directly controlling a dispositive issue in the case.
See, e.g., Am. Cas. Co. of Reading, Pa. v. Hotel and Rest. Employees and Bartenders
Intern. Union Welfare Fund, 113 Nev. 764, 766, 942 P.2d 172, 174 (1997). In this
case, rehearing is necessary to allow the Court to consider several factual and legal
points that the Court misapprehended or overlooked.

B. THE COURT’S OPINION OVERLOOKS OR
MISAPPREHENDS THE NINTH CIRCUIT AUTHORITY
CONSTRUING GRUNTZ AND RELATED AUTHORITIES.

The Court’s opinion overlooks or misapprehends the Ninth Circuit authority
construing In re Gruntz, 202 F.3d 1074 (9th Cir. 2000) and related authorities. In
their opening brief and reply brief, Defendants cited to Gruntz for the notion that
fraudulent conveyances are core matters in the Bankruptcy Court, and that such core
matters are reserved for the Bankruptcy Court. AOB 19-21; ARB 6-9. The Court’s

opinion addresses Gruntz, yet overlooks the Ninth Circuit authority construing

Gruntz. In particular, the Court cites In re McCarthy, 230 B.R. 414 (B.A.P. 9th Cir.
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1999) as the key authority for its holding that federal and state courts have concurrent
jurisdiction over fraudulent transfer actions. The Court’s opinion observes that
Gruntz did not overrule McCarthy. Op. at 6. However, the Court’s analysis
overlooks or misapprehends In re McGhan, 288 F.3d 1172, 1179 (9th Cir. 2002),
which correctly interprets Gruntz: “Gruntz bars state court intrusions on all
‘bankruptcy court orders’ (or other ‘core’ bankruptcy proceedings), 202 F.3d at
1082, not just the automatic stay.” Additionally, the Court’s opinion does not
address FED. R. BANKR. P. 7001, which mandates that an action for the recovery of
money or property be brought by an adversary proceeding filed in the Bankruptcy
Court. Further, the Court’s opinion does not address that motion practice cannot be
used to circumvent the requirement of an adversary proceeding. See Bear v. Coben
(In re Golden Plan), 829 F.2d 705, 711-712 (9th Cir. 1986); In re Loloee, 241 B.R.
655, 660 (B.A.P. 9th Cir. 1999). Rather, a claim for fraudulent conveyance must be
brought as an adversary proceeding. See Bear, 829 F.2d at 711-712. Importantly,
Defendants noted in their reply brief that the Trustee failed to respond to these
authorities in his answering brief. ARB 9. Finally, the Trustee’s cited authority In
re Rosenblum, 545 B.R. 846 (Bankr. E.D. Pa. 2016) distinguished the Trustee’s
argument on concurrent jurisdiction by stating that the court would not have had the
ability to enter final orders unless both parties consented. Id. at 854. Yet, the Court’s

opinion does not address Rosenblum. Therefore, on the basis of these overlooked or
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misapprehended authorities construing Gruntz, the Court should order the Trustee
to answer this petition and grant rehearing.

C. THE COURT’S OPINION ALSO OVERLOOKS OR

MISAPPREHENDS THE TRUSTEE’S INABILITY TO PURSUE
THE FRAUDULENT TRANSFER CLAIM BELONGING TO
THE HERBST PARTIES, AS STATED IN WILLIAMS AND
RELATED AUTHORITIES.

The Court’s opinion also overlooks or misapprehends the Trustee’s inability
to pursue the fraudulent transfer claim belonging to the Herbst Parties, as stated in
Williams v. California 1st Bank, 859 F.2d 664, 667 (9th Cir. 1988) and related
authorities. In their opening brief and reply brief, Defendants presented their
argument that the Trustee could not pursue claims on behalf of the Herbst Parties.
AOB 21-22; ARB 9. In Williams, the Ninth Circuit agreed with the argument that
“a trustee lacks standing to sue a third party on behalf of creditors of the estate.” Id.
at 666. The United States Supreme Court reached a similar holding in Caplin v.
Marine Midland Grace Trust Co., 406 U.S. 416, 434, 92 S. Ct. 1678, 1688 (1972)
(“[W]e conclude that petitioner does not have standing to sue an indenture trustee
on behalf of debenture holders.”). Ultimately, Williams concluded, “We agree with
the Eighth Circuit that Congress’ express decision not to overrule Caplin is
‘extremely noteworthy.” We also share that court’s certitude that Congress’ message

Is clear—no trustee, whether a reorganization trustee as in Caplin or a liquidation

trustee[,] has power under . . . the Code to assert general causes of action, such as
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[an] alter ego claim, on behalf of the bankrupt estate’s creditors.” 859 F.2d at 667
(emphasis in original) (citing In re Ozark Restaurant Equipment Co., 816 F.2d 1222,
1228 (8th Cir. 1987)). The Trustee’s own cited authority In re Rosenblum, 545 B.R.
846, 857 (Bankr. E.D. Pa. 2016) confirms that “11 U.S.C. § 544(b) allows the
bankruptcy trustee to step into the shoes of a creditor for the purpose of asserting
causes of action under state fraudulent conveyance acts for the benefit of all
creditors, not just those who win a race to judgment,” which is Defendants’ argument
based upon Williams v. California 1st Bank, 859 F.2d 664, 667 (9th Cir. 1988).
However, the Court’s opinion does not address Williams or Rosenblum, which are
based upon 11 U.S.C. § 544(b). Therefore, on this additional basis, the Court should
order the Trustee to answer this petition and grant rehearing.
D. THE COURT’S OPINION ALSO OVERLOOKS OR
MISAPPREHENDS THE IN REM HOLDING FROM IN RE
ABOUD INTER VIVOS TRUST AND RELATED AUTHORITIES.
The Court’s opinion also overlooks or misapprehends the in rem holding from
In re Aboud Inter Vivos Trust, 129 Nev. 915, 314 P.3d 941 (2013) and related
authorities. In their opening brief and reply brief, Defendants presented their subject
matter jurisdiction argument regarding the Trustee’s failure to name the Bayuk Trust

as a defendant in this litigation. AOB 24-26; ARB 15-18. The Court’s opinion

cites to In re Aboud with the parenthetical “(noting that a court needs either in rem
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jurisdiction over the property or in personam jurisdiction over the person in order to
enter a judgment, but not both).” Op. at 9. However, the full quotation from states,

Jurisdiction can take the form of either in rem or in personam

jurisdiction. See Tenn. Student Assistance Corp. v. Hood, 541 U.S. 440,

453, 124 S. Ct. 1905, 158 L. Ed. 2d 764 (2004). When a court has in

rem jurisdiction, in personam jurisdiction is not necessary to enter a

judgment. Id. In rem jurisdiction permits a court to enter judgment

against specific property; in contrast, in personam jurisdiction permits

the district court to enter judgment against a person. Chapman v.

Deutsche Bank Nat’l Trust Co., 129 Nev. __, 302 P.3d 1103,

1106 (2013).

Id., 129 Nev. at 921, 314 P.3d at 945.

This Court continued, “Because the district court’s order was a judgment against
Betty Jo and I.C.A.N., and not against any trust property, it exceeded the in rem
jurisdiction over trust assets provided by NRS 164.010(1) and NRS 164.015(6) and
isvoid.” 1d., 129 Nev. at 922, 314 P.3d at 946.

The crux of Defendants’ argument on this issue is that the Trustee never
named the Bayuk Trust and, therefore, never acquired in rem jurisdiction. As such,
the District Court could not have entered judgment against specific property.
Importantly, the Court’s opinion concludes that Superpumper’s participation in the
litigation constitutes a waiver. Op. at 10. However, the Bayuk Trust is a separate
entity that was never named as a defendant and, therefore, could not have

participated in this litigation. Aside from In re Aboud, Defendants cited to United

States Supreme Court authority, which the Court does not address: “Since a State is
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forbidden to enter a judgment attempting to bind a person over whom it has no
jurisdiction, it has even less right to enter a judgment purporting to extinguish the
interest of such a person in property over which the court has no jurisdiction.
Therefore, so far as it purports to rest upon jurisdiction over the trust assets, the
judgment of the Florida court cannot be sustained.” Hanson v. Denckla, 357 U.S.
235, 250, 78 S. Ct. 1228, 1238 (1958). Therefore, on the basis of the complete
holding of In re Aboud and related authorities, which the Court’s opinion overlooks
or misapprehends, the Court should order the Trustee to answer this petition and
grant rehearing.

E. FINALLY, THE COURT’S OPINION OVERLOOKS OR

MISAPPREHENDS BOTH DEFENDANTS’ ATTORNEY-
CLIENT PRIVILEGE, AS WELL AS THE PREJUDICIAL
EFFECT UPON THEM.

Finally, the Court’s opinion overlooks or misapprehends both Defendants’
attorney-client privilege, as well as the prejudicial effect upon them. Instead of
addressing Defendants’ statutory arguments based upon NRS 49.095 and
NRS 49.115, the Court’s opinion concludes that Defendants have not sufficiently
articulated their attorney-client privilege. Op. at 10-12. As such, the Court’s
opinion now stands for the proposition that privileged information is discoverable
and can be admitted into evidence. However, the Court’s opinion improperly shifts

the burden outlined in NRS 49.035 et seq. In particular, NRS 49.115 identifies

exceptions to the attorney-client privilege. As a matter of Nevada law, the party
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advancing an exception to a rule has the burden to prove the exception. Cf. Fullerton
v. State, 116 Nev. 906, 909, 8 P.3d 848, 849 (2000) (“[A] defendant claiming an
exemption or exception as a defense has the burden of offering evidence to establish
that defense.”). But, the Court’s opinion improperly shifts the burden to Defendants
to disprove the Trustee’s claimed exception, without addressing the statutory
language of both Defendants’ attorney-client privilege, as well as the limited
exceptions.

Further, the Court’s opinion concludes that Defendants did not articulate how
the attorney-client privilege should be applied. But, the Court’s broad conclusion
overlooks or misapprehends the factual record. Indeed, within the District Court’s
order, several categories of documents were identified in opposing the Trustee’s
subpoena. 7 AA 1119. In their opening brief, Defendants asserted that various
exhibits should not have been admitted at trial. AOB 16 (citing 48 AA 8310-8316).
Additionally, Defendants pointed out in the opening brief that the District Court
could not reach a finding of fraudulent transfer without the privileged
communications from Defendants AOB 31 (citing 19 AA 2982-2997), which
eventually became the focal point of the District Court’s findings of fact and
conclusions of law, as Defendants argued in their opening brief. AOB 31 (citing 48
AA 8270-8333). Thus, Defendants were prejudiced as a matter of law because the

District Court could not have reached its findings and conclusions without the
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privileged information. See Wyeth v. Rowatt, 126 Nev. 446, 465, 244 P.3d 765, 778
(2010) (“To establish that an error is prejudicial, the movant must show that the error
affects the party’s substantial rights so that, but for the alleged error, a different result
might reasonably have been reached.”) (citations omitted). Therefore, on this final
basis of Defendants’ attorney-client privilege, the Court should order an answer to
this petition from the Trustee and grant rehearing.

1. CONCLUSION

In summary, Defendants urge this Court to order an answer to this petition
from the Trustee and grant rehearing. First, the Court should grant this requested
relief since the Court overlooked or misapprehended In re McGhan, 288 F.3d 1172,
1179 (9th Cir. 2002), as well as FED. R. BANKR. P. 7001, and the related authorities.
Second, the Court’s opinion does not address Williams or Rosenblum, which are
based upon 11 U.S.C. 8 544(b) and related authorities. Third, the Court’s opinion
also overlooks or misapprehends the in rem holding from In re Aboud Inter Vivos
Tr., 129 Nev. 915, 314 P.3d 941 (2013) and related authorities.

Iy
Iy

111

Page 9 of 12



Finally, the Court’s opinion overlooks or misapprehends the Trustee’s burden
to prove an exception to Defendants’ attorney-client privilege, as well as the factual
record supporting Defendants’ asserted privilege.

On any of these grounds, Defendants respectfully request rehearing.

Dated this 28th day of September 2021.

CLAGGETT & SYKES LAW FIRM

By /s/ Micah S. Echols
Micah S. Echols, Esq.
Nevada Bar No. 8437
4101 Meadows Lane, Suite 100
Las Vegas, Nevada 89107
Attorneys for Appellants, Superpumper,
Inc.; Edward Bayuk, individually and as
Trustee of the Edward Bayuk Living
Trust; Salvatore Morabito; and Snowshoe
Petroleum, Inc.
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CERTIFICATE OF COMPLIANCE

1. | hereby certify that this petition complies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and
the type style requirements of NRAP 32(a)(6) because it has been prepared in a
proportionally spaced typeface using Microsoft Word 2016 in 14-point Times New
Roman font.

2. | further certify that this petition complies with the page- or type-
volume limitations of NRAP 40 or 40A because it is either:

<] proportionally spaced, has a typeface of 14 points or more and contains
2,187 words; or

[ ] does notexceed  pages.

Dated this 28th day of September 2021.

CLAGGETT & SYKES LAW FIRM

By /s/ Micah S. Echols
Micah S. Echols, Esq.
Nevada Bar No. 8437
Attorneys for Appellants, Superpumper,
Inc.; Edward Bayuk, individually and as
Trustee of the Edward Bayuk Living
Trust; Salvatore Morabito; and Snowshoe
Petroleum, Inc.
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CERTIFICATE OF SERVICE

| hereby certify that the foregoing APPELLANT’S PETITION FOR
REHEARING was filed electronically with the Supreme Court of Nevada on the
28th day of September 2021. Electronic service of the foregoing document shall be

made in accordance with the Master Service List as follows:

Gerald M. Gordon, Esq. Jeffrey Hartman, Esq.

Erika Pike Turner, Esq. Hartman & Hartman

Gabrielle A. Hamm, Esq. 510 West Plumb Lane, Ste. B
Teresa Pilatowicz, Esq. Reno, Nevada 89509

Stephen Davis, Esq. Attorneys for Appellants,

Garman Turner Gordon LLP Superpumper, Inc.; Edward Bayuk,
7251 Amigo Street, Ste. 210 individually and as Trustee of the
Las Vegas, Nevada 89119 Edward Bayuk Living Trust;
Attorneys for Respondent, Salvatore Morabito; and

William A. Leonard Snowshoe Petroleum, Inc.

/sl Anna Gresl
Anna Gresl, an employee of
Claggett & Sykes Law Firm
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