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IN THE SUPREME COURT OF THE STATE OF NEVADA

RENO DISPOSAL COMPANY, INC., a
Nevada Corporation,

Petitioner,
VS.

THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF WASHOE,
and THE HONORABLE KATHLEEN
DRAKULICH, DISTRICT JUDGE,

Respondents.

GREEN SOLUTIONS RECYCLING, LLC, a
Nevada limited liability company; NEVADA
RECYCLING AND SALVAGE, LTD., a
Nevada limited liability company; AMCB, LLC,
a Nevada limited liability company dba
RUBBISH RUNNDERS,

Real Parties in Interest (Defendants)
CITY OF RENO

Real Parties in Interest (Counter
Defendant)

Electronically File
Aug 12 2019 11:3
Elizabeth A. Brow
Clerk of Supremsg

SUPREME COURT CASE
NO:

Second Judicial District
Court Case No. CV17-00143

PETITIONER’S

APPENDIX VOL.. 2

MARK G. SIMONS, ESQ.
Nevada Bar No. 5132
SIMONS HALL JOHNSTON PC
6490 S. McCarran Blvd., #F-46
Reno, Nevada 89509
T: (775) 785-0088
F: (775) 785-0089
Email: MSimons@SHINevada.com

Attorneys for Petitioner Reno Disposal Company, Inc.
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CHRONOLOGICAL

DOCUMENT

DATE

YOL.

BATES

Order (2* Judicial Case No.
CV15-00497)

9/19/16

1

PA_0001-0006

GSR’s Opposition to
Defendants’ Motion to
Dismiss (Dkt 20)

11/30/16

PA_0007-0023

Order (on Motion to
Dismiss) (ECF Dkt. #47)

3/27/17

PA_0024-0030

GSR’s First Amended
Complaint (ECF Dkt. #48)

4/26/17

PA_0031-0044

GSR’s Motion to Stay or in
the Alternative Motion to
Dismiss

6/30/17

PA_0045-0087

Order After Hearing
Denying Motion for Stay or
in the Alternative Motion to
Dismiss

11/13/17

PA_0088-0094

GSR’s Answer to Complaint
and Counterclaim

12/4/17

PA_0095-0130

Counterdefendants Reno
Disposal’s, WMON’s and
WMNS’ Special Motion to
Dismiss Counterclaims
Pursuant to NRS 41.660

1/30/18

PA_0131-0138

Counterdefendant City of
Reno’s Special Motion to
Dismiss Pursuant to NRS
41.660 and Joinder in Other
Counterdefendants’ Special
Motion to Dismiss

2/5/18

PA_0139-0184
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Joint Case Management 2/21/18 1 PA_0185-0195
Report (Dkt. 92)
Reno Disposal’s First 3/9/18 2 PA_0196-0317
Amended Verified
Complaint
Excerpts of the Deposition | 7/16/18 2 PA_0318-0332
of Richard C. Lake
Order Affirming (134 Nev. | 8/2/18 2 PA_0333-0340
Advance Opinion 55)
Order Staying All 8/6/18 2 PA_0341-0344
Proceedings Sua Sponte
Reno Disposal’s Motionto | 1/25/19 2 PA_0345-0394
Vacate Order to Stay
City of Reno’s Notice of 2/8/19 2 PA_0395-0397
Non-Opposition to Motion
to Vacate Order to Stay
Order Denying Motion to 4/18/19 3 PA_0398-0403
Vacate Stay

ALPHABETICAL
DOCUMENT DATE VOL. |BATES
City of Reno’s Notice of 2/8/19 2 PA_0395-0397
Non-Opposition to Motion
to Vacate Order to Stay
Counterdefendant City of 2/5/18 1 PA_0139-0184

Reno’s Special Motion to
Dismiss Pursuant to NRS
41.660 and Joinder in Other
Counterdefendants’ Special
Motion to Dismiss
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Excerpts of the Deposition
of Richard C. Lake

7/16/18

PA_0318-0332

GSR’s Answer to Complaint
and Counterclaim

12/4/17

PA_0095-0130

GSR’s First Amended
Complaint (ECF Dkt. #48)

4/26/17

PA_0031-0044

GSR’s Motion to Stay or in
the Alternative Motion to
Dismiss

6/30/17

PA_0045-0087

GSR’s Opposition to
Defendants’ Motion to
Dismiss (Dkt 20)

11/30/16

PA_0007-0023

Joint Case Management
Report (Dkt. 92)

2/21/18

PA_0185-0195

Order (2™ Judicial Case No.
CV15-00497)

9/19/16

PA_0001-0006

Order (on Motion to
Dismiss) (ECF Dkt. #47)

3/27/17

PA_0024-0030

Order Affirming (134 Nev.
Advance Opinion 55)

8/2/18

PA_0333-0340

Order After Hearing
Denying Motion for Stay or
in the Alternative Motion to
Dismiss

11/13/17

PA_0088-0094

Order Denying Motion to
Vacate Stay

4/18/19

PA_0398-0403

Order Staying All
Proceedings Sua Sponte

8/6/18

PA_0341-0344

Reno Disposal’s First
Amended Verified
Complaint

3/9/18

PA_0196-0317

Reno Disposal’s Motion to
Vacate Order to Stay

1/25/19

PA_0345-0394




Mo 00 =1 O LA B W B ke

| N T N T N T N S s N o T L L N e T e T O e e e
o0 ~1 N Lh B W D e DN 00 =] N Lh R W N e (D

CERTIFICATE OF SERVICE

I hereby certify pursuant to NRAP 25(c), that on the day of August,

12th

2019, I caused service of a true and correct copy of the above and foregoing

PETITIONER’S APPENDIX VOL. 2 on all parties to this action by the

method(s) indicated below:

é by placing an original or true copy thereof in a sealed envelope, with

sufficient postage affixed thereto, in the United States mail at Reno, Nevada,

addressed to:

Honorable Kathleen Drakulich
Second Judicial District Court

75 Court Street, Dept. 1
Reno, NV 89501

John P. Sande, Esq.
Chase Whittemore, Esq.
Argentum Law

6121 Lakeside Dr., Ste. 208

Reno, NV 89511
Attorneys for GSR

#h
DATED this | L “day of August, 2019.

Stephanie Rice, Esq.
Richard Salvatore, Esq.
Winter Street Law

96 & 98 Winter Street
Reno, NV 89503
Attorneys for NRS and RR

Karl Hall, Esq.
William McCune, Esq.
Assistant City Attorney
P.O. Box 1900

Reno, NV 89505
Attorneys for the City

ee of Simons Hall Johnston PC




FILED
Electronically
CV17-01143
2018-03-09 11:45:01 AM
Jacqueline Bryant
1090 Clerk of the Court

Mark G. Simons, Esq., NSB No. 5132 Transaction # 6569857 : csulezic
SIMONS LAW, PC

6490 S. McCarran Blvd., #20

Reno, NV 89509

Telephone: (775) 785-0088

Facsimile:  (775) 785-0087

Email: mark@mgsimonslaw.com

—

Attorneys for Reno Disposal Company, Inc.

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RENO DISPOSAL COMPANY, INC., a CASE NO.: Cv17-01143
11|| Nevada Corporation,

O O 00 N o g BB W N

DEPT. NO.: 1
12 Plaintiffs,

13 VS,

GREEN SOLUTIONS RECYCLING, LLC,
15|| a Nevada limited liability company;
NEVADA RECYCLING AND SALVAGE,
16|| LTD., a Nevada limited liability company;
AMCB, LLC, a Nevada limited liability

17 company dba RUBBISH RUNNERS

18 DOES | through X, inclusive,

19 Defendants.
/
20
51 FIRST AMENDED VERIFIED COMPLAINT
20 Reno Disposal Company, Inc. dba Waste Management (“Reno Disposal”)

23|| complains of Defendants and for causes of action as follows:

2411, PARTIES.

25 1. Reno Disposal is a Nevada corporation properly registered to do business

zj in Washoe County, State of Neyada.

g 2, Green Solutions Recycling, LLC, is a Nevada limited liability company
4505, MeCormn. (“GSR”).

Blvd., #20
Reno, NV 8950¢
(775) 785-0088
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3. Nevada Recycling and Salvage, Ltd., is a Nevada limited liability company
("NRS").

4, AMCB, LLC, is a Nevada limited liability company doing business as
Rubbish Runners (“RR"). |

5. GSR, NRS and RR have common ownership and are affiliated
companies.

6. Plaintiff does not know the true names and capacities of defendants sued

herein as DOES 1 through 10, inclusive, and therefore sues these defendants by

QO 0o N o O R WO

fictitious names. Plainiiff is informed and believes, and thereon alleges, that each of
these fictitiously named defendants are responsible in some actionable manner for the
13|| damages herein alleged. Plaintiff requests leave of Court to amend its Complaint to

14 || name the defendants specifically when their identities become known.

15 7. Upon information and belief, at all times herein mentioned, each of
16 the defendants were the agent and employee of the other defendants and were acting
:7 within the course, scope and authority of said agency; each defendant approved,
12 ratified and authorized the acts of each of the other defendants as herein alleged; each

og|! defendant was subject to a right of control by the other defendants; each defendant
21| | was authorized to act for each and all of the other defendants; and each defendant is a

22| | successor in interest to each of the other defendants

23| I WHATIS A FRANCHISE.

24

o5 8. A “franchise” is an agreement entered into by and between a municipality
o6 and/or state and a service provider that creates a public-sanctioned monopoly. The

27| | authority for such franchises arises from a municipality’s power to enact laws to protect

28| | the safety, health, morals and general welfare of the public.

SIMONS LAW, PC
6490 8. McCarran
Blvd., #20

Reno, NV 89509
{715) 785-0088

PA 0197



1 9. It is readily accepted that a local government can grant service providers
2| exclusive rights to provide services to local residents, i.e., a franchise.
3
10. A common franchise is the exclusive right to collect and dispose of waste.
4
5 11.  NRS 444.440 recognizes that it is Nevada public policy to vest
6 municipalities with the right to grant franchises over the collection and disposal of solid
7|| waste in the local communities as follows:
8 Declaration of state policy. It is hereby declared to be the policy of this State
9 to regulate the collection and disposal of solid waste in a manner that will:
10 1. Protect public health and welfare.
2. Prevent water or air pollution.
11 3. Prevent the spread of disease and the creation of nuisances.
4. Conserve natural resources.
12 5. Enhance the beauty and quality of the environment.
13
Id.
14
i 12, NRS 268.081(3) recognizes and approves that an incorporated city, such
16|1 @s the City of Reno, is statutorily entitled to displace and limit competition in the arena
171| of “[clollection and disposal of garbage and other waste”.
18 13.  For obvious reasons, Nevada’s Legislature has deemed the collection and
19 waste generated by a city’s inhabitants is of major public import and that the city's
20
desire to have a unified, efficient and capable service provider providing such critical
21
0o services to the city inhabitants is of paramount importance. NRS 444.440(1).
03 14.  The term “other waste” in NRS 268.081(3) is defined to include “solid
24|| waste” and “solid waste” is further defined in NRS 444A.013 to include “recyclable
25| material.
26 15.  Accordingly, pursuant to Nevada law, municipalities are fully authorized
27
and empowered to grant an exclusive franchise to a designated company to hold the
28
SIMONS LAW, PC rights and obligations to collect and dispose of waste including any waste that is
Rene, X 89509
(775) 785-0088 3
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1| capable of later being recycled.
2 16.  Under a franchise, a city typically receives payment from the franchisee
3
relating to the amount of waste collected and receives additional benefits such as free
4
5 city waste collection services. These financial benefits to a city are significant and often
5 exceed millions of dollars of revenue and/or savings annually.
7(| . PRE-2012 FRANCHISE HISTORY IN THE CITY OF RENO.
8 17.  Since 1994 until the creation of the new franchises in November 2012,
9 Reno Disposal held an exclusive franchise with the City of Reno (the “City”) to service
10
all of the City's “garbage” collection and disposal service requirements. In the waste
11
12 industry, “garbage” is a specialized type of solid waste.
13 18.  Commencing in or about 2007, the City wanted to expand upon the types
14|| of waste to be collected and disposed of to cover more than just “garbage” and the City
15|| also wanted to determine if it was possible to implement single stream recycling in the
16 City.
17
19.  On April 19, 2007, the Reno City Council participated in a “Green Summit”
18
19 with a break out session to focus on single stream recycling.
20 20.  The purpose of the break out session was because the City wanted to
21| explore the ability to efficiently and cost effectively recapture recyclable products from
22| | discarded waste and to retum these discarded materials back into the stream of
23
commerce,
24
o 21.  In addition, the City wanted to expand the types of waste that would be
o6 subject to the City’s franchise powers from just the limited subcategory of “garbage” to
27| the broad category of “solid waste”, since the collection and disposal of “solid waste”
28|| included waste materials that were also capable of later being recycled.
SIMONS LAW, PC
6490 5. McCarran
Blvd,, #20
Reno, NV 89509
(775) 785-0088 4
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1 22.  From April 19, 2007, until October 10, 2012, the City participated in
2| humerous public sessions with various waste collectors who the City determined were
8 sufficiently capable of implementing the single stream recycling program in the City as
: well as the development of a processing facility capable of processing the single stream
6 recycling.
7 23.  Inaddition to the numerous City Council meetings, City Staff participated
8/| extensively in the creation of and implementation of the processes to allow for single
9| stream recycling and with the crafting of a new franchise structure.
10 24.  On October 10, 2012 and October 24, 2012 (the “October Meetings”), the
:; City Council conducted meetings to discuss the franchise agreements and to discuss
13!| modification to City ordinances to allow for the implementation of the new franchise
14|| agreements designed to address the City’s goals of expanding waste collection from
15]1 “garbage” to “solid waste” and of going “green” and implementing single stream
16 recycling.
17 :
.8 25.  In addition to the formal City Council meetings, City staff conducted
19 “stakeholder” meetings that included City Staff, City Council members as well as Reno
ogl|{ Disposal, GRS, RR and NRS.
21 26. At notime did GSR, RR or NRS seek to qualify themselves with the City
22|| to be awarded a franchise for the collection and disposal of solid waste in the City.
23 27.  Instead, these Defendants were fully apprised during these meetings that
2: Reno Disposal and Castaway Trash Hauling (“Castaway”) were the only two (2)
26 qualified contractors selected by the City capable of servicing a franchise zone.
27 28.  RR attended these stakeholder meetings seeking to ensure that it would
28| be classified as an “Exempted Hauler” under the new franchise agreements which
%%%%zfgié;ﬂﬂic
by
5
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SIMONS LAW, PC
6490 5. McCarran
Blvd,, #20

Reno, NV 89509
(775) 785-0088
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

_classification allowed RR to continue servicing its then existing customers as

“Exempted Hauler Accounts.”

29. GSRand NRS also did not seek to obtain a franchise from the City
because neither business was properly licensed or capable of collecting and disposing
of waste in the City as would be required to service a franchise zone.

IV.  THE CITY’S NOVEMBER 12, 2012 FRANCHISES.

30.  As aresult of its five (5) year study, the City elected to create two (2)
areas in the City that were subject to separate exclusive franchise rights, i.e., two
“zones”.

3t.  On November 12, 2012, the City approved and entered into a franchise
agreement entitled Exclusive Service Area Franchise Agreement — Commercial Solid
Waste and Recyclable Materials with Reno Disposal to service one exclusive zone in
the City (the “Reno Disposal Franchise Agreement”). A copy of the Reno Disposal
Franchise Agreement is attached hereto as Exhibit 1.

32.  In addition, contemporaneously the City approved and entered into a
franchise agreement entitled Exclusive Service Area Franchise Agreement —
Commercial Solid Waste and Recyclable Materials with Castaway to service the second
exclusive zone in the City (the “Castaway Franchise Agreement”).

33.  Again, the City determined that only Reno Disposal and Castaway were
capable of satisfying the City’s stringent criteria for receiving a franchise agreement
from the City.

34.  The City’s requirements included but were not limited to driver
qualification, equipment capabilities, creditworthiness and business longevity. Stated

another way, the City did not want to do business with small waste haulers using

PA_0201



111 outdated and/or deficient equipment that would jeopardize the public heaith, safety or

2 wellbeing.

8 | 35.  ltis undisputed that the City itself determined: (1) that GSR was not

: qualified to service a franchise zone; (2) that RR was not qualified to service a franchise

gl zone; and (3) that NRS was not qualified to service a franchise zone.

7 A.  CASTAWAY’S ASSIGNMENT OF ITS FRANCHISE TO RENO

g DISPOSAL.

9 36.  Under the City’s franchise agreements with Reno Disposal and Castaway,
10| | the City expressly contemplated, pre-approved and authorized both Reno Disposal and
11]| Castaway to acquire each other’s franchise,

12 37.  The City's agreements expressly contemplated such assignments and

13 prior to entering into the franchise agreements the City had actual knowledge of

:: Castaway’s potential assignment to Reno Disposal and the City approved the

1611 agreements fuily kn!owing such an assignment was likely.

17 38.  On August 12, 2013, Reno Disposal notified the City that it was acquiring

18] the assets of Castaway and would be assuming all rights and obligations under

19 Castaway’s Franchise Agreement as contractually allowed.

20 39.  Thereafter, on October 3, 2013, Reno Disposal submitted formal notice to

2; the City that Reno Disposal was acquiring Castaway’s franchise rights via assignment

og || and that such assignment was expressly allowed under the terms of the two franchise

24|| agreements.

25 40.  Pursuant to the terms of the two franchise agreements, Reno Disposal

26 and Castaway did not need City approval to conclude such assignment.

2; 41, Nonetheless, on October 4, 2013 the City provided its formal notice that it
SIMONS LAW, PC consented to and approved the assignment of the Castaway Franchise Agreement to
Bivd., #20
7757850085

7
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1| Reno Disposal.
2 42.  The City's formal approval of the assignment of the Castaway Franchise
3 Agreement to Reno Disposal was consistent with and mandated by Reno Municipal
: Code section 5.90.030(b) which states: “Contractors, and their respective . . . assigns,
6 shall have the exclusive privilege of providing ‘Collection Services of Collection
7!| Materials’ subject to the limitations of any applicable Agreement, and city, state and
8|| federal law.”
9 43.  Because the franchise agreements are virtually identical (except for the
10 respective names) and because Reno Disposal currently holds the rights under both
:; franchise agreements and currently services both zones, for ease of referencg, both
13|| franchise agreements will hereinafter singularly be referred to as the “Franchise
1411 Agreement” and all contract references will refer to the terms and conditions contained
15/| in the Reno Dispesal Franchise Agreement attached hereto as Exhibit 1.
16 B. THE SCOPE OF RENO DISPOSAL’S FRANCHISE RIGHTS.
:; 44.  Section 3.2(A) of the Franchise Agreement provides that Reno Disposal is
19 granted the exclusive right to “accept, transfer, and transport” both “Sotid Waste” and
20| | specifically identified recyclable waste materials.
21 45.  Because the City wanted to expand its franchise grant to include certain
22 recyclable materials that would be subject to the exclusive franchise authority of the
23 City, specifically designated those types of recyclable materials that would be included
2: in the City’s franchise grant as “Approved Recyclable Materials.” Exh. 1 AL 1, p. 2;
og|| Exh.A.
27 46.  The waste Reno Disposal was charged with collecting includes all solid
28| waste including waste materials that can later be recycled like newspapers, cardboard,
4905, MeCarm
Reno, N 8950
(775) 785-0088 8
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1]] plastic and glass. Id.
2 47.  The City also dictated that the scope of the Franchise Agreement is to be
3
“broadly interpreted” to ensure the franchise granted to Reno Disposal was clear,
4
5 unambiguous and all-encompassing. The City also dictated that the Franchise
6 Agreement was specifically crafted to prohibit other business from attempting to subvert
7|| the City’s franchise grant to Reno Disposal as follows:
8 City hereby grants to [Reno Disposal] . . . the exclusive rights, privilege,
9 franchise and obligation . . . to provide Collection Services to Commercial
Customers. . . . No other person or entity other than [Reno Disposal] . . .
10 shall i) collect . . . ii) transport . . . or iii) deliver any Gollection Materials . . .
except as expressly provided under this Agreement. The preceding
11 sentence is intended to be broadly interpreted to preclude . . . any activity
relating to the collection or transportation of Collection Materials from
12 Commercial Activities.
13 Id,
14
5 48.  Solid Waste and Approved Recyclable Materials are known as “Collection
16 Materials.” Exh. 1., Art. 1, p. 3.
17 49.  The Franchise Agreement, however, does not seek to regulate or impair a
18]| person’s ability to segregate and sell any recyclable material that the person sales to a
91| third-party. Id. Art. 1, p. 5.
20 o I . .
50.  If alegitimate sale occurs, then the material is not waste that is subject to
21
- the City’s franchise authority but is instead a commodity that the person can sell and
o3| | the Franchise Agreement specifically identifies this sale transaction as “Excluded
24|| Recyclable Materials”. Id.
25 51.  The Franchise Agreement therefor specifically calls out that waste
26 materials that are capable of later recycling are “Approved Recyclable Materials” and
27
are encompassed within the scope of the Franchise Agreement. If, however, the
28
SIMIONS LAW, PC customer separately segregates its recyclable materials from other waste and then sells
]1::;:) X 89509
(775) 785-0088 9
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1|| the material to a third-party (resulting in no out-of-pocket cost to the customer), then the
2|! materials are not within the scope of the franchise but are instead excluded as
3
“Excluded Recyclable Materials.”
4
5 52.  However, the City, with foresight that certain businesses would likely seek
sl| t© violate the City’s franchise authority, included specific language in the Franchise
7| Agreements precluding such unscrupulous businesses from implementing any schemes
8|| to harm the City and/or its residents by wrongfully collecting waste and/or depriving the
9 City of its franchise fees as follows:
10
[Reno Disposal’s franchise rights preclude] any activity relating to the
11 collection or transportation of Collection materials from Commercial Activities
that is solicited, arranged, brokered, or provided by any person or combination of
12 persons in exchange for the payment, directly, indirectly, of a fee, charge, rebate,
13 discount, commission, or other consideration in any form or account.
14
Id. 1]3.2.A.
15
16 53.  This action has become necessary because GSR, NRS and RR are
17|| subverting the City's authority and intentionally breaching the Franchise Agreement by
18| | implementing a waste collection scheme to make money at the expense of the City, the
191 City’s residents and businesses and Reno Disposal.
20 C. THE CITY’S BRIGHT LINE RULE FOR CATEGORIZING “WASTE”.
21
- 54.  Waste is material that has a negative value. This means that if a City
03 resident pays to have material it has generated removed—then the material is waste--
24|| regardless of whether or not the waste material is cardboard (recyclable) or sludge (not
25| recyclable).
26 55.  If on the other hand, someone pays a waste generator money to purchase
27 .
the material, then the material is not waste because it has a positive value. In this
28
SIMONS LAW, Pe situation, the waste generator is not paying any money to have its waste collected and
Blvd.,Sf;Zl:‘)lccamn
Reno, NV 80509
(775) 785-0088 1 0
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1|| disposed of, therefore, the material is not waste.
2 56.  The City has implemented a bright-line rule stating that if any waste
3 generator in the City is paying for the materials to be disposed of, even if the overall
: transaction is disguised as a sham sale transaction, then the material is waste subject
5 to the City’s franchise authority and subject to Reno Disposal's exclusive right to collect.
7 57.  The City’s bright-line rule is in full conformance with applicable case law
8/| because if a City resident is paying to have materials collected and disposed of for a
9 fee, that activity constitutes the disposal of material which disposal is subject to the
10 City's police powers and therefore, is subject to the City’s franchise authority.
:; V. DEFENDANTS’ BREACHES OF THE FRANCHISE AGREEMENT.
13 A. DEFENDANTS’ SCHEME TO VIOLATE THE FRANCHISE
AGREEMENT.
:: 58. GSR's, NRS’s and RR's scheme seeks to collect waste materials that are
1g|| recyclable for a “fee” and then give the customer a nominal ‘rebate” back as a
17|| purported purchase of the waste.
18 59. The “fee” is greater than the “rebate” so that the customer is always
19 paying to have its waste materials removed, regardless of whether the materials are
2:) capabie of recycling.
50 60. GSR’s, NRS's and RR’s scheme is as follows. GSR and/or RR rent
o3!| containers to customers who then store their recyclable materials in them. The
24| customer “pays” GSR and/or RR to use these containers. This is the “fee” charged by
25| GSR and/or RR.
26 61.  GSR and/or RR then haul the waste materials to NRS who processes and
Z; sells the recyclable materials. NRS then pockets the money made off of selling the
oA AW, PC recycled waste materials.
Bivdl., 420
S
11
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SIMONS LAW, PC
6490 S, McCarran
Blvd., #20

Reno, NV 89509
(775) 785-0088
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62. However, in an attempt to disguise their unadulterated breaches of the
Franchise Agreement, NRS then purporis to enter into a contemporaneous agreement
with the customer promising to pay the Customer a “rebate” payment of some nominal
sum on a quarterly basis.

63. Inthis fashion, GSR, RR and NRS work together to create a sham
purchase of the recyclable waste material contending that such sham purchase makes
the recyclable waste materials not waste (which are subject to the Franchise
Agreement) but is instead Excluded Recyclable Materials (which are not subject to the
Franchise Agreement).

64. The whole purpose of GRS’s, NRS's and RR’s scheme is to convince
customers to pay them less than the mandatory franchise fees the customer has to pay.

65.  In this fashion, GSR, NRS and RR: (1) charge less than Reno Disposal
can charge a customer for the collection of their waste; (2} avoid paying the City
franchise fees relating to the collection and disposal of this waste; and (3) make
additional profit on the sale of the recyclable materials that NRS ends up selling to
some other third-party.

66. GSR’s, NRS's and RR's scheme is designed to maximize profit for these
businesses at the expense of the City, Reno Disposal and the residents of the City.

B. CONCLUSIVE EVIDENCE OF SCHEME.

67.  Even though the City’s Franchise Agreement expressly states that GSR’s,
NRS’s and RR’s scheme to undercut the franchise are invalid and illegal, GSR and
NRS have freely admitted in other legal proceedings they are conducting this scheme.

68. GSR has recently admitted in other legal proceedings that its business

model with NRS is premised on having a customer pay for the collection and removal of

12
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the waste material because that is the only way GSR can stay in business. Stated

21| another way, GSR is admitting it is charging customers to collect and dispose of waste
3 using a cost plus profit methodology.

) C. THE CITY’S REPEATED NOTIFICATION TO GSR, NRS AND RR THAT
5 THEIR SCHEME VIOLATES THE FRANCHISE AGREEMENT.

6 69. Inorabout 2015, GSR and NRS provided the City with their proposed

; business plan to implement their scheme. GSR’s business plan admitted that GSR

9 intended to charge a customer a flat fee for the “rental” of a waste container in which
10|| recyclable material could be stored.

11 70.  After review, the City notified GSR, NRS and RR that any effort to

1211 circumvent the scope of the Franchise Agreement by trying to collect and process

13 recyclable waste materials by charging a fee for the rental of containers with a nominal
:: “rebate” from the subsequent sale of the recyclable waste material by NRS violated the

16| | terms of the Franchise Agreement.
17 71.  Specifically, on May 14, 2015, the City issued a leiter to GSR and NRS

18| informing these entities that they were not licensed “to collect, transport, process,

19 recycle or dispose of” recyclable materials that had been disposed of by a City resident
20

(“Initial Violation Notice”). Exhibit 2, City’s Initial Violation Notice dated May 14, 2015
21
00 72.  In addition, the City clearly stated that GRS’s, NRS’s and RR’s activities in

o3| | working together to circumvent the terms of the Franchise Agreement was prohibited

24|| and was a clear violation of the Franchise Agreement. iIn doing so, the City stated:

* GSR, NRS and Rubbish Runners should be paying the business
26 generating the Excluded Recyclable Materials; the generator should not
be paying GSR, NRS or Rubbish Runners to accept, process, recycle

27 or dispose of Excluded Recyclable Materials. ***If the total amount
o8 paid by a generator to GSR, NRS and/or Rubbish Runners (e.g., a
SIMONS LAW, FC “container rental fee”) exceeds the total amount received by the
g g generator from GSR, NRS and/or Rubbish Runners (e.g., a “rebate™),
Reno, NV 85509
{775) 785-0088 13
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the City assumes that the materials are being collected, transported
and disposed of in violation of the franchise, i.e., the materials are
being collected and transported as a service, and are not Excluded
Recyclable Materials,

Id. p.3 (italics in original) (bold added). Accordingly, as of May 14, 2015, GSR, NRS
and RR were on specific notice from the City that their business model violated the
terms of the Franchise Agreement.

73.  On October 19, 2015, the City issued a formal interpretation of “the scope
of ‘Excluded Recyclable Materials™ {the “City Interpretation”) in response to continued
violations of the Franchise Agreements by GSR, NRS, and RR. Exhibit 3, City
Memorandum dated October 19, 2015. The City stated:

As a bright line rule, if a generator’s net out-of-pocket cost is $0, the
Recyclable Materials are presumed to be Excluded Recyclable Materials. if
a generator’s net out-of-pocket cost is greater than $0, the Recyclable
Materials are in fact Collection Materials subject to the franchise, and must
be collected, transported, processed, disposed of and/or recycled by
Waste Management pursuant to the Franchise Agreements and Reno
Municipal Code.

Holding otherwise will undercut the financial and economic assumptions
underpinning the franchise, and will impair the parties’ ability to enforce the
franchise in the further, This runs directly afoul of the stated intent of the parties
in the Franchise Agreements. See, supra, Franchise Agreements § 3.2(A), at 14
{"[tlhe preceding sentence is intended to be broadly interpreted to preciude,
without limitation and except as provided in Sections 3.2 D and 4.4 L hereof, any
activity relating to the collection or transportation of Collection Materials from
Commercial Activities that is solicited, arranged, brokered, or provided by any
person or combination of persons in exchange for the payment, directly or
indirectly, of a fee, charge, rebate, discount, commission, or other consideration,
in any form or amount.”).

Accordingly, and in order to avoid any code enforcement issues regarding
the characterization of Excluded Recyclable Materials, the City will advise
businesses the following:

The buyer of the Excluded Recyclable Materials should pay the
generator for the Excluded Recyclable Materials, not vice
versa. So, for example, if the total amount of consideration paid by
the generator to the buyer or a buyer affiliated entity (e.g., a
“container rental fee”) exceeds the total amount received by ty the

14
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1 generator from the buyer or a buyer affiliated entity (e.g., a
‘rebate”), the materials are being collected and transported as a
2 service, and are properly characterized as Collection Materials, not
3 Excluded Recyclable Materials.
411 Id. (emphasis in original).
5 74.  Unfortunately, the City Interpretation letter did nothing to stem the flow of
6 GRS'’s, NRS’s and RR’s continued breaches of the Franchise Agreement.
; 75.  In March, 2016, after still more violations of the Franchise Agreement by
9 GSR, NRS and RR, the City paid for and obtained an outside law firm to examine the
10|| Franchise Agreements and provide an independent interpretation of the Franchise
11 Agreements regarding whether or not GRS'’s, NRS’s and RR’s business model violated
12 the Franchise Agreements. Exhibit 4, Howard & Howard Letter Analysis dated March
13 7, 2016 (*H&H Analysis”).
:: 76.  The City’s outside law firm also concluded that GSR'’s, NRS's and RR's
16 business model, i.e., the scheme, clearly violated the terms of the Franchise
17| Agreement.
18 77. On April 11, 2018, the City reaffirmed its initial findings and analysis
19 contained in the City’s prior correspondence and reaffirmed the H&H Analysis, and
Z? reiterated that GSR’s, NRS’s and RR’s scheme violated the clear and unambiguous
- terms of the Franchise Agreements (“City’s Final Interpretation”). Exhibit 5, City’s Final
o3| | Interpretation letter dated April 11, 2016.
24 78.  The City also reiterated that it would be advising all businesses that to
25|| avoid code enforcement issues by the City for violating the Franchise Agreements, the
26 businesses needed to comply with the following regarding the dispesal of recyclable
z; matetials covered by the Franchise Agreement:
(175 785,008
15
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1 [1lf the total amount of consideration paid by the generator to the
5 buyer or a buyer affiliated entity (e.g., a “container rental fee”) exceeds the
total amount received by the generator from the buyer or a buyer affiliated
3 entity (e.g., a “rebate”), the materials are being collected and transported
as a service, and are properly characterized as Collection Materials, not
4 Excluded Recyclable Materials.
5 Id. at p. 6 (emphasis added).
6
79.  The City's April 11, 20186, letter clearly held that GRS’s, NRS’s and RR's
7
g rebate scheme violated the terms of the Franchise Agreement.
9 80. These Defendants ignored and continue to ignore the City’s Initial
10|| Violation Notice, the City’s Formal Interpretation, the H&H Analysis and the City’s Final
1111 Interpretation letters.
12 81.  Further, and not surprisingly, these Defendants ignored and continue to
13
ignore the City’s and Reno Disposal's demands to cease and desist from further
14
{5 violations of the Franchise Agreements.
16 D. ONGOING VIOLATIONS OF FRANCHISE AGREEMENT.
17 82.  In addition to notifying GSR, NRS and RR that their actions violate the
18]| terms of the Franchise Agreements, the City and Reno Disposal have recently notified
19 various businesses in the City that their ongoing activities with these Defendants violate
20
o1 the Franchise Agreements.
20 83.  While a number of businesses have complied with the notifications and
23 | have come into compliance with the Franchise Agreement’s mandate, a number of
24|| businesses have refused to respond and/or are contending that they do not need to
25! come into compliance with the Franchise Agreement.
26 '
84. GSR, RR and NRS continue to actively seek to violate the terms of the
27
Franchise Agreement.
28
SIMONS LAW, PC
6490 . McCarran
Blvd,, #20
Reno, NV 89500
(775) 785-0088 1 6
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1 85. GSR’s, RR’s and NRS's actions have deprived Reno Disposal of over $1
2|1 million in revenue.
3 86. GSR’s, RR’s and NRS's actions have deprived the City of over $80,000 in
) revenue.
5
g/| VI- ENFORCEMENT OF THE FRANCHISE AGREEMENT.
7 87.  ltis undisputed that the City has the authority to displace competition for
8| the collection of recyclable materials that are treated as waste.
9 88. ltis also undisputed that the City has the authority to enter into the
19 Franchise Agreement granting Reno Disposal the exclusive right, duty and obligation to
1; collect and dispose of waste within the City.
13 89.  ltis also undisputed that the City has granted Reno Disposal the authority
14| to enforce against any third-party the terms, covenants and conditions of the Franchise
15 Agreement along with all City ordinances related thereto. Exh. 1, 110.14.
16 90.  [tis undisputed that Reno Municipal Code sections 10.08.040 and
:Z 10.08.090 provides that it is unlawful for GSR, RR and/or NRS to violate the terms of
19 the Franchise Agreement.
20 91.  ltis also undisputed that each violation of the Franchise Agreement
21)| and/or Reno Municipal Code is a misdemeanor subject to a fine of up to $1,000.00 or
22 imprisonment in the City jail not to exceed six months, or be punished by both fine and
23 imprisonment. RMC 1.04.010. Pursuant to RMC 1.04.010(b), each day's violation
z: constitutes a separate and distinct offense.
o6 92. ltis undisputed that GSR, RR and NRS are entering into business
27|| transactions whereby they collect fees for collecting and disposing of waste even
28| though the waste may contain recyclable material.
190 8. MoCamn
Reno, NV 89509
(I 0088 17
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VIl. RR’S VIOLATION OF THE EXEMPT HAULER ACCOUNTS.

2 93.  Under the terms of the Franchise Agreement, RR is only allowed to
3
collection waste, including recyclable waste material from specifically identified
4
5 customers that the City approved under the Franchise Agreement as “Exempted Hauler
6 Account”. Exh. 1, Arn. 1,p. 7.
7 94. RR's only Exempted Hauler Accounts are only those accounts identified
811 on Schedule 1 to the Franchise Agreement which accounts are as follows:
9 Anixter Fastner 990 North Hills Bivd,
10 Burlington Coat Factory 4055 S. Virginia Street
Curtis Brothers 572 Reactor Way
11 Griffen Logistics Gentry Way
Harry’s Quality Cars3055 Kietzke Way
12 Moana Nursery 1100 W. Moana
13 Moana Nursery 11301 S. Virginia St.
Moana Nursery 3260 Yori Ave/316 Gentry Way
14 Selective Real Estate Multiple
15/ 14
16 895.  Reno Disposal is informed and believes that RR has actively expanded its
17
waste collection services to other accounts that are not approved as Exempt Hauler
18
19 Accounts.
20 96.  Reno Disposal has requested information from RR regarding a complete

21| list of accounts RR is servicing under the Exempt Hauler Account exemption to the

22|| Franchise Agreement which RR has refused to respond.

23 FIRST CLAIM FOR RELIEF

24 (Intentional Interference with Contract—GSR, NRS, RR)

25 97.  Plaintiff incorporates all prior allegations as if fully set forth herein.

26 98.  Reno Disposal and the City are parties to the Franchise Agreement

il (defined to include both the Reno Francﬁise Agreement and the Castaway Franchise
SIMONS LAW, PC = Agreement).

6490 S, McCarran
Blvd,, #20

Reno, NV 89509
(775) 785-0088
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99.  Pursuant to the terms of the Franchise Agreement, each resident and

2|1 business in the City must contract with Reno Disposal to provide all of their waste
3 .
collection and removal.
4
5 100. The Franchise Agreement’s terms are unambiguous.
6 101.  The Franchise Agreement and the concurrent contractual relationships
71| created with each City ~esident and business are valid and existing contracts.
8 102. At all times these Defendants have had knowledge of the Franchise
9 Agreement and the concurrent contractual relationships created with each City resident
10 )
and business.
11
12 103. As discussed herein, these Defendants have engaged in intentional acts

13!| intended and designed to disrupt these contractual relationships.

14 104. There has been actual disruption of the contractual relationships.
15 105. Reno Disposal has incurred over $1 million in damages resuiting from
16

these Defendants’ conduct.

17
106. These Defendants have been guilty of oppressicn, fraud or malice,
18
19 express or implied, and Reno Disposal, in addition to its compensatory damages, is

op|| entitled to recover punitive damages against each Defendant for the sake of example

21]( and by way of punishing each Defendant.

22 107. As a further result of these Defendants’ conduct, Reno Disposal has been
23 forced to retain legal counsel and has incurred legal fees and costs that it is entitled to
24

recover.
25
o6 SECOND CILAIM FOR RELIEF

(Intentional Interference with Prospective Economic Advantage—GSR, NRS, RR)
27

108. Plaintiff incorporates all prior allegations as if fully set forth herein.
28
SIMONS LAW, PC 109. Reno Disposal and the City are parties to the Franchise Agreement

6490 S. McCarran
Blvd., #20

Reno, NV 89509
(775) 785-0088
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11| (defined to include both the Reno Franchise Agreement and the Castaway Franchise

2 Agreement).

3 110. Pursuant to the terms of the Franchise Agreement, each resident and

: business in the City must contract with Reno Disposal to provide all of their waste

6 collection and removal.

7 111. At all times these Defendants have had knowledge of the Franchise

8|| Agreement and that each City resident and business must contract with Reno Disposal

9!l forReno Disposal to perform all waste collection and hauling activities, including the
10 collection and hauling of waste material that is recyclable.
:; 112.  As discussed herein, these Defendants have engaged in intentional acts
13|| intended and designed to harm Reno Disposal, as well as the City, by preventing City
14|| residents and businesses from employing Reno Disposal to perform its franchise duties
15]| and obligations.
16 113.  These Defendants have no privilege or justification to interfere with Reno
:7 Disposal’s prospective contractual relations.
12 114.  As a result of these Defendants’ conduct, there has been actual disruption
ogi| of the prospective contractual relationships between Reno Disposal and City residents
21| and businesses.
22 115. Reno Disposal has incurred over $1 million in damages resulting from
23 these Defendants’ conduct.
2: 116. These Defendants have been guilty of oppression, fraud or malice,
og|| €xpressor implied, and Reno Disposal, in addition to its compensatory damages, is
o7|| entitled to recover punitive damages against each Defendant for the sake of example
28|| and by way of punishing each Defendant.

7 755088
20
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117.  As a further result of these Defendants’ conduct, Reno Disposal has been

2| forced to retain legal counsel and has incurred legal fees and costs that it is entitled to
3
recover.
4
THIRD CLAIM FOR RELIEF

S (Civil Conspiracy—GSR, NRS, RR)

6 118. Plaintiff incorporates all prior allegations as if fully set forth herein.

7

g 119.  As discussed herein, GSR, NRS and RR have agreed and engaged in

9 conduct intending to violate the Franchise Agreement and to interfere with Reno
10|| Disposal’s contract rights.
11 120. GSR, NRS and RR have agreed and engaged in conduct intending to
1211 violate the Franchise Agreement and to interfere with Reno Disposal’s contract rights.'
13

121.  As discussed herein, these Defendants have engaged in intentional acts
14
5 intended and designed to disrupt these contractual relationships causing harm to Reno
16 Disposal and the City.
17 122, There has been actual disruption of the contractual relationships.
18 123. Reno Disposal has incurred over $1 million in damages resulting from
1911 these Defendants’ conduct.
20
124. These Defendants have been guilty of oppression, fraud or malice,

21
05 express or implied, and Reno Disposal, in addition to its compensatory damages, is

og|| entitled to recover punitive damages against each Defendant for the sake of example

24| and by way of punishing each Defendant.

25 125.  As a further result of these Defendants’ conduct, Reno Disposal has been
26 forced to retain legal counsel and has incurred legal fees and costs that it is entitled to
27

recover,
28

SEMONS LAW, PC
6490 S. McCarran
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FOURTH CLAIM FOR RELIEF
(Civil Aiding and Abetting—GSR, NRS, RR)

126. Plaintiff incorporates all prior allegations as if fully set forth herein.

127. As discussed herein, GSR, NRS and RR have agreed and engaged in
conduct intending to violate the Franchise Agreement and to interfere with Reno
Disposal’s contract rights.

128. As further discussed herein, each Defendant has acted to breach duties

owed to Reno Disposal and the City.

O © ® N O o AW N

129. At all times, each other Defendant has been aware of their role in

117 promoting violations of the Franchise Agreement and interfering with Reno Disposal's

12 contract and prospective contract rights.

13 130. At all times, each other Defendant knowingly and substantially assisted
1: the others in effectuating such wrongful conduct.

16 131.  Reno Disposal has incurred over $1 million in damages resulting from

17|| these Defendants’ conduct.

18 132. These Defendants have been guilty of oppression, fraud or malice,

19 express or implied, and Reno Disposal, in addition to its compensatory damages, is

20 entitled to recover punitive damages against each Defendant for the éake of example
i; and by way of punishing each Defendant.

03 133. As a further result of these Defendants’ conduct, Reno Disposal has been

24|} forced to retain legal counsel and has incurred legal fees and costs that it is entitled to

25|| recover.

26 FIFTH CLLAIM FOR RELIEF
o7 (Code Violations—GSR, NRS, RR)
28 134. Plaintiff incorporates all prior allegations as if fully set forth herein.

SIMONS LAW, PC
6490 S. MeCarran
Blvd., i#20

Reno, NV 89509
(775) 785-0088
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135. The City granted Reno Disposal the authority to enforce against any third-
party the terms, covenants and conditions of the Franchise Agreement along with all
City ordinances related thereto. Exh. 1, 1110.14.

136. Reno Municipal Code sections 10.08.040 and 10.08.090 provide that it is
unlawful for GSR, RR and/or NRS to violate the terms of the Franchise Agreement,

137. Each violation of the Franchise Agreement and/or Reno Municipal Code is
a misdemeanor subject to a fine of up to $1,000.00 or imprisonment in the City jail not
to exceed six months, or be punished by both fine and imprisonment, RMC 1.04.010.

138. Pursuant to Reno Municipal Code section 1.04.010(b), each day's
violation constitutes a separate and distinct offense subject to fine.

139. These Defendants have been repeatedly notified that their conduct
described herein constitutes a breach of the Franchise Agreement.

140. These Defendants have refused to terminate their wrongful conduct.

141.  Accordingly, Reno Disposal is entitled to judgments of conviction against
each named Defendant along with a judgment imposing fines against each Defendant
in an amount commensurate with each Defendant's numerous breaches of the
Franchise Agreement.

142.  As a further result of these Defendants’ conduct, Reno Disposal has been
forced to retain legal counsel and has incurred legal fees and costs that it is entitled to
recover.

SIXTH CLAIM FOR RELIEF
(Breach of Franchise Agreement—GSR, NRS, RR)

. 143.  Plaintiff incorporates all prior allegations as if fully set forth herein.
144. The Franchise Agreement is a valid and enforceable contract.

145. Defendants have breached the Franchise Agreement by servicing

23
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1]| customers in violation of the Exempt Hauler Account provisions contained in the
2! Franchise Agreement and by collecting and disposing of waste in the City.
3
146. Defendants’ conduct has caused Reno Disposal damages in excess of
4
c $15,000.00.
6 147. As a further result of these Defendants’ conduct, Reno Disposal has been
7|| forced to retain legal counsel and has incurred legal fees and costs that it is entitied to
8|| recover.
9 SEVENTH CLAIM FOR RELIEF
10 (DECLARATORY RELIEF—GSR, NRS, RR)
11 148. Plaintiff incorporates all prior allegations as if fully set forth herein.
12 149, There exists a current justiciable controversy between Reno Disposal and
13
these Defendants concerning the rights and obligations contained within the Franchise
14
Agreement.
15
16 150. Pursuant to NRS 30.030 and 30.040, Reno Disposal is entitled to the
17|| following declaratory relief:
18 (a). that the Defendants’ scheme is a breach of the Franchise
19 Agreement;
20 _ .
(b).  that the Defendants are in breach of the Franchise
21
Agreement;
22
03 (c). that the Defendants must immediately cease and desist their
24 wrongful conduct; and
25 (d). that the Defendants owe Reno Disposal all amounts paid by any
26 City resident or business for every transaction performed in
27
violation of the Franchise Agreement.
28 :
SIMONS LA, PC 151. This controversy is ripe for adjudication.
Bivd., #20
Reno, NV 80509
(775) 785-0088 2 4
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1 152. Reno Disposal is entitled to-an award of its attorneys' fees and costs in
2 pursuing and protecting its interests.
® EIGHTH CLAIM FOR RELIEF
4 (Injunctive Relief—GSR, NRS, RR)
5 153. Plaintiff incorporates all prior allegations as if fully set forth herein.
6 154. Reno Disposal has a reasonable probability of success on the merits of its
; claims alleged in this Complaint, and is threatened with great and irreparable harm if
9 these Defendants, and each of them, are not enjoined from interfering with Reno
10|| Disposal’s franchise rights.
11 155. Reno Disposal faces irreparable harm in the absence of an injunction as
12|| these Defendants are continuing to breach the Franchise Agreement and actively
13 seeking new customers and soliciting them to breach the City’s franchise authority and
1: the conditions and terms of the Franchise Agreement.
16 156. On a balance of the equities, these Defendants will not be prejudiced by
17i| injunctive relief because their actions are wrongful and they are not permitted to ignore
18] | the City’s franchise authority or the conditions and terms of the Franchise Agreement.
19 157.  Injunctive relief is also in the public interest because it is Nevada’s public
20 policy to enforce franchises for the collection and disposal of waste materials.
i; 158. Reno Disposal has been forced to retain legal counsel and is entitled to
og| | anaward of its legal fees and costs incurred in this action.
24 NINTH CLAIM FOR RELIEF
o (VIOLATION OF NRS 444,585—GSR, NRS, RR)
26 159. Plaintiff incorporates all prior allegations as if fully set forth herein.
27 160. NRS 444.585 provides that only private recycling business and/or Reno
I 28|| Disposal are allowed to collect recyclable materials pursuant to the City’s solid waste
iM ,
B0
EEE
25
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1| management system implemented pursuant to the provisions of NRS 444.500.

2 161.  If the recyclable materials have value, the generator may sell the

3 materials under an arm’s length transaction to a third-party recycling company that is

: propetly licensed to perform recycling services in the City of Reno.

6 162. If the recyclable materials have no value and the generator of the

7|| materials is paying for the disposal of the recyclable materials to the recycling company,

8|| the materials are by definition waste and are subject to and governed by the City’s

9 franchise authority and Reno Disposal Franchise Agreement.
10 163. If the recyclable materials have no value and the generator of the
:; materials is paying for the disposal of the recyclable materials then only Reno Disposal
13| | has the right to collect those materials pursuant to NRS 444.585 and as detailed in the
14|| Franchise Agreement.
15 164. NRS 444.585(2) provides that unauthorized collection of recyclable
16 materials in violation of NRS 444.585 is a misdemeanor and 444.585(3) allows the City
:7 to enforce the provisions of this section against the violator.
1: 165. In addition, NRS 444.585(3) authorizes Reno Disposal to pursue a private
20| | right of action against GRS, NRS and RR for violating the provisions of NRS
21|| 444.585(1).
22 166. As detailed herein, GSR's, NRS's and RR’s scheme to circumvent the
23 City’s franchise authority and to improperly collect and dispose of waste materials under
2: the guise of “recycling” those materials is wrongful and violates the provisions of NRS
o6 444.585, the City's franchise authority and the terms of the City’s Franchise Agreement.
27 167. Pursuant to 444.585(3) Reno Disposal is entitled to treble damages
28|| against GSR, NRS and RR for the harm caused by their violations of the provisions of

E%:Jg"sz:%t‘élf;:f
(779 7850058
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111 NRS 444.585.
2 168. GSR’s, NRS'’s and RR's conduct has caused Reno Disposal harm in
3
excess of $15,000.00.
4
5 169. As a further result of these Defendants’ conduct, Reno Disposal has been
6 forced to retain legal counsel and has incurred fegal fees and costs that it is entitled to
7| | recover,
8 WHEREFORE, Reno Disposal prays for judgment against GSR, NRS and RR as
9 follows:
10 _ .
1. For damages in excess of $15,000.00 against each named Defendant;
11
12 2. For punitive damages in excess of $15,000.00 against each named
13|| Defendant;
14 3. For treble damages pursuant to NRS 444.585(3);
15 4. Forthe imposition of fines against each named Defendant in the amount
16 of $1,000 per day for each violation of the Franchise Agreement;
17 _
5. For injunctive relief as requested,;
18 ,
19 6. For declaratory relief as requested;
20 7. For reasonable attorney’s fees and costs; and
21 8 For such other relief as the Court deems just and proper.
2201 /11
2 711
24
/17
25
26 iy
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AFFIRMATION: The undersigned do hereby affirm that the preceding document

does not contain the social security number of any person.

1
DATED this E day of March, 2018.

SIMONS LAW, PC

MARK
Attorn

28
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VERIFICATION

STATE OF NEVADA );
88S.
COUNTY OF WASHOE )

GREG MARTINELLI, being first duly sworn, deposes and says under penalty of
perjury:

1. That he is a area manager and authorized representative of Reno
Disposal Company, Inc. (“Reno Disposal”), the plaintiff named herein, and that he is
authorized to execute this verification on Reno Disposal’s behalf.

2. That he has read the First Amended Verified Complaint and knows the
contents to be true thereof and that the same is true of his own knowledge, except as to

those matters stated on information and belief, and as to those maftters, he believes

GREG MARTINELLI

them to be true.

Subscribed and sworn to before me
this T*day of March, 2018 by
Greg Martinelli at Reno, Nevada.

NOTARY PUBLIC

JODI L. ALHASAN
%) Notary Publlc - State of Nevada :
5787/ Aopohiment Recorded it Washos Couniy
5" No: 14-13483-2 - Explres January 8, 2021 |
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that on this date | caused to be served a true copy of the FIRST AMENDED VERIFIED

COMPLAINT on all parties to this action by the method(s) indicated below:

'

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of SIMONS LAW, PC

by placing an original or true copy thereof in a sealed envelope, with sufficient
postage affixed thereto, in the United States mail at Reno, Nevada, addressed
to:
by using the Court's CM/ECF Electronic Notification System:

Del Hardy, Esq.

Stephanie Rice, Esq.

Richard Salvatore, Esq.

WINTER STREET LAW GROUP

Attorneys for NRS and RR

John P. Sande, Esq.
Attorneys for GSR

Matthew L. Jensen, Esq.
Attorneys for the City

by personal delivery/hand delivery addressed to:
by facsimile (fax) addressed to:

by Federal Express/UPS or other overnight delivery addressed to:

DATED this & i’/olt’a’y of March, 2018,

/_)’La @L\A@: Do

Employee 5t/Simons Law, PC

30

PA_0225



SIMONS LAW, PC
6490 8. McCarran
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EXCLUSIVE SERVICE AREA FRANCHISE AGREEMENT
COMMERCIAL SOLID WASTE AND
RECYCLABLE MATERIALS

THIS AGREEMENT is made and entered into in Reno, Nevada, on this HA day of November,
2012 {"Effective Date”}, betwaen the City of Reno, a political subdivislon of the State of Nevada,
{hereinafter calied “City"), and Reno DIsposal Company, Inc., a Nevada corporation {hereinafter called
"Contractor”), with reference to the following facts.

WITNESSETH:

WHEREAS, NRS 268.081 authorizes a City to displace or limit competition in the area of collection and
disposal of garbage and other waste; and

WHEREAS, NRS 268.083 authofizes a City to grant an exclusive franchise to any person to provide
garbage and waste collection and disposal services within tha boundaries of a City; and

WHEREAS, Chapter 5.90 of the Reno Municipal Code authorizes the City €oundl to award an exclusive
franchise for collection, hauling and disposal of all Solid Waste and Racyclable Material, as defined
hereln, within the City; and

WHEREAS, the City of Renc City Council has determined that the public health, safety and welfare of lts
residents require that certain commercial Solld Waste and Recyclzble Matesial Collection Services (as
defined herein} be provided under one or more Commercial Franchise Agreements [as defined herein}
by current service providers meeting the Contractor Qualifications (as defined in this Agreement}, which
Commercial Franchise Agreements provide the exclusive right and obligation to Contractor and other
service providers to provide Collection Services in Exclustve Service Areas (as defined herein} in the City.

WHEREAS, Contyactor has represented and warranted to City that it has the experience and
qualifications to provide the Collection Services;

WHEREAS, City declares its intention of maintaining reasonable rates for reliable, proven collection and
transportation of Solid Waste and Recyclable Material in an environmentally sound manner, within the
City;

WHEREAS, City and Contractor have agreed to enter into this Agreement to set forth the terms,
covenants and conditions relating to the provision of the Collectlon Services by Contractor,

NOW, THEREFORE, for and in consideration of the covenants and agreements herein contained and for
other valuabie consideration, the receipt of which is hereby specifically acknowladged, the parties
herezo do herehy apree as follows:

ARTICLE 1
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DEFINITIONS

For purposes of this Agreement the Tollowing words or phrases shall have the following meanings. To
the extent of any inconsistency between the definftions of the following terms provided in this Article
and the use or definition of thase terms that may appear in related City, County, State or Federal laws,
ordinances or regulations, the followitig definitions shall be used in the Interpretation of this Agreement.

“Affiliate(s)” means an entity controlled by, controlling or under common control with Contracter.
"Control” and derivations thereof means tie ability to control, through ownership of equity interests or
contract, the management and affairs of the entity.

“Agreement” means this Agreement between the City and Contractor, including all exhibits and future
amendments.

“Applicable Law” means ali Federal, State and local faws, ordinances, regulations, rules, orders,
judgments, decrees, resaltrians, permits, approvals, or other type of requirement impased by any
governmental agency having jurisdiction aver the collection and disposition of Solid Waste or Recyclable
Materials, including those that are in force and effective as of the Effective Date, as well as such
additions and changes thereto as become effective by means of their enactment, amendment,'issuance
or promuigation at any time after the Effective Date and during the Term of this Agreement.

“Approved Recyciable Materials” means the Recyclable Materiafs approved for recyding under this
Agreement, which are listed on Exhibit A attached hereto and which may be thanged from time to time
by agreement of Contractor and €hty, excluding Exduded Recyclable Materials.

“Bin” means an industry standard receptacle for Solid Waste or other materials provided by the
Contractor, having a tapacity less than seven (7} cublcyards and that genesally fas a tight-fitting,
attached [id, and is designed to'be dumped mechanilly into a front-loading or fear-loading Collection
vehicle,

“8ulky ltems” means all discarded waste matter that s tao jarge to be placed in a Cart, including
appliances not contalning ¢hiorofluorocarbons, fumnfture, carpets, mattresses, and simllar large items
that require special handling due generally to their size, excluding Excluded Materials,

“Cart” means an industry standard, wheeled Container of approximate thirty-five(35), sixty-four (64),
and ninety-six (96} gallon capacity pravided by Contractor to Customers for Collection of Solid Waste or

Recyciables.
“Cart Service” means provision of Collection Services using Carts.

“City Collection Services” means the Coflection Services provided by Contractor to City as provided in
Section 3.7.

“City Councll” means the governing legislative body of the City of Reno,

"Change in Law” means the following evenits or conditions:

2
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] Enactment, adoption, promulgation, lssuance, modification, orwritten change or initial public
announcement or enforcement in administrative or judicial interpretation of any Applicable Law
occurTing on or after the Effective Date; or

it Order or judgment of any governmicntaf bady, issued on or after the Effective Date, to the
extent such order or judgment is not the result of willful ar negligent action, error or omission or lack of
reasonable diligence of Cortractos; provided, however, that the cantesting in good faith or the failure in
goad faith to contest any such order or judgment shall nut constitute or be constryed as such a willful or
negligent action, error, or-omission er fack of reascnable diligenez,

“Change fn Scope” is a material change in the type, extent, or leve! of Collection Services or. the Exclusive

Service Area,

“Collection” {and “Collect,” “Collected and “Coliecting”) means the pickup and removal by Contractor
from Commercial Customers in thie Exclusive Service Area of Solid Waste and Approved Recydable
Materials and transportation and delivery of such matertal to an appropriate Desighated Facility for such
mazterals.

“Collection Materials” means alf Solid Waste and Approved Recyclable Materials generated, produced or
accumulated by Commercial Customers, excluding i) Excluded Materials, i) Excluded Recydable
Materials, i) Exempted Drop Box Materials and iv) Exemnpted Hauler Account Materials,

“Caliection Services™ means the Collection of Collection Matersals from Commerctal Customers in
Contractor's Exclusive Service Area to be provided by Contractor hereunder and more fully described in
the Scope of Services, excluding 1) Excluded Materials, i) Excluded Recyclable Materials, ifi) Exampted
Drop Box Materials and iv} Exempted Hauler Account Materials.

"Commercial Activity” means all activity of a business, commerdal, industrial, financfal, institutional,
govzromental or similar nature, including without limitation Multi-Family Complexes. Commercial
Aciivlty hereunder is intended to be defined and interpreted broadly to include al} actjvities other than
residential activities and uses (other than Multi-Family Complexes).

“Commercial Customers” means alf non-residentiaj Customers including businesses, institutions,
govemmental agencies conducting Commercial Activity in Contractor’s Exclusive Service Avea, Including
Mukl-Family Complexes,

“Commertial Franchise Agreements” means this Agreement and the other similar agreement betwean
the City and the other franchised service provider for the collection and transportation of Solid Waste
and Recyclable Materials from Comimercial Customers in exclusive setvice areas In the City.

“Community Collection Locatian(s}” means an area in which the Contractor has placed a Compactor or
Container in a central location to service multiple businesses at the specific request of the City or certain

Commerdial Customers, and agreed to by Contractor.

11312
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“Compactor,” “Compactors,” “Compactor Service” means any Bla or other Container incorporating a
bullt-in mechanism to reduce waste voiume by crushing action or other compacting method,

“Construction and Demolition Debris” means debris resulting from construction, remodeling, repair,
renovation, demolltion, excavation, dredging, grubbing and related cleanup of residentfal, commercial
or governmental buildings or other structures and pavement, Including without limitation construction
materials, rubble, bricks, concrete, other mzsonry matetials, soil, rock, lumber, rebar, paving materials
and vegetation, including tree stumps. Materials resulting from landscape maintenance are not
Construction and Demalitlon Debris.

“Consumer Price Index” or “CPI” means the Consumer Price Index, Al Urban Consumers, U.S, City
fverage-ltem: Garbage and Trash Collection {1982=100) a5 published by the United States Department

of Labor, Bureau of Labor Statistics {"CPI), or any successor index. '

“Contalners” means €arts, Bins, and Orop Boxes or other containars provided by Contractor and
identified on the Scope of Services for use to provide Collertinn Services.

“Contractor” means the Party identified as Contractor on page 1 of this Agreement,

“City” means the legal entity known as the City of Reno, Nevada, a political subdivision of the State of
Nevada.

“City Representative” means the City Managet, or hisfher designee, who may be a City official,
employee or an agent of City specifically deslgnated to serve as the City Representative and authorized
to acton behalf of the City hereunder.

“Customer” means the persons or entitles receiving Collection Services.

“Designated Facility” means the transfer station, disposal facility, material recovery facillty, eco-center
recyzling facility or any similar facility designated by the City in accordance with that certain long-term
Solid Waste Transfer and Disposal Agreement enteted into by the City, pursuant to which the City has
provided fer the environmentally safe and sound handling, processing, transfer, transport, recycling and
Disposal of all Sofid Waste and Approved Recyclable Materials generated within the City, and where
Contractor shall be required to deliver all Collection Materiats.

“Disposal Agreement” Is the agreement defined in Section 4.4 of this Agreement, and !l amendments,
extensions, renewals and replacements thereof.

'Disposl;“ “Disposing,” “Dispose,” or “Disposed” means the final landfili disposal of Sofid Waste
Collected by Contractor, but does notinclude uther beneficial uses such as alternative daily cover.

"Diverted® means the tonnage or percentage of Collected Collection Materials that are not Disposed.

“Drop Box" means an industry standard receptacle for Solid Waste or other materials pravided by the
Contractor, generally having a capacity equal to or greater than ten (10) cubic yards.

11132
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"gffecﬁve Date” means the date on which this Agreement fs fully executed by the Partles, as reflected ' }
on page 1 of this Agreement. ’

“Exciuded Materials” means: (i} Hazardous Waste; {ii) Medical and Infectious Waste; (iif) volatile,
©orrosive, biomedical, infectiaus, biohazardous, and toxic substances or material, induding without
limitation batteries; (v} waste that Contractor reascnably believes would, as a result of or upon :
disposal, be a violation of Federal, State, or local law, regulation or ordinance, including land use
restictions or condiitions; (v) waste that in Contractor's reasonable opinfon would present a significant -
risk to human health or the environment, cause a nuisance or otherwise create of expose Contractor or ;
Lity to potential liabllity; (vi) electronic waste determined by Contractor to be Excluded Materials
(inciuding without fimitation television sets, computers and computer companents}; (vii} materials
collected andd protessed at fendering faciitles; {vitf} Spacial Waste, (i) incidental amounts of Self-Haul
materiats which are delivered by an individual directly to a transfer station, recycling fatility or Disposal
facility in a manner consistent with City ordinances and codes and other applicable taws; (x)
Construction and Demofition Debris; (i) materials which otherwise would constitute Collection
Materials that are removed from premises by landseaping, gardening, cleaning service, anpliance sale
and service company or construction contractors as an incidentaf part of a gendening, landscaping, tree
trimming, deaning, maintenance, appliance sale or servica or construction or similar service offered by
that service provider, using its own personnel and equipment, rather than as 2 hauling service; [xi1)
Scrap Metals; (it} Paper Shredder Materials; (xiv) Bulky items and ltems Contractor determines to be
excessively bulky or heavy; and (xv) Source Separated Recyclable Materials donated by the generator to
any Unfted States revenue Coda Section 501{c) 3 or other federally recognized nen-profit organizatian,
Induding charities, youth groups and civic orgenizations, which materials may be transported from the

non-prafit organization by Self-Haut or by a third party hauler,

e g —— mthe ot e e B o

"Excluded Recyclable Materials” means either or both i) Approved Recyclable Materials from
Commerciat Activity that are aj separated by the generator thereof fromi 2l other materials and which
contain not less than ninety percent {90%} Approved Recycloble Materials and b} sold by the generator
* thereof directly to  buyer of Recyclable Material 2t market price, title to which materlals transfors to
the buyer upon collection or pickup of such materfals, but excluding such materials collected and
transported as a service, and &) any other Recyciable Materials that are not Approved Recyclable

Materials,

"Bxclesive Service Area” means the geographic territory within the City in which the Contractor shall
have the exclusive right and obligation to conduet Collection Services, as described on Exhibit B zttachad
hereto, as such geographic territory may change from time to time as provided under this Agreament.,
When used In the plural in this Agreement, the term ("Exclusiva Servics Areas”) refers to all such
tersitory within the City cansidered collectively, within which exclusive Collection Services are to ba
provided, either by Contractor pursuant to this Agreement, or by another service provider pursuant to i
another Comsmerdial Franchise Agreement. All the Exclusive Service Areas In the City are described an |
Extiibit B attached hereto, The Exclusive Service Areas shall be subject to the boundary adjustment ) 1
process described in Section 3.12 hereof. In addition, if after the Effective Date land s annexed or f
otherwise added to the City of which is not then in one of the Exclusive Service Areas [*Annexed Land™), .

5
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the Annexed tand shall be added to one or more Exclusive Services Areas a5 follows. Ifthe Annexed
Land is contiguous to the Exclusive Service Ares of only one service provider urder a Commerdial
Franchlse Agreement, then the Annexed Land shall be added ta that service providers Exclusive Servica
area. Ifthe Annexed Land is contiguous to the Exclusive Service Area of more than one service provider,
or if the Annexed Area is ot contigious to the City, the Annexed Area shall be dividad and added to the
respective Exclusive Service Areas in proportion to the respective Proportionate Share of each service
provider and City, Contractor and such other service providers will negotiate in good falth to agree on
the allocation of the Annexed Area; provided that if such parties cannot agree within 60 days on the
allocation of the Annexed Area, the determination of the City in accordance with this Section shal| be
final.

"Exerpted Drop-Box” means an industry standard, cpen top metal rolt-off container (also sometimes
referred to as a "lugger” or “dino®), equipped for being mechanically rolled onto 2 vehicle, for colfection
and transportation of $ofid Waste or Recyclable Materials:

{i} With a capacity of not less than ten (10} cublc yards;

() Which is dellverad to and left at a Customer’s site for deposit therein of Exempted Drop
Eax Materials, then picked up and transported to a materials processing or disposal facility for
emptying; and,

i) Excluding a) Compactors, b) Bins, ¢} containers or receptacles emptied or serviced by
front loader vehicles, d) any vehicle into which the materials are deposited at the time of collection at
the collection site and e) any other container, receptacle or vehide not described in subsections {i) and
(¥} in this definition above.

“Exernpted Drop Box Materials* means Solid Waste and Approved Recyclable Material collected and
transported in an Exempted Drop Box using Exempted Drop Box Services, but exciudes;

0 Garbage; and,
{M  Compacted Solid Waste and compacted Approved Recyclable Materials,

“Exempted Drop Box Services” rieans the collection and transportation by an Exempted Hauler of
Exzinpted Drop Box Materfals, using an Exempted Drop Box, performed as Temporary Service and
exduding any collectian or transportation that would replace, limit or reduce Permanent Service
Collection by Contractor. The provision of Exempted Drop Box Services shall notlimit or amend the
obllgation of Operators or ather Commercial Customers to subscribe to Collection Services under
Section 3.5 of this Agreement. Examples of Exempted Drop Box Services include {each of which are
hereby excluded from the exelusive franchise of Contractor under this Agreement and which may be
collected and hauled by Exempted Haulers using Exempted Drop Box Services), in each case by
Exempted Haulers using an Exempted Drop Boy, 1) the collection and transportation of landscaplng and
related materials generated by landscaping, gardening, pruning, tree trimming and other fandsca pe
malntenance service providers 7j) the collection and transportation of Exempted Drop Box Materials
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generated at special events {but excluding materials which are the subject of Permanent Sesvices atthe
event location), Jif) the coliection and transportation of Exemptéd Drop Box Materials under single
occurrence service contracts or arrangements for collection and transportation of Exempted Drop Box
Materials and iv) coltection and transportation of Exempted Drop Box Materfals generated in
connection with accasional, imegularly scheduled cleanup and disposal by customers.

"Exempted Facility” means of Nevada Recydling & Salvage, a Nevada limited Hability company, and ity
premises located at 1085 Telegraph Street, Reno, Nevada, or replacement premises thereof {“*NRS"}.

“Exernpted Facility Materials” means Collection Materials delivered to and accepted, processed, and
recycled or disposed by the Fxempted Facllity i} in an amount equal to or fess than the Exempted Facility
Meteda! Limit sid 1) excitding Garbage. '

“Exempted Facility Matarials Limit” for NRS shall be a tota] annual volume of Exempted Facility Matetials
from Contractor and the service provider under the other Commerdial Franchise Agreement not
exceeding One Hundred Twenty Five Thousand 125,000 cubic yards, which limit amount shall be
increased annually in proportion to the percentage increase jn the GDP. The first annual increase shall
occlr on January 1, 2014 (“Limit Adjustment Date*). The Exempted Facility Matetials Limit shall b
ircreased In propertion to the percentage increase in the GDP over the most recent 12 month period
ending on October 1 of the year precading the Limit Adjustment Date (or the most recently published
GDP for a 12 month perfod ending prior to Octoher 1 of the preceding véar). The calculation of the
increase shall be provided by the Exemjtad-Facllity to the City na later than December 1 of the year
preceding the Limit Adjustment Date. For purposes hereof, "GDP” shall mean the Gross Domestic
Praduct for the Reno-Sparks Matrapolitan Area, all industsies, as published by the U.S. Department of
Cemmerce. The term Exempted Facility, Materials Limit as used herein shall mean the Exempted Facllity
Materials kimit as adjusted iy increases fn the GDP as determined in accordance with this defipition.

“Bxempted Haulers”. means parsons or entities: {f) licensed as of October 24, 2012 by the City and the
Washoe County Health District to collect and transport Solid Waste and Recyclable Materials in the City
of Renc; and, {ii) actively engaged, as its primary business, in the coflaction and transpottation of Solid
Weste and Recyclable Materials In the City of Reno as of October 24, 2012, including Cantractor. Al
bBxempted Hauters are listed on Schedule 1 attached hereto.

“Exempted Hauler Account® means a contract or account T} established on or before October 24,2032
and continuing as of Octobear 24, 2012; 1) under or pursuant to which contract or account an Exempted
Hatder has provided collection and transportation of Solid Waste and/or Recyclable Materials from
Commercial Activity on a regularly scheduled, recurring basis; iii} to a customer identified on Schedule 1;
and iv) approved by the City. Al approved Exempted Hauler Accounts of each Exempted Hauler,
including the name and address of each tustomer to which sesvice Is provided for each Exempted Hauler
Account, is identiied on Schedule 1 attached hereto.

“Exempted Hauler Account Material” means Selid Waste and Recyclable Materiaj collected from an
identified customer under an Exempted Account and {ransported by such Exempted Hauler using
Exempted Hauler Account Servites, but excluding Garbage.
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"Exempted Hauler Account Services”™ means the collection and transportation by an Exempted Hauler of
Exempted Hauler Account Materials fram an Exempted Hauler Actount,

“Extension Term” means one or more extensions of the Term of this Agrasment, as provided under
Section 3.1(B).

“Food Waste” means all compostable pre-consumer and post-consumer food waste, such as whole or
partial pieces of produce, meats, banes, cheese, bread, cereals, coffee grounds and egg shells, and food-
<oiled paper such as paper napkins, paper towels, paper plates, coffes filters, paper take-out boxes,
pizza boxes, paper milk cartons or other paper products accepted by the Contracter's selected
composting facility or other processing facility and that has been Source Separated and placed in a
Contziner for Recycling. Food Wasta shall not incdlude dead animals waighiog ovar 15 pounds, piastics,
diapers, cat iitter, liquid wastes, pet wastes or other materials prohibited by the selected composting or
other processing facility. The materiafs accepted by composting site selected by Contractor may change
from time to time and the definition of Food Waste shall change accordingfy.

“Franchise Fee” means a uniform fee payable to the City and equal to a peiteniage of the Gross
Receipts collected by Contractor, as established and adjusted by the Reno City Council as provided in
this Agreement. The Franchise Fee at the Effective Date is equal to eight percent {8%) of the Gross
Receipts tollected by Contractor under this Agreement,

“Franchise Hauler Terms” means as provided in the Disposal Agreement.

“Garbage” means putrescible animal and vegetable waste resulting from the handling, storage,
preparation, cocking and sale and serving of food and beverage, excluding Excluded Materals and
Source Separated Food Waste that is actually Recycled. The mixing, addition, or commingling of
Garbage with rubbish, trash or other waste matter, exclusive of items i) through viii) inclusive under the
definition of Excluded Materials, renders the entire resulting mixture as Garbage.

“Green Waste” means Source Separated biodegradable materials including branches {less than three [3)
inches in diameter), brush, cut flowers, dead plants, grass clippings, house plants, leaves, pruning’s,
shrubs, weeds, wood (uncoated and untreated), wood chips, yard trimmings, Christmas trees {placed in
Carts/Bins, with no stands, flocking, and/or decorations, and cut into two {2)-foot sections} that has
been placed in a Container for Recyding, excluding Excluded Materials,

“Gross Receipts” means the Rate Revenues actually recelved, including all money, cash, receipts,
property or other thing of value collected by Contractor from Customenrs for the Collection Services
described on the Scope of Services, but exciuding any revenues, recelpts or proceeds from other
sources. Gross Raceipts does not include proceeds from Special Services or from the sale of Recydabie

Materials.

*Hazardous Waste” means hazardous waste as defined in Nevada Revised Statutes 459,430, hazardous
substance as defined in Nevada Revised Statute 452.429 and other hazardous or toxle materials as
defined under any other local, state or federal law.

1113512
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“Medical and Infectious Waste® means biomadical waste generated at hospitals, public or privata
medical clinics, dental offices, research iaboratories, pharmaceutical industries, blood banks,
mottuaries, veterinary facilities, and other skmilar establishments.

LA naigp:

*Multi-Famity Complex” means a multiple-unit Residence with five {5) or mare units, some of which are
attached, which zre bifled collectively for Collection Services hereunder.

“Operating Standards” means the addftfanat terms and conditions attached to this Agreement as Exhibit
Cwhich are made a part hereof and incarporated herein by reference and which shall be applicable to
all service providers under all Commercial Franchise Agreements. !

“Operative Date” means the date from and sfter which Contractar shalt ke raspensibla 15 provide
Collection Services to Customers in acoordance with the terms of this Agreement, which shall be no later
than twelve (12) months after the Effective Date. The Operative Date shall be provided in writing by
Contractor to City not less than 30 days prior to the estimated Operative Date.

Party” or “Parties” means City or Contractor individually, or City and Contractor, respectively. - ' i

"Permanent Services* means Collection Services that generally or usually occur on a regularly scheduled,
recurzing basis,

“Permitted Transferee® means i) an Affiliate of Contractor and i) a service provider under another
Commercial Servics Agreement.

“Paper Shredder Materfals” means paper and similar paper products and the products and residue
resulting from sheedding thereof collected and shredded by properly licensed service providers .
providing paper shrédding services. :

“Proportionate Share” of Contractor is Eighty and 50/100 percent (80.50%).
“Qualifications” means the Asslgn'ee Qualifications, as defined in Section 11.7 of this Azreement.
“Quaiified Service Contract” means as provided in Section 3.13 of this Agreement, :

“Rate Revenues” means the revenues from the Rates billed to and collected from Customers ay
Contractor for provision of Collection Services.

“Rates” or “Rate” means the umount each and all Customers shall be charged by Contractar for
Collaction Services under this Agreemeat as provided on the Scope of Services and the Transition Rates
appiicable durlng the Transition Perlod, which Rates or Rate may be adjusted from time to time during
the Term as provided under this Agreement.

"Recyclable Materials" or "Recyclables” means materials that can be processed and retumed to the

ecaromic mainstream in the form of raw materials or preducts, including without Bmitation materials
that become capable of being recycled using new methods, processes or technology developed or
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Implemented after the Effective Date, indluding Source Separated Green Waste and Source Separated
Food Waste. :

“Recycle”, "Recycled”, "Recycling” means thz process of Collection, sorting, cleansing, treating and
recanstituting of Recyclable Materials that viould otherwise be disposed of, and returning them to the
economy in the form of raw materials for new, reused, repaired, refabricated, remanufactured, or
reconstituted products.

"Recyeling Container{s)” means Containers shown on the Scope of Services, provided and designated by
Contractor for use for Recyeling of Recyclable Materials, and identified far Recyellng use by labeis or
signs on the Recycling Container specifying Retycling use, by using Recycling Containers or portions
therectof s different color than Containers Used for Cofleciion of Soiid Wasie, or by other means.
*Recycling Facility” means a fully permitted, Destgnated Facility at which Recycling occurs of Recydable
Materials.

“Residue” or “Residuals” means materlals which remain after processing Recyclzble Materials which
cannot ba Recycled, marketed, or otherwise utilized, Including, but not limited to, materials such as
contaminated paper, putrescible waste, and other debris.

"Retum on Revenue” means as provided in Section 6.2 hereof.

“Scope of Services™ means the Scope of Services attached hereto as Exhibit D, which specifies each
eategory ar type of Collection Services, the Rates applicable to the Collection Services, certain other
charges and fees which may be charged by Contractor, and certain other terms.

“Self-Haul” or “Seif-Hauler* means that any generator of Recyclable Materials from Commercial Activity
may itself (for a commercial generator, this means performance of all collection and transportation
services by an individuat listed on its payral as ari employee}, but not by or through'an agent, contractor
orather third party, collect, transport and deliver those Recyclable Materials generated within the City
by that generator only; provided, however, all Self-Haul owners and occupants shall be required to
subscribe to Collection Services as provided under this Agreement, unless exempted under Section 3.5
of this Agreement.

*Single-Stream Recydling” means the use of a single Container to collect Source Separated Recyclables
ona ca-mingled basis,

“Snapshot Program® means a photo documentation program used by Contractor te notify Commergial
Customers who are producing Collection Materials In excess of their eurrent service level, which sutijects
the Customer to additional fees and charges for the collection of the excess material.

“Solid Waste™ means all putrescible and nonputrescible waste matter in solid or semisolid form,
inciuding but not limited to rubbish, Garbage, ashes, refuse, and Residue, but excluding Excluded
Materials.
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“Source Separated” means the separation f any materlal or category of materials from other materals
by the generator at the point or place of gereration. :

"Source Separated Recyclablas* means Appraved Recyclable Materials that are separated by the
genetrator thereof from all materfals other than Approved Recytlable Materials and properly prepared
and placed togetherin a Recycling Container for Collection,

“Special Services” means various coflection znd othar services to which Contractor is not granted the

exclusive right of Collection under this Agreement and of which Contractor is not required to provide

Collection under this Agreement, but which sarvices Contractor dt its option may offer to its Customers
“and to others anywhere in the City at rates and charges determined by Contractor.

“Spedal Waste” includes any materials that under curvent or future statute, ordinance or regulation
tequire the application of special treatment, handling, or disposal practices beyond those normatly
required for Solid Waste. As defined for purpoases of this Agreement, “Special Waste” shall be deemed
to include, without limitation, all of the following: flammatle waste; liquid waste transparted in a bulk
tanker; sewage sludge; pollution controf process waste; residue and debris from cleanup of a spill or
release of chemical substances, contaminated soil, waste, residue, debris, and articles from the cleanup
ofa site or facility formerly used for the generation, storage, treatment, Recyciing, reclamation, or
Disposal of any othar Special Wastes; dead animals; manure; waste water; explosive substances;
radioactive substances; fluorescent tubes; and abandoned or discarded autamobiles, trucks,
motorcycles or parts thereof, including tires.and vehicle batteries.

“subsidy Fee™ means a uniform fee equalto Contractor's Proportionate Share of the Balancing Payment,
asdefined under the Exclusive Franchise Agreament for Residentizl Solid Waste and Recyclable
Materials between Contractor and City of approximately even date with this Agreement, as the
Balanclng Payment may be adjusted from tims to time. .

“Temporary Service” means Exemptad Drop Box Service that is: {i) temporary and not recurring; (i
provided for a period of 60 days or less; and, {ili) excludes Permanent Services,

“Term™ means the period provided in Section 3.1 (A), as extended by any Extension Terms under Section
3.1(B}.

*Transition Period” means the period commencing on the Effective Date and ending on January 1, 2015,

“Transition Rates” means the Rates applicable during the Transition Period 1o each commercial
customer who is a party to Qualified Service Contract, as more fully provided in Sectlon 3.13 of this
Agreament, .

"Werking Days” means, unless otherwise specified, Monday through Friday, excluding legal holidays,

ARTICLE 2
CONTRACTOR’S REFRESENTATIONS, WARRANTIES
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21 REPRESENTATIONS AND WARRANTIES OF CONTRACTOR

Contractor represents and warrants to City as tollows:

A BUSINESS STATUS

Contractor is a corporation duly arganized, vafidly existing, and in good standing under the laws of the !
State of Nevada, Contractor is qualified to transact business In the State of Nevada and has the
corporate power to own its properties and to carry on its business as now owned and operated and as
required by this Agreement.

8. CORPORATE AUTHORIZATION

Contractor has the authority to enter into and perform its obligations under this Apreement. The Board
of Directors of Contractor has taken all actions required by law, its articles of Incorporation, its bylaws or
otherwise to authorize the execution of this Agreement. Each individual signing this Agreement
represents and warrants that he or she is duly authorized to execute and deliver this Agreement on ‘ i

- behalf of Contractor, such that this Agreement shall constitute a valid and hinding obfigation of
Contractor enforceabie in full accordance with its terms, except only to the extent Emited by applicable
bankrupicy, insolvency, reorgankzation, moratorium or other laws of general appfication relating to or
affecting enforcement of creditors' rights.

c NO CONFLCT :

Contractor warrants and represents that, to Contractor's knowledge, as of the Effective Date neither the 4
execution nor the delivery by Contractor of this Agreement nor the performance by Contractor of its
obligations hereunder: (i) conflicts with, violates, or results in a breach of any law or governmental
regulation applicable to Contractor; or (iij conflicts with, violates, or results in a breach of any term or
condition of any Judgrment, decree, agreement {including, without limitation, the certificate of
inzorporation of Contractor), or instrument to which Contractor is a party or by which Contractor or any
of its properties or assets are bound, or constitutes o default under any such judgment, decres,
agreement or instrument.

b, INFORMATION SUPPLIED BY CONTRACTOR

To Contractor’s knowledge the information supplied by Contractor in all written submittals made in
connection with procurement of Contractor's services, including Contractor's financial information, is
true, accurate, correct, and complete In all material respects on and as of the Effective Date of this
Agreement.

E. CONTRACTOR QUALIFICATIONS

Contractor warrants and represents it has the experience, financal capability and operationat capability

to perform the Contractor’s duties and obligatiens under this Agreement and meets or exceeds the

Contractor Qualifications. :
|
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22 CONTRACTOR QUALIFICATIONS, ESTABLISHMENT OF EXCLUSIVE SERVICE AREA BOUNDARIES

Prior to the Effective Date, City requested collective advice of certain commercial solid waste haulers
meeting the Contractor Qualifications and then providing solid waste and related hauling services
concerning recommended boundaries for the Exclusive Service Areas. The City established the location
and boundaries of each Exclusive Service Area in proportion to each qualified service provider’s then
existing Proportionate Share of the permanent revenues from hauling services collected by alithe
qualified service providers in Reno. Contractor and the other qualified service providers participated in
the process created by and under the supervision of the City. The recommendations of the service
providers were strictly advisory and the City reserved fall autharity to accept, reject or modify the
recommendations, 1o establish Exclusive Service Area boundaries of the City’s choasing, or to continue
to operate without Exclusive Service Areas consistent with its obligations under applicable law.
Contractor stipufates that it participated in the City's process in good faith, and Contactor hereby
warrants that its financlal materials, disclosures and representations regarding its Customer base and
revenues in the City, as of the dates provided to City, are true; correct @nd complete.

ARTICLE3
COLLECTION SERVICES AGREEMENT

31 AGREEMENT TERM; EXTENSIONS; PERIODIC REVIEW
A Terin

This Agreement shall be effective during the Texm, which shall commence on the £ffective Date and
shall expire on the date 17 years thereafter on November 1 _, 2029 (“Expiration Date”), unless
extended as provided in Section 3.1 {B} below.

B Extension Terms; Termination

The initial Term of this Agreement and each Extension Term of this Agreement shall bz automatically
extznded for an additional five (5) year Extension Yerm unless City or Contractor provides written notice
of tarmination not less than five (5) years prior to the expiration of the Initfal Term and each Extension
Term. Contractor shall be entitled to terminate this Agreement effective anytime during the last 3 years
of the initial Term upon not less than twenty four (24} months prior written notice to City.

C Periodic Review by City and Contractor of Coliection Services

1 Puring the 24 month pericd {“Review Periad”) commending on the date five (5) years after the
Effective Date {“First Review Period Commencement Date™} and on the date of each successive five (5)
year anniversary after the First Review Period Commencement Date during the initlal Tenm and alt |
Extension Terms, each of the City or Contractor may [nitlate, conduct and compléte the review ofthe I
operation of the Collection Services under this Agreement, In order to i) assess the effeciiveness of the
Collection Services and ii} identify areas for possible improvement [*Review”}. Either City or Contractor |
may provide written notice to the other {“Review Notice”) stating, in reasanable detall, the natura,
scope and spedific areas for review, but the provision of the Review Notice shall not be a condition
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precedent to the Review and Review Notice contents shall not {imit the nature, scope or specific areas of
the Review,

2, City and Contractor shail during the Review Period cooperate in good faith to conduct the
review of the Coflection Services. Ifas & resuit of the Review either or both the City or Contractor
determine.impravements to the Collection Services would be benefidal, i) City and Contractor shall
cooperatively prepare a written report reflecting the results of the Review, the aspects of the Collection
Services suggested for improvement and any amendments to this Agreement necessary to make such
improvements {*Report™) and ii) Contracter and the City will conduct, in good faith, discussions and
negotiations concerning any improvements to the Collection Services, including any related
amendments to this Agreement; provided, however, neither City nor Contractor shall ba obligated to
agree to any cianges to the Collection Servicas or amendments to this Agreement. The Report shall
provide, in reasonable detall, the findings of the Review, together with any recommendations for
improvements or clranges to the Collection Services and rejated amendments to this Agresment. if the
City and Contractor do not agree on all of the contents ofthe ‘Report orthe recommendations, the
Report shall include the positions of both City and Contractor. The Review, preparation of the Report
and all discussions and negotiations shall be completed on er before the expiration of the Review
Period. If Contractor and City agree to changes to the Collection Services orF agree to amend this
Agreement, the amendment will be executed on or prior to the expiration of the Review Period and the
changes te the Collection Servites will be implemented as soon as reasonably possible thereafter.

3.2 COLLECTION SERViCES AGREEMENT
A, Services Provided; Exclusive Right and O‘bllgatlun; Excaptions to Exclusive Right

City hereby grants Contractor, and Contractor shall have throughout the Term of this Agreement, except
as provided in Sections 3.2 D and 4.4 L hereof, the exclusive right, privilege, franchise and obligation
within the Exclusive Service Area of Contratter to provide Collection Services to Commercial Customers.
No person or entity other than Contractor and its subcontractors shall i) collect Collection Materials in
Contractor's Exclusive Service Area, i) transport anywhere In the City Collection Materials Coliected in
Contractor’s Exclusive Service Area, or i) deliver any Collection Materials Collected in Contractor's
Exclusive Service Area to any. Disposal, processing, recycling or similar facility, except as expressly
provided under this Agreement. The preceding sentence is intended to be broadly interpreted to
preclude, without limitation and except as provided in Sections 3.2 D and 4.4 L hereof, any activity
relating to the colfection or transportation of Collection Materidls from Commercial Activitias that is
soficited, arranged, brokered, or provided by any person or cornbination of persons in exchange for the
payment, directly or indirectly, of a fee, charge, rebate, discount, commission, or other consideration, in
any form or amount. Notwithstanding any othar provision of this Agreement, the exclusive right of
Contractor heraunder shall not apply to Excluded Materials, Excluded Recyclable Materials, Exempted
Drop Box Materials, Exempted Hauler Account Materials and subject to and as provided In Section 4.4 1,
Exernpted Facllity Material delivered to Exempted Facilities. Contractor and other service providers may
collect and transport Excluded Materials, Exerspted Drop Box Materizls and Exempted Hauler Account
Msterials {if Contractor has been appraved for Exempted Hauler Accounts under Schedule 1} in the
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Exclusive Service Area and elsewhere in the City and may charge fees and charges for services as the i
service provider may elact, Contractor shall only provide under this Agreement Collection Services to
Commercil Customers in Contractor's Exclusive Service Area and In no other areas in the City; provided, i
however, Contractor may provide Special Services to Commercial Customers or other customers
anywhere in the City.

B, Compensation to Contractor; Rates

Contractor shall be éntitied to charge and collect the Rates from Customers for Collection Services,
which Rates may be adjusted as provided in this Agreement. The collection of Rate Revenues by
Contractor from Customers for Collectlon Servites shall be Contractor's sole “ompensation for provision
of Collection Servicas, However, Contactorshall be entiifed io provide and collact fees and charges for
Special Services and other services and to cherge fees and charges for Customer noncompilance as
provided in Section 3.10 and elsewhere in this Agreement,

S AL s S e 3 L 5t

C. Uniform Commercial Franchise Agreements

City intends to estahiish a uniforq system forthe coltection, transport and delivery of Collection
Materials generated or accumulated as a result of Commerdal Activities under this Agreement and the
other Commercial Franchise Agreement. Accordingly, the Parties agree this Agreement is and will
remain substantially similar ta the other Commercial Franchise Agreement, including witheut fimitation
the Collection Services and the Rates. Amendments 1o any Commercial Franchise Agreement must
generaily be concurrently agreed to and made to all other Commetxial Franchise Agreements untess the
subject of the amendment ralates o a unique or specific feature of the Exelusive Sarvice Areaofa i
partictlar service provider or a term that is not material. Notwithstanding anything to the contrary in : .
this Section or elsewhere in this Agreement, Spedial Servites are not intended to be and likely witt not be :
uniform between the Commerciat Franchise Agreaments or service providers and each service provider
tinder each Commerclal Franchise Agreement shzll be entitled to offer and charge for any Special
Servicasin the manner, on the conditions and at the rates decided by each such service provider,

D. Exempted Drop Box Services and Exempted Hauler Account Services

1 Subject to the terms and conditions in this Section 3.2 D, the franchised exclusive right and
obligation of Contractor hereunder to provide Coflection Services shall not include or applyte |)
Exempted Drop Box Materfals collected and transported by Exempted Haulers using Exempted Drop Box
Services, ar ii} Exempted Hauler Account Materials collected and transported by Exempted Haulers using
Exerapted Hauler Acoount Services.

2. The right of an Exempted Hauler to provide Exempted Hauler Account Services to each of its
Exempted Hauler Accounts shall terminate upon the later of 1) one (1) year after the Effective Date and
il) elther a) termination of the coptract ar account with the Exempted Hauler for such Exempted Hauler
Account or b} the new subscription by the Exempted Hauter Account customer, by contract or account,
1o Celfection Servicas by the Contractor. Exem pted Hauler Account Services may limit the obligation
under Section 3.5 hereof of Exempted Hauler Account custormers to subscribe to Collection Services; ]
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provided, however, ndthlng in this Section 5,2 D shall limit the obligation ofa Commerclal Customer to
subscribe ta Collection Services by Contractar of Garhage or cause the termination or limitation of any
contract or account with any Commercial Customer of Contractor existing as of October 24, 2017

3. Each Exempted Hauler shall be a thind party beneficiary with the right o enforce, subject to the
terms and conditicns in this Section 3.2 D, the rights of such Exempted Hauler under this Section 3.2 p.
This Section 3.2 D shall riot be amended in 2 manner that would terminate, Himit or restrict any
Exempted Hauler from providing Exempted Drop Box Services or Exernpted Hauler Account Services
under this Sectfon withaut the prior written consent of such Exempted Hauler, which may not be
unreasonably withheld, conditioned or defayed; pravided, however, nothing in.this Section 3.2 D shalt
restrict the ability or right of the City to adept ordinances or otherwlse exercise it regulatory authority
refating to the collection, transportation, brocessing, recycling and disposal of Sokid Waste or Recyclabie
Materials, including without Emitation Exempted Drop Box Services and Exempted Hauler Account
Seirvices,

4, The rights of an Exempted Hauler under this Section 3.2 D may be sold, assigned or transferred
to a third party In whole, but not in part, provided such third party obtains all licenses necessary to
perform such hauling services and an Exempted Hauler owner shall be entitied to sell, transfer and/or
convey an ownership interest, In whole or in part, in the Exempted Hauler, (fthe Exampted Hauler shall
dissolve or otherwise cease business for a perlod greates than one {1) year, the rights of the Exempted
Hauler under this Section 3.2 D shall terminate.

5. The pravision of Exempted Drop Box Services and Exemnpted Hauler Account Services by the
Bxempted Haulers is a privilege, not a tight. Upon the violation by an Exemnpted Hauler of the exclusive
rights of Contractor under this Agreement, upon thirty (30) days written notice of default by City and the
failure of the Exempted Hauler to cure such violation, City s{nall be entitled to exercise all rights and
remedies avaflable to the City, including without limitation the termination of the exemption of such
Exempted Hauler under this Section to provide Exernpted Drop Box Services and/or Exempted Hauler
Account Services,

6, Except as axpressly provided herein or in the Disposal Agreement, neither this Agreement nor
tha Disposal Agreement shall limit or preciude Exempted Drop Box Materlals coflected and transported
using Exempted Drop Box Services or Exempted Hauler Account Materials collected and tra nsported
using Exempted Hauler Account Services from being delivered by any Exempted Hauler, including
Contractor, to any facility for acceptance, processing, recycling, transfer or disposal, including without
limitation facilities other than the Designated Facilities.

33 FRANCHISE FEES PAYABLETO CITY
A Franchise Fees

Subject 1o adjustment as provided In Settion 3.13 of this Agreement during the Transition Period,
Contractor shall pay to the City in monthly installments during the Term a Franchise Feg, based on a
percentage of Gross Receipts collected by Contractor, as established and adjusted by the Reno City
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Councll s provided in this Agreement. The Franchisa Fee at the Effective Date Is equal to eight percent
(8%} of the Gross Receipts collected by Contractor under this Agreement. The City Coundil reserves the
right to increase or decrease the Franchise Fee upon ninety {30) days prior wrltten notice to Contractor.
in the event City Increases or decreases the Franchise Fee i} the Franchise Fee payable under all other
Commercial Franchise Agreements shall be increased to the same extent and i} the Rates shajl
toncurrently be Increased or decreased in the amount of such increase or decrease in the Franchise Fee,
in which event the increase In Rates shall be cooperatively determined and agreed to in good faith by
the City and Contractor during the ninety {90} day notice period.

‘B, Subsidy Fae

Contractar shafi pay the Subsidy Fee to the Clity in monthly instalimerits during the Term, The City
reserves the right to increase or decreass the Subsidy Fee upon ninety (90) days prior written notice to
Contractor. Inthe event City increases or decreases the Subsidy Fee, then: i} the Subsidy Fee payable
under alf other Commerclal Franchise Agreements shall be increased or decreased to the same extent;
ii} if the Subsidy Fea Is increased, the Rates shall concurrently be increased in an amount necesszry to
fully compensate Contractor for the amount of such increase in Subsldy Fee, in which event the increase
in Rates shall be cooperatively determined and agreed to in good faith by the City and Contractor during
the 90 day notice petiod; and fil if the Subsldy Fee is decreased, the Rates shall concurrently be '
decreased inanamount necessary to offset the reduction in cost to Contractor for the amount of such
decrease in Subsidy Fea, In which event the decrease in Rates shall be cooperatively detetmined and
agreed to in good faith by the City and Contractor during tha ninety {90} day notice period,

[ Payment of Franchise Fees and Subsidy Fee by Contractor tp City

The Franchise Fee and Subsldy Fee for each calendar month {"Subject Month™)} during the Term and any
exterisions of the Term shall be pald by Contractor on or before the twenty fifth (25™ day of the
foliowing calendar month. The Franchise Fee shall be calculated by Contractor on the basis of the Gross
Receipts actually received and collected by Contractor during the Subject Month, Contractor shail
provide 1o City along with the monthly payment a statement of the Gross Receipts, Franchise Fee and
Subsidy Fee for such payment, attested to by a representative of contractar as being true and correct,
Any Franchise Fee or Subsidy Fee not paid by the date due shalf bear interest at seven percent (7%} per
anaum until paid. Contractor’s Gross Receipts, the Franchise Fees, the Subsidy Fee and the calculation
thereof and all related financial matters shall be subject to audit and inspection by the City under
Sectlons 7.5 and 8.3 balow and contractor shall cooperate fully in alt such audits and inspections.

D. No Additional Fees or Charges

Tha Franchlse Fee and the Subsidy Fee shall be the only fee or compensation paid by Contractor to City
in connection with the Collection Services and this Agreement and no other license, pemit, privilege or
other fee, tax or charge shall be fmposed by City upon Contractar; provided, however, that nothing in

this Section shal! maodify the obfigation of Contractor to pay building permit fees and other similar fees,

3.4 PROVISION OF COLLECTION SERVICES
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A Generat

The services to be provided by Contractor Fursuant to this Agreement shall inciude the furnishing of all
lzhor, supervision, vehicles, Containers, other equipment, materials, supplies, and all other tems
necessary to perform alf Collection Services, and the payment of aif refated expenses including ail
transfer and Disposal fees, processing fees far Recyclable Materials, taxes, utility charges, etc,
Contractor shall provide Collection Services using standard industry practice for comparable operations,
in accordance with the Scope of Services and Operating Standards.

B. tiours of Collection; Callection Frequency

Collection Services under this Agreement may be perfarmed at any time, seven daye 2 weck on ahy day
of the calendar year provided, however, that Collection Services performed in or near areas zoned for
residentfal use and which disturbs the residents may be limited, upon request of City, to the hours of
AM 10 6 PM. Contractor may reasonably elect to extend the hours of Collection Services apetation near
residential zones for a fimited time if necassary ta catch up as a result of service disruptions, Collection
Services may be provided by Contractor to Customers on any schedule available on the Seape of
Services as requested by each Customer; provided, however, Garbage Collection Services shall be
provided no-less often than weekly, :

35 OBLIGATION TO PROVIDE COLLECTION SERVICES; MANDATORY SERVICE

Contractor shail make available Collection Services as provided under this Agreement to ail Commercial
Customers within its Exclusive Service Area during the Term and any extension of the Term.and shall ba
compensated by the Rates. Each and every person, firm, association, corporation, partnership, business,
or other entity conducting any Commerdial Activity (“Operator*) on or from any premises which
generates, accumulates or causes the generation or accumulation of Solid Waste within the Exclusive
Service Area of Contractor shall subscribe to the Collectlon Services of Solid Waste as required hergin
andfor the Reno Municipal Code and as necessary to properly dispose of alf Solid Waste generated oy
accumulated on such premises, It is presumed that every premises in Contractor’s Exclusive Service Area
un or from which Commercial Activity Is conducted generates, produces or acctmulates Solid Waste and
is requlred to subscribe to Collection Services under this Agreement. Notwithstanding anything to the
contrary in this Sectlon 3.5, Operators receiving as of October 24, 2012 Exempted Hauler Account
Services that constitute Permanent Sarvices shall riot be required to subscribe to Collection Services
from Contractor, other than collection of Garbage, 5o long as such Operator shall continue to receive the
Exempted Hauier Account Services. Any Operator seeking to be exempt from Coliectfon Services of Salid
Waste hereunder must obtain 2n exemption from the City. To obtain the exemption, the Operatar must
apply to the Washoe County Health District (*WCHD"} and obtain written approval of the WCHD
confirming a finding that: {) no Solid Waste, oras to Exempted Hauler Accounts no Garbage, is being
generated, produced or accumulated on o from the premises upon which the Operator's Cammerciat
* Actlvity 5 occurring: and Ky the Operator s not hauling, burying or otherwise disposing of Sofid Waste or
Garbage in violation of this Agreement, the Reno Municipal Code or other Applicable Law. Commercial
Custemers are encouraged, but are not obligated, to recycle; provided, however, no Commercial
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Custormer in Contractor’s Exclusive Service Area may allow or retain any persor or entity other than
Contractor to coflect, pickup, transport or deliver Approved Recyclable Materials in violation of
Contractor's exclusive right under this Agreement. With the approval of the owner of a premises upon
which Commercial Activity is being conducted, 3 tenant or accupant thereof may subscribe for
Collzctlon Services, but the owner shall remain responsible for compliance with ali requirements of this
Agreement and the Reno Municipal Code.

3.6  OWNERSHIP OF COLLEGTION MATERIALS

Ownership of all Callection Materials, upon placement in any Container, shall transfer to Contractor and
shall become the property of Contractor., Tiie to and ownership of all Collection Materials shall
tansfer from Contractor to the esignated Facility upon delivery of the Collection Materials by
Contractor to the Designated Facility and accaptance by the Designated Facifity of such Collection
Materials,

az CITY COLLECTION SERVICES

The Contractor shall provide the City Collection Services to facilities ownad by City at no charge as
provided and subject to the limitations in this Section, The City Collection Services shall'be provided by
Contractor to buildings, parks and simitar facilities owned by City for Collection Materials generated in
the normal and ordinary course of aperation of such fadility and does not indude: i} Collection of any
material-that requires speda! hand ting, equipment or processing, including without limitation Excluded
Materlals; if) Collection from businesses eperating for-prafit on or from City property; fii} Collection of
materials resutting from naturat disasters; special even&; repalr, eonstruction or veconstruction of City
fadifities orfrom activities of any subcontractor on City Property; Iv) access to or disposal at any transfer
stetion, material recovery facility ar landfill; orv) any other Collection Services or other setvices relating
to materials gencrated from any use, activity or cause other than the operation of City owned fadlities
in the normal ordinery course for such facility, Any Collection Services provided by Contractor to City
other than the City Collection Services shall be paid for by City at the established Rates. In the event the
cost or vaiue of the City Collectinns Services exceeds $712,425 at the Rates specified on the Scope of
Services, as adjusted for changes in the CPl, the Rates shall be concitrrently increased in an amount
Necessary to pay the full amount of such increase and City and Contractor shall cooperate in good faith
to establish such increase in Rates,

33 EMERGENCY SERVICES

In the event that Contractor, for any reason whatsoever, fails, refuses, or is unable to perform the
collection, transportation, and delivery requirements of this Agreement for a period of more than five
(5) consecutive business days, and if as a result thereof. Solid Waste accumulates in the Exclusive Service
Ares to such an extent, in such a manner, or for such a time that Clty reasonahly finds that such
accumulation endangers or menaces the public health, safety, or welfare, then City shall have the right,
but not the abligation, upon twenty four {24) hours prior written notice to Contractor, during the pariod
of such emergency to parform, or cause to be performed, such services itself with its own or other
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personnel and equipment withaut liability to Contractar. Contractor shall eoilect and shall pay to the
City all Rate Revenuies applicable to the emergency services provided by City under this Section,

39 INFORMATFION MANAGEMENT SYSTEMS

Contractor shall maintsin such information management systems as are needed to coflect, store, and
Organize operational and financial data, and to produce the reports and plans as specified In this
Agreement. All data shall be backed Up 50 as ta ensure no loss of data due to computer faflure.

3.10 CUSTOMER NONCOMPLIANCE

Contractor may refuse to provide some or all Coltection Services to Customers and may charge fees and
charges as provided harein or the Scope of Services in the event a Customer prevents or impedes
Collections or otherwise fails to follow the requirements and procedures under this- Agreement or
Applicable Law, rules and policies, including without limitation, i} damage caused by Customers to
Containers, i) failure to provide appropriate, unobstricted access to Containers orotherwise pasition
Collection Matarfals or Containers propetly ar tirhely, it} averfoading of Containers or fallure of
Customer to place Coflection Materials sclefyand completely within the appropriate Container, iv)
improper preparation, separation or contamization by Customer of Recydable Materials, v} mixing by
Customer of Excluded Materials with Colfection Materials or placing Excluded Materials in a Container
for Collection Services; vi} excessive weight of improper Coltection Materials placed by Customer in
Containers, vii) invalid claims by a Customer of damage caused by Contractorto Customer’s property,
vili) the need of Contractor to open gates or access long driveway or roadways te provide Collection
Services and ix) or other fallure of a Customer to comnply with the requirements under this Agreement or
applicable faw;,.rules and policies. Upan occurrence of such event(s), Contractar may refuse to collect
such materlals or Comtainer and im pose charges or fees, including without imfation charges and fees
for spedial or additional services and atherwiss to the extent necessary to pay the direct ang indirect
cests of such noncompliance and Contractor may take other reasanable actions, including without
limitation applying the Snapshot Program and charging a “Snapshot Fee,” as dascribed on the Seope of
Services. Upon rotice by Contracter to Customer and City and faflure of Customer to remedy such
failure, Contractor may discontinue service to the Custémer, in which event Contractor may charge an
account deactivation fee (for services including, without imitation, pick up of any containers), and
Cantractor may impose charges and fees for reactivation of any deactivated accounts. Nothing in this
Section orin any other Section of this Agreement is intended to limit or restrict the tights and remedies
of Contractor of the City under Applicatie Law.

341 ADOPTION BY CITY OF ORDINANCES AND AMENDMENTS

On or before the Effective Date hereof and thereafter during the Term of this Agreement, City shall
adopt and thereafter maintain new or amended ordinances reasonably necessary or appropriate to
implement and make enforceable and binding the terms and conditions of this Agreement; provided,
however, subject to Contractors rights under this Agreement, City shall have the right and discretion to
adapt and amend ordinances or otherwise exercise jts regulatory authority relating to the subject
matter of this Agreement.
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3.12  ADIUSTMENT OF EXCLUSIVE SERVICE AREAS

On orbefore the date twelve (12) months after the Effective Date [“Adjustment Termination Date“}, in
the eveat Contractor or another service provider under another Commercial Franchise Agreement
experiences a deficiency of five percent {5%) or mere in permanent Rate Revenues comparead to the
Contractor’s or such service provider’s Prapertionate Share of total Rate Revenues under all Commercial
Franchise Agreements, the Contrattor or such ather service providers may submit a written request for
a ona-time Exclusive Service Area boundary zdjustment review and adjustment (hereinatter “Request”)
in accordance with the provistons of this Section 3.12.

A, Requests shall be submitted in writing on or before the Adjustment Termination Date to the City
Reprasentaiive and all service providers under other Commerdial Franchise Agreements. The Request
shatl describe with reasonable specificity the basis on which such Exclusive Service Area boundary
review and adjustment is sought. Within fifteen {15) days after the Request, tht_e other service providers
will submit in reasonable detall a complete record of thelr Rate Revenues, Custarner lists and all other
infarmation requested by the requesting party or City and related to the establishment of the Exclusive
Service Area boundaries,

B. Within thirty (30} days after the Request, the City, Contractor and all other service providers will
reet and discuss conperatively and in good faith to determine If the actual permaneant Rate Revenues
generated in each Exclusive Service Area under the Commercial Franchise Agreements are in proportion
1o the respective Proportionate Share of Contractor and each other service provider, using the same
methodology employed in originally establishing the Exclusive Service Areas. In the event the City
Representative detenmines the actual permanent Rate Reventues of Contractar or othar service provider
isless than ninety five percent {95%) of the estimated permanent Rate Revenues used to initially
establlsh the Exclusive Service Area buundaﬂeg for such party, the City, Contractor and ather service
providers will negotiate cooperatively and in good fafth to adjust the Exclusive Service Area boundaries
to accurately provide ta 2ach of Contractor and the other service providers their respective
Proportionate Share of the total actual permanent Azte Revenues. Ifthe City, the Contractor and other
service providers cannot agree within thirty {30} days on an appropriate adjustment of the Exclusive
Service Area boundaries, the City Representative shall issue in wiiting within thirty {30) days thereafter
his finding {*Finding”} of the appropriate adjustment to the Exclusive Service Area boundaries. The
Contractor and other service providers shall have thirty (30) days from the issuance of the Finding to
appeal the Finding to the Reno City Counsel, if no appesl is filed with the City Council within such thirty
{30} day period, the Finding shall be final and the Exclusive Service Areas will be adjusted as provided in
the Finding. Thae decision by the City Council on appeal under this Section 3.12 shall be final and binding
onthe Contractor and all other service providers and all such parties hereby waive any right to appeal
the decision of the City Council. The failure or refusal of the Contractor or any service provider to
paricipate and cooperate in good faith in the discussion and negotlations required under this Section
3.12 shall not defeat or render invalid the Finding by the City Representative or the decision on appeal
to the City council under this Section .12, and both shall be binding and enforceable in all respects. In
the event an adjustment to the Exclusive Service Area boundaries occurs under this Section 3.12, this
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Agreement and other Commercial Franchise Agreements will be amended to reflect such adjustments
and the City Representativa is expressly delegated the authority to execute such amendments.

313 IMPLEMENTATION OF COLLECTION SERVICE AGREEMENTS; TRANSTRON; QUALIFIED SERVICE
CONTRACTS

Contractor curreitly provides certain Solid Wasta and Recyclable Materials collection services to
commercial customers n Contractor's Exclusive Service Area and will continue to do 5o after the
Effective Date and until implementation of the Collection Services under this Agreement. Contractor
also currently provides certain Solid Waste and Recyclable Materials collection services ta commerdial
customers in areas of the City other than Contractor’s Exclusive Service Area. Subject to the
tommencemeant of collection services 4o such tusiomers by other service providers under the other
Commercial Franchise Agreements, Contractor will cease collection services in the exdusive service
areas of the other service previder under the other Commercial Franchise Agreement. Contractor, City
and the service provider{s) under the other Commercial Franchise Agreement will cooperate in good
faitivto Implement the orderly and efficient transfer of accounts and transition to and commencement
of exclusive franchise Collection Servites under the Commercial Franchise Agreements in the City, as
more fully provided in this Section 3.13.

A, Coflection Services in Contractor’s Exclusive Service Area; Qualified Service Contracts.

Contractor will commence the implementation of Collection Services as requited by this Agreement I
Contractor’s Exclusive Service Area within One Hundred Twenty days {120) days after the Effactive Date
arid will exercise reasonable difigence to complete the implementation of Gollection Services on or
bafore the Operative Date. # Commercial Customers i Contractor’s Exclusive Service Area are a party
to a “Qualified Service Contract” {as defined below) as of the Effective Date, Contractor will provide
Collection Setvices to such customers i at the lesser of a) the Rate for such service provided under this
Agreement or b) the rate or charge provided in the Qualified Service Contract; provided that the rate or
charge shall nok be less than seventy five percant (75%) of the Rate under this Agreement for the same
or similar service ("Transition Rate*) and it} the length of the tarm of Colfection Services provided at the
Transition Rate to such Commarcial Customers {"Transition Term”) shall be the longer of a} the initial or
base term provided in the Qualified Service Centract (without renewal, allover of other extensions of
such term) or b} the period ending January 1, 2015. For purposes hereof, a *Qualified Service Contract*
meansa binding service contract with a commerdat customer for the collection and fransportatlon in
the City of Solid Waste or Approved Recyclable Materials, or both, dated on or before October 24, 2012,
by any service provider properly licensed te coliect and transport such materials in the City, excluding
Exempted Hauler Accounts.

B. Collection Sarvices In other Exclusive Service Areas

Upon commencement of collection service to 3 commerdial customer by another setvice provider in the
other exclusive service area under the other Commereial Franchise Agreement, Contractor shall cease
collection services to such customer. The service provider(s) under the other Commerciat Franchise
Agrzements j) shall commence collection services under such Commercial Franchise Agreements withln
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one hundred twenty (120} days after the Effective Date and will exercise reasonable difigence to i
complete the implementation of such collection services on or before the Operative Date and i} will
charge the Transition Rates to each commerclal customer located in the service provider's exclusive
service area who jsa party to a Qualified Service Contract as provided in Section 3,13 (A} above,

C. Temperary Adjustment of Fra nchise Fees

City and Contractor acknowletige that the Rstes provided on the Scope of Services have baen
established in an amount sufficient to pay Contractor’s cost of Collection Services hereunder and that
the Transitlon Rates applicable to Qualified $arvice Contracts and Transition Accounts, which will be [esg
than In Rates spacified on the Scope of Services, will not provide sufficlent Rata Revenue te pay the
Franchise Fea, Accordingly, City and Contractor apgree that no Franchise Fee will be payable by

Contractor to Clty an Rate Revenues derived from Qualified Service Contracts or Transition Accounts.

B e

b. Transhion of Collection Services, Gengral Terms

Each service provider under each Commercial Franchise Agreement will be a third party beneficiary of
the: terms and conditions of this Section 3.13 and similar provisions under the other Commerzial

Franchise Agreement, Contractorand the other service providers may sxchange, borrow or subcontract ;
for the use of the other’s Containers during the Transition.Period and the Contalner identification :
requirements shall not apply to such Containers during such use, :

ARTICLE 4
SCOPE OF SERVICES

43 S0UD WASTE COLLECTION SERVICES

Contractor shall provide Coliection Services of Solid Waste to Commerclal Customers i Contractor’s
Exclusive Service Area and will provide to Commercial Customers the Containers for such sarvices shown
on the Scope of Services and determined appopriate by Cantractor for such service. The frequency of
the Collection Services for Solid-Waste shal! he offered to Customers Ly Contractor as previded on the
Scope of Services; provided, however, that Collection Services of Garbage shall be provided not less

often than Weekly.
42 SINGLE STREAM RECYCLING COLLECTION SERVICES

Contractor shall offer Collection Services of Single Stream Recycling for Source Separated Recyclables to
Cammerclal Customers in Contractor’s Exclusive Service Area oh a subscription basis and will offer to
Commercial Customers the Contalners for such services shown on the Scope of Services and determined : i
appropriate by Contractor for such service, The frequency of Callections Services for Source Separated i
Recyclables shall be on the request of each Customer. Customers are encouraged to but are not
required to subscribe to Collection Services from Contractor of Source Separated Recyclables or other
recycling services. Collaction Services shall intlude onfy Source Separated Recyclables and gach
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Customer who recycles shall be responsible for separating its Approved Recyclable Mateyial from all
othermaterials, including without limitation Garbage, Excluded Material and Sofid Waste other than
Approved Recyclable M aterial, and placing only Appraved Recydable Materals In Recycling Contalners
provided by Contractor. Recycling Containers shall be used only for Source Separated Recyclables and no
other materials of any kind may be placed ir; Recycling Containers. City, Contractor and other service
providers under Commergal Franchise Aprezments may agree to change the Recyclable Materfals
constituting the Appraved Recydable Materials, in which event the Approved Recyclable materials shall
change for this Agresment and all ather Commercial Franchise Agreements. Contractor may refuse to
collect Recyclable Materfals not separated and placed for Collection by Customer as required herein and
may charge fees or other charges for im properly separated, mixed or placed materiaks, including without
fim#ation charging the Rate applicabla to Solid Waste far Collection of any Recyclable Materials plaged
for Collection which Is mixed with more than a de minimis amount of materia! other than Approved
Recyclable Materials.

4.3 FOOD WASTE RECYCLING

The Contractor may at Contracters election offer Collection Services of Source Separated Eood Waste to
Gommercial Customers within Contractors Bxclusive Service Area, on a subsaription basis. If Contractor
develops 2 Source Separated Food Waste Recycling or collection service program, Contractor will have
the exclusive right ta provide such services in its Exclusive Service Area, at rates to be mutually agreed
upon by the Contractor and the City and added to the Scope of Services as an amendment, and
Contractor will previde separate Contalners sultable for Food Waste as determined appropriate by
Contractor for such service. Customers are not required to subscribe to Food Waste Recycling Collection
Services, Collection Services of Food Waste shall inciude enly Food Waste and each Customer shall be
respansible for property separating the Food Waste from all other materfals, including without imitation
other Source Separated Recyclables, Garbage and Excluded Material, and placing the Food Waste anly in
Reeyding Containers designatad by Contractor for Feod Waste. Recycling Containers dasignated by
Contractor for Food Waste shall be used only far Food Waste and no other materials of any kind may be
placed in Recydling Contalners designated for Food Waste. Contractor may refuse to collect Food Waste
not separated and pfaced for Collection as required hereln and may charge fees or other charges for
improperly separated, mixed or placed materials, including without Bmitation charging the Rate
applicable to Sofid Waste for Collection of any Food Waste placed for Collection which is mixed with
more than 2 de minimis amount of material other than Food Waste,

A4 DELIVERY OF COLLECTION MATERIALS TO DESIGNATED FACILITIES; DISPOSAL AGREEMENT

' Centractor acknowledges that the City has entered into a long term Solid Waste Transfer and Disposal
Agreement with Refusa, Inc., 2 Nevada corporation (*Designated Facility Owner*), to provide the City
with an environmentally sound and cost effective solution far the transfer, processing, handling,
recycling, and Disposal of certain Solid Waste and Recyclable Materiats (the “Disposat Agreement”).
Centractor shalt deliver all Collection Materdals, excluding Exempted Facility Materials delivered at the
election of a Franchised Hauler to the Exemptad Facflity, that Contractor collects within the Exclusive
Seqvice Area to a Designated Facility which has been designated by the City pursuant to and in
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accordance with the requirements of the Disposal Agreement. Capltalized terms used but not defined in
this Section 4.4 have the meaning provided In the Disposal Agreement. Contractor hereby agrees to the
“Franchise Hauler Terms* {as defined in the Disposal Agreement), including without Iimitation the -
Tollowing terms and conditions in this Section 4.4, which terms and conditions are also included in the
Disposal Agreement:

P ———

A, Detfivery of Approved Disposal Materials

Beginning on the Effective Date and throughout the term of this Agreement, subject to the exemption
for Exempted Facility Materials provided In Section 4.4 L, Contractor will deliver all Approved Disposat
Materials collected, handled ortransported under the City Franchise Agreements to the Designated
Facilities in accordance with the termsand conditions hiereof and the Uisposal Agreement. Subject to
the exemption for Exempted Facility Materials provided in Section 4.4 L, Contractor shall defiver ijafi
Solid Waste to the designated Transfer Statlon, unless the Designated Facility Owner directs the Solid
Waste be defivered to anather Designated Facility and i) all Approved Recyclable Material to the MRF,
unless the Designated Facility Owner directs the Approved Recyclable Material be delivered to another :
Deslgnated Fadillty. No Approved Disposal Materials shall be delivered to the Dispaosal Site by s
Contractor without the prior express approval of the Designated Facility Owner. No person or entity
other than the Designated Facility Owner shall be allowed or entitied to accept the Approved Disposal
Materials for processing, recycling or disposal except as expressly provided under Section 4.4 Land the :
Disposal Agreement., Notwithstanding anythirg in this Section 4.4 (A} to the contrary, i} Contractor shall ’
be entitled to defiver {a) Excluded Materials; (b) Exempted Drop Box Materials; (¢) Exempted Hauler
Account Materfals; {d) Food Waste and (e} Green Waste ta Disposal facilities other than the Designated i
Facilities, ) Disposal facilities other than the Designated Farilities shall be entitled to accept from the ‘
Contractor (a) Excluded Mateszals; {b) Exempted Drop Box Materials; {d} Exempted Hauler Account '
Materials; {e) Food Waste and (f] Green Waste for processing or recycling and iii) Contractar shall be
entitled to deliver to the Exempted Facility, and the Exempted Facility shall be entitfed to accept,
process, recycle and dispose, Exempted Facility Materfals. Except as provided in this Section 4.4 A,
Contractor may not, directly or Indirectly thraugh other persans or otherwise, perform or conduct any
processing, sorting, separating, andfor disposzl or other activities regarding the Collection Matertals,
and it is expressly understood.that Contractor's Collection Services hereunder are fimited to Collecting
the Collection Materials and delivering them to the Designated Facilitles; provided, however, nothing in
this Agreement or the Disposal Agreement shall be interpreted to prohibit or prevent Contracter fram
directly or indivectly owning and operating a transfer statlon, disposal facility, materials recovery facility
or gdmilar facility that accepts and to which Contractor may Collect and deliver (a) Excluded Materials;
{b} Exempted Drop Box Materials; (c) Exempted Hauler Account Materials; {d} Food Waste and {e) Green

Waste, for processing or recycling.

e b i s s 4 e

B. No Excluded Materials; Screening of Materlals

Contractor will detiver only Approved Disposal Materials of the type apprapriate for the Designated
Facility to which the materials are dalivered and otherwise In accordance with the terms of the Disposal
Agreement. No Excluded Materials will be delivered to any Designated Facility by Contractor except with
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the prior written and informed approval of the Designated Facility Owner. The Contractor will exercise
Industry standard, reasonable efforts to screan all materials to 1) screan and-verify only Approved
Recyclable Materials are delivered for Recycling and if} screen and remove all Hazardous Waste and
other Excluded Materials from the materials defivered to the Designated Facilitias, Except as provided in
Section 4.4 F hereod, ownership of Hazardous Waste and other Excluded Materials shall not transfer to
the Designated Facility Owner unless the Besignated Facility Owner shafl expressly and knowingly accept
such ownership in writing and the Designated Facility Owner shall not be responsible for any Hazardous
Wastes or other Excluded Materfals delivered to a Designated Fadility in viclation of this Agreement.

C. Payment of Rates and Charges by Contractor

The Contractors will pay the Rates (a5 defined in the Disposal Agreemeni}, a3 adjusied, and other

charges, to the Deslgnated Facility Owner in sccordance with the Disposal Agreement.
D. . Limijted License

Contractor shall have a limited license to enter the Designated Fadlities for the sole purpose of
unloading Approved Disposal Materials at anarea designated, and in the manner directed, by the
Deslgnated Facility Owner.

E. Compiiance by Contractor

Contractor and its employees, subcontractors, or other agents shall comply with: i) Applicale Law
telated directly or indirectly to the delivery to and Disposal of materials at the Designated Facilities,
including without limitation the ordinances of the City, ii} 2ll rules and regulations of the Designated
Fecilities of which Contractor has not less than thirty (30) days prior written notice, including without
limitation rules refating to safety, acceptance, rejection or revocation of aceeptance of materials, hours
of operation, measuring and reparting voiumes of Approved Dispasal Materials delivered to the
Designated Fadilities and iii) all Franchise Hauier Terns in the Disposat Agreement,

F. Inspection and Rejection of Materials by Designated Facility Gwner

The Designated Facility Owner shall have the right te inspect, analyze or test any material defivered by
Contractor to any Designated Facillty. The Dasignated Facility Owner shall have the right to reject, refusa
or revoke acceptance of any material if, in the reasonable opinion of the Designated Facility Owner, the
material or tender of delivery fafls to conform to, or Cantractor fail to comply with, the terms of the
Disposal Agreement, including without limitation as a result of detivery of Excluded Material. In the
event the Designated Facility Owner, by notice to Contractor, rejects or within ten {10) business days of
receipt revokes acceptance of materials hereunder, the Contractor shall, at its sole cost, immediately
remove or arrange to have the refected waste removed from the Disposal Facilities property or control,
If the rejected material is not removed within three (3} days from receipt of notice, the Designated
Facility Owner shall have the right and autharity to handle and dispose of the rejected material or
Excluded Material in any commercially reasonable manner determined by the Designated Facllity
Ouner. The Contractor shall pay and/or reimburse the Designated Facility Owner for any and alf costs,

26
sz

REF_000026 |

|
|

tr

P T R -

PA_0253



damages and/or fines incurred as a result of or refating to the tender or delivery of the rejected material
or Excluded Matetial or other failure to comply or conform to this Agreement, including, without
fimitation, costs of inspection, testing, analysis, handling and disposal of the rejected material or
Excluded Materfal. Title to, ownership of and liability for Excluded Material shall transfer to Contractor
unless such Excluded Material is rejected or the acceptance of which is timely revoked. Without {imiting
the feregoing, Approved Recyclable Materials mixed with i} more than a de minimis amount of Garbage,
fi} ten percent {10%) or more of materials other than Appraved Recyclable Materials, or iij) any amount '
of Excluded Materfals, shall be considered contaminated (*Contaminated”). Contractor may impose a
fee or charge for delivery of Contaminated Recyclable Materlals, may charge for and dispose of such
Contaminated materfals as Solfd Waste, and may refuse to accept such Contaminated materials,

G, Franchise Hauler Noncompliance

The Designated Facility Owner may suspend an prior written notice some or all Disposal Services to
Contractor In the event Contractor fails to comply with the requirements applicable to Contractor in this
Agreement or the Disposal Agreement or otherwise fils to follow the requirements and procedures
under this Agreement, the Disposal Agreement or Applicable Law, rules and pollces, Including without
limftation, i} improper preparation, separation or contamination of Solid Waste or Approved Recyelable
Materials, i} delivery of Excluded Materials to a Designated Facility; or iii) other fallure of a Contractor to
comply with the requirements under this Agreement or Applicable Law, rules and policies of which the ;
Designated Facility Owner has provided Contractor reasonable prior notice. Upon ocourrence of such :
event(s}, the Designated Facility Qwner may charge fees and charges as provided in the Disposal

Agreemant or otherwise approved by City, including without Emitation chargesand fees for special or

edditionai services and otherwise to the extent necessary to pay the direct and indirect costs of and :
damages frarm such noncompllance. Upon notice of such a fallure by the Designated Facility Owner to
the Contractor and the City and failure of the Contractor to remedy such failure within thi'rty {30} days,
the Designated Facility Owner may suspend Disposal Service to Contractor, The Contractor shall be
reinstated on the first business day following the date upon which any such failure has been corrected,
Nothing in this Section or in any other Section of this Agreement is Intended to limit or restrict the rights
or remedies of the Designated Facillty Owner under this Agraement, the Disposal Agreement or
applicable law.

[P TORPP AT S

H. Time of Delivery

The Designated Facility Owner shall pravide identical access and parity of use to the Transfer Station,
the MRF, the Eco-Center, and any alternative facilities designated pursuant to Section 4.4 | for aach
Franchise Hauler for delivery and unloading of Solid Waste and Approved Recyclable Materials {including
Incidental residue) at sueh facilities, Except where either or both the days and hours of operation for
such facilities have been changed upon thirty (30} days prior written notice, such facilities shall be apen
for 2ach and alf of the Franchise Haufers every day of the week between the hours of 5:00 AM and 10:00
PM, Subject to compliance with the notice requirements of this Section 4.4 H, aperational and delivery
hours may be adjusted by the Deslgnated Facility Owner and approved by City. The Designated Facility
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Owner shall have the right to.adjust the opeating hours of the Dasignated Facilities to the extent
reasoitably necessary in the event of sn emergency.

f Alternative Faclities

During the Term of this Agreement, the Desiznated Facility Owner may designate alternative faclfities
for the receipt, processing, transfer, or disposal of Collection Materials, Green Waste and Food Waste,
provided such altemative facilitles do not result in an increase in Rates or material increase incosts to
Contractorang Contractor will deliver such materials to the altemnative {acilities as directed by the
Designated Facility Owner. [f the Designated Facility Owner designates an alternative facility, unless the
altermative tacility Is required to pay the Host Fee to the City, the Designated Facility Owner shall pay or
cause to be pald the Host Fee payable underthe Disposal Agreement and appilcable to any Approved
Disposal Matena!s delivered to the alternativa fadility. Upon the approvalof Clty, the Designated Facility
Owner may cause or allow Disposal Matertal: to be delivered to the City waste water treatment plant, in
which event no Host Fee, tipping fee or other fee will be payable to Clty for or on such materials.
Nothing in this Section 4.2 1 shall limit the right of a Franchised Hauler to deliver Exempted Facility
Materials to the Exempted Facility or the right of the Exempted Facility to accept, pracess, recycle or
dispose of Exempted Materizls under Section 4.4 L hereof.

N Ownership of Disposal Materials

Ownership of all Approved Disposal Materfals, upon delivery to and acceptance by a Designated Facility,
shall transfar to the owner or operator of the Designated Facility and skall become the property of the
Designated Facility Owner.

X Third Party Beneficiary

The Designated Facility Owner shall be a third party beneﬁdary of this Agreermnent with afl rights and
remedies to enforce the Franchise Hauler Terms and otherterms covenants and conditions under this
Agreament.

L Exem ption for Exernpted Facility Materials

L Subject to the Exempted Facility Material Limit and otherwise as provided in this Section 4.4 1, §)
the requirement and obligation of the Contractor to deliver afl Callection Materials to a Designated
Facllity shall not include or apply to Exempted Facility Materials delivered by Contractor to the
Exempted Facility and accepted by, processed or recycled at or disposed from the Exempted Facility and
il this Agreement and the Disposal Agreement shall not imit or preclude the Exempted Facility fram
accepting, processing, recycling or disposing of any Exempted Facillty Materials,

2. The Exempted Facility shall file with the City a quarterly report, in formn required by the City and
certified true, correct and complete by an owner or officer of the Exempted Facility, consistent with the
obligations of the Exempted Facility under Sectlon 4.4 L 7 hereof, stating i) the volume of all Solid Waste
and Recyclable Materfals, including without limitation the type and volume of Exempted Facllity
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Matesials, Exempted Drop Box Materials and Bempted Hauler Account Materials accepted, processed, b
recycled and disposed during the calendar quarter and ii) such other information tha City may require,

3. The Exempted Facility shall be a third party beneficiary with the right to enforce, subject to the
‘erms and conditions in this Section 4.4 i, the rights of the Exempted Facility under this Section 4.4 L
Sections 4.4 Land 3.2 D 6 shall not be amended in a manner that would terminate, limt or restrict i} the
right of any Franchised Hauler to deliver Exempted Facility Materlals to the Exempted Facility, or ii) the
dght of any Exempted Hauler to deliver Exempted Drop Box Materials ar Exempted Hauler Account
Materials to the Exempted Faclity as provided under Sectlon 3.2 D § hereof, or ii} the right of the
Exempted Facility to accept, process, recycle or dispose of the materials delivered under Sections 4.4 L 3
i} and ii} hereof, without the prior written consent of the Exempted Facility, which the Exempted Facilit\:.r
may not unreasonably withhold, condition or delay; provided, however, nothing in this Section a4L
shall restrict the ability or right of the City to adopt ordinances or ctherwise exerdise its reguistory
authiority relating to the collectlon, transpartation, processing, recycling and disposal of Solid Waste or
Recyclable Materials, including without Imitation Exernpted Facility Materials.

b LML AL e M - d e 8

4, The rights of the Exempted Facility under this Section 4.4 | may be sold, assigned or transferred
1o a third party in whole, but not in part, provided such thind party obtains all licenses necessary for the
acceptance, processing, recycling and disposal of the Exempted Facility Matérials and the Exempted !
Facility owner shall be entitied to sell, transfer and/or convey an ownership interest, in whole orin part, '
In the Exempted Faciity. If the Exempted Facility shalt dissolve or otherwise cease business for a period
equal to or more than one (1) year, the rights of the Exempted Facility under this Section 4.4 Lshall '

terminate,
5, The Exempted Facllity shall pay to the Gity in quarterly instailments a host fee equal to two and "
one-tenth cents ($n.021). for each cubic vard of all Exempted Facility Materials, Exempted Drop Box :
Materials and Exempted Hauler Materfals that are accepted, processed, recycled or disposed at the @ ]
Exempted Facility. The host fee payable under this Section shall be increased In proportion to changes in !
the Host Fee payable by the Designated Facility Owner under the Disposal Agreement. |
6. The Exempted-Facility shall'be in defautt hereunder [f the Exempted Facility shall [} fail to timely i
pay the host fee or fafl to fimely file with the City the reports, each as required under this Section 4.4 L !

if) accept, process, recycle or dispose of Exernpted Facility Materials totaling in excess of one hundred
five percent {105%) of the Exémpted Facifity Materials Limit for the Exampted Facility, i) accept,
process, recycle or dispose of Exempted Faclity Matertals mora than the Exempted Facifity Material
Limit on two occasions in any consecutive five (5} year period, or iv) otherwise materially fall to comply

" with this Section 4.4 L, Upon thirty (30) days written notice of default by City and the failure of the
defaulting Exempted Facility to cure such default, City shall be entitled to exercise all rights and
remedies available to the City, including without limitation the right to terminate the rights under this
Section 4.4 L. of the defaulting Exempted Facility.

7. The Exempted Facility will exercise Industry standard, reasonable efforts to screen materials

received from the Exempted Haulers and the Franchised Haulers to identify Exempted Facility Materials,
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Exempted Drop Box Materials, Exempted Heuler Account Materals and other materials in order to i}
prepare and file the reports required to be filed with the City under this Section 4.4 L, ii) comply with the
Exempied Facillty Matertals Limit, iii) pay tha host fee required under this Section 4.4 L and otherwise
comply with the requirements of this Section 4.4 L.

PUET Py

4.5 SPECIAL SERVICES

In addition to and separate from Collection Services, Contractor may voluntarily offer certain *Special
Sarvices” within the City; pravided, however, Contractor shall not violate the exclusive right of another
sarvice provider under any other Commerclz! Franchise Agreement. Contractor fs not required under
this Agteement to provide Special Seevices, but may elect to do so, Examples of such aptional Special
Services Include: i} on-calt Bulky items pick-up or side-yard services for Customers; 1i] the lease, sale and
maintenance of Compactors; &) provision of Compactars or Containers placed in Community Collection
Locations for use of more than one customer on terms agreed to by Contractor and the collection,
transportation and delivery of Collection Materials deposited in such Compactors or Containers; and iv)
cellection, transportation, delivery or other services related to Excluded Materials, Exempted Drop Box
Materials and Excluded Recyclable Materlals which have been Source Separated fram other Solld Waste. :
itis anticipated that the additional Special Services (if any) that Contractor may efect to offer and the
fees and charges for the Special Services will not be uniform with services or fees or charges offered by
service providess under the other Commercisl Franchise Agreements. Contractor may provide Speciat
Servlces in the mander and at rates, fees and charges in an amount determined by Contractor, which
shall not be inclided in the Gross Receipts. Contractor shall, however, maiatain in fill foree and effect
throughout the term of this Agreement a current business license from the Clty as it relates to provision
of Spetial Services.

e AR e ekl 3 e -

ARTICLE 5
OPERATIONS

5.1 CUSTOMER INFORMATION AND PUBLIC EDUCATION

Contractor is responsible for the distribution, preparation, reproduction _z_nd malling of educational
iniormation kits for new Customers which describe Contractor’s Collection Services, including without
limitation information about the various avaiable Containers, Rates, charges, and Single Stream
Recycling of Source Separated Recyclables and related Customer respansibilities. Contractor shall
distribute the information kits to Customers and shall provide natice to Customers of its
commencement of Collection Services underthis Agreement at least thinty (30] days brior to the
commeneement of Collection Services to the Customer.

52 CUSTOMER SERVICE

Centractor shail maintain and provide to all Customers a teiephone number for Customer service, and :
shsil provide aif telephonic services specified in this Section §.2. Cantractor shall install and maintain
telsphone equipment, and shail have on staffa sufficient number of dedicated service representatives
rezsonably necessary to hande customer senvice calls. Such dedicated customer service representatives
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shall be available to answer calls from 8 A.M. to & P.M, Monday thraugh Friday. Contracter shall aisg
malntain an after-hours telephone message system ta record calls received outside Contractor's normal
business hours. Contractor shall provide the City a means of contacting a representative of the
Contractor on a fwenty-four {24) hour basis,

5.3 SERVICE COMPLAINTS

Contractor shall maintzin computer records of all oral and written service complalnts registered with
Contractor from Customers receiving Collection Services {"Complaint Recard”). Contractor shall be
responsihle for prompt and courteous attention to, and prompt and reasonable resoluion of, alf .
Customer complaints as provided in Sectlon 5.4 hereof. Contractor shall record the Complaint in the
customer file containgd I the Contracior's custormer database, noting the name and addpess of
complainant, date and time of complaint, Rature of complaint, identity of supervisor, 2nd nature and
date of resolution, City has the right under this Agreement to inspech:_he Complaint’s made against
Contractor upon written request.

54 OMBUDBSMAN; COMPLAINT RESOLUTION

A Contractor shall destgnate and maintsin an Ombudsman for the duration of this Agreement,
Contractar shall notify the City of the name and title of the persen serving as Contractar’s Ombudsman,
Tte Ombudsiman must be a company official who does not directly or indirectly report to any person
who manages the Collectlon Services, arany Customer account, on a day-by-tay basis. On an angoing
basis, Contractor shalt immediately notify the City when an Ombudsman is Teplaced.

B. i, for any reason, a dispute arises betwsen Contractor and a Collection Services customer thatis
not resoived between Contractor and the Customer to the City’s reasunable satisfaction, the City, at its
sz option, may i) submit the dispute: to the Grabudsman who shall ensure that the matter is formaliy
reviewed, considered, and resolved and/or responded to by the Contractor within seven {7) days or ii)
mzke a determination of the dispute resolution without submitting the Ombudsman, Ifthe Ombudsman
shetf not resolve the dispute to.the City’s reascnable satisfaction, the City may make a determination of
the dispute resolution. The detenmination by the City of all Coltection Services custorner disputes shalf
be final and binding on Contracter and the customer- This Section 5.4 shall not apply to disputes

between Contractor and any tustomer for customer acceunt obligations or the payment or coliection
thereof.

C This Section 5.4, however, does not inany way legally obligate the City to submit a dispute to
the Dmbudstnan as a condition precedent to enforcing Its rights hereunder in law or in equity, Including
the right to seek damages for breach, a decree of specific performance, injunctiva refief or anhy other
remedy that would be available to the City in the event of a breach, or threatened breach, of any
provision of this Agreement by the Contractor, or any of the Contractor's SULCESS0TS or assigns.

55 HAZARDOQUS AND OTHER EXCLUDED MATERIALS; CONTAMINATION OF APPROVED RECYCLABLE
MATERIALS

3
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A General

“If Contractor determines that waste placed In any Container for Collection or dalivered to any facility is
Hazardous Waste, Medical and Infectious Waste, or other Excluded Materials, in addition to all other
rights available under this Agreement or at faw or equlty, Contractor shall have the right 1o refuse to
accept such waste and to proceed as provided under his Agreement. Customer shall be contacted by
Contractor and requested to arrange proper disposal. if Customer cannot be reached imtnediately,
Contractor staff shall, prior to leaving the premises, leave a tag on the top of the Container indlcating
the reason for refusing to collect the waste.

B. Ownership of and responsibifity for Hazardaus Waste ar other Beeluded Materfal

Notwithstanding anything in this Agreement to the contrary, ownership of Hazardous Waste and other
Excluded Materials shall not transfer to Contractor unless Contractor shall knowingly accept for
collection and contract expressly in writing to accept, colfect and transport such materfal. Allsuch
material shall remain the property of the Customer placing or attempting to place such material for
Collection or disposal, and such Customer shall remain selely responsible for such materfals, tha proper
and legal transportation and disposal thereof, the retrieval of such materials from any focation
(iacluding without limitation a location to which Contractor may have transpontad them), and for any
and all damages, lasses, liabilities, fines, penaltles, forfeltures, claims, demands, actions, proceedings or
suits arising out of relating to the generation, transportation, handiing, deanup, temediation or disposal
of stich materials.

C Contamination of Approved Recyclable Materials

Approved Recyclable Materials mixed-with I} more than a de minimis amount of Garbage, 1i) ten percent
{10%) or more of materlals other than Approved Recyclable Materials, or iii) any amount of Excluded
Materials, shall be considered contaminated {"Centaminated”). Contractor may Impose a fee or charge
for Contaminated Approved Recyclable Materials placed In any Recydling Container, may charge forand
disposed of such contaminated materials as Solid Waste, and may refuse to Collect such Contaminated
materials.

56  PERSONNEL

Coatractor shall furnish qualified drivers, mechanical, supervisory, derical and other personnel as
necessary ta provide the Collection Services required by this Agreement in a safe and efficient manner
and otherwise as provided in the Operating Standards.

57 VEHICLES AND EQUIPMENT

Contractor shall procure, maintain and replace a sufficient number of industry standard collection
vehicles and other equipment to properly provide the Collection, Services. Al vehicles used in the
performance of Collection Services i) shall be maintained in an operational, clean and sanitary manner
toindustry standards, 1) shall have appropriate safety markings and lights in accordance with current
statutes, rules and regulations, iii} shall not allow Mguid wastes to laak from the vehicle, iv) shall be
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labeled with signs which dearly indicata the vehicle inventory number and customer service number of
Contractor v} shill be painted a urtiform color, provided Solid Waste collection vehices ang Recyclable
Material collection vehicles may use different paint and color schemes and vi) shall be equipped with
praperiy licensed two-way communication equipment. The Contractor shall maintain a base station or
have communication equipment capable of reaching all cotlection vehides.

O i g

5.8 CONTAINERS
A Contalner Requirements and Ownership

The Contractor shall procure, maintain, awn and provide to Customers a sufficiant quantity of
Containers to provide the Collaction Services, Without the prior written consant of Contractor, which
Contractor may withhold in its sole discretion, Customers shall not provide thelr own containers and
shall use only Containers provided by Contractor for Callection Services; provided, however, Customers
may proviie Compactors for Collection Services performed hy Contractor, which Collection Services may
be provided for in the Scope of Services and Rates, provided sich Compactors are compatible with
Contractor's collection equipm'ent. Contractor shall not be responsible for damage to any Compactors
except to the extent caused by the gross negligence or intentional misconduct of Contractor.

el ed ML G b i 1 B 5 4l s

Any Container damaged or missing on account of accident, act of nature or the elements, fire, or theft or
vandalism by persons other than the Customer such tiat the Container does not comply with the
fequirements under this Agreement shall be repaired or replaced by Contractor at Contractors cost
within a reascnable time after request by Customer. Customers shall properly care for Containers
provided for Customer’s use, shall use reasonable efforts to protect such Containers from-graffiti or
pegligent orintentional misuse, and shall not use such Containers for other than their intended purpose.
" Inthe event  Customer damages or requests a replacement Container as a result of Custamers damage,

Iack of reasonable care or intentional misuse, the Coritractor may charge the Customer the reasonable
cost of replacement of the Container, Including a reasonable pickup and delivery charge. Contaliners
shzll be located on the Customer premises in a manner required hereunder and under appllcable law,
rulas and poficles and otherwise In a location providing appropriate access to the Container by -
Contractar and allowing safe and efficient collection by the Contractar. Containers shall not ba placed
by Contractor or Customer in any City Public Street, Ownership of all Carts and other Cantainers shall
remain with Contractor at alf times, except for Compactors provided by Customer,

ArbardL e i sk

B. Weight Limits of Containers

Cart weight, including all Collectfon Materials therein, shail not exceed sixty (60) pounds for the thirty i
five (35)-gallon size, one hundred-twenty {120 pounds for the sixty four (64)-gallon size and one
hurdred-elghty {180) pounds for the ninety six (96)-gallon size. No specific weight restrictions apply to
Bins or Drop-Boxas, provided, however, the Contractor shall not be required collect, lift or remove any
Container i exceeding the safe working capacity of the collection vehicle as determined by Contractor
or i) which would cause tha vehicle carrying the Container to exceed lagal road weights,

C. Loading Containers: Access to Containers
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Al Collection Material must be placed by Customers i} anly in Containers provided Contracter, i)
compietely within the Containers provided by Conlractor, such that the Hid or other closure on such
Container closes completely and i) only inContainers designated for the type.of Collaction Materiaf
deposited in such Cantainer. No Collection Materials may be placed for collection by Customer except
in a Container provided by Contrattor, including without limitation in Customer-supplied or other
containers, In bundles or placed outside an appropriate Container, Customer must provide
unobstructed, efficient access by Contractor to al! Containers in a location approved by Contractor.

bl ST

59 SPILLAGE

Cantractor shall exercise reasonable efforts so keep Collection Materials collected by the Contractor
compietely contained in Containers and collection vehicles, Hoppers and tippers on all collection
vehicles shall be operated in a reasonable manner so as to minimize blowing or spillage of materials,
Spillage of materials caused by Contractor shall be promptly deaned up by the Contractor at
Contractor's expense to the extent reasonably possible and necassary, However, it is understood that
wind conditlons in the Truckee Meadows mage it impossihle for the Contractor to prevent the blowing
of all material, Allvehicles used for Cobection Services shall carry spiif kits, Ata minimum, spill kits shali
include absorbent pads or granules, cantainment booms, storm drain covers, sweepers and other similar
materials reasonably sufficlent to contain, control and, for minor events, appropriately clean-up any
splllage or release of wind-blown materfals, litter, or leaks of Contractor vehicle flulds or leachate.

ML b st -

510 CONTRACTOR PLANNING ASSISTANCE

The Contractor shall, upon request, make available a reasonable amount of site planning assistance to
either the City and/for property owners or their representatives. The site planning asslstance shall be :
available for all new construction or remadeling of buildings and structures within the Contractors
Exclusive Service Area, and shall address the 2bility of Contractor to.provide service in the Collection
areas, Contractor wifl not charge for normal and reasonable site planning services. Contractor may
charge a reasonable fee for will-serve letters.

s e dvbrmimid s

511 SAFEGUARDING PUBLIC AND PRIVATE FACILITIES

The Contractor shall exercise reasonabie efforts to protect public and private improvements, facilities
and utilities whether focated on pubflc or private property, including street Curbs, If such improvements,
facilities, utilities or Curbs are damaged due to the negligence or Intentiona misconduct of Contractor,
tha Contractor shall repair or replace the same. However, Contractor shall not ba responsible for
damage caused to persons or to public or private property to the extent caused by either or both i) the
negligent or intentional acts of a Custorner ar others and i} the failure of the Customer propearty tc meeat
or comply with the requirements of this Agreement and applicable faws, rules and policies, including
without limitation the failure of the Container enclosure, approach surface or sumrounding area to meat
industry standards.

[P

512  INCLEMENT WEATHER, CONSTRUCTION AND OTHER SERVICE DISRUPTIONS
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When weather, construction or other conditlons reasonably prevent or impair Collection Services,
Contractor may make reasonable adjustments to the Collection Sarvices, including without fimitation
postponing Collection until tha following regularly scheduled Collection, but shall continue Coljectian F
Services to the extent reasonably safe and efficient, No' credits o refunds will be provided for missed
Collections or other service Fimitations beyond the reasonable control of contractor. The Contractor
shall notify the City of its collection plans and autcomes for each day that sevére inclement weather is
experienced zs saon as practical that same business day.

)

513  VEWICLE DRIVE iN SERVICE

The Contractor shall affer drive-in service, atadditional charge, to Customers’ property that alfows safe.
©Cess, Wini-around space, and ciearance for service vehicies. Customars located in an arez that does
not allow safe access, tumn-around or clearance for service vehicles will be provided service it Collection
Materials are placed adjacent ta the nearest public street or private road that provides safe access ina
location approved by Contractor. in the event the Contractor deterrnines & private road or drive cannbt-
be safely negotiated or that providing drive-in service for Customers is impractical due to distance or
unsafe conditions, the Cantractor will evatuate on-site conditions and make a'determination of its
preferable approach for providing safe and appropriate service to the Customer. Contractor may ;
reguire a dzmage waiver agreement or, upon 30 days prior written notice to the Customer and the City, :
decline to provide service to Customers where Contractor determines impractical or unsafe. f

priesss
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ARTICLE 6

CUSTOMER RATES ;

61  RATES
A} 1

A General Provisions

Contractor shall charge and collect from Customers for Collection Services the Rates provided on the
Scope of Ser\}foes, which Rates may be adjusted as provided in this Agreement. The coliection of Rate
Revenues by Contractor from Customers for Coilection Services shall be Contractar’s sole compensation
for provision of Collection Services; provided, however, Contractor shall he entitled to charge other fees
and charges for Special Services and other services and may charge other féas and charges for Customer
noncompliance as provided In Section 330, Ifa Designated Facility refuses to accept Approved
Recyclable Materlals, Contractor may collect and defiver such materials for Disposal as Solid Waste and”
may charge the Rate appiicable to Solid Waste for such Colfection Services.

62  ADIUSTMENT OF RATES
A CP! Rate Adjustment

Subiect to the terms, conditions and limitatlons of this Section 6.2 A, the Rates, excluding Transition
Rates, for all Collection Services shalf increase annually during the Term and all Extension Terms in
praportion to the percentage increase in the CPl over the praceding year, as provided below ("CP) _ T
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Adjustment”). Adjustments to the Rates shafl be made in units of One Cent {30.01} and fractions thereof
" shall be rounded to the nearest tent.

The first annual ¢RI Adjustment of the Rates shall occur April 1, 2014 {such date and each anniversary
thereof during the Term, an "Adjustment Dete). The Rates shall be increased in praportion to the
percentage increase in the CP! over the most recent twelve {123 month pericd ending on December 31
of the year preceding the Adjustment Date. In determining the CP increases, Contractor may elect to
increasz the Rates applicable to particular or specific services or groups of serviees by more or less thap
the CPI, so long as the total increase in the Rates for all Collection Services is less than or egual to the
Increase in the CPy; provided, however, Contractorand City shail conperate in good fith to detesmine
the exact amount and allocation of such increases. The Contractor’s calcufations of the CPI Adjustment
and the Retum on Revenues described below shall be i) based an financial statements of Contractor
which form a part of the financial statements of the parent company of Contractor {which parent’s
financial statements have been audited by an independent certified public accountant or accounting
firm), i) certified true, correct and complete by the Contractor Representative and 1li} provided to the
City no later than March 15 of the year of the Adjustment Date. The adjusted Ratas shall take effect on
the Adjustment, Date and shall apply for the ensuing year. if the CPI is changed or discontinued, it will
be replaced by an index that would achieve ss closely as possible to the sams result as if the CPI had not
been changed or discontinued,

The CPi Adjustment to the Rates shall be subject to the following limitations;
i} The CPl shall not be Jess than zero percent {036} or more than six percent {69%); and

i} Commencing with the Adjustment Date occurring on Aprit 1, 2017, in the event the annyal
Return on Revenue of Contractor for the thres consecutive calendar years Immediately preceding the
Adjustment Date averages-more than elght percent {8%) (*Return on Revenue”}, using a three year
roliing average, no CP# Adjustment shall apply to the Rates for the year in which such Adjustment Date _
oceurs,

For purposes hereof, “Return on Revenues” shall mean net income divided by gross revenues and
expressed as & percentage. Net income is determinéd by-deducting from gross revenues afl expenses,
which expenses include federal income taxes, Return on Revenue shall be calculated by Contractor in
accordance with generally acceptance aceounting principles, consistently applied, and otherwise in a
manner substantially similar ta the calculation of rate Increases used under the Existing RFA (as defined
in Section 11.23 hereof). The Rates of both service providers under both of the Commercial Franchise
Agreements shail increase In the amount and at the time the Rates of Reno Dispasal increase.

The service provider under the other Commercial Franchise Agreement is a third party beneficiary of this
Section 6.2 A as provided in Section 6.2 A i) of the other Commerdial Franchise Agreement.

B. Other Adjustments to Rates
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Because the Rates are Contractor’s sole tompensation for the Collection Services, the Rates must be
sufficlent to pay known and unknawn costs that may increase over time. Accordingly, City and
Contractor agree that, in addition to the CPI Adjustment and the other adjustments under this Section,
the Rates shall be increased (*Rate Adjustment”) in an amoaunt necassary to compensate Contractor fors

L

1 Increases in costs or expenses resuiting from a Change in Law, Change in Scope of Services or
Increase In City Coliection Services;

S Increase in the Franchise Fee, Subsidy Fee or other fees required, initiated or approved by City
or another federal, state or local governmentat agency;

ER A change In the volume of Solid Wasts o7 Recyclatde iMaterfals of other materials collected by
Contractor hemum}er that causes a materjal increase to Contractor's costs or EXpenses of material
decrease it Contractor's revenues, Including without limitation changes caused by a change to the
Exclusive Service Area, thanges to the requitement that ali Customers in the Exclusive Service Area have
mandatory Collection Services as provided urder this Agreement and annexation or consolidation of
cutlylng or nancontiguous area in the Gty included in the Exclusive Service Area;

[Eeev'E RN .

4, Increase In the fees, expenses or, costs to Contractor for the transfar, processing, transportation,
recycling, or Disposal of Solid Waste and Recyclable Materials charged by the Designated Facilities under
the Disposal Agreement, except to the extent such increase was alreatly factored into the CM iricrease;
and

5 Any other circumstance, cause or reason not within the reasonable control of Contractor, N
inclyding withaut limitation a Force Majeure event, that causes an increase In costs or reduction in ;
revenue of Contractor, such that the Rates do not fairly compensate Contractor for the Collection’
Services,

Contractor may initiste aRate AdJustment under this Section 6.2(B) not more than once annuatly,
beginning no earfier than January 1, 2014, To obtain a Rate Adjustment, Contractor shall prepare and
submit to the City a rate adjustment statement setting forth the nature of the event causing the
increase In costs and a calculation of the increased costs and the Rate Adjustment hecessary to offsat
such increased costs, together with the Return on Revenue. The Clty may request any and afj
doctimentation and data reasonably necessary to evaluate the Rate Adjustment and shall confirm or
deny (with detafled written explanation of the reason for any denial and an alternative Rate Adjustment
preposal by City) within ninety (90) days of receipt of the statement from Contractor, which
confirmation shall not be unreasonably withheld, conditioned or delayed. Rate Adjustments shall i
include an amount sufficient to pay the increase In costs incurred by Contractor, plus the Return on
Revenue. Contractor shall provide written notice of proposed Rate Adjustments to service providers
under alf othgr Commercial Franchise Agreements concitrrent with submission of the Rate Adjustment i
praposal to the City. :

[ Rate for Outlying or Non-Contiguous Areas
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As 2 result of annexation or consolidation ofthe City jimits occurring after the Effective Date, the Rates
may notfairly or accurately reflect the cost of providing Collection Services to Customers in such
outiylng or non-contiguous areas. In such event, at the City’s efection, i) the Rates shall be increased to
pay the additional cost of praviding Collection Services to such areas and otherwise fairly compensate
Contractor for providing such Callection Services or i} a special rate for such areas may be adopted
under this Agreement. Contractor may inftiate a Rate Adjustment or spedial rate adoption underthis
Section using the same procedures provided for Rate Adjustments in Sectlon 6.2 (8) above and the Rate
Adjustments under this Section 6.3 shall apply to any specal rates established under this Section 6.2 {C).

D. Other Commercial Franchise Agreements

It 1s the intent of the City to maintain reasonably consistent Rates in the Exclusive Service Areas under all
Commercial Franchise Agreements in the City, Therefore, a Rate Adjustment under any Comimerdial
Franchise Agreement shall cause a Rate Adjustment under all other Commercial Franchise Agreements
in the amount reasonably necessary to pay the increase in tosts or expenses incurred by the service
providers under such other Commerdial Franchise Agreements. To obtain such Rate Adjustment, the
service pravider{s} under the-other Commercial Franchise Agresments shall submit a statement for
canfirmation by City within 90 days after notice of confirmation of the initial Rate Adjustment, which
statement shall be submitted and processed in the same manner provided in Section 6,2 (B) above, This
Section shall not apply to Special Services under Section 4.5 above.

ARTICLE7
BILLING; COLLECTION AND PAYMENT

7l BILLING AND COLLECTION

Contractor is responsible for billing Customers and collecting Rates Revenues forall Collection Services,
Billing for alf Collection Services other than Drop Box services shall ba in advance, Bllling for Drop Box
services may be in advance or in arrears, s determined by Contractor. All payments shalf be dus and
psyable on the first day of each monthly billing cycle and shall be delinguent i not patd on or before the
dzte thirty (30) days thereafter, Contractor shall be entitled to charge a late fee equal to the greater of
Twenty Five Dollars (525.00) orten percent (105) of the delinguent amount and interest at one and
are-half percent (1.5%) per month on all delinguent accounts. Contractor shall be entitled to terminate
any dellnguent Customer’s account after thirty (30) day’s written notice. Contractor shall be entitled to
charge Customers other faes and charges, including without limitation NSF check charges and
collections costs, and shall be entitled to require a deposit befora provision of Collection Services. All
Rates, charges, penalties, interest and other amounts due to Contractor for Collectlon Services shall
constitute an obligation of the owner of the property [as shown in the Washoe County Assessor’s Office
records) to which such services are being provided or upon which is located any Commercial Activity for
which such services are being provided. An owner may request that services be provided and billed to a
tenant or other occupant of the property, but owner shall not be selieved from the primary obligation to
pay alf amounts due for such service and Contractor shall have no obligation to first proceed for
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collection against the tenant or other occupant. Contractor shall be entitied to estabiish tules,
procedures and requiraments for Customers su bscribing to Collection Serviees and for collecting any
amount payable for the Collection Services, including without limitatlon the right to collect security
deposits and to exercise lign rights. Nothingin this Section shal? limit any rights or remedies of
Contractor, including without Kmitation the fight to enforce the terms of this Agreement, the Reno
Municipal Code refating hereto and fts customer service agreements or to coliect any all amounts due
for Collection Services and other services.

7.2 RECEIPT OF PAYMENT

Contractor shall recerd afl amonnts received fram Customers into an appropriate atcounting acrount.
All payments of Customer blllings shail be made by Customer check, money order, cashier's check credit
card or autepay; provided no cash shall be accepted, ‘

73 MONTHLY PAYMENT OF FRANCHISE FEES AND SUBSIDY FEE

On or before the twenty-fifth (25th) day of exch calendar month, Contractor shall preparé and submit a
monthly statement to City for the prior monith, together with the Franchise Feas and Subsidy fea
payable to City for the prior caleridar month. The monthiy statement shalt include the following
information and calculations as supporting documentation for the Franchise Fee ang Subsidy Fee
payment:

A Reported Revenuex

The amount of Rate Revenues for the month, along with detail describing, st a minimum, the tota!
number of accounts for each applicable monthly charge and the total number of Customers bitled for
each such amount.

74 CONTRACTOR RESPONSIBILETY FOR 8AD DEBT AND DELINQUENT PAYMENTS

Contractor shall solely bear alj expenses and [vsses related to collecting or falling to collect had debt
from delinquent Customer accotnts

75 AUDIT OF BILLINGS AND FINANCIAL REPORTS; REVIEW OF COSTS

City may at its sole discretion select a qualified independent firm to perform an augit of Contractor’s
records and data directly refevant to matters relating to Contractor's performarice of its obligations
under this Agreement, as set farth In this Articie. Contractor shall, upon request of written notification
by City, permit the audit and inspection of all of such records and data by the firm specified by City, Tha
frequency and timing of the audits shall be detarmined at City’s discretion, but shall not exceed 3
maximum of two (2) audits during the Base Term and one {1} during any five year extension of the Term,
City shail be responsible for payment of all audits during the Base Term of the Agreement and any
Extenssion of the Agreement. City shall provide Contractor thirty (30) days’ notice of each audit, City
shall determine the scope of any audits based on the generat requirements specified below and may
elect to conduct elther one or both of the following types of audit:
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A Audtt of Billings. The audltor shafl review the billing practices of Contractor with reiation to : i
delivery of Collection Services. The intent of this audit is.to use sampling to verify that Customers are
receiving the type and level of service for which they are billed.

ol

B. Audit of Revenue Reporting. The auditor shall review relevant financial re poris and data
submitted by Contractor pursuant to Article 8, The purpose of this audit is to verify that Contractor is :
correctly caleulating Rate Revenues, and is properly remittihg Franchise Fees and Supplemental! H

-

Franchise Fees. R
ARTICLE S }

RECORD KEEPING, REPORTING AND INSPECTION :

‘8.1 RECORD KEEPING i
A Accounting Records T

Contractor shal! maintain full, complete and separate financial, statistical and-acconnting records and !
accounts, pertaining to cash, billing, and provisions ofall Collection-Semvices, prepared on an accrual
basls in accordance with generally accepted accounting principles, including without limitation records :
of all Rate Revenues, Gross Receipts, Franchise Fees and Subsldy Fees. Such records shall be subject to ;
audit, copy, and inspection by City Representative or designee at any time during normat business hours :
Upon reasonable prior wiitten notice. Contractor shall maintain and preserve afl cash, bilfing and
Disposal records for a period of not less than five (5) yaars foilowing the close of each of Contractor's
fisczl years.

B. - Collection Materials Records

Contractor shall maintain reconds of the quantities of (i) Solld Waste Collected and defivered under the
terms of this Agreement; and (ii) Recyclable Materials, by type, Collected of Disposed;

€. . Customer Complaint Record

s i dealbmdn b

Contractor shall maintain the customer complaint record pursuant to Article S.

D. Cther Records

Contractor shall maintaln all other records required under other Sections of this Agreement.
8.2 ANNUAL AND QUARTERLY REPORTING

A General

Annual and quarterly reports shall be submitted to the City within forty five (45) days after the end of
the raporting period which include:

1. A summary of the prior period’s Rate Revenues, Franchise Fees and Subsidy Fee;

40
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2. Account data, including the number of accounts, amount and type of materjals deposited in
each Designated Facility and customer count by type of service;

3. . amount (In tons) and type of matarils Collected and amount deiivered to each Designated
Facility;

4. Amount and type of materials Diverted;
5, Customer count by type of service
83 INSPECTION BY THE CITY

City Representative, ar designee(s},'shall have the right to observe and review any of Contractor's
records, operations, and equlpment, relevart to a determination of Contractor’s compliance with the
requirements of this Agreement pertaining tv the pravision of Collection Services, and to anter premises
during normal business hours for the purpeses of such observations, and review at any time Upon not
less than twenty four (24) hours prior written nofice. City: Representative shall notify Contractor's
representative upon arrival. City Representative will comply with all policles and procedures of
Contractor when on Contractor’s premises. Contractor may coridition any such entry in or upon
Contractor's premises, by City Representative or deslgnee(s}, on the prior execution of a walver of any
Hability of Contractor for any injury or damages suffered by City Representative ordesignea(s), or their
respective heirs and assigns, or others tlaiming by, through or under them, atlsing out of or refating to
such entry.

ARTICLE 9
INDEMNITY, INSURANCE, PERFORMANCE SECURITY

9.1 INDEMNIFICATION OF THE CITY

Contractor agrees te and shall indemnnify, defend and hold harmless Gity its officers, officials, employees,
volunteers, agents and assigns (collectively, the “Indemnitees”) from and against any and afl costs,
damages, loss, liability, fines, penalties, forfeitures, claims, demands, actions, proceedings or salts
{whether administrative or judicial), in law or iy equity, of every kind and description, (including, hut not
limited to, infury to and death of any person and damage to property) to the extent caused by {i) the
faiture of Contractar to comply with this Agresment and if) the performance by Contractor, itsofficers,
agents, emplayees, and subcontractors of the Collection Services or ather obligations of Contractar
hereunder, except in each case to the extent caused by the default, negligence ar Intentional
misconduct of City. The indemnification obligation hereunder shall arise only in excess of any available
and collectible tnsurance proceeds, and the Contractor shall be liable hereunder to pay anly the amount
of damages, If any, that exceads the total amount that all insurance has paid for the damages, plus the
total amount of all deductible and self-Insured expenses paid under afl Instrance policies.

9.2 INSURANCE SCOPE AND LIMITS

a1
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A. . During the Term of this:Agreement Contractor shall procure and maintain the following
minimum insurance coverage, to tha exten: avallable;

L Commerclal General Uiability: Commercial General Uability insurance with Fimits of not less than
Two Mlllion Dollars (52,000,000) per accurrence with an aggregate of Four Million Dollars (54,000,000).
This policy shall be issued on a per-occurrence basis,

o i .

2, Automobile Liability: Comprehensive Automobile Liability insurance with limits for boddy injury -
of not fess than Two Million Dollars {$2,000,000). Coverage shall include owned and non-owned ;
vehicles used in connection with the Agreement. §
3. Waorker's Compensztion: A policy of Woiker's Compensation insurance as may be required by ]
the Nevada Revised Statutes. !
B. Other Insurance Provisions i
1 The insurance policies shall tontain, or ba endorsed to contain, the following provisions: :
a City, its officers, officials, employees and volunteers are to be covered as additional insureds

with respect to abifity arising out of automatiles owned, leased, hired or borrowed by or on behalf of
Contractor; and with respect to liability arising out of werk or operations performed by or on behaif of
Contractor induding materials, parts or equipment fumished in connection with such work or ;
cperations,

b. Contractor's insurance coverage shall be primary insurance in relation to the City, its officers,
officials, employees, agents and volunteers. Any insurance or self-Insurance maintained by City, its
officers, officials, employees, agents or volunteers shall be excess of Contractor’s insurance and shall not
contribute with it.

o Each insurance policy required by this clausa shall be-occurrence-based, or an altemate form as
approved by City and shall be endorsed to state that coverage shalt not be canceled by tha insureror 1

reduced in scope or amount except after thirty (30} days prior written notice has been given te City,

d Contractor’s Instrance shait apply separately to each insured against whom claim Is made orsuit
Is brought, except with respect to the limits ofthe insures’s lfabliity.

e, Waorker's Compensation and Empiloyers Liabllity Coverage. The insurer shall agree to waive all
rights of subrogation against the City, its officers, officials, employees and volunteers for losses arising
from work performed by Contractor for City.

C. All Coverages, Each insurance policy required by this Article shall be octurrence-based or ap :
alternate form as approved by the City and endorsed to state that coverage shalf not be suspended, 5
voided, canceled by efther party, reduced in coverage or in limits except after thirty {30) days' prior i
written notice by certified mail, return receipt requested, has been given to the City.

D. Verification of Coverage

42
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Contractor shall furnish City, withirr thirty (20) days after the Effective Date and upon request of City %
thereatter, with original certificates evidencing coverage required under this Section 8.2,

E. Acceptability of Insurers !

All insurance policigs required by this Article shall ba issued by admitted insurars in goad standing with
and licensed to do business in the State of Nevada, and possessing a current AM. Best, Inc, rating of B+

FSCVIH or better, :

F Subcontractors }
Contractor shall include alf stibcontractors as insurads under its policies er shall furnish separate 4
certificates and endorsements for each subcontractar. All coverages for subcontractors shall be subject 3
to alt of the sequirements stated in this Section. . ;

G. Lability Coverage Amounts

Not fmore often than every five {5} years during the Term, City shall be entitled to increase the amount
of liability insurance coverage required under this Saction 9.2 if such coverage is below amgunts
gererally accepted for similar services. In that event, City and Contractor will cooperate in good faith to :
establish the amount of liability insurance coverage generally accepted for similar services and '
Contractor will provide such fiahility coverage amounts,

93, INSTRUMENT FOR SECURING PERFORMANCE

Notiess than thirty (30) days after the Effective Date, Contractor shall file with City an instrument, in :
form reasonably acoeptable to City, securing Contractor’s faithfui performance of Contractor’s
obligations under this Ag_reement. The principat sum of the instrument shall b not less thah Two
Hundred Fifty Thousand Dollars ($250,000). The instrument may be in the form of a letter of credit,
performance bond, or other performance guarantee and shall remain in forca during the Term. if the
instrument is 3 performance bond it shall be executed by a surety company designgted as an admitted
insurer in good standing with and authorized to transact business in this State by the Nevada
Department of Insutance and otherwise reasonably acteptable to the City. The premium for such bond
orletter of credit, or any other charges related in any way to Contractor's obtaining of maintaining any
and all such instruments, shall be fully borne and paid by Contractor. Recovery under the instrument
shall not preciude City from seeking addltional demages for Contractors default under this Agreement,

ARTICLE 10 1
DEFAULT AND REMEDIES

10.1  DEFAULT BY CONTRACTOR

A, Any of the following shall constitute an avent of default ("Event of Default”) by Contractor
hereunder:
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1. If Cantractor shall fail to perform any of the material covenants, conditions and agreements of
this Agreement, unless Contractar shalt materfally cure or remegly such faiture within thirty {30} days
after written notice by City to Contractor spetifying in detail the nature of siuch default or, ifsuch fallure
is not reasonably capable of being cured or remedied within such thirty (30) day pariod, Contractor
commences cure or remedy within such 30 day p'eriod and diligently prosecutes the same to '
completion, ) ‘

i

2. Contractor files a vofuntary petition for debt relief under any applicable bankruptcy, insolvency,
or other simlfar law, or has an involuntary bankruptcy action fited against it which is not dismissed
within 50 days of notice to Contractor; Contractor consents to the appointment of, or taking of
possession by, a receiver lor similar official} of Contractor’s nperating assets or any substantial part of
Contractor’s property; or Contractor shall make any general assignment for the benefit of Comtractor’s
creditors.,

R -

o AR st

3 Contractor ceases to provide Callection Servicas as required under this Agreement for a period-
of five {5) consecutive Working Days or more, for any reason within the reasonable control of

Contractor, such cessation posesa material threat to the heatth, safety and welfare of the public and '
City shall have provided not less than three {3) Working Days written notice of such default. i

102 CITY REMEDIES FOR EVENT OF DEFAULT BY CONTRACTOR
A Upon an uncured Event of Default by Contractar, City shall have the right to:
1 Terminate the Agreement in accordance with Section 10.3.

2 In addition to, or tn Heu of termination, exercise al of its remedies in accordance with this
Article and any other remedies at law and in equity to which City shall be entitled, including without
limftatior: the right to pursue the performanca security under Section 9.3 and make an available claim
under any insurance pallcy.

3. . Atitsdiscretion waive Contractor’s default in full or in part,
D3 TERMINATION BY CITY

Subject to Dispute Resolutian in Section 11.8, City shall only exercise its right to terminate this
Agreement through actfon of the Rena Clty Council ata regularly scheduled (or special} public meeting
of that body. Contractor shall be glven reasonable prior notice of such meeting, z written statement of
the factuat and legal basis of the claimed Event of Defauit and an opportunity ta respond and to offer
testimonial and documentary evidence during the hearing of the matter at such meeting and City shall
provide to Contractor coples of all recards and information in City’s possession or control relating to the
Event of Default giving rise to such termination.

104  CONTRACTOR REMEDIES; TERMINATION
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Agreement if City shall fajl to performi any of the material covenants, conditions and agreements of thls
Agreement, unless City shall matefially cure or remedy such failure within sixty {60) days after written
notice by Contractor to City specilying in detall the nature of such default of, f such failure is not
reasonably capable of being cured or remedied within such sixty {60} day period, City commences cure
or remedy within such 60 day period and diligently prosecutes the same to completion. Contractor
shall have the right te terminate this Agreement upon ninety (90) days written notice to City it
Applicable Law prohibits, materially fimits or makes uneconomical the Cobection Services as
cantemplated in this Agreement. Except as provided in Sectlon 11.8, nothing herein shalf limit
Contractor's rights and remedles available at law or equity for default by a party under this Agreement.

ARTICLE 11
MISCELLANECUS AND OTHER ASREEMENTS OF THE PARTIES

1Ll OTHER EXCLUSIVE SERVICE PROGRANS; RIGHT OF FIRST REFUSAL

In the event City determines that 2 specific program should be implemented for collection or
transportation of Food Waste or Green Waste or for any other Solid Waste or Racyclable Materials,
other than as provided in this Agreement; to serve the needs of the public in the City, City will notify
‘Contrattor and Contractor and City will discuss and:negotiate in good faith to i) develop and implement
the program and the franchise fees, rates and other matters related thereto and ii) reach agresment on
the terms and conditions of a service agreement refating thereto between the City and Contractor,
Contractor and City are unable to reach agreement on the terms and conditions of the service -
agreement within 90 days of the City notice, City hereby grants to Contractor the right of first refusal to
match and accept a} the terms and conditions of any contract offer by the City to ather service providers
for such a program {*City Offer”) and b) the terms and conditions offered by another sevice provider to
the Clty that the City is willing to accept relating to such a program [*Third Party Offer”). Ifthe City
makes a City Offer or receives a Third Party Offer the City is willing to accept, City shall give Contractor
prompt written notice with 2 copy of thereof. Contractor shali have a period of thirty {30) daysto
provide written nofice to Clty that Contractor will accept the terms of either the City Offer or the Third
Party Offer. If Contractor provides such notice, City and Contractor will enterinto a service agreement
on the terms and conditions of the offer accepted. If Contractor does not timely provide the acceptance
notice, the City shall be free to contract with another service provider on the same terms and conditions
as stated In the City Offer or the Third Party Offer, as applicable. In the event the City does not
con:ummate an agreement with another service provider on the same terms and conditions within 120
days of the expiration of the 30 day notice period, then the right of refusal shall revive and Contractor
shall have the same right of first refusal to accept any subsequent changed terms and conditians, City
Offer or Third Party Offer.

1.2 RELATIONSHIP OF PARTIES
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The Parties intend that Contractor shall periorm the Collaction Services as an independent contractor
engaged by City and not as an officer or employee.of City or as a partner of or folntventurer with City.
No employee or agent of Contractor shall be or shall be deemed to be an employee or agent of City.
Except as expressly provided hereln, Contractor shall have the exclusive control over the manner and
means of conducting Collection Services and all persans performing such services on behalf of
Contractor. Neither Contractor nor its officers, employees, subcontractors, or agents shall pbtain any
rights to retirement banefits, workers’ comgensation benefits, or any other benefits which accrue to
ity employees by virtue of their employment with City,

11.3  FORCE MAJEURE

Frovided that the requirements of this Section are met, Contractor shali not be deemed ta be in default

and shall not be lable for failure to perform under this Agreement if Contractor’s performance is
prevented or delayed by acts of terrorism, acts of God including landslides, public or private
construction activities, lightning, forest fires, storms, floods, freezing and earthquakes, il
disturbances, wars, blotkades, public riots, explosions, unavailability of required materials or disposal
restrictians, work stoppages or lockouts, governmental restraint or other causes, whether of the kind
enumerated or otherwise, that are ot reasorably within the control of the Contractor {"Force
Majeure”}. If as a result of a Force Majeure event, Contractor is uhable wholly or partially to meet its
obligations under this Agreement, it shall promptly glve the City written notice of the Force Majeure
event, describlng it in reasonable detail, The Contractor's obligations under this Agreement shall be
suspended, but only with respact to the particular companent of ohligations affacted by the Forge
Majeure event and onfy for the: period during which the Force Majeure event exists.

114 COMPLIANCE WITH LAW

In providing the services required under this Agreement, Contractor shall at all times, at its sole cost
{subJect to rate adjustment provisions elsewkere in this Agreement}, comply with 2ll Applicable Laws,
inctuding all permit requirements for Collection Service.

1L5  GOVERNING LAW

This Agreement shall be governed by, and construed and enforced in accordance with, the laws of the
State of Nevada.

3.6 JURISDICTION AND VENUE

Any lawsuits between the Parties arising out of this Agreement shall be brought and conduded in the

courts of the State of Nevada; which shall have exclusive jurisdiction over such lawsuits, With respect to

venue, the Parties sgree that this Agreement is made in and will be performed In City of Reno.

117  ASSIGNMENT

A, Definition

48
11312

JE—

PR,

e e AL T A M

T

REF_000046

LY TR e

PA_0273



TP—p-

For purposes of this Section 1.7, the tarm *Assignment” shall Inclue, but not be limited to: (j) 2
transfer by Contractor to another person orentity of all of Contractor’s rights, duties ang obligations
under this Agreement, Tncluding withourt fimitation subcontracting of all or 2 portion of Contractors i
obligations hereunder; {1i) a sale, exchange, or other transfer of substantially all of Contractor’s assets
dedicated to service under this Agreement ta 3 third party; (ili) a sale, exchange, or other transfar of fifty
percent (50%) or mare of the outstanding common stock of Contractor; (iv) any recrga nization,
consolidation, merger, recapitallzation, stock issuance or reissuance, voting trust, pooling agreement,
Estrow arrangement, liquidation, or other transaction to whick Contractor or any of its shareholders is a
party which resultsin a change of ownership or control of fifty percent {S0%) or more of the value or
voting rights in the stock of Contractor; and (v) any combination of the foregoing (whether or not in
refated or contemporanesus transactionsj which has the effect of any such transfer or change of
ownership. If Contractoris not a carporation, an asslgnment shall also indude, among other things, any
transfer or reorganization that has an effect Smifar to the situatfons described in foregoing sentence for
corporations. For purposes of this Article, the term “proposed assignee” shall refer to the proposed
transfereels) or other successor{s) in intarest pursuant to the assignment.

PR

e L U ALk bk A s et e

. City Consent to Assignment; Written Assighment and Assumption

Except for Asslznments to a Permitted Transferee and except as provided in this Article orotherwise in :
this Agreement, Contractor shall not make an Assignment of this Agreement to any other person or ]
entity without the prior written consent of City, which cansent shall not be unreasonabiy withheld,
conditioned or delayed; provided, however, that the assignee shall ba deemed suitable and City shall
consent to an Assignment if the Assignes meets the Assignee Qualifications (as defined below). 4
formal written instrument of assignment shall be executed by Contractor and an approved assignee or .
Permitted Transferee, which shall provide for the assignee’s assumption and acceptance of ail terms and
eonditiens of this Agreement, including all dutles and abligations imposed thereby, and also the
asslgnee’s express adoption of the representations of Cantractor set forth herein as its own
representations. Assignments to Permitted Transferees shall not require the consent of the City.

bt ik masabmdnnt 1

[ o Qualifications of Assignee

A proposed assignee shall be deemed suitable and City shall consent to an Assignment to a proposed
assignee upon submission of reasonably satisfactory evidence or support {I} that the proposed assignee
has at feast five (5} years of Solid Waste and Recyclable Materials collection experience similar to the
Collaction Services; ii} that the proposed assignee currently or recently conducted Solid Waste and
Recyctable Materfals coliection on a scale reasenably equal to or exceeding the scale of operations
conducted by Contractor under this Agreement; (ifi} the proposed assignee conducts its operations i
substantia) accordance with accepted industry standards (iv) the proposed assignee conducts its Solid
Waste and Recyclable Materfals managemant practices in substantial compliance with all applicable
Federal, State, and local laws; and (v) the proposed assignee has the reasonable financiat capabllty and
other capabilities to perform the obligations of Contractor under this Agreement to industry standards
and to otherwise comply with all terms, covenants and canditions of this Agreement applicable to
Contractor [collectively, the "Assignee Qualifications*).

47
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D. Transition

I City consents to an assignment, Coatracter shall cooperate Tully with City and subsequent 3
Contractor(s} or subcontractor(s), and shali pravide all approprizte assistance to ensure an ordery
transition. Such cooperation and assistance shall include, but not be limited to, Contractor providing, to
City and the subsequent Contractor{s} or subcontractar{s}, all route fists and billing fnformation fisting
accounts, and using Contractor’s reasonable efforts to avoid and mirtimize any disruption or
inconvenience to Customers.

11.8  DISPUTE RESOLUTION

A Cantinue Performance

In the event of any dispute arising under this Agreement, Gity and Contractor shall continue
performance of their respective obligations under this Agreement and shali attempt to resolve such
dispute in a tooperative manner, including but not fimited to, negotiating in good faith.

A e 8 e ad o s~

B. Mediation

Any unresolved dispute arising between the Parties under this Agreement after negotiation in good faith
shall first ba submitted to non-binding mediation before a recognized mediator having experience with
agreements of this nature and that is mutually acceptable to the Parties, provided that neither Party :
shall urreasonably withhold lts acceptance. Ifthe parties are unable, after a period of thirty (30} days .
from commencement of the'dispute reselution process, to agree on a mediator, either Party shall be
entitled to petition a court of competent jurisdiction to appaint such a mediator for the Parties. Inthe
absence of judicial jurisdiction to appoint a medlator, mediation wil be before a pane! composed of a
mediator selected by each party and a third mediator selected by the two medistars so selected. EFach
Party shalf bear its own costs, including attomey’s fees, incurred in connection with the mediation. if the
mediation does not result in a resofution of the dispute that is acceptable to both Parties, efther Party
may pursue any right or remedy available at_]cai_o_r?ymity, except as expressly and specifically limited
under this Agresmant,

s i il 4

115  NON-DISCRIMINATION

Contractor shall not discriminate in the provision of service or the emp!ufrnen’t of persons engaged In
performance of this Agreement on account of race, religious creed, color, national orlgin, ancestry,
physical handlcap, medical condition, marital status, or sex of such persons or as otherwise prokibited ;

by law.
1119 BINDING ON SUCCESSORS

The provisions of this Agreement shall inure to the benefit of and be binding upon the successors and
permitted assigns of the Parties.

1111 PARTIES IN INTEREST
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Except a5 expressly provided to the contrary herein, nothing in this Agreement, whether express or F
implied, fs intended or shall be deemed to confer any rights on any persans other than City and
Contractor and their representatives, successors and permitted assigns. b

1112 "WAIVER

" The waiver by either Party of any breach or vislation of any provislons of this Agreement shall not be
deemed to be a walver of any breach or vielztion of any other provision, nor of any subsequent breach
of violation of the same or any other provisicn. The subsaquent acceptance by either party ofany
montes that become due hereunder shall not be deemed ta be a walver of any preexisting or concurrent
breach orviolatlon: by the other party of any provision of this Agreement.,

b is

11.13 NOTICE

i N 4 s -l

A Notice Procedures

Except as otherwise specifically provided herein, all notices, demands, requests, propasals, approvals,
tonsents and other communications made in connection with this Agreement shall be in wriing and
shall be effective when personaily delivered to a represeptative of the Parties at the address below or
depaosited in the United States mail, first class postage prepaid, addressed as follows:

ifto CIey: City of Reno
Office of the City Manager
P.Q. Box 1900
One East First Street
15th Floor ' 1
Reno, Nevada 89505 :
Attention: City Manager

e e N eens m e

if to Contractor: Reno Disposal Campany
100 Vassar St.
Reno, Nevada 89502 .
Attention: District Manager

The address to which commimications may be delivered may he changed from time to time by a notice
given in dccordance with this Section 11.13.

B. Facsimile Notice Procedures

1. Facsimile notlee may bé substituted for written notice with the following fimitations:
43
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a. Facslmile notlee shalf be considered valid and defivered during standard business hours and
days, Monday through Fridzy, at such time 35 an autherized representative of the receiving Party
acknowledges receipt in writing or by facsimile acknowledgement to the sending party.

b, Written notice, in accordance with Paragraph A, must follow any facsimile notice, in order for
the facsimile notice ta be considered valid natice hereunder.

2. If abave canditions are met, facsimile notice will be considered effective from date and time of
transmission as indicated on recelving Party's original copy of the transmissign.

3. Facsimile notices must be sent to the following addressses:

Ifto City: City Manager
Fax pumber: (775)334-2020

If to Contractor: District Manager
Fax number: (775)329-4662

4, The facsimile number to which communications may be transmitted may he changed from tine
to time by a notice given in accordance with this Section 1113,

1134 ACTION BY CITY; CITY AND CONTRACTOR REPRESENTATIVE

Subfect to the restrictions provided in this Section 11.14, whenever action or approval by City is required
under this Agreement, the City Council hereby delegates to the City Representative the authority to act
oh or approve such matter untess specifically provided otherwise in this Agreeimeit or unjess the City
Representative determines in his or her sole discretion that such actlon or appiroval requires referral to
the City Council. The ity Representative wils have the authority to make approvals, issue
interpretations, waive provisions, execute all necessary documents enter [nto amendments and
otherwise take actions on behaif of the City relating to this Agreement, including without imitation
approving Rate Adjustments, agreeing with Contractor to change the Approved Recydlabie Materials and
extensions of time to perform, so long a5 such actions do not matertaily change the scope ornature of
the Callection Services or the exclusive right and obligation of Contractor to perform the Collection
Services. All actions of City Repiesentative are subject to appeal by Contractor to the City Council and
Contractor Is entitled to rely on all actlons of the City Representative, Any alteration, change or
modification of orto this Agreement, fn order to becore effective, will be made in writing and in each
Instance signed on behalf of eadhi party. Contractor shall, by the Operative Date, designate in writing a
responsible official, or duly authorized agent, who shall serve asthe representative of Contractor in alf
matters related to the Agreement and shall inform City in writing of such designation and of any
iimitatlons upon histher authority to bind Contractor. Clty may rely upon action taken by such
designated representative as action of Contractor. Natwithstanding anything to the contrary in this
Section 11.14, the City Council shall have the sole authority to take the following actions; j) termination
of this Agreement under Section 10.3 of this Azreement, ii) Rate increases in excess of threa percent
{3%} in excess of the CPl increase and 1if) any increase or decrease of the Franchise Fee.
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. 1115 ENFORCEMENT

Contractor shail be entitied to independently enforce against third parties the terms, covenants,

" conditions and requiremants of this Agreamant and Clty ordinances related theretaq, Including without
limitation defending chaflenges therato and to prevent violations by third parties thereof (including
without lTmitation the axclusive fight and ctiigation 1o provide the Callection Services in the Exclusive
Service Area). City shall reasonably cooperate in such enforcement; provided, however, City shall not be
teuired to incur third party costs in connection therewith. City will adopt and enforce appropriate
ordinances to implement this Agreement and otherwise relating to the collection and transportation of
Solid Waste and Recyclable Materials.

11.16 GODD FAITH

Each Party’s interpretation and performance undes-this Agreement shall be reasonable and consistent
with the intent to deal fairly and in good faith with the other Party hereto. Each party’s exercige of any
discretion hereunder shall be made in £00d faith and consents and approvals shall not be unreasonably
withheld, conditioned or delayed, unless expressly stated to the contrary herain,

AL317  ENTIRE AGREEMENT .

‘This Agreement constitutes the entire agreement between the Contractor and ity with respect tg the
subject mattertiereof and supersedes all previous Agreement negotiations, proposals, commitments,
writings, advertisements, publications, and understanding of any nature whatsoever unless expressly

‘intluded in this Agreement.
1118 REFERENCES TO LAWS

All references in this Agreement to laws shall be understood to include such laws as they may be
subsequently amended or recodified, 'unless,utherwise specifically provided, ..

1119 INTERPRETATION

Each of the Parties has réceived the'advice of legal counsel prior to signing this Agreement. Each Party
acknowledges no other party or agent oratt,om'ey'has made & promise, representation, of warranty
whatsoever, express or implied, not cantained herein concerning the subject matter hereln to induce
another party to execute this A,i;regrﬁér’it. “he Parties agree ng provislon or provisions may he subject
to any rules of canstruction based upon any party being considered the party “drafting® this Agreement.

11.20 MCDIFICATION

Any nmatters of this Agreement may be modified from time to time by the written consent of hoth
Parties without, in any way, affecting the remainder.

11.21 SEVERABILITY
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If any provision of this Agreement Is for any reason found or deemed to ba Invalid or unenforceable, this
Agreement shall be construed as not containing such provision. All other provisions of this Agresment
which are otherwise lawful shafl remain in full ferce and effect, and shall be enforcad as if such invalid or
unenforceable provision had not been contained herein, and 10 this end the provisions of this
Agreement are hereby declared to be seversble,

1122 CCUNTERPARTS

This Agreement may be executed In counterparts, each of which shall be considered an original,
11.23  BXISTING FRANCHISE AGREEMENT

The existing First Amended City of Reno Garbage Franchise Agreement dated August 9, 1994, as
amended {“Existing RFA”), will remain in place and effective until the later of i} the Effective Date of this
Agreement and ii) the date all of the Disposal Agreement and the other City Franchise Agreements {each
a5 defined In the Disposal Agreement), Inform acceptable to Contractor and City, are executed and
become effective,

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the day and
year firstabove written.

CITY OF RENO

a mliﬁ%j%esmm of Nevads. .

zy__ {7 0AVD L AT Date (0711,
4 ert A, Cashell, Sr., Mayor

Attest:

By,

R.Jones, City Cler!

CONTRACYOR

Reno Disposal Compa n;l?, a Nevada corporation
By £ /

ot

-
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Titfe: é?é & éeﬁl 1z [/ _

i
Date: /:/’/,//A; /’)_ - 3
List of Exhibits: :
Exhiibit A List of Approved Recyclahie Materfals f
Exhibit B Exglusive Service Ares of Contractor ;
Exhibit € Operating Standards :!
Exhiblt D Stope of Services
Schedule 1 List of Exempted Haulers and list of Exempted Hauler Accounts and Customers for each
Exempted Hauler :
i
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EXHIBIT A
List of Approved Recyclable Materials
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1
2,
3
4

5,
[
7.
8.
9

: BXHIBTA
COMMERCAL FRANCHISE AGREEMENT
APPROVED RECYCLABLE MATERIALS

Newspaper (including Inserts, coupons, and store advertisements)
Chipboard
Corrugated cardboard.
Mixed waste paper (including office paper, computer paper, magazines, junk mail, catalogs,
keaft bags and kraft paper, paperbosrd, egg tartons, phone books, brown papet, grocery bags,
eolored paper, construction paper, envelopes, legal pad backings, shoe baxes, cereal and other
simflar food boxes)
Glass contalners {including brown, clear, and green glass bottles and jars)
Aluminum fincluding beverage contziners, food containets, small s¢rap metal)
Steel or tin cans
Plastic containers dassified under Resin Identification Code Nos. 1 through 7, Inclusive,
Food Waste {only if source separated and placed by the generator in a separate Container
designated by Contractor for Food Waste)

10. Any other materials mutually agreed to by the CONTRACTOR and the City.

To quallly as Approved Recyclable Materials, all Réwdable Materfals must be reasonably dean and
otherwlse in a condition acceptable to commardal recycling facifities. Without limiting the foregolug,
Approved Recyclable Materfals mixed with i} more than a de minimis amount of Garbage, ii) 10% or .,
more of materials other than Approved Recydable Materlals, or iii) any amount of Excluded Materlals,
shall e considered contaminated (“Contaminated”). Contractor may impose a fee or charge for
placermnent of Contaminated Recytiable Materlals in a Recycling Container for Collection, may charge for
and dispose of such Contaminated materfals 25 Solid Waste, and may refuse to accept such
Contaminated materials.
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Exhibit B
Exdusive Setvice Area of Contractor
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Exhibit C :
Operating Standards ¥
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EXHIBIT C
COMMERCIAL FRANCHISE AGREEMENT
OPERATING STANDARDS

b Contractor Standards

A Contractor shall perform the Callection Services in 4 commercially reasonable manner using
industry standard practice for comparable operatians,

[E R

B. Colorand appearance of colléction vehlcles, contalners; employee uniforms, and public
education materials provided by Contractor will be designed to provide a standard represertation of the
wompany. If subcontractors are used, a distinct bat utitform appearance of the subcontractor’s
equipment, vahicles, and personnel s required,

B e ST

2. ‘v d Eqes

Contractor shall furnish sufficient vehidles and equipment to provide all services required under this
Agreement. Contractor’s name, phone number, and vehidle identification number shall be visibly
displayed on its vehicles in letters and figures, Contractor shall maintain all of ts vehides and ;
equipment in a reasonably safa, clean, painted and operable condition. All Golfecrion vehicles must be - 1
registered with the Department of Motor Vehides of the Stete of Nevada, Vehicles shall be operated in
compliance with all applicable safety and local ordinances, Collection vehicles shall be aperated in 5
manner to minimize or prevent spilling, dripping or blowing of materials from the vehide.

3. Personne| !

A Employee Conduct

Contractor shall reasonably train and supervise its employees i) to provide professionaf and courteos
service to Customers and to other wise deal with the publicin a professional and cautious manner and
i) to dress in clean unlform shirts with sujtable identification.

B. Employee Operational Requirements

Contractor’'s empioyees shall i) not place Contalners in a manner that blocks any driveway, sidewalk,
ailboxes, or street, i) shall close all gates opened by them in making collections, unless atherwise
directed by the customer, and i) shall exercise reasonable care to perform Collection Services In a
reasorably quiet manner.

G Driver Qualifications

All drivers shall be trained and qualified in the aperation of Collection vehidles and must have in effect a
valid license, of the appropriate class with appropriate endorsements, issued by the Nevada Department i
of Motor Vehicles. All Collection vehicle drivers shall afso complete Contractor’s in-house training
program, which includes education on the use of Collection vehicles, Collection programs, and route
information as well as Customer service practices and safety information.

i
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D, Badground Cherks

Tothe extent permitted by Applicable Law, Contractor shall, prier to hiring a driver,
reports from the State of Nevada indicating whether {i) the individual 15 listed by th
Predator and {il) the individual has g feloay record of violence with the State,
ar Individual as 2 driver if those reports show that the ladividual is so fisted of

request a report or
e State a5 a sexyaf
Contractor will not employ
7 has sucha record unless

the reportsare demonstrated to he erroneous. Once each calendar year, Contractor shalt request from
the Nevada Department of Matar Vehicles a report of violations committed by drivers employed by
Contractor and shajl take such action, if any, as Contractor deems appropriate based on such report,
Contractor may satisfy these requirements with a background check performed by a third-party in the
buzlness of providing such background checks, Contractor shall be entitled to rely without further
Inquiry on the reports obtained from the State of Nevada or such third-party,

E, Employee Safety Training

Contractor shall pravide reasenable operational an

d safety training for al of its employees who utilize or

operate vehices or equipmerit for evllection or whore otherwise directly involved in such services.
Contractor shall tezin its employees involved In Collection ta identify and not ta Collect Excluded Waste,

F. No Gratuities

Contractor shall direct its employees notto demand, so_lidt araccept, directly or indirectly; any
additional compensation orgratuity from members of the publicfor the Collection Services under this
Agreement. Contractor may permit its emplayees to accept holiday gifts.
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Exhibit D
Stope of Services
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SCHEDULE 1
List of Exempted Haulers and
List of each Exempted Hauler's Exempted Hauler Accounts

Exempted Haulers include:
1. Castaway Trash Hauling, Inc., a Nevada corporation
2. Waste Management of Nevada, Inc, 3 Nevada corporation, sometimes dba B & L. Disposal and
RSW Recycling.
- ATeam Trash Hauling, LLC, a Nevada limited liability cormpany
Carmen's Ceaning
Empire Contractors, Inc, a Mevada corpsration and Empire Waste Systems
Fatrick's Comstruction Cleanup
AMCB, LLC, a Nevada [Imited liability company, dba Rubbish Runners
Trashco
Olcese Construction

CRND o pw

Exempted Hauler Accounts for Each Fxempted Hauler (Provide the Name and Address of the Customer
for each Exempted Hauler Account); '

1. Castaway Trash Hauling, Inc. (No Exempted Hauler Accounts)

2. Waste Management of Nevada, Inc. {No Exampted Hauler Accounts)

Attach list of Exempted Hauler Accounts for each Exempted Hauler

In the event the Exempted Hauler Accounts for Each Exentpted Hauler are not reviewed and approved
by the City and listed on this Schedule 1 on the Effective Date of this Agreement, each Exempted Hauler
will difigently cooperate in good faith with the City and will within 15 days after request from City
provide to the City all information requested by the City and reasonably necessary or appropriate for the
Cliy to revieiv, approve and list the Exempted Hauler Accounts on this Schedule 1. The Exempted Hauler
Accounts will be approved by the City and listad on this Schedule 1 within 60 days after the Effective
Dzte. Within such 60 day period, the City wifl obtain the exact lega! name of each Exempted Hauler that
isan entity or the names of all owners of any Sxernpted Hauler that is not and entity, along with the dba
name for each Exampted Hauler, each of which shall be listed on this Scheduie 1. After completion as
provided in this paragraph, this Schedule 1 shal! be attached to this Agreement and shall become a part
hereof.
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May 14, 2015

“The Biggest Litde City in the World™
Hardy L'aw F}roup affer exceptional quality of life. culture,
Stephanle Rice, Esq. and a vibrani, diverse economy.
96 & 98 Winter Street

Reno, NV 89503

Re:  Green Solutions Recyeling, LLC (“GSR™
Nevada Recycling and Salvage, Ltd. {*NRS")
Rubbish Runners

Dear Ms. Rice,

Or Getober 28, 2014, the City issued a letter stating that Green Solutions Recycling, LLC
(GSR), Nevada Reécycling & Salvage (MRS) and Rubbish Runners were properly licensed to do
business and operate within the City of Reno-(the “Li iconsing Lbtter”). See, Exhibit A. On the
date the City issued the Licensing Letter, the City, Reno Disposal, Rubbish Runners and NRS
were parties to that certain Excluded Recyclable Materials Agresment dated: Yuly 3, 2014 (the
“ERM Asgtesment™). The ERM Agreement terminated on January 1, 2015.

‘As of the date of this letter, 211 three businesses remain in good staading and ars properiy
licensed to do business and: operate within the Ciity of Reno. L

That being said, the putpose of this Jetter is'to further clacify and qualify the gcope of the
business licensing for GSR, NRS and Rubbish Ruxuers in light of the terguination of the ERM
Agreement. This Jetter supersedes and replaces the Licenging Letter. The Licensing Totter tay
no longer be used for sales or marketing purposes by GSR, NRS or Rubbish Runners. This
letter, in its entirety, may be nsed for sales or marketing purposes by GSR, NES afd Rubbish

Runners, In addition, this letter should be used'to verify compliance of service for existing and

future customers.
Al Exclusive Franchise Apreements’ .

On November 7, 2012, the City of Reno entered into exclusive commercial and
residéntial franchise agreements with Renp Disposal (nka Wastc Management) and Castaway
Trash Hauling, which provide the exclusive right to collect and transport solid waste and
recyclable materials in the City of Reno, except for certain exclusions specified in the
agresments, On November 7, 2012, the City of Reno also entered nto a disposal agreement with
Refuse, Inc., which provides to Refuse, Inc. (Waste Management) the exclusive right fo zceept,
process, dispose and recycle Solid Waste and Recyclable Materials, subject to specified
exclusions provided under the franchise agreements, The collection, iransportation, processing,
disposal or recycling of solid waste or recyclable materials By any other parties, except o the
extent expressly authorized under the franchise agreements and the Disposal Agreement, is a
violation of the agreements and o violation of the ordinances of the City of Reno by both the
service provider and the customer receiving service.
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B. Green Solutions Recycling, LLC

GSR (BL# A129753) is licensed by the City to rent/place containers for recyclable
materials. .

GSR is not licensed 1o collect, mansport, pracess, recycle or dispose of Solid Waste
(inclnding Garbage) or Recyclable Materials, Exerapted Drop Box Materials, Excluded
Materials, Bxcluded Recyclable Materials within in the City of Reno.’

C.  Nevada Recycling and Salvage, Lid,

NRS (BL# 100539) is licensed by the City as an indoor tecycling and reclamation
Sucility.
Under the franchise agreements, NRS has the legal xight to aceept, process, recycle or
dispose of: (i) 125,000 cubic yards of franchised Solid Waste and Approved Recyclable
- Matetials per year from Reno Disposal or Exempted Drop Box Materials, and Exempted Havler
Account Materials hawled by Exempted Haulers; (ii) Exclnded Materials; and (iii) Excluded
Recyclable Materials.

NRS is pot licensed to acoept, provess, or dispose of franchised Solid Waste, including
Garbage or Approved Redyclable Materials, in excess ofi£125,000 cubic yards pert year, or to
collect or transport Solid Waste or Recyclable Materjals in the City of Reno.

D. ' Rubbish Runners.

Rubbish Runners (BL# A124714) is licensed to collect and transport Bxcluded Materials,
In addition, Rubbish Runners is licensed as a kapler.af dry waste and sommereidl recyclables
and is pemmitted to do business within the ‘City of Reno as an Exempted Heauler ‘licensed to
collect and. gransport Exempted Haunler Agcoynt Materials fom specified Exempted Hauler
Acconnts. An Exempted Hanler Account is an account i) established on or before Qctober 24,
2012 and continving as of October 24, 2012; i) under or pursnant to which contract or aceount
an Bxempted Hauler has provided collection and transportation of Sclid Waste and/or Recyclable
Materials from Commercial Activity on a regularly schgdiled, recmrring basis; 11} to a customer

identified on Schedule 1; and iv) approved by the Gity . Approved Recyclable: Materials are
listed in Exhibit B. -

Rubbish Ruriners is also Heensed to provide Exempted Drap Box Services. To provide
Exempted Drop Box Services:

" (1 . The matetials must be Solid Waste and Approved Recyclable Material collocted
and transported in an Fxempted Drop Box using Exempted Drop Box Services,
excluding: (i) Garbage; and, (i) Compacted Solid Wastz and cormpacted
Approved Recyclzable Materials; and,

(2)  The Drop Bex must meet Exempted Drop Box definition, specifically, an industry
standard, open top metal roll-0ff container (also sometimes referred to as a
“lugger” or “dino™), equipped for being mechanically ralled onto 2 vehicle, for

! For further definitions, see Summary of Exclusive Franchises for Solid Waste and Recyolable Material Collection,
Trmesportation, Procussing, Disposaland Becycling withi the ity ef Rene, SxbibiS,

* The Excmpted Eauler Accounts apprgved for Rubfish Funnars, cluding the oz and address of each customer
to which service is provided by Rubbish Runners are identified on Schedule 1. See, Bxfibit G
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collection and transportation of Solid Waste or Recyolable Materials (i) With a
capacity of not less than ten (10) cubic yards; (i) Which is delivered to and left at
a Customer’s site for deposit therein of Exempted Drop Box Materials, then
picked up and transported to a materials processing or disposal facility for
emptying, and, (il) Excluding a) Compactors, b) Bins, ¢) containers or
receptacles emptied or sexviced by front loader vehicles, d) any vehicle into which
the materials are deposited at the time of collection at the collection site and e)
any other container, receptacle or vehicle not described in subsections (i) and (ii)
in this definition above; and,

(3}  'The Drop Box is for temporary service that does not replace, [imit or reduce
Permanent Service Collection by Waste Management.

Finally, Rubbish Runners is licensed to hau! Excluded Recyclable Materials. “Excluded
Recyclable Materials” means either or bath i) Approved Recyclable Materials from Commercial
Activity that are a) separated by the generator thereof from all other materials and which contain
not Jess than ninety percent (90%} Approved Recyclable Materials and b) sold by the generator
thezeof directly to a buyer of Recyclable Material at market price, title to which materials
transfers to the buyer upon collection or pickup of such materials, but excluding such materials
collected and transported as a service, and ii) any other Recyclable Materials that are not
Approved Recyclable Materials,

In order to avoid any code enforcement issues xelating to the colleetion, transportation
and recycling of Excluded Recyclable Materials, the City recommends that generators of
Excluded Recyclabls Materials:

. DO NOT place or store Excluded Recyclable Materials in the same container.
Excluded Recyclable Materials should be source separated and segregated by
type, i.e., all corrugated cardboard in one container; 2l mixed wasts paper in a
second container; and, &ll plastic products in an third container; efc,

. GSR, NES and Rubbish. Runners should be paying the business generating the
Excluded Recyclable Materials; the generatoy shouid not be paping GSR, NRS
or Rubbish Runners to accept process, regycle or dispose of FExcluded
Recyelable Moterials. ***If the total amount paid by a generator to GSR, NRS
and/or Rubbish Runners (e.g., a “container rental fee™ exceeds the total amount
received by the genmerator from GSR, NRS and/or Rubbish Runners (e.g., a
“rabate”), the City assumes that the materials are being collected, {ransported and
disposed of in violaticn of the franchise, Le., the materials are being collected and
transported as a servics, and are not Excluded Recyclable Materials.

Except in the limited simations described above, Rubbish Runners is mot Hoénged to
collect, transport, process, recycle ar dispose of Solid Waste (inciuding Gerbage) or Approved
Recyclable Materials in the City of Reao.

In closing, except as expressly authorized under the franchise agresment, the colfection,
transportation, processing, disposal or’ recycling of Solid Waste or Approved Recyclable
Materials by any party other than Reno Disposal, is a violation of the franchise agreement and a
violation of the ordinances of the City of Reno by the service provider and by the business to
which such sexvices are provided.
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if you bave any questions regarding the conmtents of this letter, or need additional
clarification on a case by case basis, please contact me at chaumnpro@reno.pov or 775-785-5858
or Jonathan Shipman at shipmanj@reno.gov or 775-334-2057.

Best Regards,
Michael Chaump
Business Relations Manager

B Rt TR P

b

cc:  Bill Thomas, Assistant City Manager
John Flansberg, Director of Public Works
Creg Martine]li; Reno Disposal
Karl 8. Hall, City Attorney
Jonathan D. Shipman, Assistant City Attorney
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Case 3:16-cv-00334-wiD-VPC  Document 51 Filed 05/26/x. Page 127 of 143

Case 316-v-0033+ «4MD-VPC Document 14-6 Flled 111.u/16 Page 2 of 5 :

Recyclable Materials”

!
f
i_.
PUBLIC WORKS } !
MEMORANDUM : :
' A
DATE: Ocigher 15, 2015 , : ; 1
TO: Mayor and Clty Councll , ;
THROUGH: Andrew Clinger, City Managar i P ’ i
Bill Thomas, Assistant City Manager i B
FROM: " John Flansberg, Director of Public Works : 1 1
SUBJECT; Adminjstrative Interpretation clarifying the scope of "Excluded ) 1 ;
:

The City’s solid wasta franchise agreements with Waste Management autherize the City
Manager or his designee to make approvals, issue inlerpretations, waive provisions, execute all
necessary dacuments enter inta amendments and otherwisa take actions on behalf of the City
relating to the agreements, sa fong as Such actions do not materally change the scope, nature
or exclusivity of the franchise agreements. .

Findings of Fact : 1

1. On Noverber 7, 2012, the City of Rene entered inte commaercial and residential !
franchise agreements granting Reno Disposal Company, Inc. and Castaway Trash Hauling, Inc.
the exclusive right o collect and transport Collection Materials In the City of Reno, subjedt ta [
specified exclusions ip the agreements (lhe "Franchise Agreements’).

2 “The Franchise Agreements define “Collection Materials® as all Solid Waste and
Approved Recyclable Materials generated, produced or acoumulated by Commercial
Customers, excluding 1} Excluded Matesials, §i) Excluded Recyclable Materials, iil) Exempted
Drop Box Materials and iv) Exempted Hauler Account Materals. See, Franchise Agresments,
ai 3

PSPPSR
i,

3. On the same day, the City of Reno zlso entered into a dispasal agreement !
granting the exclusive right 1o accept, process, dispose and recycls Cofiection Materials 1o '
Refuse, Inc,, subject o specified exclusions provided under the Franchise Agreements {the
“Disposal Agreement”).

4. In genera, the collection, transportation, processing, dispusal andfar recycling of
Collection Materials by any business other than Reno Dispasal Company, Inc. is a vislation of
the Franchise end Disposal Agreements and the Reno Municipal Code by both the hauler and
the customer receiving service. .

Page 10of 3
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Case 3:16-cv-00334~....4D-VPC Document 51 Filed 05/261... Page 128 of 143

Case 3:16-cv-00334 .«MD-VPC Cocument 14-6  Filed 11..0/16 Page 30of5

. 5, . On July 3, 2014, the City, Rena Cispasal, Rubbish Runners and NRS entered
inla that certain Excluded Recyclable Materials Agreement (the "ERM Agreement”).

6. in October 2014, Green Solutions Recycling, LLC (GSR"), Nevada Recyding
and Salvage, Lid. (*NRS, and Rubbish Runners requested a letter rom the Clly's Business
Licensing Division indicating that GSR, NRS and Rubbish Runners were properly ficensed to do
business and operate within the City of Reno, .

7. On Oclober 28, 2014, the City Issuad a letter stating that GSR, NRS and Rubbish
Runners wera properly licensed to do business and operate within the City of Renio,

8, On January 1, 2015, the ERM Agreement expired.

9, in fight of the terminalion of the ERM Agraement, on May 14, 2015, the Business
License Division issued a revised Jattar further clarifying and qualifying the scope of the
business lcensing for GSR, NRS and Rubbish Runners and the definiion of "Exchuded
?gfyclable Materials™. The letter superseded and replaced ths prior letter dated October 28,

Iy X

10.  On September 9, 2015, City Council diracted siaff to issue an administrative
Interpretation clarifying the scope of “Excluded Recyciable Materials”.

Administrative Interpretation

The cardinal rule in interpreting contmdts s to follow the Intention of the contracting
parties. Greal Am._Aiways v._Airpod Auth,, 103 Nav. 427, 430 (1987) citing Baringer v.
Gunderson, 81 Nev. 268, 302, 402 P.2d 470, 477 {19585). Contracts will be construed from their
wiitlen language and enforcad as written. When a contract’s language is unambiguous, this
court will construe and enforce it according 1o that language. Pawer Co. v, Henry, 321 P.3d
858, 863 (Nev. 2014) (citalions omitted).

Hera, based en the plain language of the contract, the inlent of the parties is clear. First
and foremast, the parties intended o create an exclusive manopoly in favor of the franchisee,
Waste Management, for the coflecion, fransporiation, processing, dispusat and/cr recycling of
Collectior Materials within the Cily of Reno. The language is unambiguous; specifically:

City hereby grants Conbractor, and Contraclor shall have throughout the Term of
this Agieement, except as provided in Sections 3.2 D and 4.4 L hereof, the
exclusive right, privilege, franchisa and obligation within the Exclusive
Survice Ares of Contractor to provide Collection Services to Commerclal
Customers. No persan or enlity other than Contractor and its subcontraciors
shall i} collact Coliection Materials in Contracter's Exclusive Service Area, if)
transporl anywhere in the City Coilection Materials Collected in Contractor's
Exclusive Service Area, or iii) deliver aty Collection Matedals Collected in
Centractor's Exclusive Sefvice Area to any Dispesal, processing, recycling or
similar facility, except as expressly provided under this Agreement. [Emphasis
Added.] See, Franchise Agreements § 3.2(a), at 14.

Moreover, the parties intended that the grant be construed as broadly as possible 1o
eliminate third parties from interfering with, Lndercautting or impinging on the franchise:

Tha praceding sentence [s intended to be broadly interpreted to preclude, without
limitation and except as provided in Sections 3.2 D and 4.4 L hereof, any activity
relating to the collecion or transportation of Collecion Materials from
Commercial Activies that is solicited, arranged, brokered, or provided by any
person or combination of persons In exchange for the payment, directly or

Page 2of 3
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[T

indirecﬁy, of a fee, charge, rabale, discount, conwsiission, or ciher consideration,
in any form oramount. id,

\at Lhe parties did not, howaver, intend the franchise to cover Excluded Recyclable
aterials:

Netwithstanding any other provision of this Agreement, tha extlusive right of .
Confractor hejeunder shall not apply lo Excluded Materals, Excluded i
Recyciable Materials, Exempted Drop Hox Materials, Exempted Hauler Account H T
Materials and subject to and as provided in Section 4.4 1, Exempled Facility . !
Material delivered to Exemptad Faclifies. [Emphasis added]. fo. ! :

The Franchise Agreements define “Excluded Recycizble Malerals® as either or both b
Approved Recyclable Materials from Commercial Activily that are a) separated by the generatar
thereof from all other materials and which contain not less than ninety percent (90%) Approved
Recyclable Materials and b) sold by the generator thereof directly 10 & buyer of Recyclable
Material at market price, tile to which materials transfers to the buyer upon collection or pickup
of such materials, but excluding such materials collected and transported as a service, and i)
any other Recyclable Materials that are not Approved Recyclabla Malerials. Ig. at 5.

The purpose of the Excluded Recyclable Materials exemplion is to allow businesses to
s8ll Recyclable Materials on a secondary market. Used cardboard, for example, is a valuable
commodily. Big box stores accumulate iarge quantiies of cardboard, Rather ¥han throwing the
cardboand into a landfl, a store will bale and sell the cardboard te a third parly recycler like
NRS. Without the Exciuded Recyclable Materials examption, such a transaction would ba

-
o bbb o e
e s i

TR

i m——
"~

PRpPrRIEN

ilegal because only Wasle Management is authorized 1o collect, transport, process, dispose H
andfer recycle cardboard—an Approved Recyclable Material~under the Franchise P i
Agresments. :

[T

Under the Franchise Agreements and Reno Municipal Code, Excluded Recyciable ]
Matorlals are distinguished from Collection Materiais based ugon how the materfals are
stored ang handied,

Taking cardboard sgain as an exampla, depending on how a generator of candboand
stones and handles the candboard, the cardboard will be classifled as either Collection Materials
({Solid Waste or Approved Recyciable Matedals) or Excluded Recyclable Materials.

In the frstinstance, if & generator of cardboard fails to source separate the cardboard
from all other non-ecyclable matedals, ie., less than ninety percemt (S0%) Approved
Recyclable Materials, the cardboard will be dassified as Collection Materials, not Excluded
Recyclable Materials. Accordingly, the cardboard is subject to the franchise, and caa only be
collected, transported, processed, disposed of and/of recycled by Waste Management pursuant
to the Franchise Agresiments and Reno Muritipa) Code.

Similarly, if a generator of cardkcard scurce separates its cardboard from all other non-
recyciable materials, but fails o sell the cardboard directly o a buyer of Recyclable Materizl at
market price, the cardboard will be classified as Collection Materials, not Excluded Recyclabie
Materials. Thus, the cardbosrd is subject to the franchise, and can only be colletled,
transported, processed, disposed of and/or recycled by Waste Management pursuant Io the
Franchise Agresments and Reno Municipal Code.

Finally, if a generalor of cardboard source sepatates cardboard from all other non.
recyclable matenals, sells the cardboard directly 1o @ buyer of Recydable Material at market
price, but the total amount paid by the generaior to the buyer or a buyer alfilated entity {e.g.,
the “container remtal fee” excesds the total amount received by the generator from the buyer or

ey ok bbbk by
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iis affiliated entily {e.0., the “rebate™, the cardboard will ba classified &s Cofection Matarials, not

Excluded Retyclable Materials, because the cardboard is being collected and transported as a
service.

The reasoning behind this final interpretation deserves furthar explanation.

_Ta avoid viokating the frarichise, a buyer of cardboard could simply charge the genarator H i
an arhitrary fee, e.q., container rental fee, convarienca charge, etc... The buyer has complete i
control over the characterization of that fee. As long as the fee is not expressly led 10 the < :
collection or hauling of the cardboard, the characterization of the fee magically transmutes the .
cardboard intd Excluded Recyclable Materials. In actusiity, howaver, the buyer's profit and :
expenses for callacting and transporting the cardboard off-site are covened by the foe, nct the :
revenue dedved from the cardboard as a commodity. In other words, the buyer's purchasing of
the cardboard is incidental o the generator's payment of the fee. Viewed in this lighe, tha
buyer's core business is collecting and transporting cardboard as a service in exchange for a
fee, not purchasing Exciudad Recyclable Materials,

As a brigitt line rufe, if @ generator’s net out-of-packet cost is 30, the Recyciable’
Materials are presumed ta be Excluded Recyclable Matedais, Ifa generator's net aut-of-
pockat cast Is greater than $0, the Recyciable Materials ara in fact Collection Materials
subject to the franchise, and must be collected, transported, processed, disposed of
and/or recyclod by Waste Management pursuant fo the Franchise Agreaments and Reno
Mumiicipal Code. .

Helding otherwise will undarcut the financial and etonomic assumptions underpinning
the franchise, and will impair the parties’ ahiity {o efforce the franchise in the future, This uns i
directly afoul of the stated intent of the parties in the Franchise Agreements. See, supra, :
Franchise Agreements § 3.2(A), at 14 {[tlhe preceding sentence is intended to be broadly
interprated to preciuds, without fimitation and excapt as providad in Sections 3.2 D and 4.4 L
hereof, any activity refating to the coliection or ranspartation of Collection Materials from
Cominescial Activiies that Ts solicited, arranged, brokered, or provided by any person or
combination of parsons in exchange for the payment, directly or indirectly, of a fee, charge, ] :
rebate, discount, comimission, or other consideraticn, in any form or amount.”. : .

Accordingly, and in omer to avold any code enforcermert issues regarding the
characterization of Excluded Recyclable Materials. the City wili advise businesses the following:

- Single stream recycling of Excluded Recyclable Materizls & allowed.
However, 10 aveid corfusion over whather a Storage bin contains less than ninety
percent (30%) Approved Recyclable Materials, the City strongly recommends
that businesses separale, segregata and store Excluded Recyclable Materdals by
ype, i.e., all corrugated cardboard in one bin; all mixed waste paperin a second
bm; and, all plastic products in an third bin; etc.

. The buysr of the Exeluded Recyclable Materials should pay the generator
for the Excluded Recyclable Materiats, not vice versa. So, for example, if the
tolal amount of consideration pait! by the generator W the buyer os a buyer
affiiated entity {e.g., a “container rental fee*) exceeds the total amount recaived
by the generator from the buyer or a buyer affiliated entity (e.g., a “rebate”), the
materials are being collected and transported as a service, and are propery
characterized as Colkection Malexials, not Excluded Recyclable Materials.
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Dl LT law for bus:ncu-

Ann Achor Chicage Diexxoic ) Luvzgu ' ' Proga

Matthew J. Kreutzer emzil; mjk@h2law.com

-clo Andrew Cli.ugu',
1 Bast First Street - -
Rena, NV 89505

) pldwing agx cnts-hu;vs?unﬂwﬂxt)‘umeb (the “City)

Ispos uExc"hma Service Avea Frenchise Agrecment, Commrercial Solid

ory e Wastr: and chyclabln Mm»a.ls {the *Colimercial -AgreEniedit”); and (2) the Exclusive Franchise

VL Agreenient” Rosiderftial Solid Wasts aud Regyclatle Mabesialy (the “Resfientlal Agreement”), We also

sxantined tho Disposal Agreoineat, Solid Waito and Recyclable Matériali between the City and Refise,

Tne. (the “Disposal. Agreement™): Collectively,. in this meworardum we xefer to the Commercial
Agrcqneat, Residential Agreement, mid Du.ypsal Agmements as the “Agreements.”

 has cnﬁca.lly dnmchdus to analyze | the ﬁ:llumn thme questions:
."A- g

f eﬂma.hnuler nlhar‘thmthoCmmrmmed i the Agreements canmnactEquded
Rwyelable Materials’ and charge a service fecfor (a) mnrmg containers; and (b} collecting and

The

transpnrtmg Emluded Rmyclablc Materials

2. ththerthc Agraernenmaﬂowananccyclmg&Sﬂvsgo(“NRS”) to collect and haul

. . upto 125 000 cubic yards ot' Col]acnnu mntemls duedlyﬁ-nm Oommemul Customers,

.3 Wheﬂm Rcﬁm, lnc. has defanlmd injits abhgm::n for the “Conmcuon of BEco-Cente™
e sall

crcial Agmmmt, éhaulcr Gthcr then the Contractor may nof collect Excluded
Rmyclablc Materials and chargc a scrvics fes for: ¢g) ronting containers; and (b) collecting wnd transporting
" Excluded Recyclnbchatmals unless thoss Excluded Recyciable Materinls are pot Approved Recyclable
Materals.

Under the Remdznhal Agtmant. “Exclnded Reoyolable Materials” is not a defined term; only “Excluded
Materials™ is defined, Under that contract, a hauler con callect Excluded Materials and charge a sexvice fee
for: (3) rcnung oonmmexs, and (b) collecting and transporting Exchuded Matecials,

Las Vogas, NV 89163-5980

tel FULI57,1483 fax 70Z.567.1568
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i 4¢ MRS 15" permitted only fo &coept, pracess, recycle, and disposs of materipls that ave delivered
“fo NRS by Contractor or by Franchised Haulers, NRS §s not pemuitted, vnder the terms of either the
mcommercizl Agresment or the Disposal Agrecment, to coilect o hand any Collection Materials, including

S s -

- Question 3: To answer this third question, we will need additiona] information. ¥z shott, Refuse, Ine, is in
default of the Disposal Agreement only if the City can show that Refnse, Tog. has not made any, effort to
commenés construction of the Eco-Comter, which showing mey iiclude one that Kefirse, Tnc, hps ot applied

for, oxattzmpted to ébtain, any of tho required approvels from losal, regional, or sate anthorities, [T Refiise,
Tac: has agf:lied for the requized approvals but has: failod 0 prosecuts these applisafions or roquests for
epproval; thea Refuse, Inc. womid pribalsiy be i fefinltof fhe Dispssd Agrimest,

AT L Bick P RS AT,

e, BRI G: U0-Confractor, the xplostve Hghtito povidesCollesfian:Servives ta Commicial
Enstrises within the Bxclusiye. ServiveAve. Homieroia Apreemidiit, 12 & A5 usedin B Corrmescitl
Agreamont, “Collection - Services™ menns “the Colleciion of Collection Materials fium Commerciil

Customess fo Contrastor’s Eaclusive Servics, Area s . . pitluding . . . . Bychidéd Recyclable Matsrials.”

Commereinl Agreement, Article 1. “Collection® means pickup; remaval, and transportetion of Solid Waste

- and Approved Recyclable Materials withiif the Exclusive Sérviee Arce, and delivery of those mafesials to

sam sppropiiafe Dislgioted Faclliy2 1 Jd. ~o- - - -
‘The Commercial Agreement broadly prohibifs any person or entity ofher than the Contractor from
collecting “Collection Materils” within the Exclusive Service Arsa. Commercial Agregment, §3.2.A.
“Collection Matesials” means “all Solid Waste and Approved Recyclable Mterisls generated, produced,
or sccumulated by Commercial Customers, excluding . . . . Bxcluded Recyelable Materisls.™ Commercial
Agreement, Atticle 1, .. -, MR

Resding all of these definitions together within the context credted for them i Seotion 32,4 of he

Comuercial Agreement, if the specific matorisls that will be collected ars mot “Excluded Recyolablc

Materials » then the Contractor bas the exelusive right to collect those materiels, As aresnlt, it is important
: it o7 ® SXC Lsve puectt .

Ld

iicd Recyolable iateri

also undcimigd the! dofin

Con ;mmilﬁizﬁvi'ty from & generator (subject to a contents
? 3 Qirecily th & buyer. . . at macket price.” How those materials
are Gollected or sald by the buyer is important: items are “Exoluded Recyclable Materials” if the
title to them “transtess to the buyer upen collestion or pickup of such materials, but not if those
materials are collected and transporied as a service.!

—_ o
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" City'of Renip - DL RO
/o Andrew Clinger, City Manager
March 7, 2016
Page 3 of 5

) Axly Koty TRHIE Witk i arc ot Appiovid Recycisble Materials
are not part of the greement betweea the City and the Contrastor).

(in sasence, anything that

Comzpereial Agreament, Article (emphasis sopplied).

Interpreting 2]l of thess provisions togsther, 3t Is apparent fhat Appiiied’ Recyolsble Materisls can be
collected and transported by, someone other han the Contactos only if &e hauler Is paying for them. In
other-words, if the hauler is paying the generator (the customer) Sor Approved Recyclable Materdals, then
they are considered “Bxcludedl Rocyclable Materias? I, however, the generator IS paving the hauder for
collzoting and tradsporting fhe materials, the-they-2ra jiot excleded, AnyRecyclable Materials Hatare ot
Sfraved RecyiTabloMaterials:how 3 e e

Tm™ o

, fectiie an S
ReeyBlible Miterials: =

Under Seztion 32, of the Restdential Agreement, the Contiatiir-is given thi. extlusive 5ight 18 provide
Collestion Services to Residential Customers. within the-Sexvice Area. 'THe Confractor Is not given thy
exclusive dght to, provide onything qther than ite: Cfileifioh SeEpices. Fhe serm “Colloction Services™is
dsfiiied, 3 Asticlo 1 s specifically “exchiding Excladed: Matefials and Exempted Drop Box Matesials

erchiss

. There B ﬁa_ﬁ:_i'cd;téi-:g in the Residential Agrestaent fofi“Excluded Recyolable Materiols;” instend, the

RSB Rditcnt uses s dstined torm “oeciuided Msterials.”

To further clarify the respostive rights of the Contractor, Shotion . 1lso specifies that “the exclusive right
of Contractor . -, shall not apply to Exdluded Muterials or Exempted Drop Box Materialy,” and forther
States that “Contractor and other service providers” may collect and transport those materials in the
Exrlusive Service Arca™ and that oy may chargs fees and charges for thosc seqvices.

These provisions all lead to the conclusion that, in answer to question 1, a havler can collect Bxcluded
a service feo for: (a) !Eﬁng containers; and (b) collecting and transporting Bxcindad

¢m N 8. b Yarils. of

fud the defittiony of the terms Hiat'are used jn the Agreements. “Bxempted
Prémisés located at 1085 Telegraph Strest i Reno {or its replacement fo those
premises). Commercial Agrectent, Article 1. “Exempted Facility Materials® are defined as “Collection
Materials lelivered to and accepted, processed, and recycled or disposed by the Exempted Facility §) io. an
awaott equal to or loss than the Exempted Facility Marerial Limif'; ad i) excluding Gubuge” I
.. (omphasis supplied). | o '

e

+The Commersiai Agreoment calls for the “Exempted Facility Materials Limit” 1o be insreased nomually S
to the increase 1o the Gross Domestic Product iy the pRrics M 3 i 1

B0 b 3Tt Llesartaysnt 4 QIR erripc ] P ATy [ e W T
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BMIAT Filed 117,16 Page 5 of 6

¢/0 Andrew Clinger, Ci
March7,2016 . !

A

tepiesEly Tofets to o defaitions of “Exemapted Matedals” and *Pxempted
Cemumercial Agréement arid incorporates thoso defimitions by reference. Disposal
S e A

.~ Section 32.A"oF the' Cc cial Agmement states that the Contractor's exclusive xights within the
- Exclusive Servieo ‘Aren “shall ‘not apply . . . [w] Excmpted Pacility Material delfvered 1o Bxewpted
Fagilities,” subject to Section 4.4.1. Commercial Agreement, §3.2.4. In Section 441, the Commervial
Agrecment provides that “the requirement and ,obligation of the Contractor to delivir all Collection
Matorinls, to a Designated Factlity shall not fnclude oF Apply fo Exempted Facility Matedals delivered by
Contractor to the Excmpted Facijity: and accepted by: progessed ar repytded at of disposed from the
. Exeopted Bacility” Qozimaioial Agroemeat, §4.4.5,1 (enphasis supplicd): “The-Commercial Agreement
also says thit i ywill not “Emit or prechude the Elmptpdfgqﬂltyﬁommmﬂv@iprodmmg. recycling or
ity R (oimphatis supplindly

- Beetion 3, Jisposal Agrede 8t “tho feqilfeigntaiidobligation of a Franchised Hauler
el Al sgpioved Disposal Mifials o 8 Desipuated Pagity sinfl mocinldi- ily 1 Exérigted
* Facility Masterials deliercd by a Franchised Hanifer 1 thic Exemjited Fecfiity and acceptid by, processed or
reaycled ar disposed from the Exeinpted Facility.” Dispiosal Agrabmptt 532/ {etiphasis supplied} The
Disposal Afrotment also. specifies that it will "ot Vi or procligothe Exempted Facility from acoepting,
processing, reayeling o disposing of any Exerapted Fusity Materiale i1
"+ Neithes the Commervist Agreoment noe fae Disposal. Agreomsif fiye o NS he Sxpress ght 2 cofieet
and haukmterials direetly from commersial eastiners. Tnstead; NRS's rightt iice imited to its scoepting,
feocesing, reoybling, or disposing of materals that are delfvecedto WK The-deBriion :
Gl I3 (ovhioh e this itly! € a
to:Colledtion” Materials that
B NRS. ‘; E

N

Cnnstz-uing alFofihiese provisions together, ftappears that NRS is pesinitted onlytn aoerpe, Process, recvgle,
ud dispose of materials that are defivered za NRS by Contractor or by Franchised Hilers. NRS 5 not

Coyitriotcr to'use “commerciélly reasonable efforts
il Boo-Conter or other similar facilities that will

> rocessing, end d G Waste'and Revyclables? Disposal Agreement, §33.4,
"% The Disposal Agrocinent alsa says thef thie “Contractor*s obligations to comstruct and compiets the Eco-
Center shall be contingent upon the Contractsr’s obtaining all necessary permits snd approvals from local,
Tegional, or state muthoritiss necessary for the construction and operation of the Eco-Center.” d

555 b

s‘and a_’i:jnstmmt:r. be made every subseguent year. As a result, the 125,000 cubic yards
Jarper now, as it would have neceated thres tittics, emcc in 2014, once jn 2015, and once again on
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L - 2 Case-BiEcv00334 . MD-VPC Document 147 Fled 1L.s16 Page 6of6

-

City of Rem * 2 on Lwlol o
/o Andrew Clinger, City Managir
Mgrg_h“?,_ 2016 .

Page S of 5 °

s snist b using “Gommersially e
Sfthie Beo Center 2.
obtaln “all egess

o lkzﬁz.t_se,]:}g._;‘.vin_r__:_: in default of the Disposal Agrecment simply for having nét consbructed the Bco-Center,
Refose, Ine. would be in definlt if it hasn't fulfilied (or used commescially reasonzble cfforts to attemyt to
¥t it obligationsnader Seeticn 3.3.4. T aaswes $hisquastion; tior—us fo wheiher Refuse, Ine. & jn
defauk of the Disposal Agceement — we-will need additiona! ffrmation:

Specificdlly; we tieed to Inow: first) what efforfs lins Refuse, Inc. undertuken to date to commence
soustruction of the Eco-Centet? Second, what efforts would be considered “tommercidlly teasonmble”

uider the citeumstances? Third, bes Refisse, Inc. received themecessary permits:and spprovals? Fondth, if

Hthe City can shW that Refusc, Ing, bis Hot niadic any, offort to commence dotistiuctitn GE the Eoo-Center
+ "orthat it has nat spplisd for, ot attempted to obfin, any: of the required spprovals from local, regiomal, o

state-guthorities, thien Rifitss; Tne. i in defiuilf of the Disposal Agresiosnt. IF Refuse, Ine. has applied for

the roquiréd approvals but has fafled to prosecubs tiose gyplications or requésts for approval, thea Refisse,

Ino, would pietiably b inl défault of the Disposal Agrécmenit (because Refhse, Ino, has  dnty to aet fn good
faith wnder the Disposal Agresment, and axy failure by the COmpALY 1o prosedute or préss jts applications
or requests for approvals and/or permits weuld iikely be o breach of that duty),

X £7: 1) engaged in commercally reasonable efforts
it has failed to actiiaily Gn5tiuct the Eco-Facitity so for soms reason outside
ipe of Teasons that would bo “commercially reasonable” for a company 1ke
cotistriction); or 2) applied and songht to obtal the required permits or
coal, or siate authorities but has ot beas, given the required permits or spproval
despite its having cxarvised commercially reasonable efforts to obtains those permils or appravals, then
Refuise, Inc. swunld not be i violation of the Disposal Agresment.
LLOSING

We appreciate the opportuuity to work with the City an. this matter. If you have any follow-up

questions about the analysis wa present in this lettex, plezse contact me,

iy

HOWARD

2.

How

[T,

o
: 9
- L
I :
1t
H
:
H
1
-
-
F
:
3
t
!
i
) .
! :
: 3
b ;
i i i
i i i
i H
i
FEE | 1
i 4 ¢
g i
P
1 i
i )
I N
i
I}
a
P
[
T B
i
;
§
H
i
;
1
L |
T i

PA_0310



FILED
Electronically
CVv17-01143

2018-03-09 11:45:01 AM
Jacqueline Bryant
Clerk of the Court
Transaction # 6569857 : csulezic

EXHIBIT 5

EXHIBIT 5

PA_0311
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Office of the City Manager
MEMORANDUM

. Apdl 31,2016,

=

§ Frénchisc: agreéments With Waste Management authorize the City
signee to make approvals, issue interpretations, waive provisions, cxecute all

- Mianager or his 4

R necessary documents Spter infd dmendments and otherwisc take actions on behalf of the City

~Telating-to the agreements, so long as Such actions do not materially change the scope, nature or
L.sxclusivity of the franchise apreements. ... . . | . ‘
IR R Findings of Fact
1. o provide edequate, economical and efficient services to the inhabitants of the
city and to proraote the general welfare of those inhabitants, NRS 268.08 1(3) authorizes the City
Cotmcil to displace or Emit competition in the area of collection and disposal of garbage and
other waste. "2 "7 - S

2, NRS 268.083(2) authorizes the City to grant an exclusive franchise to any person
to provide those services within the boundaries of the city.

e B, OB November' 7, 2012, the City of Reno entercd inte commerdiad franchise
“agreenients pianting* Reno Disposal, Cotipany, Inc. and Castaway Trash Haaling, Joc. the
" eeltsive-Tighit "t Gollect aiid trandport Collection’ Materials in the City of Reao, subject to
" Tspecified'e 05 10 thi Ateeroents (the “Fraiohide Ajirbernénty”),

N ‘Apreements define “Collection Materials” as all Solid Waste and
ted, pitbiuced or accurmlated by Commercial Customers,
terials, '1i)-Excluded Recyclable Materials, i) Exempred Drop Box
rinls $44') EXebiptbt Hitler AcSovint Materials. Se, Franehite: Agzeeincirts, at 3.

...5. ... On the same day, the Cify of Reno also entered into 2 disposal agreement granting
the exclusive right to accept, process, dispose and recycle Collection Materials to Refuse, Inc.,
subject to specified exclusions provided wnder the Franchise Agreements (the “Disposal

* hpradirant™: Fm B2 e g

‘

APproved Resye
q;gz_l' g 1) BXE

I Bereral, thie collection, transportation, processing, disposal and/or recycling of

" -7 Collection Matérials by aiiy business other than Reno Disposal Company, Inc. is 2 violation of

Adsminisiralve terpretasion 16-12. (-Esefuded Recgeleblo Matarials™) Page 1 of6
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Al Codé by both the hanler and the

LI o

s i n July 3, 2014, the City, Reno Disposal, Rubbish Runners and NS entered fnto
that certatn Fxdhided Recyclable Marerials Agrectoent (the “ERM &preement™). :
8, It October 2014, Green Sohutions Recycling, LLC (“GSR™), Nevada Recycling : :
and Salvage, L1d. (“NRS™), and Rubbish Rimoers requested a Ietter from the City's Business R
. Licensing Division indicating that GSR, NRS and Rubbish Runners were propedy licensed to do . !
. i!_usiz_xesst.gnd.opga!yvgiﬂﬁ'xz_ﬂmﬁtyqﬂ}qo. ' )
977 On'Octibe: 28, 2014, fhe Clty issued 2 fottar stating that GSR, NRS and Rubibish
Rupners wen  proparly licensed to do business and operate within thy City of Reno.

o 30 G ety T, 2015, oo ERM Agroemont copized, :
. 11 InYight ofthe teomination of the ERM Apreement, on May 14, 2015, the Business , R
LicmseDiﬁsinnissundarcvisedlemfurﬂmc!aﬁfying qualifying the scope of the i : -
business licensing for GSR, NRS and Rbbish Runners and the definition of “Excluded
Recyclable Materials™. The letter superseded and replaced the prior letter dated October 28,
2014, - : e

P

o h

LR T T

PR SR,

rmenmr obdd T A et | al €202 8 B At -

G bed ream Rk,

o
bbb i ok bamsebetama e L e b

The cardinal rule in interpreting contmets is to follow the intention of the contracting
parties. Great Am, Sirwopsv: Afrpot Anth 103 Nev. 427, 430 (1987) citing Barginger v.
<y - o~ Eimlérses, 81 Nev. 288, 302, 402 P.2d 470, 477 (1965). Contracts wil be constascd S ot
D7 written latignage dnd enforced a5 written, When a contract’s langunge is imambiguous, this court
will construe and enforve it according to that lenguage. PHEL€G. v. Henry, 321 P.3d 858, 863
(Nev. 2014) (citations oritted),

Hem,baxcdonﬂ:eplninlanguageofmecmmth:inmntufﬂmpa:ﬁm is clear. First

" and foreiriost, the parties intend to oreate an exclusive_monapoly in favor of the franchisce,

Waste Mausgemeit, for the collection, trausportation, processing, disposal and/or recycling of
Collection Materials within the City of Reno. The luguage is unambiguous; specifically:

City hexeby grants Contractor, xnd Contractor shall have throughout the Tewn of

- this Agreement, except as provided in Sections 32 D and 44 L hereof, she
', exclsive right, privilege, franchise dnd obligation swithin the Exclusive Service
5 of Contraciiy (2 provide Collegtion Seryices to Commerciud Customsers, No

) or and ifs” subcontractors ‘shall ) collect
ollection Matesls i Comfactory Exciusive Service Ares, #) transport
Buyyhiere ' the ‘City Collecon Materials Collected n Contrastor's Bralnsive
vice Area, of {f} Geliver any Collection Materials Collected in Contractor's
Area‘tvrany Dispossl, plocessing, Tecycling or similar facility,

B

Al e

Iee dna MMAH aa

PagcZof 6
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e

“xcept a3 expressly provided uader this Agreernent, [Emphasis Added] See,
Franichise Apstemenits § 3.2(A), at 14.
* " Maredver, ‘the' paties intend that ‘the grant be construed s broadly as possible to

xoadly intepteted to prechuds, withont

: in Seetionis 3.2 D and 4.4 L hereof, any activity
Ll télating o the  colled . Smisportation of Collection Materials from
o LR T Conmercial Activities it Soliciféd, ammiged, brokered, o provided by any

G5 doyofher provision, of this Agreement, the exclusive dght of
Contractor heceuddes shiall not apply to Excluded Materials, Excluded Recycluble
Muterials, Exempted Drop Box Mategizls, Fxempied Hauler Accomnt Materinls
and subject to and 25 provided in Section 4.4 L, Exempted Faoflity Material
delivered to Exernpted Facilities. iFmphasis added J 1d,

The Franchise Agreements define “Exchuded Recyclable Materials™ a5 either or both 3)
Approved Recyclable Materials? from Commercial Activity that are ) separated by the gencrator

. 0f "Buclnded Mnterdals™  Under the Franchiae

ENCiuted Materialazs, 1 |

R Wasts; (i) Medical and Ffections Waste; {if) volatle,
_,mbs.\‘m_ws”?r'ymudd, mecluding without Trnjtation

A a rebult Of 6F upod disposal, be = vioktion of

ined by
tclcvisinn.icts,oompumandwmpm

Cade Sectimm 501(c)3 urmhn-ﬁa&uﬂlyrmogniwdnon-pmﬁt
Jvit ax tions, which dals tay be transported from the

5 M
‘“Apmvedkccyda!ﬂcl@zﬁﬂs’md&ﬁmdas
1. Newspaper(hnlndénginsah,oonpm,mdstomgdvuﬁsmem)
2. Chpbomd - ¢ 1 i . .

< < 3. Conugated candboard

.”. o, ...“. - .m’wmm catalogs,
J°°’“F?’F’h£:£°’| e o = ooy

FYFRRPTT Y .,
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SR AT LT A T ofr SO

thereof, from all other naterials and which comtain not less fan ninety percent (90%) Approved
Rwye}abchaﬂniak tnd b) sold by the pensmator thereof directly to a buyer of Recyclable
Material at market price, tifle to whick materials transfers 1 the boyer upon collection or pickup
of such materials, bot exclading sach matexials oollected and transported as a service, and if) amy
ofhex Recyclable Materials that are not Approved Recyclable Materials, I, at5.

s VT ST

and/or recyele cardboard—a Approved Recyclable Material—under the Franchise Apreements,

' Under the Franchise dgreements and Reno Miicipat Code, Excluded Recyclabie
_Mw%wcdhhﬂkmmqmmmtudupanhowmm%m :
staredandhmﬂec_a’. s, .

o aa

s

e i R il et 4 4 e

a——hnes

ard Apain e, depending on how a generator of cardboard stores
rd, the cardboard will be classified as either Collection Materials {Solia
aferials) urEicclu’ded Rec;rniahle Materials.
it & genetator of cardboard fails to’ source separate the cardboard :
lé miitesials, i.e., Jess tin ninety percent (90%%) Approved Recyclable
Materials, the cardboard will be classified as Collection Materials, not Excluded Recyclable
Materials. Accordingly, the cardboard is snibject to the franchise, and can only be collected,
mrauspoxted, processed, disposed of and/or recycled by Waste Manegement purswint 1o the
Franchise Agreements and Reno Mumicipal Code.
Similarly, if & generator of candboard source separates its cardboard fron all other non- . ‘
recyclable matedals, but fafls to sell the cardboard direetly to a buyer of Recyclable Material at o .
SV e ooagaket price, the cardboard will be classified a3 Collection Materials, not Excluded Resyclable : -
SWrel e Pt .. Materials, Thus, the cardboard is subject to the franchise, and can only be coflected, transported, !
) processed, disposed "of and/or recycled by Waste Mmagement pursuant to the Frznchise !
AgmemqmsandRenoMunicigalCod:e. woee e T .
Finally, if a penerator of cardboand source separates cardboard from all other non- :
teayclable materials, sells fie cardboard directly fo 2 buyer of Recyclable Materizl at market
price, brut the total amount paid by the generatar to the buyer or 2 buyer affilisted entity (e.g, the
“container rental fee”) exceeds the toml amount received by the gencrator from the buyer or its
affiliated entity (e.g., thc“rchale"), the cardbozrd will be classificd as Collection Materials, not

.

Hao ddnaed

I T imsfance,
++ - _from all other monerecyd]

PP

——

mels legalpadbackiny. shoc boxes, cerpal and

R wtider Resin Edentification. Codn Noa. 1 through 7, inchusive.

'S. "Food Wasts (only if stce separsted and pluced by the genecator in » separate Comtaingy
desiguated by Contractor for Food Wasts) -

10. Anyothetmnh::hlsmduaﬂyagmudkibx&n Confractor and the City.

[
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T 00334 .. MDVPC Dosument 148 Fiie 1L...116 Page 6 of 7

Bxc[}xﬁec} Ro(_:yclable Materials, becanse the cardboad is being collected and transported ag a

caxdboardouuldsimplychxxgtthe gensrator
23 the fee is not expressly tied to the
of the fee magically transamtes the

. mmededyedﬁnmthemdbomﬂasacommodﬂy. Inomwmtheb\tyn'symhashgof
-, -+ the cardboard js incidental to the generator’s payment of the fee. Viewed in this light, the
v . buyer's core business is coliecting aud iransporiing cardboard, s a service in exchange for z fec,
’ T s @ bright line rule, if a generator’s net ont-of-pocket cost is 30, the Recyclable

Materials are presumied to be Excluded Recyclable Matarials, If & generator’s net ous-of-

Holding otherwise will undercut the financial and economic assumptions underpinning

. the franchise, and will fmpair the parties ability to enfurce the franchise in the future, This rons
directly afoul, of .the stated intent ‘of the parties in the Franchise Agreements. See, supra,
ise. Agreements § 3.2(A), he précsding settence is intonded fo bo broadly

¢ 35 proyided in Seotions 32 D and 4.4 L.

_ eluting 10" the colléction” oF “ttansportation of Collection Materials fom

" Commierciul Activities. fhit 5" solicited,, arfatiged, ‘Brokered, or provided by aay pexson ar

" combination of persons in exchanige for the payineid, direotly or indirectly, of a fee, charge,
rebate, dis isgion, of other consideration, fu any form or arount =),
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Case 3:16-cv-

DAL ey '
s

' "o
st e B e,

. Singleltrumtecyﬂ!ngofExdnﬂndRuychﬂeMaduinbllaﬂoWed.
L Huwevcr,hn#oidwnﬁmionmwhcthnrasmmgebhmnhimmmmnm
... Percent (90%4) Approved Recyclable Meatrgials, the Ciiy strongly recorsmends that
- bilsinesses separate, scgregato and storc Excluded Recyclable Materials by type,
.Li:.,'allmmgamdmdboaxdinonebin;allmhwdmstcpapcrinasccondbin;
and.allplasﬁcpmductsinanthirdbin;ctc.

. The buyer of the Excluded Recyclable Materials should pxy the genexator for

Page 6 of 6
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

-000-
RENC DISPOSAL COMPANY, INC., Case No. CV17-01143
a Nevada corporation,
Plaintiff, Dept. No. 1
vs.

GREEN SOLUTIONS RECYCLING,
LLC, a Nevada limited
liability company, et al.,

Defendants.
AND RELATED MATTERS

DEPOSITION OF
RICHARD C. LAKE
July 16, 2018

Reno, Nevada

JOB NO. 482264-A

REPCRTED BY: DEBORAH MIDBLETON GRECO, CCR #113, RDR, CRR

Docket 79383 Document 2019-337@&—03]‘8
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1 APPEARANCES
2
FOR THE PLAINTIFFS: Mark G. Simons, Esqg.
3 Simons Law
6490 So. McCarran Blvd., #20
4 Reno, NV 89509
785-0088
5 Markeémgsimonslaw.com
6
7 FOR GREEN SOLUTIONS: J. Chase Whittemore, Esq.
Whitney Derrah, Esgq.
8 Argentum Law
6121 Lakeside Drive, #208
9 Reno, NV 89511
240-6851
10 Chase@argentumnv.com
11
12 FOR RUBBISH RUNNERS: Stephanie Rice, Esqg.
Winter Street Law Group
13 98 Winter Street
Renc, NV 89503
14 786-5800
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16
17 FOR THE CITY OF RENO: William J. McKean, Esqg.
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18 One East First Street
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21 ALSO PRESENT: Greg Martinelli
22
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for pickup and things of that nature.

can with once a week pickup or several times a week pickup.

That's the front-loader.

seven-day period, and it's a set charge. The dumpster goes out
for X amount of dollars, they £ill it up, it goes back to the

landfill and back to our yard, and we send them a bill.

Q

A

A

Green Solutions. And it started in that order.

Q

A

pulling cardboard, and then was given the opportunity to do

outside sales for companies hauling to NRS.

and recyclable material using Rubbish Runners, and then they

added Green Solutions and the front-loader service.

Page 12
Correct.

Does Olcese rent containers?
No, not -- let me restate that.

We do not rent a container and charge different fees

It's a service, and you can either get a certain size

Roll-offs, I guess you can call it a rental. It's a

Okay.

But it's by no means like renting a storage container.
Okay. Now, let's talk about your prior employment.
For Olcege, you work with --

Nevada Recycling and Salvage, Rubbish Runners and

Okay. What was your position at that company?

I started out as a laborer in the recycling facility,

And then it developed into going after roll-cff boxes

Litigation Services | 800-330-1112
www.litigationservices.com

PA_0321
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Page 13
So now I kind of had all the tools that I needed to go

out in the marketplace and compete with the national company.

Q

A

Q
into your
there?

A

Q

To compete directly against Waste Management?
Yes, sir.

Before commencing your employment with NRS, what did

I was an unemployed alcoholic.

Okay. Did you work in the waste industry prior to --
No. I was an auto body technician.

Okay. Now let’s go -- gince that was a nice segue way

prior history, NRS, do you remember when you started

Yeah, it was 7/7/2011.

Okay. And just for the record, moving forward, I

refer to them, and you would probably refer to them as NRS, but

that means Nevada Recycling and Salvage.

A

Q
A

Q

Yes.
Okay. And GSR means Green Solutions Recycling.
Recycling, vyes.

So you started out as a laborer for NRS, and then you

said you went into sales.

Did you have a title when you --
Sales representative.
Okay. Is that different than director of sales?

I would think so.

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 14

i Q Did you ever hold the title of director of sales?

2 A Not before that, no.

3 Q While you were at NRS?

4 A Yes.

5 Q Okay. Now, what was your job responsibility for NRS
& as director of sales?

7 A To feed the beast, the sort line, the baler, is to get
8 as much material as I possibly could in that building so that we
9 could process it, find the recyclables, and bale, and then turn
10 them back into the commodity market.

11 Q Okay.

12 A And as far as Chris Bielser was concerned, Rubbish

13 Runners, GSR, the recycling bins, compactors, those were, quote,
14 the vehicle to feed the beast, and I was to use those tools to
15  make it happen.

16 Q Okay. So feed the beast, your understanding, was the
17 processing line of NRS?
18 A Yep.
19 Q All right. As I understood it, and I have a little
20 bit of knowledge about the business, so I'll try to leap ahead,
21 is that the materials people would bring in trucks, dump them
22  within the NRS facility, drive out, and then originally there
23 was a hand-sorting --
24 A Yes.
25 Q -- hand-picking?

Litigation Services | 800-330-1112

www.litigationservices.com
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expect a salary from them for selling their boxes because they

will go to NRS.

together with another partner, and Green Solutions was born.

companies, they just let me -- or transposed me to working for

all companies.

Q

A
Q
A
Q
A
Q

paid by Rubbish Runners?

- o B -

Q

salary from NRS?

A

Page 21
NRS was the facility, and it really needed materials.

So I was allowed to work for Rubbish Runners and

And then the owners of NRS and Rubbish Runners got

And since I was already doing sales for the other two

Okay. When did that go down?

The 2013 era.

Right about the time you went to director of sales?
Uh-huh (affirmative).

Yes?

Yes.

When you were working for Rubbish Runners, were you

Yes.

Separate check?

Yes.

How were you compensated?

It was just a weekly salary.

Was that weekly salary in addition to your sales rep

Yes. Yes. For a while I got paid by all three

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 22
companies, separate checks.

Q And later, GSR would also pay you a separate check?

A Right.

0] What was that calculated on?

A Based on 20 hours a week, X dollars an hour. There's
your --

0 Were you paid for duplicate hours, or would GSR pay
for 20 hours and --

A Well, that's why they wouldn't give me 80 hours, or
that's why they wouldn't give me 40 hours each, is because they
said that was duplicate.

So they split my time. 20 hours here, 20 hours there.

Q So do you remember the percentage, who paid what
percentage of your time?

A In the beginning, it was NRS that paid most of it, and
Rubbish Runners and GSR paid a small portion.

I got into a tiff with AnneMarie, and she took my
salary away from Rubbish Runners. So I stopped working for
Rubbish Runners, and then was only compensated from GSR and NRS.

Q Qkay.

A And then at that point, that's when AnneMarie,
basically, said, NRS is paying for all of this. GSR needs to
pay their weight. BAnd that's when, basically, the two companies
split.

NRS paid me a little higher wage than GSR, but it was

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 25
A They were when I worked there.
Q Okay. And did they all have the same offices?
A There was different offices inside the same building.
Q Okay. There was an office suite set up and some of

the office had Green Solutions work performed, some had Rubbish

Runners and some had NRS?

A Exactly.

Q Did they have the same computer gystem?

A No.

Q They all had independent computers, to your knowledge?

A To my knowledge. There was something about a server,
but -- you know, I'm not a computer guy.

Q Sure.

What about staff? Did they use the same staff?

A Interchangeable.

Q So they interchanged staff individuals?

A Office staff would wear several hats. Might do the
same thing for all three companies, like I provided sales.

Q Okay. 8o you start communicating with Jce O'Connor,
and you said you would drop off cards?

A Yeah. That had my name on it, sales rep for Rubbish
Runners.

Q Did you also have a card for sales rep for NRS?

A Yes.

Q And then later when you started doing GSR, did you

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 26
have a sales rep for GSR?
A Yes. I had three cards.
Q Do you have copies of any of those cards?
A No.
Q Are you going to put that in your memento book? No?

So when did Jce step out and AnneMarie take back over?

A You know, I'm fuzzy about the dates. 2014, before
2014, in that era. This is, like, four years ago.

Q Okay.

A I just remember because now my, and I knew it, my
commission was in jeopardy because I just know how my former
boss' mind works.

So I was just a little stressed, the fact that she
took over Rubbish Runners.

Q Okay. So then AnneMarie steps back into the picture

running Rubbish Runners.

2 {(Nods affirmatively).

Q And after that, you start to have some tension with
AnneMarie?

A Uh-huh (affirmative).

Q That's a yes?

A Yes.

Q And what was the basis of that tension?

A Personalities. I don't know how else to describe it
politely.

Litigation Services | B800-330-1112
www.litigationservices.com
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Page 3z

1 And if I was not there to have them put the phone on
2 hold, and then say, that's a half truth. You have mixed

3 recyclables, which is more than -- you know, that you have got
4 the 90, you have got the ten, you can do this.

5 Get the 96-gallon tote and tell Mr. Waste Management
6 to have a good day, and that's what I did.

7 Q So your job was to try to circumvent the franchise

8 agreement restrictions with the customers?

9 A Yeah,
10 Q And the purpose of making these calls was to try and
11 take the customers that were paying and using service with Waste
12 Management under the terms of the franchise agreement and
13 transfer them over to either NRS or GSR or Rubbish Runners?

14 A Yes, however it fit in the matrix of services.

15 MR. WHITTEMORE: I've got to object to that question.
16 It calls for speculation.

17 BY MR. SIMONS:

18 Q Okay. But you knew at the time that you were making
19 these representations to customers on behalf of NRS, Rubbish
20 Runners and GSR, that the franchise agreement did cover those
21 activities that you were attempting to replace?

22 MR. WHITTEMORE: Objection. Lacks foundation. Calls
23  for speculation. Misstates testimony. Calls for a legal
24  conclusion.

25 ///

Litigation Services | 800-330-1112
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Page 56
provide a roll-off at a cheaper rate than what Waste Management

could charge?

A Yes. And call it a rebate, and do it all on paper.

Q What do you mean do it all on paper?

A It means no checks involved.

Q Okay. So, essentially, the rebate was just a discount
that --

A For hauling services.

Q So there was actually no exchange of money. All NRS
would do ig say, we're just not going to charge you as much as
we normally would?

A And call the difference a rebate.

Q Do you know why the language of rebate was selected?

A Because we had to buy the materials, and I could no
longer call it a service. [ had to call it a program.

Q So you just changed the name of the activity you --
the exact same activity from a service to a program?

A Yes.

Q And you came up with the language rebate to,
essentially, pretend that you were buying the material?

MR. WHITTEMORE: Objection. Misstates testimony.
BY MR. SIMONS:
Q Did I misstate?
A So, again, this is not all me. This is me working

with my bosses and coming up with these, and then going out and
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executing.

Q Absolutely. All my questions are being directed at
you as an employee at the time for NRS, GSR or Rubbish Runners.
I want to make sure that's clear between ycu and me.

A Okay.

Q So all my questions, when I say "you", I'm not
referring directly to you, but you in your capacity as director
of sales for NRS, GSR and Rubbish Runners, would use the term
rebate to, essentially, pretend to buy the material?

A Yes.

0 And this approach that was being used was approved and

authorized by Chris Bielser?

A And the partners that owned the companies, vyes.
Q And those other partners are Pat Pinjuv and Ryan
Pinjuv?

A When I worked there, yes.

Q And was AnneMarie also involved in this plan?

A Somewhere along the line. I mean, she owned Rubbish
Runners, and as far as I understood, there was a piece of the
pie with NRS.

MR. SIMONS: Okay. Would this be a gocd time to take
a restroom break?
THE WITNESS: Thank you.
(A recess was taken)

/17
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for us that allows us to be sustainable.

Q Okay. So regardless of the marketing material, the
objective was to conduct collection services in the City of Reno
at a rate that would be cheaper than what Waste Management could
provide under their franchise agreement?

A Correct.

MR. WHITTEMORE: Objection. <Calls for speculation.
Calls for a legal conclusion.

BY MR. SIMONS:

Q And in order to facilitate this plan by GSR and NRS
and Rubbish Runners, you factored in -- talked about this rebate
idea so that you thought you could take advantage of buying the
material under the franchise agreement; is that correct?

MR. WHITTEMORE: Objection. Lacks foundation.
Misstates testimony.

THE WITNESS: So we were instructed at some point that
we could not call this a service. That the franchise agreement
says that you have to pay more than you charge.

So we are going to pay for the materials a little bit,
and call this a program.

I never physically got any clarification to where,
when I said the franchise agreement says that we cannot do this
services. How do I combat that with the custowmer?

I got told it's a commodity, you can't franchige it.

So as far as my understanding was, was to get the
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STATE OF NEVADA )

) ss.
COUNTY OF WASHOE )

I, DEBORAH MIDDLETON GRECO, a Certified Court Reporter
in and for the State of Nevada, do hereby certify:

That on Monday, July 16, 2018, at the hour of
8:57 a.m. of said day, at 151 Country Estates Circle, Reno,
Nevada, personally appeared RICHARD ¢. LAKE, who was duly sworn
by me to testify the truth, the whole truth and nothing but the
truth, and thereupon was deposed in the matter entitled herein;

That I am not a relative, employee or independent
contractor of counsel to any of the parties, or a relative,
employee or independent contractor of the parties involved in
the proceedings, or a person financially interested in the
proceeding;

That said deposition was taken in verbatim stenotype
notes by me, a Certified Court Reporter, and thereafter
transcribed into typewriting as herein appears;

That the foregoing transcript, consisting of pages 1
through 164, is a full, true and correct transcription of my
stenotype notes of said deposition.

DATED: At Reno, Nevada, this 26th day of July, 2018.

DEBORAH MIDDLETON GRECO
CCR #2113, RDR, CRR
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NEVADA RECYCLING AND SALVAGE,
LTD., ANEVADA LIMITED LIABILITY
COMPANY; AND AMCB, LLC, A
NEVADA LIMITED LIABILITY
COMPANY, D/B/A RUBBISH
RUNNERS,

Appellants,

vs.

RENO DISPOSAL COMPANY, INC,, A
NEVADA CORPORATION, D/B/A
WASTE MANAGEMENT; REFUSE,
INC., ANEVADA CORPORATION; AND
WASTE MANAGEMENT OF NEVADA,
INC., ANEVADA CORPORATION,
Respondents.

Appeal from a district court order granting summary judgment

in an unfair trade practice dispute. Second Judicial District Court, Washoe

County; Patrick Flanagan, Judge.
Affirmed.
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OPINION
By the Court, DOUGLAS, C.J.:

This case arises out of an alleged vioclation of the Nevada Unfair
Trade Practice Act (UTPA). Appellants claim that respondents conspired
with a third party to obtain exclusive franchise agreements with the City of
Reno for the collection of waste and recyclable materials. According to
appellants, this conspiracy precluded them from receiving a franchise
agreement with the City of Reno. The question presented in this appeal is
whether appellants have been injured in their business and therefore have
standing to assert their claim under the UTPA.

We conclude that appellants lack standing to bring an antitrust
claim because they were unable to show that they suffered any injuries (i.e.,
damages).! Accordingly, we affirm the district court’s order granting
summary judgment in favor of respondents.

FACTS AND PROCEDURAL HISTORY

Appellants Nevada Recycling and Salvage, Ltd. (Nevada
Recycling) and AMCB, LLC, d/b/a Rubbish Runners (Rubbish Runners),
brought this suit in district court under the Nevada Unfair Trade Practice
Act for injunctive relief and treble damages. Nevada Recycling operates a
facility that accepts, processes, recycles, and disposes of waste and
recyclable materials. Rubbish Runners collects; hauls, and disposes of
waste and recyclables for commercial accounts within the City of Reno. The
gist of the complaint is that respondents Reno Disposal Company, Inc.

(Reno Disposal), Refuse, Inc. (Refuse), and Waste Management of Nevada,

1As this issue is dispositive, we do not reach the additional issues
raised in appellants’ appeal.
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Inc. (Waste Management), who are also collectors, haulers, and disposers of
waste and recyclables for commercial accounts within the City of Reno,
entered into a conspiracy with nonparty Castaway Trash Hauling
(Castaway) for the explicit purpose of monopolizing the waste and
recyclables market in the City of Reno.

The City of Reno was looking to implement a single-stream
recycling service. Reno Disposal proposed that the City of Reno create
exclusive service areas whereby waste haulers would have an exclusive
privilege to collect and dispose of waste and recyclable materials within
their assigned area. The City of Reno agreed, and it was determined that
Reno Disposal and Castaway would each receive exclusive commercial
franchise agreements, servicing all of Reno.

Proposed ordinances representing the -franchise agreements
were drafted and the Reno City Council conducted three public hearings in
which the terms and conditions of the ordinances were discussed. At the
first reading of the ordinances, Rubbish Runners spoke in opposition to the
proposed ordinance, concerned that the ordinances would put it out of
business. In addressing Rubbish Runners’ concerns, carve-outs and
exemptions were included in the ordinances that allowed Rubbish Runners
to keep its existing customers upon verification of its customers’ contracts.
Under the proposed ordinances, Rubbish Runners would not be allowed to
expand to new customers and it was not allowed to haul certain types of
materials. The ordinances were subsequently approved.

Thereafter, Waste Management purchased Castaway and
acquired all of Castaway’s rights and duties held under the ordinance.
Pursuant to authority granted under the ordinance, Waste Management

then assigned its rights and duties held under the ordinance to Reno
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Disposal. As a result, Reno Disposal had exclusive rights to collect waste
and recyclables in the City of Reno subject to the exemptions made for
Rubbish Runners under the ordinance.

Before the district court, appellants argued that respondents
conspired with Castaway to create an illegal monopoly for Reno Disposal.
Reno Disposal and Refuse moved for summary judgment, and Waste
Management filed a joinder to the motions for summary judgment. The
district court granted summary judgment in favor of respondents,
concluding that the Noerr-Pennington doctrine applied because
respondents’ conduct involved political and not business conduct. See
Eastern R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S.
127 (1961); United Mine Workers of Am. v. Pennington, 381 U.S. 657 (1965).
In addition, the district court concluded that, in terms of damages,
appellants lacked standing to assert an UTPA claim because they were not
qualified to service a franchise zone, they never sought to be considered for
a- franchise zone, and the City of Reno determined that they were not
qualified waste haulers. This appeal followed.

DISCUSSION

“Antitrust standing is a question of law reviewed de novo.” Am.
Ad Mgmt., Inc. v. Gen. Tel. Co. Cal., 190 F.3d 1051, 1054 (9th Cir. 1999).
Likewise, a district court’s order granting summary judgment is reviewed
de novo. Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029
(2005). Summary judgment is proper if the pleadings and all other evidence
on file demonstrate that no genuine issue of material fact exists and that
the moving party is entitled to judgment as a matter of law. Id. When
deciding a summary judgment motion, all evidence must be viewed in a

light most favorable to the nonmoving party. Id. General allegations and
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conclusory statements do not create genuine issues of fact. Id. at 731, 121
P.3d at 1030-31.

Appellants argue that the district court erred in concluding that
they lack antitrust standing. We disagree.

The UTPA, codified in NRS Chapter 598A, provides, in relevant
part:

Any person injured or damaged directly or
indirectly in his or her business or property by
reason of a violation of the provision of this chapter
may institute a civil action and shall recover treble
damages . ...

NRS 598A.210(2). The UTPA “shall be construed in harmony with
prevailing judicial interpretations of the federal antitrust statutes.” NRS
598A.050; see also Boulware v. Nev., Dep’t of Human Res., 960 F.2d 793, 800
(9th Cir. 1992) (“[The UTPA] also adopts by reference the case law
applicable to the federal antitrust laws.”).

While we have not yet addressed standing under the UTPA, the
United States Supreme Court has addressed standing under the federal
antitrust counterpart, the Clayton Act. Associated Gen. Contractors of Cal.,
Inc. v. Cal. State Council of Carpenters, 459 U.S. 519, 521 (1983). The
Clayton Act provides that “any person who shall be injured in his business
or property by reason of anything forbidden in the antitrust laws may sue
therefor . . . and shall recover threefold the damages by him sustained.” 15
U.S.C. § 15(a). The Supreme Court rejected a broad interpretation of the
statute, as “[a] literal reading of the statute is broad enough to encompass
every harm that can be attributed directly or indirectly to the consequences
of an antitrust violation.” Associated Gen. Contractors of Cal., 459 U.S. at
520. Instead, antitrust standing requires courts to “evaluate the plaintiff's

harm, the alleged wrongdoing by the defendants, and the relationship
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between them.” Id. at 535. “[IIt [is] virtually impossible to announce a
black-letter rule that will dictate the result in every case,” id. at 536, thus,
certain factors are used to determine antitrust standing:

(1) the nature of the plaintiff’s alleged injury; that
is, whether it was the type the antitrust laws were
intended to forestall;

(2) the directness of the injury;

(3) the speculative measure of the harm;

(4) the risk of duplicative recovery; and

(5) the complexity in apportioning damages.

Am. Ad Mgmti., 190 F.3d at 1054,

“Generally [n]o single factor is decisive.” Id. at 1055 (alteration
in original) (internal quotation marks omitted). Thus, “a court need not find
in favor of the plaintiff on each factor.” Id. Instead, the factors should be
weighed and balanced, but the courts “give great weight to the nature of the
plaintiff's alleged injury.” Id. “In fact, the Supreme Court has noted that
[a] showing of antitrust injury is necessary, but not always sufficient, to
establish standing under [the Clayton Act].” Id. (second alteration added)
(internal quotation marks omitted).

Appellants’ purported injury is that respondents’ alleged
anticompetitive conspiracy excluded appellants from receiving a franchise
agreement with the City of Reno for the collection of waste and recyclable
material. The supposed harm here is that appellants lost customers as a
result. Appellants claim, “ascertaining the amount of Appellants’ damages
is complicated by the fact that different rates were charged to Appellants’
customers over time prior to losing them.”

Here, appellants’ alleged harm is insufficient to demonstrate

antitrust standing. The UTPA was intended to preserve competition for the
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benefit of consumers. See NRS 598A.030; see also GAF Corp. v. Circle Floor
Co., 463 F.2d 752, 758 (2d Cir. 1972) (“[Tlhe plaintiff must allege and prove
that the illegal restraint of trade injured his competitive position in the
buginess in which he or she was engaged.”). Nevada Recycling does not
collect waste and recyclable materials, and therefore, it is not a competitor
as to the franchise agreements. Nevada Recycling has not provided any
evidence supporting its contention that the ordinances harmed its business.
Even if it did, Nevada Recycling, as a noncompetitor, could not show how
any alleged injury is the type the antitrust laws were intended to forestall.

Rubbish Runners, on the other hand, is a competitor, as its
services include the collection of waste and recyclable materials. However,
Rubbish Runners has not provided any evidence supporting its contention
that it lost customers due to the franchise agreements, Pursuant to the
franchise agreements, Rubbish Runners was allowed to keep its existing
customers upon verification of the customers’ contracts. Thus, any loss in
customers was a direct result of Rubbish Runners’ failure to do so.

Based on the foregoing, we conclude that appellants did not
make any showing that they suffered any injuries (i.e., damages) from

respondents’ alleged conspiracy, and. thus, they lack antitrust standing.
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Accordingly, we affirm the district court’s order granting summary

judgment in favor of respondents.

/_\Dx L'u{ / AR . CJ.

——

Douglas

We concur:

Pickering J

/ *'--\-cw LB 3

Hardesty
i J.
Parraguirre

(. )
Stiglich
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IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

RENO DISPOSAL COMPANY, INC,, a
Nevada Corporation,

Plaintiff,
V.

GREEN SOLUTIONS RECYCLING, LLC, A
Nevada Limited Liability Company;

NEVADA RECYCLING AND SALVAGE, LTD,,
a Nevada Limited Liability Company, AMCB,
LLC, a Nevada Limited Liability Company dba
RUBBISH RUNNERS; DOES I-X, inclusive,

Defendants.

GREEN SOLUTIONS RECYCLING, LLC, A
Nevada Limited Liability Companys; et al

Counterclaimant,
V.

RENO DISPOSAL COMPANY, INC,, a

Nevada Corporation, WASTE MANAGEMENT
OF NEVADA, INC., a Nevada Corporation;
WASTE MANAGEMENT NATIONAL
SERVICES, INC., a Connecticut corporation
And the CITY OF RENQO, a political subdivision

Counterdefendants.

FILED
Electronically
CV17-01143

2018-08-06 01:20:57 P}
Jacqueline Bryant
Clerk of the Court

Transaction # 6814072

=

CASE NO.: CV17-01143

DEP.NO.: 1
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ORDER STAYING ALL PROCEEDINGS SUA SPONTE

Currently before the Court is the City of Reno’s (“the City”) Special Motion to Dismiss
Counterclaims Pursuant to NRS 41.660 and Joinder in Other Counterdefendants’ Special Motion to
Dismiss (“Motion™) filed February 5, 2018. On February 8, 2018, Green Solutions Recycling, LLC
(“GSR” or “Counterplaintiff”) filed an Opposition thereto. The City filed a Reply on February 20,
2018 and submitted the matter for consideration. The Court issued an Order to Set the matter for
hearing on May 9, 2018. The parties appeared before the Court on May 29, 2018 for oral arguments.
The Court took the Motion under advisement. In consideration of the Motion, all of the relevant
documents in this case that pertain to the Motion, including the transcript from the hearing on May
29, 2018, this Court orders all proceedings in this action stayed until such time as Case No. 3:16-cv-
00334-MMD-VPC, United States District Court — District of Nevada, filed June 16, 2016 (“Federal
Case™) proceeds to conclusion.

Granting a stay is a matter of judicial discretion depending upon an equitable and practical

assessment of the relevant circumstances. Ferguson v. Tabah, 288 F.2d 665, 672 (2d Cir. 1961).

The power to stay proceedings is incidental to the power inherent in every court to control the
disposition of the causes on its docket with economy of time and effort for itself, for counsel, and

for litigants. Landis v. N. Am Co., 299 U.S. 248, 254, 57 S.Ct. 163, 166 (1938). How this can best

be done calls for the exercise of judgment, which must weigh competing interests and maintain an
even balance. Id. In most cases, a court will grant or deny a stay based on whether the particular

facts involved warrant a stay. State v. Robles-Nieves, 129 Nev. 537, 306 P.3d 399, 402-03 (2013).

Stays are often invoked to preserve judicial economy by temporarily stopping a case pending the
occurrence of a certain event; if a related matter is pending that may affect the outcome of the case

at issue, courts will often order a stay. Evanston Ins. Co. v. 70 Ltd. P'ship, No. 2:14-CV-01370-RFB,

2014 WL 6882415, at *4 (D. Nev. Dec. 5, 2014).

GSR previously sought a stay in this case by way of a Motion for Stay or in the Alternative
Motion to Dismiss (“Motion for Stay”) filed June 30, 2017, which was denied by this Court as was
GSR’s Motion for Reconsideration filed November 28, 2017. The Motion for Stay was based
principally on the fact that the Federal Case was pending and that a decision in that case would

determine the validity of the Exclusive Service Area Franchise Agreement dated November 7, 2012
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(“Franchise Agreement”). In the Order denying the Motion for Stay this Court noted that the parties
in this case and the Federal Case are not substantially identical and that the causes of action in the
Federal Case are rooted in pre franchise agreement events while the causes of action in this case are
based on post franchise agreement events. This has not changed. However, based on the arguments
offered by the parties in this case related to the Motion and the additional information that is now
available to this Court, this Court finds it is at an impasse in its ability to rule on the Motion until the
issues related to the validity of the Franchise Agreement are resolved in the Federal Case. That the
decision in the Federal Case has a critical bearing on this case is now far more apparent to this Court,
necessitating a resolution of the Federal Case before this state action can proceed.

Accordingly, IT IS HEREBY ORDERED that all further proceedings in this case are stayed

until the proceedings in the Federal Case have been resolved.

e
KATHLEEN DRAKULICH
DISTRICT JUDGE

DATED this (»™day of August, 2018.
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CERTIFICATE OF SERVICE
I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the

STATE OF NEVADA, COUNTY OF WASHOE; and that on the LLH’qday of August, 2018, 1 did
the following:

MElectronically filed with the Clerk of the Court, using the eFlex system which constitutes
effective service for all eFiled documents pursuant to the eFile User Agreement:

MATTHEW JENSEN, ESQ.

WILLIAM MCKEAN, ESQ.

MARK SIMONS, ESQ.

JONATHAN SHIPMAN, ESQ.

JOHN SANDE IV, ESQ.

RICHARD SALVATORE, ESQ.

STEPHANIE RICE, ESQ.

NTransmitted document to the Second Judicial District Court mailing system in a sealed
envelope for postage and mailing by Washoe County using the United States Postal Service in

Reno, Nevada:

J. CHASE WHITTEMORE, ESQ.
ARGENTUM LAW

6121 LAKESIDE DR., SUITE 208
RENO, NV 89511

i .
\@ IELLE KEN %;

Department One Judicial Assistant
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FILED

Electronically
CV17-01143
20139-01-2? 11:§1:03tAM
1|| 2490 Clerk of the Court
Mark G. Simons, Esq. (SBN 5132) Transaction # 7085713 : csulezlc
2]| SIMONS LAW, PC
6490 S. McCarran Bivd., #C-20
3!! Reno, Nevada 89509
Telephone: (775) 785-0088
4|| Facsimile: (775) 785-0087
5 Email: mark@mgsimonsiaw.com
6 Attorneys for Reno Disposal Company, Inc.,
Waste Management of Nevada, Inc., and
71| Waste Management National Services, Inc.
8
9 IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA
10 IN AND FOR THE COUNTY OF WASHOE
11
12|| RENO DISPOSAL COMPANY, INC., a CASE NO.: CV17-01143
Nevada Corporation,
13 DEPT. NO.: 1
Plaintiffs,
14
15 VS.
16! GREEN SOLUTIONS RECYCLING, LLC,
a Nevada limited liability company;
171 NEVADA RECYCLING AND SALVAGE,
LTD., a Nevada limited liability company;
18/ AMCB, LLC, a Nevada limited liability
1g|| company dba RUBBISH RUNNERS
DOES | through X, inclusive,
20
Defendants.
21 /
o0 AND RELATED MATTERS. -
/
23
MOTION TO VACATE ORDER TO STAY
24
o5 Plaintiff/Counterdefendant Reno Disposal Company, Inc. dba Waste
26 Management (“Reno Disposal®), along with counterdefendants Waste Management of
o7 Nevada, Inc. (“WMON") and Waste Management National Services, Inc. (“WMNS")
08 {collectively “Waste Management” unless otherwise specified), by and through their
SIMONS LAW. PC counse! of Mark G. Simons of SIMONS LAW, PC, submit their Motion to Vacate the
B #C20
Reno, NV 89509
(775) 785-0088
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1{{ Court's August 6, 2018, Order Staying All Proceedings Sua Sponte (the “Stay Order”).!
e
2 DATED this ‘,!‘ } day of January, 2019.
3
SIMONS LAW, PC
4 6490 S. McCarran Blvd., #C-20
5 Reno, Nevada 89509
6 Y
MARK G. SIMONS, ESQ.
8 Attorneys for Waste Management
9
10 MEMORANDUM OF POINTS AND AUTHORITIES
11 . BASIS OF THIS ACTION.
12 This case is about the illegal collection and disposal of waste in violation of the
13 City of Reno’s Franchise Agreement by the defendants Green Solutions Recycling, LLC
14 (“GSR"), Nevada Recycling and Salvage, Ltd. (“NRS”) and AMCB, LLC dba Rubbish
15 Runners (“BR"). The City of Reno’s Franchise Agreement vests Waste Management
16 with the sole and exclusive authority to collect and dispose of waste, including all
17 recyclable waste materials, in the City.2
18 This action is based upon the systematic and intentional violations of the City’s
19 Franchise Agreement by GSR, NRS and RR. Specifically, GSR, NRS and RR work
20 individually and cooperatively to collect and dispose of waste, including recyclable
51 waste materials, using a scheme to undercut the rates Reno Disposal is allowed to
52 charge under the City’s Franchise Agreement. Stated ancther way, GSR, NRS and RR
53 charge City customers less than Reno Disposal can charge under the City's Franchise
o4 Agreement, causing significant harm to the City, Waste Management and the City's
25
o8 ' For ease of reference, a copy of the Stay Order is attached as Exhibit 1.
o71| 2The City's Franchise Agreement actually consists of two (2) separate agreements with
Reno Disposal. See Amended Complaint, 1131-32, 38-41. However, for ease of
281 reference, the City’s franchise agreements will be singularly referred to as the
SIMaNS LAW, PC “Franchise Agreement.”
Bivd..l.fc-m -
Reno, NV §9509 2
(775} 785-0088
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1|! residents.
2 On August 6, 2018, the Court stayed ali proceedings in this action due to the
3|| pending Federal Court action titled Green Solutions Recycling, LLC v. Reno Disposal
4|1 Company, Inc. et al., Case No. 3:16-cv-00334-MMD-VPC, United Stated District Court
5|1 — District of Nevada, filed June 16, 2016 (“Federal Case”). ld., p. 2:8-12. This Court
6|| felt that this case could not proceed while the Federal Case was pending: “That the
71| decision in the Federal Case has a critical bearing on this case is now far more
8|| apparent to this Count, necessitating a resolution of the Federal Case before this action
91| can proceed.” ld., p. 3:6-9. Now that the Federal Case is resolved, the stay should be
10i| vacated, and this case can proceed.
1] I THE RESOLUTION OF THE FEDERAL CASE: ORDER GRANTING
12 SUMMARY JUDGMENT IN CITY’S AND RENO DISPOSAL’S FAVOR.
13 in the Federal Case, Reno Disposal and the City of Reno filed case-ending
14|| motions for summary judgment seeking a judicial determination that the City's
15/} Franchise Agreements were (1) valid and enforceable with regard to collection and
16 disposal of recyclable waste materials, and (2) the City's definition that waste includes
:; recyclable materials that a customer pays to have collected and disposed is a valid
19 exercise of the City's authority under NRS 268.081.
20 On January 7, 2019, Judge Du entered her Order granting summary judgment in
21| favor of Waste Management and the City and dismissing in total GSR’s claims in the
22|| Federal Case (“Du Order”). Exhibit 2, Du Order.2 On January 7, 2019, Judge Du then
23 granted judgment in favor of the City and Reno Disposal (“Judgment”). Exhibit 4,
z: Judgment. 4
26 Not only does the resolution of the Federal Case now allow this case to proceed,
27
28(| 2 See also Exhibit 3, Affidavit of Mark G. Simons (“Simons’ Aff.”) at 4.
SIMONS LAW, PC
ZZSN%‘QSE: “Simons’ Aff. at 5. s
(775) 785-0088
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1]| the Du Order answers many questions central to the resolution of this case. The Du
2| Order discussed in detail NRS 268.081's provisions and “the City of Reno’s authority to
3 . . .
grant a monopoly for the collection and disposal of certain recyclable materials.” Exh.
4
5 2, p. 1:13-14. Judge Du specifically addressed and rejected GSR's argument that the
5 “City had no such authority and unlawfully has restrained trade in violation of Section 1
71| of the Sherman Antitrust Act, 15 U.S.C. §1 (“Act™).” Id., p. 1:15-16.
8 Judge Du found that the City's Franchise Agreement “basically grants Reno
9 Disposal the exclusive right to pick up and remove solid waste and certain recyclable
10
materials from commercial entities.” id., p. 2:10-12. Judge Du found that the City had
11
10 determined that GSR was acting illegally and violating the Franchise Agreement
13|| because [GSR’s] customers were essentially paying for [GSR] to remove waste when
14| Reno Disposal had the exclusive rights to remove waste.” Id., p. 2:21-23. Judge Du
15]| then found that the City’s definition of what is or is not waste was within the scope of
16 the City's powers vested in it pursuant to NRS 268.081.
17
Judge Du agreed that GSR was operating illegally and in violation of the City’s
18
19 Franchise Agreement because the City was vested with the authority to determine what
og|| is andis not waste. Judge Du addressed an actual example of GRS’s illegal activity,
21]i whereby GSR charges to collect and dispose of recyclable waste materials in the City
2211 by charging a customer and then providing a nominal rebate to create the illusion that it
23 was “purchasing” the customer's waste:
24
[GSR] contracted with various commercial entities in the City to pick up
25 and remove certain recyclable materials from their premises. . . . [GSR]
26 operates by providing its customers with recycling containers in exchange for
payment offset by a rebate. . . . For example, [GSR] charged one customer
27 $440 per bin each month and provided that customer with a rebate of $2.52 per
bin each month.
28
SIMONS LAW. FC id., p. 2:15-20.
6490 5. McCarran
Bivd., #C-20
Rerio, NV 89569 4
(775} 785-0088
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1 Judge Du then examined the City's response to GSR’s rebate scheme that GSR
2 employed in an attempt to circumvent the City's Franchise Agreement and the City's
3
authority under NRS 268.081 as follows:
4
The City eventually took the position that [GSR] was violating the
5 Franchise Agreement based on its view that [GSR]'s customers were essentially
6 paying for [GSR] to remove waste when Reno Disposal had the exclusive rights
to remove waste. (See ECF No. 113 at 4.) The City informed [GSRJ's counsel
7 that [GSR] could pick up and remove certain recyclable materials without
violating the Franchise Agreement only if [GSR]'s customers actually sold the
8 recyclable materials instead of paying for them to be removed. (/d.) In other
9 words, [GSRY's customers were essentially required to realize a net profit from
the arrangement, and thus the rebate would have to exceed the container rental
10 charges. (See id.) The City informed some of [GSR]'s customers that the
customers were violating the Franchise Agreement. (/d. at 5.) In addition,
11 counsel for Reno Disposal and WMON sent demand letters to some of [GSR]'s
customers asserting that the customers were violating the Franchise Agreement.
12 (ECF No. 113 at 7.)
13 Id., 2: 21-3:6. Judge Du found that all facts contained in her Order were undisputed.
14
Id., fn.2
15
16 Judge Du concluded as undisputed that collection and disposal of waste is an
17|1 area of local concem to be regulated and controlled by local government. United
18|| Haulers Ass’n, Inc. v. Oneida-Herkimer Solid Waste Mamt. Auth., 550 U.S. 330, 344
19 (2007) ("[W]aste disposal is typically and traditionally a local government function.”
20
(citation omitted)). Consequently, because the City's regulation over the collection and
21
- disposal of waste, including recyclable waste materials, was exclusively a function left
o3|| tothe City, the City’s determination that GSR was violating the City's Franchise
241 Agreement was proper and not an anti-trust violation.
25 In granting judgment in the City's and Reno Disposal's favor, Judge Du ruled as
26 follows:
27
1. that NRS 268.081 “expressly authorizes anticompetitive behavior.”
28 \d., p. 10:7-9.
SIMONS LAW, PC
6490 S. McCaran
Blvd.. #C-20
Reno. NV 89509 5
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that "the City is immune . . . even though the statute authorizing the
City to grant a monopoly over the collection and dispose of garbage
and other waste does not specificaily list all the material that might
constitute ‘other waste.” Id., p. 10:25-27.

3. that “[i]t is clear that the Nevada Legislature contemplated a
monopoly for the collection and disposal of garbage and other
waste. It was not necessary—and was probably impossible—for
the Nevada legisiature to list every single thing that might constitute
waste.” id., pp. 10:27-11:3.

4, that “the Court finds that the City and Reno Disposal's
anticompetive conduct has been articulated and affirmatively
expressed as state policy.” Id., p. 12:7-8.

O 0o ~N OO R W

5. GSR's argument that the City was “price fixing” was not persuasive
because “it mischaracterizes Defendants’ activity as price-fixing” and all

.

11 the City has done is “adopted a definition of waste—that it must—
incorporates monetary value to the producer: the City has defined waste

12 as materials that the generator pays someone to take it away.” Id., p.

13 11:6-10. Judge Du then found that "[a]ny effect that the City’s definition
has on the price of recyclable materials is a necessary consequence of

14 enforcing the exclusive franchise it is entitled to grant.” Id., p. 11:10-12.

15} Judge Du concluded by ruling as follows:

16 Given that the challenged restraint in this case—the City's grant of

17 monopoly over the collection of recyclable materials that [GSR] wishes to pick

up—is clearly articulated and affirmatively expressed as state policy, state-action
18 immunity applies. Accordingly, the Court grants summary judgment in favor of
Defendants.

19

20 id., p. 13:24-27.

21 Summarizing Judge Du’s QOrder, Judge Du found that the City’s Franchise

22 Agresment was an approved and valid exercise of the City’s authority under NRS

23 Chapter 268, that the City had the statutory authority to define what is waste, and that

24

the City’s definition that “other waste” includes recyclable materials that a customer

25

og|| Pays out-of-pocket to have collected and disposed of is a valid exercise of the City's

o7!] authority. Consequently, Judge Du found that GSR's claims failed as a matter of law

28|| because the facts were undisputed and the City’s actions did not create any anti-trust

SIMONS LAW. PC
6450 5. McCarran
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1| Hability. Similarly, Judge Du dismissed the claims against Waste Management because
21 these parties were not “engaged in municipal regulation” and were instead private
3 ,
actors acting under the authority of the City. Id., p. 1:9-10; see also, pp. 8:27-9:2.5
4
Il. THE PENDING SPECIAL MOTIONS TO DISMISS GSR’S COUNTERCLAIMS
S PURSUANT TO NRS 41.660.
¢ In this action, GSR asserted counterclaims contending the City’s and Waste
7
8 Management's communications to GSR'’s customers that GSR was acting illegally was
9 defamatory. The City and Waste Management responded with their special motions to
10| dismiss establishing that the City's determination that GSR was acting illegally and in
11}] violation of the City’s Franchise Agreement, and any reiteration of that position by
12 Waste Management, was protected speech under the provisions of NRS 41.660. The
13
City and Reno Disposal assert that GSR was illegally collecting and disposing of waste
14
.5 in violation of the City’s Franchise Agreement, which only authorized Reno Disposal to
16 perform such services in the City.®
17
18|| % See also California Reduction Company v. Sanitary Reduction Works, 199 U.S. 306,
317 (1905) (the regulation of waste through exclusive contracts is a valid exercise of
19 governmental police powers and such “sanitary regulations” were constitutional).
2011 eGSR freely admitted during a preliminary injunction hearing in the Federal Case that it
24| | is intentionally violating the City’s Franchise Agreement by collecting and disposing of
waste (calling the waste a recyclable material} at a substantially cheaper rate than
22|1 Reno Disposal can charge under the Franchise Agreement. Specifically, Mr. Pinjuv, the
03 president of GSR, testified at the preliminary injunction on this very point as follows:
24 Q And so one of your marketing themes to your customers is
you come in and you say, look, we'll rent you this container.
25 We'll give you a rebate. And it's actually going to be
cheaper than what you have to pay Reno Disposal under the
26 Franchise Agreement.
57 Right?
28 A Absolutely.
SIMONS LAW, PC
B e aran Exhibit 5, excerpts of Charles “Pat’ Pinjuv's_.’ testimony, p. 92:17-23 (emphasis added).
Reno, NV 8%309
(775) 785-0088
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Specifically, on January 30, 2018, the Waste Management parties filed their

2[| Special Motion to Dismiss pursuant to NRS 41.660 (“Waste Management Special
3|| Motion”). On February 5, 2018, the City filed its own Special Motion to Dismiss and
41| Joinder in other Counterdefendants’ Special Motion to Dismiss (“City Special Motion”).
5{| On May 29, 2018, the Court conducted oral argument on both Special Motions to
6[{ dismiss.
7 On August 6, 2018, this Court entered the Stay Order. At this time both Waste
8|1 Management’s and the City’s Special Motions to dismiss pursuant to NRS 41.660
9|/ remain pending.’
101 71/
11§ 117
1211 11/
13
14 In fact, when questioned about GSR's solicitation of customers, GSR admits that

it absolutely tries to convince customers to pay GSR less than what Reno Disposal is
15|| allowed to charge for waste collection services as follows:

16 Q Okay. And this is proposal being made to replace Waste
Management's coliection services with Green Solutions
7 Recycling services, right?
18
A Absolutely.
19

Id., pp.100:20-101:1 (emphasis added). GSR further admits it is specifically targeting
201! Waste Management customers to perform waste collection services as follows:

21 Q And so you're [GSR] specifically targeting these customers

22 because you want to replace their Waste Management dumpster
service and put yours in its place.

23 Is that accurate?

24 A Yes.

25

o6 Id., p. 102:11-15. See also Simons’ Aff., at Ji6.

27 7 On August 6, 2018, immediately after issuance of the Stay Order, this Court then
entered its Order vacating the prior August 2, 2018, Order denying the Waste
28|! Management Special Motion to dismiss. Exhibit 6, August 6, 2018, Order Vacating its

SIMONS LAW. PC prior August 2, 2018, Order After Hearing Denying Counterdefendants Reno Disposal,
S, e Caman WMON and WMNS’s Special Motion to Dismiss.
Reno, NV 89509 &

1775) 785-0088
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1{; IV. NOW THAT THE FEDERAL CASE IS RESOLVED, THE STAY OF THIS CASE
5 SHOULD BE VACATED.
3 This Court noted in its Stay Order that GSR originally sought to stay the present
41| proceedings pending resolution of the Federal Case because GSR argued that
511 outcome of the Federal Case would be dispositive of the validity of its claims in these
6 proceedings.® Exh. 1, p. 2:25-28. The Court noted the following:
7
The Motion to Stay was based principally on the fact that the Federal Case was
8 pending and that a decision in that case would determine the validity of the
9 [Franchise Agreement).
10|| ld. The Court then identified that because of the arguments and issues raised during
11|} oral argument and due to the additional information presented to the Court, the Court
12]1 found that it was:
13
[A]t an impasse in its ability to rule on the Motion until the issues related to the
14 validity of the Franchise Agreement are resolved in the Federal Case. That the
decision in the Federal Case has a critical bearing on this case is now far more
15 apparent to this Coutt, necessitating a resolution of the Federal Case before this
16 action can proceed.
1711 kd., p. 3:6-9.
18 The Federal Case is now resolved, and the Court should vacate the Stay Order
19 and this action should be allowed to proceed.
20
V. THE EFFECT OF VACATING THE STAY ORDER.
21
20 Once the Stay Order is vacated, the posture of the case will be that this Court
23|| will need to rule on:
24 1. Reno Disposal, WMON and WMNS’s Special Motion to Dismiss; and
25
26]| o GSR's Motion to Stay acknowledged that the entire premise of its defense in this case
271! and its federal claims “boil{ed]} down to an analysis” of GSR's nominal rebate scheme
whereby the customer still paid to have its recyclable waste materials collected and
28|| disposed of and whether that activity violated the City’s exclusive Franchise Agreement.
SIMONS LAW, PC GSR Mot to Stay, p. 5:-9.
6490 S. McCarran
Bivd., #C-20
Reno, NV 89500 ¢}
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1 2. The City's Special Motion to Dismiss.
2| 1n addition, prior to the entry of the Stay Order, Waste Management had been pursuing
3
discovery activities, and the following motions were in the process of being fully briefed
4
5 and submitted and/or had previously been submitted but stayed by the Stay Order:
6 3. Motion to Compel: Re GSR. Filed July 7, 2018. Opposition filed July 30,
2018. Reply and Request for Submission to be completed,
7
4. Motion to Compel: Re NRS and RR and Countermotion for Attorney Fees.
8 Filed July 11, 2018. Opposition and Countermotion filed July 25, 2018.
Reply, Opposition to Countermotion and Counterreply and Requests for
9 Submission to be completed.
10
5. Motion to Quash Subpoenas. Filed by NRS and RR and joined in by
11 GSR. Fully briefed and submitted on May 21, 2018. The subpoenas
seek production of responsive documents between GSR, NRS and RR
12 and customers in the City who have engaged these defendants under
13 their illegal scheme.
14|t VI.  CONCLUSION.
15 Because the Federal Case has concluded, the Court should vacate its Stay
16 Order and allow this action to proceed.?
17
Iy
18
19 117
ogi| 11/
21
22|| °Judge Du’s Order has res judicata application regardiess of whether or not Judge Du’s
23 Order and Judgrment are subsequently appealed. Hawkins v. Risley, 984 F.2d 321, 324
(9th Cir. 19938) (“in federal courts . . . the preclusive effects of a lower court judgment
04| cannot be suspended simply by taking an appeal that remains undecided.” (citation
omitted)); Tripati v. Henman, 857 F.2d 1366, 1367 (9th Cir. 1988) (“The established
25| rule in the federal courts is that a final judgment retains all of its res judicata
consequences pending decision of the appeal . . . .” 18 C. Wright, A. Miller & E.
26 Cooper, Federal Practice and Procedure § 4433, at 308 (1981) . . . .To deny preclusion
o7|] inthese circumstances would lead to an absurd result: Litigants would be able to refile
identical cases while appeals are pending, enmeshing their opponents and the court
28| system in tangles of duplicative litigation.”).
SIMONS LAW, PC
6490 8. McCaman
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1 AFFIRMATION: The undersigned do hereby affirm that the preceding document
2 does not contain the social security number of any person.
3 24 L
DATED this __¢¢ / day of January, 2019.
4
SIMONS LAW
5 6490 S. McCarran Blvd., #C-20
5 Reno, Nevada 89509
7 ,‘/////
7Y
8 MARK/G. SIMONS
9 Attorneys for Waste Management
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of SIMONS LAW, PC
that on this date | caused to be served a true copy of the MOTION TO VACATE

ORDER TO STAY on all parties to this action by the method(s) indicated below:

to:

£
& by using the Court's CM/ECF Electronic Nofification System:

John P. Sande, Esq. at john@argentumnv.com
Chase Whittemore, Esq. at chase @ argentumnv.com
Attorneys for GSR

Stephanie Rice, Esq. at stephanie @winterstreetlawgroup.com

by placing an original or true copy thereof in a sealed envelope, with sufficient
postage affixed thereto, in the United States mail at Reno, Nevada, addressed

Richard Salvatore, Esq. at rich @winterstreetlawgroup.com
Attorneys for NRS and RR

Jonathan Shipman, Esq. at shipmanj@reno.gov
Attorneys for the City

by personal delivery/hand delivery addressed to:
by facsimile (fax) addressed to:

by Federal Express/UPS or other overnight delivery addressed to:

DATED this Z;S day of January, 2019,

imons Law, PC

12
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DESCRIPTION PAGES
8/6/18 Stay Order 4
1/7/19 Du Order 15
Simons’ Affidavit 2
1/7/19 Du Judgment 1
11/28/17 Hearing Transcript Excerpts 6
8/6/18 Order Vacating 8/2/18 Order 3
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FILED
Elactronically
CV17-01143

2018-08-06 01:20:57 P}
Jacqueline Bryant
Clerk of the Court

Fransaction # 8814074

IN ‘THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

RENO DISPOSAL COMPANY,INC,, a
Nevada Corporation,

Plaintiff, CASE NO.: CV17-01143
v, DEP.NO.: 1

GREEN SOLUTIONS RECYCLING, LLC, A
Nevada Limited Liability Company;

NEVADA RECYCLING AND SALVAGE, LTD,,
a Nevada Limited Liability Company, AMCB,
LLC, a Nevada Limited Liability Company dba
RUBBISH RUNNERS; DOES I-X, inclusive,

Defendants,

GREEN SOLUTIONS RECYCLING, LLC, A
Nevada Limited Liability Company; et al

Counterclaimant,
v.

RENO DISPOSAL COMPANY, INC.,a

Nevada Corporation, WASTE MANAGEMENT
OF NEVADA, INC., a Nevada Corporation;
WASTE MANAGEMENT NATIONAL
SERVICES, INC., a Connecticut corporation
And the CITY OF RENQ, a political subdivision

Counterdefendants.

—
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ORDER STAYING ALL PROCEEDINGS SUA SPONTE

Currently before the Court is the City of Reno’s (“the City”) Special Mation to Dismiss
Counterclaims Pursuant to NRS 41,660 and Joinder in Other Counterdefendants’ Special Motion to
Disiniss (“Motion™) filed February 5, 2018, On February 8, 2018, Green Solutions Recyeling, LLC
(“GSR” or “Counterplaintiff”) filed an Opposition thereto. The City filed a Reply on February 20,
2018 and submitted the matter for consideration, The Court issued an Order to Set the matter for
hearing on May 9, 2018. The parties appeared before the Court on May 29, 2018 for oral arguments,
The Court took the Motion under advisement. In consideration of the Motion, all of the relevant
documents in this case that pertain to the Motion, including the transeript from the hearing on May
20, 2018, this Court orders ali proceedings in this action stayed until such time as Case No. 3:16-cv-
00334-MMD-VPC, United States District Court ~ District of Nevada, filed June 16, 2016 (“Federal
Case™) proceeds to conchusion.

Granting a stay is a matter of judicial discretion depending upon an equitable and practical
assessment of the relevant circumstances. Ferguson v, Tubah, 288 F.2d 665, 672 (2d Cir. 1961).
The power to stay proceedings is incidental to the power inherent in every court to control the
disposition of the causes on its docket with economy of time and effort for itself, for counsel, and

for litigants. Landis v. N. Am Co., 299 U 8, 248, 254, 57 8.Cu. 163, 166 (1938). How this can best

he dane calls for the exercise of judgment, which must weigh competing interests and maintain an
even balance. |d, In most cases, a court will grant or deny a stay based on whether the particular

facts involved warrant a stay. State v. Robles-Njeves, 129 Nev. 537, 306 P.3d 399, 402-03 (2013).

Stays are often invoked to preserve judicial economy by temporarily stopping a case pending the
accurrence of a cerlain event; if a related matter is pending that may affect the outcome of the case
at issue, courts will often order a stay, Evanston Ins, Co. v. 70 Ltd. P'ship, No. 2:14-CV-01370-RFB,
2014 WL 6882415, at *4 (D. Nev. Dec. 5, 2014).

GSR previously sought a stay in this case by way of a Motion for Stay or in the Alternative
Motion fo Dismiss (“Motion for Stay™) filed June 30, 2017, which was denied by this Court as was
GSR's Mofion for Reconsideration filed November 28, 2017. The Motion for Stay was based
principally on the fact that the Federal Case was pending and that a decision in that case would

determine the validity of the Exclusive Service Area Franchise Agreement dated November 7, 2012

PA_0360
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(“Franchise Agreement™). In the Order denying the Motion for Stay this Court noted that the parties
in this case and the Federal Case are not substantially identical and that the causes of action in the
Federal Casc are rooted in pre franchise agresment events while the causes of action in this casc are
based on post franchise agreement events. This has not changed. However, based on the arguments
offered by the parties in this case related to the Motion and the additional information that is now
available to this Court, this Court finds it is at an impasse in its ability to rule on the Motion until the
issues related to the validity of the Franchise Agreement are resolved in the Federal Case. That the
decision in the Federal Case has a critical bearing on this case is now far more apparent 1o this Court,
necessitating a resolution of the Federal Case before this state action can proceed.

Accordingly, IT IS HEREBY ORDERED that all further proceedings in this case are stayed
until the proceedings in the Federal Case have been resolved.

DATED this (o™ day of August, 2018.

A LI ftl el
KATHLEEN DRAKULICH
DISTRICT JUDGE
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CERTIFICATE OF SERVICE

I certify that 1 am an employee of the SECOND JUDICIAL DISTRICT COURT of the
STATE OF NEVADA, COUNTY OF WASHOE; and that on the Lﬂihday of August, 2018, 1did
the following:

MElcctronically filed with the Clerk of the Court, using the eFlex system which constitutes
effective service for all eFiled documents pursuant to the eFile User Agreement:
MATTHEW JENSEN, ESQ.
WILLIAM MCKEAN, ESQ.
MARK SIMONS, ESQ.
JONATHAN SHIPMAN, ESQ.
JOHN SANDE IV, ESQ.
RICHARD SALVATORE, ESQ.
STEPHANIE RICE. ESQ.

/w‘i”ransmiued document 10 the Second Judicial District Court mailing system in a sealed
envelope for postage and mailing by Washoe County using the United States Postal Service in

Reno, Nevada:

}. CHASE WHITTEMORE, ESQ.
ARGENTUM LAW

6121 LAXESIDE DR., SUITE 208
RENO, NV 89311

- I i
‘@. IELLE KEN%‘

Department One Judicial Assistant
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tCase 3:16-cv-00334-MMD-CBC  Document 135 Filed 01/07/19 Page 1 of 15

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
GREEN SOLUTIONS RECYCLING, LLC, | Case No. 3:16-cv-00334-MMD-CBC
Plaintift, ORDER
V.
RENO DISPOSAL COMPANY, INC., ef
al.,
Defendants.
I SUMMARY

This case is about the City of Reno's authority to grant a monopoly for the collection
and disposal of certain recyclable materials. Plaintiff Green Solutions Recycling, LLC
(*GSR") contends that the City has no such authority and unlawfully has restrained trade
in violation of Section 1 of the Sherman Antitrust Act, 15 U.S.C. § 1 ("Act’). Before the

Court are three motions for summary judgment: (1) Defendants Reno Disposal Company,

nc. (“Reno Disposal’) and Waste Management of Nevada, Inc.'s ("WMON") motion for
summary judgment regarding lack of subject matter jurisdiction/standing (“Defendants’
Jurisdictional Motion”) (ECF No. 105); Defendants Reno Disposal and WMON's motion
for summary judgment regarding enforceability of franchise agreement (“Defendants’
Merits Motion”) (ECF No. 106); and Plaintiffs motion for partial summary judgment
(“Plaintiff's Motion”) (ECF No. 113)." The Court has reviewed the relevant briefing (ECF
Nos. 120, 121, 122, 123, 124, 126) and heid a hearing on these motions on December 18,
"

i

The City filed a joinder to Defendants’ Jurisdictional Motion and Defendants’ Merits
Motion. (ECF No. 107, 108.) The City also filed a joinder to Defendants’ opposition to
Plaintiff's Motion. (ECF No. 127.)
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2018 (ECF No. 134). For the following reasons, the Court denies Defendants'
Jurisdictional Motion, grants Defendants’ Merits Motion, and denies Plaintiff's Motion.
1l BACKGROUND?

Nevada law allows the City to *[glrant an exclusive franchise to any person” for the
“[clollection and disposal of garbage and other waste." NRS §§ 268.081, 268.083.
Accordingly, the City entered into an exclusive franchise agreement with Reno Disposal
on November 7, 2012. (ECF No. 113 at 2; ECF No. 106 at 6.) The City entered into a
second exclusive franchise agreement with another entity, but Reno Disposal eventually
acquired the franchise rights under that agreement as well. (ECF No. 106 at 6.) The Court
refers to both franchise agreements as the *Franchise Agreement.” The Franchise
Agreement basically grants Reno Disposal the exclusive right to pick up and remove solid
waste and certain recyclable materials from commercial entities, although the Franchise
Agreement uses a number of terms of art that are defined in the Franchise Agreement
itself. (/d. at 10, see also ECF No. 113-1 at 156.)

Plaintiff contracted with various commercial entities in the City to pick up and

remove certain recyclable materials from their premises. (ECF No. 113 at 4.) Plaintiff
operates by providing its customers with recycling containers in exchange for payment
offset by a rebate. (ECF No. 106 at 12, 17.) For example, Plaintiff charged one customer
$440 per bin each month and provided that customer with a rebate of $2.52 per bin each
month. (Id. at 17.)

The City eventually took the position that Plaintiff was violating the Franchise
Agreement based on its view that Plaintiff's customers were essentially paying for Plaintiff
to remove waste when Reno Disposal had the exclusive rights to remove waste. (See ECF
No. 113 at 4.} The City informed Plaintiff's counsel that Plaintiff could pick up and remove
certain recyclable materials without violating the Franchise Agreement only if Plaintiff's
customers actually sold the recyclable materials instead of paying for them to be removed.

i

2The facts recited below are undisputed unless noted otherwise.
2
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(/d.) in other words, Plaintiff's customers were essentially required to realize a net profit
from the arrangement, and thus the rebate would have to exceed the container rental
charges. (See id.) The City informed some of Plaintiff's customers that the customers were
violating the Franchise Agreement. (/d. at 5.) In addition, counsel for Reno Disposai and
WMON sent demand letters to some of Plaintiffs customers asserting that the customers
were violating the Franchise Agreement. (ECF No. 113 at 7))

Plaintiff asserts five claims for relief in its First Amended Complaint ("FAC™): (1)
violation of Section 1 of the Act; {2) violation of the Commerce Clause under 42 US.C. §
1983, (3) violation of the Nevada Unfair Trade Practices Act, NRS § 598A.060; (4) fortious
interference with contractual relationship; and (5) trespass to chattels. (ECF No. 48 at 7-
11.) The Court has already dismissed Plaintiff's second claim for relief. (ECF No. 86 at
236.)

Hi. LEGAL STANDARD

“The purpose of summary judgment is to avoid unnecessary trials when there is no
dispute as to the facts before the court.” Nw. Motorcycle Ass'n v. U.S. Dep't of Agric., 18
F.3d 1468, 1471 (Sth Cir. 1994). Summary judgment is appropriate when the pleadings,
the discovery and disclosure materials on file, and any affidavits "show that there is no
genuine issue as to any material fact and that the moving parly is entitled to a judgment
as a matter of law." Celotex Corp. v. Cafreft, 477 U.S. 317, 322 (1086). An issue is
“genuine” if there is a sufficient evidentiary basis on which a reasonable fact-finder could
find for the nonmoving party and a dispute is “material” if it could affect the outcome of the
suit under the governing law. Anderson v. Liberfy Lobby, Inc., 477 U.8. 242, 248 (1986).
Where reasonable minds could differ on the material facts at issue, however, summary
judgment is not appropriate. See /d. at 250-51, “The amount of evidence necessary to
raise a genuine issue of material fact is enough ‘to require a jury or judge to resolve the
parties' differing versions of the truth at trial.”” Aydin Corp. v. Loral Corp., 718 F.2d 897,
802 (9th Cir. 1983) (quoting First Nat! Bank v. Cities Serv. Co., 391 U.8. 253, 288-89

(1968)). In evaluating a summary judgment motion, a court views all facts and draws all

3
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inferences in the light most favorable to the nonmoving parly. Kaiser Cement Corp. v.
Fishbach & Moore, Inc., 793 F.2d 1100, 1103 (9th Cir. 1986).

The moving party bears the burden of showing that there are no genuine issues of
material fact, Zosfaw v. MCA Distrib. Corp., 693 F.2d 8§70, 883 (8th Cir. 1982). Once the
moving party satisfies Rule 58's requirements, the burden shifts to the party resisting the
motion to “set forth specific facts showing that there is a genuine issue for trial.” Anderson,
477 U.S. at 256. The nonmoving party "may not rely on denials in the pleadings but must
produce specific evidence, through affidavits or admissible discovery material, to show
that the dispute exists,” Bhan v. NME Hosps., Inc., 929 F.2d 1404, 1409 (9th Cir. 1991},
and “must do more than simply show that there is some metaphysical doubt as to the
material facts.” Orr v. Bank of Am., NT & SA, 285 F.3d 764, 783 (9th Cir. 2002) (quoting
Matsushifa Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986)). "The mere
existence of a scintilla of evidence in support of the plaintiff's position will be insufficient”
Anderson, 477 U.S. at 252.

IV. DEFENDANTS’ JURISDICTIONAL MOTION (ECF NO. 105)

Defendants move for summary judgment on two jurisdictional grounds: that the
Court lacks subject matter jurisdiction and that Plaintiff lacks standing. The Court finds
both grounds unpersuasive for the following reasons and denies Defendants’
Jurisdictional Motion.

A. Subject Matter Jurisdiction

“In determining jurisdiction under the Sherman Act, the focus of the inquiry is the
defendant’s business activities.,” Musick v. Burke, 913 F.2d 1390, 1395 (9th Cir. 1990)
{citing Western Waste Serv. Sys. v. Universal Waste Control, 616 F.2d 1094, 1087 n.2
(9th Cir. 1980)). The plaintiff “must make a showing of a substantial effect on interstate
commerce generated either by [the defendant's] general business activities or by the
alleged antitrust violations themselves.” Id. (citations omitted). “To make this showing [the
plaintiff] must first identify the relevant aspect of interstate commerce, it is not sufficient to

presume an interrelationship of the local activity to some unspecified aspect of interstate

4
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commerce.” /d. (citing McLain v. Real Estafe Bd. of New Orleans, Inc., 444 U.S. 232, 242

™ N

(1980)). Then the plaintiff must demonstrate that the defendant’s local activity affects some
other appreciable activity demonstrably in interstate commerce. id. (citing McLain, 444
LS. at 242). "This effect must be, ‘as a matter of practical economics . . . not
insubstantial.” /d. (alteration in original) (quoting McLain, 444 U.S. at 246). “Whether the
defendant's ‘activities sufficiently affect interstate commerce to create Sherman Act
jurisdiction is a highly fact-based question calling for common sense judgment.” /d. (citing

Mitchell v. Frank R. Howard Mem'l Hosp., 853 F.2d 762, 765 (Sth Cir. 1988)).

W 00 ~N O, W N

Plaintiff argues that Defendants’ business substantially affects interstate commerce

because Defendants ship all the recyclables they collect in Nevada to a materials recycling

—
o

11 || facility in California. (ECF No. 120 at 4-5.) As evidence, Plaintiff cites to the testimony of
12 || Greg Martinelli—Defendants’ employee—at the preliminary injunction hearing. (/d. at 5
13 || (citing ECF No. 113-18 at 184-85).) Defendants do not dispute this evidence and instead
14 || make a number of arguments that the Court finds unpersuasive for the reasons discussed
15 || below. Accordingly, the Court finds that it has subject matter jurisdiction over Plaintiff's
16 || claim under the Act,

17 Defendants first make several arguments that the Court lacks subject matter
18 || jurisdiction because Plaintiff is not implicated in interstate commerce. {See ECF No. 105
19 || at 14-27.) But Plaintiff correctly notes that Plaintiff's own activity is irrelevant. (See ECF
20 || Neo. 120 at 6.) Defendants’ activity—not Plaintiff s—determines subject matter jurisdiction
21 || under the Act. Musick, 913 F.2d at 1395 {emphasis added) (“In determining jurisdiction
22 {| under the Sherman Act, the focus of the inquiry is the defendant’s business activities.”).
23 Defendants’ argument to the contrary misstates the record. Defendants assert that
24 || the Court initially found that it had subject matter jurisdiction based on Plaintiff's
25 || involvement in interstate commerce. (ECF No. 123 at 3 (citing ECF No. 47 at 2).) But in
26 || the order Defendants cite, the Court expressly found subject matter jurisdiction because
27 || Defendants’ alleged conduct—not Plaintiff s—implicates interstate commerce. (ECF No.

28 || 47 at 3 (emphasis added) ("The Court finds that GSR has satisfied the Court’s Order -

5
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Defendants’ alleged conduct under GSR's theory as explained in GSR’s Response
implicates interstate commerce.").)

Defendants further argue that the Court lacks subject matter jurisdiction because
the Franchise Agreement does not apply fo recyclable materials that are commodities in
interstate commerce—it only applies to waste. (See ECF No. 105 at 12-14.) However,
even if the Franchise Agreement only covers waste, Defendants do not dispute Plaintiff's
evidence that Defendants ship recyclable materials out of state. {See ECF No. 105, 123.)
Plaintiffs may rely on Defendants’ general business activities as opposed to the alleged
antitrust violations themselves to make a showing of a substantial effect on interstate
commerce for the purpose of establishing jurisdiction. Musick, 913 F.2d at 1395.
Accordingly, the Court finds Defendants’ argument unpersuasive.

Defendants further argue that the Court lacks subject matter jurisdiction under the
state-action immunity doctrine derived from Parker v. Brown, 317 U.S. 341 {1943). (ECF
No. 105 at 13.) However, state-action imimunity is a defense and does not affect the
Court’s jurisdiction. See, e.g., F.T.C. v. Phoebe Putney Health Sys., Inc., 568 U.S. 216,
235 (2013) (referring to Parker immunity as a “state-action defense to price-fixing claims”).
The Court thus addresses state-action immunity infra Section V.

Defendants further argue that the only activity at issue in this case is the collection
and disposal of waste in the City, which does not implicate interstate commerce or antitrust
concerns. (ECF No. 105 at 13.) Again, Defendants have not disputed Plaintiff's evidence
that Defendants’ general business activities have a substantial effect on interstate
commerce. {See id.; ECF No. 123.) Accordingly, the Court finds Defendants’ argument
unpersuasive.

B. Standing

“Article Il of the Constitution limits federal-court jurisdiction to ‘Cases’ and
‘Controversies.” Massachuselts v. EPA, 549 U.8. 497, 516 (2007). “[Tlo satisfy Article lil's
standing requirements, a plaintiff must show (1) it has suffered an ‘injury in fact' that is (a)

concrete and particularized and (b) actual or imminent, not conjectural or hypothetical; (2)

8
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the injury is fairly traceable to the challenged action of the defendant; and (3) it is likely,
as opposed to merely speculative, that the injury will be redressed by a favorable

decision.” Friends of the Earth, Inc. v. Laidlaw Envt! Servs. (TOC) inc., 528 U.8. 167, 180-

81 (2000) (citing Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61 (1992)). The party
invoking federal jurisdiction bears the burden of establishing these elements. FW/PBS,
Inc. v. Daflas, 493 U.8. 215, 231 (1980) (citations omitted).
1. Injury

Defendants argue that Plaintiff has not suffered a legally cognizable injury because
Plaintiff has not obtained a business license from the City of Reno to "legally 'collect,
transport, process, recycle or dispose of recyclable materials.” (ECF No. 105 at 28.)
Defendants contend that Plaintiff cannot suffer injury if it is acting unlawfully. (/d.) Plaintiff

argues that it is not required to obtain a license under Reno Municipal Code ("RMC”) §

5.90.010 to engage in its business. (ECF No. 120 at 11.) Plaintiff further argues that the
RMC has no specific licensing requirements or specific licenses for the collection, hauling,
transportation, and recycling of recyclable materials. (/d) Defendants do not address
Plaintiff's argument in their reply and have not identified a statute or other source of
authority that requires Plaintiff to obtain a license for the collection, hauling, transportation,
and recycling of recyclable materials. (See ECF No. 123 at 8.) Accordingly, the Court finds
Defendants’ argument unpersuasive.
2. Prudential Standing

Prudential standing “encompasses the general prohibition on a litigant's raising
another person's legal rights, the rule barring adjudication of generalized grievances more
appropriately addressed in representative branches, and the requirement that a plaintiff's
comptlaint fall within the zone of interests protected by the law invoked.” Freedom Morig.
Corp. v. Las Vegas Dev. Grp., LLC, 106 F. Supp. 3d 1174, 1179 (D. Nev. 2015) (quoting
United States v. Lazarenko, 476 F.3d 642, 649-50 (9th Cir. 2007)). “The guestion of
prudential standing is often resolved by the nature and source of the claim. Essentially,

the standing guestion in such cases is whether the [statute] on which the claim [relies]

7
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properly can be understood as granting persons in the plaintiff's position a right to judicial
relief.” Id. (quoting The Wilderness Soc’y v. Kane County, 632 F.3d 1162, 1169 (10th Cir.
2011)).

Defendants argue that Plaintiff lacks prudential standing because “(1) the City has
the authority to regulate the collection, transportation and disposal of recyclable materials
that are treated as waste; (2) GSR does not buy or sell recyclable materials but instead is
collecting, transporting and disposing of recyclable materials in violation of the City's
Franchise Agreement; {(3) GSR's activity violates the clear prohibitions in the City’s
Franchise Agreement and (4) even if GSR's activity did not violate the Franchise
Agreement, GSR's activity in the City is illegal since GSR is not licensed or permitted to
coliect, transport or dispose of recyclable materials in the City.” (ECF No. 105 at 30.)

Plaintiff argues that ifs antitrust claim falls within the zone of interests protected by
the Act because Plaintiff alleges that the Franchise Agreement is a price fixing scheme.
(ECF No. 120 at 15.)

The Court agrees with Plaintiff. Defendants’ arguments as presented to the Court
do not bear on Plaintiff's prudential standing.

Accordingly, the Court will deny Defendants’ Jurisdictional Motion.

V. DEFENDANTS’ MERITS MOTION (ECF NO. 106)

Defendants essentially argue that they are entitled to summary judgment under the
state-action immunity doctrine derived from Parker v. Brown, 317 U.S. 341 (1943). (See
ECF No. 106 at 22 (arguing that the Franchise Agreement does not violate the Act even
though it establishes a monopoly because the City may reguiate waste as a valid exercise
of its police power).) In Parker, the Supreme Court held that the Act did not “bar States
from imposing market restraints as an act of government” because the Act was not
“intended to restrict the sovereign capacity of the States to reguiate their economies.”
Chamber of Commerce of the United States of Am. v. City of Seatfie, 890 F.3d 769, 781
(9th Cir. 2018) (quoting Phoebe Putney, 568 U.S. at 224). Following Parker, the Supreme

Court has extended immunity from federal antitrust laws to “nonstate actors carrying out

8
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the State's regulatory program,” albeit only “under certain circumstances.” Id. (quoting
Phoebe Putney, 568 U.S. at 224-25).

“State-action immunity is the exception rather than the rule.” /d. The doctrine is
"disfavored” because it is at odds with “the fundamental national values of free enterprise
and economic competition . . . embodied in federal antitrust laws.” /d. {quoting Phoebe
Putney, 568 U.S. at 225). Thus, the Supreme Court has only recognized state-action
immunity “when it is clear that the challenged anticompetitive conduct is undertaken
pursuant to a regulatory scheme is that is the State’s own."” Id. (quoting Phoebe Putney,
568 U.S. at 225). “The Supreme Courl's narrow take on state-action immunity is all the
more exacting when a non-state actor invokes the protective umbrella of Parker immunity.”
Id. (citing Phoebe Putney, 568 U.8. at 225).

“The Supreme Court uses a two-part test, sometimes referred to as the Midcal test,
‘to determin[e] whether the anticompetitive acts of private pariies are entitled to immunity."”
Id. (alteration in original) (quoting Phoebe Putney, 568 U.S. at 225). “First, ‘the challenged
restraint [must] be one clearly articulated and affirmatively expressed as state policy,” and

second, “the policy [must] be actively supervised by the State.” /d. {alteration in original)
{(quoting Phoebe Putney, 568 U.S. at 225).

A. The Clear-Articulation Test

The “inquiry with respect to the clear-articulation test is a precise one." /d. at 782.
The relevant question is whether the regulatory structure adopied by the state specifically
authorizes the conduct alleged to violate the Act. /d. {quoting Cost Mgmt. Servs., Inc. v.
Wash. Nat. Gas Co., 99 F.3d 937, 942 (9th Cir. 1996)). “The state's authorization must be
ptain and clear. The relevant statutory provisions must ‘plainly show that the [state]
legislature contemplated the sort of activity that is challenged,” which occurs where they
‘confer express authority to take action that foreseeably will result in anticompetitive
effects.” Id. (alteration in original) (quoting Hass v. Or. Stafe Bar, 883 F.2d 1453, 1457

(9th Cir. 1989)). “The state, in its sovereign capacity, must ‘clearly intend[ ] to displace

competition in a particular field with a regulatory structure . . . in the relevant market.” Id.

9
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(alteration in original) (quoting S. Motor Carriers Rate Conference, Inc. v. United States,
471 U.S. 48, 64 (1985)). Once the court determines that there is express state
authorization, the court considers the concept of foreseeability, which is used to decide
“the reach of antitrust immunity that stems from an already authorized monopoly, price
regulation, or other disruption in economic competition.” /d. (citation and internal
alterations omitted).

The statute at issue here expressly authorizes anticompetitive conduct. See NRS
§ 268.081 (allowing municipalities to displace or limit competition in the collection and
disposal of garbage and other waste). Thus, the Court must consider “whether the
particular alleged anti-competitive conduct was a foreseeable result of the overall
anticompetitive scheme.” Shames v. Cal. Travel & Tourism Comm’n, 626 F.3d 1079, 1084
(9th Cir. 2010).

It is foreseeable that NRS § 268.081 would resuit in a monopoly over the collection
and disposal of materials whose status as “waste” is disputed because the concept of
waste is subjective. For example, a commonplace item such as a disposable plastic spoon
might have little value to many people but a great deal of value to someone who has no
spoons. Moreover, it is not necessary that the state legislature “contemplated the precise
action complained of as long as it contemplated the kind of action to which objection was

made.” Mercy-Peninsula Ambulance, Inc. v. San Mateo County, 592 F. Supp. 956, 962

(N.D. Cal. 1984), aff'd, 791 F.2d 755 (9th Cir. 1986) (quoting Benson v. Ariz. State Bd. of
Dental Exam’'rs, 673 F.2d 272, 276 n.8 (8th Cir. 1982)). In Benson, the “"defendant medical
examining Board was held immune under Midcal even though the state statute authorizing
the Board to decide the manner in which licensing exams are given 'did not itself lay down
all the requirements that the Board imposed.™ /d. {(quoting Benson, 673 F.2d at 276 n.8).
Just as in Benson, the City is immune under Midcal even though the state statute
authorizing the City to grant a monopoly over the collection and disposal of garbage and
other waste does not specifically list all the material that might constitute “other waste.” It

is clear that the Nevada legislature contemplated a monopoly on the collection and

10
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disposal of garbage and other waste. It was not necessary—and it was probably
impossible—for the Nevada legislature to list every single thing that might constitute
waste,

Plaintiff argues that the Nevada legislature could not have foreseen that
Defendants would regulate and peg the price of recyclable commodities as a result of NRS

§ 268.081. (ECF No. 113 at 30.) The Court finds Plaintiff's argument unpersuasive

because it mischaracterizes Defendants’ activity as price-fixing. Rather than artificially
fixing prices for recyclable materials, the City has adopted a definition of waste that—as it
must—incorporates monetary value to the producer: the City has defined wasle as
materials that the generator pays someone to take away. (ECF No. 113-5 at 4.) Any effect
that the City’s definition has on the price of recyclable materials is a necessary
consequence of enforcing the exclusive franchise it is entitied to grant. And even if the
Court accepted Plaintiff's characterization of Defendants’ activity, Defendants still have
not “fixed prices” in the typical sense. "Horizontal price fixing occurs when retail
competitors arrange to set prices and thus interfere with free market forces.” Taggart v.
Rutledge, 852 F.2d 1290, 1988 WL 79483, at *2 (9th Cir. 1988) {(citing 49er Chevrolet, Inc.
v. General Motors Corp., 803 F.2d 1463, 1466 (9th Cir.1988)). "Vertical price fixing occurs
when a supplier attempts to fix the prices charged by those who resell his products.” /d.
(citing Gen. Cinerna Corp. v. Buena Vista Distrib. Co., 681 F.2d 594, 587 (9th Cir.1982)).
Defendants have not engaged in horizonta! price fixing because they are not
competitors—the City has essentially hired Reno Disposal to manage the City's waste.
Defendants alse have not engaged in vertical price fixing because the relationship
between the City and Reno Disposal does not include a supplier or reseller.

Plaintiff further argues that NRS § 268.081—which permits the City to grant an
exclusive franchise over the “[c]ollection and disposal of garbage and other waste™—does
not authorize the City to limit competition over “non-discarded recyclable materials.” (ECF
No. 113 at 28.) In support of its argument, Plaintiff notes that the Nevada legislature has

not amended NRS § 268.081 to address recyclable materials even though the Nevada

11
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legislature defined "recyclable materials” in another statute—NRS § 444A.013. (/d.)
Plaintiff further notes that “recyclable materials that are not ireated as waste” are not “solid
waste” within the meaning of another statute—NRS § 444.490—and therefare are not
“ather waste"” within the meaning of NRS § 268.081. (/d.) The Court finds these arguments
unpersuasive because it is foreseeable that the City would have to define “other waste”
for itself in light of the term’s subjectivity.

Accordingly, the Court finds that the City and Reno Disposal's anticompetitive
conduct has been clearly articulated and affirmatively expressed as state policy.

B.  The Active-Supervision Requirement

“The active supervision requirement demands . . . that state officials have and
exercise power to review particular anticompetitive acts of private parties and disapprove
those that fail to accord with state policy.” Chamber of Commerce, 890 F.3d at 787
(alteration in original) (quoting N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 1101,
1112 (2015)). “Because '[e]ntities purporting to act under state authority might diverge
from the State’s considered definition of the public good’ and tlhe resulting asymmetry
between a state policy and its implementation can invite private self-dealing,’ the active-
supervision requirement ‘seeks to avoid this harm by requiring the State to review and
approve interstitial policies made by the entity claiming immunity." /d. (alterations in
original) {(quoting N.C. State Bd. of Dental Exam’rs, 135 S. Ct. at 1112).

However, the active-supervision requirement does not apply when the “challenged

activity is within a traditional municipal function.” Grason Elec. Co. v. Sacramento Mun.

Util. Dist., 770 F.2d 833, 838 (Sth Cir. 1985) (citing Golden State Transit Corp. v. City of
Los Angeles, 726 F.2d 1430, 1434 (9th Cir. 1984); see also United Nat'l Maint., Inc. v. San
Diego Convention Ctr. Corp., No. 07CV2172 AJB, 2012 WL 12845620, at *7 (S.D. Cal.
Sept. 5, 2012), aff'd sub nom. United Nat'l Maint., Inc. v. San Diego Convention Ctr., Inc.,
766 F.3d 1002 {9th Cir. 2014) (citing Golden State, 726 F.2d at 1434). In addition, the
active-supervision requirement does not apply when “the actor is a municipality rather than

i
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a private party.” Chamber of Commerce, 890 F.3d at 788. Both exceptions to the active-
supervision requirement apply here.

First, the “challenged activity is within a traditional municipal function.” Grason, 770
F.2d at 838. “[Wjaste disposal is both typically and traditionally a local government
function.” United Haulers Ass'n, Inc. v. Oneida-Herkimer Solid Waste Mgmt. Auth., 550
U.S. 330, 344 (2007) (quoting United Haulers Ass’n, Inc. v. Oneida-Herkimer Solid Waste
Mgmt. Auth., 261 F.3d 245, 264 (2d Cir. 2001) {Calabresi, J., concurring)).

Second, “the actor is a municipality rather than a private party.” Chamber of
Commerce, 890 F.3d at 788. The actor here is the Cily rather than Reno Disposal and
WMON because Reno Disposal and WMON are not engaged in municipal regulation. See

Town of Hallie v. City of Eau Claire, 471 U.S. 34, 46 n.10 (1985) (citing S. Motor Carriers,

471 U.S. at 61) (“Where state or municipal regulation by a private parly is involved,
however, active state supervision must be shown, even where a clearly articulated state
policy exists.”). Unlike in S. Mofor Carriers, where “four states permitted private rate
bureaus, composed of common carriers, to submit rate proposals to their respective state
public service commissions for approval or rejection,” id. (citing S. Motor Carriers, 471
U.S. at 50-52), Reno Disposal and WMON have no authority to set pricing or in any way
regulate the collection and disposal of garbage and other waste. Given that the actor here
is the Cily, “there is little or no danger that it is involved in a private price-fixing
arrangement. The only real danger is that it will seek to further purely parochial pubiic
interests at the expense of more overriding state goals.” /d. (quoting N.C. State Bd. of
Dental Exam’rs, 135 S. Ct. at 1112). Consequently, the active-supervision requirement
does not apply.

Given that the challenged restraint in this case—the City’s grant of a monopoly over
the coliection of recyclable materials that Plaintiff wishes to pick up—is clearly articulated

and affirmatively expressed as state policy, state-action immunity applies. Accordingly,

the Court grants summary judgment in favor of Defendants.

H
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VL. REMAINING STATE LAW CLAIMS

“If the court determines at any time that it lacks subject-matter jurisdiction, the court
must dismiss the action.” Fed. R. Civ. P. 12(h}(3). Plaintiff's FAC contained two claims that
raised federal questions. (ECF No. 48 at 7-10.) The Court dismissed one of those claims
(ECF No. 86 at 236) and now grants summary judgment on the other. Having resoived the
federal claims in this case, the Court declines to exercise supplemental jurisdiction over
the remaining state law claims.? See 28 U.S.C. § 1367(c)(3) ("The district courts may
decline to exercise supplemental jurisdiction over a claim under subsection (a) if the district
court has dismissed all claims over which it has original jurisdiction.”). Accordingly, the
Court will dismiss the state law claims without prejudice.
VIl. CONCLUSION

The Court notes that the parties made several arguments and cited to several cases
not discussed above. The Court has reviewed these arguments and cases and determines
that they do not warrant discussion as they do not affect the outcome of the motions before
the Court.

It is therefore ordered that Defendants’ jurisdictional motion for summary judgment
{ECF No. 105) is denied.

It is further ordered that Defendants’ merits motion for summary judgment (ECF
No. 106) is granted. The Court grants summary judgment in favor of Defendants Reno
Disposal, WMON, and the City of Reno on Plaintiff's remaining federal claim for violation
of Section 1 of the Sherman Antitrust Act (first claim for relief).

It is further ordered that Plaintiffs motion for summary judgment (ECF No. 113) is
denied as moot,

It is further ordered that the remaining state law claims are dismissed without
prejudice.
mw

3The Court also lacks independent diversity jurisdiction under 28 U.S.C. § 1332
over the remaining state law claims because all parties are citizens of Nevada. (ECF No.
48 at 2.)

14
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The Clerk of the Court is instructed to enter judgment in favor of all Defendants and

close this case.

DATED THIS 7% day of January 2019.

i

MIRANDA M. DU -

UNITED STATES DISTRICT JUDGE
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1 AFFIDAVIT OF MARK G. SIMONS IN SUPPORT OF
MOTION TO VACATE ORDER TO STAY

2

3|| STATE OF NEVADA )

4|| COUNTY OF WASHOE ;Ss'

5 1, Mark Simons, being duly sworn, depose and state under penalty of perjury the
6| following:

7 1. | am an attorney licensed in Nevada and am counsel representing

g || Defendants Refuse, inc., Reno Disposal Company, Inc. and Waste Management of

|| Nevada, Inc., in this matter. | am a shareholder with the law firm of SIMONS LAW, PC.
(0 2, | have personal knowledge of the facts set forth in this affidavit, and if | am
11| called as a witness, | would and could testify competently as to each fact set forth

12 || herein.

i3 3. | submit this affidavit in support of the Motion to Vacate Order to Stay

14| (“Motion"), to which this affidavit is attached as Exhibit 3.

15 4, Exhibit 2 to the Motion is a true and correct copy of the Judge Du's

16| January 7, 2019 Order entered in Green Solutions Recycling, LLC v. Reno Disposal

17| Company, Inc. et al., Case No. 3:1 6-cv-00334-MMD-VPC, United Stated District Court
sl — District of Nevada, filed June 16, 2016 ("Federal Case”).

19 5. Exhibit 4 to the Motion is a true and correct copy of the Judgment entered
sp|| inthe Federal Case.
91 6. Exhibit 5 to the Motion are true and correct excerpts of Charles “Pat”
2 Pinjuv's testimony during the November 28, 2017, hearing in the Federal Case.
23 I
24 Iy
25 111
26 111/
27 111
28 111

69905, McCuran

Blvd., #C-20

Reno, NV 89509
(TS 7195 ANRR

PA_0380
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10
11
12
13
14
5
16
17
8
19
20
21
22
23
24
25
26
27
28
450 5, McCaran

Bivd., #C-20

Reno, NV 89509
7751 TRE.NNAR

FURTHER AFFiANT SAYETH NAUGHT.
Dated this 2 day of January, 2019.

MARK G SEMONS

STATE OF NEVADA )
)ss.
COUNTY OF WASHOE )

Subscribad and sworn to before me
on this 5_ day of January, 2019 by
Mark G. Simons at Reno, Nevada.

)

) Acpoboinant Recordadin
Ko 14184082« mmm
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Case 3:16-cv-00334-MMD-CBC Document 136 Filed 01/07/19 Page 1 of 1

AQ450 (NVD Rev. 2/18)  Judgment in a Civil Case

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
GREEN SOLUTIONS RECYCLING,
LLC, JUDGMENT IN A CIVIL CASE
Plaintift,
v, Case Number: 3:16-cv-00334-MMD-CBC
RENO DISPOSAL COMPANY, INC,, et
al.,
Defendants.

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and
the jury has rendered its verdict.

Decision by Court. This action came to trial or hearing before the Court. The issues have been tried
or heard and a decision has been rendered.

X Decision by Court. This action came for consideration before the Court. The issues have been
considered and a decision has been rendered.

iT IS ORDERED AND ADJUDGED that Defendants’ merits motion for summary judgment (ECF No. 106)
is granted. The Court grants summary judgment in favor of Defendants Reno Disposal, WMON, and the City
of Reno on Plaintiff’s remaining federal claim for violation of Section 1 of the Sherman Antitrust Act (first
claim for relief).

IT IS FURTHER ORDERED AND ADJUDGED that judgment is hereby entered in favor of Defendants and
this case is closed.

January 7, 2019 DEBRA K. KEMPI]
Date Clerk

/s/ L. Haywood
Deputy Clerk

PA_0383
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

BEFORE THE HONCRABLE MIRANDA M. DU,

~—-000==-~

Green Soluticens Recycling,

LLC,
Plaintiff,

— 75—

DISTRICT JUDGE

¢ No. 3:16-cv-334-MMD-VPC

November 28,

Refuse, Inc.; Reno Disposal

Company, Inc.; Waste

Management of Newvada, Inc.,

City of Reno, et al.,

Defendants.

United States District Court
400 S. Virginia Street

Reno, Nevada

TRANSCRIPT OF MOTION TO DISMISS
AND MOTION FOR PRELIMINARY INJUNCTION

APPEARANCES:

FOR THE PLAINTIFF:

FOR THE DEFENDANT:

John Sande
Jeffrey Whittemore
Attorneys at Law

Mark Simons
Matthew Jensen
Andrew Kenefick
Atteorneys at Law

2017

89501

Proceedings recorded by mechanical stenography produced by

computer-aided transcript

Reported by:

KATHRYN M. FRENCH,
NEVADA LICENSE NO. 392
CALIFORNIA LICENSE NO.

RPR,

CCR

8536

KATHRYN M. FRENCH, RPR, CCR
{775) 786-5584

PA_0385
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THE COURT: I want to make sure whoever
addresses the witness with respect to the direct examination,
you can do the cobjecticns and you can do the redirect, but I'm
not going to have both of you tag team Mr. Simons -- although
I know he can handle it.

Exhibit 510 is admitted.
{Whereupon, Exhibit 510 -- a document, was received
in evidence.)

MR. SIMONS: Thank you, Your Honor.

BY MR, SIMONS:

Q On the second page, please, under where it says "Your
cargo our cencern..." And you say, "We're locally owned and
operated and, generally, 30 percent less expensive than
competitors.”

Right?

;Y Yes, that's what it says.

Q And so one of your marketing themes to your customers is
you come in and you say, look, we'll rent you this container.
We'll give vou a rebate. And it's actually going to be
cheaper than what you have to pay Reno Disposal under the
Franchise Agreement.

Right?

A Absolutely.

Q Perfect.

Turn to the next page. Under the heading "Our

KATHRYN M. FRENCH, RPR, CCR
(7175) 786-5584

PA_0386
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100

MR. SANDE: ©No further guestions, Your Honor.

MR. SIMONS: Just a few follow-up, if I may,
Your Honor.

THE COURT: Yes.

MR. SIMONS: There was a subpoena issued to this
witness to bring some documents. I've have the opportunity
and I would like to mark one of them that they brought, and
guestion the witness about it.

THE COURT: Yes.

THE CLERK: 526,

(Whereupon, Exhibit 526 -—- a document, was marked
for identification only.}

RECROSS~-EXAMINATION

BY MR. SIMONS:
Q Sir, you brought some documents with you today. Do you
remember this document?
A Let's see.

{(Witness reviews document,)

I do see it, yeah.
Q Okay. So this is a proposal to Mike Brown at NCS, which
is Nevada Commercial Services, right?
A It appears that, ves.
Q Okay. And this is proposal being made to replace Waste
Management's collection services with Green Solutions

Recycling services, right?

KATHRYN M. FRENCH, RPR, CCR
(775) 786-5584

PA_0387
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A They do.

0 Yeah, but that's not related to your business with the
customer because you're charging a container rental fee and
then some type of rebate you kick back, right?

A Uh, I disagree.

0 Okay. 3o, let's move on,

So Waste Management has more costs that they have to
absorb and pay to the customer ~- excuse me -~ pay to the City
that you’re able to avoid under your process.

A Uh, 1 disagree.

Q Okay. And so your specifically targeting these customers
because you want to replace their Waste Management dumpster
service and put yours in its place.

Is that accurate?

A Yes, because we give value to their bottom line.

Q I didn't ask you that.

I said your objective is trying to replace Waste
Management's dumpster service with Green Sclutions Recycling's
dumpster service, right?

A Yes. With the recycling service, we clearly are trying
to supply a recycling bin to lower their cost.

0 Okay.

MR. SIMONS: No further questions.
THE COURT: I have a few questions for you.

You testified on redirect that, early on, GSR was

KATHRYN M. FRENCH, RPR, CCR
{(775) 786-5584

PA_0388
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I certify that the foregoing is a correct
transcript from the record of proceedings
in the above~entitied matter,.

\s\ Kathryn M. French January 18,

241—

2018

KATHRYN M. FRENCH, RPR, CCR DATE
Official Reporter

KATHRYN M. FRENCH, RPR, CCR
{775) 786-5584
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INDEZXK

WITNESSES:

1)

5}

6)

CHARLES PINJUV
Direct Examination By Mr. Sande
Cross—examination By Mr. Simons

Redirect Examination by Mr. Sande
Recross-Examination By Mr. Simons

CHRIS BIELSER
Direct Examination By Mr. Sande

Cross~Examination By Mr. Simons
Redirect Examination By Mr. Sande

JOSEPH HENRY

Direct Examination By Mr., Whittemore
No Cross-Examination

LYNNE BARKER

Direct Examination By Mr. Whittemore
Cross-Examination By Mr. Simons

MICHAEL CHAUMP

Direct Examination By Mr. Whittemore
No Cross—-Examination

GREG MARTINELLIX

Direct Examination By Mr. Sande
Cross~-Examination By Mr. Simons
Redirect Examination By Mr. Sande
Recross-Examination By Mr. Simons

PAGE:

62
70
96
99,105

108
114
123

124

134
164

172

178
186
209
214

KATHRYN M. FRENCH, RPR, CCR
(775) 186-5584
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IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

RENO DISPOSAL COMPANY, INC,, a
Nevada Corporation,

Plaintiff,
v.

GREEN SOLUTIONS RECYCLING, LLC, A
Nevada Limited Liability Company;

NEVADA RECYCLING AND SALVAGE, LTD,,
a Nevada Limited Liability Company, AMCB,
LLC, a Nevada Limited Liability Company dba
RUBBISH RUNNERS; DOES I-X, inclusive,

Defendants.

GREEN SOLUTIONS RECYCLING, LLC, A
Nevada Limited Liability Company; et al

Counterclaimant,

Y.

RENO DISPOSAL COMPANY, INC,, a

Nevada Corporation, WASTE MANAGEMENT
OF NEVADA, INC,, a Nevada Corporation;
WASTE MANAGEMENT NATIONAL
SERVICES, INC., a Connecticut corporation
And the CITY OF RENO, a political subdivision

Counterdefendants,
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Clerk of the Court
Transaction # 6814002
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CASE NO.: CV17-01143

DEP.NO.: 1
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ORDER VACATING AUGUST 2, 2018 ORDER AFTER HEARING DENYING
COUNTERDEFENDANTS RENO DISPOSAL, WMON AND WMNS'S SPECIAL MOTIO.

T0 DISMISS
On August 2, 2018, this Court issued an Order Afier Hearing Denying Counterdefendants

Reno Disposal, WMON and WMNS’s Special Motion to Dismiss (“August 2, 2018 Order”). This
Court, having entered an Order on August 6, 2018 staying all proceedings in this case pending
resolution of Case No. 3:16-¢v-00334-MMD-VPC, United States District Court — District of Nevada,
hereby VACATES the August 2, 2018 Order.

IT IS SO ORDERED

DATED this { 2 day of August, 2018. M W
KATHLEEN'DRAKULICH
DISTRICT JUDGE

PA_0393




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

CERTIFICATE OF SERVICE
I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the
STATE OF NEVADA, COUNTY OF WASHGE; and that on the LE ay of August, 2018, I did
the following:
ﬁElectronically filed with the Clerk of the Court, using the eFlex system which constitutes

‘effective service for all eFiled documents pursuant to the eFile User Agreement:
MATTHEW JENSEN, ESQ.

WILLIAM MCKEAN, ESQ.

MARK SIMONS, ESQ.

JONATHAN SHIPMAN, ESQ.

JOHN SANDE IV, ESQ.

RICHARD SALVATORE, ESQ.

STEPHANIE RICE, ESQ.

ﬁ]’l‘ransmitted document to the Second Judicial District Court mailing system in a sealed
envelope for postage and mailing by Washoe County using the United States Postal Service in

Reno, Nevada:

J. CHASE WHITTEMORE, ESQ.
ARGENTUM LAW

6121 LAKESIDE DR., SUITE 208
RENQ, NV 89511

|
LLE KENT
Department One Judicial Assistant

PA_0394
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Reno City Attorney

P.O. Box 1900
Reno, NV 89505

Code: 2501

KARL S. HALL

Reno City Attorney
WILLIAM J. McKEAN
Deputy City Attorney
Nevada State Bar #6740
Post Office Box 1900
Reno, NV 89505

(775) 334-2050

Email: mckeanw@reno.gov
Attorneys for City of Reno
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SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RENO DISPOSAL COMPANY, Inc., a Nevada
Corporation

Plaintiff,
Vs.

GREEN SOLUTIONS RECYCLING, LLC, a
Nevada limited liability company; et al.

Defendants.

GREEN SOLUTIONS RECYCLING, LLC, a
Nevada limited liability company; et al.

Counterclaimant,

A\’

RENO DISPOSAL COMPANY, Inc., a Nevada
Corporation, WASTE MANAGEMENT OF
NEVADA, INC., a Nevada Corporation; WASTE
MANAGEMENT NATIONAL SERVICES, inc., a
Conneticut corporation and the CITY OF RENO, a
Political subdivision

Counterdefendants

Case No.: CV17-01143
Dept. No: 1

F NON-OPPOSITI1

MOTI
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1 PLEASE TAKE NOTICE that Counterdefendant City of Reno does not oppose

2 Plaintiff/Counterdefendant Reno Disposal Company, Inc. dba Waste Management and
3 Counterdefendants Waste Management of Nevada, Inc. and Waste Management National
4  Service, Inc.’s Motion to Vacate Order to Stay.
> AFFIRMATION
6
Pursuant to NRS 239B.030, the undersigned hereby affirms this document does not
7 contain the social security number of any person.
8
DATED this 8" day of February, 2019.
9
10 KARL S. HALL
1 Reno City Attorney
12
13
By: /s/ William J. McKean
14 William J. McKean
Deputy City Attorney
15 Nevada State #6740
16 Post Office Box 1900

Reno, Nevada 89505
17 (775) 334-2050

Attorneys for City of Reno
18

19
20
21
22
23
24
25
26
27
28
Reno City Attorney

P.O. Box 1900 2
Reno, NV 89505
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1 CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I certify that I am an employee of the RENO CITY

3 ATTORNEY'S OFFICE, and that on this date, I am serving the foregoing document(s) on

4 the party(s) set forth below by:

: Placing an original or true copy thereof in a sealed envelope placed for collection
6 and mailing in the United States Mail, at Reno, Nevada, postage prepaid,
. following ordinary business practices.

g Personal delivery.

9 X CM/ECF electronic service

10 Facsimile (FAX).

11 Federal Express or other overnight delivery

12 Reno/Carson Messenger Service.

12 addressed as follows:

IS Mark G. Simons, Esq

16 Richard A. Salvatore, Esq.
17
John P. Sande IV, Esq.
18
19 Chase Whittemore, Esq

20 Stephanie Rice, Esq.

21
DATED this 8" day of February, 2019
22

23 /s/ Jill Zarker
24 Jill Zarker

25
26
27
28
Reno City Attorney

P.O. Box 1900 3-
Reno, NV 89505

PA_0397
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