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1 

2 

3 

4 

5 

LAS VEGAS, NEVADA, WEDNESDAY, JULY 9, 2014, 9:51 A.M. 

(Court was called to order) 

THE COURT: P061300. 

(Off-record colloquy) 

THE COURT: Okay. All right. So this is a motion for 

6 partial summary judgment filed by the Adelson Campus. Will 

7 counsel state their appearances. 

8 MR. FREER: Good morning, Your Honor. Alan Freer on 

9 behalf of the Executor, and I have with me Jonathan Schwartz, 

10 the Executor. 

11 

12 

THE COURT: Uh-huh. 

MR. COUVILLIER: Good morning, Your Honor. Max 

13 Couvillier on behalf of the Adelson Campus. 

14 THE COURT: All right. Okay. It's your -- your 

15 motion. 

16 MR. COUVILLIER: Thank you, Your Honor. Your Honor, 

17 we're here just on the limited issue which the Court couched in 

18 its November 11, 2013, order, which is whether the purpose and 

19 condition of the bequest under Section 2.3 of Mr. Milton's 

20 Schwartz's will was for the school to be named the Milton I. 

21 Schwartz Hebrew Academy in perpetuity. And the answer is a 

22 resounding no. As the Court recognized during that October 8, 

23 2013, hearing, the purpose of Section 2.3 is to fund 

24 scholarships for Jewish children. 

25 There the Court said that the will doesn't say so long 
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1 as the school keeps the name Milton I. Schwartz Hebrew Academy 

2 on it, then I'm going to give my 500,000. The Court went on to 

3 say that it seems pretty clear to me that Mr. Schwartz wanted to 

4 do, he had a genuine interest demonstrated throughout his life 

5 in educating the Jewish children of Nevada in parochial school 

6 setting. And that's at the transcript page 32, 1 through 5 and 

7 16 through 9. 

8 Your Honor, the dispositive facts here are undisputed. 

9 Milton Schwartz cared about education, and the sole purpose of 

10 2.3 of his will, which Milton Schwartz prepared himself, and in 

11 his words he said the purpose is -- he said it's for the purpose 

12 of funding scholarships to educate Jewish children only. There 

13 is no naming rights provision or condition in Section 2.3 or 

14 anywhere else in the will. The will is clear, unambiguous, and 

15 speaks for itself. 

16 No lapse has occurred. The corporate entity that was 

17 formerly the Milton I. Schwartz Hebrew Academy continues to 

18 exist. It merely changed its corporate name, the same way that 

19 an individual changes her name and still continues to exist. 

20 And we've cited numerous authorities, Your Honor, at pages 12 

21 and 13 of our reply, and page 9 -- 4 of our motion to that 

22 affect. And that is unrefuted, Your Honor. 

23 The last dispositive fact is that Milton I. Schwartz 

24 did not intend for Section 2.3 to include a naming right or 

25 condition. Because it's undisputed and clear that if Milton 

3 
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1 Schwartz did not intend, he did not memorialize it. This is 

2 what the Executor admitted during his deposition, that Milton 

3 Schwartz never let time lapse between creating an intent and 

4 memorializing it in some fashion. We cite that in Executor depo 

5 at page 27, lines 2 to 5, which was attached to our motion as 

6 Exhibit 5. 

7 Therefore, Your Honor, we ask that the Court grant our 

8 motion, order the release of the blocked funds to the school, 

9 and deny the Executor's counter-request for 66(f) discovery. As 

10 the Court has seen, we've conducted the discovery that was 

11 needed, the Court was early skeptic about what could change. I 

12 think that the undisputed facts have demonstrated that nothing 

13 has changed and that the Court's initial reaction about this 

14 case was correct. 

15 Your Honor, the real beneficiaries here are the Jewish 

16 children. The school here is merely a vehicle to deliver the 

17 scholarship funds and we ask that the Court grant our motion. 

18 THE COURT: Well, the -- the two different pleadings, 

19 they're really interesting. And I read all of the depositions 

20 because I pretty much knew everybody. So it was kind of 

21 interesting to read what they had to say. The -- it's very 

22 interesting to me that there's this whole history, previous 

23 history, and I saw that throughout all of the depositions there 

24 was a dispute over we really shouldn't be going into what 

25 happened in 1990 and 1994 and 1996. It's not got anything to 
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1 do with what was Mr. Schwartz intended when he wrote his will, 

2 and he wrote it. 

3 MR. COUVILLIER: That's correct, Your Honor. 

4 THE COURT: That's really -- real -- I mean, he is 

5 unique in that respect in that he actually wrote this will 

6 himself. He wrote his will in 2004. So that seemed to be sort 

7 of a dispute between the party as to what was intended here, and 

8 I think that there was some vision that the -- that the trustee 

9 had, I guess, that -- well, I guess it's more -- it's the 

10 we're talking about the Estate here. That he had somehow 

11 that this was sort of litigating to enforce an agreement that 

12 his father had for permanent -- permanent naming rights versus 

13 what the petitioner had which is the view that this is just 

14 about what did Mr. Schwartz intend when he wrote his will in 

15 2004. 

16 

17 

So that's the first question. 

MR. COUVILLIER: Uh-huh. 

THE COURT: And the second question is that -- the 

18 simple point that the Executor makes which is that there is no 

19 successor clause. As you point out, you cite to authority that 

20 says if there's a successor they make it you know, the 

21 successor takes it. Because it's not as if the Milton I. 

22 Schwartz Academy closed and there is no more Jewish school in 

23 Las Vegas. There is and it's just called by a different name 

2 4 now. 

25 

So that's the second question. 

And then the third one is this whole issue of what was 
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1 going on after he wrote the will and before he passed away. And 

2 there was the whole period of time where they were doing the 

3 the dinner to honor him and the discussions with how much of Mr. 

4 -- the principal or whatever they call him, Mr. Schiffman, 

5 during that period of time that he was being hired and there was 

6 this -- this plan going forward that there was going to be --

7 the high school was going to be built and what it was, 

8 apparently, that Mr. Schwartz viewed as his understanding was 

9 with Mr. Chaltiel and Mr. Adelson and how the thing actually got 

10 renamed. So that's the third one. 

11 Let's see, then I had a fourth one, but that'll 

12 probably so taking those things in order, our first issue 

13 what are we really litigating about? I mean, because the --

14 because the disputes seem to always be, you know, are we -- why 

15 are we talking about 1990, 1994, 1996. This is just about what 

16 Mr. Schwartz intended in 2000. So how does that history inform 

17 in any way the Court's decision or is it your position that none 

18 of that matters, it's just historical? 

19 MR. COUVILLIER: Your Honor, none of that matters. 

20 This is a motion for a partial summary judgment. There are 

21 other issues that have been raised through counterclaims that 

22 have been asserted by the Executor, but those aren't before the 

2 3 Court today. 

24 

25 

THE COURT: Uh-huh. 

MR. COUVILLIER: What is before the Court today is 

6 
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1 

2 

3 

4 

5 

just the issue of what Mr. Milton -- what -- what the will says. 

And the will says, it's clear, it's unequivocal, what the 

purpose of Section 2.3 is and we've demonstrated that. For the 

purposes of this motion and what we're asking the Court to 

decide, none of that 1980s historical turmoil matters. It 

6 doesn't matter because it's not relevant. It doesn't matter 

7 because the evidence itself demonstrates that it has nothing to 

8 do with the will. Nothing. There has been no talks about the 

9 will, none of the -- the documentary evidence talks about the 

10 will. It has nothing to do with the will. 

11 And it doesn't matter for the third reason that the 

12 Supreme Court says you cannot consider it. Under Frei versus 

13 Goodsell, you cannot consider it. So we're only here to ask 

14 what Mr. Milton Schwartz intended when he prepared his will in 

15 2004. And the language clearly says, Mr. Milton Schwartz said 

16 it himself, it's for the purpose of educating Jewish Children. 

17 Those were his words. 

18 We also know what was going on around at that time. 

19 In 2004 Mr. Schwartz was on the school board. And there was a 

20 meeting in March of 2004 and there was a proposal made. And the 

21 proposal was made that that school was contemplating offering 

22 naming rights to the various schools, the preschool, to the 

23 elementary school, to the junior high, and eventually to the 

24 high school as a way to raise money, as a way to take this 

25 school to the next level, to the level it has achieved now. 

7 
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1 And that was discussed in March, and Mr. Schwartz then 

2 had over a month to consider the minutes, to review the 

3 proposal, and contemplate. And in April, Your Honor, he 

4 affirmed the minutes. He affirmed that discussion. He affirmed 

5 the accuracy of what was discussed, and that was the April 20, 

6 2004, board minutes which is at our reply in Exhibit 14. And he 

7 never went back and changed his will and he had several 

8 opportunities to do that. 

9 In fact, in 2006 he revisited and affirmed his will 

10 when he executed two codicils. The first one in January of 2006 

11 and the second one in June of 2006, but he elected not to 

12 revisit and revise the bequest to the Adelson Campus. So even 

13 if we were to look at what was going on outside the four corners 

14 of the will at the time that he executed the will, you know that 

15 Mr. Schwartz was aware that the school was contemplating naming 

16 rights and didn't go back and change the will. We also know 

17 that Mr. Schwartz had the capacity to do so. He -- he is an 

18 astute business man. He had the legal acumen that excelled most 

19 lawyers. He prepared his own will. 

20 And even the evidence that is submitted by the Estate 

21 in the affidavit of Dr. -- or Rabbi Wyne in which he said in 

22 2004, the same year that Mr. Schwartz executed his will, Mr. 

23 Schwartz contacted Mr. Wyne about making a donation to the shul. 

24 And he said I will give you a donation on the condition that it 

25 be named after me. He knew. It's not rocket science. It's 
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1 very simple language. On the condition that it be named 

2 so-and-so in perpetuity. And he expressed that to Rabbi Wyne 

3 and he made his gift. 

4 He did not do so in his will. He had a greater 

5 purpose, Your Honor, and the greater purpose is emphasized by 

6 his own words, which was to provide for scholarships for 

7 educating Jewish children. And that's what we know, Your Honor. 

8 And so the historical turmoil, that's for another day, Your 

9 Honor. What we're asking the Court here is to rule on the will. 

10 THE COURT: And so then the 2000 -- what happened 

11 after that? As you have pointed out he made modifications to 

12 his will, a couple modifications. One was dealing with like I 

13 think it was the Executor who said, yeah, the minute he had this 

14 dispute over the house with his ex-wife, all that worked out, 

15 and he put in the codicil to make it very clear. 

16 And about that same time they were in the phase of 

17 hiring the new head of school and there were some discussions 

18 with -- with the other board members, Mr. Adelson and Mr. 

19 Chaltiel, about, you know, their expansion. I saw they talked 

20 about, you know, should it be separate, two separate companies 

21 running two separate schools. So all -- but all that happens 

22 after the fact. Again, it cannot be considered interpreting 

23 what did he mean in 2004. 

24 

25 

MR. COUVILLIER: That is correct. 

THE COURT: Because all of that comes after the fact. 
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1 MR. COUVILLIER: That is correct, Your Honor. 

2 THE COURT: Okay. All right. All right. Okay. And 

3 then I think I had my fourth one. I still don't remember my 

4 fourth question. Okay. 

5 MR. COUVILLIER: And then your second question, Your 

6 Honor, had to do with the successor clause. But we're not --

7 

8 

THE COURT: Yeah. 

MR. COUVILLIER: And, again, as you said, Your Honor, 

9 we're not dealing with a successor clause because the school --

10 the school continues to exist and all that it did is change its 

11 name. I think it's very instructive the law that we cited. 

12 Again, Your Honor, it's unrefuted. But even if that wasn't 

13 enough, Your Honor, we cite a case that is particularly sort of 

14 on point factually with what's happening here, and that's the 

15 Walsh versus Fidelity and Deposit Co. of Maryland, which is a 

16 New York Supreme Court case at 227 N.Y.S. 96. 

17 And in that case, Your Honor, the executor in that 

18 case like the executor here challenged distribution to a 

19 charitable company. In that case the bequest was named -- named 

20 a beneficiary corporation in the will which was named after the 

21 decedent's brother. She wanted to honor her brother, his name, 

22 in perpetuity. But after the decedent died the beneficiary 

23 corporation changed its name. And like the executor does here, 

24 the executor in Walsh claimed that the corporation ceased to 

25 exist and that the name changes violate the condition of the 
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1 will because it was the intention of the decedent to honor her 

2 brother. 

3 The court disagreed and then took a look at the 

4 language of the will in that case which was similar to our case, 

5 at will condition. In that case the will simply read I give and 

6 bequeath $10,000 to the Henry Mccadden [phonetic] Junior Fund 

7 for the Education of Candidates for the Roman Catholic 

8 Priesthood. The court said there's no condition in there and it 

9 rejected the argument without hesitation. It determined that 

10 the name change did not cause the request to lapse. It cited an 

11 adoptive rule from other -- you know, other statements of rule 

12 that says we have found nothing on the record to support this 

13 monstrous doctrine that a religious society before us has lost 

14 title to its property by a change of its corporate name. 

15 The -- the court also rejected the executor's claim 

16 that the will somehow imposed a name rights condition. The 

17 court recognized that the executor -- and here you have Milton 

18 Schwartz as an astute businessman with a legal acumen. But in 

19 that case the court recognized that if it had been decedent's 

20 intention to give only on the condition that the name remain the 

21 same, it would have been a simple matter for the decedent to 

22 have inserted the express condition in the will, the same thing 

23 as in this case and it's not expressed. There is no lapse in 

2 4 the legal change. 

25 THE COURT: Okay. All right. Anything else? 
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1 

2 

MR. COUVILLIER: No, Your Honor. 

THE COURT: Okay. So then just so it's clear before 

3 Mr. Freer gets up here, exactly what you're looking for is 

4 partial summary judgment. You're just looking to have the funds 

5 that have been sequestered released, and then the issue 

6 continues with respect to the counterclaims and that is was 

7 there a violation of some sort of an agreement. 

8 MR. COUVILLIER: That is correct, Your Honor. 

9 THE COURT: Got it. Okay. Thanks. 

10 MR. COUVILLIER: Thank you, Your Honor. 

11 THE COURT: Mr. Freer. 

12 MR. FREER: Good morning, Your Honor. 

13 THE COURT: Good morning. 

14 MR. FREER: To start, this isn't a partial summary 

15 judgment issue with respect to -- the releasing the funds is the 

16 main issue that's set forth in our motion for declaratory 

17 relief. We have six claims. Claims 2 through 6 include 

18 offsets, etcetera, and I'll get into that a little bit later. 

19 But I just want to make it clear, just releasing the money here 

20 today completely obviates all of our other claims that we've 

21 raised and we haven't had a chance to do discovery. 

22 THE COURT: Okay. That's why I wanted to make very 

23 clear exactly the relief that Mr. Couvillier is looking for. 

24 

25 

MR. FREER: Right. 

THE COURT: Okay. 
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1 MR. FREER: So what we have here, Your Honor, is in 

2 Section 2.3 of the will, Milton I. Schwartz -- Milton I. 

3 Schwartz made a request to the Milton I. Schwartz Hebrew 

4 Academy. There's no entity that exists by that name and that 

5 leaves us to two possibilities, neither of which are appropriate 

6 for summary judgment. Either this Court confines its inquiry to 

7 the four corners of the will without resorting to any extrinsic 

8 evidence, in which case it's required under Nevada law that the 

9 bequest is lapsed. In which case, the Adelson Campus is not 

10 entitled to judgment as a matter of law. I'll get into that in 

11 a second. 

12 The second option is that the Court does allow 

13 extrinsic evidence in to be introduced to resolve the late 

14 ambiguity of what Milton Schwartz intended when he directed a 

15 bequest to the Milton I. Schwartz Hebrew Academy. That is a 

16 question of fact for the jury to determine at trial because we 

17 have requested a Jury trial in this matter. 

18 First, with respect to the four corners issue, I think 

19 the briefing on it is a little bit strange in terms of passing 

20 the night and I'm a little baffled by the Adelson Campus's 

21 insistence on the application of the four corners because it 

22 favors us. Confined to the four corners under Section 2.3 

23 without resort to any evidence, the gift lapses because there is 

24 no Milton I. Schwartz Hebrew Academy. 

25 Under Nevada law, absent any latent ambiguity, a gift 
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1 to an unascertainable or a non-existent beneficiary lapses 

2 absent an anti-lapse statute or language in the will itself. 

3 That's recognized in the Gianoli case that we cited. There the 

4 Nevada Supreme Court recognized the concept of common law lapse 

5 and that its application would cause the bequest to fail. The 

6 only statutory exception or anti-lapse statute that's found in 

7 this case, in Nevada law, is NRS 133.200. That only applies to 

8 the descendents of a decedent. It does not apply to 

9 non-relatives, entities, or charities. 

10 Thus, if you're constrained to look at the four 

11 corners of this document or Section 2.3, the only other means in 

12 which an anti -- or means in which a lapse can be presented 

13 without resorting to extrinsic evidence is for the testator to 

14 include specific language in the will itself. That's the 

15 consensus of the common law that we cite in our brief. It can 

16 be found in Am. Jur. 2d Wills, Section 1412. Should a testator 

17 desire to present a lapse -- prevent a lapse, the testator must 

18 express an intent that the gift not lapse or must provide for 

19 the substitution of another devisee to receive the gift. 

20 We explain in our brief that that's typically done 

21 with successor clauses or successor language, as such in ABC 

22 charity or its successors or to ABC charity or its successors in 

23 interest. Milton Schwartz did not do that in Section 2.3. So 

24 here we've got Section 2.3 without any containment of or 

25 successor clause. There's no Nevada anti-lapse statute because 
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1 Milton I. Schwartz Hebrew Academy is not a descendent. So if 

2 the Court's limited to the four corners of the will without 

3 extrinsic evidence, the only permissible ruling is let it lapse. 

4 THE COURT: Okay. Now, how -- with respect to 

5 successor clauses Mr. Couvillier's point is that it's not really 

6 a successor. It wasn't as if they transferred their assets to 

7 somebody else, that they -- you know, the Hebrew Academy of San 

8 Diego moved in and took them over. It's the same entity, it's 

9 the same location, it's the same board, they just changed their 

10 name. 

11 

12 

13 

MR. FREER: Right. And how do --

THE COURT: So --

MR. FREER: And how do we know that? They have to 

14 provide extrinsic evidence of the name change and that's where 

15 we get into the question of fact. The only means by which they 

16 can even proceed is by resorting the introduction of that 

17 extrinsic evidence. That -- that is where the latent ambiguity 

18 lies. 

19 So if this Court finds the latent ambiguity and allows 

20 -- or allows that extrinsic evidence in, then it must also 

21 determine what Milt was intending by his gift to the Milton I. 

22 Schwartz Hebrew Academy. All extrinsic evidence at that point 

23 comes in concerning Milt's understanding and intent. This is 

24 the application of the common law, and it's quite 

25 straightforward. 
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1 Adelson Campus can't have it both ways. It can't 

2 introduce extrinsic evidence and then at the same time say, oh, 

3 no other extrinsic evidence with respect to what Milton wanted 

4 or intended with respect to his gift to the Milton I. Schwartz 

5 Hebrew Academy is admissible. Courts are quite clear. It says 

6 where a bequest is made to an entity and that entity does not 

7 exist by a particular name specified in the will and a 

8 beneficiary comes forward claiming the right to that interest, 

9 such a claim creates a latent ambiguity requiring the 

10 introduction of extrinsic evidence for two reasons. One, to 

11 clarify not only the name and existence of the beneficiary, but 

12 also the testator's intent as to whether that gift should lapse. 

13 Those concepts are found in Restatement of Third of 

14 Property Section 11.1, 80 Am. Jur. 2d Wills Section 1412, and 

15 C.J.S. Wills Section 1091. All of this recognizes two prominent 

16 approaches, that when you have a name change you must also 

17 couple that with an analysis of the intent of the decedent and 

18 whether that would somehow thwart the intent. 

19 Nevada law allows all evidence concerning the 

20 testator's intent to be admissible when resolving an ambiguity. 

21 We cite that in the Jones -- In Re Jones Estate case, 72 Nev. 

22 121. The concept with respect to the scope of evidence that's 

23 admissible is probably most eloquently stated by a Connecticut 

24 Court of Appeals. It says since the object is to discover the 

25 intention of the testator, the rule is well settled that any 
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1 testimony is admissible for that purpose, which is relevant 

2 under the general principles of evidence. Any fact or 

3 circumstance from which experience or observation may be fairly 

4 presumed to have had an influence on his mind and inducing him 

5 to make the bequest or legacy is admissible to prove his 

6 intention. 

7 Further, their instance with respect to the Frei case 

8 doesn't bar the Estate's introduction with extrinsic evidence. 

9 There are two huge distinctions in Frei that make that case not 

10 applicable and not a bar in this situation. First, it was 

11 conceded in that case that the estate plan contained no 

12 ambiguities. Clearly, here if Adelson Campus is bringing in 

13 extrinsic evidence, there is a latent ambiguity and that 

14 ambiguity allows the introduction of extrinsic evidence. 

15 Second, the Frei case only stands for the proposition 

16 that the testator could not testify to contradict the plain 

17 meaning of the will's contents. The Estate is making no attempt 

18 here to introduce evidence that is inconsistent with the plain 

19 language of the will. All evidence produced is consistent with 

20 the wording of the will without resort to the insertion of 

21 additional language. If anything, Frei would really only bar 

22 their intention if the Court is going to apply it because 

23 they're asking the Court to insert the Adelson Campus in 

24 exchange for the Milton I. Schwartz Hebrew Academy. 

25 In essence, once the Adelson Campus introduces 
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1 evidence to claim their status as a purported beneficiary, the 

2 door opens to all extrinsic evidence in order to determine 

3 Milton's intent as to the use of the term Milton I. Schwartz 

4 Hebrew Academy. And here is where the Estate has gathered a 

5 mountain of evidence that leads to the only conclusion that 

6 Milton intended the gift only to go to the Milton I. Schwartz 

7 Hebrew Academy, an entity which bore his name. Since 

8 bifurcating this first phase of the proceeding, the evidence of 

9 Milton's intent more than creates a genuine issue of fact. 

10 overwhelmingly been one way. 

11 Milton's intent and understanding, I think, is 

It's 

12 probably best stated in a statement he made two months prior to 

13 his will as to what his understanding was with respect to the 

14 Milton I. Schwartz Hebrew Academy and his name being attached. 

15 He states, quote, I raised a half a million and I gave half a 

16 million and they agreed to name the school the Milton I. 

17 Schwartz Hebrew Academy in perpetuity. 

18 

19 

20 

21 his death. 

22 

MR. SCHWARTZ: His death. 

MR. FREER: I'm sorry? 

MR. SCHWARTZ: His death. Not before the will, before 

MR. FREER: Oh, I'm sorry. Before his death. Thank 

23 you for correcting me. 

24 So two months prior to his death he issues that 

25 statement. His clear understanding and his clear intent was 
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1 that the name was to be in perpetuity in consideration for the 

2 donations provided, that he provided and continued to provide 

3 during his lifetime. We introduced evidence that this 

4 understanding was first formulated in 1989 when the school 

5 promised and agreed to be named the Milton I. Schwartz Hebrew 

6 Academy. 

7 We produced evidence and Your Honor said you read it 

8 that the promise and agreement was -- was recognized by the 

9 board of trustees in the depositions of Roberta Sabbath, Neville 

10 Pokroy, and Lenny Schwartzer. This evidence was also 

11 established in the bylaws and articles where it states the name 

12 of the corporation is the Milton I. Schwartz Hebrew Academy and 

13 shall remain so in perpetuity. 

14 In fact, Mr. Schwartzer testified that the name of the 

15 school was changed to the Milton I. Schwartz Hebrew Academy in 

16 light of Mr. Schwartz's financial fundraising contributions 

17 stating, quote, in consideration of that it was our 

18 understanding and I believe it was our agreement that the school 

19 would be named the Milton I. Schwartz Hebrew Academy as long as 

20 -- as long as it remained the Hebrew Day School. 

21 We also introduced evidence that having Milton's name 

22 on the school was more than just a gratuitous recognition to 

23 him. It was vitally important to him for personal and religious 

24 reasons. We provided the testimony of Rabbi Wyne who was 

25 Milton's rabbi and administered the Jewish equivalent of the 
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1 last rights to Milton before his death. Rabbi Wyne testified 

2 that Milt held religious beliefs that rendered it vitally 

3 important for him to have his charitable giving associated with 

4 his name to enable his soul to progress. 

5 In essence, it was Milton's belief that when a 

6 charitable institution bore his name it was credit to his soul 

7 and enabled him to further develop by doing good works in his 

8 name post death. That same testimony is accurate by his 

9 children, and Dr. Sabbath also testified that the name was very 

10 important to him as expressed to her. She said --

11 THE COURT: But she just only -- she said the 

12 building. 

13 MR. FREER: Well, and -- and 

14 THE COURT: She specifically said we agreed to name 

15 the building after him. 

16 MR. FREER: And that gets into the 2007. What we have 

17 here, though, is everything has been removed. That she states 

18 that the importance to Milton is it was very important to 

19 Milton. I do remember that. He expressed it and I remember him 

20 saying make sure that it stays in perpetuity. So what we have 

21 here is a situation where it's not just somebody's name and he's 

22 happy because he donated some money and it's on there. These 

23 were personal important items to him not only for the personal 

24 reasons, but also for religious reasons. 

25 THE COURT: That's my -- but that's my question lS lS 
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1 it important that the school be named after him or that the 

2 building be named after him or that the scholarship be named 

3 after him? Don't they all have essentially the same effect? 

4 MR. FREER: No. 

5 THE COURT: Okay. 

6 MR. FREER: It doesn't. Milton understood in the 

7 bylaws, etcetera, it said that the entity would be named after 

8 him in perpetuity, so the Milton I. Schwartz Hebrew Academy in 

9 perpetuity. So that is his understanding. In 2007, after the 

10 execution of the will, the understanding is that when the 

11 Adelson High School comes in, and this was testified to by 

12 Schiffman, that it would still be the Milton I. Schwartz Hebrew 

13 Academy, and that name would specifically tie to the grades K 

14 through 8 and there would be an associated high school. That 

15 was what Mr. Schiffman testified to. 

16 That's what all of the children testified to what 

17 Milt's understanding was as conveyed to them, and that is 

18 actually what is shown by the records that the school produced 

19 or, you know, documents from the school at the time. It's 

20 recognizing that there's an Adelson school, specifically an 

21 Adelson high school, and the Milton I. Schwartz Hebrew Academy. 

22 There -- right now there is nothing. It's the Adelson Campus, 

23 the lower campus, upper campus. That is not what Milton would 

24 have intended and that evidence is overwhelming in terms of how 

25 important it was to him. 
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1 I mean, we've got examples that we provided that over 

2 the 20-year period when he did not have names associated with 

3 his giving he wouldn't contribute. And we've provided that by 

4 way of testimony from his personal secretary and provided two 

5 specific instances in '94 and in 2004 when the will was 

6 introduced. We also provided evidence that when his name was 

7 temporarily removed in 1994 he ceased affiliation with the 

8 school and he ceased making distributions. That prompted 

9 Roberta Sabbath to come back in 1996 and make amends, basically, 

10 through that 1996 letter that we attached. 

11 Actually, it's basically a 1996 agreement. In there 

12 it states that the Milton I. Schwartz Hebrew Academy would be 

13 restored in that name in perpetuity. The school would restore 

14 the marker with the name of the school in front of it. It would 

15 change its stationary and its references to the school MISHA. 

16 The board ratified that in '96 and changed the bylaws to state 

17 that the name of the corporation is the Milton I. Schwartz 

18 Hebrew Academy and will remain so in perpetuity. 

19 THE COURT: Well, this kind of gets us to my question 

20 with Mr. Couvillier which is if we're talking about the will in 

21 2004, what is the historical relevance of what happened 

22 historically before and after? I mean, like I said, I read all 

23 of this stuff. So it's all very interesting, but it's how 

24 does that aid in interpretation of what he meant in 2004? 

25 MR. FREER: It is -- it is vitally important from the 
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1 standpoint that his understanding of the Milton I. Schwartz 

2 Hebrew Academy when he used it in Section 2.3 was that it was 

3 the Milton I. Schwartz Hebrew Academy in perpetuity. That is 

4 all the representations that was made to amend, all the 

5 statements that is made, that was what was important to him. 

6 And that understanding, those representations made to him 

7 formulated his intent when he executed Section 2.3. 

8 And that's right on point with the prior statement 

9 or quote that I read that says any fact or circumstance from 

10 experience or observation may be fairly presumed to have an 

11 influence on the mind of the testator is admissible to prove 

12 intention. 

13 THE COURT: Well, if we could talk, then, about the 

14 will itself because what struck me about the will is you start 

15 with paragraph 2.3 where he talks about the Milton I. Schwartz 

16 Hebrew Academy. And if there is a mortgage, pay off the 

17 mortgage, if there is no mortgage -- because he had guaranteed 

18 the mortgage and he wanted a release. Very clearly the idea was 

19 give this $500,000 to get me and my and my heirs off this 

20 guarantee with this $500,000. They didn't have to worry about 

21 that because by that time the mortgage has been paid off. But 

22 if the mortgage is paid off, then give it to scholarships for 

23 Jewish children. 

24 And this corresponds to, you know, even the supplement 

25 that was provided where he talks to Dr. Adelson about I just 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

love going to the school and the little children come up to me 

and I feel that they're my children because I'm helping to 

educate them. So, I mean, that was that's what he intended. 

But -- and he goes on in the next paragraph in 2.4 and 

he talks about I'm going to give specific dollar amounts, 

$45,000 each to his grandchildren who had done such a good job 

at their brother's Bar Mitzvah with their Torah portions and how 

proud he was of how well they had done at that Bar Mitzvah. And 

he gave them each $45,000 for that. Again, just reiterating 

this pride that he feels in -- in children with a good Jewish 

education. 

And then he, on a different topic, he talks about the 

house that was to go to his then wife, if she survives me, 

14 provided she is married to and living with me. I mean, very 

15 clear. These are the requirements. She's got to survive me, 

16 she's got to be married to me, she's got to be living with me at 

17 the time of my death. She isn't, and so he comes in with a 

18 codicil and he makes -- immediately he fixes that because he 

19 wants to make it really clear that's not going to be dealing 

20 we're not going to be dealing with that anymore. 

21 He fixes it because, as his son testified, that's how 

22 he was. If there was a change, he took care of it, he 

23 acknowledged it, he dealt with it. Paragraph 2.7 he talks about 

24 terminating gifts because he had talked at one point in time in 

25 helping the Jewish Federation maybe starting an alternate 
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1 school. He wanted to make it really clear, if I offered them 

2 anything, if I made any pledges to them, I'm revoking them. And 

3 if they challenge it, they get a dollar. I mean, a very clear 

4 provision. So this just gets me back up here to 3 . I mean 

5 MR. FREER: All right. And why didn't he include any 

6 type of condition in the will? 

7 THE COURT: Right. 

8 MR. FREER: It's because it already existed at the 

9 time he did the 2004 will. It was already promised to him. He 

10 had already secured that promise twice that it would be there in 

11 perpetuity. And this is where we got basically, you know, every 

12 shred of evidence points to that's what Milton understood, that 

13 the school would bear his name in perpetuity. It's basically 

14 reverse logic imposing a burden upon Milton to make sure that 

15 the Hebrew Academy doesn't breach its obligations that were 

16 owing to him, its promises and representations to him. It 

17 basically flips kind of the law and logic on its head. 

18 What was he supposed to say? That, you know, 

19 basically I leave my money to the Milton I. Schwartz Academy so 

20 long as they don't breach their agreement and promises to me to 

21 keep my name on it in perpetuity? It was already there in the 

22 existence of the '8 9 -- you know, '8 9 agreement, in the 

23 existence of the ' 9 6 agreement, in the existence of the 

24 testimony of the other board of directors. It was already in 

25 existence. And so his reference to Milton I. Schwartz Hebrew 
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1 Academy encapsulated his understanding that it was his baby. It 

2 was his. 

3 

It was not going to change. 

Similarly, when he made the 2007 agreement to allow 

4 Adelson to put his name on the high school, it still had 

5 perpetuity in the bylaws. It was still named the Milton I. 

6 Schwartz Hebrew Academy in perpetuity. And that was with 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

respect to the name being on the lower school. So now for no 

reason to change the will, you know, there is no reason to 

change the will because everything was as it was at the time he 

executed it in 2004. There were no facts coming to light in 

which it would cause him to become upset and to change it 

because he had already settled those issues. 

You know, the other evidence with respect to -- you 

know, we pointed out why the earlier evidence was relevant with 

respect to formulating Milton's intent. We also provided 

evidence by way of testimony of Jonathan Schwartz with respect 

to the drafting of the 2004 will. Obviously the Court 

18 recognizes that Milton drafted the will for himself. Jonathan 

19 was the scrivener for that. Jonathan testifies that Milton 

20 intentionally omitted any successors from receiving the Section 

2 1 2 . 3 bequest . 

22 He says, quote, Milton made it clear that there was no 

23 successor clause to be added to Section 2.3. He was adamant 

24 that there was to be no successor in 2.3 because the bequest was 

25 supposed to go only to Milton I. Schwartz Hebrew Academy to be 
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1 used for the benefit of children who attended the Milton I. 

2 Schwartz Hebrew Academy. 

3 So we have evidence right there that coupled with his 

4 understanding that Milton I. Schwartz Hebrew Academy was going 

5 to be there in perpetuity, also coupled with lack of the 

6 successor clause Milton thought that he had adequately provided 

7 for. That's the only inference that the evidence can present, 

8 and that inference is for the jury to decide because there's a 

9 question of fact as to what Milton intended. 

10 THE COURT: Okay. So then it's your position that 

11 summary judgment is inappropriate at this time and -- and/or 

12 that even if the Court were to find that, you know, the doctrine 

13 of cy pres or whatever that it's reasonable to assume that what 

14 Mr. Schwartz wanted was just to educate Jewish children in one 

15 of the following two fashions, pay off the mortgage first, then 

16 pay for scholarships, that even if the Court finds that it's not 

17 appropriate to grant the relief that Mr. Couvillier wanted, 

18 which was to distribute the funds, because the counterclaims are 

19 for -- would prevent that, that the Jury still has to make a 

20 determination as to whether, in fact --

21 

22 

MR. FREER: Correct. 

THE COURT: -- they're entitled to some offsets. 

23 MR. FREER: You're absolutely right, Your Honor. And 

24 with respect to the whole issue with respect to the purpose of 

25 the funds being used, you know, what the Adelson Campus tries to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

do when they -- when they get into their thing is they try to 

just gloss over to whom the money is supposed to be given to. 

Obviously, the purpose is for the education of Jewish 

children, but that is -- it's a limitation on what the Milton I. 

Schwartz Hebrew Academy could use that money for. Just because 

there's a statement in there that it can be used for Jewish 

education doesn't mean that we completely ignore Milton's intent 

with respect to whom he wanted the distribution being made. 

There was a peculiar affection here for Mr. Schwartz 

wanting the name of the school to be named the Milton I. 

Schwartz Hebrew Academy, and that gets right into why the case 

law cited by the Adelson Campus is inapplicable. You know, this 

13 isn't just a name change case. This is basically an affront to 

14 what Milton's intent was. During his lifetime he had twice 

15 going through the issue of getting it changed. 

16 The cases they cite, most of them, don't even deal 

17 with name change in the context of estate proceedings. They're 

18 more licensing issues with respect to estate. It has nothing to 

19 do with what was intended by the inclusion of the name. 

20 Further, the one -- they cite two cases that do deal with it. 

21 One of them, Hagen's [phonetic] will, is misleading because it 

22 states, and they omit this from there, but Hagen states the mere 

23 change of a name, unless some peculiar affection for the name is 

24 indicated by the donor, means nothing. And that is the question 

25 of fact for us to determine, what was his intent with respect to 
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1 that? 

2 I've spoken quite a bit of time. Did I answer all the 

3 Court's questions at this point? 

4 THE COURT: Yes, I guess, except for a couple of 

5 procedural questions. And as we indicated, the -- the -- if 

6 summary judgment is -- is -- even if summary judgment is granted 

7 at this time there would still be these other issues to be 

8 determined at trial. Two things the clerk has pointed out to 

9 me. One, we don't have a trial. And, two, we don't have a jury 

10 demand. 

11 

So --

MR. FREER: Actually, we submitted the Jury demand and 

12 I believe I've got one right here. We submitted that November 

13 23, 2013. 

14 THE COURT: Okay. Well, the clerk's office didn't 

15 pick it up. I don't know if it's because it's submitted to the 

16 clerk's office in Family Court and we just don't have any such 

17 thing as a jury demand in Family Court. I don't know. 

18 MR. FREER: If I may approach I'll provide the Court 

19 with what we've got, the file stamped copy. 

20 THE COURT: And we'll see if we can get it flagged for 

21 a Jury trial because right now it's not -- you know, we do have 

22 to deal with the Family Court people. So that's the other 

23 the point of the question is that, you know, what, then, is your 

24 understanding would be left for trial? It's this whole issue of 

25 -- your position is the whole thing should be heard by a jury? 
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1 

2 

3 

4 

5 

MR. FREER: Exactly. If this Court --

THE COURT: If it isn't a question of law. 

MR. FREER: If this Court allows extrinsic evidence -

THE COURT: Uh-huh. 

MR. FREER: in to determine to allow the Adelson 

6 Campus to show that they are a successor entity and to allow the 

7 Estate to show that name change has everything to do with 

8 Milton's intent, that is a question of fact for a Jury. 

9 Actually, I anticipated that question. I've got a 

10 couple of cases I can provide the Court where courts basically 

11 say a will construction to determine a testator's intent as a 

12 question of fact and appropriate for a Jury trial. One exemplar 

13 case of that is found in Raft versus United States, 780 F Supp. 

14 572. That's a District of Illinois case 1991. It states where 

15 the terms of a will are unclear and ambiguous, the testator's 

16 intent becomes a question of fact for the jury. 

17 The same type of holding is in Mercantile National 

18 Bank, that's a 488 S.W.2d 605. That's a Texas Appellate Court 

19 decision. It holds to the same thing. So our position is, yes, 

20 once the Court allows extrinsic evidence in, those become issues 

21 of fact. That's appropriate for the jury to decide. We've 

22 raised all of these issues with respect to intent. The jury is 

23 one that gets to weigh those issues. The remaining claims we 

24 have are offsets against the amounts due and owing under the 

25 bequest in our prior briefing. 

30 

001310

001310

00
13

10
001310



1 Obviously we didn't brief this much because it's not 

2 the issue right now, but there are courts and there is case law 

3 that says where we have claims, the Estate has claims against 

4 third parties who are also beneficiaries, it's appropriate for 

5 the Court for the Estate to seek an offset against those 

6 amounts. So basically this whole ball of wax needs to be tried 

7 together and it needs to be tried by a Jury. 

8 THE COURT: Thank you. 

9 Mr. Couvillier. 

10 MR. COUVILLIER: Thank you, Your Honor. 

11 with the basic principle here under NRS 137.030. 

12 even look at extrinsic evidence 

I'll start 

If we were to 

13 

14 

THE COURT: Uh-huh. 

MR. COUVILLIER: it's only contemporaneous 

15 evidence. That's what I -- you know, to address some of the 

16 points about Milton Schwartz's understanding and so forth, I had 

17 to harken back, Your Honor, again, to the 2004 minutes that were 

18 done at the same time that he executed his will in which the 

19 school said we're contemplating naming rights changes. And Mr. 

20 Schwartz did not change his will in 2004 or when he revisited it 

21 in 2006. 

22 And I just want to belie one claim that was raised 

23 earlier that, you know, Mr. Schwartz was so sure of these 

24 things. But I'll go to Exhibit 5 of our motion, which is the 

25 Executor's deposition, and at page 27, starting at line 13, the 
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1 Executor talks about why Mr. Schwartz executed the second 

2 codicil. And the -- and his testimony is, well, he was 

3 republishing his intent that his premarital agreement and 

4 various agreements were to remain effective. 

5 So Mr. Schwartz already had various agreements. He 

6 had a premarital agreement, but yet he found it necessary to, 

7 for the third time, restate his intent clearly and unequivocally 

8 in a codicil. Now we go back to 2004. He's sitting in a board 

9 meeting where he is being told we should consider name changes 

10 to the school as a way to raise capital. Yet he never went back 

11 and revisited his will. 

12 Your Honor, and I -- and I'll cite to the Executor. 

13 The Executor pointed out in one of his cases, which is Tennessee 

14 Di vision of United Daughters to the Confederacy versus 

15 Vanderbilt, which is a Tennessee case. And that case expressly 

16 recognized that when donors impose conditions on gifts, the 

17 conditions are generally contained in the terms of the donor's 

18 will. And then I go back to the case that we cited, which is 

19 the Wright case out of New York, which said if there was a 

20 naming right condition he simply would have stated it. Very 

21 simple words, on the condition that it remained "X" in 

22 perpetuity. It's not named here. 

23 THE COURT: So the argument that the Executor makes 

24 that he thought that was all done because he -- he had gone 

25 through this previously, he was promised this originally, and 
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10 

11 

then when he had the falling out he came back because he was 

promised it again so it didn't need to be stated because it was 

known to everybody. I mean, I don't know. I just don't know 

how you bind people in perpetuity unless you --

MR. COUVILLIER: Put it in writing. 

THE COURT: -- put it in writing. 

MR. COUVILLIER: Put it in writing. And, Your Honor, 

we're not -- we're not talking about extrinsic evidence from the 

school on Mr. Schwartz's intent. We're saying his intent is 

clearly manifested in the words of the will. We're not talking 

about what he intended or what he didn't intend, Your Honor. 

12 We're saying we're the Hebrew Academy. There's no ambiguity 

13 about that. We all know who we are. We changed our name. 

14 And the law says that that doesn't change who the 

15 identity of the corporation is. It doesn't change it. There is 

16 -- so we're not talking about an ambiguity. And the -- you 

17 know, even the Executor recognizes that we're talking about a 

18 lapse. A lapse only occurs when the beneficiary has died, which 

19 is not the case here, when a corporation ceases to exist, which 

20 is not the case here, or the corporate beneficiary has abandoned 

21 its corporate purpose. We're still educating Jewish children, 

22 Your Honor. And so we're here on the limited purpose for the 

23 Court to rule summary judgment that the school is entitled to 

24 the bequest under Section 2.3 and that the -- and that the funds 

2 5 be released. 
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1 Now, I do want to address the issue of the blocked 

2 funds remaining blocked. Your Honor, essentially what they're 

3 asking for is a pre-judgment lien of attachment which is not 

4 before the Court and which is something that we did not agree 

5 to. The Executor agreed to deposit the funds for our purpose 

6 and our purpose only. 

7 And in his motion he said, on his motion of December 

8 12th, page 3, the deposit is for the purpose of the Adelson 

9 Campus. It's the proposal would save the Adelson Campus time 

10 and money by guaranteeing the funds would be available to 

11 satisfy any bequest ordered by the Court. There is nothing 

12 mentioned of, well, if we lose at summary judgment, the funds 

13 should remain there because we have an offset claim. The offset 

14 claim is not before the Court. 

15 We did not agree to keep the funds remaining there. 

16 This is -- this is extraneous fugitive request of a judgment 

17 lien of attachment. We're asking the Court to have those funds 

18 released or summary judgment in our behalf. And after that Mr. 

19 Freer and I can sit down and talk about the next steps in 

20 discovery to address their counterclaims and propose a plan to 

21 the Court. 

22 THE COURT: Okay. Well, I think that -- I guess the 

23 issue is that essentially what we're -- you're talking about 

24 here is the application under essentially the cy pres doctrine 

25 or just the admission of evidence under 134. But we have this 
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1 -- this paragraph that as the Executor points out doesn't have a 

2 successor clause, doesn't say the Milton I. Schwartz Hebrew 

3 Academy or any successors. It just says the Milton I. Schwartz 

4 Hebrew Academy, and the argument being, well, it is still the --

5 it's the same Hebrew Academy. The name changed. You know, is 

6 that -- so I guess the question is -- your position is that is 

7 not a question of fact for a jury, but it is a question for the 

8 Court. 

9 MR. COUVILLIER: Yes, Your Honor. It's not a question 

10 of fact for the Jury. In the Wright case in New York there was 

11 no problem with the court saying, no, your argument about this 

12 corporation ceasing to exist merely because it changed its 

13 is wrong as a matter of law, as a matter of established law 

14 a corporate name change does not change the identity of the 

15 beneficiary. We're not asking here of any issue of fact. 

16 THE COURT: So that -- so the -- unless the will 

17 specifically said that the name is important, that there's 

18 that you can determine that as a matter of law? 

19 MR. COUVILLIER: Yes, Your Honor. 

20 THE COURT: Got it. Thanks. 

21 Mr. Freer is standing, so --

22 MR. FREER: Yeah. 

23 THE COURT: -- if he's got something else to say, 

24 we' 11 let him say something. 

25 MR. FREER: I've got to clear up --
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1 THE COURT: You'll have the last word, Mr. Couvillier. 

2 MR. FREER: a couple things, Your Honor. First, 

3 this wasn't addressed in any of the briefings. The application 

4 of the cy pre doctrine, which they have not raised --

5 THE COURT: Uh-huh. 

6 MR. FREER: if I understand the Court is -- I would 

7 even probably agree that it probably is something that should be 

8 looked at. That application of cy pres doctrine is a question 

9 of fact. There are tons of cases out there that say the cy pres 

10 doctrine because you allow in evidence of intent because the 

11 whole purpose is to find who the testator wanted the property to 

12 go to. And so there are tons of cases. We can provide the 

13 Court supplemental briefing if you want that, but that does 

14 it, too, presents an issue of fact. 

15 Let's get to the Wright case first. And I -- I 

16 omitted this during my argument, but their application of the --

17 or, I'm sorry, the -- that case doesn't stand for what it says. 

18 Basically that that case dealt with a name change that wasn't a 

19 total abandonment. It changed the fund from McGavin Fund 

20 [phonetic] to the McGuirk Foundation [phonetic]. There was no 

21 evidence, unlike here, there was no evidence introduced that the 

22 testator would have wanted the gift to lapse in light of the 

23 name change. And further, the Court specifically found that 

24 there were no representations, promises, or contractual 

25 arrangements associated for the gift. 
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17 

That's the only way that case, which was a trial court 

case, could distinguish prior New York Supreme Court authority 

issued by Cardozo that basically said that a gift where there is 

found to be some type of agreement is invalidated. So the court 

in the Wright case says the only way it was able to distinguish 

that it said there was absence of any evidence of any contract 

or representation. That's obviously different than what we've 

got here. That's why that case isn't applicable with respect to 

that. 

A couple other issues to clear up as soon as I can 

find the right page. You'll note when he's talking about the 

Tennessee case we cited it says conditions are generally 

contained in the will. It's not it must be contained, it's just 

noted that as a general matter they are contained in the will. 

It's not in this case because we already went through, we have 

the prior agreements. 

So with respect to the lapse issue, simply I think 

18 Your Court is right. They're -- they're trying to pigeonhole us 

19 into three situations in which the lapse applies. We cite to 

20 additional law that says a lapse applies any time the intent of 

21 the testator is thwarted by events or circumstances that occur 

22 after the execution of the will. So for them to say that our 

23 three positions on lapse are only death, dissolution, or change 

24 of the purpose, that is not the case. We also cite to cases for 

25 the general proposition any time the matter is thwarted or the 
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testator's intent is thwarted, a lapse can occur. 

The last thing I want to clear up is this evidence 

they keep talking about in 2004 with respect to the naming 

rights. First and foremost, these are scant inferences. There 

was never any -- there was never any action taken. We still 

have the in perpetuity clause language. Milt wasn't worried 

about that. It was promised to him it was in perpetuity. 

Further, even if he were to accept what they said, all that does 

is create an issue of fact and that's for the jury to decide. 

Their sole basis for hitting this trumpet is the one 

clause that it's -- and it's contained in the meeting minutes, 

it doesn't refute any of the evidence that we point out and 

there's nothing to indicate that it wasn't the scope of what we 

14 already talked about in our evidence. There were situations 

15 where they were talking about naming classrooms. There wasn't 

16 discussion about naming buildings or naming schools until 2007 

17 with respect to the Adelson High School. 

18 THE COURT: Thank you. 

19 Mr. Couvillier, anything further? 

20 MR. COUVILLIER: Unless Your Honor has any doubts or 

21 any questions, Your Honor, I think as a matter of law we've 

22 demonstrated the Court can and should make the the entry of 

23 order. The dispositive facts here are not in dispute. The will 

24 is clear. And we're asking the Court for the Hebrew Academy 

25 enter a summary judgment order. Thank you. 
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1 THE COURT: All right. Well, I think actually, 

2 unfortunately, Mr. Couvillier, I disagree. I think that what 

3 this is is a question of fact because we have this problem here 

4 of what does the Milton Schwartz Hebrew Academy mean? I know 

5 when I read this, to me, it appears that what he was talking 

6 about was he was really focused on education of Jewish children. 

7 His pride in his grandchildren who could cite the Torah portions 

8 so well. His revoking any other affiliation with any other 

9 school is all really clear. 

10 He doesn't put 

11 the Hebrew Academy being 

in anything 

named after 

that says in exchange for 

me in perpetuity I'm giving 

He says I want to deal 

And in the alternative, if 

going to educate children. 

15 But that's interpreting it as a question -- it's a question of 

16 fact. And so I can't say that it's a matter of law. To me, I 

17 believe that it's -- it's a question -- ultimately it's a 

12 them $500,000. He doesn't say that. 

13 with their -- with their mortgage. 

14 the mortgage is paid off then we're 

18 question of fact for the finder of fact. 

19 So I'm going to deny the motion and I guess we have to 

20 come in and discuss how much time you think you need. We will 

21 send you an order scheduling this for a jury trial since we now 

22 have the jury demand here so that we can flag it and get it on 

23 the stack. What's -- how much time do you think you need? 

24 

25 

MR. FREER: Could I defer and talk to my -

MR. COUVILLIER: Yeah. 
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1 THE COURT: Yeah, I mean --

2 MR. FREER: I think we 

3 THE COURT: are you going to --

4 MR. FREER: need to go through and kind of look at 

5 the evidence and get together. 

6 THE COURT: What is your plan for -- are you going to 

7 do a report, are you going to give us some sort of -- because 

8 you don't usually -- normally the discovery commissioner would 

9 give us the scheduling order and she would tell us how long 

10 you're going to take for your discovery. Probate works a little 

11 differently. So I don't know if you want to do your own or if 

12 you want to be referred there to 

13 MR. COUVILLIER: Your Honor, if I may propose -- and 

14 Alan -- if we may set this matter over for a status check in a 

15 month, and in the meantime Alan and I can get together and 

16 and reach an agreement and submit a proposal to the Court. 

17 THE COURT: Okay. All right. And I also, I should 

18 say that I do think that this is a cy pres issue. And I think 

19 that is a question of fact, as well. So, anyway, in the end 

20 it's just questions of fact which somebody is going to have to 

21 decide. So you need to let us know so we can get you on a 

22 schedule because we're already sitting out pretty far and we'll 

23 see if we can find some place to put you in. 

24 for a status check. 

So it's a month 

25 THE CLERK: Okay. So a month would be probably August 
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1 13th. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. COUVILLIER: Okay. 

THE CLERK: August 13th at 9:00. 

MR. COUVILLIER: Thank you. 

THE COURT: Okay. 

MR. FREER: That's great. 

THE COURT: And we will see you back here. 

MR. COUVILLIER: Great. Thank you, Your Honor. 

MR. FREER: Thank you, Your Honor. 

(Proceedings adjourned at 10:52 a.m.) 

* * * * * 
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ATTEST: I HEREBY CERTIFY THAT I HAVE TRULY AND CORRECTLY 
TRANSCRIBED HE AUDIO/VIDEO PROCEEDINGS IN THE ABOVE-ENTITLED 
CASE TO THE BEST OF MY ABILITY. 
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