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Question 7:
Did the School breach the Contract?

Yes No

Question 8: (Please circle one)
Do you find that in 2004, when Milton 1. Schwartz wrote the following:

2.3 The MiltonlL Schwartz Hebrew Academy. I hereby give, devise,
and bequeath the sum of five hundred thousand dollars ($500,000.00)
to the Milton I. Schwartz Hebrew Academy (the, "Hebrew Academy™)

that:

I. Schwartz Hebrew Academy” for the purposes set forth in the Bequest. OR
b. He intended the Bequest be made to the school presently known as the Adelson

Educational Institute.

Question 9:

Do you find that the reason Milton 1. Schwartz made the Bequest was based on his
beliefthat he had a naming rights agreement with the School which was in perpetuity?

Yes L No

Question 10: (ONLY IF YOU FIND YES TO QUESTION NOS. 1, 2,5, AND 7)
What was the appropriate amount of damages that the School should pay the Estate

to remedy the breach of contract?

$

e He intended that the Bequest be made only to a school known as the “Milton |
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Question 11: (ONLY IF YOU ANSWERED “NO” TO QUESTION NO. 1.)

Do you believe that the School acted in a manner in which the School should have
reasonably expected to induce Milton 1. Schwartz’s reliance and which did induce
Milton I. Schwartz’s detrimental reliance?

Yes No

Question 12: (ONLY ANSWER IF YOU ANSWERED “NO” TO QUESTION

NO. 1)
Do vou find that Milton 1. Schwartz believed that he had a naming rights contract

with the School but was mistaken?

Yes ___ No _5_

Question 13: (ONLY ANSWER IF YOU ANSWERED “NO” TO QUESTION
NO. 1 AND “YES” TO QUESTION NO. 12)

Did Milton I. Schwartz make the Bequest to the School based on his mistaken
belief?

Yes No

<iz/éiﬂcf/1 Af’”’f ‘SE? %~£r;227/8

FOREPERSON /// DATE
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In the Matter Of:

Jonathan A. Schwartz vs Adelson Educational Institute

VOL 2 TRANSCRIPT
August 24, 2018

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net
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Volume 2
Transcript, Vol 2 August 24, 2018 Page 296
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letter. He didn't use a stamp, right?
A. Correct.
Q. So he was a really precise guy, would you
say that when it came to documents of importance?
.A. Yes.
Q. He wasn't going to leave 1 leave anything

to chance, would you agree with that?

A. I would agree with that.
Q. Now, there have been some discussion
here -- well, I will withdraw that.

Let's look at, if we could for a minute,
Exhibit 112. I think it's in evidence. And we will
put it up on the screen too Ms. Pacheco but if you

have it there you are welcome to look at the binder.

A. It's easier to see here.

Q. Okay.

A. All right.

Q. So we have geen this before. This is --

these are the minutes that you signed as the

secretary with your maiden name do you remember

that?
A, Yes.
Q. You were there says Susan McGarrah at the

bottom, attending/present?

A, Uh-huh.

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal net
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Volume 2
Transcript, Vol 2 August 24, 2018 Page 313
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did my best.

Q. Okay.

A. But I did produce this schedule, yes.

Q. You understood when you were under subpoena
that the school was asking you to collect all of the
information, all of the backup so they would have a
chance to review it, right? That was part of the
process, right?

A. It was part of the process. But that's not
in the order it happened.

Q. Okay. So let me ask a different way.

You got a subpoena?

A. Yes.

Q. It asked you to collect all of the
information?

A. To come up with the schedule to -- of

donations so that's what I did.

Q. And that's information that one of the
other attorneys was able to ask you about for the
school. They asked you about -- it wasn't me, it
was somebody else, right?

A, Correct.

Q. And at that time, 2014, you told them, as
Mr. LeVeque had you testify, that it was your belief

that you shredded all of that information -- orb you

Discovery Legal Services, LILLC ~ 702-353-3110 production@discoverylegal.net
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Volume 2
Transcript, Vol 2 August 24, 2018 Page 314
shredded -- I'm sorry. All of the information

except what you were able to produce that day, it
was your understanding had been shredded, right?

A. Correct. Because I was given that date to
find the backup from this original schedule.

Q. And you believe that in fact your best
recollection at that time or understanding at that
time in 2004 was that only -- the only backup you
had was what you gave a day to the lawyers for the
school?

A. At that time, yes, because I -- yes, that's
what I found that day, correct.

Q. So and you said in your deposition and we
can look at it and I can ask you about that, but is
it your understanding and recollection that you told
the attorney for the school at that time when you
were under oath that to the best of your
understanding, all the other backup had been
shredded?

A. At that time, to the best of my
understanding, yes. That was not a hundred percent.
Okay.

Q. Okay.

A. All right.

Q. 2o the fact ig that we didn't get all of

Discovery Legal Services, LL.C 702-353-3110 production@discoverylegal.net
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Volume 2
Transcript, Vol 2 August 24, 2018 Page 332
vote?
A. Uh-huh.
Q. You have to say "yes."
A. Yes. I'm sorry. Yes.
Q. So based on what you understood is, for

that,

p o ¥

Q.
decided that he shouldn't be on the board anymore,
right?

A

Q.

I'm going

whatever reason, a majority of the board voted not
to reelect Mr. Milton Schwartz at that time, right?

MR. LEVEQUE: Objection. Lacks foundation.

MR. JONES: I think that's what she just

testified.

THE COURT: Overruled.
MR. JONES: Thank you.

THE WITNESS: Yes.

BY MR. JONES:
Q. And Mr. Schwartz, who clearly was ~- as you

have already said, he loved this school?

Yep.
He was all about this school?
Yep.

And he was extremely angry when the board

Right?

Yes.

and he said I'm not going to stand for

to sue and say that was not a proper

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net
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Steven D. Grierson

CLER? OF THE COUE ’E

Alan D. Freer (#7706)

Alexander G. LeVeque (#11183)
SOLOMON DWIGGINS & FREER, LTD.
9060 West Cheyenne Avenue

LLas Vegas, Nevada 89129
Telephone: (702) 853-5483
Facsimile: (702) 853-5485

Attarneys for A. Jonathan Schwartz,
Executor of the Estate of Milton I. Schwartz

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of the Estate of Case No.: 07P061300
Dept. No.: XXVI/Probate

MILTON I. SCHWARTZ,
Date of Conference: August 3, 2018
Deceased. Time of Conference: %:30 a.m.

THE ESTATE’S PRETRIAL MEMORANDUM

Date of Pretrial Conference: August 3, 2018

Location of Pretrial Conference: Solomon Dwiggins & Freer, Ltd.
9060 West Cheyenne Avenue
Las Vegas, Nevada 89129

Counsel Present:

Estate of Milton I. Schwartz: Alexander G. LeVeque, Esq.

The Dr, Miriam & Sheldon G.
Adelson Educational Institute: J. Randall Jones, Esq. & Joshua D. Carlson, Esq.

L
BRIEF STATEMENT OF FACTS

This case is about a legal dispute between the private school presently known as the Dr.
Miriam and Sheldon G. Adelson Educational Institute (the “School”) and the Estate of the late
Milton I. Schwartz (the “Estate™), There are two primary disputes in this lawsuit:

1. The School alleges that the Estate is legally obligated to pay the School $500,000

pursuant to a gift made by the late Milton 1. Schwartz in his Last Will and Testament.
2. The Estate alleges that the School violated a legally enforceable agreement between

the School and the late Milton I. Schwartz for naming rights to the School.

1of 11
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The School initiated this action by filing a petition in probate court to compel the Estate to
pay the $500,000 gift to the School. After the School filed its probate petition, the Estate brought
claims against the School seeking to enforce the alleged naming rights agreement between the late
Milton 1. Schwartz and the School. The Estate has denied the School’s allegations and the School
has denied the Estate’s allegations.

A. THE ESTATE’S STATEMENT OF FACTS

Milton I. Schwartz (“Milton™) was instrumental in acquiring the land and raising funds for
the construction of the School at its current Hillpointe location back in the late 1980s. In August
of 1989, Milton personally donated $500,000 to the School in return for which the School would
guarantee that its name would change in perpetuity to the Milton 1. Schwartz Hebrew Academy
(“MISHA™) (the “Schwartz Naming Rights Agreement”). Evidence of both the formation and
performance of the Schwartz Naming Rights Agreement is abundant. Milton testified as to its
formation and terms in two affidavits and did Dr. Roberta Sabbath and Dr. Lubin, both of whom
negotiated the Schwartz Naming Rights Agreement on behalf of the School. In addition, other
board members of the School (e.g. Leonard Schwartzer, Samuel Ventura and Neville Pokroy)
have testified as to its existence. Indeed, the School changed its corporate name from “The
Hebrew Academy” and amended its Bylaws to state that the name of the School shall be MISHA
“in perpetuity.”

Starting in or about 2004, Sheldon and Miriam Adelson began discussions with the
Schootl’s board (which included Milton) about making a charitable contribution to the School to
fund the construction of a high school on the School’s property. The Adelson’s original idea was
to build a high school and a new Jewish Community Center. In 2006, the School began
construction on the high school.

In August of 2007, Milton passed away. Before Milton’s death, MISHA operated as
grades K-8 of the School and the Adelson’s school operated as the high school on the MISHA
campus. However, just four months after Milton’s death, the School’s board passed a resolution
which caused the following: (1) the acceptance of a grant from the Adelson Family Charitable

Foundation subject to certain conditions; (2) the changing, in perpetuity, of the School’s legal

20f 1l
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name from MISHA to “The Dr. Miriam and Sheldon G. Adelson Educational Institute” (the
“Adelson Institute™); (3) reducing Milton’s namesake from K-8 to K-4 (the clementary grades);
and (4) an amendment to the School’s Bylaws to reflect the School’s corporate name change to
the Adelson Institute in perpetuity. Presently, and notwithstanding the School’s own resolution to
keep the elementary grades of the School named in honor of Milton in perpetuity, the School has
completely removed Milton’s namesake.

This case boils down to a gamble that the School made. The Adelsons have given over
$100 million to the School since they committed to build the high school. At trial, the evidence in
this case will demonstrate that the School took a calcutated risk in breaching the Schwartz
Naming Rights Agreement in exchange for the Adelsons” gift.

The Estate seeks damages and specific performance to remedy the School’s breach of the
Schwartz Naming Rights Agrecment. As to the former, the Estate seeks reimbursement of the
initial $500,000 that Milton gave a consideration for the Schwartz Naming Rights Agrecment

(restitution damages) and reimbursement of the additional gifts Milton made from 1989 through

005512

his death (reliance damages). According to Milton’s bookkeeper (who was also Acting Secretary
of the School’s Executive Board from 1988-1990), total restitution and reliance damages,
excluding interest, is approximately $1,055,853.75. As to the latter, the Estate seeks an order
mandating that the School restore its legal name to the Milton 1. Schwartz Hebrew Academy as
well as grades K-8, the original building on the Hillpointe campus, and the campus itself.

With regard to the dispute concerning the $500,000 bequest to the School in Milton’s Last
Will and Testament, the Estate claims that the bequest lapsed because it was made specifically to
“The Milton I. Schwartz Hebrew Academy,” the School bearing Milton’s name, which no longer
exists. The Estate contends that the bequest lapses as a matter of law because (1) there is no
“Milton 1. Schwartz Hebrew Academy”; (2) there is no successor clause in the Will; and (3) any
failed gifts pass through to the residual beneficiary which is Milton’s trust. Altematively, if the
Court determines that there is a latent ambiguity, all of the extrinsic evidence that Estatc
anticipates will be admitted at trial overwhelmingly demonstrates that Milton’s intent was for the

bequest to be given to the school bearing his name.
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II.
LIST OF ALL CLAIMS FOR RELIEF

A. THE ESTATE’S CLAIMS (PETITION FOR DECLARATORY RELIEF AND SUPPLEMENT)

1. Construction of Will (First Claim for Relief, pp. 6-7)

The Estate secks a declaratory judgment from the Court that the $500,000 bequest to the
School in the Last Will and Testament of Milton I. Schwartz lapsed because there is no existing
entity named after Milton I. Schwartz on a perpetual basis.

2. Fraud in the Inducement (Second Claim for Relief, p. 7)

The elements of fraud in the inducement are as follows: (1) a false representation made by
the Board of Trustees to Mr. Schwartz; (2) the Board of Trustees’ knowledge or belief that the
represcntation was false (or knowledge that it had an insufficient basis for making the
representation); (3) the Board of Trustees’ intention therewith to induce Mr. Schwartz to consent
to the agrecment; (4) Mr. Schwartz’s justifiable reliance upon the Board of Trustees’
misrepresentation; and (5) damages to Mr. Schwartz resulting from his reliance. See JA. Jones
Const. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 290 (2004).

Based on the anticipated evidence to be admitted at trial, it is clear that the Board of
Trustees represented to Mr. Schwartz that the name of the School would be changed to MISHA in
perpetuity on multiple occasions. Either these representations were false or the School breached
its agreement when it took affirmative steps to change the name of the school.

After the School’s initial breach of their agreement in the early 1990s, Mr. Schwartz
ceased providing financial support to the School. Realizing the School needed additional funding,
and taking into account that Mr. Schwartz was a major donor, in 1996, the Board of Trustees
again represented to Mr. Schwartz that it would rename the school to MISHA in perpetuity in
order to induce Mr. Schwartz to resume his financial donations and contributions to the School.

As a result of the Board’s representations and conduct, Mr. Schwartz resumed his
financial contributions and solicitation. Moreover, and in reliance upon the School’s
representations, Mr. Schwartz devised a specific bequest within his Will to provide additional

financial assistance to MISHA after his death, As such, Mr. Schwartz justifiably relied upon the

4 of 11
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school’s representations.

The Estate secks both declaratory relief concerning the voidability of the $500,000

bequest and damages proximately caused. The Estate also seeks punitive damages.
3. Breach of Contract (Fifth Claim for Relief, p. 9)

The Schwartz Naming Rights Agreement is a valid and enforceable contract under Nevada
law. The Estate seeks damages and specific performance to remedy the School’s breach of the
Schwartz Naming Rights Agreement. As to the former, the Estate seeks reimbursement of the
initial $500,000 that Milton gave a consideration for the Schwartz Naming Rights Agreement
(restitution damages) and reimbursement of the additional gifts Milton made from 1989 through
his death (reliance damages). According to Milton’s bookkeeper (who was also Acting Secretary
of the School’s Execcutive Board from 1988-1990), total restitution and reliance damages,
excluding interest, is approximately $1,055,853.75. As to the latter, the Estate seeks an order
mandating that the School restore its legal name to the Milton I. Schwartz Hebrew Academy as
well as grades K-8 and the original building on the Hillpointe campus.

4, Promissory Estoppel (Sixth Claim for Relief, pp. 9-10)

Even if the Schwartz Naming Rights Agreement is not a legally enforceable contract,
Milton nevertheless relied on the School’s promise to his detriment. The Estate is, therefore,
entitled to restitution of all monies that Milton gave the School in reliance of the School’s
promise, which, excluding prejudgment interest, is approximately $1,055,853.75.

1118
LIST OF AFFIRMATIVE DEFENSES
A, THE ESTATE’S AFFIRMATIVE DEFENSES
1. Bequest Void for Mistake (Third Claim for Relief, p. 8)
2. Offset of Bequest Under Will (Fourth Claim for Relief, p. 8; Objection to School’s
Petition, at p. 7)
3. Revocation of Gift and Constructive Trust

4. Fraud in the Inducement (Objection to School’s Petition, at p. 7)
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IV.
LIST OF CLAIMS OR DEFENSES TO BE ABANDONED

A. FOR THE ESTATE

1. Affirmative Defense - Bequest to the School is abated.
V.
LIST OF ALL EXHIBITS

Please refer to the Joint Exhibit List attached hereto at Exhibit A.

Exhibits 1 through 63 are the parties Joint (agreed upon) exhibits.

Exhibits 100 through 156 are The Estate’s exhibits.

The Estate reserves the right to use certain demonstrative exhibits at time of trial which
may not have been previously designated within the Parties’ Exhibit List. The Estate also
reserves the right to object to any exhibit being offered by any party herein which has not been
previously produced during the normal course of discovery proceedings as mandated by NRCP
16.1. The Parties further reserve the right to object to any demonstrative exhibit used at the time
of trial by any other Party in this matter.

VI
EVIDENTIARY AGREEMENTS

The partics have stipulated to the admissibility of exhibits 1 through 63, on Exhibit 1,
attached hereto. The Estate has stipulated to only authenticity and foundation as certain exhibits
identified by the School. The following is a table setting forth each exhibit identified by the

School that the Estate has stipulated to authenticity and foundation:

Exhibit No. Description

203 authenticity only | Naming Rights — Legacy Gifts & Corporate Money. Author: Terry Burton

204 Attachment to Certificate of Amendment to Articles of Incorporation of the
Milton I. Schwartz Hebrew Academy, Resolutions of the Board of Trustees

205 IRS form 706 - Redacted pages re: Charitable Bequests:  Milton L
Schwartz Hebrew Academy Education/Religious in the amount of $500,000.

206 Trustees meeting minutes and Agenda

208 Hebrew Academy Board Meeting

211 The Dr. Miriam and Sheldon G. Adelson School The Milton I Schwartz
Hebrew Academy Board Meeting - Let from PNAIS Pacific Northwest
Association

6of11
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212 The Dr. Miriam and Sheldon G. Adelson School The Milton 1. Schwartz
Hebrew Academy Board of Trustees Meeting.
215 Adelson Educational Campus Board of Trustee Meeting

217 authenticity only

From Chaos to Order. Author; Tamar Lubin Saposhnik, Ph.D.

VIL

LIST OF WITNESSES

THE ESTATE’S WITNESSES

1.

Jonathan Schwartz

c/o Solomon Dwiggins & Freer, Ltd.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129

Dr. Miriam Adelson

¢/o Kemp Jones & Coulthard
3800 Howard Hughes Parkway
Las Vegas, Nevada 89169

Sheldon Adelson

¢/0 Kemp Jones & Coulthard
3800 Howard Hughes Parkway
Las Vegas, Nevada 89169

Custodian of Records for

The Dr. Miriam and Sheldon G. Adelson Educational Institute
c/o Kemp Jones & Coulthard

3800 Howard Hughes Parkway

Las Vegas, Nevada 89169

Susan Pacheco

c/o Solomon Dwiggins & Freer, Ltd.
9060 W. Cheyenne Avenue

Las Vegas, Nevada 89129

Neville Pokroy

653 Town Center Drive
Building 2, Suite 70
Las Vegas, Nevada 89144

Roberta Sabbath
2550 Hayesville Avenue
Henderson, Nevada 89052

Lenard Schwartzer

¢/o Schwartzer & McPherson Law Firm
2850 S. Jones Boulevard, Suite 1

Las Vegas, Nevada 89146

70fll
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9. Paul Schiffman
325 Main Street, Apt. 4B
White Plains, NY 10601
10. Samue! Ventura
4431 S. Eastern Avenue, Suite 2
Las Vegas, Nevada 89119
11. Carol Zucker
¢/o Kamer Zucker Abbot
3000 West Charleston Boulevard, Suite 3
Las Vegas, Nevada 89102

12. Dan Saposhnik
1025 Sable Mist Court
Las Vegas, Nevada 89144

13.  Layne T. Rushforth, Esq.
Rushforth Lee & Kiefer LLC
1707 Village Center Circle, Suite 150
Las Vegas, Nevada 89134

14.  Rabbi Yitzchak Wyne
Young Israel Aish Las Veggas
9590 W. Sahara Avenue
Las Vegas, Nevada §9117

The Estate reserves the right to call any other witnesses identified in their NRCP
16.1(a)(3) disclosures for any purpose.
VIIL
BRIEF STATEMENT OF EACH PRINCIPAL ISSUE OF LAW WHICH MAY BE
CONTESTED AT THE TIME OF TRIAL
A. THE ESTATE

1. The School has waived the affirmative defenses of statute of frauds and
statute of limitations.

The School has never filed a responsive pleading to the Estate’s pleading. Accordingly, all
defenses which are required to be affirmatively pled pursuant to NRCP 8(c), including, but not
limited to, statute of limitations and statute of frauds, have been waived. See Elliof v. Resnick, 114
Nev. 25, 30, 952 P.2d 961, 964 (1998) (“If affirmative defenses are not pleaded or tried by
consent, they are waived.”) (citing Idaho Resources v. Freeport-McMoran Gold, 110 Nev. 459,
874 P.2d 742, 743 (1994)); Webb v. Clark Cty. Sch. Dist., 125 Nev. 611, 620, 218 P.3d 1239,
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1245 (2009) (holding that a party may waive a statutory affirmative defense if the party fails to
timely raise it); Hubbard v. State, 110 Nev. 671, 877 P.2d 519 (1994) (holding that a statute of
limitations defense is a non-jurisdictional defense that must be asserted by the defendant or else it
is waived); and Coray v. Hom, 80 Nev. 39, 40, 389 P.2d 76, 77 (1964) (concluding that the
affirmative defense of statute of frauds not pleaded affirmatively was waived). Moreover, the
deadline for the School to present and/or amend pleadings to include an affirmative defense of
statute of limitations and/or statute of frauds was years ago. See NRCP 16.1(c)(6) (deadline to
amend pleadings 90 days prior to close of discovery). Accordingly, the School should be
prectuded from asserting said defenses prior to and during trial.

2. The School could not demand from Milton additional comsideration for
continued performance of the Schwartz Naming Rights Agreement.

On May 25, 2018, Sheldon Adelson was deposed. During his deposition, Mr. Adelson
testified that the School removed Milton’s namesake from the School because his Will did not
include an approximate $2 million that Milton allegedly committed to. It is well-settled in Nevada
that the “preexisting duty rule” bars a contracting party from demanding additional consideration
from the other party on the threat of refusing to continue to perform preexisting contractual
obligations:

Where two parties have entered into a bilateral agreement. it will often occur that

one of the parties. having become dissatisfied with the contract, will refuse to

perform or to continue performance unless he is promised or paid a greater

compensation than that provided in the original agreement.... [Tlhe question arises
whether the new [agreement to pav more monev] is enforceable.

As a matter of principle. the second agreement must be held invalid., for the

performance bv the recalcitrant contractor is no legal detriment to him whether

actuallv given or merely promised. since. at the time the second agreement was

entered into. he was already bound to do the [performancel. nor is the

performance or promise to perform under the second agreement a legal benefit to

the promisor. since he was alreadv entitled to have the [performancel.

This principle is commonly known as the preexisting duty rule and is recognized
in Nevada,

Zhang v. Eighth Jud Dist. Ct., 120 Nev. 1037, 104041, 103 P.3d 20, 23 (2004) (abrogated on
unrelated grounds by Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 181 P.3d 670
(2008)); see also County of Clark v. Bonanza No. 1, 96 Nev. 643, 650-51, 615 P.2d 939, 944
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(1980) (“Consideration is not adequate when it is a mere promise to perform that which the
promisor is already bound to do.”)

Here, the School was already legally obligated to hold itself out as the Milton I. Schwartz
Hebrew Academy in perpetuity pursuant to the Schwartz Naming Rights Agreement.

Accordingly, Mr. Adelson’s testimony is irrelevant because the School already owed Milton a

preexisting duty.
X.
TRIAL TIME ESTIMATE
Two to three weeks.
XI.

OTHER MATTERS TO BE ADDRESSED BY COURT BEFORE TIRAL

None at this time.

Dated this 6% day of August, 2018.

/s/ Alexander G. LeVeque
By:

Alan D. Freer (#7706)

Alexander G. LeVeque (#11183)
SoLOMON DwIGGING & FREER, LTD.
9060 West Cheyenne Avenue

L.as Vegas, Nevada 89129

Attorneys for A. Jonathan Schwariz,
Executor of the Estate of Milton I. Schwartz
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CERTFICATE OF SERVICE

I HEREBY CERTIFY that on the 6™ day of August, 2018, pursuant to NRCP 5(b)(2)(B), I
placed a true and correct copy of the foregoing THE ESTATE’S PRETRIAL
MEMORANDTUM in the United States Mail, with first-class postage prepaid, addressed to the
following, at their last known address, and, pursuant to EDCR 8.05 (a) and 8.05 (f) and Rule 9 of
N.E.F.C.R., caused an electronic copy to be served via Odyssey, to the e-mail addresses noted

below:

KEMP JONES & COULTHARD, LLP
J. Randall Jones, Esq.

Joshua D. Carlson, Esq.

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, NV 89169

Attorneys for The Dr. Miriam and Sheldon G. Adelson
Educational Institute

/s/ - Sherry Curtin-Keast
An Employee of Solomon Dwiggins & Freer, LTD.

005520
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Case No.: 07P61300

Department: 26/Probate

In the Matter of the Estate of

MILTON L. SCHWARTZ, Deceased.

ESTATE’S EXHIBIT LIST

Hearing/Trial Date: 08/20/2018-08/31/2018
Judge: The Honorable Gloria Sturman

Court Clerk: Lotna Shell

Recorder/Reporter: Kerry Esparza

Solomon Dwiggins & Freer, Ltd.

Alan D. Freer, Esq.
Alexander G. LeVeque, Esq.

Counsel for the Estate of Milton I. Schwartz:

Counsel for The Dr. Miriam and Sheldon G. Adelson

Educational Institute:

Kemp, Jones & Coulthard, LLP

Randall Jones, Esq.
Joshua Carlson, Esq.

Exhibit

Exhibit Description Date

Obj.

Date

005521

JOINT

Offered

Admitted _

00/00/0000

.Ad.él-sbn. Prei) .Brochuré |

02/16/1990

Assessor’s Parcel Ownership History for
APN: 138-19-516-001

08/22/1990

Certificate of Amendment of the Articles of
Incorporation of The Hebrew Academy

005521

10/18/1990

Minutes of the Board of Trustees of The
Milton I. Schwartz Hebrew Academy

12/19/1990

Bylaws of The Milton 1. Schwartz Hebrew
Academy

04/09/1991

Quitclaim Deed

06/18/1992

The Milton L. Schwartz Hebrew Academy
Board Meeting Minutes

07/27/1992

Bylaws of The Milton [. Schwartz Hebrew
Academy

12/21/1992

Complaint for Declaratory and Injunctive
Relief, The Board of Directors of the Milton
I. Schwariz Hebrew Academy v. The
Second Board of Directors of The Milton L
Schwartz Hebrew Academy, et al.

10

04/14/1994

Certificate of Amendment of Articles of
Incorporation-Milton [. Schwartz Hebrew
Academy

11

08/25/1994

The Hebrew Academy Board Meeting
Minutes

12

10/19/1994

Certificate of Amendment to the Articles of
Incorporation of the Milton I. Schwartz
Hebrew Academy

13

05/07/1996

Minutes of The Hebrew Academy
Emergency Board Meeting

**R=Relevancy, H=Hearsay, A=Authenticity, P=Parol Evidence Rule

EXHIBIT 1
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Estate’s Exhibit List
In the Matter of the Estate of Milton 1. Schwartz

Case No. 07P61300

005522

005522

14 05/19/1996 Minutes of the Hebrew Academy
Emergency Board Meeting

15 03/21/1997 Certificate of Amendment of Articles of
Incorporation of The Hebrew Academy

16 02/09/1999 Hebrew Academy Board Meeting minutes

17 04/14/1999 Bylaws of The Milton 1. Schwartz Hebrew
Academy

18 03/07/2000 Hebrew Academy Board Meeting minutes

19 02/11/2003 Milton 1. Schwartz Hebrew Academy
Minutes of Board of Trustees

20 05/13/2003 The Miiton [. Schwartz Hebrew Academy
Board Meeting minutes

21 01/13/2004 The Milton 1. Schwartz Hebrew Academy
Board of Trustees Meeting minutes

22 02/05/2004 Last Will and Testament of Milton L
Schwartz with Codicils

23 06/06/2005 The Milton I. Schwartz Hebrew Academy
Board of Trustees Meeting Minutes

24 01/10/2006 CV of Paul Schiffman

25 01/10/2006 The Milton I. Schwartz Hebrew Academy.
Paul Schiffman accepted the position as
Head of School.

26 01/10/2016 Hebrew Academy Board Meeting and
agenda

27 02/21/2006 The Milton I. Schwartz Hebrew Academy
Board of Trustees Meeting minutes

28 04/10/2006 The Dr. Miriam and Sheldon G. Adelson
Educational Campus Board of Trustees
Meeting

29 05/09/2006 The Milton 1. Schwartz Hebrew Academy
Board of Trustees Meeting minutes

30 09/06/2006 The Milton 1. Schwartz Hebrew Academy
Executive Board of Trustees Meeting
minutes

31 10/05/2006 The Milton [. Schwartz Hebrew Academy
Executive Board of Trustees Meeting
Minutes

32 11/08/2006 Executive Committee Meeting Minutes

33 11/21/2006 Press Release, Groundbreaking Ceremony
Held for The Dr. Miriam & Sheldon G.
Adelson School

34 03/14/2007 The Milton I Schwartz Hebrew Academy,
The Dr. Miriam and Sheldon G. Adelson
School, Executive Board of Trustees
Meeting Minutes

35 03/16/2007 Letter from Naomi Guy to Parents

36 03/20/2007 The Dr. Miriam and Sheldon G. Adelson
School, The Milton L Schwartz Hebrew
Academy Board of Trustees Meeting
minutes

Page 2
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Estate’s Exhibit List
In the Matter of the Estate of Milton 1. Schwartz

Case No. 07P61300

005523

37

05/08/2007

The Dr. Miriam and Sheldon G. Adelson
High School, The Milton I. Schwartz
Hebrew Academy Board of Trustees
Meeting minutes

38

08/14/2007

Certificate of Death, Milton I. Schwartz

39

09/05/2007

The Dr. Miriam and Sheldon G. Adelson
School, The Milton I. Schwartz Hebrew
Academy Executive Board of Trustees
Meeting minutes

40

10/09/2007

The Dr. Miriam and Sheldon G. Adelson
School, The Milton L. Schwartz Hebrew
Academy Board of Trustees Meeting
minutes

41

10/11/2007

Petition for Probate of Will and Codicils
and for Issuance of Letters Testamentary

42

12/13/2007

The Dr. Miriam and Sheldon G. Adelson
High School, The Milton L. Schwartz
Hebrew Academy, Board of Trustees
Meeting minutes

43

12/13/2007

The Milton I. Schwartz Hebrew Acadeny
Resolutions of the Board of Trustees

44

12/13/2007

Letter from Adelson Family Charitable
Foundation to Victor Chaltiel, Chairman of
the Board of Trustees of The Milton .
Schwartz Hebrew Academy

45

02/08/2008

The Dr. Miriam and Sheldon G. Adelson
Educational Campus Comprehensive
Campaign Organization Chart and charts

005523

46

02/12/2018

The Milton I. Schwartz Hebrew Academy
Resolutions of the Board of Trustees

47

03/05/2018

The Adelson Educational Campus Milton I
Schwartz Hebrew Academy Executive
Board of Trustees Meeting,

48

03/05/2008

The Adelson Educational Campus Milton L.
Schwartz Hebrew Academy Executive
Board of Trustees Meeting and The Adelson
Educational Campus Milton I. Schwartz
Hebrew Academy February 12, 2008

49

03/11/2008

The Milton I. Schwartz Hebrew Academy
Meeting Minutes of the Board of Trustees

50

03/11/2008

The Milton I. Schwartz Hebrew Academy
Resolutions of the Board of Trustees

51

03/21/2008

Certificate of Amendment to Articles of
Incorporation for Nonprofit Corporation

52

08/28/2008

Letter from A. Jonathan Schwartz to Paul
Schiffman

53

00/00/2009

Brochure entitled "The Adelson Educational
Campus "Where your child's 2009 tuition
dollar goes."

54

02/18/2009

Adelson Educational Campus Executive
Board of Trustee Meeting

Page 3
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Estate’s Exhibit List
In the Matter of the Estate of Milton 1. Schwartz

Case No. 07P61300

005524

005524

55 05/10/2010 Letter from A. Johnathan Schwartz to
Sheldon G. Adelson

56 06/08/2010 Minutes for Adelson Educational Campus
Board of Trustees Meeting minutes

57 10/04/2010 Dr, Miriam and Sheldon G. Adelson
Educational Institute Secretary's Certificate
and Resolutions of the Board of Trustees

58 10/05/2010 Adelson Education Campus Executive
Board of Trustee Meeting

59 12/31/2012 Gift Agreement from Dr. Miriam and
Sheldon G. Adelson Educational Institute of
$50,000 to the Adelson School

60 01/08/2013 The Dr. Miriam and Sheldon G. Adelson
Educational Campus, Board Meeting
minutes

61 05/03/2013 Petition to Compel Distribution, for
Accounting and for Attorneys’

62 05/28/2013 Petition for Declaratory Relief

63 05/23/2018 Adelson Education Campus Website
printout

64 05/23/2018 Adelson Campus Website printout —
“Education for Life”

| THE ESTATE OF MILTON L SCHWARTZ S

100 | 00/00/0000 Website Printout for Adelson Educatmndl
Campos

101 | 00/00/0000 Adelson Campus Website Printout

102 00/00/0000 Chairman’s Report, Victor Chaltiel

103 | 00/00/0000 Milton Schwartz Hebrew Academy, MIS
Contributions/Donations
(CONFIDENTIAL)

104 | 00/060/0000 Bylaws of The Milton 1. Schwartz Hebrew
Academy

165 | 00/00/0000 Las Vegas Review Journal Article, dated
December 9, “Setting for Hebrew Academy
inspiring

166 | 01/28/1987 Bylaws of The Hebrew Academy

107 | 10/23/1987 Letter from Joana Poster to Lenard E,
Schwartzer

108 1 08/04/1989 The Hebrew Academy, Minutes of the
Board of Trustees

109 | 08/14/1989 The Hebrew Academy, Minutes of the
Board of Trustees, Special Meeting

110 | 08/14/1989 Copies of Checks Payable to the Hebrew
Academy from Milton L. Schwartz

111 | 08/14/1989 Letter to Milton 1. Schwartz

112 | 08/21/1989 Las Vegas Sun Article, “Academy given
$500,000

113 10/02/1989 Letter from Carolyn & Oscar Goodman to
Milton Schwariz

Page 4
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Estate’s Exhibit List
In the Matter of the Estate of Milton I. Schwartz

Case Ne. 07P61300

005525
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114 10/17/1989 Letter from Milton 1. Schwartz to Carolyn
Goodman (EST-00037)

115 | 01/18/19%0 The Hebrew Academy Board of Trustees
Minutes

116 | 08/30/1990 Letter from Fredric I. Berkley, Esq. to
Milton 1. Schwartz

117 10/11/1990 Letter from ELenard Schwartzer to Jack
Wallis, Nevada State Bank

118 12/14/1990 Memo No. 12 to Parents from Dr. Tamar
Lubin

119 | 01/11/1991 Article, “Mezuzah Ceremony Highlights
Milton II Schwartz Hebrew Academy
Dedication

120 07/17/1992 Letter from Lenard Schwartzer to Milton L
Schwartz

121 | 07/24/1992 Letter from Daniel Goldfarb to Milton L.
Schwartz

122 12/16/1992 The Hebrew Academy Executive Board
Meeting Minutes

123 | 02/15/1993 Supplemental Affidavit of Michael Novick

124 | 02/22/1993 Supplemental Affidavit of Milton 1.
Schwartz

125 | 03/11/1993 Affidavit of Tamar Lubin aka Tamar Lubin
Saposhnik

126 | 03/31/1993 Second Supplemental Affidavit of Milton L
Schwartz

127 | 02/22/1994 Letter from Milton Schwartz to R. Epstein

128 | 07/26/1994 Stipulation and Order for Dismissal with
Prejudice

129 | 08/10/1995 Letter from Milton I. Schwartz to Fred
Berkley

130 | 05/23/1996 Letter from Roberta Sabbath to Milton L
Schwartz

131 04/14/2003 Article titled, “Adelsons announce gift at
gala to build new Hebrew School”

132 | 00/00/2006 Announcement of informational meeting for
The Adelson School

133 | 01/10/2006 Dr. Miriam & Sheldon Adelson College
Preparatory School Update

134 | 05/08/2006 Letter from Victor Chaltiel and Rhonda
Gilyman to Hebrew Academy Board
Members and Campus Project Leaders

135 | 05/22/2006 Letter from Meyer L. Bodoff,
President/CEQ, United Jewish
Community/Jewish Federation of Las Vegas
to Milton I. Schwartz Hebrew Academy

136 | 00/00/2006 Tuition Fee Schedule for 2006-2007 School
Year for The Milton 1. Schwartz Hebrew
Academy

137 | 00/00/2007 Tribute Journal Order Form for the 2007
Gala

Page 5
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Estate’s Exhibit List
In the Matter of the Estate of Milton 1. Schwartz

Case No, 07761300

005526

138

00/00/2007

In Pursuit of Excellence Commemorate
Booklet for Gala Honoring Miiton L.
Schwartz

139

05/17/2007

Article, “Schwartz receives Pursuit of
Excellence Award at gala”

140

06/21/2007

Video of Interview between Dr. Miriam
Adelson and Milton L. Schwartz

141

06/21/2007

Partial DVD Transcription of Milton L.
Schwartz Interview

142

00/00/2008

Proposed Calendar for 2008-2009 School
Year of The Milton [, Schwartz Hebrew
Academy/The Dr. Miriam & Sheldon G.
Adelson School

143

01/10/2008

The Dr. Miriam and Sheldon G. Adelson
Educational Institute Board of Trustees
Meeting minutes

144

02/08/2008

Kay Lau & Associates, Comprehensive
Campaign Brochure, The Dr. Miriam and
Sheldon G. Adelson Education Campus,
The Gift of Education for Life

145

04/17/2008

Letter from Paul Schiffman to A. Jonathan
Schwartz

146

(5/28/2008

Letter from the 2008 Gala Commitiee to A.
Jonathan Schwartz

147

00/00/2009

The Dr. Miriam and Sheldon G. Adelson
Educational Campus, The Adelson Middle
& Upper School, The Milton I. Schwartz
Hebrew Academy School Calendar for
2009-2010

005526

148

03/04/2010

Letter from Davida Sims to Jonathan
Schwartz

149

06/28/2010

The Milton 1. Schwartz Hebrew Academy
mailing to Johnathan Schwartz

150

12/02/2011

Letter from the 2011-2012 Gala Committee
to Jonathan Schwartz

151

04/12/2013

Secretary of State Documents)

152

05/20/2014

Declaration of Susan Pacheco

153

01/29/2015

Expert Report of Rabbi Yitzchak Wyne

154

Steve Wessles DVDs:

Milton IS 1-5-07 #1 INT 2;

Milton Int 5/26/07 3;

Milton Int #1 & Miriam 6/12/07;
Milton Int. #2 & Mirian 6/12/07 5;
*2007 — Milton & Kids Library
Victor Int 1;

School Shoot #2;

Adelson High Ground Breaking JVC
HDV Camera 11/21/06;

Adelson High Ground Breaking;
Milton Pigeons;

Int. Tape #1 Paul 8. & Victor;

opp op

Rt SR
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Estate’s Exhibit List

In the Matter of the Estate of Milton 1. Schwartz

Case No. 07P61300

005527

k. Milton I Schwartz “That’s My
Story”™ 60 minutes; and
I. Milton 1. Schwartz: Three Movies;
1. Miiton L. Schwartz: That’s My
Story 60 minutes

155 08/05/2018, Tmage of The Milton Il
Schwartz Hebrew Academy

156 08/05/2018, Google Maps Overview of
99700 Hillpointe Road

005527
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A. Jonathen Schwartz

ESTATE OF MILTON L SCHWARTZ

2293 Duneville Street
Las Vegas, NV 89145

May10, 2010

Mr. Sheldon G, Adelson
MILTON 1. SCHWARTZ HEBREW ACADEMY BOARD
9700 W. Hiiipointe Road

Las Vegas, NV 89134
Vie: Hapd Delivery, Certified Mail & Facsimile
Dear Board Members:

1 am writing this letter in an atternpt to finalize a bequest made by my father in his Will to
the Milton L Schwartz Hebrew Academy (“MISHA™ in the amount of $500,000 (the “Bequest™).
! have made several attempts to finalize the Bequest to the MISHA since my father passed away
in 2007, 1take my duty fo fulfill my Dad’s wishes extremely scricusly. | have done everything
within my power over the last two and one half years to make certain that my Dad*s wishes are
carried ot precisely as provided for in his Will. -

[ have met with Paul Schiffman (“Paul™ at least four times about the Bequest and 1 have
met with Victor Chaltie} (*Victor”) twice, While Paul has been very gracious, my attempts to
iegally finalize the Bequest have been ignored by the Board, I'm: not cextain why the Board has
reacted this way, but I know it would be in the best interest of the MISHA to have the Bequest
completed. Again, I'm writing this last letter as afinal attempt 1o conchele the Béquest.

- A knowiedge of the history of the MISHA is important. My Dad’s history with the Schoot
pre-dates itg current [ocation by several years. To list everything my Dag did for the MISHA and
its predecessors would fill volumes. My Dad was instrumental in the Howard Hughes
Corporation’s gift of the land where the MISHA and the Adelson High Schosl currently sits (the
“Land™). My Dad was instrumerital in develcpmg the ‘original MISHA building. My Dad
financially supported the school for years and managed its day to day affairs lovingly. At the end
of every school year, my Dad, along with a few other families, stepped up and funded whatever
cash flow losses the MISHA had incurred.  Tuition revenue was never enough to fund the
MISHA’s operations. Without those eritical donations from my Drad years ago, the MISHA would
have ceased operating long ago.

Milton [. Schwartz personally gave, and more importantly raised, several million doflars for
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the MISHA before many of the current board members became involved. Some of you are aware
of my Dad’s fund-rajsing because be raised those dollars from you or your families. Beyond the
money, my Dad joved the school and was proud to spend his time making certain that kids in Las
Vegas could obtain a quality Jewish education. Please remember, without Milton L. Schwertz,
there would be no school. There would be nothing for generous philanthropists like the Adelsons
and others to build upan. I urge younot to forget about the MISHA's history.

As I'm sure you're aware, the purpose of the Bequest was to fund scholarships for Jewish
Chiidren only. As the executor of my Dad’s estate, | have a fiduciary duty to make certain that my
Dad’s wishes are respected and carried out. | have numerous ictters, contracts, by-iaws,
documents, ete. (the “Agreements”) between the school and my Dad which clearly speil out tha
the school is to be known as the MILTON 1. SCHWARTZ HEBREW ACADEMY in perpetuity.
To be clear, “in perpetuity” means forever; that’s not something one can change. I've inciudad just
of few of the Agrements for your referance.

1 met with Victor Chaltiel twice in February and March of 2010 during which I made
another attempt to finalize the Bequest Mk, Chaltiel-and [ had lunch together with.Paul Schiffman
and met another time at the School to talk about ways we could satisfy my family and the
Adelsons, [ clearly realize that the Adelsons have made & tremendous gift to the School and they
deserve to be recognized for their gift.. However, the Adelson’s recognition cannot be at the
expense of the history of the School.. Milfon I Schwartz is 8 big pert of the history of the schooi
and that's why the school agreed to be named afier him (inwriting, several times):

The attached agreement is what | supplied to both Paul Schiffiman and Vielor Chaitiel back
n early March (“Draft Settlement”). The Draft Settlement substantially represents what was
discussed in my meetings with Victor and Paul, afthough it was never signed. 1 simply can’t
undersiand why the Draft Settlement didn*t get signed so that we could complete this matter. By
the way, despite my attempts to finalize the Baquem being 1gnorcd, [ have continued to financiatly
support the MISHA.

I fee} compelled to mention a few things regarding how the Schoot is named, While the
Adelson’s gifis have been remarkable and they deserve to be commemorated, it was agreed that
only the High School would be known as the “Adelson High School”. The fact that the School on
Hilipointe was named the Miltos L Schwartz Hebrew Academy in perpetuity pre-dates the
Adelsons involvement by several years (“High School Naming™). The High School Naming and
the fact that the Milton I Schwartz Hebrew Academy constitutes grades K-Eighth is clearly
evidenced by the Agreements and the gala documents (signed by Mr. Adelson and Mr. Chaitiel)
from 2007 (“2007 Gala Docs )(enclosed). [ regret having to state the following but given what
I've been told by one member of the Board, I have no choice; should my Dad*s memory and its
commemoration ai the MISHA be rcduced or oompro:msad in any manner, I will be compelled to
take appropriate legal actlon.

The fact that the School has apparently been re-titled the Adelson Edéua‘cional Campus and

- that the middle school has been re-named the Adelson Middle Scheol violates the Agreeiments and

the 2007 Gala Docs. Again, the Adelsons made a tremendous gift and it deserves to be recogriized.
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Despite the terms of the Agreements end the 2007 Gala Docs, for purposes of settlement end to do
what is best for the schools, I believe (contingent upon the Settlement Agreement being executed)
that the naming of the varicus institutions should be left as they currently are. Please refer to the
attached Settiement Agreement for a complete explanation.

The Deaft Settlement basically aceapts what the school is already doing despite the fact that
some of what the school has done in the-last 2 and ¥ years breaches the Agreements, This
setffement is meant to respect the history of the school and to facilitate its future. - Iam somy to
have to go to the lengths of creating & settlement agreement to complete this Begoest, tut a
settlement agreement was necessary given the circarnstances.

As I've commented, my Dad left $500,000 to the MISHA. The amount of the Bequest
clearly says $500,000 in his Will. As my Dad’s Executor, | dor't have the anthority to give any
more money 1o the MISHA from my Dad’s Estate. My Dad never committed to giving any amoun?
in excess of the Bequest in his Will. If ke had agreed to give miore, itwould have been
memorialized in his Will the same day.

T have included a pew draft settlerment agreement which simply changes the dates for
execution and provides two weeks to fund the Bequest:should the setfiernent be executed. If the
attached settlerment agreement is not execited and returned to me by May 31, 2010, my offer to
setfle this dispute will automatically terminate, really hope that we can conclude this matter
amicably as [ frankly find the whole issve to be distasteful, -Any kind of dispute reflects poorly on
the School, the Board and all of the parties involved. 1urge the board of the MISHA to.vote to
adopt the attached settlement 50 that 1 cin complete the Bequest.

Sincerely yours:

,if =

A Jﬂndih.m Schw
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AGREEMENT BETWEEN THE ESTATE OF MILTON L SCHWARTZ
AND THE MILTON I. SCHWARYZ HEBREW ACADEMY

This Agreement {the “Agreement”), made and entered into this day of May, 2010

by and between the Estate of Milton §. Schwartz (“Estate™), the Miiton I. Schwariz Revocable
Family Trust (“Trust”), by and through its Executor and Trusiee, A. Jonathan Schwartz
(*Schwartz”) and the Milton 1. Schwariz Hebrew Academy (“MISHA™) and the Adelson
Educational Campus and or the Adelson Schoof (cotlectively, “Adelson Schoel”), by and through
its President, Victor Chaltiel {“Chaltiel") with reference to the following facts:

A,

At section 2.3 of the Last Will and Testament of Milion I Schwartz dated February 5,
2004 (the “WIill"), the Will provides, in pertinent part, a bequest to the MISHA in the
arnount of $500,000 in the form of seconties (siocks, bonds or cash) with the largest
profit so that the Estate can take advantage of the low cost basis and increased price as
directed in the sole discretion of the Executor (Jonathan Schwartz) (the “Bequest™). The
purpose of the Bequest is to fund scholarships for Jewish children only (“Purpose”).

Pursuant to the Clark Covnty Assessors Office, the MISHA is situated on the land known
as (parcel number 138-19-516-001} (the “Land™},

The term the “Sehaol” or the “Schools™ herein shall refer coltectively 1o the Milton 1.
Schwartz Hebrew Academy, the Adelson School, and or the Adelson Educational
Campus. <

NOW, THEREFORE, in consideration of the mutuai promises, covenants and agreements herein
contained, the parties promise, covenant and agree as {ollows:

M

&)

(3)

Contingent upon all signatories execution of the Agreement by May 31, 2010 and
delivery of the Agreement by that date to Schwartz, the Bequest shalt be made to MISHA
no Jater than June 14, 2010.

The school tocated on the Land (grades Pre-X through Fourth) and at any new location
shall be known in perpetuity as the M¥ton [ Schwariz Hebrew Academy. Any and all by-
iaws, agreements, articles of incorporation, operating agresments cr other documents
associated with the Schoals located on the Land or at any new location shali heretofore,
and in perpetuity, identify grades Pre-K through Fourth as the Milton I Schwartz Hebrew
Academy.

The MISHA shall prominently depict signage on the face of the building housing the Pre-
K through Fourth grades (facing Hilipointe Ave.) (situated on the Land) and at any new
location, and af al} entrances therefore, exclusively identifying it (and regularly
maintaining it) as the AMilton L Schwartz Hebrew Academy so that it is clearly evident te
the public that it is known as the Milton [ Schwariz Hebrew Acadenty. The sign facing
Hillpointe Ave., located or. the MISHA as of March 3, 2010 is acceptable to Schwartz,
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Al} letter-head, stationary, corresporidence, promotionel material, websites, business
cards, fundraisers, advertisements, etc. (hereinafter, “Media™) associated with the Schools
shall ciearly and prominently identify the Milton I Schwarrz Hebrew Academy as grades
Pre-X through Fourth in perpetuity.. All Medie shall depict a logo bearing the hame, the
Milion I. Schwartz Hebrew Academy (in bold, all capped letters), no smelier than any
other logo located on the face of sald Media, to be reasonably approved of by the Trust
and the Schools (“Logo™. The foregoing shall be completed no later than the start of the
2010-201) school year, Por purposes of clarification, the 2008 Logo of the Miiton I.
Schwartz Hebrew Academy which appeared on that certain tax receipt dated May 28,
2008 (attached hereto) is acceptable with the exception that the wording “MILTON 1L
SCHWARTZ™ shall be in 8}l capital letters, bolded.

The interior main enftrance of the MISHA shall prominently house 2 painfihg and or
photograph of Milton 1. Schwartz (“MIS”™) in perpetuity, to be approved of by Schwartz,
which shall include a plaque listing Milton 1. Schwartz and identifying Milton L Schwartz
as the founder of the Milton {, Schwertz Hebrew Academy.

The website of the Schools shall prominently (in perpetnity) list the MISHA as grades
Pre-K through Fourth and shal} include a description as follows:

The Miiton I Schwartz Hebrew Academy is home to the lower school, grades pre-K
through Fourth. The Milton 1. Schwartz Hebrew Academy was established in 1988
through the generosity of Las Vegas busiressman Milton 1. Schwariz and others who
answered a need in the Southern Nevada community for a strong secular and Judaic
educational institution for elementary school-aged children.

When the Bequest is funded, it shall act to satisfy in full any obligation, liability or duty
of Milton |, Schwarfz, the Estate or the Trust toward or associated with the MISHA or the
Adelson School, Upon MISHA's receipt of the Bequest, a full and final release of Milton
1, Schwartz, the Estate, the Trust, A. Jonathan Schwartz and their heirs, assigns and
beneficiaries shall be effectuated.

The MISHA shaill supply the Estate of Milten 1. Schwartz and the Milton 1. Schwartz
Revocable Family Trust (at the direction of the Trust) with a receipt for tax purposes from
the MISHA listing its IRS 501 {c)({3} non-profit tax id number for the Bequest.

As specified in the Will, the Bequest shall be used solely for the purpose of funding
scholarships for Jewish children only at the MISHA,

Once per year, the MISHA agrees to reasonably cooperate with members of the Milton L
Schwartz family, a1 s time when it would not interfere with schoo! activifies, for the
Schwartz Family's access to the School for viewing and verification of compliance with
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the foregoing terms and conditions. The Schwartz Family, its agents, etc. shal] indemnify
and bold harmless the School for its aceess to the premises.

Miscellaneous. This Agrecment constirutes the entire Agreement between the Estate, the
Trust, Schwariz, the Schwartz Pamily, its heirs, assigns, and beneficiarics and the
MISHA, Adelson School and or the Adelson Educational Campus. This Agreement
confirms the understanding of the parties regarding the naming fights of the Estate of
Milton [. Schwartz with regard to the Schools. No amendment, alteration or withdrawal
of the Agreement shall be valid or binding unless made in writing and signed by each of
the parties affected by such provision, This Agreement shall be binding upon the heirs,
successors and assignees of all of the parties associaled with the Schools, Each of the
parties acknowiedges that it has been advised to obtain legal covnse! of its own cheosing
regarding this Agreement and that it has avaiied itself of said legal counsel. The terms
and conditions of this Agreement shall not be construed agziost any party regardiess of
whom the Agreement was drafted by. No party to this Agreement shell assipn is rightor
delegate its dudies hereunder without the prior written consent of the other parties.
Whenever possible, each provision of this Apreement shail be interpreted so as to be
effective and valid under applicable law, but if any provision of the Agreement shall be
prohibited or invalid under applicable law, thie remainder of such provision and the
rernaining provisions of this Agreement shall cortinue in full force and effect. This
Agreement represents a setilement of disputed facts, In the event of any dispute or
litigation concerning the terms of this Agreement, the prevailing party shall receive
reimbursement for its reasonable Jegal fees. Each of the signatories to this Agreement
warrant and certify that they have the autharity to execute the A greement in the capacity
indicated herein. This Agreement tnay be executed in covnterparts which all together
shall constituie one Agreement, binding on all parties This Agreement shall be
construed under the 1aws of the State of Nevada

IN WITNESS WHEREQF, the undersigned Parties hereto have executed this Agresment as of
the date first written above.

Estate of Milton 1. Schwartz,
A. Jonathan Schwartz, Executor

MiTton 1. Schwariz Revoceble Family

Milton I Schwartz Hebrew Academy,
Victor Chaltie], President

The Adelson School, Victor Chaltiel,

Trust, A. Jonathan Schwartz, Trustes President
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The Adelson Fducafional Campus, Vistor
Chaltiel, President
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HEBREW ACADEMY SCHOOL
May 28, 2008 QL 3
Ny N
Mr. A. Jonathan Schwariz E‘fv \'{*’ /lxﬁ['
2293 Duneville Street i

Las Vegas, NV 89144

Desr Jonathan:

Thank you for your Tribule ] cumal donation supporting The Dr. Miriam and Sheidon G.
Adelson School and The Milton L Schwartz Hebrow Academy 2008 In Pursuit of Excellence
Gala, Your generous contribution is greatly appreciated and is the reason the eveni was such a
suctess!

With 'your kindness, yoy have helped ensure thet children in need of financial assistance have the
ability 1o attend the schooi of their choice and that the classroom programs are cutting edge, On
their behall, piease accept our thenks end deepest gratitude,

Below is the contribution and fex-deductible information Tor your records.

Totel Paid $ 12,500

Vejue Received b 2

Deductivle Conrritition § 12,500
We look forward to seeing you ar our next event end, again, thank you so much for your
generous support.

Sincerely, \

N E’/}%WL
}

2008 Gala Committes

9700 West Hillpoiote Road Las Vegas, NV 89134 (T02) 2554500
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'THE HEBREW .ACADEMY
Minutes of the Board of Trustees
Special Meeting "
August 14, 158%

JoAH
Present:

- e’
- Elliott Klain ?f" é/ Ff
. Gexrri Rentchler-—" .}

Neville Pokray '

Fred Berkley -

George Rudiak

Tamar-Lubin

Milton Schwartz

Roberta Sabbath

Susan McGarraugh

~Milton Schwartz called the meeting to ordsr at
1:3Cp.m. .

The minutes ware approved as read.

Because of the change in format in 1988, the Jewish
Federation will not give the Hebrew Academy the §41,000
allecation for scholarships provided. The Hebrew Atademy
provided $28,000 worth of scholarships ip 1988 and has a
pelicy not to give the recipient®s names to anyone. The
Jewish Federation is novw requesting this information due to
their "new" format.

Milton Schwartz would likes to meet with Lenny
Schwartzer, Tamar~Dubin Saposhnik, and Norm Kaufman tomorrow
(8~15~89) to disciuss the "new* format of the Jewisch Federaticn
because the "rmules* for 1988 were changed after the scheol
year. {(That is: they now reguest the reciplents names for
the =schalarships). .

George Rudiak moved that the Board accepts, with thanks,
the donations from Milton Schwartz, George and Gsertrude Rudiak,
and Paul Sogg. A%&t‘em&!uﬂ'ﬂ? L akgtan. foLdilrgnSotyart z
=tatiﬁgg.;\tﬁexﬁc'aﬁeh&ﬂik&llub%«“&ameﬁ&a*fte,:s.-,hxm. A letter should
-be written to Paul Sogg stating thar 2 room or building will
be named after him and Mr. Scgg has 60 days in which %o choose.
A letter should be written to George and Gertruds Bugiak stating
that they have until December: 31, 1598% as to which room they
would like to named after their daughter, Gerri: Rentchler.

The Board decided to add six additional class-rooms
to the existing plans for an additional 5360,000,

A motion was made by Roberta Sabbath to honor Milton
Schwartz at the next Gala (10-28-89%). 2and alsc to have Milten
Schwartz present a spgcial award to Paul Segg at the Gala,
Tamar-lubin Saposhnik seconded. ALl approved.

Motion to ajourn meeting at 2:15pm. Seconded and approved.

Avzian ﬂﬂgw
Susan McGarraugh
Acting Secretary
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THE HEBREW ACADEMY

4700 Wesl HUipohtle Poad

Lns Vegas, Nevedi 69134

Tal (z) 285-4500 Faw {702) 266-7232

Dr. Nobarta Eabbath
School Head

May 23, 1¥8%
Milten L. Schwartz
2120 Sliver Ave.
JAe Veganm, WY A#8loz
Dear Milton:
on behalf of nysalf, Pracldent, Gari Rentchier and the entlra
Roard of Diracters of the Milton I, Schuartz Hebrew Academy, I na

pleared to inform yott thii we will immediately commence mction Lo
implement as soon we practisshle the following:

L)

() hmgnces
.bpe "Mirton L. Schvartz Hebxew Acadany., ¥

005539

{3} .Restore the marker in front of the Hebrew
“Bcademy’ -ldentifying it as the “milten I.
wiSgHwarte Hehrev AcAdesy,”

(4} Change the Hebrew Acadsmy's formal stationary
te inoclude its fol)l name, the “FMETtEN™I.
~+Schwayts Hebrew Academy™; in A form consisterit
1th thls letterbead and inclwda our Atll roso
on futurs hrochuien,

(59 Wbers practicable, display the full name of
the Habrew Academy. In print advertising of
rufficiant siza, the [nll nawe orf the school
wili be displayed in a dosigm conmlstent with
tha letterhasd, Whevs impractical by reascn
of wlze, utilizationm ¢f wnlice gedia, informal

. covrespondence, informal memcranda, =ztc., And

in answerlmg the talephone, the cchesl will

utllize the ghorthand ynrslen of its name as=

Hehrew Anademy or simply, it= lego. You can

rrst asmored it is the intention of kthe Scbool

Head and the schopl’s officers and Directors

that tha utilizstion of the school’s tull name

; will be consistent with an intent v recognize

and honor your contrioation and asaistance.

Heonim Tiek of Noveds Depatfeas of Facmnn
Mntrom: Natons) Associetion of itdeperdent Scuis

190IR-30996 11T1E 1 YR ORI .
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fhe rastorvatlon of the pame of the "Hilton 1. Schwartz Hebrew
Acadeay®™  has’ beel;  Laken as  watter of  “Aawuscblackeit® in
acknowledgenent of your contribntlon and assistance to the Adadwuwny;
your conbtinged commitment to Jewlsh education raflacted by the
eatnhliahrent of the "Jewilah Community Day 5cheol”  pnd last put
nok least, your recent action as a man of "shalow,!

Tour invitation to me ae nev Juhool Hoad Lo meet ond resolve
differences And to work with me and the Board to bring Yshalum® Lo
gur Jewish commupity wll)l serva ns & wuch needed exsmple of Jawigh
leadorship,

Plaase auchpt owr assance amd comBItREnT Lhal wu wolcooe
wilh joy the establishrent of the Jawish Community Day Schoel which
will provide Jewish parents 3 choise betwarn the Jowisl education
offexed by the "Miitaon T. Schearbtz Webrew Aoadomy” during normal
sthool hr:!u.rs and a school cowposed entirely ¢f stiadents wilth a
Jewish parent awd many more boure of Jewish aducation than can be
of farad in a normal school day.

You have our pledge bthal we agre cormitted to make ton "Milion
T. Sehwartz Hebrew Acudemy™ o source of honor e § place of Jewish
1aarning of which you snd your family wil} aiwayr: jertly be able to
take great pride.

Plaagn Aocept our wishes Loy you and your Camily Lo have long,
heatthy, prosperous and joyous lives.

B IR abore

ra th;;a h

D . Bn
schapl Head
Woy-29 e 1k ) 1R BESFRIR

e
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'The Miten |, Schwartz
HEBREW ACA’DEMY :
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§70Q0 Wos Hiliprmie nno
Vsges, Navida 134
1‘?‘1:: {76%“?55-%:!1 Faog, (707) 2557832

Or. Robesta Sehbath
Sahond Hesd
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- than 12 por more than 20 members (aachfn&rnbgrlmaj"hereﬁm*:;:’,t}a referred to as a "Trugtee” snd,

Academydnd f0SE ”"“a".*gﬁ’az@é(p ety sim

o Yay- o8
BY LAWS .

OF

| THE MILTONT, SQHWA.erz '
ARTICLET
P og ? WERS"

3

SR AR et o S

Section 1.01./ Nume, Jeshi el

Seczon 1;0.2‘_‘ Purpose The Corporagon shall have ‘sch Fulposes as are TOW G may
hereafier be set forth n its Artizles of Icorperation.  + 0

Le granted by the Nowmprofic Corporation At 6Fthe Siate of Néveda,

Section 1.03.7 E_g_?_g,_g “The Corporation s"ﬂa.ll_ jm;c suc.h"ppv)ers L A8 MO Or ;ay hereafier

1 L

" ARTICLER ¢
OFEICES

The principal office nz":ﬂqe-CmpuratiEn or the Wanszetion of its bu siness js shall be jogared

~ at §700 West Hillpointe Road Lag Vegas, Cié.rkC,ad.nW, Nevada, The Corporstion shali Have zqd

centnuously mairtain i the'State 0f Nevada aregisteréd office and a registered 2gent.znd may have
other offices within or without this State of Nevada as the Board of Trusizes may Fom time to time
determine, . . k . : .

ARTICIE I

BOARD) OF TRUSTEES .

Section3.01." Geners! Powers Al of the Business and aifiirs of the Corperation shal be
managed and controlled by the Board of Trustees, L

Section 3.02.- Number Eleetion And Téies FheBoard of Trustess shall consist of not less

ca].le:v:':‘tivcij’, at the “Tiustees™), Each of the Trastees of the Corporation shal pe tlesied and
2PPOted to the offick at a duly sonstinsted meeting of the Bodrd of Trustees, and shal] seryefor a

&"-‘xumm:sumwm;, -

Sy, 139y
3 - -
L h
f i
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Dear Friends:

Wweivome! 1L is our pleasare and privilege fo chair The Milton L Schwartz Hebrew Acaderny Gala. 1t isan
inspiration to see so many in the community supposting’ it oty The M.LS, Hebrew.Acadsmy, T a0 The 171
Adetson School. At lastyear's.cxent, we prosented plantin.create a world. class high.scheal siadgai fo The |
M.L8. Hebrew Academy:. We have now taken a1l Key steps towards reaching this impartant goal. We 210 ;

i pleascd to announce thalthe first graduating class of The:Adelson School wilkbegin their studiss this falll

Of course, 2 world clags school needs more than superlative facilitics, and it is here that head of school Paul
Schiffiman has met our extremely ambitious expectations: he searched the-country and hired the best and the {is
brightest educators, Paulis fond of saying that (here is also a simple fina) criterion that each teacher must weet -
“They must iove children,” ¥ducation, after all, ig abeut guiding end nurturing children s well as educating
and preparing them for the furure. Many wondetful, extraordinary department heads for The.Adelson School i
have already begun working full timg glong with our new Adélson Sehool priicipal, Payl Mahooey (PhD 1
UCLA). Asour 9* and 10P grade classes brgin their stiidjes this Augnst, we know that these children are iy
begiming an exceptionsd jowmey ata school whers a pasgion for learning, respect for Jewish mores, and a ruly  Hie
world class education coingide. - S ‘ '

Meny people have worked hard (o sreate the soccess of cur enrrent Pre-K throngh 8% grade program and the :
begiming of our new high school, Tenight, we come together bof to honor our “Pursuit of Excellencs” I
Award winner and o say thank you tc our wonderful teaching and administrative: staff, our head of school,
Paul Schiffman, our campus project director, Rhonda’Glyman; otr Board of Trustees, and toall the committed

' parents who have volsnteered their time, intelligence and 2xperisnee to make cur-s8hool the very best it can be.

005544

Tenight we honor ihe visionary hehing The Hebrew Acaderay, Miltan I Schwartz. It is pur privilege to honor  fgg

Milton with the “Dr. Miriam and Shéldon G. Adelson 1h Farsuit of Bxcellence Award.” With visicn and

foresight, Mr, Schwartz md a fow others generously enswared the need in Las Vegas for a strong secular and

Judaic edncational institution for elementary school-aged children by creating and contimously supporting
Thedlson T, S chype B lebiE AkaRin TSt hos L SRR IR sittsssisbepagach tioluge> 1l
presshopl through S avatisMiSchwari, an chtieprenew sXinordusire, sis on the Board of Trusteerind  ihg
has generousty supportad The M.LS, Hebrew Academy’'s sontinued growth. We are qruly pleased to bestow his
award upon such a visiorary leaderof bur corimunity. '

Enjoy the Bvening! ‘ )

|
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MILTON L SCHWARTZ

War hero. Successful bUstnessman Phdanthroplst Visionary. All
these terms deséribe a man who. has dedicated his life to bettering
the lives of those around him, and'whia has played 2 sigrificant role
in Las Vegas life since he first arrfved inNevada in 1946: Milton 1.
Schwartz.

Born in Brooklyn, New York, Milten Schwartz attendad both New
York University and the Wharton Scheo! of Finance. During World
War ||, Mr. Schwartz entisted inthe Army and saw combat in the elite
Army Signal Corps in the Far East. After his distinguished military
service, Mr. Schwartz came to Nevada where - among his many "
achievements - he owned and operated Valley Hospital and served

* as Chairman of Formula 409, President of Checker Cab Company,

Vice President of Yellow Cab and Star Cab companies, and on
numerous philanthropic and d’iafffab'le bOasrd's.-

in each venture and in.all aspects of; hfe Mr Schwartz has made

it his mission to treat'his empiayees fairly, be at the forefrant of
good environmental business. prac!uces and'to work toward the
Jewish commandment of tikkun clam (healing the world), His. most
treagurad endeayor. and most pmfcsund IEgacy, however, is the
Mittan 1#Setwartz %b?eﬂl&ademy, through which he and others
generousi?mabr;;\:fé?édﬁﬂqgﬂr;e";ajKLas Vegas for a strong secular and
Judaic educational institution for elementary school-aged children,
Establishedsin: Summesin in: l@&&ﬂh@sﬁhﬂkhassmg xpandedite
include presfhnﬁjﬁtmmxg%#&”dwrgmd‘e;m;n Schwarisits on-the Board-
of Trustees- andfgenemu&ly suprrtﬁ. ne: Ml ,Ss‘Hebr-ew A@aﬂemays‘

contlnued growth, ... |
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AGREEMENT BETWEEN I‘HEESTATE OF hﬁLTﬁN T, SCHWARTZ
AND THE MIZ.TON I, SEEWART’Z. HEBREW ACADEMY

This Agresment {the’ Agreemcnf‘) mad_e;gnd fmta-ed intofds _____dayof March, -
2010 by and berween the Estdts. gf Milton L Schweriz *Estate’ "), the Milton L Schwartz |
Revocable Family Trust (“Frost; ¢ Yy a.nd throughits Exeeutor.and Trustee, A. Jonathan
- Schwartz (“Selwartz”) and.the Mlton L. Schyvartz Hebrew Acadamy ¢MISHA™) and the @)
Adelson Educational Campus and or tho Adelson Scheol (ollectively, “Adelsen School™), by 2
and through its President, Vietor Chaltiel ("C]minel”) with reference to the following facts: @

A, Atsection 2.3 of the Lagt Will and Testament of Milton I. Schwartz dated February 5, ‘c_\a
2004 (the “Will), the Will provides, in.  pertinent part, a-bequest to.the MISHA in the
amount of §500,000 i the form € sevurities (stocks, bongds or.cash)with the’ largest A
profit so- t}mwheiﬁgwe gan'iake slfVantage’ f the Yow cost basis angd increased price as
dirccted in-the sole. d.lscreho:a of ko Bxceopitor {Jonarhan Schwartz) (the “Bequest”™). The
purposs of the Beguest is to find sc]:olaxshxps for Jewish children only (“Purpose™).

B. Pursuant tothe Clark Cowry Assessors Ofice, the MISHA i$ situated on the jand known'
as (parce} number 138-19-516-001) (the “Land"):

C.  Thetotm the “School o e Schddls” herein shall refes. oolléctively to the Milton L
Schweriz Hebrew. Acadcnw the AatlsiinSthoo], and or the-Adelson Eduoational
Campus, - g o '

005548

)
NGW, THEREFQORE, in consldemmn of the mutuﬁoﬁahes covenants and agreamems herein
vontained, the pariies promise, covenant and agres as foll

(1) Contingent upon all signatofies exesution of 'the: hgm:ment by March &, 2010 aad
deltvery of the Agreememby that datg to. Sb}maxtz. the Bequest shall be made to MISHA
1o later than March. 12, 2010,

(2)  Theschoo! located on the Land (grad:‘-.s_ Pro¥ through Rourthy and at amy new location
shall be known in perpetuity as the Milton [ Schwartz Hebrew Academy, - Any and ol by-
laws, agreements, articles of i msorparahcn, operating agreements or other documents
asspriated with the Schools. loca.tc.d oniheLand. or. gt any new. Jocation shall heretofore,
and in perpetirity, identify prades Pre-K thmugh Fourth a3 the Mtiron 1. Schwartz Hebrew
Academy.

(3)  The MISHA shail promineutly depict signage on the face of the building housing the Pre-
K through Fourth grades (facing Hillpointe Ave.) (situated on the Land) and at any new
location, and at al] entranags therefore, exclusively identifying it (and regularty
msaintsining i) as the Miltpy £ Schwartz Hebrew Asadenty sothat it is cleady evident to
the public that it is known as the Mtlton I Schwmrrz Hebrew Acadsmy. The'sign fecing
Hillpointe Ave,, located ow’ the MISHA' asf 'Mamh 3 2010 is aceeptable to Sehwartz,

DPRAFT
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(8)
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(10

@RHFT

All lditr-fhcad, stanonary, cerrapendsnoc ﬁmmouonal matenﬂu webmtes, business
cards, fundraisers, advertisaments, etp, (hergipafter, “Media®) associsted with the Schools
shall clearly and prominegtly Ldﬂltl.fy the-Milion I Schwartz Hebrew Academy ns grades
Pre-K through Fourth in perpetuity. Al Medigshal] depict a logo bearing the aame, the
Milton L Sehwartz Hebrew Academy {a bald, all cepped tetters), no smaller than any
other logo lccated,on r.hc.fam of sai Medta, 10 bemasonably epproved of by the Trust
and the Schoois: {“Logo” ') “The fdmgoms sha[l be complcied uo later than the start of the
2010-2011 scl,_mol year. -For purpoges of q}mﬂcgson, the 2008 Logo of the Milton L
Schwartz Hebrew Acadermy which appested on that certain tax receipt dated May 28,
2008 (attached hereto) {3 acceptable with (he exception that the wording “MILTON 1,
SCHWARTZ” shall beinalt capital letters, boided.

The interior mais egtrznce of the MISHA shajl prominently house 8 pamtmg and ot
photograph of Mitton I, Schwastz: COIST) § nperpenity, to'be approved ot by Schwartz,
which shall include g plaque listing Milton 1, Schwartz and 1dcm1fymg Milton L Schwartz
s fhre founder of the Mﬂwu 1, Schwartz, Hgbre,w Academy.

The website of the Schools % gmmncntb (in perpetuity) list the MISHA a5 -grades
Pre-K through Fourth-and sh 2 deseription as follows

The Milton I Schwartz Hebrew Aw&@@}@ e {p the lower school, grades pre-K
through Fourth.” The Milion I Schwariz Fghréw Acadersy was. established in 1988
through the generm-!ut efLas Vegas: Eu.s'me.s,man Mitton & Schwart, and others who
answered g need in the Saythern Ne\{aﬁa,wmnky for a sirong secudar and Judaic
edutational insttution for efm;en;a}yschbol;agbd children. .

When the Bequest is ﬁmdad, it shall ant to-setisfy in fult any obhgahon, ha’mhty or duty
of Milton L Schwartz, the Estate or the Trust toward ot associated with the MISHA or the
Adelson School. Upcp MISHA’S l’acﬂ;pt of :h&Bequest, afull and final re.lea.se of Mil{on
L Schwartz the Estatc the Trust, A. T Gnat{s,g\ Schwartz and the heirs, assigns and
beneficiaries of Milton 1. Schwartz, the Estate.or Trust shaR be effectuated,

The MISHA shall supply the Estate of Militon I Schwartz and.the Miiton L Schwartz
Revocable Family Trust {ai the direction of the Trust) with a receipt for tax purposes from
the MISHA listing its [RS 501 (c)(3) noavproﬁt tencid, number fur the Bequest,

As spetified in the WAll, the Bsqgest shall bp usﬂd golely fDr the purposa of ﬁmdmg
scholarships fer Jewish hildren’ only 4t the MISHA

Once per year, the MISHA agreesto Ieasonahly cooperate with members of the Milton L.
Schwantz family, at & {ime when it v_von,lc_iq(_)t interfere with school acvities, for the
Schwartz, Family’s access to the Schoo] for viewing and verification of compliance with

‘r“ ”\ET
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the foregoing tqms.uﬂ;l,cnnﬂiﬁbﬁs. Thqﬁ&ﬁgm‘l’mity,its agents, etc. shall inderpnify
and hold harmless the School for its aceess lo the premises,

Miscellaneous, This Agreement constitutesthe sntire Apreement between the Bstate, the

Trust, Schwartz, the Schwertz Family, its. iz asagns and beneficiaries and the
MISHA, A:d,etson Schml and G ths Adaksnnﬁdae,auoml Gampus 'TTusAgreemem
confirms the undemtanémgof thepaznes régarding’ ‘the naming nghts of the Estate of
Milton T, Sehsvartz with, repard to tlse: Sehgqls. Nn amendmen, alteration or withdrawal
of the Agreement shall'be valid-or bmdmg,mﬂess made in writhag and sipned by each of
the parties affected by stch provision, This Agreement shail be binding upon the heirs,
successors and assignees of dll of the pasties gssociated wilk the Schools. Eachof the
parties acknowledges fhat i has heen advmad 10 obmm {egal counsel of its own choosing
regarding this A.g're:mcm and.#hat ihes availed iself of said lsgal coungel The terms
and cond:ﬁsns of this Agmemen‘ At be congtrued agdinst-eny party regatdless of
whom the Agreement:was. drafred by s 4o this Agreement shall assign its right or
delegate its duties hereunder without the p};g@ar ten consent.of $he other parties.
‘Whenever possible, each provision of this A t shall be interpreted so as 1o be
effective and vaiid under applicable law, b if any provision of the Agreement shall be
prohibited or irvalid under apphigabie law, the ressinder of such provision and the
remaining provisions of ﬂxls Agreement shall sonticye in full force and offect This
Agreement represents a seilement of disputed facts. In the event of any dispute o
Ytigation conceming thesgms of this Ajgecment, the prwalhngparty shall receive
‘reimbursement for its. reasombte legal foes, Bach of the signatorjes to this Agreement
warrant dnd cetiify that lh.:.y have the auﬁmnty {o.execule the Agreement in the capegity
indicted herein. This Agreemant may be-exaputed in counterparts which alf together shall
constituie one Agreement, binding on all partics, Thxs Agreement shajl be consn-ued
under the laws of the Stats of Névaga Co

IN WITNESS WHERECF, the u.miems:gned Pa:nmhcreto have ::xccutcd this Agreement as of
the date first writien aboy e .

Estate o Milton L Schwartz,
A lonathen Schwartz, Executor

Mitton I, Schwariz Higbrew Academy,
Victor Chaluel, President

Wiiffon L Schwartz Révoeably Family

“THE Adelson School, Victor Chaltiel,

Trust, A, Jonathan Schwartz, Trustea ' ) President
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Print Page 1 of 1

From: Jonathan Schwartz (jonathan{@miltson.com)

To: paul.schiffman@adelsoncampus.org,

Date: Tue, March 9, 2010 11:44:33 AM

Ce:

Subjeet: Fw: Milton1, Schwarfz Hebrew Academy Apreernent

Paul:

So youknow, the email below and attachments were sent to Victor last Friday. I'm awaiting 2 rasponse.
Thank you, R

Ionathan Schwartz

- Forwarded Message —-

Fram: Jonathan Schwarz <jonathan@mitson.com:-

To; vchaltei@redhiisventures.com; jonathan@mittson.com
Sent: Fri, March 5, 2010 11:39:36 AM

Subject: Milton I. Schwartz Hebrew Acadamy Agreement

Victor:

It was a pleasure meeting with you and Paul Schiffman on Wednesday of this week, 1 always enjoy
secing the school!

As [ discussed with you, 1 have talked about the various issues concerning the Bequest with my family
since cur meeting on Wednesday. Because of the various disoussions 1 had with you and others
regarding the Bequest, the attached Agreement is necessary. The Agreement makes sure that my Dad's
intent is respected and followed (the "Agreement™). Primanily, the Agreement memorializes thal which
the School is eiready doing to commemorate my Dad's nearly thirty (30) year devotion to the School and
its predecessors, Further, the Agreement makes sure that the original intent of the Board is complied
with when it named the school; the Milion I. Schwartz Hebrew Academy. This Agreement doesn't
atlempt to “leverage” anything,

[u speaking with my family, the one thing that we respectfully request is that you and the current Board
restore the 2008 era loge of the Miltonl, Schwartz Hebrew Academny to the letter-head and alt other
"Media". The logo was removed without discussion with my family and we believe it is reasonable and
fitting for the Logo to remain on the letter-head and Media. The Agreement simply memoriaiizes
winimum guarantees so that my Dad's commernoration as the founder of the Milton I. Schwartz Hebrew
Academy fsn't eroded. The Agreemént does not negatively effect the gifts made by Mr. Adelsor, nor
their commemoration as currently respected,

The anly reason It a deadline of signature by Monday is that [ need to know by then so that I can sell
some securities to make the funds available for the Bequest on Friday. Please forward your signed copy
of the Agreement to me by either email or fax (702-337-8770). T hope that we can bring these matters to

~ aclose so that we can all approach the School with joy in our hearts moving forward. Good Shabbos!

Jonathan Schwartz

EST-00024
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Electronically Filed 005
11/16/2018 6:20 PM
Steven D. Grierson

CLER? OF THE cougg
Alan D. Freer (#7706) '

Alexander G. LeVeque (#11183)
SOLOMON DWIGGINS & FREER, LTD.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: (702) 853-5483
Facsimile: (702) 853-5485
afreer@sdfnvlaw.com
aleveque@sdfnvlaw.com

Attorneys for A. Jonathan Schwartz,
Executor of the Estate of Milton I. Schwartz

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Estate of: Case No.:  07-P061300-E
Dept.: 26/Probate
MILTON I. SCHWARTZ,
Hearing Date: January 10, 2019
Deceased. Hearing Time: 9:30 a.m.

POST-TRIAL BRIEF REGARDING THE PARTIES’ EQUITABLE CLAIMS
AND FOR ENTRY OF JUDGMENT

A. Jonathan Schwartz, Executor of the Estate of Milton 1. Schwartz (“Executor”), by and
through his counsel, Alan D. Freer, Esq. and Alexander G. LeVeque, Esg., of the law firm of
Solomon Dwiggins & Freer, Ltd., hereby submits the Executor’s Post-Trial Brief Regarding the
Parties’ Equitable Claims and for Entry of Judgment (“Estate’s Brief”).

The Estate’s Brief is made and based upon the pleadings and papers on file herein, the
attached Memorandum of Points and Authorities, all evidence admitted during trial, and any oral

argument that this Honorable Court may entertain at the time of hearing.

DATED this 16th day of November, 2018.
SOLOMON DWIGGINS & FREER, LTD.

/sl Alexander G. LeVeque
By:

Alan D. Freer (#7706)
Alexander G. LeVeque (#11183)

Attorneys for A. Jonathan Schwartz,
Executor of the Estate of Milton I. Schwartz

10f 20
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MEMORANDUM OF POINTS AND AUTHORITIES

l.
INTRODUCTION

On August 20, 2018, trial commenced on the School’s Petition to Compel Distribution, for
Accounting and for Attorneys’ Fees (the “School’s Petition”), and the Estate’s Petition for
Declaratory Relief (the “Estate’s Petition”) and concluded on September 5, 2018. As the Court is
aware, the jury returned a verdict on the sole legal claim — the Estate’s breach of contract claim —
which has been reduced to a judgment in favor of the School. Undecided, however, are all other
claims which are equitable in nature and thus are to be adjudicated by the Court. Now that all
evidence to be considered by the Court has been admitted, the time is ripe for a final adjudication
of the equitable claims.

The ripe equitable claims boil down to two primary issues: (1) whether the Estate is
compelled to distribute the $500,000 specific bequest (“Bequest™) in the Last Will and Testament
of Milton I. Schwartz (“Last Will”); and (2) whether equity requires the School to refund the gifts
that Milton 1. Schwartz (“Milton””) made during his lifetime because such gifts were made on the
mistaken belief that Milton had a perpetual and legally enforceable naming rights agreement with
the School.

As to the former, the jury determined — albeit in an advisory capacity — that Milton’s intent
with respect to the bequest found in Section 2.3 of the Last Will was that “the Bequest be made
only to a school known as the *‘Milton I. Schwartz Hebrew Academy’ for the purposes set forth in
the Bequest,” and not the school presently known as the Adelson Educational Institute. The jury
also determined that the reason Milton even made the Bequest in the first place was because Milton
believed that he had a perpetual naming rights agreement with the School. The jury’s findings are
consistent with the overwhelming quantum of evidence admitted during the trial supporting them.
Accordingly, the Court should declare that the Estate is not required to pay the Bequest to the
School.

As to the latter, the jury determined that Milton believed he had a perpetual naming rights

agreement. The jury also determined that there is no legally enforceable contract for naming rights

2 0f 20
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between the School and Milton’s Estate. Milton’s belief, therefore, was mistaken. The testimony
and documentary evidence admitted during trial weighs heavily in favor of a finding by this Court
that the initial $500,000 gift that Milton made to the School in 1989, and all lifetime gifts made
thereafter, were based upon the donative mistake (i.e. that Milton had a perpetual naming rights
agreement). During his lifetime, Milton personally gave $1,110,606.66 to the School. After
computing prejudgment interest, the present value of those gifts is $2,830,523.71. It would be
manifestly unjust for the School to retain the benefit of those gifts as the same were made upon the
belief [which the School’s board acknowledged time and time again during trial] that the School
would bear Milton’s name in perpetuity. Accordingly, the Court should enter judgment on the
Estate’s Sixth Claim for Relief (revocation of gifts) against the School in the amount of

$2,830,523.71.

1.
THE COURT SHOULD DENY THE SCHOOL’S PETITION AND
DECLARE THAT THE BEQUEST IS VOID OR THAT IT LAPSED
The School and the Estate bring competing claims concerning the Bequest. The School’s
Petition seeks to compel the distribution of the Bequest.! The Estate’s Petition seeks a declaration
preventing it.> The uncontroverted evidence in the record of this case (which was expressly
acknowledged by the jury) is that Milton drafted Section 2.3 of his Last Will with the intention to

only benefit an entity bearing his name and not to any other entity.>

! See School’s Petition, at 119-22.
2 See Estate’s Petition, First Claim for Relief, at pp. 6-7.
3 See Verdict Form, Question 8, a true and correct copy being attached hereto as Ex. 1:

Ig}ucsliun 8: (Please circle one)

Do you find that in 2004, when Milton I, Schwartz wrote the following:

2.3 The Milton X Schwartz Hebrew Academy. 1 hereby give, devise,
and bequeath the sum of five hundred thousand dollars ($500,000.00)
to the Milton I. Schwartz Hebrew Academy (the, "Hebrew Academy™)
that:

@ He intended that the Bequest be made only to a school known as the “Milton
L. Schwartz Hebrew Academy™ for the purposes set forth in the Bequest. OR
b. He intended the Bequest be made to the school presently known as the Adelson

Educational Institute,

30f20
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Judgment, therefore, should be entered in favor of the Estate on the School’s Petition
pursuant to NRCP 50(b) 4 or 52(c)® as the School failed to present any evidence whatsoever that
Milton intended the Bequest go to the Adelson Educational Institute. Moreover, even if judgment
cannot be entered strictly as a matter of law under NRCP 50(b) or 52(c), the trial evidence
overwhelmingly proves that Milton understood and intended to provide his Bequest solely to an
entity bearing the name “Milton I. Schwartz Hebrew Academy.”

The polestar of the construction of a will is to divine the intent of the testator.® When
construing a will, the interpretation of the testator’s intent is governed by what the testator meant
by the words used.’

In this case, section 2.3 of the Last Will provides:®

4 A motion for a judgment notwithstanding the verdict presently solely a question of law to
be determined by the court. See Dudley v. Prima, 84 Nev. 549, 551, 445 P.2d 31, 32 (1968). The
Estate cites NRCP 50 in abundance of caution, but that rule does not apply in bench trials. See Pitzel
v. Software Dev. and Inv. of Nevada, 124 Nev. 1500, 238 P.3d 846 (2008) (unpublished) (“NRCP
50(a), however, applies only to jury trials. When a case is tried before the court, NRCP 52
governs... Under NRCP 52(c), after a party has been fully heard on an issue, the court may enter
judgment as a matter of law against the party on that issue.”); see also 9B CHARLES ALAN WRIGHT
ET AL., FEDERAL PRACTICE AND PROCEDURE § 2523 (3d ed.).

5 Subsection (c) of NRCP 52 was added in 2004 and it “conforms to the 1991 amendment to
[FRCP 52].” In the Matter of a Study Committee to Review the Nevada Rules of Civil Procedure,
ADKT No. 276 (Order Amending the Nevada Rules of Civil Procedure, July 26, 2004. In a nonjury
trial, NRCP 52(c) allows the district court to enter judgment in partial findings against a party when
it “has fully been heard on an issue” and judgment cannot be maintained “without a favorable
finding on that issue.”

6 See Adkins v. Oppio, 105 Nev. 34, 36 (1989) (primary purpose in construing the terms of a
testamentary document is to give effect, to the extent consistent with law and policy, to the

intentions of the testator).

! See In re Jones’ Estate, 72 Nev. 121, 123, 296 P.2d 295, 296 (1956).

8 Trial Ex. 22, Last Will at Par. 2.3, a true and correct copy being attached hereto as Ex. 2.
4 of 20
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Initially, the bequest names an entity that no longer exists. Treating the provision as
unambiguous, the bequest to a nonexistent entity fails and must be stricken. See In re Estate of
Melton, 128 Nev. 34, 48, 272 P.3d 668, 677 (2012).

But even if the renaming of the school creates a latent ambiguity of the named devisee’s
existence, the undisputed evidence of Milton’s testamentary intent leads to the same result. See
Restatement (Third) of Property (Wills & Don. Trans.) 8 11.2 (2003) (ambiguities to be resolved
in accordance with testator’s intent).

In its Petition for Declaratory Relief, the Executor has requested in his First Claim for Relief
that the Court declare the Bequest to the Milton 1. Schwartz Hebrew Academy set forth in Paragraph
2.3 of the Will to be void on the grounds that Milton intended his gift to go solely to an entity
bearing his name in perpetuity. Specifically, the Executor asserted that because “Milton’s express
intent as reflected in the will ... was not to benefit a charitable organization generally, but to benefit
an entity bearing his name perpetually,” the Court should declare the $500,000 bequest lapses
“[b]ecause there is no existing entity named after Milton 1. Schwartz on a perpetual basis.”®

Here the undisputed evidence at trial was that Milton understood and believed that the
Milton I. Schwartz Hebrew Academy would bear his name “in perpetuity.”® For example, the
Executor testified that Milton wanted $500,000 to go to the Milton I. Schwartz Hebrew Academy,
and that he didn’t want it to go anywhere else; likewise, Milton directly expressed this belief in his

sworn testimony that the school would be named “the Milton I. Schwartz Hebrew Academy in

o See, Trial Ex. 62, 05/28/2013 Petition for Declaratory Relief at 6:15—7:3, a true and correct
copy being attached hereto as Ex. 3.

10 See, e.g., Appendix of Trial Transcripts (Rough Drafts) (“ATT”) filed on 09/03/2018, at EX.
3, Jonathan Schwartz Testimony (“Schwartz Testimony”), 08/27/2018 at 111:22-112:10 (“Q. Now,
Jonathan, what was your understanding of what your father believed the terms of his agreement
with the school were? A. That the school was going to be named the Milton I. Schwartz Hebrew
Academy in perpetuity, and with that agreement there were naming rights over the entire campus
on Hillpointe, that his name was going to be on the letterhead of the school, his name was going to
be at the entrance to the school....And that the school was going to publicly be known as the Milton
I. Schwartz Hebrew Academy forever.”). Trial EX. 134 (Second Supp. Aff. Milton I. Schwartz at
par. 5, “That Affiant donated $500,000 to the Hebrew Academy with the understanding that the
school would be renamed the Milton I. Schwartz Hebrew Academy in perpetuity.”).
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perpetuity.”*! Similarly, Rabbi Lorne Wyne, Milton’s friend and religious leader, testified that in
2004 Milton wanted his name associated with a gift due to religious beliefs.!> Further, the
uncontroverted evidence shows that Milton was an intelligent and sophisticated®® individual who
understood the meaning and significance of a successor clause when preparing estate planning
documents and chose to omit such clause when drafting the gift provided to the Milton I. Schwartz

Hebrew Academy.* Indeed, he had used successor clauses when drafting a prior 1999 codicil*®:

1 See Ex. 3, at Exhibit 1, Supplemental Affidavit of Milton I. Schwartz, at { 4.

12 See ATT EXx. 6, Testimony of Rabbi Wyne (“Wyne Testimony”), 08/30/2018 at 29:17-28:15
(“Q. In or around 2004 did there ever come a time where Milton and the synagogue had any type
of donation and consideration for naming rights? A. Yes. That's when he -- that's the case | was
specifically thinking of when he named the educational sanctuary. Q. Tell me how that donation
and the naming came about. A. Well, it was one day after class in that room. He came over — Q.
For the record do you remember when this event occurred? A. No. | don’t remember the month. It
was probably — it was probably around January or February. Just because that seemed to be when
he would bring it up. And there was no name n that — on the outside of that room and it’s the second
largest room in the synagogue and there is a big board in the front of the synagogue of all of the
different people that have dedicated different rooms and he said how much do you wanted for the
— you know for that sanctuary and | said houw about $50,000 for that room...”)

13 See ATT EX. 2, Testimony of Lenard Schwartzer (“Schwartzer Testimony”), 08/24/2018 at
154:19-24 (“Q. Okay. Was it your understanding that he was a knowledgeable and sophisticated
businessman? A. | would have come to that — | came to that conclusion, yes.”), see also ATT Ex.
3, Schwartz Testimony, 08/27/2018 at 205:15-25 (“Q. And in fact, you testified under oath that
your father was a genius, right? A. He was. Q. In fact, if you could put it in your dad's case what
we might call a certifiable genius? A. He was it's not a description. He was certified as a genius.
Took a test and certified it. Q. That's the MENSA that | was referring to in my opening statement?
A. Correct.”).

14 See ATT Ex. 3, Schwartz Testimony, 08/27/2018 at 132:7-13 (“Q. Did your dad use a
successor clause in any other -- actually, let me do this. Pull up paragraph 2.7. Did injure father
know what a secretary says sore clause was? A. He absolutely did because he used it in other
documents and instructed me to use it in other documents.”

15 Trial Ex. 141A, Second Codicil at Sec. 2.5(C), attached hereto as Ex. 4.
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C.  (1)if cither of the two named recipients shall have ceased to exist
at the time that this bequest takes effect, ths som of $250,000 shall

20 10 the Jewish Federation of Las chas'or its successor
n be used for the express purpose of educating
ewish Child

ren.

(2) ] hereby direct that the funds distributed from the proceeds of

ny $500,000 gifi be used only in the fonn of

scholarships (o be distributed by The Jewish Community Day

School and the Milton I, Schwariz Hebrew Academy or their

respective successor argenizations|in order fo educate Jewish
tidren only,

(3) If both the named recipients have ceased to exist at the time
that this bequest takes efTect, the entire sum of $500,000 shall go

(0 the Jewish Federation of Las Vegaglor i succesar |
.

(4) In the event that Pravision C (1) or C (3) becomes effectuated,
the Jewish Federation,|ar its succcssor organization, s hereby
instructed 1o use the sum received in order to support Jewish
education for young Jewish people within the Las Vegas Jewish
Community. The Jewish Federation is authorized to carry out this
purpose in any manner that it deems appropriate, including using
the sum received to create an endowment fund named the Milton I,
Schwariz Endowinent Fund that will distribule its assets in &
manner that the Jewish Federalion deems apprapriate to carry out
my stated charitable intent,

Additionally, in section 2.7 of his Last Will, Milton expressly employs a successor clause

when addressing gifts to other entities: 16

Lastly, Milton intentionally chose not to use a successor clause when drafting section 2.3 of
his Last Will because he understood and intended it to go only to an entity that would bear his name

in perpetuity.!’ Likewise, when drafting his subsequent 2006 codicils, Milton also intentionally

16 See Trial Ex. 22 at sec. 2.7, EX. 2.

17 See ATT Ex. 3, Schwartz Testimony, 08/27/2018 at 137:8-18 (“Q. So given that your father
understood how to draft language with respect to gifts and what happens if those entities cease to
exist and having alternate gifts, why did your dad choose -- do you have an understanding as to
why your dad chose not to include similar language in the 2004 will? A. If the Milton I. Schwartz
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chose not to amend section 2.3 of his Last Will because he still believed that the Milton I. Schwartz
Hebrew Academy was to be named after him in perpetuity.

In contrast, the Adelson Campus introduced no evidence to contradict the evidence of
Milton’s intent when drafting the provisions of Section 2.3. The only evidence that the Adelson
School remotely obtained was a yes-no question concerning whether the Executor that he believes
Section 2.3 of Milton’s Last Will is not ambiguous.'® However, when asked to elaborate why the

Executor believes Section 2.3 of the Last Will is unambiguous, the Executor responded:

Because of the language of the will and my conversations with my
father about his intent. To me it’s clear. To him it’s clear. | think
the language is clear. There is either Milton I. Schwartz Hebrew
Academy or there isn’t. In this case there isn’t.”*°

Accordingly, the undisputed expressed intention by Milton is that he intended the $500,000
bequest identified in Section 2.3 of his Last Will and Testament to be made only to an entity named
after him and bearing the name “Milton I. Schwartz Hebrew Academy,” not to the school presently
known as the Adelson Educational Institute. The Bequest, therefore, lapsed.?° Judgment, therefore,
should be entered in favor of the Estate on both the School’s Petition and the Estate’s First Claim

for Relief (Construction of Will).

Hebrew Academy didn't exist as the Milton I. Schwartz Hebrew Academy, he didn't want it going
to any other school on that land. It was only supposed to go to a school named the Milton I. Schwartz
Hebrew Academy.”).

18 See ATT EXx. 3, Schwartz Testimony, 08/27/2018 at 201:16-17 (Q. Just to be clear too, we
have been talking about the will today. Some of the things we talked about was the will. But your
confident, as you sit here today, that your father's will is not ambiguous, right? A. | don’t believe it
is.”)

19 See ATT Ex. 6, Schwartz Testimony, 08/30/2018 at 168:15-20.

20 Note that even if the Bequest did not lapse, it was nevertheless void at the time of Milton’s
death because Milton mistakenly believed he had a perpetual naming rights agreement with the
School at the time the Last Will was executed. See Estate’s Petition, Third Claim for Relief (Bequest
Void for Mistake), at p. 8; citing Restatement (Second) of Property, Donative Transfers §34.7,
comment d (“A mistake may cause a donative transfer to be made that otherwise would not have
been made. The general law of mistake, under which a mistake may be significant enough to justify
the conclusion that the donative transfer should be set aside or reformed, is incorporated herein by
reference and made applicable to both wills and other donative documents of transfer.”).

8 of 20
4811-5782-9222, v. 1

063

005563

005

563



795500

© 00 N oo o B~ W DN P

[ S N T N T N N N T N T N T N B e e = N T~ T o
0 N o O B~ W N P O © 0N O U~ W N BB O

005

1.

THE COURT SHOULD ENTER JUDGMENT IN FAVOR OF THE ESTATE FOR ALL
INTER VIVOS GIFTS MADE TO THE SCHOOL UPON MILTON’S BELIEF THAT HE
HAD A PERPETUAL NAMING RIGHTS AGREEMENT.

Nevada law expressly affords this Court the power to rescind donative transfers which are
made pursuant to a mistaken belief that was fundamental to the intent of the grantor.?! The Estate’s
Petition seeks a declaration that it is entitled to a revocation of all gifts made during Milton’s
lifetime due to such a mistake.??

Despite its determination that Milton did not have a legally enforceable naming rights
contract with the School, the jury nevertheless concluded that Milton believed he had a perpetual
naming rights agreement with the School. This finding comes a no surprise considering that (1)
Milton, himself, testified that he had such an agreement; (2) Milton did not make any gifts to the
School during the period of time (1993-1996) when the School temporarily removed his name; (3)
Milton’s son and personal assistant both testified that Milton believed he had such an agreement;

(4) every single former board member called to testify at trial, including those called by the School

to testify against the Estate, acknowledged in some form or fashion a mutually understood naming
rights agreement; and (5) Milton conditioned his final gift to the School on it being the “Milton 1.
Schwartz Hebrew Academy.” Indeed, the evidence admitted at trial proves that Milton left this
Earth still believing that the School would be named after him in perpetuity.

For these reasons, the Court should enter a judgment against the School and in favor of the
Estate for all of the gifts that Milton made to the School during the period of time when Milton

believed he was contributing money to a school that would bear his name in perpetuity.

21 See Matter of Estate of Kennedy, 2018WL1036893 (Nev. Ct. App. 2018) (unpublished)
(citing In re Irrevocable Trust Agreement of 1979, 130 Nev. 597, 607, 331 P.3d 881, 888 (2014),
decision attached hereto as Ex. 5.

22 See Estate Petition, Sixth Claim for Relief (Revocation of Gifts and Constructive Trust), at
pp. 9-10, EX. 3.
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A. APPLICABLE LAW

“In Nevada, a valid inter vivos gift or donative transfer requires a donor’s intent to
voluntarily make a present transfer of property to a donee without consideration, the donor’s actual
or constructive delivery of the gift to the donee, and the donee’s acceptance of the gift.”* However,
a donor’s unilateral mistake in executing a donative transfer permits the Court to rescind the gift
due to the mistake. Nevada recognizes two types of unilateral mistakes that may occur in the
donative transfer context: (1) invalidating mistakes and; (2) mistakes in the content of a document.
“An invalidating mistake occurs when ‘but for the mistake the transaction in question would not
have taken place.””?

In this case, Milton’s mistaken belief that he had a legally enforceable naming rights
agreement with the School invalidates all of the lifetime donations to the School from August of
1989 (when Milton gave the initial $500,000) through his death, because Milton would not have
made such donations had he known that a jury would later declare that there was no enforceable
contract between the two. According to the evidence presented at trial, Milton personally gave
$1,110,606.66 to the School from 1989 through 2007. After computing prejudgment interest, the
present value of those gifts is $2,830,523.71.

B. TRIAL EVIDENCE SUPPORTING RESCISSION OF INTER VIVOSGIETS

1. Milton’s affidavit testimony and video interview.
In 1993, Milton submitted an affidavit in the litigation concerning the competing School
boards wherein Milton testified under oath that he donated $500,000 to the School with the

understanding that the School would be named after him in perpetuity:2°

23 See In re Irrevocable Trust Agreement of 1979, 130 Nev. 597, 603, 331 P.3d 881, 885
(2014).

2 Id., at 887 (citing Restatement (Third) of Restitution & Unjust Enrichment § 5 (2011);
Restatement (Third) of Prop.: Wills & Other Donative Transfers § 12.1 (2003)).

25 Id. (quoting Restatement (Third) of Restitution & Unjust Enrichment § 5(2)(a) (2011)); see
also 38A C.J.S. Gifts § 38 (“The giving of a gift is a unilateral act, so mutuality of mistake is not
required to set it aside.”)

26 See Ex. 3, at Exhibit 1, Supplemental Affidavit of Milton I. Schwartz, at { 4.
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Although the jury concluded that there is no legally enforceable contract between Milton and the
School for naming rights, Milton’s testimony from 1993 evidences that Milton certainly believed
that he did.

On June 12, 2007, less than two months before Milton passed away, the School interviewed
Milton as part of a video production for the School gala honoring him. During the interview, Milton

continued to distinguish the Adelson High School from the MISHA:

I want to use this opportunity to say to the students at the Milton I. Schwartz
Hebrew Academy that they should do their homework, do their work, get their
parents involved because without the parents being involved it just isn’t going to
work, and rest assured that if you do that that you’ll get — and go to the Adelson
High School — you will get the best education in the world right here in Las Vegas
and you should appreciate the fact that you live here and this is available to you and
appreciate the fact that your parents are supporting this effort on your part and |
guarantee you that when you graduate high school you will be a superstar.?’

Indeed, the School introduced its own clip of the June 12, 2007 interview into evidence
where Milton again reiterates his belief that he had a perpetual naming rights agreement with the

School:

“[Dr. Lubin] said, ‘I need a million dollars, and I can get the land from John
Goolsby.” She didn’t know that | was working on the land at the time and that John
Goolsby — | don’t know the answer, whether he gave me the land for me or for her.
I don’t” know why he would give it to her, but he owed me. | decided to give her a
half a million dollars. | didn’t feel like | could afford a million dollars at the time,
and | raised a half a million dollars... I raised a million doll[ars] — the half a million
and | gave a half a million, and they agreed to name the school Milton I. Schwarz
Hebrew Academy in perpetuity.”

27 See Closing Argument Video Clip at Ex. 6, to be submitted to the Court for In Camera
Review.

28 See Trial Exhibit No. 1116A at Ex. 7, to be submitted to the Court for In Camera Review.
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2. Milton did not make any gifts to the School during years when his namesake
had been removed.
During trial, Susan Pacheco testified that Milton did not make any gifts from 1993 through
1996. Susan further testified that Milton stopped making donations because his name was taken
off the School. Susan further testified that Milton was upset and furious when that happened.
However, when Milton received the “Sabbath Letter” in 1996, which promised to restore the
School’s name to the Milton I. Schwartz Hebrew Academy, Milton was very pleased and ecstatic.
Shortly thereafter, Milton began contributing again to the School. In fact, Milton continued to give
money every year until his August 2007 death.?®
3. The trial testimony of Jonathan Schwartz and Susan Pacheco corroborates
Milton’s belief.
Susan was Milton’s personal assistant and bookkeeper from 1986 through his death in
August of 2007. During trial, Susan testified that it was extremely important to Milton that the

School be named after him in perpetuity. Susan further testified that Milton liked his name being

29 See, ATT EX. 2, Susan Pacheco Testimony (“Pacheco Testimony”), 8/24/2018 at 261:4-20;
263:9-264:2; 268:14-24; 271:10-16; 271:21-273 (“Q. Do you remember any period of time where
Mr. Schwartz stopped donating to the school? A. Yes. Q. Do you remember when that time period
was? A.”’93 to 96, | believe. I believe 99 percent sure. ... Q. Okay. Do you know why he stopped
making donations? A. Because his name was taken off the school, and that was the main reason...
Q. Did any of these things occur, to your knowledge, reducing the size of the letterhead, taking the
sign off the building, did any of this stuff actually happen, to your knowledge? A. Yes. Q. What
was your impression on how Mr. Schwartz felt about these things that occurred? A. He was
extremely unhappy, to say it nicely. He was furious would be a better way of putting it. Q. Okay.
A. He was — well he told me we were going to war is what he told me. He was very — he was
extremely upset that they took his name off because he gave the money and the name of the school
is Milton 1. Schwartz Hebrew Academy. And he really did not like the idea of his picture coming
off the wall. He likes things on walls. And the letterhead also upset him. ... Q.  What was Mr.
Schwartz’s emotion state after he received [the 1996 Sabbath Letter]?” A. His emotion state, he
was excited. He was happy. He was — my description, he was ecstatic. He was very pleased. Q.

Do you know why? A. Because he name was put back on the school and the letterhead was
changed. ... Q. All right. And from the day of this letter, which is May 23, 1996, to his passing on
2007, do you recall any other issues that Milton had with the school? A.  No, not major issues.
There was disputes within the school like any organization — okay. Back to what the judge said.
No. ... Q. Do you know if Mr. Schwartz placed any degree of importance on this document? A.
Yes. Q. Do you know why? A. Because his name was put back on the school, which is what he
intended originally when he gave the $500,000, his initial $500,000 for the — in exchange for the
naming of the school to be the Milton I. Schwartz Hebrew Academy.).Trial EX.
62(9)(U)(spreadsheet prepared by Susan Pacheco summarizing Milton’s annual contributions to the
School).
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associated with his accomplishments. Susan further testified that, in her opinion, Milton would not
have given the initial $500,000 to the School without getting his name on the School.*°
Jonathan Schwartz also testified that it was clear to him his father believed he had an
enforceable and perpetual naming rights agreement with the School. Specifically, Jonathan recalled
Milton discussing with him on several occasions that his agreement with the School was
perpetual. 3
4. All of the School’s 1989 Board Members testified that there was some form of
an agreement between the School and Milton.
In addition to Milton’s own testimony from 1993, all five of the School’s board members
who testified at trial admitted to the exchange of promises for perpetual naming rights to the School.

() Leonard Schwartzer

Leonard Schwartzer’s understanding of the agreement was that the school named itself in
perpetuity in Milton’s honor because the $500,000 donation was by far the largest donation the

School had received and it was a “quid pro quo.”32

30 See, ATT Ex. 2, Pacheco Testimony, 8/24/2018 at 255:3-12; 257:4-258:1 (“Q. In speaking
with Mr. Schwartz over the years did you ever form an impression or understanding as to the
importance of school being named after him forever? A. Yes, he was — yes. He -- It was extremely
important to [Milton] that the school be named after him in perpetuity, forever. He even taught me
how to say that word. | don’t even know where to start on this. Okay. He liked his name, number
one, and his name being on his accomplishments was important. ... Q. Ms. Pacheco, | think we
have already established you had known Mr. Schwartz for a long time. In your opinion, would Mr.
Schwartz have ever given the school a half million dollars if it was not going to be named after him
in perpetuity? A. No. Q. Why do you think that? A. I don’t believe [Milton] would give that amount
of money to the school without his name being on the school. He gives to a lot of charities, but they
were never in that amount of money and he was a very generous man and he did give money like |
said to a lot of charities but he would have never given that amount of money to any organization
without his name being on it.”).

31 See, ATT EX. 3, Schwartz Testimony, 8/27/18 at 139:12-140:23 (“Q. At the time Milton
dictated the will to you, in 2004, do you know or do you have an understanding of whether your
father believed he had an enforceable naming rights agreement with the school to be called the
Milton 1. Schwartz Hebrew Academy in perpetuity? A. Yes. Q. What do you base that
understanding on up to the point of time in two thousand and— A. Several discussions I had with
him in providing documents that memorialize or confirmed the agreement that it was supposed to
be the Milton I. Schwartz Hebrew Academy in perpetuity. We discussed it numerous times.”).

32 See ATT EX. 1, Leonard Schwartzer Testimony, 8/23/18, at 85:16-86:2 (“Q. What was your
understanding then of what — why the school agreed to name the Milton I. Schwartz Hebrew
Academy in perpetuity? A. Well, the fact that Milton I. Schwartz had donated a half a million
dollars and arranged for most of the other donations for the school. And was by far the largest
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(i) Roberta Sabbath, PhD

Dr. Sabbath, who accompanied Dr. Lubin to Mr. Schwartz’s house to receive the $500,000,
testified that she agreed to accept the money in exchange for the naming rights. Dr. Sabbath used
the phrase “gentleman’s agreement” to characterize the transaction.®

(iti)  Samuel Ventura

Samuel Ventura also testified that Milton got to have his name on the School in perpetuity
in exchange for giving the school $500,000 and orchestrating additional financing to build the
building.3*

(iv)  Neville Pokroy, MD (School’s Witness)

Neville Pokroy was called by the School in its case in chief. Dr. Pokroy testified that he
indeed signed the School’s 1990 Bylaws, which acknowledged the perpetual name change. Dr.
Pokroy further testified that the representations in the Bylaws were “absolutely correct” because he

does not sign documents without first reading them.®

supporter financially the largest supporter of the school was the reason why we decided to name
the school in his honor. | mean, I think it was sort of a quid pro quo that in exchange for all he had
done for the school, we were naming the school in his honor.”)

3 See ATT EX. 2, Roberta Sabbath, PhD Testimony (“Sabbath Testimony™), 8/24/18, at 346:4-
11 (“Q. So in your capacity as representing the board, did you agree to accept the money that Mr.
Schwartz gave you in exchange for naming rights to the school? A. That was the gentleman’s
agreement. And we were representing the board and the intention of the board and the goodwill that
generous gift engendered.”)

3 See ATT Ex. 7, Samuel Ventura Testimony (“Ventura Testimony™), 8/31/18, at 14:11-18
(“Q. Correct me if I’'m wrong, but he gave the school a half a million dollars and then he
orchestrated the financing of the $1.5 million. What did he get in return from the School? A. He
got to have his name on the School. Q. Would that be for perpetuity? A. Yeah.”).

® See ATT Ex. 7, Neville Pokroy, MD Testimony (“Pokroy Testimony), 8/31/18, at 156:14-
157:6 (“Q. Do you remember any particular bylaws that said anything to the effect that Milton
Schwartz's name would remain on the corporation in perpetuity? A. | don’t recall that, as I sit here
at this moment. Q. So it may or may not be true, you just don’t remember. A. Subsequently, four
years ago, we had a deposition and | was presented with a document that | was present and that it
was discussed at that meeting. And if | signed that document, then I must have read it. Q.
Understood. But at the time of your deposition, you didn’t have any recollection of that document?
A. No, but because of the document, | presume that was absolutely correct because | don’t sign
documents unless | have read them.”)
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(v) Tamar Lubin-Saposhnik, PhD (School’s Witness)

Tamar Lubin-Saposhnik was also called by the School in its case in chief. Dr. Lubin, despite
being openly hostile to Milton and the Estate, admitted that the School and Milton had an agreement
for a perpetual name change but that the agreement was for $1million, not $500,000.%¢

C. IF THERE WAS NO CONTRACT TO BEGIN WITH, THE SCHOOL SHOULD NOT

BENEFIT FROM MILTON’S CONDITIONAL GIFTS.

The bottom line is that if there is no contract, Milton, as a matter of law, made a mistake
when he gifted money to the School starting in 1989 and continuing through 2007 — the year of his
death — because he (and the School’s own board for that matter) believed that there was a legally
enforceable naming rights agreement with the School. The School must be held to account for what
it has been unjustly enriched with.’

During trial, Susan Pacheco provided testimony pertaining to the monetary gifts that Milton

made to the School from 1989 through 2007. The following table illustrates the gifts made for each

of those years: 38
YEAR AMOUNT
1989 $500,900
1990 $9,000
1991 $150
1992 $69.66
1997 $2,100
1998 $22,500
1999 $26,600

36 See ATT Ex. 7, Tamar Lubin-Saposhnik Testimony, 8/31/18, at 132:19-133:3; 140:5-9.

87 See Certified Fire Prot. Inc. v. Precision Constr., 128 Nev. 371, 381, 283 P.3d 250, 257
(2012) (“Unjust enrichment exists when the plaintiff confers a benefit on the defendant, the
defendant appreciates such benefit, and there is acceptance and retention by the defendant of such
benefit under circumstances such that it would be inequitable for him to retain the benefit without
payment of the value thereof.”); see also 28 Williston on Contracts § 70:207 (4th ed.) (“A donor
whose gift is induced by an invalidating mistake also has a claim in restitution as necessary to
prevent the unintended enrichment of the recipient.”).

38 See also Ex. 3 at Exhibit 9(U), Pacheco Spreadsheet, to the Estate’s Petition, admitted at
trial as Trial Ex. 62.
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2000 $7,400

2001 $88,535

2002 $57,130

2003 $51,323

2004 $135,277

2005 $9,622

2006 $100,000

2007 $100,000
TOTAL $1,110,606.66

In addition to the principal amounts of the gifts, the Estate is also entitled to recover from
the School the time value of those gifts. In the case of most Nevada actions, this is computed in the
form of (1) pre-judgment interest from the date a summons and complaint are served (or from the
date of certain transactions) through the entry of judgment; and (2) post-judgment interest which
accrues from the entry of judgment until the judgment is satisfied.3® “Prejudgment interest is in the
nature of compensation for the use by the defendant of money to which the plaintiff is entitled,
payable from the time of loss or injury [] and serves to compensate for the loss of the use of money
due as damages from the time the claim accrues until judgment is entered, thereby achieving full
compensation for the injury those damages are intended to redress.”°

In this case, the issue before the Court is to determine whether the prejudgment interest
starts to accrue on the dates that Milton’s gifts were mistakenly made (NRS 99.040), or on May 30,
2013 — the date the Estate’s Petition was served on the School (NRS 17.130).

The Estate submits that NRS 99.040(1)(c) governs the prejudgment interest accrual date
because the Estate’s claim for rescission of inter vivos gifts arises as an equitable remedy to redress

money received and retained by the School without the consent of the Estate.*! The School has

39 See NRS 17.130, NRS 99.040.
40 47 C.J.S. Interest & Usury § 114.

41 See NRS 99.040(1)(c) (“When there is no express contract in writing fixing a different rate
of interest, interest must be allowed at a rate equal to the prime rate at the largest bank in Nevada,
as ascertained by the Commissioner of Financial Institutions, on January 1 or Jull, as the case may
be, immediately preceding the date of the transaction, plus 2 percent, upon all money from the time
it becomes due in the following cases: (c) upon money received to the use and benefit of another
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unjustly retained the benefit of the Estate’s property for almost thirty years. Assuming that the

statutory rate of interest, as of January 1, 2019, is the same as the current 7% rate*?, interest accrued
through January 10, 2019, on all rescinded gifts is $1,719,917.05.4 Judgment, therefore, should be
entered in the collective amount of $2,830,523.71 in principal and interest, as of January 10, 2019.

Notwithstanding, if the Court nevertheless concludes that prejudgment interest should be
computed from May 30, 2013 pursuant to NRS 17.130(2), total interest accrued assuming the same
interest rate and date of judgment would be $436,005.65.4* Accordingly, judgment, as of January
10, 2019, would be $1,546,612.31 in principal and interest.

V.
THE SCHOOL SHOULD BE ESTOPPED FROM
AVOIDING PERFORMANCE ON AN ADMITTED PROMISE

The only jury finding that is binding on this Court is that there is no “contract” between the
School and the Estate for perpetual naming rights. What is clear from the trial evidence, however,
is that there was definitely a promise made to Milton which he relied on to his detriment. There are
scores of cases throughout the United States where charitable organizations sought to enforce
charitable pledges made by donors which were relied upon to their detriment.* This is the reverse

situation: here the money pledged by the donor ($500,000) was paid in full but the promise made

and detained out his or her consent.”); and Alberding v. Brunzell, 601 F.2d 474, 479 (9th Cir. 1979)
(rejecting the contention that NRS 99.040 is mandatory only in actions at law but is discretionary
in equitable proceedings)

42 See Prime Interest Rate Sheet, a true and correct copy being attached hereto as Ex. 8.
43 See NRS 99.040 Interest Spreadsheet, a true and correct copy being attached hereto as Ex.
9.

44 $1,110,606.62 x 0.07 x (67.3 / 12) = $436,005.65.

45 In fact, counsel for the School was on the exact opposite side of this issue just a couple of
years ago in Idaho State University Foundation vs. Rogers, A-15-723710-C, wherein Idaho State
University Foundation sought to enforce and alleged charitable pledge on a theory of promissory
estoppel. See, ISUF v. Rogers First Amended Complaint, a true and correct copy being attached
hereto as Ex. 10.
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by the charitable organization (to name the school after Milton 1. Schwartz in perpetuity) was
broken shortly after the donor died.

Under well-settled law, the equitable doctrine of promissory estoppel, permits the Court to
enforce an otherwise unenforceable promise if reliance is foreseeable, reasonable and serious, and
injustice cannot otherwise be avoided.*® There is no question that Milton relied on the School’s
representations that it would bear Milton’s name in perpetuity. Similarly, there is no question that
Milton’s reliance was foreseeable, reasonable and serious. Indeed, the School’s own board
members acknowledged the promises exchanged. The only reason why the School is not honoring
its promise anymore is because its current board has a vested interest in maintaining a close
relationship with the Adelson family. It cannot be ignored that at least half of the current board is
comprised of Mr. Adelson’s family and friends. If there is no legally enforceable contract, the only
way to avoid manifest injustice is by the equitable enforcement of the School’s promise.

V.
CONCLUSION

For the above and foregoing reasons, the Court should enter judgment as follows:

1. Judgment in favor of the Estate on the School’s Petition to Compel Distribution, for
Accounting and for Attorneys Fees, declaring that the School takes nothing by way of
its Petition;

111
111
111
111
111
111

46 See American Sav. & Loan. Ass’n v. Stanton-Cudahy Lumber Co., 85 Nev. 350, 354, 455
P.2d 39, 41 (1969); Lear v. Bishop, 86 Nev. 709, 476 P.2d 18 (1970) (affirming order for specific
performance on a claim for promissory estoppel).
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2. Judgment in favor of the Estate on its equitable claim for rescission of inter vivos gifts
in the amount of $2,830,523.71, including prejudgment interest; or alternatively, an

order requiring the School to perform its promise to maintain the Milton I. Schwartz

Hebrew Academy name in perpetuity under the doctrine of promissory estoppel.

DATED this 16th day of November, 2018.

SOLOMON DWIGGINS & FREER, LTD.

By:

/s/ Alexander G. LeVeque

005b74

Alan D. Freer (#7706)

Alexander G. LeVeque (#11183)
SOLOMON DWIGGINS & FREER, LTD.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: (702) 853-5483
Facsimile: (702) 853-5485
afreer@sdfnvlaw.com
aleveque@sdfnvlaw.com

Attorneys for A. Jonathan Schwartz,
Executor of the Estate of Milton I. Schwartz
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CERTIFICATE OF SERVICE

| hereby certify that on the 16" day of November, 2018, service of the foregoing POST-
TRIAL BRIEF REGARDING THE PARTIES’ EQUITABLE CLAIMS AND FOR ENTRY OF
JUDGMENT was electronically served on counsel for the Dr. Miriam and Sheldon G. Adelson

Educational Institute via the Court’s electronic filing system.

Is/ -- Sherry Curtin-Keast

An employee of Solomon Dwiggins & Freer, Ltd.
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LORNA SHELL, DEPUTY
DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of the Estate of Case No. P061300
Dept. No.: 26/Probate
MILTON 1. SCHWARTZ,
Deceased.
VERDICT FORM
In the Matter of the Estate of MILTON 1. SCHWARTZ, we the jury find as
follows:
Question 1:

Do you find that Milton 1. Schwartz had a naming rights contract?
Yes No

If you answered YES to Question 1, please proceed to answer Questions 2, 3, 4, 5, 6

and 7. If you answered NO, skip to Question 8.

Question 2:

Was the contract oral or founded upon a writing or writings?

Oral Written

Question 3:

If you answered YES to Question 1, was the contract in perpetuity?

Yes No

/17

/17
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Question 4:

What was the consideration (amount of money) that Milton I. Schwartz was

required to pay in exchange for a naming rights contract?

Question 5:

Did Milton I. Schwartz perform all of his obligations under the terms of the contract?

Yes No

If you answered NO, please skip to Question 8. If you answered YES to Question 5,

please proceed to answer Question 6.

Question 6:

In addition to the consideration (amount of money Milton I. Schwartz agreed to pay),

what were the other specific terms of the contract?

005578 o

Corporation Yes ~ No
Campus Yes No
Elementary School Building Yes__ No____
Elementary School Yes ~~ No_
Middle School Yes =~ No
Entrance Monument Yes ~ No
Letterhead Yes ~ No_
None of the Above L

All of the Above

In Question 2, if you found that the contract was a written agreement, please answer

Question 7. If you found the contract was an oral agreement, please skip to Question

8.
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Question 7:

Did the School breach the Contract?
Yes No

Question 8: (Please circle one)
Do you find that in 2004, when Milton I. Schwartz wrote the following:

2.3 The MiltonX Schwartz Hebrew Academy. I hereby give, devise,
and bequeath the sum of five hundred thousand dollars ($500,000,00)
to the Milton I. Schwartz Hebrew Academy (the, "Hebrew Academy")
that:

He intended that the Bequest be made only to a school known as the “Milton
I. Schwartz Hebrew Academy” for the purposes set forth in the Bequest. OR
b. He intended the Bequest be made to the school presently known as the Adelson

Educational Institute.

Question 9:

Do you find that the reason Milton I. Schwartz made the Bequest was based on his
belief that he had a naming rights agreement with the School which was in perpetuity?
Yes X No

Question 10: (ONLY IF YOU FIND YES TO QUESTION NOS. 1, 2, 5, AND 7)
What was the appropriate amount of damages that the School should pay the Estate

to remedy the breach of contract?

$

00

79
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Question 11: (ONLY IF YOU ANSWERED “NO” TO QUESTION NO. 1.)

Do you believe that the School acted in a manner in which the School should have
reasonably expected to induce Milton 1. Schwartz’s reliance and which did induce
Milton I. Schwartz’s detrimental reliance?

Yes No

Question 12: (ONLY ANSWER IF YOU ANSWERED “NO” TO QUESTION
NO. 1)
Do you find that Milton I. Schwartz believed that he had a naming rights contract

with the School but was mistakeh?

Yes No K

Question 13: (ONLY ANSWER IF YOU ANSWERED “NO” TO QUESTION
NO. 1 AND “YES” TO QUESTION NO. 12)

Did Milton I. Schwartz make the Bequest to the School based on his mistaken
belief?

Yes No

W _— Sept.5 2008
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SECOND CODICIL

T0

LAST WILL & TESTAMENT:
AND
FIRST CODICIL
OF
MILTON L SCHWARTZ

{Wilf dated November 19, 1993) '
(First Codicil dated April 5, 1996) |
I, MILTON . SCHIWARTZ, dcclare that | am a residemt of Las Vegas, County

of Clark, State of Nevada, and that this is the Second Codicil to my Last Will and Testament

dated Noﬁmbcr 19, 1993 and my First Codlcil dated April 5, {996.

ECL RECITALS: ]
WHEREAS, my currently effective Last Will & Testaient was executed on

s November 19, 1993, in Las Vepas, Nevada (herein “Will"). . !

659500
005659

WHEREAS, my cumrently effective First Codicil was executed on April 3, 1996,
in Las Vepas, Nevada (herein “First Codicil”).

WHEREAS, l hereby ratify, confirm and republish my Will dated November 19,
1993, in every respect. If any part of the Will iz inconsistent with this Second Codicil, this
Second Codicil shall govern,

WHEREAS, | hereby ratify, confirm and republish my First Codicil dated April 5,

1996, in every respect, If gny part of the First Codicil is inconsistem with this Second Codicil,

this Second Codicil shall govern, V[ | _

Page | ' !
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NOW, THEREFORE, |, MILTON I.SCHWARTZ, being of sound and

“ disposing mind and memory end having hcrc‘mforc executed my Last Will & Testament, bearing

// ‘ the date of November 19, 1993 ag well ag my First Codicil dated April 5, 1996, and nol acting

] under duress, menace, fraud or undue influcice of any person, do hereby make, publish and

declare the following as a Codicil to my Will and First Codicil: | ‘

L i

I hereby cancel and revoke the gift to the Jewish Federation of Las Yegas

described in my First Codicil and that certain lefter of August | 1, 1995 addressed to Ronni

Epstein. In the place of the gil! described in that certain letter of August | I, 1995 and my First

Codicl, I hereby add the following Scction 2.5 to Article “Second™ of ny Will entitled

e deerr ot = o et—

“Bequests™,

2.5, ish Com i Mil
Acadeny !

I hereby give, devise and bequeath the sum of $500,000,00 1o the Jewish

Community Day School and the Milton [. Schwartz Hebrew Academyto . il

P be split equally among the two schools (3250,000.00 to each), subject to
the following provisions:

005660

A. This gift is to be in the formn of securities (stocks, bonds ar cash) with
the largest profit so that my estate can take ndvantage of the low cost basis
and increased price. The sum is to be divided between the two named
Jewish educativnal institutions according o a rationel fonmula that tekes
into consideration the faclors relevant af the time that this bequest takes
effect. The division shall be madc by A. Jonathan Schwartz or his ]
nominee, whose decision shall be binding and nof subject to appzal, A
Jouathan Schwantz shall be a member of whichever committee or ".
comniittecs is responsible for invesiment and distribution of these funds. ;

B. If the two named recipicnts have merged at the time that this bequest
takes eflcct, the entire sum of $500,000 shall go to the merged entity.

Page 2 !
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(1} f cither of the two named recipients shall have ceased to exist
at the time that this bequest takes effect, the sum of $250,000 shall
go to the Jewish Federation of Las Vegas or its successor
organizstion, to be used for the expresg purpose of educating
Jewish Children.

(2) 1 hereby direct that the funds distributed from the proceeds of
my $500,000 gift be used only in (he fonin of

scholarships to be distributed by The Jewish Community Day
School and the Milton I, Schwariz Hebrew Academy or thair
respective successor organizations in order {o educate Jewish
Children only,

(3) If both the nanied recipients have ceased to exist at the time
that this bequest takes efTect, the entire sum of $500,000 shall go
(o the Jewish Federation of Lag Viegas orits successor
organization,

(4) In the event that Provision C (1) or C (3) becomes effectuated,
the Jewish Federation, ar its successor organization, is hereby
instructed to use the surn received in order W support Jewish
education for young Jewish people within the Las Vegas Jewish
Community. The Jewish Federation is authorized to carry out this
purpoge in any manner that it deems appropriate, including using
the sum received to create an endowment fund named the Milton I,
Schwariz Bndowinent Fund that will distribute its assets in 8
manner that the Jewish Federalion deems apprapriate to carry out
my stated charitablc intent.

110-13-99 © 1:58PH Lionel Sawyer» 1702 255723234 4
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I
|

J

V/l subscribe my name 1o this Second Codicll this _ [ T _ day of August, 1999,
/ ,u;/o R //‘PQM

MILTON 1. SCHWARTZ S

On the date [ast above written, MILTON 1. SCHWARTZ declared to us, the
undersigned, that this instrument, consisting of six pages, including the page signed by us as
witnesses; was his Second Codicil to Last Will and Testament, and requested that we act as
;'}'il'ne'sses toit, He thereupon signed fhis Second Codicil in our presence, all of us being present

st the same time. We now, at his request, in his presence and in the presence of egch other,

subscribe our names as witnesses,

PR C.Cobgiy
/%0 m 'IE% & . residingat _Gir L/;;F,ZJJ, WU Py 7
- 1.8 Vegas, Nevada

L.as Vegas, Nevada
STATE OF NEVADA )
) s8.
- COUNTY OF CLARK )
Page s

CONFIDENTIAL

_bgﬁpr_pﬂ TQJQMQJA. rescing at £ () )@é@wg,ﬁiﬁw Zhi0
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CONFIDENTIAL

v wv o oE-wvRE D Lionel dawyerw 1 702 2557232:% 1

That they witnessed the execution of the within Second Codicil to Last Will and
Testament, dated November 19, 1993, and First Codicil dated April 5, 1996 of the within nained
Testator, MILTON . SCHWARTZ, (hat the Testator subseribed the Second Codlcif and
d;clarcd the same to be the Second Codicil to his Last Will and Testament, dated November 19,
1993, in their presence; that they thereafler subscribed the same as witnesses in the presence of

the Testetor and in the presence of each other and at the request of the Testator; that the Testato?

a1 the time of the execution of the First Codicil appeared 1o them 1o be of full age and of sound

mind and memory; and that they make this Affidavit at the request of the Testator.

_M@c,_@\

Al

SUBSCRIBED and SWORN to before me f

this IC}fA day of August, [999.

NOTARY PURLIC in and for said County end State.

Page6
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Matter of Estate of Kennedy, Slip Copy (2018)

2018 WL 1036893
Only the Westlaw citation is currently available.

This is an unpublished decision. See Nevada Rules
of Appellate Procedure, Rule 36(c) before citing.

Court of Appeals of Nevada.

In the MATTER OF the ESTATE
OF Grace E. KENNEDY, Deceased.
Ellen Muttitt, f/k/a Ellen Childers, as Court
Appointed Personal Representive of the
Estate of Grace E. Kennedy, Appellant,
V.
Joseph Rosa, Respondent.

No. 72435
|
FEBRUARY 08, 2018

Attorneys and Law Firms
Kehoe & Associates

Goodsell & Olsen

ORDER OF AFFIRMANCE

*1 Appellant Ellen Muttitt, F/K/A Ellen Childers as
court-appointed personal representative of the Estate of
Grace E. Kennedy appeals the district court's Order
Concerning Counterpetition to Declare Assets and for
Approval of Funeral Expenses and Order Denying
Motion Pursuant to EDCR 2.24, NRCP 52, and 59
Regarding Order Concerning Counterpetition to Declare
Assets and for Approval of Funeral Expenses. Eighth
Judicial District Court, Clark County; Gloria Sturman,
Judge.

Grace E. Kennedy and Respondent Joseph Rosa started

dating in 1975.! They never married. In 1994, Rosa
bought a home in Las Vegas with his own money. He
put title to the home in his and Kennedy's names as
joint tenants with the right of survivorship. Rosa thought
Kennedy would outlive him and he wanted to make
sure she had a place to stay. In 2012, he was worried
that if Kennedy outlived him, Kennedy's nieces and
nephews would inherit his home. With the belief he was

protecting his estate, Rosa executed a deed conveying
his one-half interest in the home to his living trust. In
2013, Kennedy passed away. Rosa filed an Affidavit of
Death of Joint Tenant to claim his right of survivorship.
The Clark County Assessor's Office rejected the claim
because it said the 2012 deed severed the joint tenancy
and created a tenancy in common. Rosa petitioned to
be the administrator of what he thought was Kennedy's
intestate estate. One of her nephews came forward with

a will?> and Kennedy's niece filed an action in court on
behalf of Kennedy's estate to account for the estate's half
of the has Vegas home. Rosa opposed the motion arguing,
in part, that he never intended to give up his right of
survivorship. He also requested that the estate reimburse
him for Kennedy's funeral and wake expenses.

In response to the estate's claim for half the home,
the district court held an evidentiary hearing and
subsequently ordered the 2012 deed rescinded based on
Rosa's unilateral mistake when he executed it. The court
also ordered the estate to reimburse Rosa for Kennedy's
funeral and wake expenses. Appellant filed a Motion
Pursuant to EDCR 2.24, NRCP 52, and 59 Regarding
the Order Concerning Counterpetition to Declare Assets
and for Approval of Funeral Expenses. The district court
held a motion hearing on the second motion and then
summarily denied it.

The evidence supports the district court's finding that Rosa
did not intend to give up his right of survivorship

“A district court's findings [of fact] will not be disturbed
unless they are clearly erroneous and are not based on
substantial evidence.” Hannam v. Brown, 114 Nev. 350,
357, 956 P.2d 794, 799 (1998). “Substantial evidence is
that which a reasonable mind might accept as adequate
to support a conclusion.” Mason-McDuyffie Real Estate,
Inc. v. Villa Fiore Dev., LLC, 130 Nev. ——, ——, 335
P.3d 211, 214 (2014) (internal citation and quotation
marks omitted). The Hannam court applied an abuse
of discretion standard of review to the district court's
conclusions of law based on its findings of fact. Hannam,
114 Nev. at 358, 956 P.2d at 799.

*2 At issue is whether the district court properly
concluded that Rosa made a unilateral mistake based on
the district court's findings of fact. “[A] donor's unilateral
mistake in executing a donative transfer may allow a donor
to obtain relief from that transfer if the mistake and
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the donor's intent are proven by clear and convincing
evidence,” Monzo v. Eighth Judicial Dist. Court (In re
Irrevocable Trust Agreement of 1979), 130 Nev. 597,

607, 331 P.3d 881, 888 (2014). 3 The emphasis is on
determining the donor's intent and whether a mistake was
made at the time of the donative transfer, whichisa job for
the fact-finder. Id at 607-608, 331 P.3d at 888.

The district court made findings of fact that Roosa intended
to provide a place for Kennedy given her “failing health
and mental capacity,” and when he transferred his interest
into his trust, he thought his interest in the home would
be held for Kennedy's benefit if she survived Rosa, but
Rosa did not intend “to give up his right of survivorship
to the [r]esidence in the event that Decedent did not
survive him.” Rosa was the sole witness to testify at the
evidentiary hearing and was 100 years old at the time.
He testified consistently that he did not want his home
to go to Kennedy's niece and nephews. He changed his
deed because he was afraid that if Kennedy survived him,
that her heirs would inherit his home. He also testified
that he did not know what a joint tenancy with the right
of survivorship meant and if his attorney explained it,
he did not remember. Rosa's testimony is evidence that
he intended to maintain control of his estate because
he wanted to ensure he could exclude Kennedy's heirs
from inheriting the home. His testimony that he did not
understand a joint tenancy and right of survivorship or
remember if he was explained their legal effect adds further
support that he did not intend to give up a right that gave
him control of the home. The focus of the Monzo analysis
is on the donor's intent at the time of the transfer, which
is a job for the fact-finder. Monzo, 130 Nev. at 607-608,
331 P.3d at 888. Under the applicable law and standard
of review, we conclude that there was substantial evidence
to support the district court's finding that Rosa did not
intend to give up his right of survivorship. Based on the
evidence supporting this finding, the district court did not
err in concluding that Rosa made a unilateral mistake
when he executed the 2012 deed.

The district court did not err by ordering the estate to
reimburse Rosa for Kennedy's funeral and walke expenses
The district court's conclusions of law, including statutory
interpretation, are reviewed de novo. In re Guardianship
of Hailu, 131 Nev. ——, ———, 361 P.3d 524, 528 (2015).
NRS 147.195(2) provides: “The debts and charges of the
estate must be paid in the following order: ... 2. Funeral

expenses.” “It is well settled in Nevada that words in a
statute should be given their plain meaning unless this
violates the spirit of the act.” In re Estate of Thomas,
116 Nev. 492, 495, 998 P.2d 560, 562 (2000) (quoting
McKay v. Bd. of Supervisors, 102 Nev. 644, 648, 730
P.2d 438, 441 (1986) ). The term “funeral expenses”
is defined as a “necessary[y] and reasonabl[e]” expense
for burial, “including the funeral ... and a visitation (or
wake).” Funeral Expense, Black's Law Dictionary (10th
ed. 2014). When reviewing funeral expenses, the Nevada
Supreme Court has analyzed whether it was necessary
or reasonable. See In re Taylor's Estate, 61 Nev. 68,
76-77, 114 P.2d 1086, 1090 (1941) (reviewing the totality
of the circumstances to conclude that the executor did
not act in bad faith and instead acted as a reasonable
person under similar circumstances); In re Millenovich's
Estate, 5 Nev, 161, 182 (1869) (“With respect to funeral
expenses, the Courts generally take into consideration all
the circumstances of each case, and when executors have
acted with ordinary prudence, they are not held personally
liable.”).

*3  Accordingly, the focus is on whether Rosa acted
reasonably and in good faith based on the circumstances.
The evidence supports the district court's finding that
Rosa held a wake to honor Kennedy's wishes that he
throw a party in celebration of her life. Additionally, Rosa
testified that he never initially asked Kennedy's niece or
nephews for money for the funeral or wake because he
thought it was his duty as Kennedy's significant other
and he did not know that the family was supposed to
pay for those expenses. Thus, the evidence supports that
the funeral expenses, including those for the wake, were
reasonable and in good faith based on the circumstances
and the district court did not err by ordering the estate to
reimburse Rosa. Accordingly, we

AFFIRM the judgment of the district court, 4

GIBBONS, J., concurring;

I agree with the outcome reached by the majority
as this court is constrained by the factual findings
announced by the district court. If the appellant had
effectively challenged Rosa's evidence regarding his claim
of unilateral mistake below, the outcome of this case may
have been different.
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Rosa was the sole witness to testify at the evidentiary
hearing, While he testified consistently that he did not
want his home to go to Kennedy's niece and nephews,
this testimony primarily evidences his intent to prevent
Kennedy's heirs from inheriting the home, and not a
unilateral mistake. Viewed with the benefit of hindsight, it
appears that the real mistake was made in 1994 when Rosa
put the title to the home in his and Kennedy's names as
joint tenants with right of survivorship, instead of creating
a life estate tenancy for Kennedy. Rosa's actions in 2012
to convey his 50 percent interest in the home as a tenant in
common to his trust may have been an attempt to partially
undo the 1994 mistake.

Rosa apparently made the 2012 change with the assistance
of legal counsel, which could cast doubt on the conclusion
that he made a unilateral mistake. See RPC 1.4(b) (“A
lawyer shall explain a matter to the extent reasonably
necessary to permit the client to make informed decisions
regarding the representation.”); ¢f. Monzo, 130 Nev. at
608-09, 331 P.3d at 889 (concluding there were genuine
issues of material fact to preclude partial summary

judgment when the attorney testified as to his review with
client of the condo transfer to trust and his belief as to
what client understood and intended when the transfer
was made into trust for another).

Rosa's counsel, however, did not testify. Rosa argues on
appeal that he did not have to call his counsel as a witness
to meet his evidentiary burden. I agree. The appellant
should have countered Rosa's testimony with evidence.

We review the record as it is. We are required to grant
deference to the district court's findings of fact that Rosa
did not intend to abandon his right of survivorship. This
is a fact-based conclusion that Rosa did not intend to
give up his joint tenancy rights, and, as a result, made
a unilateral mistake. Therefore, the district court's order
must be affirmed.

All Citations

Slip Copy, 2018 WL 1036893

Footnotes

1 We do not recount the facts except as necessary to our disposition.

2 Kennedy's will names her niece, who is the appellant, and the two nephews at issue here as her beneficiaries. She left
nothing to Rosa in her will. One of the nephews at issue here was named administrator of the will.

3 Appellant contends that Monzo “does not apply as interpreted” by the district court, in part, because there was no gift from

Rosa to Kennedy. Appellant's interpretation of Monzo is inapposite. Monzo provides an analysis for courts to determine
the donor's intent at the time of transfer, and “[w]hether a donee knew of or caused a mistake is likely irrelevant.” Monzo,

130 Nev. at 603, 331 P.3d at 885.

4 We have considered appellant's remaining arguments and conclude they are unpersuasive.

End of Document

© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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PRIME INTEREST RATE

NRS 99.040(1) requires:

"When there is no express contract in writing fixing a different rate of interest, interest must be allowed
at a rate equal to the prime rate at the largest bank in Nevada, as ascertained by the Commissioner of
Financial Institutions, on January 1, or July 1, as the case may be, immediately preceding the date of
the transaction, plus 2 percent, upon all money from the time it becomes due, . .. "™*

Following is the prime rate as ascertained by the Commissioner of Financial Institutions:

January 1, 2018 4.50% July 1, 2018 5.00%
January 1, 2017 3.75% July 1, 2017 4.25%
January 1, 2016 3.50% July 1, 2016 3.50%
January 1, 2015 3.25% July 1, 2015 3.25%
January 1, 2014 3.25% July 1, 2014 3.25%
January 1, 2013 3.25% July 1, 2013 3.25%
January 1, 2012 3.25% July 1, 2012 3.25%
January 1, 2011 3.25% July 1, 2011 3.25%
January 1, 2010 3.25% July 1, 2010 3.25%
January 1, 2009 3.25% July 1, 2009 3.25%
January 1, 2008 7.25% July 1, 2008 5.00%
January 1, 2007 8.25% July 1, 2007 8.25%
January 1, 2006 7.25% July 1, 2006 8.25%
January 1, 2005 5.25% July 1, 2005 6.25% -
January 1, 2004 4.00% July 1, 2004 4.25% .
January 1, 2003 4.25% July 1, 2003 4.00% Lo
January 1, 2002 4.75% July 1, 2002 4.75% ©
January 1, 2001 9.50% July 1, 2001 6.75%
January 1, 2000 8.25% July 1, 2000 9.50%
January 1, 1999 7.75% July 1, 1999 7.75%
January 1, 1998 8.50% July 1, 1998 8.50%
January 1, 1997 8.25% July 1, 1997 8.50%
January 1, 1996 8.50% July 1, 1996 8.25%
January 1, 1995 8.50% July 1, 1995 9.00%
January 1, 1994 6.00% July 1, 1994 7.25%
January 1, 1993 6.00% July 1, 1993 6.00%
January 1, 1992 6.50% July 1, 1992 6.50%
January 1, 1991 10.00% July 1, 1991 8.50%
January 1, 1990 10.50% July 1, 1990 10.00%
January 1, 1989 10.50% July 1, 1989 11.00%
January 1, 1988 8.75% July 1, 1988 9.00%
January 1, 1987 Not Available July 1, 1987 8.25%

* Attorney General Opinion No. 98-20:

If clearly authorized by the creditor, a collection agency may collect whatever interest on a debt its creditor would be
authorized to impose. A collection agency may not impose interest on any account or debt where the creditor has agreed not
to impose interest or has otherwise indicated an intent not to collect interest. Simple interest may be imposed at the rate
established in NRS 99.040 from the date the debt becomes due on any debt where there is no written contract fixing a
different rate of interest, unless the account is an open or store accounts as discussed herein. In the case of open or store
accounts, interest may be imposed or awarded only by a court of competent jurisdiction in an action over the debt.
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Total Amount, with

Interest

2,830,523.71

Days since July 1st
154

Daysin a Year
365

Days in Half Year
182.5

Month

July
lanuary
luly
January
July
January
July
January
July
January
July
January
July
January
July

January

July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January
July
January

Year

2018
2018
2017
2017
2016
2016
2015
2015
2014
2014
2013
2013
2012
2012
2011
2011
2010
2010
2009
2009
2008
2008
2007
2007
2006
2006
2005
2005
2004
2004
2003
2003
2002
2002
2001
2001
2000
2000
1999
1999
1998
1998
1997
1997
1996
1996
1995
1995
1994
1994
1993
1993
1992
1992
1991
1991
1990
1990
1989
1989
1988
1988

Interest Rates Adjusted

[T RNV T T BNV IV ST RNT BT BT RNV AT U BT, BT, BV RN IS, BT RV BT C T RV BT WV RN T BT NV NP RT RN T BT T NT SN Y I AT BC T W N R IR W I IR I ST WU RN R IV T

Rates

7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%
7.00%

7.00%
14.00%
21.00%
28.00%
35.00%
42.00%
49.00%
56.00%
63.00%
70.00%
77.00%
84.00%
91.00%
98.00%

105.00%
112.00%
115.00%
126.00%
133.00%
140.00%
147.00%
154.00%
161.00%
168.00%
175.00%
182.00%
189.00%
196.00%
203.00%
210.00%
217.00%
224.00%
231.00%
238.00%
245,00%
252.00%
259.00%
266.00%
273.00%
280.00%
287.00%
294.00%
301.00%
308.00%
315.00%
322.00%
329.00%
336.00%
343.00%
350.00%
357.00%
364.00%
371.00%
378.00%
385.00%
392.00%
399.00%
406.00%
413.00%
420.00%
427.00%
Totals

Principal

$  100,000.00
$ 100,000.00
s 9,622.00
$  135,277.00
$ 51,323.00
$ 57,130.00
$ 88,535.00
s 7,400.00
$ 26,600.00
$ 22,500.00
$ 2,100.00
$ 69.66
$ 150.00
3 ,000.00
$  500,900.00

$  1,110,606.66
Principal

Interest Amount Total Amount Total Interest
through June 30, through june
30, 2018

2018

VBB BDBB DL BNALVLLDDLLLDLNVLAVLLIBLAILLULLILNLLILLLLULLVLLBLALULLLLVGBGLN VKBV

80,500.00
87,500.00

9,092.79

137,306.16

55,685.46

65,985.15

108,455.38

9,583.00

36,309.00

32,287.50

3,160.50

129.22
288.75

17,955.00

1,034,358.50

VBBV DBBBAINVLUNLLILINLOLULNLVBIVLOLDDLLAVAIVAIVLAIDNVLBVLLAINLAVLALALLLLLLNNL VNV

180,500.00

187,500.00

18,714.79

272,583.16

107,008.46

123,115.15

196,990.38
16,983.00
62,909.00

54,787.50

5,260.50

198.88

438.75
26,955.00

1,535,258.50

$ -
$ -
$ -
$ -
$ -
$ -
$ -
$ -
S -
$ -
$ -
$ -
S -
$ -
S -
$ -
S -
$ -
$ -
$ -
S -
$ -
$ 84,220.55
$ -
$ 91,220.55
$ -
$ 9,450.78
$ -
$  142,339.20
$ -
3 57,594.95
$ -
s 68,110.70
S -
$  111,749.36
$ -
$ 9,858.32
$ -
$ 37,298.67
$ -
$ 33,124.62
$ -
$ 3,238.63
$ -
S -
$ -
$ -
S -
$ -
s -
$ -
$ -
s 131.81
$ -
$ 29433
$ -
$ 18,289.85
$ -
$ 1,052,994.72
$ -
$ -

$ 1,719,917.05
Interest

Total Amount

184,220.55

191,220.55

19,072.78

277,616.20

108,917.95

125,240.70

200,284.36

17,258.32

63,898.67

55,624.62

5,338.63

201.47

444.33

27,289.85

1,553,894.72
2,830,523.71
Amount

VBBV BDVBDDVBNDLILIVLDLLLILVBINIVLNRLLLIVLAILLLVLLLLLLLLGLALLLLLLLLLLALLLLGLL VLBV
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IDAHO STATE UNIVERSITY FOUNDATION, INC.

DISTRICT COURT

CLARK COUNTY, NEVADA

[DAHO STATE UNIVERSITY FOUNDATION, Case No.: A-15-723710-C
INC., an Idaho non-profit corporation, Dept. No.: XX

Plaintiff,
Vs,

BEVERLY ROGERS, both individually and as FIRST AMENDED COMPLAINT
Successor Co-Trustee of the JAMES E. ROGERS | FOR DAMAGES

TRUST dated October 9, 1997 as last amended and
restated on May 28, 2014.; RORY REID, as
Successor Co-Trustee of the JAMES E. ROGERS
TRUST dated October 9, 1997 as last amended and | (Arbitration Exempt:

restated on May 28, 2014; TIMOTHY YOCK, as Damages in Excess of $50,000.00)
Successor Co-Trustee of the JAMES E. ROGERS
TRUST dated October 9, 1997 as last amended and
restated on May 28, 2014; INTERMOUNTAIN
WEST COMMUNICATIONS, LLC, and DOES I-
X, inclusive,

Defendants.

COMES NOW, Plaintiftf IDAHO STATE UNIVERSITY FOUNDATION, INC., an
[daho non-profit corporation, by and through its attorneys of record, KEMP, JONES &

COULTHARD, LLP, and complains and alleges against the above-named Defendants as

D05675

005675

Case Number: A-15-723710-C
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follows:

PARTIES AND JURISDICTION

l. At all relevant times herein, Plaintiff IDAHO STATE UNIVERSITY
FOUNDATION, INC. (hereinafter, “ISU Foundation”) was and is a non-profit corporation
formed and governed under the laws of Idaho.

2. Upon information and belief, the James E. Rogers Trust dated October 9, 1997
as last amended and restated on May 28, 2014, (hereinafter, “the Rogers Trust™) is a trust formed
and governed under the laws of the State of Nevada.

3. At all relevant times herein, Defendant BEVERLY ROGERS, both individually
and as Successor Co-Trustee to the Rogers Trust, was a resident of Nevada and was married to
James E. Rogers (hereinafter “Jim Rogers™), deceased, during the relevant events. She also
presently serves as Successor Co-Trustee of the James E. Rogers Trust dated October 9, 1997 as
last amended and restated on May 28, 2014.

4. At all relevant times herein, Defendant RORY REID, in his capacity as Successor
Co-Trustee of the James E. Rogers Trust dated October 9, 1997 as last amended and restated on
May 28, 2014, is and was a resident of Clark County, Nevada.

5. The ISU Foundation is informed and believes that at all relevant times herein,
Defendant TIMOTHY YOCK, in his capacity as Successor Co-Trustee of the James E. Rogers
Trust dated October 9, 1997 as last amended and restated on May 28, 2014, is and was a resident
of Clark County, Nevada.

6. At all relevant times herein, Defendant INTERMOUNTAIN @ WEST
COMMUNICATIONS, LLC, (“Intermountain West”) is a limited liability company organized
and operating pursuant to the laws of this state, and doing business within and subject to the

jurisdiction of Clark County, Nevada.
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7. That the true names or capacities, whether individual, corporate, associate, or
otherwise of Defendants DOES [ through X, inclusive, are unknown to Plaintiff, who therefore
sue said Defendants by such fictitious names. Plaintiff is informed and believes and thereon
alleges that each of the Defendants designated herein as a DOE is responsible in some manner
for the events and happenings herein referred to and thereby proximately caused damages to the
Plaintiff as herein alleged; that Plaintiff will ask leave of this Court to amend this Complaint to
insert the true names and capacities of said Defendants DOES I through X, inclusive, when same
have been ascertained by Plaintiff, and to join such Defendants in this action.

8. Venue in this matter is appropriate as the ISU Foundation is informed and
believes that the Rogers Trust is administered in in Clark County, Nevada and this Amended
Complaint arises from Defendants’ actions and business operations in Clark County, Nevada.

GENERAL ALLEGATIONS

9. Jim and Beverly Rogers, as active supporters of education, were well known for
making substantial financial contributions to various colleges and universities throughout the
West.

10.  Jim and Beverly Rogers extended their generosity and support of higher
education through a gift of $25,000,000.00 to 1daho State University. At that time, it was the
largest gift ever to the Idaho State University System.

11.  Jim Rogers was a former member and President of the ISU Foundation Board of
Directors, and Chairman of Idaho State University’s first ever, and at thé time the State of
[daho’s largest ever, capital campaign which raised $150,000,000 for the benefit of the
University.

12.  The ISU Foundation was established in 1967 for the purpose of soliciting and
receiving contributions, gifts, grants, devises or bequests of real or personal property from

individuals, partnerships, associations, governmental bodies or public or private corporations for

3
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the benefit of the University. The ISU Foundation is governed by an independent Board of
Directors, whose members and officers bring a wide range of experience, from business and
industry and professional competence which serve the Institution.

13.  The Mission of the ISU Foundation is to inspire voluntary private support from
alumni, parents, friends, corporations, foundations, and others for the benefit of the Idaho State
University System.

14. This action arises from the failure of the Rogers Trust, through its trustees, and
Beverly Rogers, in an individual capacity, and/or Intermountain West, (collectively,
“Defendants™) to honor binding irrevocable commitments made by Jim and Beverly Rogers to
the ISU Foundation in the total amount of $2,020,000.00 made for the construction of the
Stephens Performing Arts Center and as partial consideration for the naming rights on the
Center’s black box theater (hereinafter, the “Stephens Performing Arts Center Binding
Commitments™).

15.  The first of two $1,000,000.00 irrevocable pledges for the construction of the
Stephens Performing Arts Center was contirmed in a May 12, 1999 correspondence from Jim
Rogers stating in pertinent part:

This letter is written for the purpose of confirming certain gifts and
pledges already made by me and my family in writing and to further
confirm certain pledges which have heretofore been made but have not
yet been put in writing. These gifts and pledges are as follows:
Performing Arts Center 1,000,000
A true and correct copy of Jim Rogers’ correspondence dated May 12, 1999, is attached hereto
as Exhibit “1.”
16.  Thesecond $1 ,000,000.00 irrevocable pledge for the construction of the Stephens

Performing Arts Center and naming rights on the black box theater was made and confirmed in

correspondence dated March 20, 2000, wherein Jim Rogers stated that:
4
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Inas much as Beverly and I are very interested in seeing this project [the
Performing Arts Center] completed, in addition to the one mitlion we
have already irrevocably pledged, Beverly and I would be willing to
irrevocably pledge another one million to the project under the following
terms and conditions.
1. That you obtain six additional one million dollar

pledges from six individuals or business entities. It

will not be acceptable to us that each million dollar

pledge be made by more than one individual or

business entity as Beverly and I are not willing to put

up more than any other individual or business entity

and it should take more than one person or entity to

put up each one million, then there is no adequate

support for the project and too many sources will have

been used up to raise the additional six million.

A true and correct copy of Jim Rogers’ correspondence dated March 20, 2000, is attached hereto
as Exhibit <2.”

17.  The Stephens Performing Arts Center Binding Commitments were made by Jim
and Beverly Rogers with the expectation that the ISU Foundation would rely on these
Commitments to secure and help repay ISU Foundation procured institutional financing to
construct the Stephens Performing Arts Center on the campus of Idaho State University.

18.  In reliance on the Stephens Performing Arts Center Binding Commitments, the
ISU Foundation secured financing to construct the Stephens Performing Arts Center on or about
May 1, 2001.

19. On January 2, 2003, Jim Rogers reaffirmed and again irrevocably committed in
writing to pay in total $2,020,000.00 for both the May 12, 1999 pledge and March 20, 2000
pledge for the construction of the Stephens Performing Arts Center. As part of the reaffirmation,
Jim Rogers wrote that the $2,020,000.00 would be “[p]ayable over 10 years when the performing
arts center is opened.” A true and correct copy of the performing arts center pledge reaffirmation

dated January 2, 2003, is attached hereto as Exhibit “3.”
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20.  Prior to making any payments on the Stephens Performing Arts Center Binding
Commitments, and while remaining as the personal obligors to the ISU Foundation, Jim and
Beverly Rogers assigned to Sunbelt Communications Company the duty and obligation to pay
$2,020,000.00 over 10 years to the ISU Foundation under the Stephens Performing Arts Center
Binding Commitments.

21.  The ISU Foundation is informed and believes that on or about September 2010
Sunbelt Communications Company was renamed Intermountain West Communications
Company.

22. The ISU Foundation is informed and believes that on or about October 30, 2014,
Intermountain West Communications Company was converted from a corporation to a limited
liability company and renamed Intermountain West Communications, LLC.

23. ISU Foundation asserts and alleges that Intermountain West is owned,
influenced, and managed by the Rogers Trust and/or Jim and Beverly Rogers. ISU Foundation
further asserts and alleges that the Rogers Trust and/or Jim and Beverly Rogers used as their
own [ntermountain West’s financial resources. The ISU Foundation asserts and alleges that the
Rogers Trust and/or Jim and Beverly Rogers exerted such control over Intermountain West that
Intermountain West was the alter-ego of the Rogers Trust and Jim and Beverly Rogers.

24.  Beginning on or about August 2004, Jim and Beverly Rogers and the Rogers
Trust through Sunbelt Communications Company and then later Intermountain West sent
regular monthly installment payments in the amount of $16,830.00 to the ISU Foundation in
partial satisfaction of the Stephens Performing Arts Center Binding Commitments.

25. The ISU Foundation relied on these monthly installment payments to service the
institutional lender bond taken out by the ISU Foundation in order to finance the construction of
the Stephens Performing Arts Center.

26. The Stephens Performing Arts Center opened on or around April 1, 2004,
6
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27. In exchange for the Stephens Performing Arts Center Binding Commitments,
among other consideration, the Stephens Performing Arts Center was constructed and the
Center’s black box theater was named the James E. and Beverly Rogers Black Box Theatre.

28.  Regretfully, Jim Rogers died on or around June 14, 2014,

29. Monthly instaliment payments on the Stephens Performing Arts Center Binding
Commitments were paid through December 2014. No monthly installment payments from
Defendants have been received by the ISU Foundation in 2015.

30.  As result of not receiving monthly installment payments on the Stephens
Performing Arts Center Binding Commitments in 2015, the ISU Foundation sent a Creditor
Claim to counsel for the Rogers Trust on February 17, 2015, for the balance remaining due on
the irrevocable Stephens Performing Arts Center Binding Commitments, which as of the date of
the Claim was §$1,062,450.00.

31. On July 1, 2015, counsel for the Rogers Trust sent notice to the ISU Foundation
acknowledging its receipt and review of the ISU Foundation’s Creditor Claim and denying the
Creditor Claim.

32. TheISU Foundation is informed and believes and thereupon alleges that Jim and
Beverly Rogers, the Rogers Trust, and/or Intermountain West have an obligation to honor the
Stephens Performing Arts Center Binding Commitments.

33.  The ISU Foundation is now required to pursue this action in an effort to collect
the unpaid outstanding balance of the Defendants’” Stephens Performing Arts Center Binding

Commitments.

i/
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FIRST CLAIM FOR RELIEF
(Breach of Contract)

34.  Plaintiff repeats and realleges each and every allegation contained in the
preceding paragraphs as though fully set forth herein.

35.  Jim and Beverly Rogers and/or the Rogers Trust entered into a valid and binding
agreement on May 12, 1999 to pay the 1SU Foundation $1,000,000.00 for the construction of
the Stephens Performing Arts Center and naming rights on the Center’s black box theater.

36. Jim and Beverly Rogers and/or the Rogers Trust entered into a second valid and
binding agreement on March 20, 2000 to pay the ISU Foundation an additional $1,000,000.00
for the construction of the Stephens Performing Arts Center and naming rights on the Center’s
black box theater. Jim and Beverly Rogers and/or the Rogers Trust’s total irrevocable
commitments to the ISU Foundation for the construction of the Stephens Performing Arts Center
and naming rights on the Center’s black box theater was in the amount of $2,020,000.00.

37. In exchange for the Stephens Performing Arts Center Binding Commitments,
among other consideration, the ISU Foundation commenced and completed the construction of
the Stephens Performing Arts Center and the Center’s black box theater was named the James
E. and Beverly Rogers Black Box Theatre.

38. Prior to making any payments, Jim and Beverly Rogers and/or the Rogers Trust,
and while remaining primarily responsible for the obligation, assigned fo Sunbelt
Communications Company the duty and obligation to pay $2,020,000.00 over 10 years to the
ISU Foundation under the Stephens Performing Arts Center Binding Commitments.

39. The ISU Foundation is informed and believes that on or about September 2010
Sunbelt Communications Company was renamed Intermountain West Communications

Company.
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40. The ISU Foundation is informed and believes that on or about October 30, 2014,
Intermountain West Communications Company was converted from a corporation to a limited
liability company and renamed Intermountain West Communications, LLC.

41.  Beginning on or about August 2004, Sunbelt Communications Company and
subsequently Intermountain West sent regular monthly installment payments in the amount of
$16,830.00 to the ISU Foundation in partial satisfaction of the Stephens Performing Arts Center
Binding Commitments.

42.  Following the passing of Jim Rogers, Intermountain West continued to make
these monthly payments on the Stephens Performing Arts Center Binding Commitments thereby
acknowledging the continuing validity and obligation of the Defendants to fulfill the Stephens
Performing Arts Center Binding Commitments.

43,  Defendants breached these agreements by failing to make the remaining
$1,062,450.00 in payments.

44.  The ISU Foundation fully performed, or performance was excused, and all
conditions precedent were satisfied under both the May 12, 1999 and March 20, 2000 valid and
binding agreements.

45, As a direct, proximate, and foreseeable cause thereof, the ISU Foundation
sustained damages in excess of $10,000.00 as a result of the Defendants’ breach of the Stephens
Performing Arts Center Binding Commitments.

46.  As a direct and proximate result of the Defendants’ breach of contract, the ISU
Foundation has been required to retain the service of an attorney to commence this action and is

entitled to its attorney’s fees and costs of suit in this matter.

i
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SECOND CLAIM FOR RELIEF
(Promissory Estoppel}

47,  Plaintiff repeats and realleges each and every allegation contained in the
preceding paragraphs as though fully set forth herein.

48.  Jim and Beverly Rogers irrevocably promised to pay the ISU Foundation a total
of $2,020,000.00 for the construction of the Stephens Performing Arts Center and naming rights
on the Center’s black box theater.

49. In reasonable reliance on Jim and Beverly Rogers irrevocable promises to pay
the ISU Foundation a total of $2,020,000.00 for the construction of the Stephens Performing
Arts Center and naming rights on the Center’s black box theater, the ISU Foundation secured
institutional financing to its detriment to construct the Stephens Performing Arts Center on the
campus of Idaho State University.

50. Sunbelt Communications Company and/or Intermountain West sent regular
monthly installment payments in the amount of $16,830.00 to the ISU Foundation in partial
satisfaction of the Stephens Performing Arts Center Binding Commitments.

51.  Following the passing of Jim Rogers, Defendants continued to make these
monthly payments on the Stephens Performing Arts Center Binding Commitments thereby
acknowledging the continuing validity and obligation of the Rogers Trust to fulfill the Stephens
Performing Arts Center Binding Commitments.

52.  The ISU Foundation reasonably relied on the monthly installment payments sent
by Defendants to service the bond taken out in order to finance the construction of the Stephens
Performing Arts Center.

53. Deféndants breached these agreements by failing to make the remaining

$1,062,450.00 in payments.
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54. As a direct, proximate, and foreseeable cause thereof, the ISU Foundation
sustained damages in excess of $10,000.00 as a result of the Defendants” breach of the Stephens
Performing Arts Center Binding Commitments.

55. As a direct and proximate result of the Defendants’ breach of contract, the ISU
Foundation has been required to retain the service of an attorney to commence this action and is
entitled to its attorney’s fees and costs of suit in this matter.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for Judgment against Defendants, and each of them, as

follows:
1. For compensatory damages in excess of $10,000 and according to proof;
2. For any and all pre- and post-judgment interest allowed under the law;
3. For its reasonable attorney’s fees and costs of suit associated herein; and
4, For such other and further relief as the Court deems just and proper.

DATED this A5 Thy of May, 2017.

KEMP, JONES & COULTHARD, LLP

/N

WILLIAM L. COULTHARD ESQ (#3927)
JOSHUA D. CARLSON, ESQ. (#11781)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the Q{(}\day of May, 2017, the foregoing FIRST AMENDED
COMPLAINT FOR DAMAGES was served on the following person(s) via District Court’s

CM/ECF electronic filing system.

t - ff_/ff’"c_{w f&/

An employeeof Kemp, Tones & Couffl1ard LLP
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NEBC CHARNEL 3, KVBC
Yuliey Broadcastng Company
1500 Foremsastsr Lane
|.A8 Vegas, Nevada 59102
{T02) 642-3333
May 12, 199%9
NEG CHANNEL 4, KRNV
Blerma Broadoasting Convpany
1790 Vassar Strewt
Reno, Nevada §9502
{TTH) 322-4444

NBLC CHANNEL 6, KPVE
Oregon Trail Broadeesting Company

902 East Sherman Strect Mr, Richard Garvin, President
Pocatella, 1dabo 83201 Idaho State University Feundation
(208) 232-6666 915 South Eighth Street

Adninistration Building

:m\,, m-:uln;’c y Campus Box 8050
‘xwa Bro. ampan
1388 South Pasifio Avere Pocatello, Idaho 83209

Yuma, Arizona 85365

(520) 7821111 Dear Mr. Garvini.

' CHANNEL 13, KTVH -This letter”is written for the purpose of confirming
Beartooth Communicstions Company C&Ttain gifts and pledges already made by me and my family
100 West Lyndale Avemue, Suite A in writing and to further confirm certain pledges which have
Helena, Montana 59601 heretofore been made but have not yet been put in writing,
{406} 457-1212 :

005688

These gifts and pledges are as follows:
NEC CHANNEL 10, KENY .
Ruby Mountsin Dreadewsting Compaxy Mass Communications $ 110,000

1025 Chilton Gircle . g
Elko, Nevada 89801 Mazgs Communications . 500, 000
775} 7778500 .

= : Scholarships for the Kathryn

NBC CHANNEL 2, KIWY Grayson Music Frogram 750,900
Two Oocan Broadessting Company )
Post Cffice Box 7454 Faculty. for the Kathryn
Jacksan, Wyotning 83001 Grayson Music Program . 800,000
{307} 1332066

_ Performing Arts Center 1,000,000
NEG CHANNEL 7, KWNV
Winmemuces, Nevada - Operaced By Tostamentary Gift* 20,000,000
Slerra Broadessung Company
179C VYassar Styeet . , s . 0
Remo, Nevada 89502 JoTetal e e 32'3'260'000 e

. . e . . Y, . { Ef&\
(775} 322-4444 *This t®&stamentary gift will .be subject to ' certais -
POX GHANNEL 36, KXTF copditi-.ons that are still being developed by my family and
Falls Broadcasting Company e{__atate_h-pla.nners. ‘ When those documents are compléted, tp‘ey
7751 Blue Lakes Boulevard Nordh R S

Falls, Kizha 83301 o C
{2UB} TA-003S

TR o e o
O i

EXECUTIVE OFFICES Qf
1500 Foremuster Lane ¢ Las Vegas, NV 89101 » (702) 842-3333 Phone ¢ (702} £42-3093 Pax » chi@kvhe.com % A

005688
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KUEL 3, B0

| BRERBEASTIHE COMPAKY
FIRERARSTER LARE

R4S, REVABA 03168

AANEEL § BRIV

# SRBAZASTIVE ECHPREY
URRSAR

 MEVADA 89502

MiAKNEL (1, BYWA

| RRBARCASTIRS CRMAPHY
o | SOETR FAEEK RN
Q| RRITRHEA §5385
o)

O
=y

CEANGTEL 5, 751

N YRA BRIABCASTING COMPANY
HST SEERAE

0112, DAY B3z

ChARE 2, EHar

| GEEAR BRAMTASTIG SEPPARY
T GHEE B 1454

153N, WERNG €1001

(CEANRTE 1), K

¥ SGENEf pESARCAT IS CILPARY
& (96, T2 F32LE

§, REg A E5SHY

B, FXF

1. . LORSIERG LBERIRY

11 BLUE LEEYS BOELEY2%0 MERTR
o FAE, AR aTIe

paye o

March 20, 2000

Mike Mooney, Uresident
Tdaho Stue oundsuon
Liabo Swte University
Performing Arts Centee
Pacstella, Idaho

e T

D;t Mike,

At our mecling in Bnise on March 15, 2000, Ted Cromley reported that the
V'oundasion had ircvocable pledges in addition 1o cash on hand which together totaled
approximarely $15,000.000. It was also agreed that for the project involving
construcrion of the Performing Arrs Contex 1o go forward the total of both cash and
irevocable pledpes would aced 1 be in excess of $21,000.000

Tn as much as Beverly 1nd I are very intercsted in secing this project completed, in
addition to the ana million we heve aleeady irtevocably pledged, Beverly and T would
e willing to irrcvocably pledge another one million o the project under the following
wriy and conditiuns.
1. That you obtain six additional cav million dollar pledges from six
incividuals or business entifies. 1t will not be acceprable to us that each
million dellar pledge be maade by more than one Individual or business
cnily 28 Beverly and I are nor willing to put up moze than any cther
individoal or business entity and should it take more than onc person or
vabity to put up each one million, then them is not adaquate sUppOK foe -
the projcet and 100 many sources will hsve been used up to raise the

We have examined the finandial capacities of what we believe © be seven ar cight
individuals who ean fund this seven milllon sleng with us, aad believe that if cach and
everyone of these peaple or business entiics &y not willing to participate, then Bevedy
and I see no reason we should participste:

This offer will remain apea for 60 days and must be aceepted in full by June 1. Any
failure on the Foundadon®s part to reise the calize six million in addirion tv Beverly's
and my pledge will release us kom this pledge,
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CdaelS 0 Fraempser L]]- 2 REAB0E N 1137 PDIAE FR1g

Ydmho Stste Unlversity
James E, Rogers
Pledye 32,020,000
e . - Pledge balanee at e 302002

Thank you!
Flease rerern in the enclesad emvelops
no later than January 15, 2003,

AN
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11/21/2018 10:33 AM
Steven D. Grierson

J. Randall Jones, Esq. (#1927)

Joshua D. Carlson, Esq. (#11781)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

Attorneys for The Dr. Miriam and

Sheldon G. Adelson Educational Institute

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Estate of Case No.: 07-P-061300
Dent. No.: 26/Probat
MILTON I. SCHWARTYZ, cpt. No robate

Deceased. THE DR, MIRIAM AND SHELDON G.
ADELSON EDUCATIONAL INSTITUTE’S
OPPOSITION TO THE ESTATE’S MOTION
FOR POST-TRIAL RELIEF FROM
JUDGMENT ON JURY VERDICT ENTERED
OCTOBER 4, 2018.

COMES NOW The Dr. Miriam and Sheldon G. Adelson Educational Institute (the “Adelson
Campus” or the “School™) by and through their undersigned counsel of record, J. Randall Jones, Esq.
and Joshua D. Carlson Esq., of the law firm of KEMP, JONES & COULTHARD, LLP, hereby submits
its Opposition to the Estate’s Motion for Post-Trial Relief from Judgment on Jury Verdict Entered
October 4, 2018,

This Opposition is made pursuant to and is based on the following points and authorities,
supporting documentation, the papers and pleadings on file in this action, and any oral argument the

Court may allow.

iy

Iy
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CLERE OF THE COUE :I
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I' .
INTRODUCTION

The Estate contends the judgment should be amended, or alternatively, be granted a new trial
for three primary reasons: 1) the Court improperly refused to give certain proposed jury instructions;
2) the jury disregarded certain jury instructions on contract formation; and 3) the Court’s granting of
summary judgment against the Estate on its breach of oral contract was in error. All of the Estate’s
arguments fail to demonstrate any error by the Court or manifest disregard by the jury of the instructions
of the Court sufficient to meet the very high burden of proof necessary to amend the Judgment or grant
a new trial.

The Estate’s allegations regarding the Court’s errors in refusing certain jury instructions are
wholly without merit as the proposed instructions were not appropriate to give under the law. Even to
the extent the Estate can make the argument that the requested jury instructions should have been
admitted, which the Adelson Campus refutes, the Estate is not entitled to a new trial as any alleged
errors are harmless in light of the jury verdict and the Estate cannot demonstrate that the failure to
include these instructions would have changed the outcome.

While the Estate does not agree with the jury verdict, it was not impossible for the jury to
conclude that the Estate had not sufficiently proven the essential elements of offer, acceptance, meeting
of the minds, and consideration for there to be a valid and enforceable naming rights contract. At trial,
the Adelson Campus vigorously contested the Estate’s assertions regarding the existence of an
enforceable naming rights contract, and presented evidence controverting each and every one of those
allegations. Thus, under the evidence, and under the Court's instructions, the jury was fully empowered
to conclude that the Estate had not proven the elements required to demonstrate the existence of a
naming rights contract.

Lastly, the Court did not etr when it granted summary judgment in the Adelson Campus’ favor
on the estate’s breach of oral contract claim. The Estate’s remaining contentions about its trial strategy
being prejudiced by the Court’s decision is not only unmeritorious, but ignores the Estate’s own

arguments and testimony of its witnesses at trial. Moreover, any alleged error by the Court as to the
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Estate’s breach of oral contract claim is harmless based on the jury’s finding that Milton Schwartz did
not have a naming rights contract with the School.
For these reasons, the jury verdict must be upheld and the Estate’s request to amend the
Judgment or receive a new trial must be denied in its entirety.
il
LEGAL STANDARD

With respect to the grounds for a new trial, NRCP 59 provides, in pertinent part:

A new trial may be granted to all or any of the parties and on all or part of
the issues for any of the following causes or grounds materially affecting
the substantial rights of an aggrieved party; (1) Irregularity in the
proceedings of the court, jury, master, or adverse party, or any order of the
court, or master, or abuse of discretion by which either party was prevented
from having a fair trial; (2) Misconduct of the jury or prevailing party; (3}
Accident or surprise which ordinary prudence could not have guarded
against; (4) Newly discovered evidence material for the party making the
motion which the party could not, with reasonable diligence, have
discovered and produced at trial; (5) Manifest disregard by the jury of the
instructions of the court; (6) Excessive damages appearing to have been
given under the influence of passion or prejudice; or (7) Error in law
occurring at the trial and objected to by the party making the motion.

NRCP 59(a). The Nevada Supreme Court has stated that the purpose of NRCP 59 is to preclude a trial
court from substituting its view of the evidence for that of a jury in a case where the losing party is not
entitled to judgment as a matter of law. See Fox v. Cusick, 91 Nev. 218, 219-220, 533 P.2d 466, 467
(1975).

Here, the Court must not substitute its own opinion into the facts of this case in place of the
jury's, which had the opportunity to weigh the credibility of witnesses. It is the “jury’s function is to be
the final arbiter of truth based upon the evidence submitted.” Krause Inc. v. Little, 117 Nev. 929, 936,
34 P.3d 566, 570 (2001). “Where conflicting evidence exists, all favorable inferences must be
drawn towards the prevailing party”. Frost v. Tab Contractors, Inc., 126 Nev. 711, 367 P.3d 770
(2010) (emphasis added). In Brascia v. Johnson, 105 Nev. 592, 781 P.2d 765 (1989), the Nevada

Supreme Court specifically held that a trial Court is precluded from substituting its own judgment
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unless the jury erred as a matter of law, and should refrain from granting a new trial if the question
concerns only the weight of the evidence.

Where there is simply a conflict in the evidence, the verdict or decision will not be disturbed.
Exception will only lie where there is plain error in the record, or if there is a showing of manifest
injustice. See Frances v. Plaza Pac Equities, 109 Nev. 91, 847 P.2d 722 (1993) (citing Price v. Sinnoftt,
85 Nev. 600, 460 P.2d 837 (1969)). “Moreover, a jury’s verdict supported by substantial evidence will
not be overturned unless the verdict is clearly erroneous when viewed in light of all the evidence
presented.” Frances, 109 Nev. at 94, 847 P.2d at 722 (emphasis in original); see alse Price v. Sinnott,
85 Nev. 600, 460 P.2d 837 (1969).

Equally as significant, even in situations where some error has occurred, NRCP 61, the
“harmless error” rule, prevents the granting of a new trial unless the error has affected a “substantial

right” of the parties:

No error in either the admission or the exclusion of evidence and no error
or defect in any ruling or order or in anything done or omitted by the court
or by any of the parties is ground for granting a new trial or for setting aside
a verdict or for vacating, modifying or otherwise disturbing a judgment or
order, unless refusal to take such action appears to the court inconsistent
with substantial justice. The court at every stage of the proceeding must
disregard any error or defect in the proceeding which does not affect the
substantial rights of the parties.

NRCP 61.

In other words, errors not affecting substantial rights are disregarded. Under this rule, “which
prohibits the disturbance of a judgment for sundry errors of the trial court” unless such errors appear to
be inconsistent with substantial justice, the Court must disregard any error or defect in the
proceeding which does not affect the substantial rights of the parties, Unifed Tungsten Corp. v.
Corporation Serv., Inc., 76 Nev. 329, 332, 353 P.2d 452, 454 (1960). For a jury instruction to be
considered as harmfiul, the jury instructions must have substantially prejudiced the proceedings. See
Phenix v. Stare, 114 Nev. 116, 119, 954 P.2d 739, 740 (1998). Additionally, it must affirmatively appear
that the error resulted in the miscarriage of justice or actually prejudiced the appellant. /d. (holding that
instructing the jury on an aggravating circumstance of torture was harmless in a first-degree nurder

prosecution, where the defendant was not sentenced to death).

-

5697

005697

005697



Las Vegas, Nevada 89169
Tet. (702) 385-6000 « Fax: (702} 385-6001

Keme, J 0NE§6£%OOOULTHARD, LLP
3800 Howard Hughes Parkway, 17" Floor

kic@kempjones.com

e R o N =

[N T T NG TR N TR N SRR N SR NG SR N SR NG S SO S S e e e
= T o e & Y - U O =N = Y~ - B I~ R O, I - N FE N O L =

0G

The Adelson Campus respectfully submits that, despite the Estate’s contentions, the Estate
failed to show any error by the Court or manifest disregard by the jury of the instructions of the Court

sufficient to support a new trial.
IIL

ARGUMENT

A, A Rule 50(b) Motion Cannot Raise Issues that Were Not in the Rule 50(a) Motion — The
Estate is Precluded from Now Arguing Any of the Arguments Contained in its Post-Trial
Motion for the First Time.

The Estate cannot raise issues in the Motion for Post-Trial Relief under Rule 50(b) motion that
were not first raised in the Rule 50(a) motion filed at the close of evidence. Nelson v. Heer, 123 Nev.
217, 163 P.2d 420, 424 n. 9 (Nev. 2007) (“See NRCP 50 (indicating within the drafier's note to the
2004 amendment that a motion filed under subdivision (b) is the renewal of a motion filed under
subdivision (a) and must have been preceded by a motion filed at the appropriate time under
subdivision (a} (2)).”) (emphasis added).

The Nevada Supreme Court recently emphasized that a “district court should have denied the
NRCP 50(b) motion for its procedural defect instead of addressing it on the merits” where arguments

were not preserved in a 50(a) motion:

Under NRCP 50(b), a party “may renew its request for judgment as a matter
of law by filing a motion no later than 10 days after service of written notice
of entry of judgment.” A party must make the same arguments in its pre-
verdict NRCP 50(a) motion as it does in its post-verdict NRCP 50(b)
motion. See Price v. Sinnott, 85 Nev. 600, 607, 460 P.2d 837, 841 (1969)
(It is solidly established that when there is no request for a directed verdict,
the question of the sufficieney of the evidence to sustain the verdict is not
reviewable. A party may not gamble on the jury’s verdict and then later,
when displeased with the verdict, challenge the sufficiency of the evidence
to support it.” (citations omitted). A pretrial motion for summary judgment
is not a substitute for the NRCP 50(a) motion needed to preserve issues for
review in a NRCP 50(b) renewed motion for judgment as a matter of law,

Zhang v. Barnes, 382 P.2d 878, at *2 (Nev 2016) (unpublished)(emphasis added).
While the Estate cites to NRCP 50(b) legal standard in its Post-Trial Motion, none of the

proffered arguments were contained in the Estate’s narrowly focused Motion for Judgment as a Matter
of Law Regarding Construction of Will (“Estate’s Rule 50(a) Motion”) brought pursuant to NRCP

50(a). In its Rule 50(a) Motion, the Estate only requested a directed verdict be entered on its first claim

-5-
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for relief, Construction of Will, that Milton Schwartz’s intended that the $500,000 bequest in his Will
only go to an entity named after him and bearing the name “Milton 1. Schwartz Hebrew Academy.”
See Estate’s Rule 50(a) Motion at p. 7. The Estate should not be allowed to ambush the Court or the
School with any new Rule 50 arguments. Because the arguments presented in the Estate’s Post-Trial
Motion were not made in the Estate’s Rule 50(a) Motion, they have not been preserved and should be

summarily denied as procedurally improper.

B. The Court Should Deny the Estate’s Request to Amend/Modify the Verdict and for a New
Trial Because the Court Correctly Rejected Certain of the Estate’s Proposed Jury
Instructions.

The Court did not err by refusing to give the Estate’s proposed jury instructions for “Alteration
Modification” of a contract and “Performance/Breach: Implied Covenant of Good Faith and Fair
Dealing.” The Estate fails to show that its argument over the instructions actually impacted any of its
substantial rights. When it comes to jury instructions, the Estate must not only prove error but also that
“a different result would probably” be obtained in a new trial free of the claimed error. Supera v.
Hindley, 93 Nev. 471, 472, 567 P.2d 964 (1997); Truckee-Carson Irr. Dist. v. Wyatt, 84 Nev. 662, 667,
448 P.2d 46, 50 (1968) (burden is upon complaining party “to show the probability of a different result”
with corrected instructions). Although “a party is entitled to jury instructions on every theory of [its]
case that is supported by the evidence,” Johnson v. Egtedar, 112 Nev. 428, 432, 915 P.2d 271, 273
(1996), the offering party must demonstrate that the proffered jury instruction is warranted by Nevada
law. NRCP 51(a)(1); D&D Tire v. Quellette, 131 Nev. Adv. Op. 47, 352 P.3d 32, 38 (2015). Further,
under the harmless error rule, the trial court’s alleged error, if any, should be disregarded. See NRCP
61.

As explained herein, the allegations regarding the Court’s errors in refusing certain jury
instructions are wholly without merit. Moreover, any error in refusing to permit the jury instructions to
be read to the jury is harmless and would not have changed the outcome because it was found that the

Milton Schwartz did not have a naming rights contract with the School.

e
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1. The Court did not err in excluding the proposed “Alteration: Modification” jury
instruction.

The “Alteration: Modification” instruction was properly excluded as irrelevant because the
Estate failed to present evidence at trial of the existence of a written naming rights contract. The Nevada
Supreme Court has noted that parties to a written contract who agree to new terms may orally modify
the contract. See Jensen v. Jensen, 104 Nev. 95, 98, 753 P.2d 342, 344 (1988) (citing Joseph F. Sanson
Inv. Co. v. Cleland, 97 Nev. 141, 142, 625 P.2d 566, 567 (1981). The Estate’s proposed instruction and
argument presupposes the existence of a written contract, which is then later modified. However, the
Estate’s counsel admitted in his opening that “if we had naming rights agreement, we wouldn't be here
today.” Trial Testimony August 23, 2018, Vol. 1 at 14:18-19, Exhibit A. Moreover, the Executor of
the Estate, Jonathan Schwartz, testified that the alleged naming rights agreement was an oral
agreement, not the required written agreement necessary under Nevada law to provide the requested
“Alteration: Modification” instruction. See Trial Testimony August 27, 2018, Vol. 3 at 234:17, Exhibit
B; Jensen v. Jensen, 104 Nev. 95, 98, 753 P.2d 342, 344 (1988). This inability to demonstrate the
existence of an initial written naming rights contract is fatal to the Estate’s request to include this
instruction. Thus, the Court did not err when it denied the Estate’s request to provide the *Alteration:
Modification” jury instruction.

Not only has the Estate failed to establish that the omission of this instruction was in error, the
Estate falls woefully short in demonstrating that a different outcome was probable even if the Court
had given the requested jury instruction. The Court’s refusal to provide the proposed jury instruction
on modification of a contract is moot in light of the jury verdict. After hearing all of the competing
accounts on the alleged existence of a naming rights contract and viewing the evidence admitted a trial,
the jury found that Milton Schwartz did not have a naming rights contract. See Exhibit C, Verdict
at Question No. 1. The proposed instruction requires that a contract exist for the jury instruction to even

been relevant.! Without the existence of a naming rights contract, a different result could not be

! The proposed jury instruction for “Alteration: Modification”™ states: “Parties to a comtract may modify the
contract, but all the parties to the contract must agree to the new terms..” See the Estate’s Post-Trial Motion at

pp- 8
-7-
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obtained because the instruction would not be applicable under Nevada law and would only setve to

confuse the jury.

2. The Court did not err by refusing to provide the jury instruction for Breach of the
Implied Covenant of Good Faith and Fair Dealing.

Contrary to the Estate’s contention, it was appropriate for the Court to refuse to give the
requested “Performance/Breach: Implied Covenant of Good Faith and Fair Dealing” jury instruction
because this claim for relief was not contained in the Estate’s operative pleadings. The Estate’s Petition
for Declaratory Relief does not state a claim for Breach of the Implied Covenant of Good Faith and
Fair Dealing. See generally Estate’s Petition for Declaratory Relief. The Estate’s Pre-Trial
Memorandum also fails to mention or include the Breach of the Implied Covenant of Good Faith and
Fair Dealing as a claim to be decided by the jury at trial. See Estate’s Pre-Trial Memorandum (without
attachments) at pp. 4-5, Exhibit D. The Estate never sought leave at any point to amend its Petition to
assert a claim for Breach of the Implied Covenant of Good Faith and Fair Dealing. Judgment must be

entered only on those causes of action that were properly before the jury. It would have been error for

005701

the Court to permit a jury instruction for a claim not plead in the matier to be read to the jury for
consideration and deliberation.

Even to the extent the Estate can make the argument that the requested jury instruction should
have been admitted, which the Adelson Campus refutes, the Estate is not entitled to a new trial as any
alleged error is harmless and the Estate cannot demonstrate that the failure to include this instructions
would have changed the outcome. A claim for breach of the implied covenant of good faith and fair
dealing “relates only to the performance of obligations under an extant contract....” Wensley v. First
Nat'l Bank of Nev., 874 F. Supp. 2d 957, 964 (D. Nev. 2012). “The ‘implied covenant of good faith and
fair dealing is limited to assuring compliance with the express terms of the contract, and cannot be
extended to create obligations not contemplated by the contract.”” Chavez v. California Reconveyance

Co., 2:10-CV-00325-RLHLRL, 2010 WL 2545006, at *3 (D. Nev. June 18, 2010) (emphasis added)

005701
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(internal cite omitted); see also the Estate’s Post-Trial Motion at p. 10%. As stated previously, the jury
ultimately found that Milton Schwartz did not have a naming rights contract of any kind whatsoever.
See Ex. C, Verdict at Question No. 1. As no naming rights contract was found to exist, there can be no
claim for Breach of the Implied Covenant of Good Faith and Fair Dealing. Thus, the proffered jury
instruction is not warranted or appropriate under Nevada law and the Estate cannot meet its burden to

demonstrate a different result would probably be obtained if the instruction was permitted.

C. The Jury’s Verdict that Milton Schwartz Did Not Have a Valid and Enforceable Naming
Rights Contract is Supported by the Evidence.

The Estate’s argument relics on a presumption that the jury could not have reached its
conclusion that Milton Schwartz did not have an enforceable naming rights contract based on the
conflicting testimony presented at trial had the jury properly followed the jury instructions. However,
in Nevada there is a presumption that juries follow the instructions they are given. See McConnell v.
State, 120 Nev. 1043, 1062, 102 P.3d 606, 619 (2004). “[D]ecent respect for the collective wisdom of

the jury, and for the function entrusted to it in our system, certainly suggests that in most cases the

005702

judge should accept the findings of the jury, regardless of his own doubts in the matter.” Landes Const.
Co., Inc. v. Royal Bank of Canada, 833 F.2d 1365, 1371 (9th Cir. 1987). Even if the Court would have
arrived at a different verdict, granting a new trial is improper. See Silver Sage Partners, Ltd. v. City of
Desert Hot Springs, 251 F.3d 814, 819-21 (9th Cir. 2001). In light of the presumption that juries follow
the instructions, taking all the evidence presented to the jury in a light most favorable to the Adelson
Campus, the Estate cannot prove that it was impossible for the jury to have found that Milton Schwartz
did not have a naming rights contract with the Adelson Campus. See M & R Investment v. Anzalotti,
105 Nev. 224, 226, 773 P.2d 729, 730 (1989).

In Nevada, “basic contract principles require, for an enforceable contract, an offer and
acceptance, meeting of the minds, and consideration.” May v. Anderson, 121 Nev. 668, 672, 119 P.3d
1254, 1256 (2005). A valid contract cannot exist when malerial terms are lacking or are insufficiently

certain and definite. The terms must be definite enough for the court to ascertain what is required of

The proposed jury instruction for “Performance/Breach: Implied Covenant of Good Faith and Fair Dealing”
states: “In every contract there is an implied covenant of good faith and fair dealing, obligating the parties to
pursue their contractual rights in good faith...” Id. at p. 10.

9.
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the respective parties and to compel compliance. See id. If the Estate failed to prove even a single
essential element for contract formation or the terms were not sufficiently definite enough to ascertain
what is required of the respective parties, then it is possible for the jury to have found that no
enforceable naming rights contract exists. Here, the Estate’s presumptuous arguments of the existence
of “overwhelming evidence” are not enough under the stringent standard set forth under Nevada law
to demonstrate that the jury disregarded any of the jury instructions. As analyzed below, the reasonable
jury could have determined that based on the conflicting trial testimony that no valid and enforceable

narning rights contract existed between Milton Schwartz and the Adelson Campus.

1. The evidence in this case did not pzandate that the jury conclude that Milton
Schwartz and the Adelson Campus had a meeting of the minds as to an alleged
naming rights contract or that the Adelson Campus accepted any offer by Milton
Schwartz for perpetual naming rights.

The Estate contends that the jury manifestly disregarded Jury Instruetion No. 23, because the
Estate presented evidence that the parties intended to enter into a binding naming rights contract. This
contention, however, is without merit. As summarized below in Table “A”, significant testimony was
presented at trial demonstrating that there was never a meeting of the minds between Milton Schwartz

and the Adelson Campus about what Milton Schwartz was obligated to pay.

b i Test!moﬂy | e ess. | Cite
Q Teﬂ thIS Jury exactly the specific details of thlS contract Lenard Schwartzer Aug. 24,
that you believe the school had with Mr, Schwartz. The 2018 Trial
exact details. Transcript,
A. A half million dollars for the name of the Vol. 2, at
school. 163:18-22,
Q. That's it? Exhibit E.

A. At that point in time, the only thing we
had for sure was his half a million dollars.

Q. Tn your testimony yesterday, you told the jury that you

believed it was $500,000 that he gave, and $500, 000 that Id. at

he raised. Do you recall that? 161:24-

A. That’s my recollection, that he — he at this point in time, 162:4

that he gave 500,000 and that he raised approximately

another 560,600.

“5 " That Affiant donated $500,000 to the Hebrew Academy | Milton I. Schwartz | March 31,

with the understanding that the school would be renamed the 1993 Second
-10-
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MILTON L. SCHWARTZ [IEBREW ACADEMY in

perpetuity.”

Supp. Aff. of
Milton L
Schwartz
(Trial
Exhibit 134)
at9q s,
Exhibit F.

Milton Schwartz told Dr. Adelson in an interview “that he
gave $500,000 and raised $500,000 from others in exchange
for naming the school the Milton 1. Schwartz Hebrew
Academy.

Milton I, Schwartz

June 12,
2007 Video
Interview of
Milton
Schwartz
(Tral
Exhibit
1116A)

Jonathan Schwartz, Executor of the Estate of Milton L.
Schwartz stated “In August 1989, Milton Schwartz donated

Jonathan Schwartz

The Estate’s
Petition for

$500,000 to the Academy in return for which the Academy Declaratory
would guarantee that its name would change in perpetuity to Relief

the “Milton 1. Schwartz Hebrew Academy.”

Q. Okay. And it was your — was it your understanding that | Jonathan Schwartz July 28,

the agreement was that there would be 500,000 given to the 2016 Depo.
school, or that there would be 500,000 given to the school, or of Jonathan
that there was a million, ..... Schwartz, at
A. No. Here’s —here’s what the agreement was: The 14:17-25,
agreement was that my father give 500,000 and raise Exhibit G.
500,000. That’s how the million was arrived at, and that’s

what he did. (Deposition testimony)

Q. So my question to you, again, Mr. Schwartz, is tell me Jonathan Schwartz | Ex. B, Aug.
the dollar amount that your father paid in 1989 in order to 27,2018
secure all of the naming rights that you contend on behalf of Trial

the estate he got? Transcript,
THE WITNESS: That my father paid $500,000. Vol. 3, at
Q. Not a penny more not a penny less, right? 212:6-24

A. That my father paid $500,000.

Q. Intotal, right?

A. Correct.

Q. And he didn’t have to do anything else, raise any
meney from anyone else or give anymore money or
anything else in exchange for those naming rights is that your
testimony?

A. No.

Q. Tjust want to be clear

A. No.

-11-
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FRi S0 Testimony i & Cite

Q. And that recollection, as I understand it was very clear. Dr. Roberta Ex. B, Aug.

A. Yes. Sabbath 27,2018

Q. That whether he gave a million dollars at that time Trial

specifically or not, he certainly promised to give a million Transcript,

dollars, right. Vol.3, at

A. That was my — that was my best recollection. 43:13-18

Q. One of the representations that Mr. Schwartz made in Dr. Roberta Ex. B, Aug.

that lawsuit in this declaration under oath was that he Sabbath 27,2018

donated a half million dollars to the Hebrew Academy with Trial

the understanding that it would be renamed the Milton 1. Transcript,

Schwartz Hebrew Academy in perpetuity. Do you agree Vol. 3, at

or disagree with that statement under oath? 11:16-22;

12:9-11.

A. I disagree.

Q. Okay. How so?

A. I remember the million dollar ecommitment.

Q. Your memory is he gave a miilion deliars himself and Dr. Neville Pokroy | Aug. 31,

then he raised 500,000 from others? 2018 Tnal

A. My recollection. Transcript,
Vol. 7, at
156:11-13,
Exhibit H.

Q. Doctor, I'm going to show you -- well, let me go back for | Dr. Tamar Lubin Ex. H, Aug.

aminute. Do you recall a time when Mr. Schwartz gave the 31,2018

500,000 and pledged a million Trial

and gave half of it? Transcript,

A, Yes. Vol. 7, at
103:11-15

THE WITNESS: You mean removing Milton Schwartz's Dr. Tamar Lubin Ex. H, Aug.

name from the school? 31,2018

Q. Yes. Trial

A. Because he didn’t pay the other $500,0600. I thought Transcript,

you meant Mr. Sternberg. Vol. 7, at

Q. Thank vou. I'm sorry, my question probably wasn't 113:6-114:3

clear. I meant why they were removing Milton Schwartz's
name.

A. Okay.

(. Allright. So that's why they removed itis --

A. Yes.

Q. -- because he didn't pay the rest of the money?
A. Correct.

-12-
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Q And you obtalned you were 1nstrumenta1 in gettlng Dr Tamar Lubin Ex. H, Aug.
Milton’s donation, correct? 31,2018

A. Yes. Trial

Q. And you went to his house with Roberta Sabbath to get Transcript,
that? Vol.7

A. Yes, I went to his house. 120:13-23

Q. And as aresult of that, Milton donated?

A. He promised a million dollars, yes, and we were very
happy with that promise of his and ultimately we got
$500,000 and never got the other five.

Tt seems axiomatic that if the very people involved provided materially inconsistent testimony about
the amount Milton Schwartz promised to pay (the contract consideration) then there can be no meeting
of the minds between the parties as a matter of fact and law, a clear basis for the jury to find that no
naming rights contract existed.

In addition to the evidence regarding the lack of meeting of minds of the parties about what
Milton Schwartz was obligated to pay, considerable testimony and evidence was presented at trial that
no meeting of the minds existed on what exactly the scope of any naming rights would be under the
alleged agreement and whether any naming opportunity would be perpetual. For example, the Board
of Trustees Meeting Minutes dated August 14, 1989 stated that the “Academy will be named after him
[Milton]” and makes no mention of any naming right being perpetual. See Trial Exhibit 112 (emphasis
added), Exhibit 1. In contrast, the August 22, 1989 Certificate of Amendment of Articles of
Incorporation in Article I stated that “This corporation shall be known as: The Milton . Schwartz
Hebrew Academy.” See Trial Exhibit 3 (emphasis added), Exhibit J. Moreover, the November 29,
1990 Board of Trustees Meeting Minutes, a meeting which Milton Schwartz attended, reflects that the
Board agreed that the elementary school should be named the “Tamar Lubin-Saposhnik Flementary
School.” See Trial Exhibit 384, Exhibit K. Further, Lenard Schwartzer testified that if Dr. Lubin’s
name was on the elementary school from 1990 to 1996 this would be directly contrary to what he
thought the terms of the agreement was with Milton Schwartz. See Ex. E, August 24, 2018 Trial
Transcript, Vol. 2 at 190:20-25.

-13-
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Many vears later, at the May 19, 1996 Board Meeting the Minutes state that the Board resolved
to return “the name of the school to the Milton I. Schwartz Hebrew Academy”, but says nothing about
perpetual naming rights, nor do they describe exactly what the “school” entails. See Trial Exhibit 14
(emphasis added), Exhibit L. The March 21, 1997 Certificate of Amendment of Articles of
Incorporation amends Article I to state “This corporation shall be known as the Milton I. Schwartz
Hebrew Academy.” See Trial Exhibit 15 (emphasis added), Exhibit M. Again, there is no reference to
Milton’s name remaining on the corporation, or any building, in perpetuity. If the school wanted to
include the words “in perpetuity” in the above-referenced documents it certainly could have as
evidenced by the March 21, 2008 Certificate of Amendment to Articles of Incorporation that
specifically amended Article I of the Corporate Articles to state “This corporation shall be known in
perpetuity as ‘The Dr. Miriam and Sheldon G. Adelson Educational Institute’”. See Trial Exhibit 51,
Exhibit N.

Finally, there was no consideration exchanged as would be necessary to create an enforceable
contract if the terms had been sufficiently definite. Whether Milton’s name being gratuitously put on
the corporation, the Academy, or the elementary school is unclear from the evidence presented at trial.
The temporal scope of any naming opportunity is likewise unclear as there is no mention of any
perpetual naming rights in any of the above-referenced documents. Thus, the Estate clearly failed at
trial to adduce consistent and uncontroverted evidence of the exact scope and duration of the naming
rights agreement it alleged existed, or demonstrate that consideration was paid.

Additionally, the Estate’s reliance on the December 19, 1990 Bylaws as evidence of a perpetual
naming rights agreement, is misplaced. The Estate’s own witness and former board member in 1990,
Lenard Schwartzer, testified at trial that corporate bylaws can be changed and are not a contract. See
Ex. E, Aug. 24, 2018, Trial Transcript, Vol. 2. at 146:2-20. Thus, the Estate’s reliance on the December
19, 1990 Bylaws as proof of any meeting of the minds and disregard of the jury instructions is
unpersuasive.

Lastly, because there is no meeting of the minds about the amount Milton would pay, the scope
of any alleged naraing rights, and whether any naming rights would be in perpetuity, there can be no
valid acceptance of any alleged offer by Milton Schwartz. See Certified Fire Prot., Inc. v. Precision

Constr., Inc., 283 P.3d 250, 255 (Nev. 2012) (“A meeting of the minds exisis when the parties have

-14-
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agreed upon the contract's essential terms.”). Because there is no written contract’, the varying
testimony of the individual board members as to their understanding of the alleged terms of the oral
agreement is paramount. What is clear from the testimony is that the school board and Milton Schwartz
never had a mutual understanding of the material terms. See Table A. To the extent the Estate wants to
rely on corporate records in an effort to demonstrate some sort of acceptance of Milton Schwartz’s
alleged offer, the documents evidence a lack of intent to be bound in perpetuity. See Trial Exhibits 112,
3, 14, and 15. The reasonable jury could have determined that based on the conflicting trial testimony
and admitted evidence the school board never accepted any alleged offer by Milton Schwariz for
perpetual naming rights.

The consideration paid, scope, and duration of the alleged naming right obligation are material
terms that must be sufficiently specific for a contract to be enforceable. See May, 121 Nev. at 672, 119
P.3d at 1257. The conflicting evidence presented at trial demonstrates that it was possible for the jury
to have determined that Milton Schwartz and the Adelson Campus never had a meeting of the minds
as to the amount Milton would donate, the specific scope of any alleged naming rights agreement (what
would be allegedly named after him) and the duration of the alleged naming rights agreement. The
Estate, therefore, cannot meet its rigorous burden of showing manifest disregard by the jury of the jury

instructions.

2. The evidence in the case does not demonstrate any manifest disregard for the
jury instruction regarding consideration.

The Estate has also failed to establish any basis upon which this Court can conclude that, under
the Court’s instructions, the jury had no choice other than to find that bargained for consideration
existed. As summarized above in Table A, the conflicting testimony of various board members
concerning the amount Milton Schwartz promised to pay and/or raise in an effort to get naming rights
varied from promising to pay $500,000 only, promising to pay $500,000 and to raise another $500,000,
promising to pay $1 Million, to promising to pay $1 Million and raise another $500,000. See supra
Table A. Additionally, Dr. Lubin testified that while Milton Schwartz promised to pay $1 Million, he
actually only ever paid $500,000. See Ex. H, Aug. 31, 2018 Trial Transcript, Vol. 7, at 113:6-114:3.

? Lenard Schwartzer unequivocally testified that “[t]here is no contract signed by both sides in this case...” Ex.
E, Aug. 24, 2018 Trial Transcript, Vol. 2 at 178:12-13 and “ft]here is no formal written contract.” Id at214:21-
23.

-15-

5708

005708

005708



e T
W = O

—
=

Las Vegas, Nevada 89162
kic@dkempiones.com

Tel. {702) 385-6000 « Fax: (702) 385-6001

—
N

3800 Howard Hughes Parkway, 17" Floor

6 Q
KEMP, JONES %%%ULTHARD, LLP
(] ] ) [\ ] ) [\ [ — [ —_— —_
~] [ w = S ) ) —_ o] O jr o] ~] j)

[\]
=]
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Clearly it was not impossible for the jury to conclude that the Estate had not sufficiently proven the
exact consideration agreed to be exchanged.

Like the exact amount of money to be exchanged, there was never an agreement from the school
about whether any alleged naming rights to Milton Schwartz would be perpetual. For example, the
Board of Trustees Meeting Minutes dated August 14, 1989; the August 22, 1989 Certificate of
Amendment of the Articles of Incorporation; the May 19, 1996 Board Meeting Minutes, and the March
21, 1997 Certificate of Amendment of Articles of Incorporation make no mention of any alleged
naming right being perpetual. See Trial Exhibits 112, 3, 14, and 15, respectively. These documents
reflect that the alleged benefit the school was to confer never included perpetual naming rights.

The Fstate also argues that the doctrine of promissory estoppel would render the Sabbath Letter
enforceable. The issue of promissory estoppel was expressly presented to the jury and the jury received
specific instructions on the concept of promissory estoppel. See Jury Instruction Nos. 34-35.% After
hearing all of the evidence, the jury found that the Adelson Campus did not act in a2 manner in which it
should have reasonably expected to induce Milton Schwartz’s reliance. See Ex. C, Verdict at Question

No. 11. Thus, the Estate’s argument concerning promissory estoppel is without merit and should be

005709

disregarded as being contrary to the jury’s specific findings.

In summary, the Estate failed to prove at trial the amount of consideration Milton Schwartz
allegedly agreed to pay and whether the alleged benefit the School was to confer included perpetual
naming rights. Therefore, the reasonable jury could have determined that, based on the conflicting trial
testimony and evidence, the Estate failed to prove the bargained for consideration exchanged and thus,

there never was a valid and enforceable naming rights contract.

3. The evidence in the case does not demonstrate any manifest disregard for the
jury instruction regarding offer.

The Estate’s contention that it presented overwhelming evidence that Milton Schwartz offered
$500,000 in 1989 in exchange for perpetual naming right ignores the substantial conflicting testimony
adduced at trial demonstrating a complete lack of understanding by the people involved regarding what

precisely Milton Schwartz’s alleged offer entailed (ie. the gift amount, the scope of any alleged naming

4 The Estate does not contend that the jury manifestly disregarded Jury Instruction No. 35 concerning the doctrine
of promissory estoppel.

-16-
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right, and the duration). As discussed above at great length regarding the lack of a meeting of the minds,
witness testimony at trial about Milton’s alleged offer ranged from promising to pay $500,000 only,
promising to pay $500,000 and to raise another $500,000, promising to pay $1 Million, promising to
pay $1 Million and raise another $500,000. See supra at Section III(C)(1) and Table A. Even Milton
Schwartz presented conflicted statements conceming his alleged offer. Compare Ex. F,March 31,1993
Second Supp. Aff. of Milton [. Schwartz (Trial Exhibit 134) at § 5 and June 12, 2007 Video Interview
of Milton Schwartz (Trial Exhibit 1116A). The amount of the promised payment in any contract isa
material term. See Matter of Estate of Kern, 107 Nev. 988, 823 P.2d 274, 277 (1991) (price is a material
term for a valid contract). Therefore, a failure to definitively demonstrate the exact amount Milton
Schwartz promised to pay could support the jury’s finding that Milton Schwartz did not have a valid
and enforceable naming rights contract with the Adelson Campus.

Conflicting testimony and evidence was also adduced at trial concerning whether or not the
alleged naming rights were perpetual. See supra at Section II(C)(1). The applicable corporate
resolutions and articles of incorporation reflect that perpetual naming rights were not a part of the
bargain. See id. The Estate’s reliance on the 1996 Sabbath Letter is also unpersuasive because it has
absolutely nothing to do with the alleged contract that the Estate alleges was formed in 1989 and sought
to enforce in this action. See The Estate’s Mot. at 13:13-14 and May 23, 1996 letter (Trial Exhibit 139),
Exhibit O. The 1996 Sabbath Letter, besides being nothing more than a gratuitous offer, cannot form
the basis of an enforceable contract because Milton Schwartz never had to pay any additional
consideration. See Ex. O, Trial Exhibit 139.

As demonstrated above, based on the conflicting testimony and evidence admitted at trial about
the exact terms of the alleged offer, i.e. the amount of money Milton would pay and whether Milton’s
name would remain in perpetuity, the jury could have easily concluded that the Estate failed to prove

by a preponderance of the evidence the terms of Milton’s offer.

D. The Court Correctly Granted the Adelson Campus’ Motion for Partial Summary
Judgment on Oral Contract, and Even it was an Error, it was Harmless Error in Light of
the Jury Verdict that Milton Schwartz Did Not Have a Naming Rights Contract.

The Estate asserts it is entitled to a new trial because it was allegedly prejudiced and had to alter
its trial strategy as result of the Court improperly granting the Adelson Campus’ motion for partial

summary judgment as to the Estate’s claim for breach of oral contract. The Estate has not cited to a
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single case supporting the proposition that an alleged erroneous granting of summary judgment is
grounds to vacate a Judgment post-trial or request a new trial. See Motion at pp. 5-8. Just prior to trial,
the Estate brought a motion for reconsideration before the Court regarding the Court granting summary
judgment on the Estate’s breach of oral contract claim, which was denied. See Notice of Entry of Order
Denying the Estate’s Motion for Reconsideration, filed October 5, 2018. The Estate once again raises
this issue before the Court in a second attempt to get the Court to reconsider its decision on the Estate’s
breach of oral contract claim. In an effort to avoid rehashing all of the Adelson Campus’ arguments in
opposition to the Estate’s motion for reconsideration, the Adelson Campus merely incorporates by
reference its opposition to the Estate’s motion for reconsideration. See Adelson Campus’ Opposition
to the Estate’s Motion for Reconsideration, filed on August 16, 2018. Ultimately, if its breach of oral
contract claim was so important to the Estate’s trial strategy, it should have filed a writ petition prior
to trial.

As with the other alleged errors, the Court’s granting of the Adelson Campus’ Motion for

Partial Summary Judgment on Oral Contract was harmless in light of the verdict. See Ex. C, Verdict at

005711

Question No. 1. As explained at length above, the jury’s verdict nullifies any alleged error in granting
partial summary judgment on the Estate’s breach of oral contract claim. There could be no breach of
an oral contract if no contract existed. In fact, the Verdict form permitted the jury to find the existence
of an enforceable oral naming rights contract. See id at Question No. 2. Nevertheless, after the jury was
properly instructed on the elements® and the burden of proof to prove the existence of a valid and
enforceable contract, and the jury found that the Estate could not carry its burden to prove the existence
of a valid and enforceable naming rights contract, either written or oral. Therefore, the Estate’s request
for the Court to vacate the jury verdict and grant a new trial should be denied.

The Estate also inappropriately claims that, as result of the Court’s error in granting the Adelson
Campus’ motion for summary judgment, it would have spent more time during trial focused on the
creation and existence of an oral contract. This argument, like all of the Estate’s arguments in its

wandering post-trial motion, is unpersuasive. The time dedicated to certain topics in its closing

5 The essential elements for a valid and enforceable contract are the same for both oral and written contracts.
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presentation is a strategy choice that counsel for the Estate now appears to regret. Jonathan Schwartz
testified that the alleged naming rights agreement was an oral agreement. See Ex. B, August 27, 2018
Trial Testimony, Vol. 3 at 234:17. If the Estate wanted to, it could have highlighted Jonathan
Schwartz’s testimony in its closing argument. And, as stated above, the Verdict form included a
question permitting the jury to find the existence of an oral contract. See Ex. C, Verdict at Question
No. 2. Clearly, the Estate was not deprived of the opportunity to argue about the existence of an oral
contract. The Estate’s counsel’s current regret concerning its strategic decision to not spend more time
arguing about the existence of an oral contract is not a proper legal basis to vacate the Judgment and/or
grant a new trial. Thus, the Estate’s Motion should be denied.
IV.
CONCLUSION

The rulings alleged as error in the Estate’s Motion for Post-Trial Relief were all correct rulings.
The Court properly precluded the Estate’s request to include jury instruction regarding alteration or
modification of contract and breach of the implied covenant of good faith and fair dealing. The parties
asked the jury to return a verdict on whether Milton Schwartz bad valid and enforceable naming rights
contract, and the jury did so by finding that Milton Schwartz did not have a valid and enforceable
naming rights contract. To the extent the Court agrees that errors occurred, which the Adelson Campus
disputes, the Court should not disturb the jury’s verdict because the purported errors were harmless in
light of the verdict. For the reasons set forth above, the Estate’s Motion for Post-Trial Relief should be

denied in its entirety.

ot
DATED this 24 _ day of November, 2018.

KEMP & THARD, LLP
J q L

B

T Randall Jones, Esq. (#1927)

Joshua D. Carlson, Esq. (#11781)

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Attorneys for The Dr. Miriam and
Sheldon G. Adelson Educational Institute
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CERTIFICATE OQF SERVICE

I hereby certify that onﬁg of November, 2018, a true and correct copy of the foregoing
THE DR. MIRIAM AND SHELDON G. ADELSON EDUCATIONAL INSTITUTE’S
OPPOSITION TO THE ESTATE’S MOTION FOR POST-TRIAL. RELIEF FROM
JUDGMENT ON JURY VERDICT ENTERED OCTOBER 4, 2018 was served on all partics

through the Court’s e-filing system. % ’ .
/%(;f{f %ﬁﬁﬂf%—j

An employee of Kemp, Jones & Coulthard, LLP
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the Hebrew Academy to the Milton I. Schwartz Hebrew
Academy.

In addition you are likely to hear
testimony from several people involved in the
transaction that Milton himself understocd these
documents reflected the agreement and kelief that
the school would be named after him in perpetuity.

Now, let's talk a little bit about one of the

weaknesses 1in our case., I will be right up front we
have a weakness. If neither side had weaknesses in
their case we wouldn't be here at trial. And I

think Mr. Jones and I would both readily admit that
we are following curselves 1if neither side had any
weaknesses. But, you may ask ycurself, well why
aren't you just showing me a naming rights
agreement? Where why isn't it there 1t wasn't the
way these people operated they had terms that they
wrote on various deocuments if we had naming rights
agreement, we wouldn't be here today. You alsc may
hear conflicting testimony 20 years after this deal
happened about how much Milton actually had to pay
the school for the naming rights. You may hear some
testimony that differs as to whether he had to pay
500,000, a million cr 500,000 plus agree Lo

fundraise 500,000 but you are also going Lo zee

005716

005716

005716



LT/.S00

EXHIBIT B

005717

005717

005717



8T.S00

In the Matter Of:

Schwartz vs Adelson Educational Institute

TRANSCRIPT TRIAL
August 27, 2018

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net

005718

005718

005718



6T.S00

10
11
12
13
14
15
16
17
18
139
20
21
22
23
24

25

Volume 3

Trial, Transcript August 27, 2018 ~ Pagell

Schwartz and Dr. Lubin Saposhnik?

A. I don't remember.

Q. I'm going to show you, Dr. Sabbath, an
affidavit that was filed in connection with the
lawsuit that I just showed you.

MR. JONES: Counsel, I'm sorry is that in
evidence.

MR. LEVEQUE: Yes. Exhibit 134.

MR. JONES: Thank you.
BY MR. LEVEQUE:

Q. One of the representations made by
Mr. Schwartz in that laud under ocath was that he
donated a half million dollars to the Hebrew Academy
with the understanding --

A I'm sorry could you repeat that?

Q. One of the representations that
Mr. Schwartz made in that lawsuit in this
declaration under ocath was that he donated a half
million dollars to the Hebrew Academy with the
understanding that it would be renamed the Milton I.
Schwartz Hebrew Academy in perpetuity. Do you agree
or disagree with that statement under oath?

MR. JONES: Object to the form of the
guestion. Your Honor. Calls for -- well I will

withdraw the objection.

Discovery Legal Services, LLC ~ 702-353-3110 production@discoverylegal.net
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Volume 3

Trial, Transcript August 27, 2018 Page 12

THE WITNESS: Say that question again.
BY MR. LEVEQUE:
Q. Sure. The representation Mr. Schwartz made
in Paragraph 5 in this declaration --
A. Could I read this?
0. Of course. I will make an easier question.

Do you agree or disagree with that

statement?
A, I disagree.
Q. Okay. How go?
A. I remember the million dollar commitment.
0. Again, I think you testified on Friday that

that was based on what Dr. Lubin Saposhnik told you?
MR. JONES: Objection. Your Honor, that
misstates her full testimony.
THE WITNESS: Yeah, so maybe 1f you could
reask the question.
MR. LEVEQUE: Sure.
BY MR. LEVEQUE:
Q. How did you come up with the understanding
that it was going to be a million dollar donation?
A. It's in my mind, that number. There was a
lot of zeros.
Q. Okay .

A, And as to exact -- the details of how that

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net
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Volume 3
Trial, Transcript August 27, 2018 Page 43
Q. The reason I ask that because what T

understand in your deposition, you were very clear
in your deposition, and I have got it here, but
where you said your recollection is that he
actually -- you met in his home, which you said
before?

A, Uh-huh.

Q. Anad that he gave a million dollars. Is
that what your recollection is?

A. That was my recollection.

Q. And that recollection, as I understand it,
was very cClear?

A. Yes.

Q. That whether he gave a million dollars at
that time specifically or not, he certainly promised

to give a million dollars, right?

A. That was my -- that was my best
recollection,
Q. And that's not something somebody just told

you like Dr. Lubin, that's your own personal
recollection, isn't that true?

A. That is correct.

Q. And by the way, 1f Dr. Lubin testified that
that was what the agreement was, that Mr. Schwartz

was going to give a million dollars, would you think

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net
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Trial, Transcript August 27, 2018 Page 212

Hebrew Academy in perpetuity. I have received a lot
of education just like you have just like the jury
has and hearing from these witnesses over the past
couple years.

BY MR. JONES:

Q. So my guestion to you, again, Mr. Schwartz,
is tell me the dollar amount that your father paid
in 1989 in order to secure all of the naming rights
that you contend on behalf of the estate he got?

MR. FREER: Same objections Your Honor.

THE COURT: Overruled.

THE WITNESS: That my father paid $500,000.
BY MR. JONES:

Q Not a penny more not a penny less, right?

A. That my father paid $500,000.

Q In total, right?

yiy Correct.

Q. And he didn't have to do anything else,
raise any money from anyone else or give anymore
money or anything else in exchange for those naming

rights, is that your testimony?

A No.
Q. I just want to be clear.
A, No.

MR. FREER: Objection. Lack of foundation.

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net
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Trial, Transcript August 27, 2018 Page 234

A. I'm trying.

Q. Yes. The school would have to get your
consent or your dad's consent to build ancther
school in another location if they weren't going to
put your dad's name on that location, right?

A. If it was associated with the Milton I.
Schwartz Hebrew Academy, vyes.

Q. And so, by the way, the -- at the time your
dad gave the gift in -- the $500,000, 1989, there is
nothing in writing anywhere that says his name

should go on the monument, right?

A, In 15887

Q. Yes, sir.

A. No.

0. There is nothing in 1989 that says his name

should go on the letterhead, right?

4. Mr. Jones, it was an oral contract.

0. Okay. And I -- again, I need to do my job
and I don't want to argue with you, but I'm going to
go through my list because I need --

A. You want a yes or no to each one?

Q. I do. I hate to belabor it but I want to
tick off the things because I want to make sure I
don't miss anything. I want to do my job, and it's

important to me that I tick off these things because

Discovery Legal Services, LLC 702-353-3110  production@discoverylegal.net
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DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Estate of Case No. 061300
Dept. No.: 26/Probate

MILTON L. SCHWARTZ,

Deceased.

VERDICT FORM
In the Matter of the Estate of MIL'TON 1. SCHWARTZ, we the jury find as
follows:
(uestion 1:

Do you find that Milton I. Schwartz had a naming rights contract?
Yes No

If you answered YES to Question 1, please proceed to answer Questions 2, 3, 4, 5, 6

and 7. If you answered NO, skip to Question 8.

Question 2:

Was the contract oral or founded upon a writing or writings?

Oral Written

Question 3:

If you answered YES to Question 1, was the contract in perpetuity?
Yes No

i

1t/

TS T T STEVEN D, GRIERBON
CLERK OF THE COURT 0pS725
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Question 4:

What was the consideration (amount of money) that Milton I. Schwartz was

required to pay in exchange for a naming rights contract?

Question 3:

Did Milton I. Schwartz perform all of his obligations under the terms of the contract?

{Yes No

If you answered NO, please skip to Question 8. If you answered YES to Question 5,

please proceed to answer Question 6.

Question 6:

In addition to the consideration (amount of money Milton I. Schwartz agreed to pay),

what were the other specific terms of the contract?

Corporation Yes ~ No___
Campus Yes  No___
Elementary School Building Yes ____ No___
Elementary School Yes ~ No___
Middle School Yes  No__
Entrance Monument Yes ~ No___
Letterhead Yes  No___
None of the Above o

All of the Above

In Question 2, if you found that the contract was a written agreement, please answer
Question 7. If you found the contract was an oral agreement, please skip to Question

8.
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QOuestion 7:
Did the School breach the Contract?

Yes No

Question 8: (Please circle one)
Do you find that in 2004, when Milton 1. Schwartz wrote the following:

2.3 The MiltonXL. Schwartz Hebrew Academy. ! hereby give, devise,
and bequeath the sum of five hundred thousand dollars ($500,000.00)
to the Milton I. Schwartz Hebrew Academy (the, "Hebrew Academy")
that:

" 1. Schwartz Hebrew Academy” for the purposes set forth in the Bequest. OR
b. He intended the Bequest be made to the school presently known as the Adelson

Educational Institute.

Question 9:
Do you find that the reason Milton L. Schwartz made the Bequest was based on his

belief that be had a naming rights agreement with the School which was in perpetuity?

Yes L No

Question 10: (ONLY IF YOU FIND YES TO QUESTION NOS. 1, 2, 5, AND 7)
What was the appropriate amount of damages that the School should pay the Estate

to remedy the breach of contract?

$

e He intended that the Bequest be made only to a school known as the “Milton |
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Question 11: (ONLY IF YOU ANSWERED “NO” TO QUESTION NO. 1)

Do you believe that the School acted in a manner in which the School should have
reasonably expected to induce Milton I. Schwartz’s reliance and which did induce
Milton I. Schwartz’s detrimental reliance?

Yes No

Question 12: (ONLY ANSWER IF YOU ANSWERED “NO” TO QUESTION

NO. 1)
Do you find that Milton I. Schwartz believed that he had a naming rights contract

with the School but was mistaken?

Yes _ No -X-

Question 13: (ONLY ANSWER IF YOU ANSWERED “NO” TO QUESTION
NO. 1 AND “YES” TO QUESTION NO. 12)
Did Milton L. Schwartz make the Bequest to the School based on his mistaken

belief?

W " S%;;!'.S’;Zm’g
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Electronically Filed
8712018 1:29 PM
Steven D. Grierson

Alan D. Freer (#7706)

Alexander G. LeVeque (#11183)
SOLOMON DWIGGINS & FREER, LTD,
9060 West Cheyenne Avenue

L.as Vegas, Nevada 89129
Telephone: (702) 853-5483
Facsimile: (702) 853-5485

Attorneys for A. Jonathan Schwartz,
Fxecutor of the Estate of Milton I. Schwartz

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of the Estate of Case No.: 07P061300
Dept. No.: XXVI/Probate

MILTON I. SCHWART?Z,
Date of Conference: August 3, 2018
Deceased. Time of Conference: 9:30 a.m.

THE ESTATE’S PRETRIAL MEMORANDUM

Date of Pretrial Conference: August 3, 2018

Location of Pretrial Conference: Solomon Dwiggins & Freer, Ltd.
9060 West Cheyenne Avenue
Las Vegas, Nevada 89129

Counsel Present:

Estate of Milton 1. Schwartz: Alexander G. LeVeque, Esq.

The Dr. Miriam & Sheldon G.
Adelson Educational Institute: J. Randall Jones, Esq. & Joshua D. Carlson, Esq.

L
BRIEF STATEMENT OF FACTS

This case is about a legal dispute between the private school presently known as the Dr.
Miriam and Sheldon G. Adelson Educational Institute (the “School”) and the Estate of the late
Milton I, Schwartz (the “Estate™). There are two primary disputes in this lawsuit:

1. The School alleges that the Estate is legally obligated to pay the School $500,000

pursuant to a gift made by the late Milton [. Schwartz in his Last Will and Testament.
2. The Estate alleges that the School violated a legally enforceable agreement between

the School and the late Milton 1. Schwartz for naming rights to the School.

1of 11
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The School initiated this action by filing a petition in probate court to compel the Estate to
pay the $500,000 gift to the School. After the School filed its probate petition, the Estate brought
claims against the School secking to enforce the alleged naming rights agreement between the late
Milton I. Schwartz and the School. The Estate has denied the School’s allegations and the School
has denied the Estate’s allegations.

A. THE ESTATE’S STATEMENT OF FACTS

Milton 1. Schwartz (“Milton”) was instrumental in acquiring the land and raising funds for
the construction of the School at its current Hillpointe location back in the late 1980s. In August
of 1989, Milton personally donated $500,000 to the School in return for which the School would
guarantee that its name would change in perpetuity to the Milton I. Schwartz Hebrew Academy
(“MISHA™) (the “Schwartz Naming Rights Agreement”). Evidence of both the formation and
performance of the Schwartz Naming Rights Agreement is abundant. Milton testified as to its
formation and terms in two affidavits and did Dr. Roberta Sabbath and Dr. Lubin, both of whom
negotiated the Schwartz Naming Rights Agreement on behalf of the School. In addition, other
board members of the School (e.g. Leonard Schwartzer, Samuel Ventura and Neville Pokroy)
have testified as to its existence. Indeed, the School changed its corporate name from “The
Hebrew Academy” and amended its Bylaws to state that the name of the School shall be MISHA
“in perpetuity.”

Starting in or about 2004, Sheldon and Miriam Adelson began discussions with the
School’s board (which included Milton) about making a charitable contribution to the School to
fund the construction of a high school on the School’s property. The Adelson’s original idea was
to build a high school and a new Jewish Community Center. In 2006, the School began
construction on the high school.

In August of 2007, Milton passed away. Before Milton’s death, MISHA operated as
grades K-8 of the School and the Adelson’s school operated as the high school on the MISHA
campus. However, just four months after Milton’s death, the School’s board passed a resolution
which caused the following: (1) the acceptance of a grant from the Adelson Family Charitable

Foundation subject to certain conditions; (2) the changing, in perpetuity, of the School’s legal
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name from MISHA to “The Dr. Miriam and Sheldon G. Adelson Educational Institute” (the
“Adelson Institute™); (3) reducing Milton’s namesake from K-8 to K-4 (the elementary grades);
and (4) an amendment to the School’s Bylaws to reflect the School’s corporate name change to
the Adelson Institute in perpetuity. Presently, and notwithstanding the School’s gwn resolution to
keep the elementary grades of the School named in honor of Milton in perpetuity, the School has
completely removed Milton’s namesake.

This case boils down to a gamble that the School made. The Adelsons have given over
$100 million to the School since they committed to build the high school. At triai, the evidence in
this case will demonstrate that the School took a calculated risk in breaching the Schwartz
Naming Rights Agreement in exchange for the Adelsons’ gift.

The Estate seeks damages and specific performance to remedy the School’s breach of the
Schwartz Naming Rights Agreement. As to the former, the Estate seeks reimbursement of the
initial $500,000 that Milton gave a consideration for the Schwartz Naming Rights Agreement
(restitution damages) and reimbursement of the additional gifts Milton made from 1989 through
his death (reliance damages). According to Milton’s bookkeeper (who was also Acting Secretary
of the School’s Executive Board from 1988-1990), total restitution and reliance damages,
excluding interest, is approximately $1,055,853.75. As to the latter, the Estate seeks an order
mandating that the School restore its legal name to the Milton I. Schwartz Hebrew Academy as
well as grades K-8, the original building on the Hillpointe campus, and the campus itself.

With regard to the dispute concerning the $500,000 bequest to the School in Milton’s Last
Will and Testament, the Estate claims that the bequest lapsed because it was made specifically to
“The Milton I. Schwartz Hebrew Academy,” the School bearing Milton’s name, which no longer
exists. The Estate contends that the bequest lapses as a matter of law because (1) there is no
“Milton I. Schwartz Hebrew Academy”; (2) there is no successor clause in the Will; and (3) any
failed gifts pass through to the residual beneficiary which is Milton’s trust. Alternatively, if the
Court determines that there is a latent ambiguity, all of the extrinsic evidence that Estate
anticipates will be admitted at trial overwhelmingly demonstrates that Milton’s intent was for the

bequest to be given to the school bearing his name.
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LIST OF ALL CLAIMS FOR RELIEF

A. THE ESTATE’S CLAIMS (PETITION FOR DECLARATORY RELIEF AND SUPPLEMENT)

1. Construction of Will (First Claim for Relief, pp. 6-7)
The Estate sceks a declaratory judgment from the Court that the $500,000 bequest to the
School in the Last Will and Testament of Milton I. Schwartz lapsed because there is no existing
entity named after Milton 1. Schwartz on a perpetual basis.

2. Fraud in the Inducement (Second Claim for Relief, p. 7)

o T - - B N = L T - S B S |

The elements of fraud in the inducement are as follows: (1) a false representation made by

—
=

the Board of Trustees to Mr. Schwartz; (2) the Board of Trustees’ knowledge or belief that the

[
f—y

representation was false {or knowledge that it had an insufficient basis for making the

representation); (3) the Board of Trustees’ intention therewith to induce Mr. Schwartz to consent

—_—
W)

to the agreement; (4) Mr. Schwartz’s justifiable reliance upon the Board of Trustees’

—_—
-

misrepresentation; and (5) damages to Mr. Schwartz resulting from his rcliance. See J.A. Jones

005733

—_—
LA

Const. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 290 (2004).

—_
o

Based on the anticipated evidence to be admitted at trial, it is clear that the Board of

DWIGGING & FREERA

C

1 SOLOMON

—_—
-]

Trustees represented to Mr, Schwartz that the name of the School would be changed to MISHA in

perpetuity on multiple occasions. Either these representations were false or the School breached

—
)

its agreement when it took affirmative steps to change the name of the school.

(]
o

After the School’s initial breach of their agreement in the early 1990s, Mr. Schwartz

[ye
—

ceased providing financial support to the School. Realizing the School needed additional funding,

b2
(]

and taking into account that Mr. Schwartz was a major donor, in 1996, the Board of Trustees

[
(WS

again represented to Mr. Schwartz that it would rename the school to MISHA in perpetuity in

[\
=N

order to induce Mr. Schwartz to resume his financial donations and contributions to the School.

[\
N

As a result of the Board’s representations and conduct, Mr. Schwartz resumed his

[\
=

financial contributions and solicitation. Moreover, and in reliance upon the School’s

[\
~J

representations, Mr. Schwartz devised a specific bequest within his Will to provide additional

[\
oD

financial assistance to MISHA after his death. As such, Mr. Schwartz justifiably relied upon the
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b

school’s representations.
The Estate seeks both declaratory relief concerning the voidability of the $500,000
bequest and damages proximately caused. The Estate also seeks punitive damages.
3. Breach of Contract (Fifth Claim for Relief, p. 9)
The Schwartz Naming Rights Agreement is a valid and enforceable contract under Nevada
law. The Estate secks damages and specific performance to remedy the School’s breach of the
Schwartz Naming Rights Agreement. As to the former, the Estate seeks reimbursement of the

initial $500,000 that Milton gave a consideration for the Schwartz Naming Rights Agreement

W oee ~1 N th b W

(restitution damages) and reimbursement of the additional gifts Milton made from 1989 through

—
<

his death (reliance damages). According to Milton’s bookkeeper (who was also Acting Secretary

—_—
j—

of the School’s Executive Board from 1988-1990), total restitution and reliance damages,

—
[

excluding interest, is approximately $1,055,853.75. As to the latter, the Estate seeks an order

[
L2

mandating that the School restore its legal name to the Milton I. Schwartz Hebrew Academy as

._.
.

well as grades K-8 and the original building on the Hillpointe campus.

005734

[
Ln

4. Promissory Estoppel (Sixth Claim for Relief, pp. 9-10)

—
=2

Even if the Schwartz Naming Rights Agreement is not a legally enforceable contract,

—_
-1

Milton nevertheless relied on the School’s promise to his detriment. The Estate is, therefore,
18| entitled to restitution of all monies that Milton gave the School in reliance of the School’s

19| promise, which, excluding prejudgment interest, is approximately §1,055,853.75.

20 IIL
21 LIST OF AFFIRMATIVE DEFENSES
22 A. THE ESTATE’S AFFIRMATIVE DEFENSES
23 1. Bequest Void for Mistake (Third Claim for Relief, p. 8)
24 2. Offset of Bequest Under Will (Fourth Claim for Relief, p. 8; Objection to School’s
25 Petition, at p. 7)
26 3. Revocation of Gift and Constructive Trust
27 4. Fraud in the Inducement (Objection to School’s Petition, at p. 7)
28
S5of Il
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Iv.
LIST OF CLAIMS OR DEFENSES TO BE ABANDONED

A. FOR THE ESTATE

1. Affirmative Defense - Bequest to the School is abated.
V.
LIST OF ALL EXHIBITS

Please refer to the Joint Exhibit List attached hereto at Exhibit A.

Exhibits | through 63 are the parties Joint (agreed upon) exhibits.

Exhibits 100 through 156 are The Estate’s exhibits.

The Estate reserves the right to use certain demonstrative exhibits at time of trial which
may not have been previously designated within the Parties’ Exhibit List. The Estate also
reserves the right to object to any exhibit being offered by any party herein which has not been
previously produced during the normal course of discovery proceedings as mandated by NRCP

16.1. The Parties further reserve the right to object to any demonstrative exhibit used at the time

005735

of trial by any other Party in this matter.
VI
EVIDENTIARY AGREEMENTS
The parties have stipulated to the admissibility of exhibits 1 through 63, on Exhibit 1,
attached hereto. The Estate has stipulated to only authenticity and foundation as certain exhibits
identified by the School. The following is a table setting forth each exhibit identified by the

School that the Fstate has stipulated to authenticity and foundation:

Exhibit No. Description

203 authenticity only | Naming Rights — Legacy Gifts & Corporate Money. Author: Terry Burton

204 Attachment to Certificate of Amendment to Articles of Incorporation of the
Milton I. Schwartz Hebrew Academy, Resolutions of the Board of Trustees

205 IRS form 706 - Redacted pages re: Charitable Bequestss — Milton L
Schwartz Hebrew Academy Education/Religious in the amount of $500,000.

206 Trustees meeting minutes and Agenda

208 Hebrew Academy Board Meeting

211 The Dr. Miriam and Sheldon G. Adelson School The Milton I. Schwartz
Hebrew Academy Board Meeting - Let from PNAIS Pacific Northwest
Assoclation
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212 The Dr. Miriam and Sheldon G. Adelson School The Milton I. Schwartz
Hebrew Academy Board of Trustees Meeting.
215 Adelson Educational Campus Board of Trustee Meeting

217 authenticity only | From Chaos to Order. Author: Tamar Lubin Saposhnik, Ph.D.

VIL

LIST OF WITNESSES

THE ESTATE’S WITNESSES

1.

Jonathan Schwartz

¢/o Solomon Dwiggins & Freer, Ltd.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129

Dr. Miriam Adelson

c/o Kemp Jones & Coulthard
3800 Howard Hughes Parkway
Las Vegas, Nevada 89169

Sheldon Adelson

c/o Kemp Jones & Coulthard
3800 Howard Hughes Parkway
Las Vegas, Nevada 89169

Custodian of Records for

The Dr. Miriam and Sheldon G. Adelson Educational Institute
c/o Kemp Jones & Coulthard

3800 Howard Hughes Parkway

Las Vegas, Nevada 89169

Susan Pacheco

c/o Solomon Dwiggins & Freer, Ltd.
9060 W. Cheyenne Avenue

Las Vegas, Nevada 89129

Neville Pokroy

653 Town Center Drive
Building 2, Suite 70
Las Vegas, Nevada 89144

Roberta Sabbath
2550 Hayesville Avenue
Henderson, Nevada 89052

Lenard Schwartzer

c/o Schwartzer & McPherson Law Firm
2850 S. Jones Boulevard, Suite 1

Las Vegas, Nevada 89146
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05737

9. Paul Schiffman
325 Main Street, Apt. 4B
White Plains, NY 10601

10. Samuel Ventura
4431 S. Eastern Avenue, Suite 2
Las Vegas, Nevada 89119

11. Carol Zucker
c/o Kamer Zucker Abbot
3000 West Charleston Boulevard, Suite 3
Las Vegas, Nevada 89102

12.  Dan Saposhnik
1025 Sable Mist Court
Las Vegas, Nevada 89144

13.  Layne T. Rushforth, Esq.
Rushforth Lee & Kiefer LLC
1707 Village Center Circle, Suite 150
Las Vegas, Nevada 89134

14.  Rabbi Yitzchak Wyne
Young Israel Aish Las Veggas
9590 W. Sahara Avenue
Las Vegas, Nevada §9117

005737

The Estate reserves the right to call any other witnesses identified in their NRCP
16.1(a)(3) disclosures for any purpose.
VIII.
BRIEF STATEMENT OF EACH PRINCIPAL ISSUE OF LAW WHICH MAY BE
CONTESTED AT THE TIME OF TRIAL
A. THE ESTATE

1. The Schoo! has waived the affirmative defenses of statute of frauds and
statute of Hmitations.

The School has never filed a responsive pleading to the Estate’s pleading. Accordingly, all
defenses which are required to be affirmatively pled pursuant to NRCP 8(c), including, but not
limited to, statute of limitations and statute of frauds, have been waived. See Elliot v. Resnick, 114
Nev. 25, 30, 952 P.2d 961, 964 (1998) (“If affirmative defenses are not pleaded or tried by
consent, they are waived.”) (citing Idaho Resources v. Freeport-McMoran Gold, 110 Nev. 459,

874 P.2d 742, 743 (1994)); Webb v. Clark Cty. Sch. Dist., 125 Nev. 611, 620, 218 P.3d 1239,
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1] 1245 (2009) (holding that a party may waive a statutory affirmative defense if the party fails to
2 || timely raise it); Hubbard v. State, 110 Nev. 671, 877 P.2d 519 (1994) (holding that a statute of
31! limitations defense is a non-jurisdictional defense that must be asserted by the defendant or else it
41lis waived); and Coray v. Hom, 80 Nev. 39, 40, 389 P.2d 76, 77 (1964) (concluding that the
5|| affirmative defense of statute of frauds not pleaded affirmatively was waived). Moreover, the
6|| deadline for the School to present and/or amend pleadings to include an affirmative defense of
71| statute of limitations and/or statute of frauds was years ago. See NRCP 16.1(c)(6) (deadline to
8|l amend pleadings 90 days prior to close of discovery). Accordingly, the School should be
9|| precluded from asserting said defenses prior to and during trial.
=N 10 2. The School could not demand from Milton additional consideration for
‘g%%%% 1 continued performance of the Schwartz Naming Rights Agreement,
%gg%% 12 On May 25, 2018, Sheldon Adelson was deposed. During his deposition, Mr. Adelson
§§§§U§ 13 testified that the School removed Milton’s namesake from the School because his Will did not
23 Ef% 14 include an approximate $2 million that Milton allegedly committed to. It is well-settled in Nevada 3
% % 15 that the “preexisting duty rule” bars a contracting party from demanding additional consideration g
S%W 16 from the other party on the threat of refusing to continue to perform preexisting contractual
8 % * 17 obligations:

Where two parties have entered into a bilateral agreement. it will often occur that
one of the parties. having become dissatisfied with the contract, will refuse to
perform or to continue performance unless he is promised or paid a greater

19 compensation than that provided in the original agreement.... [TThe question arises

20 whether the new [agreement to pay more monev] is enforceable.

21 As a matter of principle. the second agreement must be held invalid, for the
performance bv the recalcitrant contractor is no lesal detriment to him whether

99 actually given or merely promised. since. at the time the second agreement was
entered into. he was alreadv bound to do the [performancel: nor is the

23 performance or promise to perform under the second agreement a legal benefit to
the promisor. since he was already entitled to have the [performancel.

24 This principle is commonly known as the preexisting dutv rule and is recognized

75 in Nevada.

Zhang v. Eighth Jud. Dist. Ct,, 120 Nev. 1037, 1040—41, 103 P.3d 20, 23 (2004) (abrogated on

b
(=

unrelated grounds by Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 181 P.3d 670

(o]
~J

(2008)); see also County of Clark v. Bonanza No. I, 96 Nev. 643, 650-51, 615 P.2d 939, 944

2
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(1980) (“Consideration is not adequate when it is a mere promise to perform that which the
promisor is already bound to do.”)

Here, the School was already legally obligated to hold itself out as the Milton L. Schwartz
Hebrew Academy in perpetuity pursuant to the Schwartz Naming Rights Agreement.

Accordingly, Mr. Adelson’s testimony is irrelevant because the School already owed Milton a

preexisting duty.
X
TRIAL TIME ESTIMATE
Two to three weeks.
XL

OTHER MATTERS TO BE ADDRESSED BY COURT BEFORE TIRAL

None at this time.

Dated this 6% day of August, 2018.

/s/ Alexander G. LeVeque
By:

Alan D, Freer (#7706)

Alexander G. LeVeque (#11183)
SOLOMON DWIGGINS & FREER, LTD.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129

Attorneys for A. Jonathan Schwartz,
Executor of the Estate of Milton I. Schwartz
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1 CERTFICATE OF SERVICE
2 ] HEREBY CERTIFY that on the 6" day of August, 2018, pursuant to NRCP 5(b)(2)}(B), [
3i| placed a true and correct copy of the foregoing THE ESTATE’S PRETRIAL
4! MEMORANDUM in the United States Mail, with first-class postage prepaid, addressed to the
51 following, at their last known address, and, pursuant to EDCR 8.05 (a) and 8.05 (f) and Rule 9 of
61l N.EF.C.R., caused an electronic copy to be served via Odyssey, to the e-mail addresses noted
7| betow:
3 KEMP JONES & COULTHARD, LLP
J. Randall Jones, Esq.
9 Joshua 1. Carlson, Esq.
10 3800 Howard Hughes Parkway, 17® Floor
0 Las Vegas, NV 89169
-
&G 11
§§ Attorneys for The Dr. Miriam and Sheldon G. Adelson
%% 12 Educational Institute
%g 13 /s/ - Sherry Curtin-Keast
iz 14 An Employee of Solomon Dwiggins & Freer, LTD.
16
217
L-_,,
| 18
</
19
20
21
22
23
24
25
26
27
28
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Jonathan A. Schwartz vs Adelson Educational Institute

VOL 2 TRANSCRIPT
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Discovery Legal Services, LLC 702-353-3110
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Transcript, Vol 2 August 24, 2018 Page 146
A, That's true.
Q. And in your experience as a board member,

who it also be true to say that you never understood
bylaws that you were enacting on behalf of the
corporation to be legally enforceable contracts with
third parties?

MR. LEVEQUE: Object to the form.

Overbreoad and vague.

THE COURT: I will allow that.

THE WITNESS: I never would think that
bylaws were -- yeah, I agree with you, bylaws can be
changed.

BY MR. JONES:

Q. So ag your understanding ag a board member,
when you were passing bylaws regardless of what they
said, you never considered those bylaws to be a
contract with somebody else, did you?

A, No, I didn't. I agree with you. Bylaws
are not a contract unless there is a separate
agreement to the to change the bylaws.

Q. Fair enough.

Now let's go to Exhibit 111. There was a
document right before this that Mr. LeVeque showed
you. And Shane if you could just pop up the top

part who shows who is present there.

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net
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Transcript, Vol 2 August 24, 2018 Page 161

it does that?

A, It should be careful about doing that, ves.

Q. Becausge, for instance, 1f the Hebrew
Academy gave away all of its naming rights for
$500,000 and a Ben factor came along 20 years later
and said I will give you $50 million, you don't want
to be in a position to preclude that future Ben
factor from giving away the money, unless you feel
confident that that's the best thing to do for the
corporation, right?

MR. LEVEQUE: Objection. Calls for
speculation.

THE COURT: Overruled.

THE WITNESS: I think the answer to the
gquestion has to be yes, looking at things in
retrospect. You know, I know of situations where
that has occurred.

BY MR. JONES:
0. Now I read your deposition. In your
deposition, you said you believed that Mr. Schwartz

gave a lot of money but you didn't say the amount of

money?
A, Correct.
0. In your testimony yesterday, you told the

jury that you believed it was $500,000 that he gave,

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net

005744

005744

005744



005745

Volume 2
Transcript, Vol 2 August 24, 2018 Page 162

Gv/.S00

i0
11
12
13
14
15
i6
17
18
19
20
21
22
23
24

25

and $500,000 that he raised. Do you recall that?

A. That's my recollection, that he -- he at
this point in time, that he gave 500,000 and that he
raised approximately another 500, 000.

Q. Approximately. Well, that brings up an
interesting question. Was it 500,000? Was it
400,000, was it 600,0007? What was it?

A. The answer is I can't give you -- other
than the 500,000 that he personally gave and my
understanding that Paul Sogg gave another 300,000,
and that there was another donor that was related to
solicited by Mr. Schwartz that gave a hundred
thousand dollars. I can't tell you that the number
was more than that.

Q. So what was the agreement? Tell this jury
exactly what the agreement was. How much money to
the dollar was he going to pay in exchange for
perpetual naming rights?

MR. LEVEQUE: Obijection. Asked and
answered.

TEE COURT: Overruled.

THE WITNESS: My understanding of the
agreement -- my understanding, is that Mr. Schwartz
gave a half a million dollars.

BY MR. JONES:

Discovery Legal Services, L1.C 702-353-3110 production@discoverylegal.net
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Volume 2

Transcript, Vol 2 August 24, 2018 Page 163
0. Ckay.
A. And was aiming at raising another half --

that he gave a half million dollars and that in
exchange for that and his officesg in soliciting
additional monies, that he was going to have the

school named after him forever.

Q. How much?

A. Half a million dollars.

Q. Half a million and a half million?
A I'm not -~ that's not what I said.
Q. Wait a minute.

A. I understood that he gave a half a million
dollars cash, his money. I understood that he was
seeking to raise another half -- that the school was
seeking to raise another half a million and that the
balance would be for building the school would come
from loans.

Q. Tell thisnjury exactly the specific details
of this contract that you believe the school had
with Mr. Schwartz. The exact details.

A, A half million dollars for the name of the

school.
Q. That's 1it?
L. At that point in time, the only thing we

had for sure was his half a million dollars.

Discovery Legal Services, LLC 702-353-3110 production@discoverylegal.net
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Transcript, Vol 2 August 24, 2018 Page 178

who Mr. Schwartz had been motivating force to get
them to donate six figure donations.

Q. So fair enough. So let me rephrase it,
then.

In your mind, what you believe the
agreement was, 1s that Mr. -- if Mr. Schwartz was
not able to get up to a half a million dollars, it
would not be a breach of the contract?

A, Yes, that's correct.

Q. All right. But that's not in writing
anywhere, right?

A, There is no contract signed by both sides
in this case, is my understanding, because otherwise
we wouldn't be here.

Q. I think you are probably right about that.

So let me ask a related gquestion. So
that's what your mind was, that he had been
responsible already at the time he gave the half
million for getting other people to put up
substantial sums of money but even if it didn't
reach a half million, it was still -- that was still
a deal with him?

Al Yes.

Q. As you sit here today, do you know, can you

say with assurance under ocath that the other
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A. It doesn't say it would be put a sign on --

her name on the building.

Q. I'm sorry?

A. It didn't say put a sign on the building.
It said it would name the elementary school.

Q. There was only a an elementary school at
the time, right?

A. The intention was at the time to also put
in a high school. That's why vou needed 17 acres.

Q. But the only actual building that was on
there until the Adelsons came along essentially was
the elementary school, right?

A. Yes, that's correct.

Q. So the only building that her name could go
on at that time was the elementary school which is
the same building you saw later had Milton
Schwartz's name on?

A My understanding the building always had
the name Milton I. Schwartz on it.

0. If your understanding is incorrect and the
building had from 1990 to 1996 Dr. Lubin's name on
it, would you agree with me that would be a directly
contrary to what you think the terms of this
contract was with Milton Schwartz?

A, Yeah, that would be true.
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to change the name of the school to the Milton I.
Schwartz Hebrew Academy in perpetuity?

A No, I don't recall that.

Q. Are there any writings that we have seen
today or that you are otherwise aware of that
memorialize the agreement that the schocl had with
Milton Schwartz concerning naming rights?

A. I think whatever writings were in the board
minutes and the articles and the bylaws. I don't
recall a -- and possibly there was a letter written
to Mr. Schwartz, but -- draft of, but other than
that I don't see anything that you would call a
contract where both sides signed it.

Q. Sure not a pretty contract that we are all
used to seeing where it's signed by both people,
right?

MR. JONES: Objection. Your Honor not a
pretty contract object to the form of the question.
THE COURT: Beg pardon.
BY MR. LEVEQUE:

0. Not a formal contract that you would
typically see?

A. No. There is no formal written contract.

Q. But is there a writing showing how much

money Milton Schwartz promised to pay?
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