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IN THE SUPREME COURT OF THE STATE OF NEVADA

RENELYN BAUSISTA } Supreme Court No.  79534

}

Appellant } RENEWED

} RESPONDENT’S MOTION TO

vs. } DISMISS APPEAL

}

JAMES PICONE }

}

Respondent }

--------------------------------------------

Respondent files this Motion to Dismiss as authorized by the Order

Denying Motion filed October 14, 2019.  The settlement proceedings have

concluded.

PROCEDURAL HISTORY

 Appellant filed the Notice of Appeal on August 26, 2019 [Exhibit 1],

intending to appeal an August 20, 2019 Decision and Order and the August

21, 2019 Amended Decision and Order, which Orders are attached to the

Notice of Appeal as exhibits A and B.  The Order being appealed solely

“grants” the attorney fees to Respondent’s counsel and authorizes counsel to

“submit a judgment in the amount noted in bold.” [Exhibit B to Exhibit 1, 4:13]  

Critically, the appealed Order does NOT enter judgment, but authorizes each

side to “submit a judgment”.    

Appellant’s Docketing Statement filed October 1, 2019 incorrectly

states in Section 25 that the district court certified the judgment “as a final

judgment pursuant to NRCP 54(b)” and that the district court made “an

express determination, pursuant to NRCP 54(b) that there is no just reason

for delay and an express direction for entry of judgment.”   Appellant did not
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either seek or obtain certification of either the Decision or the Amended

Decision as a final, appealable order as required by NRCP 54(b), nor would

this rule be applicable because the case does not involve multiple parties.  

Finally, an Amended Judgment was filed on September 24, 2019 with

Notice of Entry being filed and served on September 25, 2019.   [Exhibit 2]  

This Amended Judgment states, in pertinent part, “Judgment is entered in

favor of attorney BENJAMIN B. CHILDS against RENELYN BAUTISTA nka

RENELYN SCHRAMM for attorney fees in the amount of $38,780.00 and

court costs advanced in the amount of $1,803.04,  for a total judgment

amount of $40,583.04.”  This Amended Judgment has not been appealed and

the appeal deadline ran on October 28, 2019.  Thus, there exists an

unappealed judgment which obviates the instant appeal, at least as to the

judgment against Appellant Bautista.

The result of this is that the appeal can proceed solely on the issue of

the district court denying Appellant’s request for an award of court costs

because her request was untimely.  [Exhibit B to Exhibit 1, 3:25]   Appellant

was awarded attorney fees in “the full requested amount”, so she is not

aggrieved and that is not appealable by her.  [Exhibit B to Exhibit 1, 4:11]

POINTS AND AUTHORITIES

LEGAL AUTHORITY

NRAP  3A.  CIVIL ACTIONS: STANDING TO APPEAL;

APPEALABLE DETERMINATIONS

(a) Standing to Appeal.  A party who is aggrieved by an

appealable judgment or order may appeal from that judgment or

order, with or without first moving for a new trial. 

(b) Appealable Determinations.  An appeal may be taken from
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the following judgments and orders of a district court in a civil

action:

(1) A final judgment entered in an action or proceeding

commenced in the court in which the judgment is

rendered.

(2) An order granting or denying a motion for a new trial.

(3) An order granting or refusing to grant an injunction or

dissolving or refusing to dissolve an injunction.

(4) An order appointing or refusing to appoint a receiver or

vacating or refusing to vacate an order appointing a

receiver.

(5) An order dissolving or refusing to dissolve an

attachment.

(6) An order changing or refusing to change the place of

trial only when a notice of appeal from the order is filed

within 30 days.

...

(7) An order entered in a proceeding that did not arise in a

juvenile court that finally establishes or alters the custody of

minor children.

(8) A special order entered after final judgment, excluding

an order granting a motion to set aside a default judgment

under NRCP 60(b)(1) when the motion was filed and

served within 60 days after entry of the default judgment.

(9) An interlocutory judgment, order or decree in an action

to redeem real or personal property from a mortgage or lien

that determines the right to redeem and directs an

accounting.

(10) An interlocutory judgment in an action for partition that

determines the rights and interests of the respective parties

and directs a partition, sale or division.

This Court is precluded from hearing an appeal which does not conform to

statutory regulations and procedures. The authority conferred on the Supreme
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Court by NRAP 3A to review judgments from which appeals can be taken in the

manner prescribed “and not otherwise” precludes the Court from hearing any

appeal which does not conform to statutory regulations. Marx v. Lewis, 24 Nev.

306, 53 Pac. 600 (1898), cited, State v. Preston, 30 Nev. 301, at 306, 95 Pac.

918, 97 Pac. 388 (1908), Hoffman v. Owens, 31 Nev. 481, at 483, 103 Pac. 414,

104 Pac. 241 (1909), Shute v. Big Meadow Inv. Co., 41 Nev. 361, at 362, 170

Pac. 1049 (1918).

Interlocutory orders are not appealable. The appellate court will not

consider matters on appeal which concern interlocutory orders which are not

appealable.  This Court stated as follows in  O'Neill v. Dunn 83 Nev. 228, 230

(1967).

The order is not one designated by Rule 72 as an
appealable order, nor is any other statute cited or known to us
authorizing the appeal. “An aggrieved party does not have the
right to appeal unless it is expressly granted by statute or rule.
Esmeralda County v. Wildes, 36 Nev. 526, 137 P. 400; Quinn
v. Quinn, 53 Nev. 67, 292 P. 621.” Alper v. Posin, 77 Nev.
328, 363 P.2d 502. “A final judgment in an action or
proceeding is essentially one that disposes of the issues
presented in the case, determines the cost, and leaves
nothing for the future consideration of the court. Smith v.
Smith, 69 Nev. 171, 243 P.2d 1048; Magee v. Whitacre, 60
Nev. 202, 96 P.2d 201, 106 P.2d 751; 83 Nev. 228, 230
(1967), 51 Nev. 162, 271 P. 691.” Alper v. Posin, supra. 

NRCP 54 states as follows.

(a) Definition; Form.  “Judgment” as used in these rules includes a decree
and any order from which an appeal lies. A judgment should not include
recitals of pleadings, a master’s report, or a record of prior proceedings.

(b) Judgment Involving Multiple Parties.  When multiple parties
are involved, the court may direct the entry of a final judgment as
to one or more but fewer than all of the parties only upon an
express determination that there is no just reason for delay and
upon an express direction for the entry of judgment. In the
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absence of such determination and direction, any order or other
form of decision, however designated, which adjudicates the rights
and liabilities of fewer than all the parties shall not terminate the
action as to any of the parties, and the order or other form of
decision is subject to revision at any time before the entry of
judgment adjudicating all the rights and liabilities of all the parties.

ARGUMENT

The Order purportedly being appealed meets none of the requirements of

NRAP 3A.  It is an interlocutory order and not an appealable determination

because, by it’s own unequivocal terms, a judgment is expressly intended to

follow.    Respondent’s attorney fee judgment has been filed, and that judgment

was not timely appealed.

There are not multiple parties involved, so NRCP 54(b) is not applicable,

and certification as a final order cannot be sought under that rule.

The district court has not entered a final written judgment adjudicating all

the rights and liabilities of all the parties because Appellant has not submitted

her attorney award judgment, but that judgment would not be appealable by her

because she is not aggrieved.  A final judgment is one that finally resolves all

claims and issues against all parties to an action and leaves nothing to the

district court's consideration except postjudgment issues such as attorney fees

and costs. Lee v. GNLV, Corp., 116 Nev. 424, 426, 996 P.2d 416, 417 (2000).

There can be only one final judgment in a case. Alper v. Posin, 77 Nev. 328, 363

P.2d 502 (1961), overruled on other grounds by Lee, 116 Nev. at 426, 996 P.2d

at 417. 

///

///
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CONCLUSION

Judgment having been filed and not appealed, Appellant has no standing

to appeal the Decision and Order regarding the judgment entered against her. 

The instant appeal must be dismissed as to all issues, save the district court’s

denial of costs to Appellant.

By: /s/ Benjamin B. Childs
_____________________________
BENJAMIN B. CHILDS, ESQ.
Nevada Bar #: 3946
Attorney for Respondent

Exhibits

1 Notice of Appeal filed 8/26/2019; includes Decision and Order filed
08/20/2019, with Notice of Entry as Exhibit A and Amended Decision and
Order filed 08/21/2019, with Notice of Entry as Exhibit B

2 Respondent’s Amended Judgment filed 09/24/2019 [with Notice of Entry]

CERTIFICATE OF SERVICE

Attorney for Appellant, John Jones, is an electronic filer and will be served
through the electronic filing system. 

 By: /s/ Benjamin B. Childs
_____________________________
BENJAMIN B. CHILDS, ESQ.
Nevada Bar #: 3946
Attorney for Respondent
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BENJAMIN B. CHILDS, ESQ.
State Bar # 3946
BENJAMIN B. CHILDS, LTD.
318 South Maryland Parkway
Las Vegas, Nevada 89101
Telephone: (702) 385-3865
Facsimile:  (702) 385-1847
ben@benchilds.com
Attorney for Plaintiff 
In conjunction with Legal Aid Center of Southern Nevada Pro Bono Project
 

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES PICONE   ) CASE NO. D-14-495928-P
) DEPT. NO. N

Plaintiff )
v. )

) NOTICE OF ENTRY OF
RENELYN BAUSISTA nka RENELYN SCHRAMM) AMENDED JUDGMENT

)
Defendant )

 ___________________________________________  

Take notice that an AMENDED JUDGMENT  was filed on September 24,

2019  A copy of said AMENDED JUDGMENT is attached.

/s/ Benjamin B. Childs, Sr.
________________________
BENJAMIN B. CHILDS, Sr.
Nevada Bar # 3946
Attorney for Plaintiff 

CERTIFICATE OF ELECTRONIC SERVICE

This Notice of Entry of Amended Judgment, with attachment, was served

through the Odessey File and Serve system to all counsel at the time of filing.   

Electronic service is in place of service by mailing. 

/s/ Benjamin B. Childs, Sr.

______________________________

BENJAMIN B. CHILDS, Sr. ESQ.

NEVADA BAR # 3946
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