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RAMON MURIL DORADO,  
                             
                        Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE#:  C323098-1 
 
  DEPT.  II       
 
 
 

BEFORE THE HONORABLE RICHARD F. SCOTTI, DISTRICT COURT JUDGE 

THURSDAY, JULY 6, 2017 

RECORDER’S TRANSCRIPT OF HEARING: 
DEFENDANT’S MOTION TO DISMISS FOR FAILURE TO PRESERVE 

EVIDENCE 
 

APPEARANCES:   

  For the State:    JACOB J. VILLANI, ESQ. 
      Chief Deputy District Attorney 
 
 
  For the Defendant:   VIOLET R. RADOSTA, ESQ. 
 
 
        
 
 
RECORDED BY:  DALYNE EASLEY, COURT RECORDER 

 

Case Number: C-17-323098-1

Electronically Filed
12/6/2018 2:46 PM
Steven D. Grierson
CLERK OF THE COURT

000142000142

000142



 

Page 2 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Las Vegas, Nevada, Thursday, July 6, 2017 

 

[Hearing began at 10:06 a.m.] 

  MS. RADOSTA:  Your Honor, I have another matter it’s on 

page 18.  But it is another argument.  I know you’ve had a bunch of them 

I already called on your calendar this morning. 

  THE COURT:  What page did you say? 

  MS. RADOSTA:  18, I believe. 

  THE COURT:  I think we did 18. 

  MS. RADOSTA:  Nope, 17.  Sorry, my mistake. 

  THE COURT:  Okay. 

  MS. RADOSTA:  Dorado. 

  THE COURT:  Yeah.  Well, we can go forward without it, 

might as well. 

  MS. RADOSTA:  Thank you. 

  THE COURT:  Let’s go ahead and call it, State versus Ramon 

Dorado C323098, Defendant’s motion to dismiss for failure to preserve 

evidence. 

  MR. VILLANI:  Good morning, Your Honor, Jake Villani on 

behalf of the State. 

  THE COURT:  Hello, Mr. Villani.  Alright.  Give me a second to 

get my folder here.  Alright. 

  MS. RADOSTA:  And for the record, Violet Radosta from the 

Clark County Public Defender’s Office on behalf of Mr. Dorado who is 

present in custody. 
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  THE COURT:  Alright.  So, two main issues here, I mean, on 

the very first issue, is there a reasonable probability that if the supposed 

evidence that’s been identified by the defense had been available to the 

defense then would the result have been different.  So that has two parts 

to it. 

  First of all, they have to -- you have to identify that there was 

in fact evidence.  You can’t just speculate that something would have 

been evidence.  And then you’re going to show that that evidence would 

have provided a reasonable probability that the result would have been 

different, which is a different standard than could have been different.  

So, again, you can’t speculate.  And then if you meet that hurdle then 

the next issue of course is, is was the State’s failure to collect and 

preserve the evidence, mere negligence, gross negligence, or bad faith.  

And the State’s position is you don’t even get to the second issue, but 

let’s hear from the moving party first. 

  MS. RADOSTA:  Thank you, Your Honor.  Yeah, the -- our 

position is that this is a case where it’s not one or even two little pieces 

of evidence that the State or that the Metro did not go and seek out, 

such as in the case law that the State cites in their motion, a video or a -- 

some clothing or something like that.  This is a complete and total lack of 

investigation of an incredibly serious event.  This is a sex assault case.  

This is a woman saying that something happened against her will.  And 

the detectives in this particular case opted to just really not investigate at 

all.  They took her statement, they took her to the SANE exam, and then 

they -- and I find this out from documents attached to the State’s 
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opposition.  There was a little bit of investigation beyond that, that they 

went over to the Silver Saddle Saloon where the two --  

  THE COURT:  Mm-hmm. 

  MS. RADOSTA:  -- parties supposedly met.  But beyond that, 

that’s it.  There was no other real investigation in this case. 

  And the State consistently falls back on the position that, well 

the detectives didn’t know anything.  How could they investigate 

anything?  And that’s just simply not the case.  They have their 

complaining witness.   

  THE COURT:  Well, and the State says that’s all they -- that 

was enough for them.  That’s all they needed to do.  That all this other 

supposed evidence that you wanted them --  

  MS. RADOSTA:  Mm-hmm. 

  THE COURT:  -- to collect would have been inculpatory not 

exculpatory.  That’s their position, and that it’s mere speculation for you 

to assume that it would have been exculpatory.  And there’s nothing to 

corroborate your position that this uncollected evidence would have 

been exculpatory.   

  MS. RADOSTA:  There’s nothing to corroborate it, because 

there was not investigation done.  I mean, it’s completely circular.  How 

can I prove that something would have been exculpatory if it was never 

looked into?  Sure, if you want to assume for the --  

  THE COURT:  But how do we -- 

  MS. RADOSTA:  -- for the --  

  THE COURT:  -- how do we meet the -- how do we meet the 
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reasonable probability standard if you don’t have some corroboration 

done?  How do we -- how can I reach a conclusion that there might have 

been a video at the Silver Spur Saloon --  

  MS. RADOSTA:  Right. 

  THE COURT:  -- and the video might have been exculpatory.  

How do I reach the conclusion that this witness that they couldn’t or that 

they didn’t try to find would have testified favorably to your client? 

  MS. RADOSTA:  It --  

  THE COURT:  How do -- how can I reach that conclusion that 

it would have been -- number one, there would have been that evidence, 

and number two it would have been exculpatory? 

  MS. RADOSTA:  But the situation is, in all due respect, Your 

Honor, you can’t look at one or two individual little pieces of evidence.  

This is everything.  When you look at the entirety of what was not done 

in this case there is no way my client can get a fair trial.  They did not -- 

the State’s position is they didn’t know where to go look for this 

evidence, and so that’s just simply not the case.  They had their 

complaining witness who specifically identified a physical location of 

2101 Sunrise Avenue.  And then physically or then gave a physical --  

  THE COURT:  Well the apartment complex and she 

recollected that it was a downstairs corner unit somewhere -- 

  MS. RADOSTA:  A downstairs lower --  

  THE COURT:  -- somewhere at the facility or -- 

  MS. RADOSTA:  -- she, and when she’s speaking to the 

detective she’s like when you pull in you turn right and then you turn left 
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and then it’s to this and this.  And they also had her. 

  THE COURT:  Right. 

  MS. RADOSTA:  Put her in the car, drive her over to 2101 

South -- Sunrise Avenue and have her point to the apartment where this 

all allegedly happened.  They just didn’t bother.  They have --  

  THE COURT:  Yeah, but you’re saying -- but you’re saying 

that in your brief you said that if they had gone to this place where she 

was raped they could have checked the sheets and confirmed that his 

DNA wasn’t on the sheets.  Well -- and the State says well that makes 

no difference because his DNA was inside of her.  

  MS. RADOSTA:  Not necessarily. 

  THE COURT:  So I don’t know how whether there was DNA or 

not DNA, and then your position is well --  

  MS. RADOSTA:  Signs of a struggle. 

  THE COURT:  Well there -- that the bobby pin that she stuck 

him with -- 

  MS. RADOSTA:  Mm-hmm. 

  THE COURT:  -- maybe they wouldn’t -- would or would not 

have found it.  If they didn’t find it, I mean, that --  

  MS. RADOSTA:  It’s all about -- at this point the State --  

  THE COURT:  -- is that -- yeah.  

  MS. RADOSTA:  -- the State is in the position, Your Honor, 

where well we have to take her word for it.  Because that’s the only 

evidence there is.  And the reason that’s --  

  THE COURT:  Okay. 
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  MS. RADOSTA:  -- the only evidence there is, is because no 

further investigation was done.  So the State gets to present this snowy 

white version of her alleged story.  

  THE COURT:  Yeah. 

  MS. RADOSTA:  And there is absolutely nothing that the 

defense can do to cross-examine her about it, because there was no 

investigation done.  If there -- the State’s position is, oh this individual, 

this roommate, or this friend that was inside the house well he very well 

may have -- have backed up the complaining witnesses side of the story.  

Or he may not have.  There’s no way to know, because nobody 

investigated.   

  This is where the crux of cross-examination comes from.  It 

comes from the investigation and what was learned prior to charges 

being filed.  And in this case none of it was done.  So they get to put her 

on the stand, and this is her version of events, and how am I supposed 

to argue against any of it?  If -- I almost guarantee you, Your Honor, if I 

would be able to locate the roommate, the friend, the unknown Latin 

male.  I almost guarantee you the authenticity of that witness would be 

questioned by the State.  That they would say, how in the world do we 

know --  

  THE COURT:  But he was your client’s --  

  MS. RADOSTA:  -- that this is the same individual? 

  THE COURT:  -- he was your client’s friend.  Wouldn’t your 

client have a better way of tracking him down than Metro? 

  MS. RADOSTA:  That’s not -- not on that particular day, Your 
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Honor.  If Metro had gone to the apartment on that particular day they 

could have identified the person in the apartment.  They could have 

taken her and had her do a lineup.  They could have done a million 

things that they just didn’t do.  But if at this point and time, eighteen 

years later I am able to locate that individual, I almost guarantee they’re 

going to question whether or not that’s the same person.  Or did I just 

magically find a roommate, a friend of my client’s. 

  And the problem -- therein lies the problem, because there 

was no investigation done anything that I come up with the State is 

going to be able to question.  Because how do we know this is the same 

person?  To investigate, as the State put out there, or to go and 

interview Candy, the friend of the alleged victim, now, nineteen, eighteen 

years after the alleged incident.  Wouldn’t that -- what value is there to 

her statement now?  The value to her statement is the day her friend 

went and reported the crime.  What was her friend’s demeanor like?  

Was she upset about something else?  Any number of a million things, 

but today, she either won’t know won’t recall.  She still could be friends 

with this woman.  She could know everything that’s been going on in this 

case. 

  The value of an interview with that woman now is not even in 

the realm of how valuable it would have been had the detectives done it 

back at the time when they are supposed to.  I mean, she is somebody 

that they absolutely knew existed.  They didn’t bother to go interview 

her.  And she spent time with the complaining witness before the police 

report was filed.  Before the charges were made. 
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  THE COURT:  So, I mean, I understand your argument there 

that, I mean, certainly defense counsel would want to prove that there 

was no struggle, because that suggests consent. 

  MS. RADOSTA:  Right. 

  THE COURT:  And the demeanor of the friend afterwards was 

consistent with there being no rape.  But, you know, I know -- 

understand why you would want all that evidence.  And perhaps there 

was negligence or even more than that by Metro at the time did not 

pursuing it. 

  I’m still having trouble getting passed that first issue of, I 

mean, we have all these things that you said.  It would have been great 

for me to go out and get all this evidence.  I got to be convinced that 

there is a reasonable probability that if the evidence had been available 

the result would, would have been different.  And it seems like a very 

high standard that the Supreme Court has set. 

  MS. RADOSTA:  I appreciate that. 

  THE COURT:  And I don’t know how -- 

  MS. RADOSTA:  I appreciate that point. 

  THE COURT:  What are you providing me to help me be 

convinced that the result would have been different based on, you know, 

we don’t know what these people would have said.  We don’t know what 

would have been -- 

  MS. RADOSTA:  But --  

  THE COURT:  -- found at the apartment.  We don’t know --  

  MS. RADOSTA:  Right.  
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  THE COURT:  -- if there would have been evidence of a 

struggle or not.  We don’t know these things. 

  MS. RADOSTA:  Because the State did not do their job. 

  THE COURT:  Right.  But that’s the second element. 

  MS. RADOSTA:  And the State is now -- but the --  

  THE COURT:  That’s the second element.  The Supreme 

Court tells me, first of all get, you know, materiality and --  

  MS. RADOSTA:  But so, the State gets to, for the sake of 

argument, not investigate a case.  Put together half or even a quarter of 

the potential evidence, and then prosecute, and then say -- 

  THE COURT:  I don’t like it either but that’s not the -- 

  MS. RADOSTA:  -- and look there’s nothing to contradict her 

statement. 

  THE COURT:  -- it’s not a one factor test it’s a two factor test. 

  MS. RADOSTA:  But how in the world can the defense 

produce evidence to show something would have been different 

eighteen years after the fact of no investigation.   

  THE COURT:  Well I’ve read some of the cases where it’s 

been done.  And they have some -- there is some other corroborating 

evidence that would suggest, you know, what this other evidence would 

have been so I don’t have to speculate.  You know, there’s a -- I didn’t 

see a case where defense counsel is simply arguing --  

  MS. RADOSTA:  Because --  

  THE COURT:  -- its theory of the case in arguing, Judge, this 

evidence might have supported our theory of the case and we’ve been 
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denied that opportunity of presenting our theory of the case.  And it was 

just bad faith by Metro to collect this evidence.  I haven’t found a case, 

and you didn’t cite one that finds that there is a -- that there should either 

be a presumption to the jury or dismissal in that situation. 

  MS. RADOSTA:  And --  

  THE COURT:  And if there is a case, but I didn’t see one. 

  MS. RADOSTA:  I --  

  THE COURT:  And maybe there should be.  But I don’t --  

  MS. RADOSTA:  Fair.  And I think there should be.  Because 

in this particular situation, Your Honor, there’s absolutely no way that my 

client can get a fair trial in this scenario.  There is multiple pieces of 

evidence that were not followed up on and there’s just no way.  

Potentially the reason why there is no case out there is because in 

situations like this prosecutor’s offices decide that maybe this is not an -- 

this is not a case that should be tried.  In a situation --  

  THE COURT:  Right. 

  MS. RADOSTA:  -- when their detectives did not follow 

through with their end of the bargain.  With their end of the -- I’m sorry 

that was not -- that was inappropriate and I didn’t mean with what I just 

said, but did not follow up with their part of their job.  This is not a 

situation where the DA’s Office at that point and time was even involved 

in the case.  This is a situation where Metro talked to the woman and 

that was that and had her do an exam and that was that.  And for 

whatever reason, who knows why they didn’t, maybe they themselves 

had doubts about her credibility and they just put it in a drawer and didn’t 
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deal with it. 

  Because at the time, for the sake of argument --  

  THE COURT:  Yeah.  

  MS. RADOSTA:  -- back in 1999 --  

  THE COURT:  Yeah. 

  MS. RADOSTA: -- the State pointed out in their motion, you 

know, we don’t know what their resources were, we don’t know this and 

that and the other.  I do.  I’ve been a defense attorney.  I’ve been a 

Public Defender since before that.  We were trying sex assault cases.  

We were trying sex assault cases with DNA in them.  We were trying sex 

assault cases with SANE exams in them. 

  THE COURT:  Okay. 

  MS. RADOSTA:  And we were trying sex assault cases where 

they went and investigated the crime scene, and went and interviewed 

witnesses.  They had the resources to do this, and for some reason in 

this particular case they chose not to do it. 

  THE COURT:  I’ll let you have the last word.  But let’s get the 

DA’s take on this. But obviously it wasn’t a very good investigation. 

  MR. VILLANI:  Well --  

  THE COURT:  So what do I do with that? 

  MR. VILLANI:  And --  

  THE COURT:  And it seems like their -- defense’s hands are 

tied.  How can they get a fair -- how can they fairly cross-examine and 

what does the Supreme Court think is the right thing to do under the 

circumstance? 
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  MR. VILLANI:  Well and, Your Honor, I would disagree 

respectfully with the fact that it wasn’t a very good investigation.  I would 

say it wasn’t an excellent investigation. 

  THE COURT:  Okay. 

  MR. VILLANI:  It would have been excellent police work for 

these officers to go to that apartment complex, and knock on doors, and 

try to find a young man who had a friend named Ray.  That would have 

been excellent police work.  It would have been excellent police work for 

them to go to the Silver Saddle, which they did, but to -- whether or not 

the Silver Saddle had cameras I don’t know, but if they did have 

cameras, to collect that surveillance.  And that’s part of the problem is 

we don’t know if they had cameras. 

  So what I’ve done in my motion, and you’ve read it, Your 

Honor, I just broken their argument down.  I think accurately into about 

eight points.  And they’re raising eight points in its entirety.  And I think a 

lot of these are a stretch. 

  So, first is the information regarding the male witness who was 

present at the apartment before and after the rape.  This is 

unquestionably a friend of the defendant.  The problem with locating this 

young man is as we continue to fall back on they never had an exact 

address.  They had an apartment complex they perhaps had a floor that 

the room was on.  Like I said, would it had been excellent police work to 

go out there and beat down doors?  Absolutely it would have been.  It 

wasn’t done. 

  What they did do, however, is they did collect the SANE exam, 
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okay.  They took her over to collect the SANE exam.  They did follow up 

with the bar.  Hey, you know, she said she met a guy here named Ray 

who was in a band.  Do you know a guy named, Ray, in the band?  

Later, found out to be, Ramon, the accordion player who the band let go.  

That’s all documented in Metro evidence. 

  They did a recorded interview with the victim.  Okay, did they 

follow up with Candy?  No, but they identified her by name, telephone 

number, address, and it’s all in the discovery.  She is readily identifiable 

and likely still around if the defense thinks it would help that case.  I think 

the elephant in the room is they don’t.  That’s why they don’t want to 

follow up on that lead.  Same with number one --  

  THE COURT:  Or more likely she isn’t going to remember 

eighteen years later --  

  MR. VILLANI:  Well I think it would be --  

  THE COURT:  -- the details. 

  MR. VILLANI:  -- a stretch to say she doesn’t remember --  

  THE COURT:  Well --  

  MR. VILLANI:  -- when her friend was raped. 

  THE COURT:  Well --  

  MR. VILLANI:  Maybe not the details, right? 

  THE COURT:  Details.  

  MR. VILLANI:  But that’s why the victim’s statement being 

recorded is important. 

  Stepping onto number two, information regarding the two 

ladies who were staring at the victim as she drove from the scene of the 
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rape.  This is a one sentence statement in her statement saying, as I ran 

out I saw these two ladies and they were just staring at me, and then I 

drove away.  And that’s all detectives had to go for.  So, assuming they 

were excellent, excellent detectives, went back to the scene, found two 

ladies, and then interviewed these two ladies and said, hey did you see 

another woman that you stared at as she ran away?  What was her 

demeanor?  That would have been excellent police work.  Is it 

negligence not to do so, I don’t think so with regard to number two.   

  Number three, service of a search warrant on the residence to 

look for signs of a struggle and safety pins.  What evidence do we have 

of signs of a struggle?  Well the CSA took photographs of the victim 

afterwards.  Broken finger nails, bruises everywhere, and then a SANE 

exam nurse went in and found findings on her vagina from when she 

had been raped.  Semen was collected, that semen eventually ends to -- 

or ends up with the Defendant being arrested for this rape.  So, service 

of a search warrant on an unknown residence obviously problematic.  

We argue that throughout our motion. 

  Number four, crime scene photos of an analysis of the bed 

sheets, Your Honor hit this on the head.  First of all, can’t take crime 

scene photos of a residence that’s unknown.  Second of all, what is the 

bed sheet analysis going to show?  Let’s give it a best case scenario 

somebody else’s semen is on those bed sheets.  Okay, now what is the 

argument?  Okay, so maybe somebody else had sex in that bed.  The 

problem with that argument is that his semen is inside of her vagina.  

And so that’s where that argument ends. 
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  They can argue all they want about hey when Metro’s up there 

they can cross-examine them.  You didn’t collect those bed sheets, so 

you don’t know if anybody else’s semen would be on those bed sheets.  

They can absolutely make that argument.  And they’re wide open to do 

so now.  But what’s the problem if we test those bed sheets and his 

semen is on those bed sheets?  Now it comes down against the 

defense.  So they don’t have that wide open door to argue, so the bed 

sheets aren’t problematic for either side at this point. 

  Number four -- I’m sorry number five, the video footage, once 

again, we don’t have any evidence that either they did have cameras or 

that those cameras were placed in positions where they would have 

caught the interactions.  Now what’s the other problem with that is; we 

know he was in a band at the Silver Saddle.  We know that it’s likely she 

could have met him as he’s in a band at the Silver Saddle.  So if the 

videos did show them together, or didn’t show them together, what is 

that going to show for either side? 

  THE COURT:  Well, she’s suggesting the -- well, alright, go 

ahead.  

  MR. VILLANI:  Well, and that’s the problem with me not 

knowing the defense’s -- what defense the defense is going to mount in 

speculating --  

  THE COURT:  Alright.  

  MR. VILLANI: -- about that right is, is the defense that --  

  THE COURT:  You can pass the video, what’s the next one? 

  MR. VILLANI:  Okay.  Pass the video.  Then we go to 

000157000157

000157



 

Page 17 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

interviews with bartenders to see how much each party had to drink.  

Your Honor, I have a hard time believing that even today that would be 

done.  That is excellent, excellent, excellent police work if you’re going to 

go and interview the bartenders that gave these people drinks, okay.   

  One, because the victim’s telling you that, look, I was a 

designated driver I had one drink at the bar and that’s it.  And two, he’s 

not located.  So they went back to bar to try to identify this man.  But to 

take that extra step to say, okay, so how much did Ray, the accordion 

player, have to drink that night?  Do you have the bartender on duty?  

That’s excellent police work.  Is it negligent not to do so, I don’t think so. 

  Again, number seven, the interview with Candy, I noted for the 

Court, Candy is readily identifiable.  Now, they obviously spoke to her to 

be able to get her identifying information.  Did they do a recorded 

interview?  No, they did not.  Did she do a written statement or anything?  

No, she didn’t.  Now, would that have been excellent police work?  It 

would have been.  Is it negligent not to do so when she’s identified, a 

phone number is given, she’s -- her name’s given, she’s readily 

identifiable at that point, I don’t think that’s negligent either. 

  And then, number eight, the lack of a 911 call.  This -- I 

haven’t been able to be -- to determine whether a 911 call was made or 

not in this case.  The discovery tends to indicate that she actually went 

directly to the police station, and reported this.  But then there is some 

statement that 911 may have been made by the detective, the detective 

who most recently did the buccal swab and all of that.  So I’ve checked if 

there was a 911 call, at this point it’s been destroyed. 
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  But what would that 911 call have shown?  Okay, it’s going to 

be a 911 call from a victim who’s, I’m guaranteeing you she is not going 

to call 911 and say, hey I was not raped, and that’s it.  That’s not what 

that 911 call is going to say.  It’s going to say I was raped --  

  THE COURT:  Well --  

  MR. VILLANI:  -- and they’re going tell her to come down and 

report it.  Now, would there have been inconsistencies, maybe, maybe 

not.  But then then that falls, the burden squarely, at this point is on the 

defense to show that 911 call would have been exculpatory in some 

fashion if it even exists.  And they can’t even show that it existed at this 

point. 

  And finally, Your Honor, oh, actually that is the final point.  So, 

you take all of this in its entirety and it’s all being stretched to make it 

look like this huge deal, and this huge lack of investigation when it’s just 

not there.  We’re arguing this case as if there was no DNA.  Now, if I had 

a victim that came up and there was no DNA taken, and then years later, 

Ray is identified, and comes in.  There’s zero DNA.  It’s her word against 

his word, that’s one thing.  But here we have a lot of corroborating 

evidence, and some of the most corroborating is the 1 in 1.4 sextillion 

chance that he’s not the guy that committed this rape. 

  So, that’s what the State’s relying on in this case.  Just 

because there’s an over-abundance of evidence pointing his way does 

not make it a bad investigation back when this was initially done.  And I’ll 

submit it with that, Your Honor. 

  MS. RADOSTA:  So, apparently the State’s argument is, DNA 
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equals rape.  That’s it.  DNA equals rape.  DNA in -- 

  THE COURT:  Oh, no --  

  MS. RADOSTA:  -- that’s -- 

  THE COURT:  -- you have the victim’s statement. 

  MS. RADOSTA:  They have -- well sure, but every single -- 

every single point that he made was, because the victim is telling the 

truth, this wouldn’t have been helpful to the defense.  Because the victim 

is telling the truth, this wouldn’t have been helpful to the defense.  That’s 

their entirety.  And that is exactly where the problem lays here, Your 

Honor, because there was --  

  THE COURT:  But where does it say in the law that the State 

has an affirmative obligation to go out and seek and obtain impeachment 

evidence?  Where does it say that in the law? 

  MS. RADOSTA:  No, not impeachment evidence, Judge.  

Impeachment evidence comes from an investigation.  They’re not 

seeking impeachment evidence.  They are seeking evidence; they are 

seeking the investigation.  I can’t tell you how many times the 911 call is 

referenced in the police report as saying one thing, and then when you 

listen to it, it says something completely different. 

  THE COURT:  I’ve seen that, sure. 

  MS. RADOSTA:  So, yeah, I will not dispute what Mr. Villani 

said that it’s not like she called up and said I wasn’t raped.  But she 

might have called up and said, hey I just got into a big fight with 

somebody, and you have no idea. 

  THE COURT:  But, stop for a second, do you see what you 
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just said?  You said it might --  

  MS. RADOSTA:  It --  

  THE COURT:  -- it might. Which --  

  MS. RADOSTA:  But --  

  THE COURT:  -- which is speculation.  The test is would it 

have been?  Is there a reasonable probability, all right that that evidence 

would have led to a different result?  And we can’t just say it might have. 

  MS. RADOSTA:  But there’s no way, with that standard when 

the State --  

  THE COURT:  That’s the standard I have to follow. 

  MS. RADOSTA:  No I --  

  THE COURT:  I can’t make up new law. 

  MS. RADOSTA:  I am not refusing that, that’s the standard.  

But in this specific case, Your Honor, the State doesn’t do the 

investigation, and then they get to basically say, well, sorry defense 

you’re stuck with the really, really lackluster investigation here.  Oh, by 

the way, you’re client’s facing the rest of his life in prison but, you know, 

burdens on you to do the investigation that you think is important here, 

eighteen years after the fact.  And by the way, they could have 

submitted the DNA back then they didn’t, they didn’t.  They’re going to 

say his DNA wasn’t in the system back then.  But they didn’t submit it so 

they didn’t know his DNA wasn’t in the system back then. 

  So, why once again, was there no -- wasn’t that not done at 

the time?  It -- this is a situation, Judge, where there is something going 

on here.  The detectives either had real issues with this alleged -- with 
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this complaining witness or they are really bad at their job.  But this is 

the situation where they simply listen to her, did something for a day or 

two and then put it in a drawer and didn’t deal with it.  They had the 

ability to continue with this investigation and chose not to.  And now, my 

client, Mr. Dorado, is the one facing the repercussions of that completely 

and -- complete and total lackluster investigation, Your Honor.  And this 

is not --  

  THE COURT:  I suspect this isn’t the only case where this 

issue is -- 

  MS. RADOSTA:  This --  

  THE COURT:  -- going to be addressed and there’s obviously 

very important public policy considerations here.  And the Supreme 

Court is going to -- because a lot of these, you know, these late DNA 

tests are coming up. 

  MS. RADOSTA:  I would disagree.  I’ve had cases that were -- 

I’m not even kidding you, I tried a different case that was eighteen years 

old. 

  THE COURT:  Alright. 

  MS. RADOSTA:  And that one they did do investigation on. 

  THE COURT:  Okay. 

  MS. RADOSTA:  And that investigation was done in 1982.   

  THE COURT:  Alright. 

  MS. RADOSTA:  And the trial was in like 2002.  So, I’ve seen 

this before and I’ve seen it done properly.  This is just not that situation. 

  THE COURT:  No.  I appreciate your --  
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  THE DEFENDANT:  May I speak, Judge? 

  THE COURT:  -- no, you don’t get a chance to speak.  You 

have a lawyer here. 

  MS. RADOSTA:  No. 

  THE COURT:  Alright.  I am respectfully denying your motion 

to dismiss to preserve evidence.  While I think that you have some valid 

concerns, the remedy you seek is not something that I can grant.  

Perhaps there some other remedy, but I don’t know what it is.  But for 

what you’re seeking now I can’t grant it.  Because I cannot find based on 

the record before me that there is a reasonable probability that if the 

evidence had been available to the defense that the result would have 

been different.  And that’s the sole reason why I’m ruling.  I’m not 

reaching --  I’m not even reaching the second issue as to whether the 

investigation was negligent, grossly negligent, or bad faith.  So I’m 

denying it on that sole issue, factor number one.   

  I’ll ask the State to prepare the findings and 

recommendations.  And that stands to each of the pieces of evidence.  

And as to, but let me further add, as to the following two things.  As to 

the one thing, the video tape, I’m not even convinced that a video tape 

exists, so I’m not even convinced that, you know, that, that evidence 

exists so that’s another reason why you can’t meet the standard.  Alright. 

  So, you’ll get the order and you can do with it what you can.   

  MS. RADOSTA:  Excuse me, Your Honor, just for a second. 

  THE COURT:  Yes, ma’am, go ahead.  It’s alright, Ms. 

Rodosta. 
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[Colloquy between the defense attorney and the Defendant] 

  THE COURT:  Alright.  Just respectfully, I think you made a lot 

of really good points, Ms. Radosta.  But even in total it sounds like it’s 

speculative and we’re merely arguing that certain evidence might have 

been, or could have exculpatory.  I don’t think it -- it allows me to meet 

the standard. 

  MS. RADOSTA:  And, as I’ve said multiple times, it’s -- I’m in 

that position because of the original problem --  

  THE COURT:  Maybe there’s a different remedy. 

  MS. RADOSTA:  -- of the lack of investigation. 

  THE COURT:  I don’t know what it is.  But it’s not this one.  

So, I’m respectfully denying it.  Alright. 

  MR. VILLANI:  Thank you, Your Honor, will prepare it.   

  MS. RADOSTA:  Thank you. 

  THE COURT:  Thank you. 

  MR. VILLANI:  And, Your Honor, I did have an oral request for 

transcripts last time that I didn’t receive yet.  I just wanted to make sure 

that that was noted. 

  THE COURT:  I’m sure my court recorder is noting it now. 

  MR. VILLANI:  Okay.  Thank you, Your Honor. 

  MS. RADOSTA:  Additionally, actually, slightly on the same 

topic. 

  THE COURT:  Yes, ma’am. 

  MS. RADOSTA:  And it’s something that I didn’t raise in the 

motion, but I should have.  The audio recording of the complaining 
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witness’s statement has not yet been provided to the defense.  And this 

is the situation where in the years the transcripts have gotten much, 

much better coming out of Metro.  This one, which I do have the 

transcript but not the audio.  There are huge blanks in her recitation of 

the -- of the story that she gave to police, and so I’m making a formal 

request for that audio to be turned over. 

  THE COURT:  The actual audio that supports -- 

  MS. RADOSTA:  Yeah. 

  THE COURT:  -- the transcript. 

  MS. RADOSTA:  Yeah. 

  THE COURT:  I think you’re entitled to that.  Can the State get 

that --  

  MS. RADOSTA:  Thank you. 

  THE COURT:  -- to them promptly? 

  MR. VILLANI:  Your Honor, the issue with that I don’t know if 

that audio is still around.  But I will check into it, and if it exists --  

  THE COURT:  Alright.  Well, she’s entitled to know if it exists.  

So give her a written response as to whether the audio still exists, and 

when you’re willing to let her review it. 

  MR. VILLANI:  Absolutely. 

  MS. RADOSTA:  And, actually one other issue.  I noticed 

yesterday that the State has been filing ROC’s regarding discovery 

being picked up.  And they’re filing them in the case.  Just for the record 

the ROC’s are be signed for by a runner from our office, not by me 

personally. 
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  THE COURT:  Okay. 

  MS. RADOSTA:  So, although the State is filing them and I’m 

assuming at some point in the future might refer to them if discovery was 

or was not turned over, they’re not being signed by me so. 

  MR. VILLANI:  Well, now, here’s the issue with that, if they’re 

going to put it off on their runner, then I’m going to request that Ms. 

Radosta come down and pick it up personally and sign for every one of 

those personally.  We’re doing this as a courtesy.  I’m doing it to record 

it.  But if the arguments going to be, my runner signed for that, that it 

doesn’t mean that I received all that discovery -- 

  MS. RADOSTA:  No, it’s just that --  

  MR. VILLANI:  -- then we have an issue. 

  THE COURT:  Well it sounds like --  

  MS. RADOSTA:  -- it’s -- it’s --  

  THE COURT:  -- well it sounds like that is her position so you 

just do --  

  MR. VILLANI:  Okay. 

  THE COURT:  -- whatever you need to do. 

  MS. RADOSTA:  It’s --  

  MR. VILLANI:  Will do. 

  THE COURT:  -- to preserve your --  

  MS. RADOSTA:  Just to be clear, here’s the problem, they’re 

listing out on the ROC what is on a disk.  So there’s no way in the world 

my runner could know --  

  THE COURT:  No, but when --  
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  MS. RADOSTA:  -- if what’s on the disk is actually listed so. 

  THE COURT:  -- but when you get it, I mean, if you want to 

look over the disk and if there’s something -- if you didn’t receive what 

he said you received why don’t you -- 

  MS. RADOSTA:  And --  

  THE COURT:  -- give them writing back saying -- 

  MS. RADOSTA:  And I --  

  THE COURT:  -- you know, this is an error. 

  MS. RADOSTA:  And I would just request, for the sake of 

argument, that they put our name -- my individual name on something.  

They’re just --  

  THE COURT:  Okay. 

  MS. RADOSTA:  -- doing an ROC.  Just for the sake of 

argument, Mr. Villani knows I’m the attorney on this case and if he’s 

sending discovery over, just if you could put it to my --  

  THE COURT:  But that --  

  MS. RADOSTA:  -- there’s 110 attorneys in the Public 

Defender’s Office, Judge, it could get lost. 

  THE COURT:  That seems like a valid -- seems like a valid 

request.  I’m not going to make an order on that though. 

  MS. RADOSTA:  Fair enough. 

  THE COURT:  Because it’s a discovery issue I don’t think I 

need to reach now --  

  MR. VILLANI:  Okay. 

  THE COURT:  -- but it does seem like a valid request. 
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  MR. VILLANI:  We’ll handle it on our end. 

  MS. RADOSTA:  Thank you. 

  MR. VILLANI:  Thank you, Your Honor. 

  THE COURT:  Okay, thank you.  

 [Hearing concluded at 10:34 a.m.] 

* * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:    I do hereby certify that I have truly and correctly transcribed the 

audio/video proceedings in the above-entitled case to the best of my ability. 

              
      _____________________________ 
      Rubina Feda 
      Court Recorder/Transcriber 
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Las Vegas, Nevada, Tuesday, August 15, 2017 

 

[Hearing began at 9:38 a.m.] 

  THE COURT:  Page 4, State versus Ramon Dorado, 

C323098. 

  MR. VILLANI:  Good morning, Your Honor.  Jake Villani on 

behalf of the State. 

  MS. RADOSTA:  Good morning, Your Honor.  Violet Radosta 

from the Clark County Public Defender’s Office on behalf of Mr. Dorado.   

  THE COURT:  Right.  So I’m well familiar with this, I’ve read 

all your papers.  Any additional argument?  If so, Ms. Radosta you may 

go first. 

  MS. RADOSTA:  Your Honor, I don’t have much beyond what 

I put in my initial motion and then my reply.  But I do think it’s worth 

pointing out that there seems to be a bit of a circular reasoning on the 

part of the State.  That she’s going to come in here and she’s going to 

testify at trial and I am perfectly able to cross-examine her at that point in 

time based on any potential inconsistencies there are.  But the problem 

is without a complete transcript or the ability for us to make a complete 

transcript by having the audio, I don’t even know what the 

inconsistencies are.  How can I cross-examine her if I don’t have the 

answer to some of the questions that were asked initially by Detective, 

and I couldn’t even begin to pronounce his last name it’s, H-A- or H-N-A-

T-U-I-C-K.  

  There is this idea, that oh well, I can just cross-examine with 
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what I’ve got and that should be fine.  But I don’t have her complete 

statement, I just simply don’t.  And there is case law that states that, as I 

pointed out in my reply there are cases that things like this have 

happened here in the State of Nevada.  And the case that I’m pointing to 

specifically is Cook v. State.  That when there are missteps by the 

Detectives in a case and they do not maintain the audio recording of a 

victim’s statement along with other things in that particular case, that it 

did rise to the level where dismissal of the charges was what was 

proper. 

  In this particular case, Your Honor, it’s not just that we don’t 

have the audio recording; it’s that on top of all of the other things that 

were not investigated.  It’s just -- it’s piling on top of, piling on top of, 

piling on top of, issue after issue after issue, of things that the State, -- 

I’m sorry, not the State.  Mr. Villani wasn’t involved in this case at the 

investigation stage, but that the Detective did not do.  And we are 

completely now hamstrung in order to defend this case thoroughly and 

properly, because we don’t have any investigation that was done initially. 

  So okay, fine, we are then supposed to rely on her statement 

and her testimony is the crux of the case.  But we don’t even have that 

now.  The State is saying that in their opinion that these blanks were 

indiscernible, that that’s why that they were not transcribed.  That may 

have been the case, but there’s no way to know that any more than I can 

know what’s in the actual recording that no longer exists. 

  It’s anecdotal evidence, Your Honor.  But many, many times 

I’ve listened to audio recordings when it’s a blank and I can clearly make 
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out what was said, clearly make out what was said.  Additionally this was 

done in 1999.  What could be done with an audio recording with today’s 

technology, it -- we could have the entire transcript if it had not been 

destroyed. 

  Regarding whether or not this rises to the level of bad faith, as 

I stated in my motion and the State agrees with this.  It’s done on a case 

by case basis.  There is no hard and fast rule as to what rises to bad 

faith.  And perhaps it’s not the fact that it wasn’t fully transcribed initially, 

but it’s the nonchalance with what apparently happened to this tape 

down the line.  Afterwards he takes the time to have it transcribed and 

either doesn’t check to see all of the blanks in it or doesn’t care that 

there are all these blanks in it and tosses it into a drawer in his desk, that 

then presumably when he retires everything in his desk just gets thrown 

away.  It’s just the nonchalance of that that I think brings this to the level 

of bad faith. 

  He’s a Detective with the Las Vegas Metropolitan Police 

Department and who know’s what other things were in his desk that 

were just tossed away because he didn’t have the time or the inclination 

to go through all of that stuff.  Why did he keep it if it wasn’t important in 

the first place?  Why not just destroy it immediately upon the 

transcription being done if there wasn’t some value to it?  Clearly there 

was value to it otherwise the process would be transcribe, then we 

destroy the audio.  That’s not what happened here.  It was kept for a 

period of time and they always do keep them.  Whether or not they 

booked them into evidence is another question. 
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  But there -- as I stated, I think it’s just the lack of care to a 

critical piece of evidence in a case of sexual assault.  Her version of the 

facts is a critical version; it’s a critical piece of evidence in this case.  But 

beyond that, Judge, this is the other -- the other standard is that this is, 

you know, prejudicial to the Defense.  As I stated already Judge, it’s not 

just this particular piece of evidence it’s when you look at it in light of the 

entirety of what hasn’t been investigated in this case. 

  I can’t cross-examine her about inconsistencies if they’re not 

on the page.  It’s just it’s circular logic.  How can I do that?  What she’s 

testified to at the Grand Jury, was a few months ago, Judge.  It wasn’t 

moments after or hours after the alleged assault occurred.  That is the 

most telling version of the events.  And as I pointed out in my motion, 

one of the more interesting questions that was asked that we don’t know 

the answer to in her transcript was, was this person wearing a condom.  

And we have a blank space.  We don’t know the answer to that question. 

  I’m sure the State’s answer to that question will be, well clearly 

yes, because we have DNA.  But maybe not, maybe her answer was, 

I’m sorry, I’m sure the State’s answer would be clearly, no, because we 

have DNA.  But maybe her answer was yes he was wearing a condom.  

The person that attacked her at that apartment who she couldn’t give a 

name to and they never went and found that day.  And she didn’t identify 

on that day. 

  But we have DNA now that links purportedly links my client to 

the instance.  But if she had answered yes, the person that attacked me 

wore a condom then we’re in a whole different ball game here, Judge.  
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Because then is my client even the person that was there that day?  

Granted his DNA is there, but if she says that he wore a condom, the 

person that attacked her wore a condom, then how did my client’s DNA  

-- how does my client’s DNA fit into all of this.  And we don’t have the 

answer to that question.  Those are the situations that make this 

prejudicial to the Defense, Your Honor.  And I would submit to Your 

Honor, that it rises to the level where a dismissal is warranted in this 

case.  

  THE COURT:  All right.  Mr. Villani. 

  MR. VILLANI:  And I addressed the majority of that in my 

opposition, Your Honor.  I just want to touch on a couple of points, first, 

bad faith.  I think this Court needs to really look into motivation when you 

look into whether or not this was done in bad faith.  Ms. Radosta made 

the representation that these tapes were held for some time and then 

destroyed.  I don’t know what the evidence of that is.  They may have 

been destroyed immediately.  All I’ve been relayed is, I believe Your 

Honor, has an email attached to one of the motions that’s been filed in 

this case is that, at a time, it was customary for them to get the tapes 

transcribed and throw them in their desk. 

  Now you need to look at what would the detective have to gain 

by having something that was exculpatory, for purposes of argument, 

and going and having those tapes transcribed and then getting the tapes 

back and destroying the tapes.  The Defense has been unable to fill in 

any of those blanks with something that would, I mean, this is the first 

I’m hearing of the condom argument.  But what does that matter?  She 
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identified this man as the man who sexually assaulted her and there was 

semen in her.  Given that, I’m sorry, you’re shaking your head? 

  MS. RADOSTA:  She did not -- she’s never identified at that 

point in time my client as the person that assaulted her. 

  MR. VILLANI:  She identified him at Grand Jury. 

  MS. RADOSTA:  At Grand Jury, after -- 

  MR. VILLANI:  I’ll clarify that. 

  MS. RADOSTA:  -- she’s most likely been made aware of the 

fact that his DNA is a match, so. 

  MR. VILLANI:  Okay.  And part of my duty as a prosecutor I 

will let this Court know, that I did not show her a picture beforehand and 

say hey, this is the guy we have the DNA on.  Does that look familiar to 

you?  That’s not how that went.  I never showed her a photograph until 

in the Grand Jury.   

  But, moving on to the most telling version must be her version 

right after the event.  That used to be the way we thought of things.  Now 

there’s a whole body of science called the neurobiology of trauma that it 

actually informs us that as the trauma happens you get memories as the 

distance between you and the trauma goes on.  As you get therapy as 

that sort of thing, because your mind actually blocks out what happened.  

So I don’t think that’s something this Court should rely on. 

  And regarding the cumulativeness of the evidence, Your 

Honor, there is no cumulativeness.  Your Honor, has already ruled on 

that first motion and found that the Defense did not meet their burden as 

showing those items.  They can’t continue to come up with these items 
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that are non-pluses and push this Court over on a cumulativeness basis. 

And with that Your Honor, I’ll submit on that and my opposition. 

  THE COURT:  What about the condom.  How important is the 

lack of a transcripted [sic] response to that question? 

  MR. VILLANI:  Absolutely unimportant, because she can be 

asked on the stand.  And regardless of what her answer was, if her 

answer was yes, well then it’s also weird that his semen was in.  Maybe 

the condom broke.  But how is that relevant one way or another as to 

whether this is the man who she alleges raped her. 

  THE COURT:  All right.  

  Let’s hear the last word from Ms. Radosta. 

  MS. RADOSTA:  Well, it could be very relevant.  Maybe she 

had sex with my client consensually the next day, later that day, who 

knows.  It’s incredibly relevant.  Once again, the State just presums that 

since the DNA is there that that is -- that equals the crime of sexual 

assault, and that’s simply not the way it works.  That confirmed that 

there was sexual contact, and that’s it.  There is an additional element to 

the crime of sexual assault other than, you know, being there. 

  And sure, I can ask her the question on the stand at trial, but 

her answer back at that point in time is the one that it would have been 

the most truthful in my opinion, Your Honor.  If she gets on the stand 

now there is no doubt in my mind that she’s going to say no, he wasn’t 

wearing a condom.  I mean, I tell you my jaw would drop if she answered 

yeah, he was wearing a condom.  But they saw fit to ask her that 

question, so the Detective thought that there was some amount of value 
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to that question, and yet we don’t know what the answer was.   

  THE COURT:  All right.  Anything else? 

  All right.  So this isn’t an ideal -- it’s not ideal obviously, but 

you know, evidence is not always perfect and sometimes things get 

missed and sometimes mistakes are made, you know.  All this is why we 

have a trial.  We put it all before the jury and let the jury decide. 

  I think that the -- I’ve looked at the transcript here.  I’ve looked 

at all the blanks.  I can figure out what, you know, in the context of -- I -- 

you can figure out what some of the blanks were supposed be or should 

have been or most likely were.  I see very little exculpatory value to the 

loss of the audio tape here.  I certainly don’t see any -- I find there’s no 

bad faith.  There’s no evidence of any gross negligence by the State.  

The Defense has failed to convince this Court that the audio tape itself is 

exculpatory.  There are some blanks in the transcript, as I said, I have 

read it.  I’m not convinced that any of the blanks are material here. 

  And I don’t see that there’s any prejudice, so I’m denying your 

motion. 

  MS. RADOSTA:  Just so that the Court’s aware, Your Honor,  

-- 

  THE COURT:  Mm-hmm. 

  MS. RADOSTA:  -- we have no idea how long the blanks 

lasted in all honesty.   

  MR. VILLANI:  Your Honor, this is additional argument. 

  THE COURT:  Yeah. 

  MR. VILLANI:  I’d ask that your ruling stand. 
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  MS. RADOSTA:  And I just -- 

  THE COURT:  I think in context you can glean a lot, but say in 

the context of the transcript I just don’t see that the blanks are material 

here.  And so I’m denying your motion, okay. 

  MR. VILLANI:  Thank you, Your Honor. 

  THE COURT:  The State will prepare an order. 

  MR. VILLANI:  Yes. Thank you, Your Honor. 

  MS. RADOSTA:  Your Honor, yes actually if I can just raise 

one quick issue and -- 

  THE COURT:  On this same case? 

  MS. RADOSTA:  Yes, on the same case. 

  THE COURT:  All right.   

  MS. RADOSTA:  Mr. Dorado has routinely asked me if there 

is, and with all apologies to the Court, if there is a basis to recuse Your 

Honor as --  

  THE COURT:  Okay.  

  MS. RADOSTA:  -- Judge.  It is my understanding and correct 

me if I’m wrong, that there is not such a mechanism in place for criminal 

judges.  That that is only -- 

  THE COURT:  There is not a mechanism in place.   

  MS. RADOSTA:  -- peremptory challenges are only for civil 

judges and that is my understanding.  Is that your understanding? 

  THE COURT:  That’s my understanding as well.  You know, if 

you thought that I had exhibited -- 

  THE DEFENDANT:  Prejudice. 
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  THE COURT:  -- if I have a conflict of interest you could raise 

that.  There’s a mechanism to do that.  You’d look at the Nevada Code 

of Judicial Ethics for that. 

  MS. RADOSTA:  Thank you, Your Honor. 

  THE COURT:  Okay.  

  MR. VILLANI:  Thank you, Your Honor.  

  THE COURT:  Take a look at that.  Thank you.    

 [Hearing concluded at 9:54 a.m.] 

* * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed 
the audio/video proceedings in the above-entitled case to the best of my 
ability.   
 

      _________________________ 
      Gail M. Reiger 
      Court Recorder/Transcriber 
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DISTRICT COURT

CLARK COUNTY, NEVADA

THF] STATE OF NEVADA.

Plaintiff,

-VS.

RAMON MURIL DORADO
#1673321

CASE NO. C-17- 323098-l

DEPT. NO. XXIX

Defendant.

JUDGMENT OF CONVICTION

(JURY TRIAL)

The Defendant previously entered a plea of not guilty to the crimes of COUNTS 1, 2

and 3 - SEXUAL ASSAULT (Category A Felony) in violation of NRS 200.364,200.366; and

the matter having been tried before a jury and the Defendant having been fbund guilty of the

crimes of COLINTS 1,2 and 3 - SEXUAL ASSAULT (Category A Felony) in violation of NRS

200.364,200.366; thereafter, on the l3th day of August, 2019, the Defendant was present in

court lor sentencing with counsel MACE J. YAMPOLSKY, ESQ., and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, in addition

to the $25.00 Administrative Assessment Fee plus $3.00 DNA Collection Fee, the Defendant is

SEN'|ENCED to the Nevada Department of Corrections (NDC) as follows: COUNT I - LIFE
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Case Number: C-17-323098-1

Electronically Filed
8/20/2019 7:46 AM
Steven D. Grierson
CLERK OF THE COURT
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wirh a MINIMUM parole eligibility of TEN (10) YEARS; COUNT 2 - LIFE with a

MINIMUM parole eligibility of TEN (10) YEARS, CONSECUTIVE to COLINT l; and

COUNT 3 - LIFE with a MINIMUM parole eligibility of TEN (10) YEARS, CONCURRENT

with COLIN'|S 1 and 2; with EIGHTY HLTNDRED FORTY-FOUR (844) DAYS credit for

time served. As the $150.00 DNA Analysis Fee and Genetic Testing have been previously

imposed on 12101104, the Fee and Testing in the current case are WAIVED. The

AGGREGATE TOTAL sentence is LIFE with a MINIMUM PAROLE ELIGIBILITY OF

'fwENrY (20) YEARS.

r)A't'ED this / q day of August, 2019.
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· · · · · Las Vegas, Nevada, Monday, June 17, 2019

· · · · · · · · ·[Case called at 11:04 a.m.]

· · · · · · [OUTSIDE THE PRESENCE OF THE PROSPECTIVE JURY.]

· · · · · · THE COURT:· Morning, everyone.

· · · · · · MS. CRAGGS:· Morning, Your Honor.

· · · · · · MR. YAMPOLSKY:· Morning.

· · · · · · THE COURT:· Go ahead and be seated, guys.

· · · ·All right.· As far as what we're going to tell this jury,

· how long we looking at?

· · · · · · MS. CRAGGS:· I think by the end of the week,

· Your Honor, is what we think.

· · · · · · THE COURT:· Okay.· 'Cause --

· · · · · · MR. YAMPOLSKY:· Easy.

· · · · · · THE COURT:· Yeah.· Tomorrow, I'm gonna be a little

· bit late 'cause I have to cover, I believe, Judge Kephart's

· calendar on top of mine.· So we were hoping to start early,

· but maybe start about 11:00 tomorrow, just in case.

· · · · · · MS. CRAGGS:· Based on some stipulations we were

· hoping to put on the record, we've been able to significantly

· cut down our witness list.

· · · · · · THE COURT:· Perfect.· All right.· We ready to go on

· the record?

· · · · · · THE COURT RECORDER:· Yeah, we're already --
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· · · · · · THE COURT:· Oh, all right.

· · · ·C-17-323098, Counsel, appearances.· Let's put the stuff

· on the record we need to get to.

· · · · · · MS. CRAGGS:· Genevieve Craggs for the State,

· Your Honor, 13469.

· · · · · · MR. SCHWARTZ:· Bryan Schwartz for the State, 13244.

· · · · · · MR. YAMPOLSKY:· Mace Yampolsky and Jason Margolis

· for Mr. Dorado.· My bar number's 9245.

· · · · · · MR. MARGOLIS:· 12439.

· · · · · · THE COURT:· Thank you, Counsels.

· · · · · · MR. YAMPOLSKY:· And seated at counsel table is

· Maureen Alvarez, who's a paralegal from our office.

· · · · · · THE COURT:· I know who the workers are.

· · · · · · MR. YAMPOLSKY:· Got that right.

· · · · · · THE COURT:· All right.· Counsel, anything else that

· needs to come before the bench before we get started?

· · · · · · MS. CRAGGS:· Yes, Your Honor.· We just wanted to put

· on the record, talking with Defense counsel, they've

· essentially stipulated to the DNA, that the Defendant's DNA

· was found.· So we are still calling one DNA person from

· Metro's lab.· But we've made an agreement that, you know, we

· don't need to discuss chain of custody, call a bunch of other

· people, get the folks from out of state to come in.

· · · · · · THE COURT:· Perfect.
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· · · · · · MS. CRAGGS:· So that's cut down our witness list.

· · · ·There's a motion in limine that was filed late last week

· by the Defense that I can respond to orally this morning,

· Your Honor, or I'd be happy to get a written opposition in to

· you by the end of the day.

· · · · · · THE COURT:· Well, I've already read through it and,

· basically, if you want, Counsel, if you think you need a

· written one or if you think you can do it orally, we can

· handle it orally.

· · · · · · MS. CRAGGS:· I can do it orally, Your Honor.

· · · · · · THE COURT:· All right.· Let's do it.

· · · · · · MS. CRAGGS:· Your Honor, I believe, based on the

· case law, it does appear that -- and the underlying facts of

· this case, that it does appear that this goes to the victim's

· truthfulness to some degree.· My main concern is that, based

· on the motion in limine filed by the Defense, they want to

· talk about, it appears, what goes far beyond what would be

· appropriate.

· · · ·The Defense writes in their motion that they want to talk

· about her probation, her -- what possibly caused her to get

· revoked, what possibly caused her to get reinstated, all

· records that we don't have I don't think would go to her

· truthfulness at all.

· · · ·You know, based on the statute that is out there, it does
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· talk about that they can ask specific questions, but that they

· can't bring in extrinsic evidence that can't be collateral.

· And there is a balancing test that the court needs to do to

· determine whether or not it is more prejudicial than

· probative.

· · · ·So while we understand that, to some degree, this is

· allowed to come in, I didn't understand, completely, what all

· the Defense was planning on getting into because we would have

· an objection to it going, you know, farther than just sort of

· the basic "this was a bad check that was cashed," "there was a

· conviction for conspiracy to commit a crime."

· · · ·And based on the case law that was cited -- and that's

· pretty much what's out there, Your Honor, which is why I

· didn't do a written opposition at this point -- it appears

· that that would be going far beyond what the Supreme Court

· would be allowing.

· · · · · · THE COURT:· Counsel?

· · · · · · MR. MARGOLIS:· Your Honor, we feel like we're

· entitled to inquire into the conviction because it goes to

· credibility.· Now, to the extent that we're not able to go

· into extraneous activities, I would argue that that, to some

· degree, is part and parcel the same thing.· If she was brought

· up on revocation at one point, it would have -- potentially,

· she could have been dancing with a different conviction.· And
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· if that was also dishonesty, to the extent that it was --

· · · · · · THE COURT:· Counsel, do you have any proof of what

· it is?

· · · · · · MR. MARGOLIS:· I don't.

· · · · · · THE COURT:· You're speculating.

· · · · · · MR. MARGOLIS:· I don't.

· · · · · · THE COURT:· All right.· So you'd be speculating.

· You'd be pushing speculation upon this jury, would you not?

· · · · · · MR. MARGOLIS:· I would acquire the records before I

· went and did any questions about it.· But I mean, to the

· extent all we have is the conviction, I'm perfectly happy to

· inquire just the conviction.

· · · · · · THE COURT:· Okay.· This is what I'm going to allow

· you to do:· You're gonna allowed to be asked -- you're allowed

· to ask questions in regards to the conviction because it goes

· to a crime of dishonesty or untruthfulness; okay?· And that's

· where you're gonna be able to stop.

· · · ·As far as revocations and everything else, I was able to

· tell you -- look into it and I can tell you this:· It's just

· like any other revocation hearings.· Some portions of it may

· deal with dishonesty, some of it deal with, according to the

· Defense counsel, a lazy PNP officer.· We're not gonna get into

· that.

· · · · · · MR. MARGOLIS:· Okay.
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· · · · · · THE COURT:· I mean, it's the same argument that you

· guys make in front of me almost on a daily basis, "Your Honor,

· yeah, my guy did smoke a little bit of dope, but the PNP

· officer never called him back."· Okay.· I'm not gonna allow

· you to do that because you're gonna be speculating as to why

· the judge may or may not have revoked, what the judge was

· thinking, what was part of that process.

· · · ·But as far as the conviction, in regards to that

· conviction, you're allowed to ask in regards to that

· conviction because it clearly goes to dishonesty.· I looked at

· it, the weighing of it, it is a dishonesty.· It's in the time

· span in which we're -- it's -- the problem is we have an old

· case to begin with.· And the acts that happened in that time

· period, I'm going to allow you to ask questions about.· But

· anything else beyond that, absolutely not.

· · · · · · MR. MARGOLIS:· Okay.· Thank you, Your Honor.

· · · · · · THE COURT:· Understood?

· · · · · · MS. CRAGGS:· Thank you.

· · · · · · THE COURT:· All right.· Anything else that needs to

· come before the Court?

· · · · · · MR. SCHWARTZ:· Your Honor, I have one thing for jury

· selection.· For this case, if you wouldn't mind, when you ask

· the jury about if they know anyone who had been convicted of a

· crime or knew -- are they a victim or knew anyone who's a
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· victim, can you ask a separate question asking them if

· anyone -- if they know or if they themselves have been the

· victim of sexual assault?· Just to add a kind of separate --

· 'cause seen in the past some jurors don't necessarily consider

· that when you say, "Have you been convicted or a victim of a

· crime."· So that would be --

· · · · · · THE COURT:· Counsel, any objection to that?

· · · · · · MR. YAMPOLSKY:· We have no objection.

· · · · · · MR. MARGOLIS:· Yeah, no.

· · · · · · THE COURT:· What I'll do is -- and most of you guys

· have tried cases in front of me.· I ask very few questions

· during voir dire.· I allow the attorneys to earn their living

· by doing the voir dire.· I will ask whether or not they have

· been a victim of a violent crime.· Then I will ask a very

· specific question whether or not they or a direct -- we want

· to make it -- limit it to family members or do we want to

· extend it beyond family members to -- 'cause otherwise you're

· gonna get into, "Yeah, my third best friend that I had in high

· school got," you know --

· · · · · · MR. SCHWARTZ:· I think family or close friends is --

· · · · · · THE COURT:· Okay.

· · · · · · MR. MARGOLIS:· Yeah.

· · · · · · THE COURT:· Okay.· I have no problem with doing

· that.· I'll do family or close friendships.
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· · · ·Any other questions that you would like to come from the

· bench rather than from the attorneys?

· · · · · · MR. SCHWARTZ:· That's the only one.· Thank you, Your

· Honor.

· · · · · · THE COURT:· Defense?

· · · · · · MR. YAMPOLSKY:· No, Your Honor.

· · · · · · THE COURT:· Okay.· As you may have seen, coming in

· this morning, we have a whole host of prospective jury pools

· this morning.· In fact, is there -- I don't want to say

· "housing," but they're holding some of them in courtrooms

· outside of just the jury selection area.· So I'm sure it's

· going to take us a while to get the group up here.

· · · ·Because of the pending charges, of course, we're gonna be

· qualifying 32.· You'll have eight and one.· This is how I do

· all of this:· Basically is -- because we cannot qualify 32 in

· the box, so to speak.· It's gonna be the box, plus this front

· row, plus the additional people that are gonna be the 32 on

· that front row.

· · · ·When someone is taken from that, quote, "32," we don't

· start with number 28 or something else.· It's the very next

· one that's available comes into the 32; okay?· So don't get

· confused with just because there's a group of individuals

· sitting in the actual gallery, they're part of the 32.

· · · ·So if number 31 gets taken out, it's not the one next
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· door to 32 that slides over.· It's the first person available

· in the rest of the jury pool that comes into that group of 32;

· okay?· So just make sure you understand.

· · · ·The way I do my preemptives is really simple.· We're

· gonna qualify 32; okay?· We're gonna seat 12 jurors and 2

· alternates.· Make sure you're paying attention, Counsel,

· because this mistake happens about once every four or five

· trials.· We're gonna sit 12 jurors, 2 alternates.· Even though

· this is a short trial, we're getting into the summer

· vacations.· We're getting into holidays.· We're getting into

· the time period where -- for some reason, every time we try

· cases in this time period, we always lose one.

· · · ·So I don't ever want to lose one and then be, "hopefully

· no one else gets sick the night before."· So we'll do 12 and

· 2.· You'll have eight for your main body, one for the

· alternate.· The last four people in the jury line -- so 32,

· 31, 30, and 29 -- are your alternate pool.· Those last four

· are your alternate pool.· Each side gets one strike.· The last

· two of that four, those are your alternates.· It's that

· simple.

· · · ·We don't do lottery.· We don't do pick out of a hat.

· It's the last four are your jury pool -- last four are your

· alternate jury pool.· Each get to strike one of that.· Last

· two remaining will be your alternates.
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· · · ·For some reason, someone the other day decided to use one

· of their preemptory strikes on what would be a potential

· alternate in their main body.· I don't know why they decided

· to do that, but they just wasted a strike.· It didn't affect

· anything because they never got to that person.

· · · · · · [DISCUSSION OFF THE RECORD.]

· · · · · · THE COURT:· And, Counsel for the Defendant, we dress

· out, always, behind the door.· Never in my courtroom.· Last

· thing I want is a juror to accidently step in here and seeing

· your client dress out.· So he dresses out, always, behind the

· closed door.

· · · · · · [DISCUSSION OFF THE RECORD.]

· · · · · · [RECESS AT 11:16 A.M.; PROCEEDINGS RESUMED AT

· · · · · · 11:36 A.M.]

· · · · · · [OUTSIDE THE PRESENCE OF THE PROSPECTIVE JURY.]

· · · · · · THE COURT:· Counsel, are we ready?

· · · · · · MS. CRAGGS:· Yes, Your Honor.

· · · · · · MR. MARGOLIS:· Yes.

· · · · · · MS. CRAGGS:· Well --

· · · · · · MR. MARGOLIS:· Assuming --

· · · · · · MS. CRAGGS:· Other than Mace and the Defendant, yes,

· Your Honor.

· · · · · · MR. MARGOLIS:· We are not ready.

· · · · · · [DISCUSSION OFF THE RECORD.]
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· · · · · · THE COURT:· Counsel, we ready?· I got a jury sitting

· out there for the last 40 minutes.

· · · · · · MR. YAMPOLSKY:· Yes, Your Honor.

· · · · · · THE COURT:· Okay.· Go ahead and bring them in.

· · · · · · [DISCUSSION OFF THE RECORD.]

· · · · · · THE MARSHAL:· All rise for the jury.

· · · · · · [IN THE PRESENCE OF THE PROSPECTIVE JURY.]

· · · · · · THE COURT:· Thank you.· Please be seated.

· · · ·Good morning, everyone.

· · · · · · THE JURY:· Good morning.

· · · · · · THE COURT:· I apologize for delays.· Usually it's

· the four and a half an hour line that we have coming into the

· building.· I think I'm kind of like Disneyland sometimes.· We

· need to put little turn styles in there, let you guys come in

· a lot quicker.

· · · ·My name's David Jones.· I am the judge in Department 29,

· the 8th Judicial District Court.· Now this is -- the important

· part is usually before a jury trial starts.· I actually get to

· meet everyone and go over into the general introduction that

· you guys had this morning.

· · · ·And what's funny to me is, when you got your jury

· summons, most of you probably thought, "Oh, anything besides

· an IRS audit would be worse."· What's funny is everybody who

· ever says that has never once served on a jury.· I don't know
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· where it started and when it started, but for some reason

· everybody hears "jury summons" and they think it's the end of

· the world.

· · · ·I can tell you this:· I've tried cases all over the

· country and in different countries.· What's amazing is I've

· never once had a single juror -- and I've met tens of

· thousands of you -- who after the jury experience said, "You

· know what, Your Honor?· That was terrible.· That was a bad

· experience.· I can't believe I did that."· Not a single one.

· · · ·And fact is, those of you who have actually served on a

· jury can educate the rest of your jurors and say, "Yes, it is

· actually not a bad thing."· It is one of the few things --

· it's one of only two things that you get to do as citizens of

· Clark County as part of your voice.· The other is to vote.

· And we know a lot of people don't do that.· But what's amazing

· is, you get the right to serve on a jury.

· · · ·And the reason I think that's very important is, a lot of

· countries are doing away with the jury system, mainly because

· people don't show up.· Well, in the United States, we have a

· way to kind of make you show up.· Some countries, they don't

· do that.· But what's amazing is, they're now doing away with

· the jury system and they're making the decisions fall in the

· lap of one person, such as myself.

· · · ·I can tell you as that one person, I think that's a
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· horrible idea.· The fact that if they had a person, such as

· myself, that made all the determination, not just all the

· evidentiary or the legal determinations, but actually made the

· factual determinations, I think that day will be the day I

· step off of the bench because it is up to you to make those

· determinations.

· · · ·What's amazing is all you have to do is look in the

· crowd.· This is who Clark County is.· Some old guy like myself

· is not Clark County; okay?· Even though I was born and raised

· here; okay?· I've been here my entire life.· I am only one

· part of Clark County.

· · · ·So what I'm going to do now is go through, basically, the

· jury system.· Have you guys -- this morning, if you were

· waiting in line, saw all the rest of your jurors.· I have been

· told by the attorneys in this case, this case will be given to

· the jury by the end of this week.· Therefore, this is not one

· of those cases that's gonna go over weeks and weeks.

· · · ·There are those cases pending.· There's one in one of the

· departments here that I'm being told is going to go six

· months.· Those are always fun to try as an attorney and/or a

· judge; okay?

· · · ·So it's amazing the difference.· This is a case that,

· basically, is going to span this week.· I, just like this

· morning, have other matters that I hear.· Most of the time,
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· the Court will start, for you, around 10:00 to 10:30 each of

· the days.· Okay.· That's about it.· We start a little bit

· later because, in the morning, I have a bunch of attorneys

· that appear in front of me for hours on end.· And then we go

· to jury trial.

· · · ·What I do in my jury systems is quite simple.  I

· basically make sure that everybody in the room understands

· that the jury is the most important people.· As you noticed

· when you first came in, we all stood when the jury walked in.

· You haven't even been sworn in yet and all the officers of the

· court, all the officers in their uniforms, and the judge

· himself or herself stands for the jury.· That shows you how

· much respect we have for the jury.· Okay?

· · · ·Husbands, don't try it at home.· It doesn't work.· You

· can't even wear a black robe and get your wife to stand.· My

· wife tells me one simple rule, the second I step into the

· garage, she's in charge.· I am number two.· I think she means

· that both ways, too.

· · · ·So what I'm going to do now is right now is I have to

· make sure that every one of you is allowed to be here as a

· prospective juror.· That means if you're not a citizen of the

· United States and/or you're a felon who has not had or -- his

· or her rights restored, I need to know.· Does anybody qualify

· in that position?· Is either not a citizen of the
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· United States or is a convicted felon who has not had their

· civil rights restored?

· · · ·Perfect.· Oh, sir.· We're going to get my Mr. Microphone.

· You kind of have to do the karaoke thing here.

· · · · · · JUROR 1086:· No problem.

· · · · · · THE COURT:· And, sir, just so the record's clear, I

· need to know your last name and you should have a little

· number on your badge that tells us a badge number.

· · · · · · JUROR 1086:· Last name is [JUROR NO. 1086].

· · · · · · THE COURT:· Okay.

· · · · · · PROSPECTIVE JUROR #1086:· And do you want the juror

· number or the badge number?

· · · · · · THE COURT:· Just go with the badge number.

· · · · · · PROSPECTIVE JUROR #1086:· The last four are 1086.

· · · · · · THE COURT:· Thank you, [JUROR NO. 1086].

· · · ·And which rule is to apply to you, sir?

· · · · · · PROSPECTIVE JUROR #1086:· Convicted felon.

· · · · · · THE COURT:· Okay.· And you have not had your civil

· rights restored to sit as a member of a jury?

· · · · · · PROSPECTIVE JUROR #1086:· Not to my knowledge,

· Judge.· Could I expand a little?

· · · · · · THE COURT:· Sure.

· · · · · · PROSPECTIVE JUROR #1086:· I was in the colonoscopy

· case about five years ago.
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· · · · · · THE COURT:· Okay.

· · · · · · PROSPECTIVE JUROR #1086:· I made it to the fifth day

· and that's when the judge at that time brought me in for

· interviews, just by myself.

· · · · · · THE COURT:· Right.

· · · · · · PROSPECTIVE JUROR #1086:· And we went through three

· different series of interviews and they found out I had a

· 47-year-old marijuana conviction from Texas --

· · · · · · THE COURT:· Okay.

· · · · · · PROSPECTIVE JUROR #1086:· -- at that time.· And they

· dismissed [indiscernible] --

· · · · · · THE COURT:· Okay.

· · · · · · PROSPECTIVE JUROR #1086:· -- the jury.· I would be

· more than happy to serve and be proud to serve if that was the

· case.

· · · · · · THE COURT:· Okay.· Thank you, sir.

· · · ·Anyone else?

· · · ·All right.· Now, before I have -- and I know you guys

· have probably heard it and everybody has this.· All of us have

· lives outside of what's going on in this courtroom; okay?

· Even the attorneys.· Even the judge; okay?

· · · ·Now, understand this:· If I sent you back -- if someone

· comes and says, "Your Honor, you know what?· I've got this

· job.· I just can't miss another day," or something like that.
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