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Yes.

Q All right. GOkay. And do you renmenber what he was

doi ng on the couch?

A Wat ching TV.

Q Ckay.

conversati on between Ranon and this individual.

And when you got in there,

there was a

Yes.
Q And that was in Spanish?
A Yes.
Q And you said you understand sone Spani sh but not a
| ot ?
A | understood, "Can you go to the store,"” in Spanish.
Q Ckay. So you understand -- now, just to back up,

did Ranon ask this person to go to the store?

Yes.
Q Ckay. And do you renenber why?
A No.
Q All right. So he asked this individual
store.
A Mn hmm

to go to the

Q And he did -- or at least he left the apartnment;

correct?
A Yes.
Q Ckay.

Now, at this tine, you were in -- you were in
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the living roomwth Ranon; correct?

A
Q

Yes.

And at that time, did he try and kiss you? Wat is

the -- or what happened then?

A

He went into the -- behind nme. | guess it was the

kitchen area, and used the tel ephone.

Q
A

Q
A

Q

And he made his phone call.

Yes.

D d you overhear the phone call?
No.

Ckay. So he nade the phone call. And there's a

kKitchen area and there's a living roomarea. And do you

renenber If it's a one-bedroom or two-bedroom or

t hr ee- bedr oon?

A

| don't recall how many bedroons. | know there was

a bedroomoff to the side of ne.

Q Ckay. So now, when he was on the phone, you were

sitting on the couch; correct?
Yes.

Q Ckay. And then he cane out and he sat next to you.

A Yes.

Q Ckay. And then did he attenpted to kiss you?

A No, he started to -- | asked himif we were gonna
|l eave -- if he was ready to head to the bar to neet Joanne and

Kennedy Court Reporters, Inc.
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t he bartender.

And then he got up and started trying to dance

wth me.

Q Ckay. So he tried -- was there any nusic?

A | don't recall

Q Ckay. Well, he tried to dance with you and you
didn't want to dance?

A No.

Q And you told himyou didn't --

A Yes.

Q -- you didn't want to dance.

A | said, "I need" -- "we need to go." "I need to
go."

Q Ckay. And then right after that, what happened?

A | started to head towards the door and that's when
he grabbed nme and pi cked nme up.

Q Ckay. So he picks you up when you're going to the
door.

A As | was wal king to the door, he grabbed ne and
pi cked ne up.

Q And you said he cradl ed you.

A At first, yes.

Q So he was holding you in front of himand you
were --

A And | was trying to get down.

Kennedy Court Reporters, Inc.
800. 231. 2682

281

000702



https://www.kennedycourtreporters.com

© 00 N o o B~ w N P

T N T N N S T T T Y S N T S S T
A W N P O © W N O O M W N LB O

Q But I mean, he was hol ding you and you were supi ne.

Your face was --

A Yes.
Q -- up.
A Yes.

Q And he was carrying you. And you did not want to be

carried?
No.
Q So you were struggling.
A Yes.
Q And you were scream ng?
A | wasn't scream ng at that point.
Q You were saying, like, basically --
A | was just --
Q -- "let me go."
A Yes.
Q -- "put me down." That kind of stuff.

And he didn't do that.

A No.

Q And he carried you in the living room He carried
you fromthe living room --

A Then he tossed ne over his shoulders --

Q -- to the bedroon®?

A He tossed me over his shoul ders after that. From

Kennedy Court Reporters, Inc. 282
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that position --

Q Ckay.

A -- over his shoulders, and took nme to the bedroom

Q Now, when you gave the voluntary statenment --

A Mm hmm

Q -- and you said he was carrying -- did you nention
anyt hi ng about himthrow ng you over his shoul der?

A No, | don't recall. | just know --

Q Ckay. So --

A -- that he picked ne up and I know I was upside
down. You know, hanging over his shoul der at one tine.

Q And after that, you testified in front of the grand

jury.

A Yes.

Q Renmenber that?

A Yes.

Q And that was under oath. Sanme oath you took here.
And - -

A Yes.

Q -- you never said anything about himthrow ng you

over his shoul der.
A | did at the grand jury because | recall, like, it
was |like | was a sack of potatoes.

Q You did at the grand jury?

Kennedy Court Reporters, Inc. 283
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A Yes, | know | said that.

Q Ckay. Al right. And at that time you were fully
cl ot hed.

A Yes.

Q And you said you had, | believe -- and if I'm
wong -- you had toreador pants on? No, maybe |I'm w ong.
Ckay. You had pants on. Yes?

A Yes.

Ckay. And you said that you had safety pins on the
pants because you had recently | ost weight.
Yes.

Ckay. In addition to that, you had -- and if I'm

wrong correct me -- a tee top?

A | can't recall. | know it was probably |ike a tank
t op.

Q Ch, okay. A tank top. So no sleeves; correct?

A No, it had sl eeves.

Q Ckay.

A | know | had straps.

Q Ckay. And you had a bra on.

A Yes.

Q And you had a jacket over that.

A Yes, | had a bolero jacket.

Q Ckay. A bolero jacket is a short jacket.

Kennedy Court Reporters, Inc. 284
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Yes.

And does it fasten by buttons or --

> O »

Yes.

Q Ckay. \Wen you were there with him was your jacket

fast ened?

A Yes.

Q Ckay. So the jacket was fashioned (sic) -- excuse
me -- fastened. He picked you up. And as he started to walk

towards the bedroom you were struggling.

A Yes.

Q Ckay. \When you're struggling, what were you doi ng?

A | was trying to get down and telling himto put ne
down. At first | thought it was just -- he was just trying to
pl ay around, you know?

Q Ckay.

A He wasn't serious at first.

Q And then you felt |ike he was.

A And then -- yes. And then that's when he put ne
over his shoulders and then that's when | was |ike --

Q So when he --

A -- that's when it got real

Q He put you over his shoul ders --
A Yes.

Q -- and you were still struggling.

Kennedy Court Reporters, Inc. 285
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A Yes.

Q Ckay. And he carried you --

A Yes.

Q -- over his shoulder to his bedroom
A To a bedroom | don't know if --

Q To a bedroom - -

A -- it's his bedroom

Q -- excuse ne.

So just so | get the spacing properly --
A Mm hmm

Q -- he picked you up, cradling you. You're trying to

get up. Approximately how far did he wal k before he threw you
over his shoul der?

A He maybe -- what -- two, three feet.

Q Ch, so --
A It wasn't that far of an apartnent.
Q -- he just cradled you for a while and then he put

you over his shoul der.

A Yes.

Q Ckay. And in those days, he was a | ot thinner than
he is now, right?

A He was a | ot nore nuscul ar.

Q Ckay. And --

A | mean, ny husband's --

Kennedy Court Reporters, Inc. 286
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Q

-- so he put's you over his shoul der and brought you

into the bedroom

A

Q
A

Q
t hat what

Mm hnm

Correct?

Yes.

Ckay. And then he threw you down on the bed, is
happened?

He just tossed me down on the bed.

Ckay. He tossed you down on the bed. So you're up

on his shoul der --

o » O >» O X O X O > O > O >

Li ke a --

-- did he like flip --

Yes.

-- you off so you | anded --

Yes.

-- up on your back.

Yes.

Ckay. And at that time, did he attenpt to kiss you?
Yes.

Ckay. And you told him no.

Yes.

And then at that tinme you're still fully clothed.
Yes.

And he attenpted to take your clothes off.

Kennedy Court Reporters, Inc. 287
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Yes.

Q Ckay. And when he did, he went -- and the way |
heard it -- he went behind you or he put his hands behind you
and he pulled up your jacket and tank top.

A No, before that I'd got -- | started to struggle and
| started to walk -- get to his -- go towards the door and he
slammed nme up against the wall and pinned nme up against the
wal | .

Q Ckay. Is that --

A And that's where he proceeded to try and pull ny
shirt over ny head.

Q Ckay. So you were standing up at that tine.

Yes.

Ckay. And he reached behind you to pull your

shirt --
A Yes.
Q -- over your head.
A Mm hmm
Q And that's a "yes"? Sorry.
A Yes.

Q Ckay. And then when he pulled your shirt, he pulled
the jacket and the shirt over your head.
A Yes.

Q And when he pulled it over your head, could you see

Kennedy Court Reporters, Inc. 288
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or he pulled it all the way over your head?

A It was -- | could see partially, not all the way.

was kind of entangled init.
Q Ckay. And you were standing up.
A And that's how --
Q And at that time --
A

-- | don't recall how-- and then we wound up on the

floor.

Q Ckay. So you didn't go back on the bed.
up on the floor?
Yes.

And he tried to take your pants off?

> O >»

Yes.

You wound

Q Ckay. And is that -- and correct nme if I'm wong,

that's when one of your |egs came out of your pants?

A No, he was trying to struggle to take ny pants off.

He was |laying on top of me. | felt ny pin stab ne. And then

that's when | grabbed ny safety pin and | stabbed himin the

armor the --

Q You stabbed himon his hand.

A -- the hand -- the back of his hand and his

shoul der. Shoulder, if | recall. And that's when I

just blanked out for a mnute.

ki nd of

Q Ckay. So you stabbed himin his hand. You stabbed

Kennedy Court Reporters, Inc.
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himin his shoulder. And then you bl acked out.

A | didn't black black out. | just kind of just
closed ny eyes and just -- and then | can't recall -- the next
thing I knewis nmy pants were -- half of my pants were off and

ny pantyhose were of f.

Q Ckay. So to get there, you said half your pants
were on. Does that nmean one |eg was of f?

A That one | eg was out, yes.

Q Ckay. And what |eg was that?

A It was my -- | can't recall which one. | just know
it was out.

Q Ckay. And so one leg was out. Now, at -- the leg

that was out, were your pantyhose on or off?

Of.
Q So that |eg cane out and the --
A They were torn.
Q -- pantyhose fromthat |leg were off.
A Yes.
Q But the pantyhose in the other leg and that -- the
other pant leg was still on.
Yes.
Q Hal f way.
A | kept struggling to pull -- keep that side of ny
pants up.

Kennedy Court Reporters, Inc.
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Q
down?

A

Q
correct?

A

Q
A

Q
A
both | egs.

Q
A

Q
fully off

o > O »

break for

So you tried to pull it up; he was trying to pull it

Yes.

Ckay. And then, eventually, your pants came off;

No, not all the way.

So your pants were down.
Yes.

And at that time --

Vel |, he never fully got ny pants all the way off of

Ckay. Just off the one |eg.

Yes.

And if that's the case, he never got your pantyhose
ei ther.

He got themall -- they were torn on one side.
They were torn?

Yes. That's how he got nmy | eg out of one side.
Ckay. Were you --

THE COURT: Counsel -- Counsel, it's the evening.
MR, YAMPOLSKY: Right now? Ckay.

THE COURT: Ladies and gentlenmen, we're going to

this evening.

During this recess you're adnoni shed not to talk or

Kennedy Court Reporters, Inc.
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converse anong yourselves or with anyone el se on any subj ect
connected to this trial or read, watch, or listen to any
report of or conmentary on the trial or any person connected
with this trial by any nediumof information, including
without limtation: Newspapers, television, and radio, or

| nternet, or formor express any opinion on any subject
connected with this trial until the case is finally submtted
to you.

You're not to do any experinents or investigation
regarding any matters raised in this trial, nor are you to
post on any social media foruns or anything in regards to
soci al medi a.

W will see you back here tonorrow at a quarter to 11:00.
Pl ease | eave your books here, your pencils or pens. Al your
personal bel ongi ngs, of course your |ID badge, please take with
you. We'll see you back here at 10:45 a.m

THE MARSHAL: Al rise for the jury.

[ QUTSI DE THE PRESENCE OF THE JURY]

THE COURT: Counsel, anything that needs to cone
before the bench before we break for this evening?

MS. CRAGGS: No, Your Honor, not fromthe State.

MR YAMPOLSKY: No, Your Honor.

THE COURT: GCkay. Ma' am you nay be excused.

THE W TNESS: (Ckay.

Kennedy Court Reporters, Inc. 292
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THE COURT: Thank you. Again, no contact with the

jury. Please, if you see themin the hallway or in the

el evator, please wait for them and take another el evator.

THE W TNESS: Ckay.
THE COURT: Thank you.

[ Hearing concluding at 5:02 p. m]

EIRE R

ATTEST: | do hereby certify that | have truly and
correctly transcribed the audi o/video proceedings in the
above-entitled case to the best of ny ability.

ety S

LLISON SWANSON] CSR NO. 13377
CERTIFIED SHORT REPORTER
FOR THE STATE OF CALIFORNIA
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Las Vegas, Nevada, \Wednesday, June 19, 2019
[Case called at 11:16 a.m]

[ QUTSI DE THE PRESENCE OF THE JURY]

THE COURT: Counsels, are we ready to begin?

MS. CRAGGS:  Yes, Your Honor.

MR YAMPOLSKY: Yes.

THE COURT: You have anything that needs to cone
before the bench?

MS. CRAGGS: No, Your Honor.

THE COURT: So | can get ny jury in here?

Al right. Let's get our jury in here.

MR YAMPOLSKY: Ch, the scheduling.

MS. CRAGGS: Onh, | guess one thing, Your Honor. W
have our SANE nurse coming in. She needs to try to be back by
1:00 o' clock. So | was hoping we could have her before the
' unch break.

THE COURT: Depends on how | ong we're gonna be with
the witness who's currently on the stand. | don't know.

MS. CRAGGS: In the discussions with M. Yanpol sky,
| think we should be okay. Depending, obviously, on how --

THE COURT: So what you're telling me is I'm gonna
tell ny staff they're not eating lunch today, is what you're

sayi ng?

Kennedy Court Reporters, Inc.
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MS. CRAGGS: No, of course not. | was thinking
maybe we could take a lunch break at like 1:00 o' clock --

12:50-i sh?

THE COURT: Pay our DA hours. GCkay. W can nake it

wor K.

MS. CRAGGS: Thank you.

[ DI SCUSSI ON OFF THE RECORD]

THE MARSHAL: All rise for the jury.

[IN THE PRESENCE OF THE JURY]

THE MARSHAL: The jury is all present, Your Honor.

THE COURT: Counsel, stipulate to the presence of
the jury.

MS. CRAGGS: Yes, Your Honor.

MR SCHWARTZ: Yes, Your Honor.

MR YAMPOLSKY: Yes, Your Honor.

THE COURT: Ladies and gentlenmen, good norning.
THE JURY: Morning

THE COURT: Sorry for the delay. There was a little

bit of overflow on ny part and then | guess sonme confusion as

to the time that we were starting this norning. W'Il nake

sure, in the afternoon, when we talk about it, we're gonna

make sure everybody understands when you're gonna start
t onor r ow nor ni ng.

Counsel , call your wtness.
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M5. CRAGGS: Your Honor, Mchelle Lehr.
THE COURT: Ms. Lehr.
M5. CRAGGS: |In the conference room
THE COURT: Ma'am |'Il just rem nd you, you're
still under oath.
THE W TNESS: Yes, sir
THE COURT: Pl ease be seat ed.
Counsel , your w tness.
M CHELLE LEHR,
[ Havi ng been called as a witness and being previously duly
sworn testified as follows:]
CROSS- EXAM NATI ON (resuned)
BY MR YAMPOLSKY:
Q Ms. Lehr, yesterday, you testified that your
pant yhose were ri pped.
A Yes.
And this happened about 7:45, 8:00 a.m; correct?
Maybe a little bit later.
Okay. So maybe 8:30 a.m?
Mm hmm
Yes? |Is that a "yes"?
Yes.

You have to answer out |loud for the Court --

> O » O » O >

Yes.

Kennedy Court Reporters, Inc.
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Q Ckay. And you spoke to -- you gave an interviewto
detective -- and | think his nane's pronounced Hnatuick -- at
approximately ten to 3:00 p.m that day; correct?

A | don't recall the tine it was.

Q All right. Well, you did interviewwth himlater
than that day?

A Yes, | did --

Q | nmean, l|ater that day; correct?

A -- | amaware of himtaking ny statenent, yes.

Q Right. And you'd agree that your nmenory's probably
better closer to the tine sonmething happened than --

A Ch, definitely.

Q -- 20 years later?

A Yes.

Q Ckay. Now, when you spoke to him you wanted to

tell the truth --

A | did.

Q -- right?

And you wanted your statement to be accurate.
A | did.

Q And conpl et e.
A | did.
Q Ckay. Now, in your statenent, you didn't nention

t hat your pantyhose were ri pped.
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A Vell, | know they had to have been. | know they

Q Ckay. But listen to ny question --

A | understand. Yes.

THE COURT: (Ckay. Hold -- ma'am one second.

Counsel , please ask the question. You nade a statenent.
Ask her the question.

BY MR YAMPOLSKY:

Q Ckay. Wen you spoke to -- when you gave your
statenment, the statenent that was taped, you never said
anything -- you never said that your pantyhose were ripped;
correct?

A According to the statenent, yes, that | took. |
cannot recall everything | said back then. There's a |ot of
edits on that statenment and bl ank spots from --

Q Ckay. So just --

A So I cannot recall if I did or not, from--

Q All right. Wuld it refresh your recollection if |
showed you --

A | read that, yes. |I'maware of what | said in
there. But there's a lot of mssing blank spots in that
st at ement .

Q Ckay. Well, ny question is, would it refresh your

recollection if |I showed you and had you read your actual
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st at ement ?
A | read it. | know what | said.

THE COURT: Okay. Ma'am if you read it right now,
i f he gave you an opportunity to read it, do you believe it
woul d at |east refresh your recollection as to what you said
back then -- understanding that you believe that that
statement's not conplete, that there are m ssing portions of
It or there's gaps -- but would it refresh your recollection
as to, at least, what you believe you said back then?

THE W TNESS: Yes.

THE COURT: (Ckay. Go ahead, Counsel.

MR, YAMPOLSKY: May | approach?

THE COURT: Approach

MR, YAMPOLSKY: Genevi eve.

MS. CRAGGS: Thank you.

THE COURT: And, ma'am what he's gonna do, he's
gonna show you certain portions. | want you to read themto
yoursel f, not out loud, but to yourself. And then he'll ask
you a question.

MR. YAMPOLSKY: Ckay. And, Your Honor, based on ny
reading, | think she needs to | ook at the entire statenent,
unfortunately.

THE COURT: Well, are you gonna ask her questions

about specific portions of it or gonna --
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MR, YAMPOLSKY: Well, yeah. The portion that --

THE COURT: Al right. Well, let -- then let's
make -- let's show her that portion of it and ask her
questions about that portion of it, rather than have her read
a five-page docunent.

MR, YAMPOLSKY: All right. Well, Your Honor, the
problemis the questions | ask is -- the way | read it, she
didn't say. So she didn't say in the entire transcript --

THE COURT: Gkay. How long is this portion?

THE WTNESS: |It's about 12 pages, Your Honor.

THE COURT: Al right. M'am go ahead and read
this thing to yourself.

THE WTNESS: |Is this the area in question you're
aski ng nme about ?

THE COURT: Just read over, then he'll ask you
di rect questions; okay? And once you're done reading it over
to your satisfaction, just go ahead and | et me know you're
done.

THE WTNESS: Can | show you parts?

THE COURT: Ckay. No, what |'mjust gonna do --
what you'll do is you'll be able to point that out. Let's go
ahead and just read it and then he'll ask you direct questions
in regards to whether or not that refreshes your recollection

or direct questions in regards to what you may or nmay not have
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sai d; okay?

THE WTNESS: Mm hmm

All right. Go ahead.

BY MR YAMPOLSKY:
Q You fini shed?

A Mn hnm
MR YAMPOLSKY:

May | have it, please?

THE COURT: Go ahead.

BY MR YAMPOLSKY:

Q Ckay. In the statenent that you just reviewed --
A Mn hnm
Q -- which is a transcript of the statenent you gave

in 1999, sane day of the alleged incident.

A Yes.

Q You don't nention anything about ripped pantyhose in

her e?

A | cannot recal

if that was nentioned in there.

Like | stated, there's mssing words in between -- or blank

spots fromthe transcript.

the typing on that did not get al

Q Ckay. But --

A So | don't know what m ght be mssing. |

recall fromthat day if |

did say that or not. But

from-- per that statenent, it's not in there.

Whoever transcribed that or did

of my words in there.

cannot

as | --
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Q Ckay. Now, in addition, there's nothing in that
statenent that says M. Dorado threw you over his shoul der;
correct?

A No.

Q And there's nothing in there that said he carried
you |i ke a sack of potatoes.

A | said that later. They asked ne to descri be how
was carried and what happened. And that was how | was able to
refer to it.

Q Ckay. But in this statement, there's nothing that
says he threw you over --

A No.

Q -- or he carried you |like a sack of potatoes?

A Not at that time, no

Q Okay. Now, you testified that he cradl ed you;
correct?

A He cradled me at the -- when | was going to the door
and turned around. And as he was turning around, that's when
he put ne over his shoul ders.

Q No. No. |I'mnot asking about that. Before he put
you over the shoulder, you testified that he was carrying you.
And the termyou used is "cradled"; correct?

A That's the best description, yes, | could describe

at the tine.
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Q And what that neans is he was standing up and you
were basically laying on his arnms facing up.

A | was trying to describe how he scooped me up. Wen
| was in a cradled position for a brief nmoment, vyes.

Q Ckay. So it was just a brief nmoment?

A Before he put ne over his shoul der.

Q Ckay. Then he -- and when he put you over his

shoul der, did he put you down first?

No.
Q So he just flipped you over his shoul der.
A Mn hnm
Q Yes?
A

(Wtness nods head)

Q And when you -- were you facing front, where -- the
way he was | ooki ng or back?

A Behi nd.

Q Ckay. And then he carried you into the other roon?

A Yes.

Q Ckay. | want to switch gears and tal k about the
timeline that that happened.

A Mm hmm

Q So you said -- and if | say it wong, please correct
me. You said that this incident took place basically between

7:45 and 8:30 a.m
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A No, on the statenent, | got there and | checked the
time with Ranon. At the time it was about 8:30 -- 8:30, 8:45

when we were in the apartment --

Q Ckay.

A -- is what | stated.

Q And --

A And that's in that statenent.

Q Right. And you left approxinmately 8:45?

A No, | did not |eave at approximately 8:45. | got
home to see -- to Candy's house at 10:20. 1Is -- that's all |
can recall. It was the tine | got to Candy's house, | |ooked

at the time and it said 10: 20.

Q Right. So what you're saying is that the encounter
with M. Dorado took approximately an hour and a hal f?

A Between the tine that | arrived there and the tine |
got hone?

Q No. No. No. The actual encounter. So fromthe
tine you cane into the apartnent and he picked you up and he
cradled you till the time you left, approxi mately how nuch
time was that?

A | cannot recall the total anmount of tine, no. |
just know the tine that | arrived at his apartnment and the
time | arrived to Candy's house.

Q And Candy's house is pretty close to his apartnent,
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correct?
A Candy' s house was off of Bonanza and Eastern -- or
little bit past that.

Q Ckay. So would you consider that close? Far away?

A |'d say a good ten-mnute drive. Ten-mnute drive.

Q Ckay.

A O nore.

Q Al right. And after that, you came to Candy's
house approxi mately 10:20; correct?

A Yes.

Q And then you -- you contacted the police departnent;
correct?

A | sat down and tried to get nyself together. |

recall that. And checked on ny son. And I know we arrived at
the substation around 12: 00.

Q Around 12:007?

A That's what | recall, yes. | knowit was in the
afternoon. | know it wasn't late, | know that. By the tine |
was done with everything, fromthe tine that | got to the
police station to the time that | got home to nmy actual house
on Decatur, it was well after 7:00, 8:00 o'clock at night.

Q Ckay. So --

A It doesn't state that in there.

Q So just at -- in your voluntary statenment -- [|'I]
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show it to you again if you need it -- it says that the
statement started at -- wait a mnute -- 2:50. But it said, |
believe, mlitary tine. Does that conport with your

recol |l ection?

A | don't recall what tinme they took it. That was
20 years ago. | just know that when | got to the police
station, | sat there for about a good 40 m nutes before

sonmeone talked to me or | was able to take ny statenents.

Q Ckay. So you don't renenber if the statenent was
taken at 2:50 p.m?

A No, | don't recall

Q Ckay. And you know that 2:50 p.m is the sanme thing
as 14:50 --
Yes.

-- mlitary time; correct?

> O >»

Mm hnm
Q Wuld it refresh your recollection if |I showed you
the statement where it talks about the tine it started?

THE COURT: Counselor, she's already said she
doesn't renmenber. So you're gonna ask her whether or not the
report says that, a different tine? That's different than
what she recalls.

MR, YAMPOLSKY: Well, that's what | wanted -- | want

to show her that, Your Honor.

Kennedy Court Reporters, Inc.

800. 231. 2682 000730

16



https://www.kennedycourtreporters.com

© 00 N o o B~ w N P

T N T N N S T T T Y S N T S S T
A W N P O © W N O O M W N LB O

THE COURT: Okay. Ma'am wll it assist you,
| ooki ng at your report or at |east the report by the police

departnent, as to when they wote down the statenment?

THE WTNESS: Well, | have to go by that. | can't
recall when -- you know, | was just -- renenber the tine that
| got around --

THE COURT: Do you have reason to dispute that
that's when that report at |least stated it was taken?
THE WTNESS: Not that | know -- no.
THE COURT: Move on, Counsel.
BY MR YAMPOLSKY:

Q Ckay. So you got to Mchelle's house approxi mately
10: 20; correct?

A That woul d be Candy's house.

Q ' msorry.

A That's okay.

Q Candy' s house, approximately 10:20. And then after
that, you said you went to the police station at approxi mately
12: 00 noon?

A It was -- yes, it was afternoon. | know it was
after -- around 12:00.

Q And according to this statenent, it was taken at
2:50.

A Just because the statenment was taken at 2:50 does

Kennedy Court Reporters, Inc.
800. 231. 2682 000731

17



https://www.kennedycourtreporters.com

© 00 N o o B~ w N P

T N T N N S T T T Y S N T S S T
A W N P O © W N O O M W N LB O

not nmean that | arrived at the police station at that tine.

Q No. No. And I --

A That's what | get to --

Q "Il get to that. Understand that. So the
statenment was taken at 2:50. And you arrived sonetime
earlier.

A Yes.

Q So woul d you say that, prior to this statenent, you
took -- you were at the police station approximately two and a
hal f hours?

A Yes.

Q Ckay. And during that two and a hal f hours, what

did you do?
A | recall having -- driving wth one of the
detectives over to show them where his house -- where the

apartment was.

Q And the apartnment was about 15 minutes fromthe
police station?

A | can't recall where. | just know the police
station was on Saint Luis.

Q Ckay. And how long did you stay at the apartnent
wth the police officer?

A | waited in the car

Q Well, how | ong were you there?
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-- it was 20 years ago.

That's fine.

A | don't recall

Q Ckay. Can you give ne your --
A | can't --

Q -- best estimmte?

A | cannot renmenber. | nean --
Q Ckay.

A

Q

A

| just renenber all the time fromthe tinme | got
hone.

Q Ckay. And so then you gave this statement to police
officer Hnatuick. And that's HNA-T-U-1-CK

A Yes.
Q R ght ?
MR, YAMPOLSKY: |'msorry?

THE COURT: He said to sonmeone sneezed.
MR, YAMPOLSKY: Oh, bl ess you.
BY MR YAMPOLSKY:
Q And according to this, statement ended approximately
3:05. Does --
A | can't recall.
Q You don't know. Let nme ask you this: Do you
renenber if the statement took about 15 m nutes?

A | can't renenber. | just know | gave a statenent.
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| told 'em what happened.

Q Ckay. Now, after you gave the statenent, you went
back to Candy's apartnent?

A No, they took ne to the UMC Medical Center

Q And at the UMC Medical Center, you were given what's
called a SANE exam correct?

A Yes.

Q Ckay. And before they gave you the SANE exam they
take what's called your nedical history; correct?

A Yes.

Q Ckay. And when they -- the nedical history, they
ask questions like howtall are you, that type of stuff?
Yes.

And t hey asked you how much you wei ghed.

| don't recall how much | weighed back then
But -- no. No. M questionis --

Yes, I"'msure -- yes, they did.

Ckay. But they didn't weigh you?

| have no idea if they did.

Ckay. Al right.

MR YAMPOLSKY: Court's indul gence.

o r» O r» O >» O

THE COURT: Go ahead.
BY MR YAMPOLSKY:

Q Ckay. And just so I'mclear, fromthe tinme you |eft
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M. Dorado's apartnment, you arrived at Candy's at
approximately 10:20 a.m; correct?

Yes.

O

A Approxi mately. | --

Q Ckay. So that neans that you were at the apartnent

until approximately 10:10 or let's say 10:00 o' cl ock.

A | am not sure.
Q Ckay.
A | just know that by the time I got -- | parked ny

car and got up to her apartnent, it was 10:20 on the cl ock
Q And it took about ten mnutes; right?
A ' massum ng, Yyes.
Q Ckay.

MR. YAMPOLSKY: | have nothing further.

THE COURT: Redirect.

MS. CRAGGS: Thank you, Your Honor.

And the Court's indul gence briefly.

THE COURT: Go ahead.

MS. CRAGGS: And, Your Honor, | can approach the
clerk, I'mgonna request that the voluntary statenment we've
been di scussing be narked.

THE COURT: Go ahead.

MS. CRAGGS: Thank you.

Ckay. And you said it was about a ten-mnute drive.

Kennedy Court Reporters, Inc.
800. 231. 2682

000735

21



https://www.kennedycourtreporters.com

© 00 N o o B~ w N P

T N T N N S T T T Y S N T S S T
A W N P O © W N O O M W N LB O

May | approach the w tness, Your Honor?
THE COURT: You nay.
REDI RECT EXAM NATI ON

BY MS. CRAGGS:

Q M chel | e?

A Yes, mm'am

Q ' mgoing to show you what has been marked as
State's Proposed Exhibit 27.
Mm hmm
Do you recogni ze what that is?

Yes.

o r» O F

Ckay. And what is that?

A That was a statenent that | gave to the detective on
the day that that happened.

Q Is this the statenent that you and M. Yanpol sky
wer e di scussi ng?

A Yes.

Q Ckay. And this was from it |ooks |ike
April 24th, 1999.
Yes.

And that was at 2:50 in the afternoon?

> O >»

Yes.
Q Ckay. And have you had a chance to look at this

st at ement ?

Kennedy Court Reporters, Inc.

800. 231. 2682 000736

22



https://www.kennedycourtreporters.com

© 00 N o o B~ w N P

T N T N N S T T T Y S N T S S T
A W N P O © W N O O M W N LB O

A Yes.

Q And ot her than the blanks that you' ve discussed with
us, is this a fair and accurate copy of what it was that you
said, as far as you can renenber, 20 years ago?

A Yes.

MS. CRAGGS: Ckay. Your Honor, |'mgonna request to
admt State's Proposed 27. And | don't believe there's an
obj ecti on.

MR YAMPOLSKY: | have no objection, Your Honor.

THE COURT: Ckay. Counsel, is there anything in
there in regards to social security nunbers and anything el se
t hat need to be redacted?

MS. CRAGGS: Yes, Your Honor.

THE COURT: Ckay. Before we submt it to the jury,
make sure it gets redacted.

MS. CRAGGS: Absolutely.

THE COURT: The Exhibit 27 wll be admtted as
evi dence, wth the caveat that those identifying markers wl|
be omtted before it gets to the jury.

MS. CRAGGS: Thank you, Your Honor.

THE COURT: Thank you

[ STATE'S EXHI BIT 27 ADM TTED. ]

BY MS. CRAGGS:

Q M chelle, tal king about the blanks that you had
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mentioned to M. Yanpol sky, what do you mean by "bl anks in the

statenent"?

A |'mtrying -- there's mssing statements -- it's
mssing -- it breaks up the words or what | said. There's --
there's no -- it stops -- like, a sentence stops in md and
then it just -- there's nothing in between. | don't know how
to explainit. But it's just got -- nmy words are m ssing.

Q So it appears that there mght --

A Broken up sentences.

Q ' msorry?

A It looks like it's broken up sentences or parts of

the transcript are m ssing.

Q Ckay. So it appears that, potentially, whoever
transcribed it wasn't able to transcribe sone specific words?

A Yes.

Q Ckay.

A G oups, areas.

Q And just to clarify, so when you're tal king about
t he pantyhose, you don't remenber whether you said that at the
time, but you're also not sure if maybe that was one of the
bl anks.

A Yes.

Q Ckay. But as you sit here today, you renenber that

t hey were ripped.
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> O »

Q

det ecti ve
gave sone

A
Q

Yes.

Ckay. And the detective that you spoke with --
Uh- huh.

-- on April 24th, 1999, do you know if he was the
that -- | think you testified on direct that you
of your clothes to the police?

Yes, they took ny cl ot hes.

Ckay. So would that nmean, then, that that detective

actual ly had your pantyhose in his possession as well?

A
Q

Yes.

Ckay. And | wanted to talk a little bit about the

cradl e position situation.

O r» O >» O

Mn hnm

And then the sack of potatoes.
Yeah.

Not everybody uses that phrase.
Phr ase.

Can you describe what you nean by when you said

"sack of potatoes."”

A

Just |ike when a person from like, a farm they

pi ck sonething up and they -- at first they have it and then

t hey just

Q
A

toss it over their shoul ders.
Ckay.

That's just being fromthe south, that's how | just
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see -- | saw things.

Q Being fromthe west, | know that one too.

Did you talk about, in the statenment that was just
entered, State's 27, about the Defendant picking you up in
sone sort of way?

A Yes, | did. He -- | knowin that statenent |
said -- it says "cradled.” Yes. He picked nme up and he
scooped ne kind of and had ne in a cradled position for a
mnute. And then put ne over his shoul ders.

Q Do you renmenber why you didn't say that at the tinme
you were talking to the detective?

A | can't recall. Al | could think of is that | was
just -- it was in the nonent.

Q Ckay. Would you say that -- at the tinme that you
were talking to the detective, describe your enotional state,
i f you can renenber

A | was pretty exhausted, frustrated. | just wanted
to be done.

Q And then just to talk a little bit about the
tineline, soin terns of the tinmes that you do renenber --

A M hmm

Q -- and | understand it was 20 years ago -- what are
the times, just to be clear, that you do kind of renenber as

benchmarks fromthat night and then into that next day?
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A | remenber the time that we got to the
Silver Saddle, approximately the tine that | returned back
fromthe Silver Saddle after seeing nmy -- checking on ny son,
and then being in the parking | ot because the bartender got
off -- and it was daylight. It was probably about 7:00 to
7: 30.

Q Ckay.

A And then getting to his apartnment. 'Cause |

remenber | ooking at -- asked himwhat the tinme was and him
saying 8:30 and thinking, "Ckay. Well, 15 mnutes," you know
approximate tine. So those are the things | -- and for sure

the 10: 20 because | renmenber wal king into Candy's house,
seei ng the clock.

Q Ckay. So the question | have is the Silver Saddle
and the apartnment you went to are pretty close -- right -- in
terms of |ocation?

A Yes.

Q Ckay. How far away woul d you say they were, if you

can renmenber?

A | would say maybe a mle, two mles.
Q Ckay.
A Maybe. You know, just because one way so you have

to kind of backtrack.

Q So you're -- so were you at the Defendant's
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apartnent or his friend' s apartnment for a period of tine
before you asked what tinme it was?

A | can't recall that part.

Q Ckay. 'Cause ny -- I'mtrying to find out -- so you

were at the Silver Saddle and you renenber |eaving around
7: 30.

A Mn hmm

Q But then, at the Defendant's apartment or his
friend' s apartnment, you remenber it being 8:30.

A Yeah, it mght have been |ater, when we were in

parking lot of the Silver Saddle, but that's how | recal

t he

it.

Q Ckay. So you're not sure exactly what tinme, but it

was around those tines.
A Yes.
Q Ckay. Cotcha.

Mchelle, in the last 20 years, how has what happened to

you affected your life, if at all?
A It took ne a while --
MR, YAMPOLSKY: (bjection, Your Honor. That's
irrelevant, whether it happened or not.
THE COURT: Ckay.
MS. CRAGGS: Your Honor, [indiscernible] her
credibility, just being questioned on cross-exam nation.

THE COURT: W went into, a little bit, her
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financial issues. I'Il allowit.
Limted, Counsel.
MS. CRAGGS: Thank you.
THE WTNESS: |'msorry?
BY MS. CRAGGS

Q So | said, how has it affected your life, if at
in the last 20 or so years?

A | didn't -- | was kind of maybe -- it made ne a
w ser, | guess you could say. | -- mstrusting of people.
didn't -- | was very cautious after that. | didn't -- ny

didn't neet anybody -- the next person | was with was ny
younger son's dad. That was about a six-year difference.
Q Do you feel enotional about what occurred at thi

point in your life?

A Yeah and no. | nean, | kind of just blocked it
for a while until | got the call from-- that they had
di scovered -- or they had a match.

Q And that was a couple years --
A Two years ago.

Q Ckay.

A Yes.

al |,

| ot

S

out

Q And when you say "blocked it out," what do you nean

A It kind of just conpartnentalized it and just don't
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think -- didn't think about it. | had kind of noved on at the

tinme.

MS. CRAGGS: Court's indul gence.

THE COURT: Go ahead.

M5. CRAGGS:. | pass the witness, Your Honor. Thank
you.

THE COURT: Any recross on that, Counsel?
MR YAMPOLSKY: Yes, Your Honor.
RECROSS- EXAM NATI ON
BY MR YAMPOLSKY:
Q So when you -- when you gave your statenment the --
you were asked about what clothing you' re wearing; correct?
A Yes.
Q And did you tell themyou' re wearing a black crop
jacket, black pants with safety pins?
A Yes.
Q And you also told "emthat -- they asked if you had
any undergarments on; correct?
A Yes.
Q And you told themthat you had pantyhose and --
pant yhose and a bra.
A Yes.
Q Ckay. And --
MS. CRAGGS: Mace, what page?
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BY MR YAMPOLSKY:
Q -- right there, you never nention that your
pant yhose were ri pped.
A They asked nme what | was wearing. They didn't ask
me about what happened to themin between everything.
Q Right. | understand that.
A So I"'maware that they asked ne what | was wearing.
Wiy am | gonna descri be what |I'm gonna -- what happened to
t hen?
Q But listen to nmy question.
A Yes, | was wearing those. | did not say ny
pant yhose was ripped on that statenent, yes.
MR YAMPOLSKY: That's all | have.
THE COURT: (Ckay. Counsel, anything on that?
MS. CRAGGS: No, Your Honor. Thank you.
THE COURT: Thank you, ma'am You may be excused.
State, call your next w tness.

MS. CRAGGS: Your Honor, Rachell Ekroos is our next

W t ness.
MR. YAMPOLSKY: Before you call -- may | approach?
THE COURT: Ckay. Approach, Counsel.
[ BENCH CONFERENCE]
THE COURT: Just want to |et doctor -- remain
st andi ng.
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MS. CRAGGS: Thank you, Judge.
RACHELL EKROOS
[ Havi ng been called as a witness and being first duly
sworn testified as follows:]
THE CLERK: Pl ease be seated. State and spell your
first and | ast nane for the record.
THE WTNESS: Rachell, R A-CHE-L-L, Ekroos,
E-K-R-O O S
THE COURT: Counsel, your w tness.
MS. CRAGGS: Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MS. CRAGGS:
Q Dr. Ekroos, what do you do for a living?
A | ama clinical forensic specialist.
Q And where is it that you work?
A | wear a few different hats. So | work at
Nevada Health Right, which is a clinic for popul ations or
patients affected by violence. | also ama professor at UNLV
School of Nursing and the School of Medicine. And | am al so
t he cof ounder of the Center for Forensic Nursing Excellence
| nt er nati onal
Q Ckay. Can you describe your education and
backgr ound.

A Sure. So | have a bachelor's degree in nursing. So
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that's a four-year degree. And then | have a nmaster's degree
also in nursing, as a famly nurse practitioner. And that
allows ne to see patients anywhere frombirth -- or prior to
birth through death. And then | have a PhD in nursing and
ethnics, that's forensic nursing and ethics.

Q And in order to hold the positions that you do, do
you have to do any sort of continuing education classes
regardi ng sexual assault or sexual assault exam nations?

A | do. | do.

Q Can you descri be those, please.

A So | do ongoing classes. And that's two-fold. On
one hand | teach them And so that counts towards ny
continuing education. And | also do research. And so that
counts towards it, too. And then | attend national and
I nternational conferences on sexual violence and other forns
of violence across the |ifespan.

Q Have you given any presentations or have you been
published in this specific area?

A | have.

Q And can you describe that, please.

A Ckay. So | have -- | wll just say nore than 80
presentations. | don't know the exact nunber. More than 80
presentations locally, nationally, and internationally on

violence or the affects of violence, either froma healthcare
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perspective or a multi-disciplinary perspective. And what

that neans is |aw enforcenent, forensic science, advocacy, and

heal thcare. And | have a handful of publications, including

book chapters on sexual violence and donmestic viol ence and

sonme journal article publications.

Q Have you ever testified regardi ng sexual assault or

sexual assault exam nations?
A Yes.
Q How many times?

A Ch, | don't have an exact nunber. | can tel

you

it's over 100 times, total, throughout nmy career. |It's one of

those where | hit three digits and didn't need to keep
counti ng.

Q St opped counti ng?

A Kind of stopped counting.

Q Now, you perform sexual assault exam nations
yourself. But you have al so been asked to review ot her
heal t hcare providers exam nations that they have done?

A Yes.

Q Ckay. How many times have you done that?

A On the exans or the reviews?

Q The revi ews.

A |'ve reviewed over 5,000 reports for sexua

vi ol ence.
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Q And do you know how many exans you yourself have
perf or med?

A Over 1700.

Q Ckay. Thank you. Can you educate us a little bit
about the anatony of fenale genitalia, including the vagina,
kind of what parts we have so then we can di scuss sone
specifics of the case that we have before us today.

A Okay. So let's just start with, it's the area on
the fenal e body where the pubic hair grows. So we'll start
fromthe top of the pubic hair all the way down and around to
the anus. So both places you go to the bathroom And where
the hair is growing, we call that the labia magjora. In lay
ternms, sonetinmes it's referred to as the "lips" of the vagina.

And then if you separate where the hair is grow ng, there
Is the urethra, where the female urinates from pees from
And then below that is another opening. Now, around that
opening to the vagina, all these little different parts we, of
course, have to have our nedical names for. So we go over
that, 1'll explain what that neans.

But going around the vagina, there's tissue that we call
the hynen. And that's kind of like -- think about, |ike, the
collar of a shirt to the opening of the shirt. It's kind of
i ke a collar around the vagina into the opening of the

vagina. And then inside the vagina is what we call, like, a
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vaginal ball. And so it's kind of like this cavity. And
there is a structure in there called the cervix. And when a
wonman gets pregnant, the sperm goes through the cervix up into
t he uterus.

We can pal pate the uterus, like touch it, through skin,
but we can't actually see that when we do an exam So those
structures, like the cervix and inside the vagina, we use a
speculum or a device. So we look inside to put light in
there to see.

Al'l the structures that |I said around the opening, we
just open and we do what we call separation and traction.
Where we pull a little bit so that we can see all those
structures during an exam And then we kind of go down and
there's the area between the vaginal area and the anal, or the
anal or the anal rectal area. That's called the perineum

And then if you keep going around on the body, then you
come around the anus. And so the outside part's the anus.
And then if we look inside there, then we can see the rectum
And that's a lot.

Q Okay. Let's talk about the vagina. Wuld you
descri be that as vascular in nature?

A Yes.

Q And what does that nean?

A So vascul ar means that there's a ot of blood fl ow
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to the area. And what that neans for ne as a clinician is
that when there's injury in that area, | expect it to hea
very quickly. That's why after wonmen give child birth, they
can -- they heal very quickly depending on if they had
stitches or not.

And so if you think about the inside of your nouth, the
i nsi de of your cheek, we call that a mucosa or nucosal |ining.
And if you're eating chips or eating crackers or sonething
i ke that and you're chewi ng and maybe tal king or getting
di stracted and you bite the inside of your cheek. It hurts
i ke crazy. You know, you've hurt the inside of your cheek.
And | see sonme of you doing it.

And imedi ately the tongue goes to the cheek and you
feel -- and you'll feel like a little piece of skin or little
piece of tissue in there. And then a couple hours later, that
little piece of tissue's gone and you feel a little bunp. And
then maybe that night it's still alittle sore, you feel a
little bunmp, but a lot of tines, by the next day, it's gone.
Because it's so vascular, it heals very quickly.

Not the part where the hair grows, but the part towards
the inside is the sanme way. |It's very vascular. And it's
i ke a nmucosal tissue. And the farther inside you go, the
nore vascular it is. And so when we get injuries down there,

they tend to heal very quickly as well.
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Q So | want to talk a little bit about what the
process is |like for patients when you do a sexual assault
exam nation. Can you describe, do you give them options,
essentially, when they cone in, when they're brought to you,
and then what is the process fromthere?

A Absol utely. They have options. They're patients.
And so they consent to each piece of the exam And to kind of
summarize it, we literally start at the head and go all the
way to the toes. It's a head-to-toe exam to see if there's
any injury, any debris, any items we need to collect. And by
"collect" | mean, like, use long cotton tip swabs with a
little bit of water. And we will take sanples fromdifferent
areas where they say they may have had contact, depending on
what contact they report in their history.

W al so take photographs. And we give nedications and
different things like that. And then whatever that individual
patient needs.

So at that point in this exam they can say, you know,
“Time out. Let's take a break," or they can say, "You know
what? | don't want to do that part."” And sonetines, for
exanple, if they cone in, we talk about collecting a kit. So
a sexual assault kit. So that mean's that we're gonna do that
exam head to toe, nake sure they're okay physically.

And by -- we call it bio-psycho-social. That's our
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special word for it is, are they nmentally okay? Are they
physically okay? Do we need to do any referrals? And in the
course of that, we collect sanples.

So for exanple, | mght collect a sanple fromthe inside
of their cheek that tells -- that | package up. And that
tells the |ab what the patient's DNAis. And let's say if a
patient told ne that someone's nouth touched themright here
inthe arm(indicating), then I'l|l take a swab, a little bit
of water and I'll swab there and package that up

And we just go through their history on what they said
t hat happened. And it doesn't nmatter if it's nale, female, it
doesn't matter if it's alittle child or if it's an
adol escent. The process is the sane. But depending on that
specific patient's need, we may change the process a little
bit.

Q Now, if a patient comes to you, do they have to have
a sexual assault exam nation performed? Are they given that
option?

A They're given the option

Q Ckay.

A They're given an option.

Q Are they given -- is there an option, to your
know edge, that an exam nation can be perfornmed but that,

potentially, the individual does not want to nove forward with
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pol i ce being involved or prosecution?

A Yes.

Q Okay. And then there's also the option that they
want the sex assault kit exam nation done and that they want
to nove forward?

A Yes.

Q But this is all up to the patient at the tine.

A It's up to the patient. Wen we do the consent
form-- like, for -- all consent forns are a little different,
depending on the program But for our consent form |
literally have different lines for themto say, yes, no,
maybe -- you know, even if they want to say "maybe," | wite
maybe in there and come back and change it once they decide.

So they're saying, yes, | can do a physical exam Yes, |
can col lect sanples. Yes, we can do screenings for
infections. Yes, we can do nedications. These are al
different pieces of it. Also, one of the yeses is the
coll ecting sanples. But another yes is, can | release this
package to | aw enforcenment and can | rel ease nmy nedica
records and my report to law enforcement? And they consent to
each part of that.

Q Now, is there a difference in the examif an
i ndi vi dual cones to you inmmediately after the reported sexua

assault as opposed to nonths, days, years later?
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A Yes.

Q Ckay. And can you describe that a little bit.

A So if they cone inmediately after and -- |I'm gonna
clarify that. It depends on the time franme. Because
t hroughout history we've changed these tinme frames. So
currently, in Cark County, if it's been within five days, the
reported contact has been within five days, then that's al
those things | described to you. The option to the do the
kit, to do the exam to do nedications and screenings for
i nfection.

If it's beyond five days, |'mgonna -- |'mnot gonna say
100 percent of the tinme -- but, typically, we don't do the
evi dence col |l ection because the chances of us collecting DNA
at that point for an investigative purpose or for the forensic
| ab or whatever the patient and | aw enforcenent decides,
that's -- the chances are nmuch snmaller because people shower,
change clothes, things like that.

And | say not all the tine because sonetinmes there's
extenuating circunstances. For exanmple, they were held
afterwards or they've not been able to go hone and shower or
there's just unique circunstances that we, in that case, make
an exception.

In ny career, sone of those exceptions have been when,

i ke, foreign objects were used on a nman or a woman, either in
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the rectumor the vagina and they're saying it still hurts.
So we go ahead and do that exam because they haven't bathed,
t hey haven't done anything because it hurts.

Q Now, you tal ked about how, simlar to the nouth, the
vagina wll heal quickly. In ternms of the sexual assault
exam nations that you perform do you often see indication of
trauma? |s there a percentage that you would typically see
sonme sort of finding?

A So depending on the age of the patient, there's
different research that | ooks at how many patients do you see?
How soon after the reported event has happened and the
percentage of injury. But if we just kind of put an unbrella
overall that, whether it's kids or adults, we see, normally
see injury, depending on the history, anywhere from maybe,
like, 5 percent to the highest being |ike 18, 19 percent of
patients. So it's a very |ow nunber

Q Now, in preparation for today, did | request that
you revi ew an exam nation from 1999?

A You di d.

Q And was that an exam nation done on an individual
nanmed M chelle Lehr?

A Yes.

Q Was that exam nation perfornmed by a nurse naned

Mari anne Adans?
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A Yes, according to the record.

Q And are you aware -- |'msorry?

A | said, yes, according to the record
[indiscernible].

Q Yes, according to the record.

Are you aware if Ms. Adans is still practicing at this
poi nt ?

A She is not.

Q Ckay. Did you also review -- or, | guess, tell ne
what it is that you reviewed fromthat 1999 exam

A So | received what appeared to be, like, a short
dictated report about the exam So |like a typed out report.
And then the pages that we typically see including wwth a kit.
And so it's all the information that's col |l ected when you
collect that kit that we tal ked about. And along with that
were, | believe, four photographs.

Q Did you al so receive photographs of the injuries of
t he body of Mchelle Lehr that were not part of, necessarily,
that sexual assault exami nation from Ms. Adans?

A Yes.

Q Ckay. And did you review those as well?

A | did.

Q Ckay. Based upon your independent review of

Ms. Adans's exami nation, as well as the photographs that were
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sent to you fromthe exam nati on and what she | ooked |ike on
that day, did you come to any concl usi ons about whether there
was injury?

A Yes. So based on all the photographs, there were
different type of injury on the patient's body.

MS. CRAGGS:  Your Honor, if | could publish --
THE COURT: What exhibit?
M5. CRAGGS: If | would publish what's been
previously stipulated to as State Exhibit 11, Your Honor.
THE COURT: Go ahead and publish previously
stipul ated Exhibit Nunmber 11.
MS. CRAGGS: Thank you.
BY MS. CRAGGS:

Q Are these the photographs that you reviewed,
Dr. Ekroos?

A Yes.

Q Ckay. And you tal ked about there were different
types of injuries. Does the top photograph -- well, first of
all, do these appear to be Pol aroi ds?

A They do appear to be Polaroids. That's what we used
when we first started practicing.

Q Gotcha. Does the top photograph just appear to be a
phot ograph of the individual who was exam ned?

A Yes, it's a standard of practice to take a picture
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of the patient. So that we can identify that's the person
that we saw at that time. Sonetines we may or may not have
identification right then [indiscernible] to us.

Q And just to be clear, what you're going to discuss
wth us, interns of the injuries that you may have seen,
that's you' re own eval uation of the evidence, not what
Ms. Adanms concl uded in her report.

A Right. It's ny evaluation of the notes by the nurse
of what the nurse saw. And then also what |I'm seeing or not
seeing on the pictures that were provided to ne.

Q Is it fair to say that there nay be different
practices and procedures in 2019 that there were in 1999?

A Yes.

Q Ckay. And that technol ogy has al so changed as well.

A Yes.

Q Ckay. 1'mgoing to show you what's on the bottom
"Il zoomin a little bit. Can you describe what it is that
we're seeing here and if there is any injury, what that injury
may be?

A Ckay. So to clarify, what you' re actually | ooking
at, even though we said it's a Polaroid, you actually have
four different imagines on this one Polaroid picture. And
based on the notes of the nurse, the nurse used a tool called

a col poscope. And basically that allowed her to | ook at the

Kennedy Court Reporters, Inc.

800. 231. 2682 000759

45



https://www.kennedycourtreporters.com

© 00 N o o B~ w N P

T N T N N S T T T Y S N T S S T
A W N P O © W N O O M W N LB O

patient's genitalia at a nore close up magnification. It
doesn't change anything you're looking at. And it |ooks |ike
they captured four of those pictures fromlooking at the

col poscope and then took a picture of that. So that's why it

| ooks kind of weird, Iike four pictures in one.
And when | started out, | used the col poscope. But wth
change in the technol ogy, we've noved towards, like, really

nice caneras and things like that, that aren't as bul ky.

Q And Dr. Ekroos, do you see any indications of injury

in these four photographs?

A Let me see if what you're seeing is simlar to mne.

Ckay.

Q And | can approach with the exhibit, if that would
be easier for you as well.

A No. No. No. That's okay. So what you're | ooking
at is a close up of the fenale genitalia. The top two
pictures and the bottomright picture -- nake sure it's the
same for you. It is. GCkay. So the top two pictures and the
bottomright pictures are that opening around the vagi na that
| was telling you about. So it's inside that |abia area. W
actually call that the introitus. That's the opening there.
And so what the nurse is doing is trying to do separation so
we can see that. The top right --

Q Dr. Ekroos, would it be easier for you if you were
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able to step down and point?

A No, | just -- I'mjust making sure -- | can | ook at
the --

Q Ckay.

A Does this not point for me today?

Q | think --

THE COURT: You can.

M5. CRAGGS: Can you do circle on that?

THE COURT: You probably have to turn the nouse on.
Flip the nouse over. Should be turning on.

THE W TNESS:  Yes.

THE COURT: And then it'll give you the ability to
basically --

THE WTNESS: OCh, perfect. There we go. So that
wi |l help.

All right. So this, right here, is the opening of the
vagi na. And renenber, we tal ked about that tissue that heals
really quickly? That's sone of that tissue we're talking
about .

Now, by blowing this up a little, it's harder to see.
It's actually better on your screen than mne. So |'m gonna
outline it. See this reddened area here? GCkay. So there's,
i ke, that area here that's a little redder. And it's very

clearly that that's redder than the rest of the tissue. So
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that was one area | was | ooking at.

And then over here, this is a different angle. And the
lighting's a little different. So it's alittle bit brighter,
but we're tal king about this area here. Now, different
providers, particularly back in the |late 90s because this was
arelatively new practice -- we're still working on having
constant term nology. So some providers were calling this
entire area the vagina. Gkay? So that can get confusing when
you have soneone like ne that's very specific about the
structures.

But this is nore referred to as the opening of the
vagina. And then if you |ook at this picture down here, you
see all this kind of purply blue? That's die. That's
sonmet hing the nurse applied. And it's called -- the fancy
nanme is toluidine blue dye. So we call TBD. So it is a dye.

And when you put this dye on the tissue, if there are

cells that have been injured, like ruptured, it'll absorb this
dye. And so -- like, if you | ooked at where you bite your
cheek on the inside, it's kind of hard to see -- right --

because all that tissue |ooks the same. So we apply the dye
So we can see a little bit better.

And there's little areas of where the dye is very, very
clear. Like, there's clear margins. And what | nmean by that

IS you can see the dye is right here, but not on the outside
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part (indicating). You can see where that is. So that tells
me there's little spots there of tissue injury, like surface
tissue injury that absorbed the dye.

But then you see down here where it's a little nore
absorbed. That's telling ne that there's tissue injury there.
What | don't want you to do is | don't want you to | ook at
this and think that this whole thing is bruising because
that's the dye you're | ooking at.

Now, on the docunentation, the nurse docunented
bruising -- | forgot the exact words. Do we have the report |
can refer to?

BY MS. CRAGGS:

Q Wuld it help -- would it refresh your
recol l ection --

A It would --

Q -- if 1 showed you the report?

A Yes. Yes.

M5. CRAGGS: May | approach?

THE COURT: Go ahead. Show it to counsel.
Appr oach

THE W TNESS:. Wi ch al so neans gl asses.

All right. So the nurse said there is bruising from
about 5:00 o'clock to 7:00 o' clock in the vagina canal. Now,

not practicing with this nurse nyself, |I don't knowif the
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nurse was tal king here or talking on this other picture
farther on the inside. So | can't -- | don't see bruising on
any of these pictures is where I'mgoing with that; okay?

BY MS. CRAGGS:

Q And you're tal king about, you don't know if she was
tal ki ng about the bottomright or the bottomleft?

A Ri ght.

Q Just for the record.

A | don't know which one she was tal king about. And
this right here, what |'mseeing here is not sonmething | would
refer to, necessarily, as bruising. | would refer to it nore
i ke an abrasion. You know how when you skin a knee, it takes
that top layer off? | would consider it nore of an
abrasion-type injury.

And then if we go to the bottomright -- | mean, bottom
left. Sorry. This red area you see right here, that's
perfectly normal. That's not an injury or anything |ike that.
What happens with a female cervix, particularly when they're
younger like this patient was or they're an adol escent is,
there's an open there. W call it the os. And that's where
sperm goes through to go and fertilize an egg. So there has
to be an opening. It's also where, when a wonman has a period
or nmenses, that's where the blood is discharged through that

little opening.
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Vel |, when they're younger and they have a | ot of
hornones and things |ike that, sometinmes the tissue on the
inside comes on the outside. And you can see that. So that's
what that is. That's -- that right there, I'"mnot concerned
Wi th.

What | can't see is belowit. And so | don't knowif the
nurse neans 5:00 to 7:00 o'clock here or if it's 5:00 to
7:00 o' clock here. Because if it's here, | can't see that.
And these are the only pictures we had to review, or | had to
review.

Q SO you see sone injury -- was "injury" an
appropriate word to use?

A Injury'd be an appropriate word for this area right
her e.

Q But you see different injury than what the nurse

from 1999 had noted?

A | do.
Q Ckay.
A | do.

Q Now, what does that injury say to you about how it

occurred?
A Ckay. So we call that -- our fancy terns are
“nonspecific.” That it's a nonspecific injury. And that's

what we use in the clinical forensics to nean that sonething's
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happened to the tissue there, but there are a nunber of
reasons that can cause that. So two prinmary reasons for what
| see there would be an infection with discharge that's
irritated that tissue to where, you know, it gets -- it just
gets kind of slightly rawin that area, or it can be abrasion
fromfriction fromphysical contact with an object, whether
that's part of a body or a different object. And so that's
why we say it's nonspecific.

And if you -- if you said that we see bruising, then |'d
say that's a specific finding. Because for us to get
brui sing, we had what we call blunt force trauma. So | hit
you with sonething that's blunt on your arm hard enough and
you get a bruise. But sonething |ike this can happen a | ot of
di fferent ways.

Q Ckay. So this could be fromvagi nal intercourse,
but it could not be; is that fair to say?

A Correct.

Q Ckay. And so you can't tell if it, one, was from
vagi nal intercourse or, twy, if that intercourse was
consensual ?

A | can't talk to consent at all because |'m not
present when things happen. So as a provider, | can't speak
to consent. But what | can speak to is can we have, after

sexual contact, see sonmething like this? W do.
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Q Ckay. Now, you tal ked about how you don't see
injury in a lot of individuals that come to you. Does a |ack
of physical findings or specific findings necessarily nean
that there was not a sexual assault?

A Right. No. And the reason why is if you | ook at
all this tissue down here, it stretches; okay? Wnen have
estrogen. And when you have estrogen, that tissue down there
becones thick and the opening here of the vagina, it
stretches. It stretches if they use tanpons, they put a
tampon in. It stretches during any type of sexual contact.

It stretches when they put a speculumin to do their annual
gynecol ogy exam It stretches when babies are born.

And we have sone wonen who give vaginal birth to a baby
and it doesn't tear because there's so many nore hornones that
it'"s nmore stretchy. And | know stretchy's kind of a strange
word to be using down there, but that's what it does.

So if you think about -- I've got long hair. If | put it
back in one of those, like, 1980s hair scrunchys -- you know
the ones that have the nmaterial all around 'emand so -- |I'm
getting some "uh-huh." So if | had that scrunchy l|aying on
the table, we'd see, like, this material kind of all folded up
on itself; right? But then | can pull that scrunchy and open
it about this big. And that material kind of snpboths out.

But at a point, it doesn't stretch any farther.
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Down there, that opening to the vagi na does the sane

thing. And inside the vagina, the vaginal wall is like this.

But if we put anything in it, like a speculum it opens up.
It's just tissue that relaxes on itself. So all that's kind
of just stretchy because of the estrogen and hornones.

Q And then | had nmentioned -- and you had nentioned
sone ot her photos that you reviewed as well that were not
taken by the nurse but were taken on that sanme day and it
appears when the exam was happening. And |I'mjust gonna
clarify for the jury which photos those were. This is
State Exhibit 2 that's been previously entered.

M5. CRAGGS: |If | can publish, Your Honor.
THE COURT: Previously stipulated to or previously
seen, go ahead.

MS. CRAGGS: Thank you.

MR. YAMPOLSKY: (Objection, Your Honor. | believe
the SANE -- she is qualified as an expert. However, | don't
bel i eve she's qualified an expert as to what |'Il cal

“regul ar bruising."

MS. CRAGGS: Can | respond, Your Honor?

THE COURT: Gkay. Go ahead, Counsel.

MS. CRAGGS: | was sinply going to clarify for the
jury that those were the photos that we were discussing, as

opposed to any other photos.
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THE COURT: That's what | thought it was, just be a
clarification as to when they were taken. That's all it is,
Counsel .

BY MS. CRAGGS:

Q So this photograph --

THE COURT: (Objection's overruled. Go ahead.

MS. CRAGGS: Onh, thank you, Your Honor.

BY M5. CRAGGS:

Q And I'Il just show you a couple of these. So
State's Exhibit 2 was one of those photos that you | ooked at?

A Yes.

Q Ckay. And then State's Exhibit 4 was also a
phot ograph that you | ooked at, as well as a few others.

A Yes.

Q But primarily, you would | ook at the photograph that
we just discussed that was frominside the vagina.

A Actual Iy, no.

Q Ckay. Can you explain that.

A When | review a case, | reviewall injuries. And
when | performan exam | docunent, evaluate, and treat al
the injuries, unless they' re needing energency or urgent care.
So if | need to send themout for stitches or for additional,
more urgent, energent care, | do.

But as a [indiscernible] forensic specialist, I'm
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expected to know the mechani sns of all types of jury, whether
they're sharp, whether they're scraping, whether they're

bl unt, whether they're a gunshot wound or a stab wound.

‘Cause | have to explain to the patient what this injury means
and how it's gonna heal and how they have to take care of it.

But then on the legal side of it, I'mexpected to be able
to explain nechanisns of injury and if they' re consistent with
what the patient's history is.

Q When reviewing the report and all the photographs
that were sent to you, did the photographs that | just show
you, along with the others, do those informyour opinions
about this case in any way?

A Only to the extent that the nurse, in the paperwork
that | saw, had what we call a body map, which is a standard
of practice | would expect with any exam And even if there
were no injuries, | would still expect to see the body map
wth a note that nothing was observed. And so | was able to
| ook at those photos and coordinate with those with different
areas of docunmentation on the nurse's --

Q Ckay.

-- paperworKk.

Q Thank you very much.

MS. CRAGGS: And I'll pass the w tness, Your Honor.
THE COURT: Cross.
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MS. CRAGGS: And if | could approach, Your Honor --
THE COURT: Approach. Go ahead and pull those down.
MR.  YAMPOLSKY: Thank you, Your Honor.
CROSS- EXAM NATI ON
BY MR YAMPOLSKY:

Q Is it Ms. Ekroos? |s that how you pronounce --
A Dr. Ekroos.

Q What ?

A Dr. Ekroos.

Q Dr. Ekroos. Ckay.

You didn't wite a report based on this exam nation;
correct?

A | didn't.

Q Ckay. Now, you stated that just because there is no
findings of injury doesn't nean that there was not a sexual
assault; correct?

A No, | did not say that.

Q Ch, I'msorry. Wat did you say?

A The reason | can't say that is | can't testify
whet her or not there was a sexual assault because sexual
assault's a legal definition. What | can testify tois if
there is injury constant with the patient's history or if the
injury constant with the patient -- what patient said happen.

For exanple, if you told ne you got hit in the armand |
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see a bruise and it's a certain pattern, | can see it's
constant wth that. But then you can say, "Well, what if |
hit you with a nouse, would it still be constant?" |t woul d.
That's that nonspecific injury. But | can't testify to sexual

assault itself, if that makes sense.

Q Yes.

A Ckay.

Q And you -- just so l'mclear, if there is no
injuries, | mean, that would not be indicative of that any
kind of -- and | don't want to repeat nyself --

A You're right.

Q -- if any kind of, let's say, assault or --
occurred; correct?

A Correct.

Q Ckay. Now, you tal ked about the cervix being red,
correct?

A Yes.

Q And you said that's perfectly nornal.

A Yes.

Q And one of the reasons -- there's |ots of reasons
why it mght be red; correct?

A Correct.

Q And one of the reasons, if sonmebody's about to have

their period and they're spotting would nmake it appear redder?
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A It could be. It could be.

Q Ckay. And you talk about the vagina. The vagina is
an internal structure; correct?

A The vagina is, with our current definitions and how
we use it clinically, is the internal structures, yes.

Q Ckay. And the vulva would be the externa
structure.

A Correct.

Q And if there is any sexual contact, the initial
contact would be with the vulva.

A Depends on the type of contact.

Q Vell, if the vulva's external and the vagina is
internal, wouldn't the sexual contact need to touch the vul va
before the vagi na?

A If you're referring to sexual -- |'mjust
clarifying. |If you're referring to sexual contact with the
vagi na, yes.

Q Ckay.

A Correct.

Q Now, just so I'mclear, you reviewed, obviously, the
four photographs that were up on the screen; correct?

A Yes.

Q And you said you revi ewed ot her photographs.

A Yes.
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Q And t hose phot ographs were not the vagina.
A Correct.
Q And you sai d when you examne it, you did not see
any bruising; correct?
A On those photographs, | do not see what the nurse
was referring to as bruising.
Q Ckay.
MR YAMPOLSKY: | have nothing further.
THE COURT: Any redirect on that, Counsel?
MS. CRAGGS. Yes, Your Honor. Just briefly.
THE COURT: (Ckay. Go ahead.
MS. CRAGGS: Thank you.
REDI RECT EXAM NATI ON
BY MS. CRAGGS:
Q Doctor, would you just describe -- | think
negl ected to ask you this -- when you're taking the DNA
assum ng that the patient has consented to that, can you
descri be the process that you go through in terns of getting
the DNA fromthe patient?
MR. YAMPOLSKY: (Objection, Your Honor. That's
beyond the scope.
THE COURT: Counsel, | can have her reopen, if we'd
like. But | don't think we need to introduce that. Let's go

ahead.
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MR, YAMPOLSKY: |'ll withdraw ny objection.

THE COURT: (Go ahead.

THE WTNESS: kay. So first -- may | clarify one
thing first?
BY M5. CRAGGS

Q Yes.

A Ckay. | don't know if there'll be DNA on the swabs
that | collect. Okay? And so sonetines when we say we're
coll ecting evidence or collecting DNA, that may be a little
bit confusing because we're not the investigators, we're
provi ders.

So based on the history that a patient gives ne, if they
say there was oral contact -- so nmouth to their neck
contact -- then |I take -- think about a Qtip that you use for
your ear, but just think about the handle on it being tw ce
that long. | wet it and | swab that area and | package that
up. And | do that throughout the body.

If | have a patient that can't renenber what happened,
then there's a standard of just all these different swabs that
"Il collect. But | collect "em we dry 'em package them up
seal themup, lock it up, and if the patient's consented,
rel ease that to | aw enforcenent.

Q This may seemlike a silly question, but how woul d

you go about getting a vagi nal swab?
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A Ckay. So a vaginal swab, there's two ways. | guess
there's a |ot of ways, but there is primarily two ways that we
do that. |If | have a patient that has a ot of injury, a |ot
of pain, something like that, | may just do the inspection,

like look at it the best | can. But they may say, you know,

"l don't want the speculum It's gonna hurt. | don't want to
do that."
And so in that case, | take two swabs and | insert 'em

into the vagi nal opening, but at an angle. Because down here,
under neath what we call -- our fancy word is posterior fornix.
And what that nmeans is, remenber we have the cervix in the
vagina. So we've got four spaces: The space above, the space
bel ow, and each side. 1In the nedical world, we call those

f orni xes.

So | slip the two swabs in and | can feel the cervix. So
| know | want to go bel ow that because that's where fluids
will pool. And so we collect a sanple fromthere. So that's
one way.

If it's a patient where I"'mable to do a full specul um
exam then | put the speculumin. And it has a light onit.
And we open it up. That allows us to see. | still collect
those same two swabs fromthat same area, but then | also
collect two swabs -- remenber that opening where it was red on

that picture? | collect two swabs fromthere, too. Because
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when there's nothing in there, the cervix, that opening --
let's say this is the opening where ny ring is, the cervix is
kind of Iike that (indicating). So it's kind of pointed down
into where the fluids pool. And that's just how our bodies
are made because that's how it facilitates reproduction.

Q Ckay. Can you tell, based on your review of this

particul ar case, if a vaginal swab was taken fromthe victin®

Yes.
Q And can you tell which nethod was used?
A Can | | ook at the reporter again --
Q Yes.
A -- just to confirnf

Q Think | mght have it here somewhere.
MS. CRAGGS: May | approach, Your Honor?
THE COURT: Co ahead.
MS. CRAGGS: Thank you.
THE WTNESS: Thank you.
Ckay. So there's two reasons that | can concl ude that
t he speculumwas used. One is on the report is a picture of
| ooking at the cervix with a speculumand it's not nmarked out.
So we crop through that if we don't do that. So that's one
st andar d.

And then the other way that | knowis that we have
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pictures of the cervix. And we wouldn't be able to see the
cervix like we did if the speculumwasn't used. So the
speculumis in there and it's opened and the cervix is right
here and then we take a picture through the specul um

And so that's that picture wth the reddened area around
the cervix that you saw. And then regarding the swabs, there
is alist on here that the nurse nmarks on what swabs they
col | ect ed.
BY MS. CRAGGS:

Q Now, regarding the two different nmethods that you
di scussed, woul d you describe the second nethod as a nore
I nvasi ve type of procedure?

A Physically invasive, yes. |'mvery careful with
that word because everyone has their own neaning of what
i nvasive would be to themindividually. But froma nedica
perspective of inserting sonething into the body as opposed to
| ooking, it's nore invasive.

Q And how is the patient positioned in order for the
speculumto be inserted into the body?

A So traditionally, we call it the lithotony position.
And so think of an examtable that any of you may see in a
medi cal office. But what's inside the table that you can't
see are what we lovely -- we refer to as stirrups. But we

pull those out and we unfold them And whether that's on a
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gurney, like in the hospital, or examtable, we can do the
same thing. And the patient puts a heel in each one.

And then, normally, the knees go like this (indicating)
so we have to open the knees up and we reposition, try to get
"emas confortable as possible. And we have them scoot their
bottomall the way down to the edge of the table. So the
knees are kind of up -- they're kind of bent; okay? So
they're kind of like this (indicating). And then legs are
spread and then we have |lights that we can use.

And then we | ook at everything first. W collect sone of
t hose sanples fromthe outside. And then we do what --
remenber | told you, we kind of open up and | ook and we | ook
at everything there. W may collect there, depending on what
we're seeing. And then we insert the speculumto | ook on the
I nsi de.

Q Thank you.

And then, finally, soit's fair to say -- is it fair to
say that you can't -- well, you can't concl ude how the
i njuries happened. You can concl ude whether they are
consi stent with what the patient has said.

A Correct.

Q In this case, and upon your review, do you believe
that the injuries that you saw were consistent with what the

patient had said to the original nurse?
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A Yes, | nean, considering that we can have contact
and we know scientifically we can have contact w thout injury,
then it would -- even with no injury, it would still be
consistent. It's not -- we alnost say, it's not inconsistent,
i f that nakes sense.

MS. CRAGGS: Thank you, Your Honor. Pass the
W t ness.
THE COURT: Any cross on that, Counsel?
MR YAMPOLSKY: Thank you, Your Honor.
RECROSS- EXAM NATI ON
BY MR YAMPOLSKY:

Q And you previously referred to the injuries as
nonspecific injuries.

A Correct.

Q So you don't know the exact nechanismof injury.

A Do not.

MR, YAMPOLSKY: Thank you. Nothing further.

THE COURT: Anything on that, Counsel?

MS. CRAGGS: No, Your Honor. Thank you.

THE COURT: Doctor, thank you. You nmay be excused.

Counsel , approach

THE WTNESS: The papers still here, before I |eave
THE COURT: You can just leave 'emthere.
[ BENCH CONFERENCE]
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THE COURT: Ladies and gentlenen, | know that for
you guys the day -- at least in ny courtroom-- started not
too long ago. But for sone of us, it started when the sun
came up this norning. |It's a beautiful thing, if you haven't
seen the sunrise in Las Vegas. Usually this tine of year it
I's about 5:36, 5:40. Beautiful tine.

But we're gonna take a lunch break at this time. W're
gonna break until -- and let's nake sure everybody's on the
same page. We're gonna break until 1:30. 1:30. GCkay? That
neans | need you back here before 1:30; okay?

So during this recess you' re adnoni shed not to talk or
converse anong yourselves or with anyone el se on any subj ect
connected to this trial or read, watch, or listen to any
report of or commentary on the trial or any person connected
wth this trial by any nediumof information, including
wi thout limtation: Newspapers, television, radio, or
| nternet, or formor express any opinion on any subject
connected with this trial until the case is finally submtted
to you.

You're not to do any experinents or investigation
regarding any matters raised in this trial, nor are you to
post on any social nedia foruns about the trial or attenpt to
i nvestigate anything you' ve heard in this trial on any form of

social media or the Internet.
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W will see you back here at 1:30.
THE MARSHAL: Al rise for the jury.
[ QUTSI DE THE PRESENCE OF THE JURY]
THE COURT: All right. Counsel, just for ny
edification, at 1:30 we have who being called?
MR, SCHWARTZ: Your Honor, right now, we're planning
on calling Ms. Perez.
THE COURT: Ckay.
MR SCHWARTZ: Candy.
THE COURT: Ckay. And then who's next?
MR, SCHWARTZ: CQur DNA anal yst.
THE COURT: (kay.
MR YAMPOLSKY: Are you calling Hnatuick?
MR. SCHWARTZ: And then probably not calling
Hnat ui ck.
THE COURT: Ckay. So at |east we know Perez --
MR. SCHWARTZ: We're planning on calling the other
detective --
M5. CRAGGS: The col d case detective.
MR. SCHWARTZ:  Cody.
THE COURT: Cold case -- okay.
MR SCHWARTZ: Detective Cody.
And then there's a Defense witness that, depending on the

timng, we mght have to go out of order.
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THE COURT:  Ckay.

MR. SCHWARTZ: But we're tentatively -- and I'|
talk with Ms. Craggs -- we're ending with Cody as our | ast
W tness and then we're resting.

THE COURT: (kay. Okay. Perfect. Just want to get
an idea of the schedule.

MS. CRAGGS: Thank you.

THE COURT: kay. We'll see you guys back here at

1: 30.
[ RECESS AT 12:29 P.M; PROCEEDI NGS RESUMED AT
1:33 P.M]
[ QUTSI DE THE PRESENCE OF THE JURY]
THE COURT: (Good afternoon, everyone. Please be
seat ed.

Counsel , anything that needs to cone before the bench

before we get started?

MR, SCHWARTZ: | think so, Your Honor. Just in
di scussing with Defense counsel, we -- | guess we woul d need
an evidentiary ruling fromyou on an issue. | -- the next

wtness is Ms. Perez, Candy. She, in speaking to her, she
told me that the victimdisclosed to her about the sexual
assault that she's initially kind of skeptical about it
because -- one reason because she felt |like the victi mwould

go out with a lot of guys or, like, was kind of prom scuous,
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so to speak

THE COURT:  Ckay.

MR, SCHWARTZ: | bring it up because | don't think
-- | wasn't even gonna touch that whol e subject of questioning

because | don't think it's permssible. At least the part

about the victims prior sexual promscuity. | think it's
prohi bited under the Rape Shield Law. | have the statute
here.

THE COURT: |'maware of the statute because it
came -- it was gonna conme up in another matter. But we're

tal ki ng about whet her or not she's had sexual intercourses
with other individuals as to whether or not that's gonna be a
Rape Shield issue or that she may have been, basically, during
this time period, a prom scuous woman, according to Ms. Candy?

MR, SCHWARTZ: Right. The latter

THE COURT: Ckay. Counsel?

MR, MARGOLIS: When Bryan told me about this,
obviously, I"'mvery curious to hear about Candy's skepticism
And now that | know that the cause of Candy's skepticism was

her perception of this wonman, that she spent a |ot of tine

W th being prom scuous, | fell like I'd obviously want to ask
questions about it. |If not just for the way that Candy
responded to the disclosure initially. It had an inpact on

her state of mnd on what she perceived the urgency of the
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matter to be.

THE COURT: Ckay. So you're basically saying that
we' re gonna be able to have a girlfriend cone in and tal k
about her friend s sexual appetites based upon what? Talk
over coffee or she's actual eye witness to her involving
herself in sexual activities?

MR, MARGOLIS: | think she's probably a percipient
W tness to sonme of the acts of promscuity that she felt
affected her receiving the disclosure, | feel |ike.

THE COURT: So coming in and saying the fact that a
victimhad sex with soneone not her husband previously allows
that wtness to say that she's what? Prom scuous?

MR MARGOLIS: [|I'mnot -- |I'mtal king about the
affect on Candy of the disclosure.

THE COURT: Ckay. $So you can't ask that, "Wre

you" -- "Did you believe that you needed to rush her to
emer gency roon®"

"No. "

"Wy is that?"

And then you want her to say, "Because | thought that" --
you know, "l thought that she was a little bit |oose." "She
was -- she slept around," sonmething like that? That's your

issue [indiscernible]. But to sit there and go, "Ckay. How

many people was it" -- you can't get into that --
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MR MARGOLIS: No, | --

THE COURT: -- that's what Rape Shield' s all about.
MR MARGOLIS: | wouldn't get into all of that.
MS. CRAGGS: And, Your Honor, our position, you

can't -- | nean, you can't get into any of that. | mean,

that's what the statute prohibits is talking about any sexual
conduct - -

THE COURT: The statute does not prohibit if, in

fact, Candy believes that this woman, the victimin this case

was flirting wwth him-- sonething she perceived on that or in

t hat day, that night, whatever you want to call it -- now

we're basically calling it the early norning. |f during that

tine period the victimsaid, "Hey, |I'mlooking to score

tonight. I'mlooking to get," whatever you want to call it.

That's not what Rape Shield s about.
MS. CRAGGS: | understand that.
THE COURT: To say that the week before that she
went and danced with four other people and had sex with them
Counsel, that's what Rape Shield' s all about. You' re not
gonna be able to discolor a victimby a "friend" comng in and

saying, "lIn ny opinion, she's prom scuous."” You can't do

t hat .

What you can do is what she can say,

| nean, if she cones in and says,

"The reason why |

that night she's --
di dn't
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t hi nk much about what she said about the Defendant is 'cause
that night she told ne and told all of us, 'Tonight, I'm
getting laid. |1'mgonna have sex with soneone. That's what

we' re going out to do. That's absolutely allowed in.
"Cause that goes to, quote, all their state of mnds. But it
clearly goes to whether or not this individual had consensual
sex that night.

But to have her come in and say, "Oh, yeah. This was
a-- we didthis every weekend and every weekend | know she
scored.” No. That's Rape Shield Law. That's exactly what
the lawis not allow ng you to do.

But if she's gonna cone in and say -- and he can ask that
question, "Did you feel an urgency to report this to the
pol i ce?"

"No. "

“Why not ?"

And she says, "Because, hey, that night she told us and
we all knew and fact is Joanne went hone with the bartender
and | called up nmy boyfriend. W all thought this night we
wer e gonna have consensual sex." She can say that all she
wants. That's her initial perception of what happened at the
scene.

MR. SCHWARTZ: M concern is asking that question

that you just said he could ask, Your Honor, is gonna elicit
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the testinmony that we're tal king about, that she was --

THE COURT: Well, let's take her outside the
presence of the jury and ask her what her response is gonna be
inregards to that area. That way we can clear up whether or
not we don't want to, quote, "Qpen the door" and/or "ring the
bell." But he's allowed to -- | nean, if she's basically
gonna conme in and say, "Yeah, the reason when she cane back |

didn't junmp to it and say, 'W need to report it," is she told
me that night she was going to sleep wth soneone.”

MR. SCHWARTZ: And | understand that.

THE COURT: She can say --

MR SCHWARTZ:. | agree.

THE COURT: -- that. That's not what --

MR. SCHWARTZ: She's gonna say she doesn't renenber
her even talking to Ranon that night. So I don't think it's
gonna be an issue in the since that we're thinking it woul d
be, but we could talk to her outside the jury --

THE COURT: Well, here's how we do that: W bring
her in right now --

MR SCHWARTZ:  Sure.

THE COURT: -- we do a quick voir dire in regards to
that area so that we don't cause a mstrial. And we basically

ask her, you know, those questions. And, Counsel, it's gonna

be that kind of questions. You are -- yes, you are allowed to
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ask her about what you guys perceive as, hey, there was no
rush in her opinion. She didn't call 9-1-1 from her
apartnent. But | would inmagine, if | understand the
testinony, her friends being -- one of 'em being Candy, said,
Don't shower. Don't do anything. W should take you over to
the hospital or to the police.

Ckay. |If that's different than what she said previously

in discovery, then we'll know about it. But if she says,
"Hey, | just think" -- you know, "I thought of ny friend as
being a | oose individual," no. Counsel, that's rape |aw
That's exactly what we -- the |egislature wanted to protect,

was soneone's reputation frombasically a friend s opinion.
It may be that she's just jealous of her. It could be

that they're both that way. Could be that the other
i ndi vidual -- although fromthis evening it sounds |ike she
went with someone else. So we're not gonna get into her
personal appetites either.

MR MARGOLIS: Yeah, it just feels like that's gonna
be a fine line to wal k.

THE COURT: That's every single time in rape cases.
It's a fine line. That's why that rape statute's out there.

M5. CRAGGS: She's --

THE COURT: Let's bring in -- who is she?

M5. CRAGGS: She --
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MR. SCHWARTZ: Maria Perez.
THE COURT: Maria Perez. (kay.
MR. SCHWARTZ: Candy.

MR, YAMPOLSKY: And, Your Honor, | have one nore

thing that, after her, | want to put on the record.

THE COURT: (Ckay. Quickly. W've got a jury out

t here.

MR, YAMPOLSKY: Yeah, quickly. You want nme to do it

now?

THE COURT: No, because | think she's gonna be

wal ki ng through and | don't want to have her hear sonething

she shoul dn't.
MARI A PEREZ,
[ Havi ng been called as a witness and being first duly

sworn testified as follows:]

your

THE CLERK: Pl ease be seated. State and spel
first and |ast nane for the record.

THE WTNESS: M nane is Maria Perez.

THE COURT: Go ahead and spell that |ast namne,
ma'am for the record.

THE WTNESS. P-E-RE-Z

THE COURT: Good afternoon, Ms. Perez. |'m
Judge David Jones. |'mgonna ask you a few questions and |

know counsel will have a few questions for you.
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Before we get the jury in, you have been summoned here to
basi cal |y ask some -- answer sone questions about a particular
night. And we all understand it's been a long tine.

THE W TNESS:  Yes.

THE COURT: (kay. Sone of the questions that m ght
come in, in this case and direct towards you, would be about
perceptions you may have had in regards to the victimin this
case; okay? And things that you nmay have known about her
before this night and, of course, things about that night;
okay?

THE W TNESS: Yes.

THE COURT: (kay. When asked questions in regards
to when she cane to your apartnent that norning of, around --
we' ve been tal king somewhere around between, let's say,
between 8:00 a. m and noon; okay? And she inforns you that
she believes that she had been assaul ted, sexual assault had
been conm tted on her. At that tine -- okay -- just when you
were told that, did you have any perceptions in your mnd or
beliefs in your mnd as to, you know, what you believed about
what she said?

Did you basically say, "Wll, this is her and she has a
tendency to exaggerate," or what your state of mnd, what your
under st andi ng of what she was saying to you and how you

reacted. Ckay? Do you have a recollection of that norning?
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THE W TNESS

THE COURT: Ckay.

into your apartnent that norning,

Yes.

she believed she was sexual |y assaul ted?

THE W TNESS:

THE COURT: (kay.

Yes.

When she cane into your -- back

did she express to you that

As a result of hearing that from

her, when you heard that fromher, what reactions did you have

mental ly? What did you think about that statenment to you?

THE W TNESS:

THE COURT:  Ckay.

di shel i ef?
THE W TNESS:

ni ght .

THE COURT: Ckay.

this one?

THE W TNESS:

THE COURT: Ckay.

| was kind of

i n disbelief.

Because we had, |ike,

Bef ore that.

t hose involve, to your understanding,

THE W TNESS:

THE COURT:  Ckay.

Yes.

I ndi vi dual having consensual sex with

And why was it you were in

ki nd of crazy

Crazy nights before that one or

And t hose crazy nights before,

rel ati onships with men?

Did you actually witness this

nmen? Were you part of

that, where you actually wtnessed those acts being conmtted

or just that you go to a bar,

she woul d go away with soneone

and then you guys would tal k about it the next day?
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So there's a difference between actually seeing
sonmet hing, being told about it the next day or the day after
or even weeks after. So what perceptions do you have on it?

THE WTNESS: | seen it.

THE COURT: Ckay. So you saw her actually involving
t hat ?

THE W TNESS:  Yes.

THE COURT: (kay. And so because of your
under standi ng of at |east what you saw of her and the crazy
ni ghts that you had had with her, during that tine period,
when she said this to you, that caused in your mnd, at
| east -- okay -- a disbelief or a -- kind of you're
questioni ng about what she was sayi ng?

THE W TNESS:  Yes.

THE COURT: And that was based sol ely upon the
past --

THE W TNESS:  Yes.

THE COURT: -- what you had seen her done?

Ckay. What about that night? Wre there anything about
that -- going to that night, the early norning when you guys
were out at the Silver Saddle, during that night and that
early norning, just that, was there things about the way she
was acting that night that added to your disbelief saying,

"Well, just another crazy night and it's just like all the
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rest of 'em But is there any particular, in that night,
early norning, that comes to m nd?

THE W TNESS:  No.

THE COURT: Ckay. So were there anything -- did you
observe any actions of her that night, early norning in
regards to the Defendant?

THE WTNESS: | don't recall

THE COURT: kay. So you didn't see her engage in
any kind of consensual relationship with her at the bar, so to
speak? Touching hands? Kissing?

THE WTNESS: No.

THE COURT: Huggi ng?

Ckay. At that tinme period, that early norning we're
tal ki ng about, after m dnight --

THE W TNESS:  Yes.

THE COURT: -- early norning, while you guys are
still at Silver Saddle, was there anything about the way she
was handling herself? WAs she intoxicated? Inebriated?
Under any type of drugs that you could tell that, in your
opi ni on, was kind of clouding her judgment or preventing her
from doi ng what you consi dered nornal ?

THE W TNESS:  No.

THE COURT: Ckay. So was there anything about that

early norning that added to your disbelief? So you knew about
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the crazy nights before, but about just that night and that
early norning, about the way she was acting, the way she was
handl i ng herself -- whether she was drinking or intoxicated or
under any type of drugs -- was there anything about that that
added to your previous kind of "crazy night" belief about her?
THE W TNESS:  No.
THE COURT: Ckay. Counsel for the State, questions?
MR SCHWARTZ: Your Honor, | don't have any
addi tional questions to those.
THE COURT: Counsel or for the Defendant?
MR, MARGOLIS: | have a couple questions Your Honor.
THE COURT: (kay.
VO R DI RE EXAM NATI ON
BY MR MARGCOLI S:

Q Ms. Perez, you tal ked about these crazy nights that
you had with Mchelle Lehr. Do you recall about when they
were? Because the incident we're tal king about was
April 24th, 1999. Wen were these crazy nights taking place,
if you could put it in context to that tine?

A It was before that.

Q Weeks? Mont hs?

A Weeks.

Q Ckay. So you had gone out with Ms. Lehr and enjoyed

these crazy nights in the two years between April 24th, 1997,
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let's say, and April 24th, 1999?
And about how many crazy nights would you say in that
two-year period? And |'musing that period 'cause | guess the

two-year-old son was at your place during this evening; right?

Yes.
Q About how many crazy nights in that two-year period?
A | don't recall, but it was many.
Q More than ten?
A Yeah. Yes.
Q Ckay.

MR, YAMPOLSKY: More than 207?
BY MR MARGOLI S:
More than 20?
No.
Sonewhere between 10 and 20 over a couple years?

|'d say about ten.

o r»r O >» O

All right. And Ms. Lehr stayed with you for a
period; right?

Yes.

You renenber about how | ong that period of time was?
Maybe two nont hs.

Two nont hs?

Yes.

o > O > O

Ckay. And |'m assum ng sonme of those crazy nights
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fell in that two-nonth period.
A Yes.
Q Ckay. And that's how you had occasion to actually
perceive her with nmen
A Yes.
MR MARGOLIS: That's it.
THE COURT: Ckay. Counsel?
MR, SCHWARTZ: Nothing further.
THE COURT: Ckay. Mi'am we'll go ahead and excuse

you. We're gonna have you call -- cone right back in. So if
you'll just stay -- Marshal will take you to one of these
anterior roons. We'Il have you stay in there.

THE W TNESS: (Ckay.

THE COURT: Ckay?

Al'l right. Counsel, for the record, your notion, based
upon that testinony.

MR, SCHWARTZ: Your Honor, my notion is to limt her
testinmony to just what she renmenbers that evening into the
next morning, not anything about the past, going out, partying
wi th other guys. Anything about that should all be stricken,
or should all be limted, not allowed into evidence.

THE COURT: Counsel ?

MR, MARGOLIS: Your Honor, Mchelle Lehr got on that

stand and, like a mantra, repeated the fact that she had not
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been out for two years.

THE COURT:  Ckay.

MR MARGOLIS: Like a mantra. This woman directly
contradicts that testinmony. So | believe | should be able to
get into it for inpeachnent purposes and to attack the
victims credibility.

THE COURT: This is what you' re gonna be able to be
allowed to do: Basically, her entire testinony was, based
upon previous nights and/or these crazy nights, not including
this night and norning in question. She specifically asked --
was asked that. She specifically said, "No, this night didn't
add to it. She wasn't doing anything crazy this night, early
norning that added to ny disbelief.”

But it clearly shows, at |least, and the difference of

opinion fromthe victimsaying, "Since the birth of ny son

until this night, | didn't go out and party. | didn't go out
and drink. | didn't go out and have these girl's night out."
Counsel, | amgoing to allow you to ask questions of this

W tness, "Previous to this tinme period, previous to this night
in question, did you ever go out and party or however you want
to define it, with Ms. Lehr in the previous tw years?"
That's it.

We're not gonna get into whether or not she thought she

was sexually perm ssive (sic), whether or not she was crazy,

Kennedy Court Reporters, Inc.

800. 231. 2682 000798

84


https://www.kennedycourtreporters.com

© 00 N o o B~ w N P

T N T N N S T T T Y S N T S S T
A W N P O © W N O O M W N LB O

| oose, or whatever you want to define it. Because that's what
the Rape Shield is all about. You're trying to discolor the
victimby saying, previous to this night, she was this type of
character. It doesn't matter, according to the |aw.

MR MARGOLIS: Al right.

THE COURT: You can have -- | think sonebody asked
invoir dire if you have a prostitute who is a known
prostitute who admts she's a prostitute and the night in
question she told a gentleman, no, is it still rape? Yes.

Can you bring up the fact that she was a prostitute? No.
That's what the rape shield is all about. You cannot tarnish
the victimby trying to bring up her past and sexual

rel ations.

But you can, and | wll allow you on this wtness, to ask
her in the two years previous to this episode, did you go out
on simlar types of nights with this -- M. Lehr where you
went out and partied, were out -- you guys went out dancing,
where you went out to clubs? Because her statenment was she
didn't go club hopping and everything else. This wonan
di sputes that. Ckay?

You' re gonna be able to ask that question. And that's
where it's gonna stop. Do not ask, because it wll be a
mstrial, Counsel --

MR MARGOLIS: | won't.
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