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Judicial review of a final decision of an agency is governed by NRS 233B.135.

Iv.

JURISDICTION
Standard Of Review

NRS 233B.135 Judicial review: Manner of conducting; burden
of; standard for review. :

1. Judicial review of a final decision of an agency must be:
(a) Conducted by the court without a jury; and

(b) Confined to therecord.

In cases concerning alleged irregularities in procedure before an
agency that are not shown in the record, the court may receive
evidence concerning the irregularities.

2, The final decision of.the agency shall be deemed
reasonable and lawful until reversed or set aside in whole or in part
by the court. The burden of proof is on the party attacking or
resisting the decision to show that the final decision is invalid
pursuant to subséction 3.

3. The court shall not substitute its judgment for that of the
agency as to the weight ofevidence on a question of fact. The court
may remand or affirm the final decision or set it aside in whole or in
part if substantial rights of the petitioner have been prejudiced
because the final decision of the agency is:

(a) In violation of constitutional or statutory provisions;

The standard of review is whether there is substantial evidence to support the underlying
decision. The reviewing court should limit its'review of administrative decisions to determine if
they are based upon substantial evidence. North Las Vegas v, Public Service Comm’n., 83 Nev.

278,291, 429 P.2d 66 (1967); McCracken v. Fancy, 98 Nev. 30, 639 P.2d 552 (1982). Substantial

(b) In excess of the statutory authority of the agency;
(c) Made upon unlawful procedure;
(d) Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

(f) Arbitrary or capricious or characterized by abuse of
discretion.
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1 || evidence is that quantity and quality of evidence which a reasonable man would accept as

2 || adequate to support a conclusion. See, Maxwell v. SIIS, 109 Nev. 327, 331, 849 P.2d 267, 270
3| (1993); and Horne v. SIIS. 113 Nev. 532, 537, §36 P.2d 839 (1997).

‘4 When reviewing administrative court decisions, the Court has held that, on factual
5 || determinations, the findings and ultimate decisioné of an appeals officer are not to be disturbed
6 || unless théy are clearly erroneous or otherwise amount to an abuse of discretion. Nevada Industrial
7| Comm’n. v. Reese, 93 Nev. 115, 560 P.2d 1352 (1977). An administrative determination
8 || regarding a question of fact will not be set aside unless it is against the manifest weight of the
9 || evidence. Nevada Indus. Comm’n. v. Hildebrand, 100 Nev. 47, 51, 675 P.2d 401 (1984). A

10 || decision by an appeals officer that is based upon the credibility of Respondent and other witnesses

11 [} is “not open to appellate review.” Brocas v. Mirage Hotel & Casino, 109 Nev. 579, 585,854 P.2d

12 |1 862, 867 (1993).

13 In determining whether an administrative decision is supported by substantial evidence, the
14 || methodology of the District Court islalso well-defined.  First, for each issue appealed, the
15 || pertinent rule of law is identified. Thereafter, the Record on Appeal is reviewed to determine

16 |} whether the agency’s decision on each issue is supported by substantial factual evidence, State

17 || Dep’t of Motor Vehicles v. Torres, 105 Nev. 558, 560, 799 P.2d 959, 960-961 (1989).

18 If the decision of the administrative agency on the appealed issue is supported by

19 || substantial factual evidence in the Record on Appeal, the District Court must affirm the decision
20 || of the agency as to that issue. On the other hand, a decision by an administrative agency that lacks
21 || support in the form of substantial evidence is arbitrary or capricious and, thus, an abuse of
22 || discretion that warrants reversal. NRS 233B.135(3); Titaniﬁm Metals Co'm. v. Clark County, 99
23 [ Nev. 397,399, 663 P.2d 355, 357 (1983). |

24 Substantial evidence has been defined as that quantity and quality of evidence which a

25 || reasonable man could accept as adequate to support a conclusion, State Emp’t Sec. Dep’t v.

26 || Hilton Hotels Corp., 102 Nev. 606, 608 at n.1, 729 P.2d 497 (1986). Additionally, substantial

27 || evidence is not to be considered in isolation from opposing evidence, but evidence that survives

LEWS 28 || whatever in the record fairly detracts from its ‘weight. Universal Camera Corp. v. NLRB, 340 US
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11/474,477, 488 (1951); Container Stevedoring Co. v. Director. OWCP, 935 F.2d 1544, 1546 (9"

2| Cir. 1991). This latter point is clearly the significance of the requirement in NRS 233B.135(3)(e)
3 || which states that the reviewing court consider the whole record.
41 While the Court is not required to give deference to pure legal questions determined by the
5 || agency, those conclusions of the agency which are “closely related to the agency’s view of the
6 || facts, are entitled to deference, and will not be disturbed if they are supported by substantial
7 || evidence.” Jones v. Rosner, 102 Nev. 215,217, 719 P.2d 805, 806 (1986).
8 V.
9 LEGAL ARGUMENT

10 A, Standard at the Appeals Officer Level.

11} it is thé Pétitioner, not the Respor;dents, who has the burden of proving his case, and that is

12 || by a preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100 Nev. 567,

13 | 688 P.2d 324 (1984); Holley v. State ex rel. Wvoming Worker's Compensation Div., 798 P.2d 323

14 |1 (1990); Hagler v. Micron Technology, Inc., 118 Idaho 596, 798 P.2d 55 (1990).

15 In attempting to prove his case, the Petitioner has the burden of going beyond speculation
161 and conjecture. That means that the Petitioner must establish the work connection of his injuries,
17 || the causal relationship bétween the work-related injury and his disability, the extent of his

18 || disability, and all facets of the claim by a preponderance of all of the evidence, To_prevail, a

19 || Petitioner must present and prove more evidence than an amount which would make his case and

20 |} his opponent's “evenly balanced.” Maxwell v. SIIS, 109 Nev. 327, 849 P.2d 267 (1993); SIIS v, |

21 || Khweiss, 108 Nev. 123, 825 P.2d 218 (1992); SIS v. Kelly, 99 Nev, 774, 671 P.2d 29 (1983); 3,

22 || A. Larson, The Law of Workmen's Compensation, § 80.33(z).

23 NRS 616A.010 makes it clear that:
24 A claim for compensation filed pursuant to the provisions of this
chapter or chapter 617 of NRS must be decided on its merits and not
25 according to the principle of common law that requires statutes
‘ governing worker's compensation to be liberally construed because
26 they aré rerhedial in nature,
27
28
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B. The Denial of the Claim was Legal and Proper

Here, Petitioner argues that he has a non-occupational hearing loss that was exacerbated
over time by his employment. However, workers’ compensation does not recognize such a claim.
To provide context for this analysis, there are essentially two types of claims that can be made

under the Nevada workers’ compensation system: acute injury claims which are overned by NRS
p y Jury g ¥y

| 616C; and occupational disease claims which are governed by NRS 617.

Acute injury claims arise when an employee is able to establish “by a preponderance of the
evidence that the employee’s injury arose out of and in the course of his or her employment.” NRS

616C.150. To sustain that burden, the employee must prove a statutory “accident” and “injury.”

NRS 616A.030 defines an accident as “. . . an unexpected or unforeseen event happening suddenly

and violently, with or without human fault, and producing at the time objective symptoms of an

injury.” Furthermore, NRS 616A.265 defines an injury as “. ., a sudden and tangible happening of

ATCRMEWA MY

13 ||a traumatic nature, producing an immediate or prompt result which is established by medical
14 || evidence . . "
15 Occupationel disease claims on the other hand have no requirement to establish an
16 || “accident™ or “injury.” Instead, making out a claim for an occupational disease is governed by
17 || NRS 617.440 as follows:
18 NRS 617.440 Requirements for occupational disease_to_be .
deemed fo arise ouf of and in course of employment;
19 applicability. , .
20 1. An occupational disease defined in this chapter shall be
deemed to arise out of and in the course of the employment if:
21 (a) There is a diréct causal conmection between the
conditions under which the work is performed and the occupational
22 disease;
(b) It can be seen to have followed as a natural incident of
23 the work as a result of the exposure occasioned by the nature of the
employment; '
24 () It can be fairly traced to the employment as the
proximate cause; and :
25 (d) It does not come from a hazard to which workers would
have been equally exposed outside of the employment.
26 2. The"diSease miust be incidetital to the character of the
business and not independent of the relation of the employer and
27 employee.
3. The disease need not have been foreseen or expected, but
LEV/S 28 after its contraction must appear to have had its origin in a risk
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1 connected with the employment, and to have flowed from that
source as a natural consequence.
2 4, In cases of disability resulting from radium poisoning or
exposuré to radioactive properties or substances, or to roentgen rays
3 (X rays) or ionizing radiation, the poisoning or illness resulting in
disability miist have'been¢ontracted inthe State of Nevada. "~
4 5. The requirements set forth in this section do not apply to
claims filed pursuant to NRS 617.453, 617.455, 617.457, 617.485 or
5 617.487.
6 Here, Petitioner is not alleging that he has either an acute injury claim or an occupational
7 || disease claim. Rather, Petitioner argues that he has a non-occupational disease that was made
8 || worse over time by his employment. Because an acute injury is not being alleged, the provisions
9 || of NRS 616C do not come into play. If anything, this matter would be governed exclusively by
10 || NRS 617. Therein lies the problem with Petitioner’s argument.
11 Petitioner argues that this claim should have been analyzed under NRS 616C.175(1) which
12 || allows a Petitioner the mechanism to prove that an acufe injury has aggravated a non-industrial
13 || condition. That statute provides in pertinent part as follows:
14 1. The resulting condition of an employee who:
(a) Has a preexisting condition ‘from a cause or origin that did
15 not arise out of or in the course of the employee’s current or past
employment; and
16 (b) Subsequently sustains an injury by accident arising out of
and in the course of his. or her employment which aggravates,
17 precipitates or accelerates the preexisting condition,
E shall be deemed to be an injury by accident that is compensable
18| pursuant to the provisions of chapters 6164 to 616D, inclusive, of
TNRS, unless the insurer can prove by a prepondéfance of the
19 evidence that the subsequent injury is not a substantial contributing
cause of the resulting condition.
20
21 |} (emphasis added)
22 As the highlighted portions of the above statute make clear, NRS 616C.175(1) only applies
23 || to acute injuries. Chapter 617 is even explicitly carved out of the statue. It would have been very
24 || simple for the statute above to reach from chapter 616A to 617. Yet it does not. This is the main
25 || problem with Petitioners argument; there is no mechanism which would allow a claim for a'non-
26 || occuipational disease which has allegedly gotten worse over time due to work conditions. Even if
27 || the medical evidence supported such a scenario, Petitioner’s argument that the Appeals Officer
28 || committed legal error for failing to consider NRS 616,175 is demonstrably incorrect.
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Without the benefit of NRS 616C.173, Petitioner concedes that he cannot prove an acute
injury and is left trying to prove that he has an bccupational disease under NRS 617. As the
AppealsAOfﬁcg:rﬁp_roperly found, Petitioner fails in carrying that burden.

To begin with, Petitioner is making a claim for hearing loss. As noted above énd as
Petitioner concedes, Petitioner’s prior claim for ﬁearing loss was denied. Petitioner failed to
contest that claim denial. Based on that failure to appeal, it was conclusively proven that
Petitioner’s hearing loss was not work related. That claim denial stands and Petitioner is barred

from making any new claims for the same condition. (See Reno Sparks Convention Visitors

| Authority v. Jackson, 112 Nev. 62, 910 P.2d 267 (1996))

The fact that Petitioner is now arguing that the same non—qccupétional hearing loss is now
worse is of no consequence. The hearing loss is non-industrial. It does not matter how bad it gets,
it will always be non-industrial per the 2005 determination.

Indeed, NRS 617.440 requires a “direct causal connection between the conditions under

which the work is performed and the occupational disease.” The alleged occupational disease in
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15 || this case is hearing loss. However, Petitioner is not alleging that his job caused his hearing loss;
16 || Petitioner is alleging that his job made his non-industrial hearing loss worse. This type of situation
17 ||is not covered by NRS 617.440. '
18 Even if Petitioner could somehow make a showing that the worsening of a non-industrial
19 || condition over time could be deemed compensable Nevada industrial insurance, Petitioner would
- 20 | not be able to carry his burden before the Appeals Officer and certainly c-annot carry his burdc;,n
21 “before this Court. At the Appeals Officer level, Petitioner needed to prove by a preponderance of
22 || the evidence that his claimed condition was work related. The only evidence which was presented

to the Appeals Officer were the reports of Dr. Blake and Dr. Theobold.

Though Dr. Blake “checks the box” on the C-4 form that she believed Petitioner’s hearing
loss was industrial, her reporting is flawed as it is obviously incomplete. She did not have
Petitioner’s whole file and apparently did not know about Petitioner’s actual- work situation given
that Employer modified his position after the 2005 claim so that Petitioner would not be exposed

to loud noises and that he had been working a primarily desk job for the last several years.

4313-1514-8385.1 4816-3285-3086.1 4811-0607-0348.1
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As for Dr. Theobold, his reporting is inconclusive as he explains that Petitioner’s hearing
loss could be either from his employment or from some underlying neurological condition, Put
simply, there was not enough evidence to prove to the Appeals Officer by a preponderance that
Petitioner’s non-occupational hearing loss was worsened over time by his employmént. o

However, the standard at this Court on questions of fact is whether the Appeals Officer’s
decision was afflicted by clear error. There is no clear error here. Though Respondents will
concede that there is support for both sides on the question of whether Petitioner’s non-industrial
occupational disease was worsened over time by his job, that question is not for this Couﬁ to
decide. This Court must decide whether the Appeals Officer could have come to the conclusion

that she did. (Hilton Hotels Corp., Id.) Even if this Court would have decided this case differently,

as a court of appeal, this Court is simply not permitted to substitute its. judgment for the

administrative officer that ultimately decided this case. (NRS 233B.135(3); Titanium Metals

Corp., Id.)

In conclusion, Petitioner’s entire argument rests on establishing an exacerbation claim
under NRS 616C.175. However, that statute only applies to acute exacerbations of non-industrial -
conditions. Petitioner is alleging an exacerbation over time to a non-industrial condition which is

simply not conferplated by NRS 616C.175 or any other statutory mechanism which Respondents

| are aware of. Without a legal framework to establish a claim, Petitioner’s arguments must fail. The
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Appeals Officer’s Decision was legally proper and supported by substantial evidence. This

Petition must be denied and the Appeals Officer affirmed.
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1 V1.

2 CONCILUSION
3 Based upon the foregoing, the Appeals Officer’s Decision and Order was appropriate. The
4 || Appeals Officer’s Decision and Order was based on sound legal theories and factual conclusions

5 || that are amply supported by the record.
Therefore, Respondents respectfully ask this Court to affirm the Appeals Officer’s
Decision and Order and deny Petitioner’s Petition for Judicial Review.

Dated this 0(/ day of April, 2018,

Respectfully}ub’m)

10 LEWLS,/BRISBV, LS,@ISGAARD & SMITH,

12 2

O 0 N Oy

13 (3. Sahara Ave. Ste. 300
' / e§/Vegas, Nevada 89102
14 _ " { Atforney for Respondents
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1 CERTIFICATE OF COMPLIANCE
2 [ hereby certify that I have read this appellate brief and, to the best of my know[edge,
3 || information, and belief, it is not frivolous or interposed for any improper purpose, I further certify
4 || that this brief complies with all applicable Nevada Rules of Appellate Procedure, in particular
S ||NRAP 28(e), which requires every assertion in the brief regarding matters in the record to be
6 || supported by appropriate references to the record on appeal. I understand that I may be subject to
7 | sanctions in the event that the accompanying brief is not in conformity with the requirements of
8 || the Nevada Rules of Appellate procedure.
0 Dated this &'of April, 2018,
10 Respectfully submitted,
11 LEWIS BRIS AARD & SMITH LLp
12| ///
13 By 4 // 5,
14 AN . SCHWARTZ, ESQ. (005125)
o 0 W. Sahara Ave. Ste. 300
15 ; s Vegas, Nevada 89102
/// k Attorneys for Respondents
16 /
' v
17 /
4
e
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the ﬂ ™
day of April, 2018, service of the attached RESPONDENTS’ ANSWERING BRIEF was made
this date by depositing a true copy of the same for mailing, first class mail and electronic service,
as follows:
Lisa Anderson, Esq.
GREENMAN, GOLDBERG, RABY & MARTINEZ,
601 South Ninth Street
Las Vegas, NV 89101

City of Henderson

- Attn: Sally Thmels

P.O.Box 95050, MSC 127
Henderson, NV 89009-5050

CCMST
Sue Riccio
P.0O. Box 35350

' Las Vegas, NV 89133

T~ An efiployee of LEWIS BRISBOIS BISGAARD &
SMITH LLp
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A-17-759671-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Worker's Compensation COURT MINUTES May 07, 2018
Appeal '
A-17-759871-) Jared Spangler, Petitioner(s)

Vs,

Henderson City of, Respondeni(s)
May 07,2018 3:00 AM Petition for Judicial Review

HEARDBY: Scotti, Richard F. - COURTROOM: Chambers
COURT CLERK: Haly Pannullo |

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- The Court notes that it has not yet received a courtesy copy of the Transmittal of the Record on

Appeal filed 9/12/2018. The Court instructs Petitioner to provide a courtesy copy of the Record on
- Appeal to Chambers no later than Friday, May 11,2018, before noort.

This matter is hereby CONTINUED to the May 16, 2018 Chambers Calendar,

CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Haly Pannullo, to
all registered parties for Odyssey File & Serve  hup/05/09/18

PRINT DATE: 05/09/2018 Pagelof1 Minutes Date:  May 07, 2018
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A-17-759873-)
DISTRICT COURT
CLARK COUNTY, NEVADA

Worker's Compensation COURT MINUTES May 16, 2018
Appeal
A-17-759871-) Jared Spangler, Petitioner(s)

vs.

Henderson City of, Respondent(s)
May 16, 2018 3:00 AM Petition for Judicial Review
HEARD BY: Scotti, Richard F. COURTROOM:

COURT CLERK: Madalyn Kearney
JOURNAL ENTRIES

- The Court GRANTS Petitioner 5 Petition for Judicial Review, REVERSES the Decision and Order
dated July 20, 2017, and REMANDS this matter back to the Appeals Officer for further proceedings.
The Appeals Officer committed clear error of law, as explained below,

Petitioner claims that, in the course of his employment he incurred an aggravation g his pre-existing
heating loss.. The Appeals Officer wrongly. concluded that the injury was not compensable for
several invalid reasons., First, the Appeals Officer wrongly held that this matter was governed by
NRS 616B.612 which prevented Petitioner from recovering because the origin of the injury did not
arise out of and in the course of employment. The Appeals officer failed to consider NRS 616.175(1)

which perthits compensation for certain pre-existing conditions where the origin of the injry did not
arise out of and in the course of employment, but the aggravation did. Second, the Appeals Officer
wrongly concluded that the aggravation of the preexisting injury did not arise by an accident, by
interpreting the term accident too narrowly. The term accident is defined in NRS 616A.030 a5 an
unexpected or unforeseen event happening suddenly and violently, with or without human fault,
and produgcing it the, time objectlve symptoms of an injury. The Court interprets NRS 616A.030 to
mean that each incident of a loud noise, which destroys those parts of the human body.responsible
for hearing, is a separate accident. Such destruction each occasion is sudden and violent. Further,
such accidenty that destroy hearing are pbjective at the Hme in that the harm done to the earis
capable of objective, as opposed to subjective, evaluation. The term accident does not requiire that
some person discovered the objective evidence at the timé of the accident, only that such objective
indicia of the injury arose at the time. Third, the Appeals Officer wrongly placed the entire burden
on the Petitioner to prove by a preponderance of that the claim was compensable. NRS 616C.175
places theinitial birden on the Petitioner to demonstrate, by a preponderarice of the evidence, that he
PRINT DATE:  05/17/2018 Pagelof2 Minutes Date: ~ May 16, 2018
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A-17-759871-

had a preexisting condition, and that the preexisting condition was aggravated by an accident in the
course of an in his employment, resulting in a subsequent injury, Then the burden shifis to the
insurer to prove, by a preponderance of the evidence, that the subsequent injury is not a substantial
contributing cause of the resultirig ¢ondition, This matter is remanded back to thé Appeals Officer to
conduct a further hearing and applying the law as set forth herein. In this further hearing the
Appeals Officer must re-evaluate the evidence, to determiné whether Petitioner suffered accidents in
the course.of his employment which aggravated his preexisting conditions, and then to determine
whether the insurer met its burden of proving, by a preponderance of the evidence, that the
subsequent injury was not a substantial contributing cause of the Petitioners aggravation toa
preexisting injury, The Court elects not to consider, at this time, Petitioner s other argtiments of
errors, and confention of lack of substantial evidence, The Petitioner shall prepare the proposed
order, consistent herewith, adding appropriate context as appropriate, and correcting for any
scrivener errors.

CLERK'S NOTE: A copy of this minute order.was placed in the attorney folder(s) of: Daniel
Schwartz, Esq. (Lgwis Brisbois Bisgaard & Smith LLP) and Lisa Anderson, Esq. (Greenman,
Goldbeérg, Raby & Martinéz) / mk 5/17/18

PRINT DATE:  05/17/2018 Page 2 0f2 Minutes Date:  May 16, 2018
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Greenman Goldberg Raby Martinez [ s

Electronically Filed
' 6/18/2018 11:28 AM
' , Steven D. Grierson
CLERK OF THE COUET
1| ORDG C&(wf g cand
THADDEUS J. YUREK III, ESQ.
2 || Nevada Bar No. 011332
3 || LISA M, ANDERSON, ESQ,
Nevada Bar No, 004907
4 || GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street
3 || Las Vegas, Nevada 89101
6 || Phone: (702) 384-1616
Facsimile: (702) 384-2990
7 || Bmail: landerson@ggrmlawfirm.com
g Attorneys for Petitioner
o DISTRICT COURT
§ 10 CLARK COUNTY, NEVADA
11 '
£ D SPANGLER, -
S et ) PLEASE NOTE
: Petitioner ) DEPARTMENT CHANGE
i013 )
14 vs. ) CASENO. : A-17-759871-]
: ) DEPT. NO. : /g;wm" 72
15|| CITY OF HENDERESON, CANNON ) 7 S~
COCHRAN MANAGEMENT )
16 || SERVICE, INC., and THE DEPARTMENT )
17|| OF ADMINISTRATION, HEARINGS )
DIVISION, )
18 )
. —Respondents, ... SR
19 P - %
20 ' :
ORDER GRANTING PETITION FOR JUDICIAL REVIEW
21
” This matter came before this Court on the Petition for Judicial Review filed by the
23 || Petitioner, JARED SPANGLER. Petitioner was represented by LISA M. ANDERSON, ESQ.
24 || of the law firm of GREENMAN GOLDBERG RABY & MARTINEZ, Respondents, CITY OF
25 HENDERSON and CCMSI, were represented by JOEL P. REEVES, ESQ. of the law firm
26
LEWIS BRISBOIS BISGAARD & SMITH. No other parties were present or represented,
27
28
[l voluntary Dismissal 3 : e
lnvulunt?ry Es);;lléisszal %ﬂg;mm;ﬁ}uuddggrgg:a
I Stipulated Dismissal L] Default Judgrment
JUN 11208 Motion to Dismiss by Deftls) | [Jjudgment of Arbitration R
~ V248

Case Number: A-17-759871-J




1 Petitioner claims that, in the course ofhis employment, he incurred an aggravation to his
2 pre-existing hearing loss. The Appeals Officer concluded that the injury was not compensable
3 o
for several invalid reasons.
4
5 First, the Appeals Officer wrongly held that this matter was governed by NRS 616B.612
6 || which prevented Petitioner from recovering because the origin of the injury did not arise out of
7|l and in the course of employment. The Appeals Officer failed to consider NRS 6 16C.175(1)
81\ which permits compensation for certain pre-existing conditions where the origin of the injury
9
s did not arise out of'and in the course of employment, but the aggravation did.
G o 10
Y i b
ol NRS 616C.175(1) states:
58 11
g
TE 12 1. The resulting condition of an employee who:
A % (a) Hasapr eexisting condition from a cause or origin that did
’ig 13 not arise out of or in the course of the employee’s current or past
28 14 employment; and
p - (b) Subsequently sustains an injury by accident arising out of
g"‘ 15 and in the course of his or her employment which aggravates,
@ precipitates or accelerates the preexisting condition,
& 16 = shall be deemed to be an injury by accident that is compensable
> P
U 17 pursuant to the ploviqions of chapters 616A to 616D, inclusive, of
o NRS, unless the insurer can prove by a preponderance of the
& 18 ev1dence that the subsequent injury is not a substantial
o g}ﬁ,_, — 151 coniributing cause of the resulting condition _ S
('“J 20 Second, the Appeals Officer wrongly concluded that the aggravation of the pre-existing

21 || injury did not arise by an accident, by interpreting the term accident too narrowly. The term
accident is deﬁﬁed in NRS 616A.030 as an unexpected or unforeseen event 11appe1ﬁﬁg suddenly
and violeptly, with or without human fault, and producing at the time objective symptoms of an
injury. The Court interprets NRS 616A.030 to mean that each incident of a loud noise, which
26 || destroys those parts of the human body responsible for hearing, is a separate accident, Such
27| destruction each occasion is sudden and violent. Further, such accidents that destroy heating

are objective at the time in that the harm done to the ear is capable of objective, as opposed to
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subjective, evaluation. The term accident does not require that some person discovered the
objective evidence at the time of the accident, only that such objective indicia of the injury arose
at the time.

NRS 616A.030 defines “accident” as:

“Accident” means an unexpected or unforeseen event happening
suddenly and violently, with or without human fault, and
producing at the time objective symptoms of an injury,

Third, thé Appeals Officer wrongly placed the entire burden on the Petitioner to prove
by a preponderance of the evidence that the claim was compensable. NRS 616C.175 placed the
initial burden on the Petitioner to demonstrate, by a preponderance of the evidence, that he had
a pre-existing condition, and that the pre-existing condition was aggravated by an accident in
the course of his employment, resulting in a subsequent injury, Then the burden shifis to the
insurer to prove, by a preponderance of the evidence, that the subsequent injury is not a
substantial contributing cause of the resulting condition,

This maiter is remanded back to the Appeals Officer to conduct a further hearing and

applying the law as set forth heréin. In this further hearing, the Appeals Officer must reevaluate

Crdenman Goldhere |
[\ [\ |\ N [N N [\*] no s
~J ON wn A (%) N — o \O|

[\
[ee]

the evidence, to determine whether Petitioner suffered accidents in the cours';»)}h_i; employment
which aggravated his pre-existing bonditions, and then to determine the course of his
employment which aggl'évated his pre-existing conditions, and then to determine whether the
insurer met its burden of proving by a preponderance of the evidence, that the subsequent injury
was not a substantial contributing cause of the Petitioners aggravation to a pre-existing injury.
The Court elects not to consider, at this time, Petitioner’s other arguments of errors, and

contention of lack of substantial evidence.
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IT IS HEREBY ORDERED that the Petition for Judicial Review is GRANTED and the
Appeals Officer’s Decision and Order of July 20, 2017 is REVERSED and REMANDED to the

Appeals Officer for further proceedings in light of the clear error of law.

+
Dated thisLdayof QV«’\L , 2018.

CHARD F ‘ COTTI
DISTRICT COURT JUDGE
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DATED thisl i day of June, 2018.

GREENMAN, GOLDBERG, RABY & MARTINEZ

LISA M. ANDERSON, ESQ.
evada Bar No. 4907

GABRIEL A. MARTINEZ, ESQ.

Nevada Bar No. 326

601 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Petitioner

entered in the above-entitled matter on the 18" day of June, 2018, a copy of which is attached.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of GREENMAN,GOLDBERG,
RABY & MARTINEZ, and that on the ﬁ%ﬁyof June, 2018, I caused the foregoing document
entitled NOTICE OF ENTRY OF ORDER to be served upon those persons designated by parties
in the E-Service Master List for the above-referenced matter in the Eighth Judicial District Court
cFiling System in accordance with the mandatory electronic service requirements of
Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules and
depositing a true and correct copy in a sealed envelope, postage fully prepaid, addressed as
follows:

Daniel L. Schwartz, Esq.
LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue

Suite 300, Box 28
Las Vegas, Nevada 89102

(¢

-

— ‘. )
An Employee of GREENKIAN] GOLDBERG, RABY & MARTINEZ
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Steven D, Grierson
CLERK OF THE COURT,
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THADDEUS J. YUREK IIT, ESQ.
Nevada Bar No, 011332

LISA M. ANDERSON, ESQ.
Nevada Bar No. 004907
GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street

Las Vegas, Nevada 89101

Phone: (702) 384-1616

Facsimile: (702) 384-2990

Email: landerson@ggrmlawfirm.com
Attorneys for Petitioner
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DISTRICT COURT
CLARK COUNTY, NEVADA
JARED SPANGLER, et g
) PLEASE NOTE
Petitioner ) DEPARTMENT CHANGE
)
Vs, ) CASENO. : A-17-759871-]
: ) DEPT. NO. : %vm’ a
CITY OF HENDERESON, CANNON ) (7 S
COCHRAN MANAGEMENT ) :
SERVICE, INC., and THE DEPARTMENT )
OF ADMINISTRATION, HEARINGS )
DIVISION, )
)
- e .Respondents..— - - ) —
) \

ORDER GRANTING PETITION FOR JUDICTAL REVIEW

This matter came before this Cowrt on the Petition for Judicial Review filed by the
Petitioner, JARED SPANGLER. Petitioner was represented by LISA M. ANDERSON, ESQ.
of the law firm of GREENMAN GOLDBERG RABY & MARTINEZ. Respondents, CITY OF

HENDERSON and CCMSI, were represented by JOEL P, REEVES, ESQ. of the law firm

LEWIS BRISBOIS BISGAARD & SMITH, No other parties were present or represented.

Ll voluntary Dismissal Summ
: 7~ ary Judgmenit
| Involuntary Dismissal ;[:?Stipulated Juc?gment
1K Stlpglated Dismissal CIDefault judgrnent
2 Motion to Disrnlss by Daft(s) [ Dudgment of Arhitratlon

JUN 112016

Case Number: A-17-759871-J
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Petitioner claims that, in the course ofhis employment, he incurred an aggravation to his
pre-existing hearing loss. The Appeals Officer concluded that the injury was not compensable

for several invalid reasons.

First, the Appeals Officer wrongly held that this matter was governed by NRS 616B.612
which prevented Petitioner from recovering beoause the origin of the injury did not arise out of
and in the course of employment. The Appeals Officer failed to consider NRS 616C.175(1)
wlnch permits compensation for certain pre-existing conditions where the origin of the i injury
did not arise out of and in the course of employment, but the aggravation did.

NRS 616C.175(1) states:

1. Theresulting condition of an employee who:

(a) Has a preexisting condition from a cause or origin that did
not arise out of or in the course of the employee’s current or past
employment; and

(b) Subsequenﬂy sustains an injury by accident arising out of
and in the course of his or her employment which aggravates,
precipitates or accelerates the preexisting condition,
= shall be deemed to be an injury by accident that is compensable
pursuant to the provisions of chapters 616A to 616D, inclusive, of
NRS, unless the insurer can prove by a preponderance of the
ev1dence that the subsequent injury is not a substantial

- contributing cause.of the resulting condition, —- -« weeee oo e

Second, the Appeals Officer wrongly concluded that the aggravation of the pre-existing
injury did not arise by an accident, by interpreting the term accident too narrowly. The term
accident is deﬂﬁed in NRS 616A.030 as an unexpected or unforeseen event happening suddenly
and violenﬂy, with or without human fault, and producing at the time objective symptoms of an
injury. The Court interprets NRS 616A.030 to mean that each incident of a loud noise, which
destroys those parts of the human body responsible for hearing, is a separate accident. Such
destruction each occasion is sudden and violent, Further, such accidents that destroy hearing

are objective at the time in that the harm done to the ear is capable of objective, as opposed to

2




1 || subjective, evaluation. The term accident does not require that some person discovered the
2 objective evidence at the time of the accident, only that such objective indicia of the injury arose
3 at the time. |
4
5 NRS 616A.030 defines “accident” as:
6 “Accident” means an unexpected or unforeseen event happening
suddenly and violently, with or without human fault, and
7 producing at the time objective symptoms of an injury,
8 Third, thé Appeals Officer wrongly placed the entire burden on the Petitioner to prove
;{ ,, 1? by apreponderance of the evidence that the claim was compensable. NRS 61 6C.17.5 placed the
* 2:: g 1 initial burden on the Petitioner to demonstrate, by a preponderance of the evidence, that he had
g« § 12 || & pre-existing condition, and that the pre-existing condition was aggravated by an accident in
Y2
E"é 13 11 the course of his employment, resulting in a subsequent injury. Then the burden shifis to the
o'y
fiq 14 insurer to prove, by a preponderance of the evidence, that the subsequent iﬂjllll'y is not a
3’3‘2 iz substantial contributing cause of the resulting condition, -
(?? 17 "This matter is remanded back to the Appeals Officer to conduct a further hearing and
' ;*”;: 18 || applying the law as set forth heréin. In this further hearing, the Appeals Officer must reevaluate
* g - 19 the é{}ideiicé, o determine whether Petitioner suffered agc;dentsn_l%he -65111'sé of hié emi;iéyﬁén-t.
20 which aggravated his pre-existing 6onditions, and then to determine the course of his
z; employment which agg‘évated his pre-existing conditions, and then to determine whether the
23 insurer met its burden of proving by a preponderance of the evidence, that the subs';equent injury
24 || was not a substantial contributing cause of the Petitioners aggravation to a pre-existing injury,
25| The Court elects not to consider, at this time, Petitioner’s other arguments of errors, and
20 contention of lack of substantial evidence.
27
28
3
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ITIS HEREBY ORDERED that the Petition for Judicial Review is GRANTED and the
Appeals Officer’s Decision and Order of July 20, 2017 is REVERSED and REMANDED o the

Appeals Officer for further proceedings in light of the clear error of law.

.
Dated this “ day of \l vat , 2018,

KICHARD F. SCOTTI
DISTRICT COURT JUDGE

Submitted by:

LISA M. ANDERSON, ESQ.

Nevada Bar No. 004907

GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street

Las Vegas, Nevada 89101

(702) 384-1616

Attorneys for Petitioner

Approved as to for ;anvmt

LEWIS SBO AARD & SMITH

/L ¥ VES ESQ

Suite 300, Box 28
Las Vegas, Nevada 89102
Attorneys for Respondent
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DANIEL L. SCHWARTZ, ESQ.

Nevada Bar No. 5125

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave. Ste. 300

Las Vegas, Nevada 89102

Telephone: (702) 893-3383

Facsimile: (702) 366-9563

Email: daniel.schwartz(@lewisbrisbois.com
Attorneys for Respondents,

City of Henderson and Cochran
Management Services, Inc. (CCMSI)

DISTRICT COURT
CLARK COUNTY, NEVADA

JARED SPANGLER, ,
CASE NO.: A-17-759871-]
Petitioner,
DEPT NO.: 1II
\2

CITY OF HENDERSON, CANNON
COCHRAN MANAGEMENT SERVICES,
INC. (CCMSD), THE DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE,

Respondents.

S © NOTICEOFAPPEAYL, — ~ & 7 7~ T

TO: JARED SPANGLER, Petitioner

TO: LISA M. ANDERSON, ESQ., Respondent’s Attorney

NOTICE IS HEREBY GIVEN that Respondents, CITY OF HENDERSON and CANNON
COCHRAN MANAGEMENT SERVICES, INC. (CCMSI), (hercinafter referred to as
“Respondents™), in the above-entitled action, hereby appeal to the Supreme Court of the State of

Nevada from the attached “Order” entered in this action on or about June 18, 2018 which granted
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Petitioner’s Petition for Judicial Review and the “Notice of Entry of Order” filed on or about June 19,

2018,

DATED this _4— day of July, 2018.

Respectfully submitted, I

/
-BISGAARD & SMITH LLP
o

,%N E) 7 CHWARTZ ESQ.

S TEWISBRISBOIS BISGAARD & SMITH, LLP
2310 /West Sahara Avenue, Suite 300, Box 28
Las Vegas Nevada 89102
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the 2‘“{ day of
July, 2018, service of the foregoing NOTICE OF APPEAL was made this date by depositing a true
copy of the same for mailing, first class mail and/or electronic service, as follows:

Lisa Anderson, Esq. »
GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street

Las Vegas, NV 89101

City of Henderson

Attn: Sally Thmels

P.O. Box 95050, MSC 127
Henderson, NV 89009-5050

CCMSI

Sue Riccio

P.O. Box 35350

Las Vegas, NV 89133

A AKX oo B

~An efpployee of LEWIS BRISBOIS BISGAARD & SMITH LLp
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1 DISTRICT COURT
CLARK COUNTY, NEVADA

2
AFFIRMATION
3 Pursuant to NRS 239B.030
4
The undersigned does hereby affirm that the preceding document,
5
y NOTICE OF APPEAL
7 filed in case number: A-17-759871-J1
8 0
}é Document does not contain the Social Security number of any person.
9 .
-OR -
10 .
O Document contains the Social Security number of a person as required by:
11 '
0 A specific state or federal law, to wit;
12
13
- or -
14 .
0 For the administration of a public program
15
- 0r -
16 ‘
0 For an application for a federal or state grant
17
- 0r -
s £ e _ . L

] Confidential Family Court Information Sheet

19 (NRS 125.130, NRS 125.230 and NRS 12537@

<

20 7 | ‘ =

21 || Date: /‘%//(Tl} M/
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22 . ey
. ~T--IDANIEL L. SCHWARTZ, ESOQ.
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24 / RESPONDENTS
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Electronically Filed
6/19/2018 11:26 AM
Steven D, Grierson

CLERK OF THE COU
NEOJ ’4 WS A%mw s
LISA M. ANDERSON, ESQ.
Nevada Bar No. 4907
GABRIEL A, MARTINEZ, ESQ.
Nevada Bar No. 326
GREENMAN GOLDBERG RABY & MIARTINEZ
601 South Ninth Street
Las Vegas, Nevada 89101.
Phone: 702.384.1616 ~ Fax: 702.384,2990
Email: landerson@ggrmlawfirm.com
BEmail; gmartinez@ggrmlawfirm.com
Attorneys for Petitioner

DISTRICT COURT

CLARK. COUNTY,NEVADA
JERAD SPANGLER,

Petitioner

A-17-759871-]
I

CASE NO.
DEPT. NO.

VS,

CITY OF HENDERSON, CANNON
COCHRAN MANAGEMENT
SERVICES, INC., and THE
DEPARTMENT OFADMINISTRATION,
HEARINGS DIVISION,

Respondents,
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NOTICE OF ENTRY OF ORDER

TO:  All parties of interest.

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an Order was
17} .
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entered in the above-entitled matter on the 18% day of June, 2018, a copy of which is

DATED this [ I*+5 day of Tune, 2018,

GREENMAN, GOLDBERG, RABY & MARTINEZ

UM

LISA M. ANDERSON, ESQ.
evada Bar No. 4907
GABRIEL A. MARTINEZ, ESQ.
Nevada Bar No, 326
601 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Petitioner

attached,
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CERTIFICATE OF SERVICE

1
9 Pursuant to NRCP 5(b), I certify that I am an employee of GREENMAN,GOLDBERG,
3 || RABY & MARTINEZ, and that on the ﬁ%ﬁ‘yof June, 2018, I caused the foregoing document
4 entitled NOTICE OF ENTRY OF ORDER to be served upon those persons desi gnated by parties
5 _
in the B-Service Master List for the above-referenced matter in the Eighth Judicial District Coutt
6
7 cFiling System in accordance with the mandatory electronic service requirements of
8 || Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules and
9 depositing a true and correct copy in a sealed envelope, postage fully prepaid, addressed as
g 10 follows:
g¢ U
SR Daniel L., Schwartz, Esq,
ke 121] LEWIS BRISBOIS BISGAARD & SMITH
- é 13 || 2300 West Sahara Avenue
B Suite 300, Box 28
" 14|| Las Vegas, Nevada 89102
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2 16 -~
& g7
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Facsimile: (702) 384-2990
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- This matter came before this Court on the Petition for Judiclal Review filed by the
o3 || Petitioner, TARED SPANGLER, Petifioner was represented by LISA M. ANDERS ON, E3SQ,
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26
LEWIS BRISBOIS BISGAARD & SMITH, No other parties were present or represented,
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1 Petitioner claims that, in the course of his employment, he incutred an aggravation to his
pre-existing hearing loss, The Appeals OFficer concluded that the injury was not compensable

for several invalid reasons.

Tiirst, the Appeals Officer wrongly held that this matter was governed by NRS 616B.,612

and in the course of employment. The Appeals Officer failed to consider NRS 616C.175(1)

which permits compensation for certain pre-existing conditions whete the origin of the injury

2
3
4
5
6 || which prevented Petitioner from reéovering because the origin of the injury did not arise out of
7
8
9
0

did not arise out of and in the course of employment, but the aggravation did.

e 1
- }% NRS 616C.175(1) states:
Y g 11 ,
ﬁ E 19 1. The resulting condition of an employee who:
o3 é (a) Hasa pleex1st1ng condition from a cause or origin that did
& 13 not atise out of or in the course of the employee’s current or past
24 14 employment; and
e - b) Subsequently sustains an injury by accident arising out of
g«f 15 and in the course of his or her employment which aggravates,
;‘3 precipitates or accelerates the preexisting condition,
& 16 ~ shall be deemed to be an injury by accident that is compensable
(I 17 pursuant to the provisions of chapters 616A to 616D, inclusive, of
& ' NRS, unless the insurer can prove by a pr eponde1 ance of the
& 18 ev1dence that the subsequent injury is not a substantlal
% Lo contributing cause of the resulting condition, )
— R SO (55, SN B S
,u 20 Second, the Appeals Officer wiongly concluded that the aggravation of the pre-existing

21| injury did not arise by an accident, by interpreting the term accident too narrowly, The term

22
23
24
25

26 || destroys those parts of the uman body responsible for hearing, is a separate accident, Such

accident is defined in NRS 616A.030 as an unexpected ot unforeseen event happening suddenly
and violently, with or without human fault, and producing at the time objective symptoms of an

infury. The Court interprets NRS 616A.030 to mean that each incident of a loud nois e, which

271 destruction each occasion is sudden ancl violent, Further, such acoidents that destroy hearing

28| are objective at the time in that the haim done to the ear is capable of objective, as opposed to

2
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subjective, evaluation. The term accldent does not require that some petson discovered the
objective evidence at the time of the accident, only that such abjective indicia of the injury arose
af the time, |

NRS 616A.030 defines “accident” as:

| “Accident” means an umexpected or unforeseen event happening
suddenly and violently, with or without human fault, and
producing at the time objective symptoms of an injury.

Third, the Appeals Officer wrongly placed the entire burden on the Petitioner to prove
by a preponderance of the evidence that the claim Vlvas compensable. NRS 616C, 17'5 placed the
initial burden on the Petitioner to demonstrate, by a preponderance of the evidence, that he had
a pre-existing condition, and that the pre-existing condition was aggravated by an accident in
fhe course of his employment, resulting in a subsequent infury, Then the burden shifis to the
insu;e-r to prove, by a preponderance of the evidence, that the subsequent injury is not a
substantial contributing cause of the resulting condition, |

This matter is remanded back to the Appeals Officer to conduct a further hearing and

applying thelaw as set forth heréin, Inthis further hearing, the Appeals Officer must reevaluate

{[the-evidence, to determine-whether Petitioner suffered-accidentsin the course of hig employment”

which aggravated his pre-existing -oonditions, and then to determine the course of his
employment which aggraivated his pre-existing conditions, and then t(; determine whether the
insurer met its burden of proving by a preponderance of the evidence, that the subsequent infury
was not a substantial contributing cause of the Petitioners aggravation to a pre-existing injury.
The Court elects not to consider, at th§s time, Petitioner’s other arguments of errors, and

contention of lack of substantial evidence.
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IT IS HEREBY ORDERED that the Petition for Judicial Review is GRANTED and the

Appeals Officer’s Decision and Order of July 20, 2017 is REVERSED and REMANDED to the

Appeals Officer for further proceedings inlight of the clear error of law.

¥k
Datedthis_u__day of ([V“" , 2018,

o

(-

CHARD T. $60TTI
DISTRICT COURT JUDGE

o

Submitted by:

GREENMAN, GOLDBERG, RABY & MARTINEZ

< AN

LISA M., ANDERSON, ESQ.

Nevada Bar No. 004907

GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street

Las Vegas, Nevada 89101

(702) 384-1616

Attorneys for Petitioner

Appioved “as to formrafd co nt_ A T T T e

LEWIS ISBO - SGAARD&SMITH S

E VE’ S, BSQ,

/ad Bar No, 013231
2800 West Sahara Avenue
Swite 300, Box 28

Las Vegas, Nevada 89102
Attorneys for Respondent
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MOT

DANIEL L. SCHWARTZ, ESQ

Nevada Bar No. 5125

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave. Ste. 300

Las Vegas, Nevada 89102

Telephone: (702) 893-3383

Facsimile: (702) 366-9563

Email: daniel.schwartz@lewisbrisbois.com
Attorneys for Respondents,

| City-of Henderson and Cochran - e -

Management Services, Inc. (CCMSI)
| DISTRICT COURT
CLARK COUNTY, NEVADA

JARED SPANGLER,
Petitioner, CASENO.: A-17-759871-]

v. - DEPTNO.: I

CITY OF HENDERSON, CANNON
COCHRAN MANAGEMENT SERVICES,

INC. (CCMSI), THE DEPARTMENT OF HEARIR f_% REQUIRED
ADMINISTRATION, HEARINGS DIVISION, DATE: 7]\
APPEALS OFFICE,

TIME: [\/\/3( m,ﬂ? o

Respondents.

RESPONDENTS’ MOTION FOR STAY PENDING SUPREME COURT AP‘PEAL AND
MOTION FOR ORDER SHORTENING TIME

COMES NOW the Respondents, CITY OF HENDERSON and CANNON COCHRAN
MANAGEMENT SERVICES, INC. (CCMSI), (hereinafter referred to as “Respondents™), by and
through their attorneys, DANIEL L. SCHWARTZ, ESQ., and LEWIS, BRISBOIS, BISGAARD
& SMITH, LLP, and move this Court for a Motion for Stay pending Supreme Court appeal and an
Order Shortening Time for this Motion to be heard before or shortly after the deadline for

obtaining a stay.

’ 270
4830-2323-0828.1 / _
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This Motion is made and based upon the papers and pleadings on file herein, and the|
attached Points and Authorities and any arguments of counsel on this matter.
DATED this ?‘fj day of July, 2018.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

L
/ﬁﬁ SCHAVARTZ, ESQ.
= aBa 0. 5125
0W. ahala Avenue, Suite 300, Box 28

< s Vegas, NV 89102-4375
: / g Attorneys for the Respondents
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AFFIDAVIT IN SUPPORT OF ORDER SHORTENING TIME AND TEMPORARY STAY |

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

I, JOEL P. REEVES, ESQ., do herby swear under penalty of perjury that the assertion of

this affidavit are true, that:

I Affiant is an attomey authorized and duly licensed to plactlce law in the State of]

Nevada and is one of the attorneys of 1ec01d for Reopondems

2. This affidavit is made in support of an ex-parte order shortening time for this

Motion for Stay to be heard.

3. Affiant has personal knowledge of all matters set forth herein, except those matters
stated on information and belief, and is competent to testify thereto.

4, That NRAP Rule 8(a)(1) requires that Appellants mové first in the District Court
for a Stay of the underlying Order Granting Petition for Judicial Review, filed on June 18,2018.

5. The above-named Affiant has good cause to request this Court for an Order

Shortening time. NRS 616C.375 mandates that an Appeals Officer’s Decision and Order shall not

be stayed unless the District Court issues an Order of Stay within thirty (30) days from the date of
the Decision and Order. Further, NRAP 4(a)(1) requires that the subject Order be appealed within
thirty (30) dayé from the date of the Order. Therefore, this Motion cannot be heard in the normal
course.

6. The time for appeal in this matter expires on or about July 23, 201 8.

7. In the absence of a stay, the Respondenté will be required to comply with this
Court’s Order and a new heaﬁng will commence before the Appeals Officer which may adversely

impact the Respondents and cause duplicative litigation.

4830-2323-0828.1 ' 272
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for the purpose of undue advantage.

Further Affiant sayeth naught.

SUBSCRIBED AND SWORN to before iy
this D™ day of July, 2018.

R

-DATED this 3 day of Julyy2018.

8. This Motion and request for Order Shortening Time is made in good faith and not|’

l T "";\~"_,'—
ec%

W@RW@BUC in and for said
County and State .

4830-2323-0828.1 -

26990-1176

% Appointment No, 98-42284-1

My Appt. Expires Nov 1, 2019

. R 5 i e
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ORDER SHORTENING TIME

GOOD CAUSE APPEARING THEREFOR,

IT IS HEREBY ORDERED that the time of hearing of the above-entitled matter

be, and the same will be heard, on the 2 f g%\ day of _j, ,J o/ 2018, at
(hou A2\ SAMAPME in Dept. No. IL., CornTTOT 2~

Jh

DATED this /./z ~day of July,2018. © — < - -

/Z%;%

,._,;’/ //"

DISTRICT COURT JUDGE

7

Respectf_u—]'lg; submitted by:

e %
& =
e — 6‘:’/;4 :
/ p . -
< = -
a LT
r - o
o T i

DAN{EL’L SPHWARTZ ESQ.
Neva aBarNo 5125

, f\EW}IS/ BRISBOIS BISGAARD & SMITH

2\%0/ W. Sahara Ave., Ste. 300, Box 28
Las Vegas, NV 89102
Attorneys for the Respondents
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1 ORDER GRANTING TEMPORARY STAY
2 Having reviewed the attached Affidavit in support of Order Granting Temporary Stay, and
3 || finding that good cause exists therefore, it is hereby ORDERED ADJUDGED AND DECREED
1
4 || thatatemporary stay shall be entered in this matter on this é_ﬁ‘i{kaay of \/!L L,Zt_/% , 2018, and
5 || continuing through the date of the hearing on Respondents’ Motion for Stay Pending Supreme
6 || Court Appeal. |
-7 - — DATED this /e’ day of, //NZV\/ ;2018
8
. P .,
o DISTRIET COURT JUDGE
NNH
H Respectfgﬂyvsﬁbﬁ}itted by: |
12 Ay
1 3 / “(‘//“,/',.— . 7, /,:;7/
T
14 IANIEL LPSCHWARTZ, ESQ.
L57 “NeyadaBar No. 5125
/,/’"' WIS BRISBOIS BISGAARD & SMITH
/16 || 2300 W. Sahara Ave, Ste. 300, Box 28
’ Las Vegas, NV 89102
17 || Attorneys for the Respondents
18
19
20
21
22
23
24
25
26
27
28
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NOTICE OF MOTION

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that Respondents’ Motion for Stay Pending Supreme Court
Appeal, a copy of Which is attached hereto, has been set for hearing by this Court on the
day of , 2018, in the aforementioned Departmentat  .m., or as soon thereafter
as counsel can be heard.

* DATED this -2 dayof‘_)i/_%; 2018, - - S

/
LEWIS BRISBOIS BISGA ARB&NSMITH LLp

By e
“\]TELL ”SCHWARTZ ESQ.
a/Bal No. 005125

O W. Sahara Ave. Ste. 300

e :
//”;’ - Lag Vegas, Nevada 89102
- T, 702.893.3383
» // \ Attorneys for the Respondents
‘ f
I
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L.
STATEMENT OF THE FACTS

On February 9, 2016, the Petitioner, JARED SPANGLER (hereinafter referred to as
“Petitioner™), alleges that has hearing loss and ringing in the ears which he attributes to job related
exposure to loud noises. The Petitioner was seen by Dr. Blake at Anderson Audiology where
hearing loss was noted. The Petitioner appears to have failed to have reveal his earlier 2005
denied hearing loss claim or that the Petitioner apparently has been working a dgsk job for the last
5-6 years. Further, Petitioner alsb failed to reveal that Employer modified his position after 2005
to avoid loud noises. (Record on Appeal p. 35)(hereinafter “ROA p. _ *)

The Employer’s Report ofv Industrial Injury or Occupational Disease notes a nearly one
month delay in reporting the hearing loss. (ROA p. 36) | |

The Employer’s First Notice of Injury or Occupational Disease notes that the Petitioner
alleges exposure to excessive loud noises and that he has had tinnitus for several yea;‘s. (ROA p.
37)

The Petitioner has previously filed a hearing loss claim in November of 2005. On
February 22, 2006, Dr. Manthei noted that the Petitioner’s family had a positive history of hearing
loss. He notedrthat MRI testing revealed that the Petitioner had revealed “a contrast enhancement
of the left internal auditory canal suggesting extrinsic compression from a neoplastic process of
the brain.” It was concluded that the Petitioner’s symptomatology was most likely due to a
nonindustrial component, and that the Petitioner’s hearing loss should not be considered to be/|
industrial in nature. A claim denial determination for the NovemBer 1, 2005, hearing loss claim
was issued on March 7, 2006. (ROA pp. 38-55) Petitioner did not contest this claim denial.

Hearing testing has been performed throughout the Petitioner’s employment with ;[he City
of Henderson. (ROA pp. 56-68)

As a result of hearing testing in October of 2015, on February 9, 2016, the Petitioner was
seen by Dr. Blake at Andersonn Audiology. A hearing loss was found which was deemed to be
suggestive of loss due to noise exposure. Again, it must be noted that there is no indication that

Petitioner informed Dr. Blake that he had been working a desk job for 5-6 years prior to this exam

4830-2323-0828.1 : 277
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and prior to that had a modified job to avoid loud noises. Furthermore, it does not appear that Dr.|
Blake had access to Petitioner’s entire file. (ROA pp. 69-72)

A medical release was signed by the Petitioner on February 9, 2016. (ROA p.73)

On March 2, 2016, the Petitioner was seen by Dr. Theobald who noted that, prior to his
employment Petitioner had hearing loss in both ears, but that his left was worse than his right,
prior to employment with Employer. It was noted that “there is a high likelihood that there is an
underlying condition that may be contributing to M. Spéng}er’s hearing loss in his left ear’*and|
that the Petitioner has a “possible tumor located in the area of the left cochlear nerve.” Job noise
exposure was also a potential cause of the hearing loss. It was recommended that the %’etitioner be
seen by a neuro-otélogist to assess the potential likelihood of left sided cochlear pathology. (ROA
pp. 74-76)

On March 15, 2016, a claim denial determination was issued. However, it was noted that
bills related to Dr. Theobold’s evaluation would be paid. (ROA p.77)

On March 28, 2016, the Petitioner appealed the claim denial determination. (ROA p.78)
This appeal was transterred directly to the Appeals Officer. (ROA p. 79)

On July 20, 2017, the Appeals Officer affirmed claim denial given that there was no
conclusive evidence that his hearing loss was related to his employrﬁent. (ROA pp. 3-11)
Petitioner filed the instant Petition seeking review of the Appeals Officer’s July 20, 2017 Decision
and Order. | L

On June 18, 2018, this Court reversed the Appeals Officer, finding that the Appeals Ofﬂcer
failed to consider NRS 616C.175(1), that the Appeals Officer interpreted the term “accident” too
narrowly, and that the Appeals Officer incorrectly placed the entire burden on Petitioner to prove
that the claim was compensable.

Respondents filed an Appeal with the Nevada Supreme Court to contest this Court’s June
18, 2018 Decision. Respondents now seek a stay of that Decision pending the Supreme Court

appeal.

4830-2323-0828.1 . : )78
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POINTS & AUTHORITIES

IL
JURISDICTION

NRAP 8(a)(1) provides this Court with authority to hear the instant Motion for Stay:

A party must ordinarily move first in the district court for the
following relief:

(A) a stay of the judgment or order of, or proceedings in, a
district court pending appeal or resolution of a petition to the
Supreme Court or- €Court of Appeals for an extraordinary -
writ;

(B) approval of a supersedeas bond; or

(C) an order suspending, modifying, restoring or granting an
injunction while an appeal or original writ petition is pending

NRES 233B.140 further provides that:

1. A petitioner who applies for a stay of the final decision in a contested
case shall file and serve a written motion for the stay on the agency and all
parties of record to the proceeding at the time of filing the petition for
judicial review. : ‘

2. In determining whether to grant a stay, the court shall consider the same
factors as are considered for a preliminary injunction under Rule 65 of the
Nevada Rules of Civil Procedure.,

3. In making aruling, the court shall:

(a) Give deference to the trier of fact; and

(b) Consider the risk to the public, if any, of. staying the
administrative decision.

The petitioner must provide security before the court may issue a stay.

For reference, NRCP Rule 65 provides in pertinent part as follows:

4830-2323-0828.1
26990-1176

(a) Preliminary injunction.

(1) Notice. No preliminary injunction shall be issued without notice
to the adverse party.

(2) Consolidation of hearing with trial on merits. Before or after the
commencement of the hearing of an application for a preliminary
injunction, the court may order the trial of the action on the merits to
be advanced and consolidated with the hearing of the application.
Even when this consolidation is not ordered, any evidence received
upon an application for a preliminary injunction which would be

admissible upon the trial on the merits becomes part of the record on

the trial and need not be repeated upon the trial. This subdivision
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(a)(2) shall be so construed and applied as to save to the parties any
rights they may have to trial by jury. -

(d) Form and scope of injunction or restraining order. Every order gra%nting
an injunction and every restraining order shall set forth the reasons for its
issuance; shall be specific in terms; shall describe in reasonable detail, and
not by reference to the complaint or other document, the act or acts sought
to be restrained; and is binding only upon the parties to the action, their
- - officers, agents, servants, employees, and attorneys, and upon those persons
in active concert or participation with them who receive actual notice of the
" order by personal service or otherwise. '

1L
LEGAL ARGUMENT

A,

Standard of Review
The standard for granting a stay was enunciated in the case of Kress v. Corey, 65 Nev. 1,

16-17, 189 P.2d 352, 360 (1948) as follows:

an order for a supersedeas or stay will only be granted on good
cause shown and where a proper case for exercise of the court's
discretion is made out. As a rule a supersedeas or stay should be
granted, if the cowrt has the power to grant it, [1] whenever it
appears that without it the object of the appeal or writ of error may
be defeated, or [2] that it is reasonably necessary to protect appellant
or plaintiff in error from irreparable or serious injury in the case of
reversal, and [3] it does not appear that appellee or defendant in
error will sustain irreparable or disproportionate injury, in case of
affirmance on the other hand, as a rule, a supersedeas or stay will
not be granted unless it appears to be necessary to prevent
irreparable injury or a miscarriage of justice. (citations
removed)(numeration added)

A party requesting a stay must also prove a reasonable likelihood of success on the merits.
Success on the merits for Petitions for Judicial review of a final decision of an agency is governed

by NRS 233B.135 as follows:

NRS 233B.135. Judicial review: Manner of conducting; burden
of proof; standard for review.

1. Judicial review of a final decision of an agency must be: (a)
Conducted by the court without a jury; and (b) Confined to the
record. In cases concerning alleged irregularities in procedure before
an agency that are not shown in the record, the court may receive
evidence concerning the irregularities.

4830-2323-0828.1 . 280
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2. The final decision of the agency shall be deemed reasonable and
lawful until reversed or set aside in whole or in part by the court.
The burden of proof is on the party attacking or resisting the
decision to show that the final decision is invalid pursuant to
subsection 3.
3. The court shall not substitute its judgment for that of the agency
as to the weight of evidence on a question of fact. The court may
remand or affirm the final decision or set it aside in whole or in part
if’ substantial rights of the petitioner have been prejudiced because
the final decision of the agency is: '
~ (a) Inviolation of constitutional or statutory provisions;
(b) In excess of the statutory authority of the agency;
“(¢) Made upon unlawful procedure; = T - ST
(d) Affected by other error of law;.
(e) Clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or '
(f) Arbitrary or capricious or characterized by abuse of
discretion.

The standard of review is whether there is substantial evidence to support the underlying
decision. The reviewing court should limit its review of administrative decisions to determine if

they are based upon substantial evidence. North Las Vegas v. Public Service Common, 83 Nev.

278,291, 429 P.2d 66 (1967); McCracken v. Fancy, 98 Nev. 30, 639 P.2d 552 (1982). Substantial

evidence is that quantity and quality of evidence which a reasonable man would accept as

adequate to support a conclusion. See, Maxwell v. SIIS, 109 Nev. 327, 331, 849 P.2d 267, 270

(1993); and Horne v. State Indus. Ins. Sys., 113 Nev. 532, 537, 936 P.2d 839 (1997).

When reviewing administrative decisions, this Court has held that, on factual

determinations, the findings and ultimate decisions of an agency are not to be disturbed unless

they are clearly erroneous or otherwise amount to an abuse of discretion. Nevada Industrial

Common v. Reese, 93 Nev. 115, 560 P.2d 1352 (1977).

An administrative determination regarding a question of fact will not be set aside unless it is

against the manifest weight of the evidence. Nevada Indus. Common v. Hildebrand, 100 Nev. 47,

51,675 P.2d 401 (1984).

4830-2323-0828.1 281
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B.

An Order Granting Stay is Appropriate
Until this Appealis Heard and Decided on its Merits

The Nevada Supreme Court has consistently held that a stay is appropriate under

circumstanc}es such as those th.at exist in the instant case. Kress, Id. In DIR v. Circus Cirousl, 101
Nev, 405, 41 1-12, 705 P.2d 645, 649 (1985), the Nevada Suplieme Court stated that an insurer’s
~proper procedure when aggrieved by a decision is to seek-a stay. The Nevada Supreme Court-has| -
-also recognized that a stay should be granted where it can be shown that the Appellant would
suffer irreparable injury during the pendency of the appeal, if the stay is not granted. White Pine

Power v. Public Service Commission, 76 Nev. 263, 252 P.2d 256 (1960).

The Nevada Supreme Court held, in Ransier v. SIIS, 104 Nev. 742, 766 P.2d 274 (1988),

that an insuref may not seek rec-oupment.of benefits paid to a claimant that were later found to be
unwarranted on appeal. However, it must be noted that NRS 616C.138 was recently modified to
allow insurers to recover amounts paid during the pendency of an appeal “from a health or
casualty insurer” if the insurer is found to be entitled to the same. However, if there is no health or
casualty insurer, Ransier applies and insurers cannot recover anything at all. Here, just as in most
cases, there is nothing to indicate whether Petitioner has health or casualty insurance. Furthermore,
under no circumstances could an insurer recover any wage replacement benefits such as temporary
partial disability or temporary total disability benefits.

In tflé instant case, an order granting a Stay of this Court’s decision is appropriate for the
reasons set forth herein. As will be discussed in great detail belowl,v this Court’s Decision was,
respectfully, issued under color of a legal error, Furthermore, the iny pai“[y that will be harmed by
the subject order will be the Respondents. Instead of attempting to relitigate this claim, this matter
should be put to the Supreme Court to avoid any duplicate proceedings. Indeed, if the Supreme
Court can resolve this matter, there is no need to send this case back down to. the Appeals Officer.
It would be patently unfair to force Respondents into duplicative litigation. Such litigation

represents irreparable harm to Respondents.

4830-2323-0828.1 _ 282
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This case is precisely the scenario in which a stay is appropriate. Respondents have shown U
a substantial likelihood of prevailing on the instant appeal and Respondents will be irreparably
harmed if the instant motion is not granted. Accordingly, Respondents contend that they have
made the requisite showing for the granting of a stay of the Appeals Officer’s decision until such
time as a hearing can be 'ébnducted on the merits of its appeal.
C.

Petitioner Will Not Be Harmed By the Granting of a Stay

Tn the instant case, Petitioner will not be harmed by the granting of this stay. There are no
pending emergency medical procedures which a Stay would prevent. Indeed, Petitioner’s claim
was already denied and this Dvecision remands for further determination. Petitioner would not be
harmed at all by a stay;.' |

The only potential for harm is to Respondents as the subject Order provides improper
instructions to the Appeals Officer regarding the burdens associates with each party and contains
incorrect assertions about the scope of workefs’ compensation in general. The only party which
stands to be harmed by a failure fo grant a stay is Respondents. Accordingly, Respondents have
again made the requisite showing for the granting of a stay of this Court’s decision until such time
as a hearing éan be conducted on the merits of Respondents” appeal.

o, .

Standard Regarding Merits of Underlying Appeal

As for the merits of the underlying appeal, it was the Petitioner, not Respondents, who had

the burden of proving his entitlement to any benefits under any accepted industrial insurance claim

by a preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100 Nev, 567,

688 P.2d 324 (1984); Johnson v. State ex rel. Wyoming Worker’s Compensation Div., 798 P.2d

323 (1990); Hagler v. Micron Technology, Inc., 118 Idaho 596, 798 P.2d 55 (1990).

In attempting to prove his case, the Petitioner has the burden of going beyond speculation
and conjecture. That means that the Petitioner must establish all facets of the claim by a
preponderance of all the evidence. To prevail, a Petitioner must present and prove more evidence

than an amount which would make his case and his opponent’s “evenly balanced.” Maxwell v.

4830-2323-0828.1 283
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SIIS, 109 Nev. 327, 849 P.2d 267 (1993); SIS v. Khweiss, 108 Nev. 123, 825 P.2d 218 (1992);]

SIIS v. Kelly, 99 Nev. 774, 671 P.2d 29 (1983); 3. A. Larson, the Law of Workmen’s

Compensation, § 80.33(a).
E.

The Subject Order Makes Several Improper Conclusions Regarding Workers’
' Compensation

This case is about a claimant who has a presexisting, non-industrial hearing loss which all
parties agree is not compensable. However, Petitioner is alleging that his employment, over time,
caused his pre-existing hearing loss to worsen. Administrator denied this claim as the state of
Nevada does not recognize a claim thata pre-existing non-industrial condition was worsened over
time by industrial causes. Further, Petitioner failed to establish that any one specific noise caused
his hearing loss, especially considering that he has been working a desk job for 5-6 years prior to
filing his claim. Without an allegation that his hearing loss was caused by a specific event, there is
simply no way to render Petitioner’s claim compénsable. The Appeals Officer recognized this
when she affirmed claim denial. |

However, this Court reversed the Appeals Officer and remanded for an analysis of NRS
616C.175(1) with an expanded definition of “accident” to include the consideration that each loud
noise which causes damage to the hearing as a separate accident. However, this holding does not
match up with what Petitioner is asking for and does not provide Petitioner with a mechanism to
prove that liis cumulative alleged hearing loss is industrial. Indeed, Petitioner has not alleged any
one single event that caused his hearing loss. He has alleged that over 'time. his hearing has
worsened. |

Considering this Court’s instructions, even if Petitioner could create a timeline of all the
loud noises from the time of his hire through the time that he filed the claim (notwithstanding the
fact that he did attempt to file a claim in 2005, was denied, aﬁd never contested the denial), if after
each noise occurred a potential claim arose, Petitioner waived any right to have such claifns
considered as industrial by not filing a claim. Per NRS 616C.015, injured employees must provide

written notice of an injury within seven (7) days. Per NRS 616C.020, injured employees mustfile

4830-2323-0828.1 - . 284
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a claim within ninety (90) days after ‘an accident. If written notice is not timely provided and al
claim is not timely filed, the-injured employee is foreclosed from claiming the injury/accident

under industrial insurance.

The Nevada Supreme Court, in Barrick Goldstrike Mine v. Peterson, 116 Nev. 541,2 P.3d

850 (2000), held that mandatory compliance with both NRS 616C.015 and NRS 616C.020 1s a

prerequisite for a compensable industrial insurance claim. The Court specifically held:
- - After a careful review of NRS Chapter 616C, we coriclade that the”
legislature " established a comprehensive statutory scheme for

workers' compensation claims that begins with a two-step process.

First, under NRS 616C.015, an injured employee must provide

written notice of a work related injury to the employer within

seven days of the injury. Second, under NRS 616C.020(1), the

employee must file a claim for compensation for the injury within

ninety. days of the accident. In accordance with NRS 616C.015(1)

and NRS 616C.020(1), NRS 616C.025(1) expressly provides that an

injured employee is barred from receiving compensation if the

employee fails to file a notice of injury or fails to file a claim for

compensation. Id., at 545. (emphasis added)

Therefore, even if the parties were to conduct the analysis requested by the Court, every
time a loud noise occurred and allegedly caused a hearing loss, Petitioner conceded that such

alleged hearing loss was non-industrial by failing to file a claim. Appeal rights cannot be

regenerated. (See Reno Sparks Convention Visitors Auth. v. Jackson, 112 Nev. 62, 910 P.2d 267,

(1996)). In other words, Petit'ioner could not make out a claim for all of the cumulative hearing
loss which occurred prior to the most recent loud noise. He would only be able to claim the loss
from the singular loud noise. And aéain, that is not even what Petitioner is asking for. He is asking
for this claim to be accepted for his cumulative hearing loss, not the hearing loss from a specific
accident.

As pointed out in Respondent‘s’ briefing before this Couut, this case simply does not fit into
the acute accident constructs of NRS 616C. It was error for this Couﬁ to remand for further

consideration of this case under NRS 616C and a stay is needed to prevent unnecessary litigation.
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IV.

| CONCLUSION

Based upon all of the above, it is the belief of Respondents, CITY OF HENDERSON and
CANNON COCHRAN MANAGEMENT SERVICES, INC. (CCMSI), that a stay of this Court’s
Order dated June 18, 2018, is necessary to prevent irreparable harm to Respondents.

WHEREFORE, Respondents, CITY OF HENDERSON and CANNON COCHRAN

|| MANAGEMENT SERVICES; INC. (CCMSI), téspectfully requests that “this Court grant its

Motion For Stay Pending Supreme Court Appeal.
DATED this 2 day of July, 2018.

Respectfully submitted, ™

LEWIS BRISBOIS BISGAXRDM& SMITH LLP

A NEVada Bar No. 5125

o / " 2300/ West Sahara Avenue, Suite 300
e /,/" Las/Vegas, Nevada 89102

e Atforneys for the Respondents

4830-2323-0828.1 : 286
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CERTIFICATE OF MAILING

-Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the
{;Q'V day of July, 2018, service of the attached RESPONDENTS’ MOTION FOR STAY
PENDING SUPREME COURT APPEAL AND MOTION FOR ORDER SHORTENING

TIME was made this date by depositing a true copy of the same for mailing, first class mail, as

foH_ny_s:

Lisa Anderson, Esq. ,

GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street

Las Vegas, NV 89101

City of Henderson

Attn: Sally Ihmels

P.O. Box 95050, MSC 127
Henderson, NV 8§9009-5050

CCMSI

Sue Riccio
P.O. Box 35350
Las Vegas, NV §9133
/ff’/"ﬁ\
AR 'ei%lployee of LEWIS BRISBOIS BISGAARD &
SMITH LLP
4330-2323-0828.1 287
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Electronically Filed
7/13/2018 9:09 AM
Steven D, Grierson
CLERK OF THE COURT

OPPS %J' Lttty

LISA M. ANDERSON, ESQ, ‘ '

Nevada Bar No, 004907

THADDEUS J. YUREK II1, ESQ.

Nevada Bar No. 011332

GREENMAN, GOLDBERG, RABY & MARTINLZ

601 South Ninth Street

Las Vegas, Nevada 89101

Phone: (702) 384-1616

Facsimile: (702) 384-2990

Email: landerson@ggrmlawfirm.com
tyurek@ggrmlawfirm.com

Attorneys for Petitioner

DISTRICT COURT

CLARK COUNTY, NEVADA

JARED SPANGLER,
Petitioner
V8. CASENO, : A-17-759871-]

DEPT, NO., II

CITY OF HENDERSON, CANNON

COCHRAN MANAGEMENT SERVICE,

INC. (CCMSI), THE DEPARTMENT OF .

ADMINISTRATION, HEARINGS
DIVISION,

Respondents.
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OPPOSITION TO MOTION FOR STAY
PENDING SUPREME, COURT APPEAL

COMES NOW, Petitioner, JARED SPANGLER (hereinafter “Petitioner”), by and
through his attorneys, LISA M. ANDER SON, ESQ, and THADDEUS J. YUREK 111, ESQ., of
the law firm of GREENMAN, GOLDBERG, RABY & MARTINEZ, and files this Opposition

to Motion for Stay Pending Supreme Court Appeal filed by the CITY OF HENDERSON and

288
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CCMSI (hereinafter “Respondents™), by and through its attorney of record, DANIEL I..
SCHWARTZ, ESQ., of the law firm of LEWIS BRISBOIS BISGAARD & SMITH.
This Opposition is made and based upon the Points and Authorities attached hereto as

well as all other pleadings and papers on file in this action.

Dated this ‘5 day of July, 2018.

GREENMAN, GOLDBERG, RABY & MARTINEY,

By ( Z “-“/“//%/ -
LISA M@WE@N, ESQ.
Nevada Bar No, 004907

THADDEUS J. YUREK 111, ESQ.
Nevada Bar No. 011332 .

601 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Petitioner
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POINTS AND AUTHORITIES

STATEMENT OF FACTS

On or about February 9, 2016, Petitioner reported the development of occupationally
related hearing loss and tinnitus that was sustéined and accelerated while in the course and scope
of his employment as a police officer for the City' of Henderson. On that date, Petitioner reported
extensive exposure to unprotected loud noises during his career as a police officer. Liability for

the claim was erroneously denied. Claim denial is the subject of this appeal.

i

O e 39 3 A W

Petitioner participated -in annual physicals, including hearing tests, as part of his

—
o

employment as a police office. (ROA pages 93-104) Petitioner demonstrated minor hearing

—
—

deficits when he was hired as a police officer in 2003. However, Petitioner’s hearing

—
w

progreséively worsened to a moderate to severe level by the time he filed his claim for workers’

ICTIOTNT INFORY ATTORNEYS
—
[\

—
NN

Raby Martinez /e

compensation benefits,

o)

% 12 On February 9, 2016, Petitioner presented to Amanda Blake, Au.D for an audiology

(;o? 17 evaluation. At that time, Ms. Blake noted Petitioner’s employment history as a police officer

' g 18 || began in 2003, with eleven (11) years on active patrol. Dm’ihg Petitioner’s employment as a

é% 19 poﬁcé officer, Ms. Blake opined that Petitioner’s hearing pro gressively worsened as a result of
20 being “exposed to sirens, gunfire during range qualifications, and a radio piece in his left ear,
Z and then a lapel microphone on his left side.” Ms. Blake was provided with copies of the annual
23 || hearing examinations dating back fo Petitioner’s 2003 hire date, and she confirmed that
24 || Petitioner sustained additional bilateral hearing loss since his hire date, left worse than right.
251 Ms. Blake concluded that Petitioner’s “standard pure tone testing revealed borderline normal
26 hearing, 0.25-2k Hz, sloping to a moderate high frequency sensorineural hearing loss in the right
z; car” and a “mild sloping to severe sensorineural hearing loss in the left ear with a notch present

290




Greenman Goldberg Raby Martinez /e

ACCIRENT WNIURY ATTORNGYS

Sy N

O 0 3 N Wi

10
11

12

13
14
15
16
17
18
19
20
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22
23
24
25
26
27
28

at 6k Hz.” Ms. Blake confirmed that it was her opinion that his hearing loss was “not a
consequence of the normal aging process for either ear and is suggestive of noise exposure.”
Ms. Blake completed a C-4 form and opined that Petitioner’s hearing loss was directly related
to his employment as a police office. Ms, Blake recommended binaural amplification. (ROA
pages 105-109)

On March 1, 2016, Petitioner was evaluated by Ro ger Theobald, Au.D, who confirmed
that he reviewed the prior medical records pertaining to Petitioner’s annual hearing tests,
reporting from Dr, Scott Manthei in 2005, and reporting from Ms. Blake. Mr. Theobald also
reported that Petitioner’s job as a police officer exposed him to loud noises while on the job with
the Henderson Police Department. M. Theobald verified that Petitioner had mild 1o moderate
hearing loss in the left ear and normalto mild high frequency hearing loss in the right car at the
time of his 2003 hiring. Inthe years following Petitioner’s 2003 hire date, Mr. Theobald .opined
that Petitioner’s “hearing has significantly decreased bilaterally, Hearing decrease is considered
significant ifa change of 10dB or moreoccur at three or more hearing thr esholds ” Mz, Theobald
verified that there is a hkehhood of a pre-existing underlying condition contributing to
Petitioner’s hearing loss in the left ear, “however, there is a high probability that Mr. Spangler’s
threshold shift may be as a result of on the job noise exposure.” Testing performed by Mr.
Theobald revealed “pure tone hearing threshold show a mild to moderately severe sensorineural
hearing loss in the right ear and a moderate to moderately éevere sensorineural hearing loss in
the left.” M. Theobald recommended that Petitioner be provided with hearing aids and be
scheduled to see a neuro-otologist to evaluate for a left sided cochlear pathology. (ROA pages
110-113)

111
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1 On March 15,2016, the Insurer denied liability for Petitioner’s claim for bilateral hearin g
2| 10ss. (ROA pages 132) Petitioner appealed that determination to the Hearing Officer, Prior to
3 the heam'ng,' the parties agreed to transfer the matter to the Appeals Officer.

: On November 23, 2016, Petitioner sent a letter to Dr. Steven Becker asking him whether
6 || Petitioner’s hearinglloss was work related and, if not, whether Petitioner’s exposure to work
7| related noise confributed to the hearing loss and tinnitus». On December 23, 2016, Dr. Becker
8 opined that Petitioner’s hearing loss was not entirely work related, however, Dr. Becker
9

confirmed that it was his opinion that Petitioner’s work related noise exposure “contributed” to

Vg
B
ol
fan)

aby Martinez [ o

the extent of the present hearing loss and tinnitus. Dr, Becker based his opinion on the “original

o
. Ll

hearing test (performed in) 2003 revealed losses bilaterally, worse in the left and hearing has

—
W

steadily worsened” since that time.” (ROA pages 25-29)

SOCIGENT ISR ATTORNEINS
—
\.]

5‘;‘0 14 On July 20, 2017, the Appeals Officer affirmed Respoﬁdent’s Match 15, 2017 claim
éé 12 denial determination. The Appeals Officer concluded that Petitioner failed to establish that his
(fé 17 occupational hearing loss qualified for benefits as an industrial injury or occupational disease.
% 18 || The Appeals Officer ruled that the origin of Petitioner’s hearing loss was not related to an
% 19 employment related risk. Respondent also argued that Claimant was assigned to a desk job
20 during his career as a police officer. (ROA'pages 3-11)
2; It is from the Appeals Officer’s Decision and Order datéd July 20, 2015 that
23 || Petitioner appealed. Upon reviewing the briefs submitted by the parlties, the District Court
24 1| Granted Petitioner’s Petition for Judicial Review. The Districf Court found that the Appeals
25| Officer erred as a matter of law when it applied NRS 616B.612 in affirming claim denial instead
26 of applying NRS 616C.175(1) which permits compensation for certain pre-éxisting conditions
j; where the o_n'gin of the illjllry did not arise out of and in the course of employment, but the
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1|| aggravation did. Additionally, the District Court found that the Appeals Officer “wrongly
21| concluded that the aggravation of the pre-existing injury did not arise by an accident, by
3 interpreting the term accident too narrowly.” The District Court found that “each incident of a
: loud noise, which destroys those parts of the human body responsible for hearing, is a separate
6 || accident. Such destruction each occasion is sudden and violent.” For this reason, the District
7|| Coutt concluded that “such accidents that destroy hearing are objective at the time in that the
8 harm done to the ear is capabie of objective, as opposed to subjective, evaluation. The term
; if' , 12 accident does not require that some person discovered the objective evidence at the time of the
Z:i ié) (1 accident, only that such objective indicia of the injury arose at the time.” For these reason, the
’g‘ % 12 || District Court remanded the matter “back to the Appeals Officer to conduct a Further hearing
?‘3}% 1311 and apply the law as sef for herein,”
‘igg 14 Respondent filed a Notice of Appeal to the Nevada Supreme Court on ot about July 2,
:%) 12 2018 and.ﬁled a Mo‘tion for Stay on or about July 3? 2018. An “in chambers” hearing is set for
ﬁlﬁ 17 July 16, 2018.
g 8 C LEGAL DISCUSSION
Q% 19 I THE APPLICATION FOR STAY PENDING APPEAL IS UNWARRANTED
20 An order for stay is not a right to be \exercised, but a matter of judicial discretion t‘o be
21 :

used by the Court, when appropriate, upon application of a party. NRS 233B.140(3) provides
03 || that in making a ruling, the Court shall give deference to the trier of fact and consider the risk to

24| the public, if any, of staying the administrative decision.

25 When considering an application for a stay order pending appeal, there are four factors
26
which must be addressed:
27
28
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1 1) Whether the petitioner for the stay order has made a strong showing thafc it is
2 likely to prevail on the merits of the appeal;

) 2) Whether or not the petitioner has shown it would sustain irreparable injury absent
i the stay order;

6 3) Whether or not the issuance of a stay order would substanﬁally harm the other
7 interested pa1'tie§ ; and

8 4) Where the public interest lies.

9

Dollar Rent a Car of Washington v. Travelers Indem., 774 F.2d 1371 » 1374 (Nev. 1975),

o

—
<

American Horse Protection Assoc. v. Frizzel, 403 F.Supp. 1206, 1215 (Nev. 1975). In this

tinez 7 o

i; 11

z:: %}2 12 || matter, a stay is unwarranted as Respondent has failed to meet the burden of making a strong

%;g 13 || showing that it is likely to prevail on the merits or that it will sustain irreparable injury absent

‘gj 14 the stay order. Moreover, a stay is unwarranted because the issuance of a stay order will

:%j iz substantially harm one of the other interested parties and the public interest favors Petitioner,

Q?‘E 17 The adminiétrative determination that is the subject of this appeal is tantamountr to an attempt

g 18 || by Respondent to deny liability for the occupationally related and aggravated hearing loss.

g 19 A, RESPONDENT HAS NOT MADE A STRONG SHOWING THAT IT WILL
20 PREVAIL ON THE MERITS.
21 In order to show that it will prevail on the merits, Respondent has the burden of
22 demonstrating that the District Court’s decision was factually or legally incorrect and that the
23 District Court acted arbitrarily or capriciously. NRS 233B.135(2); Campbell v. Nevada Tax
2: Com'n, 853 P.2d 717 (Nev, 1993). In determining the appropriatensss of thg District Court’s
26 || decision, this Court may not substitute its judgment for that of the District Court as to the weight
271| of the evidence. N.R.S. 233B.135; SIIS v. Campbell, 862 P.2d 1184 (Nev. 1993); Campbell v,
28

Nev. Tax Com'n, 853 P.2d 717 (Nev. 1993). On questions of fact, this Court is limited to

6
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determining whether substantial evidence exists in the record to support the District Court's

decision. Desert Inn Casino & Hotel v. Moran, 106 Nev. 334,792 P.2d 400, 401 (1990); SIIS

v. Swinney, 103 Nev. 17, 20, 731 P.2d 359,361 (1987). Substantial evidence is "that quantity
and quality of evidence which a reasonable [person] could accept as adequate to support a

conclusion." State of Nevada Emplmt. Sec, Dept. v. Hilton Hotels Corp., 102 Nev. 606, 607-

08, 729 P.2d 497, 498 (1986), quoting Robertson Transp. Co, v. P.S.C., 39 Wis.2d 653,159

N.W.2d. 636, 638 (1968). In the instant case, Respondent has failed to mest its burden of
demonstrating that the District Court’s decision was factually or legally incorrect. Respondent
has also failed to show that the District Court acted arbitrarily or capriciously.

LEGAL ARGUMENT

I The Evidence Clearly Supports the District Court’s Order Granting Petition
for Judicial Review When Concluding That The Appeals Officer’s July 20, 2017
Decision and Order Contained Legal Errors

In its Motion for Stay, Respondent argues that it will prevail upon the merits of the appeal
because the District Court’s decision “was, respectfully, issued under color of legal error,..” and
“represents irreparable harm to Respondents.” Respondent’s arguments lack merit and are a
clear attempt to reweigh the evidence and reconsider the arguments previously submitted in their
briefs. |
It is the Petitionet’s position that his: employment as a police officer directly contributed to the
extent of hearing loss and tinnitus present when the February 9, 2016 claim for workers’
compensation was filed. Petitioner maintains that his particular profession, that of a law
enforcement officer, exposes his to various noise hazards that the average citizen does not
experience.

117
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NRS 617.440 states:

1. An occupational disease defined in this chapter shall be
deemed to arise out of and in the course of the employment if:

(a) Thereis a direct causal connection between the conditions
under which the work is performed and the occupational disease;

(b) It can be seen to have followed as a natural incident of the
work as a result of the exposure occasioned by the nature of the

. employment;

(c) It can be fairly traced to the employment as the proximate
cause; and

(d) It does not come from a hazard to which workers would
have been equally exposed outside of the employment. ‘

2. The disease must be incidental to the character of the
business and not independent of the relation of the employer and
employee, , :

3. The disease need not have been foreseen or expected, but
after its contraction must appear to have had its origin in a risk
connected with the employment, and to have flowed from that
source as a natural consequence, ‘

4. In cases of disability resulting from radium poisoning or
exposure to radioactive propetties or substances, or to roentgen
rays (X-rays) or ionizing radiation, the poisoning or illness.
resulting in disability must have been contracted in the State of

Nevada. : .
5. Therequirements set forth in this section do not apply to
claims filed pursuant to NRS

617.453,617.455, 617457, 617.485 or 617.487.
[Part 26:44:1947; A 1949, 365; 1953, 297] — (NRS A 1961,
589; 1963, 874; 1967, 685; 1983, 458; 2007, 3366)

The medical reporting from the audiologists, who exalﬁined, tested and reviewed all
prior hearing studies, verifies that the extent of Petitioner’s hearing loss and tinnitus is directly
related to occupational exposures. These exposures consist of, but are not limited to, fire arm
use, sirens, radio and various tactical maneuvers, Police officers are frained to be prepared to
be in loud, chaotic environments. Ms, Blake and Mr. Theobald note Petitioner’s prior hearing
exposure but directly relate the ensuring severity of the hearing loss to employment related
exposures. Further, Dr, Becker verified that Petitioner’s hearing loss did not originéte with his
employment, but opined that the work related exposures contributed to the steady decline in

8
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1| hearing capabilities. Thus the totality of the reporting establishes a “direct causal connection”
between the extent of Petitioner’s hearing loss and tinnitus and his job as a police officer,
Petitioner is not placed in this type of situation outside of his employment. Since there was not
a singular moment when Pétitioner sustained hearing d.amage, the reporting clearly establishes
that his occupational exposures contributed to Petitioner’s level of hearing damage, which is a
natural incident of his employment and qualifies for coverage as an occupational disease. It is

clear that Petitioner’s work conditions and work environment directly contributed to the

February 9, 2016 claim for occupational hearing loss.

Although Petitioner started his career as a police officer with a minor hearing deficit, it

rtiner o

,‘;f 11
§ 12 || was Petitioner’s job in law enforcement that significantly accelerated his hearing loss and
’i% 13| produced the tinnitus, NRS 616C.175 addresses the issue of when industrial factors aggravate
"f% g . .
£ 14 or accelerate a pre-existing condition.,
Eo1s
:%} NRS 616C.175 states:
"5 16
O 17 1. Theresulting condition of an employee who:
= (a) Has apreexisting condition from a cause or origin that did
% 18 not arise out of or in the course of the employee’s curent or past
§ employment; and
(3 19 (b) Subsequently sustains an injury by accident arising out of
20 and in the course of his or her employment which aggravates,
precipitates or accelerates the preexisting condition,
21 I shall be deemed to bean injury by accident that is compensable
2 pursuant to the provisions of chapters 616A to 616D, inclusive, of

, NRS, unless the insurer can prove by a preponderance of the
23 evidence that the subsequent injury is not a substantial
contributing cause of the resulting condition.
Respondent denied liability for Petitioner’s bilateral hearing loss and tinnitus,
26 || Respondent based its denial on the fact that Claimant had some hearing deficit at the time of his

27 |1 2003 hire date. Respondent has acknowledged the hearing deficit from 2003, however, he

maintains that the ensuing hearing loss and tinnitus is associated with employment related noise

9
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1 || exposure. Thus it was Petitioner’s occupational exposures that accelerated his future hearing

21| 1osses,
3 The reporting from the aﬁdiologists, Ms, Blake and Mr, Theobald, establishes that
z Petitioner had som.e hearing loss at the time of his 2003 hire as a police officer. However, these
6 || audiologists verified that Petitioner’s hearing loss progressively worsened duerto empldyment
7 || related noise exposure.
8 Ms. Blake confirmed that it was her opinion that Petitioner’s hearing loss was “not a
_ 1(9) consequence of the normal aging process for either ear and is suggestive of noise exposure.”
25 ;é; 11 Ms. Blake noted that during his eleven (11) years on active patrol, Petitioner’s hearing has
3%: g% 12 || progressively worsened as a result of being “exposed to sirens, gunfire during range
é% 13 ] qualifications, and a radio piece in his left ear, and then a lapel microphone on his left side.” ‘
g .
*‘:‘gj 14 Mr. Theobald verified that there is a likelihood of a pre-existing underlying condition
{é 12 confributing to Petitioner’s hearing loss in the left ear, “however, there is a high probabilit}} that
Ezi’ 17 M. Spangler’s threshold shift may be as a result of on fhe job noise exposure.” In the years
%j 18 || following Petitioner’s 2003 hire date, Mr. Theobald opined thét Petitioner’s “hearing has
é 19 significantly decreased bilaterally. Hearing decrease is considered significant if a change of
20 10dB or more occur at three or more hearing thresholds.”
2; Furthermore, Dr, Becker confirmed that, while Petitioner’s job did not cause the hearing

93 {| loss, his job was absolutely a “contributing factor” in the loss that developed after his 2003 hire

24 1| date as a police officer.

25 NRS 616C.175 addresses the issue of when an industrial inj'ury “aggravates, precipitates
26 .

or accelerates” a pre-existing condition. This statute mandates that an Insurer is responsible for
27
58 treatment related to a pre-existing condition if the industrial injury “aggravates, precipitates or

10
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accelerates” the pre-existing condition. Moreover, if the Insurer denies responsibility for
treatment related to a pre-existing condition, this statute requires the Insurer to “prove by a
preponderance of the evidence that the subsequent (industrial) injury is not a substantial
contributing cause of the resulting condition.”

In this case, Respondent has completely failed to meet its statutory obligation of proving
by “q preponderance of the evidence” that Petitioner’s occupationally related noise exposure is
“not a substantial contributing cause of tﬁe resulting condition.” Petitioner began experiencing.
increased hearing loss and the development of tinnitus symptoms after his 2003 hire date as a
police officer. This fact was documented in Ms. Blake, Mr. Theobald and Dr, Becker’s reporting,
Petitioner’s job as a police officer regularly exposed him to extremely loud sil‘@né, unprotected
sounds of gunfire, a radio piece in the left ear and a lapel radio iﬁ close proximity to this left ear,
It was during these activities that resulted in the acceleration of hearing loss following his 2003
hire date.

Petitioner experienced minimal hearing deﬁcit at the time of his 2003 hire date. During
the subsequent years of active patrol duty, Petitioner was exposed to wide-ranging sources of
loud noise without protection. In fact, the reporting verified that Petitioner’s increased hearing
loss in the left ea'r compared to the right ear was related to the use of the ear piece in the left ear
and the lapel radio on the left side, These exposures were a “contributing factor” in Petitioner’s
accelerated hearing loss and the development of tinnitus. The current level of hearing loss has
been directly related to his occupation as a police officer.

Therefote, Petitioner’s job as a police officer is clearly the primary contributing cause of
the current level of hearing loss and the development of tinnitus. The.reporting Trom Ms. Blake,

Mr. Theobald and Dr. Becker confirms that Petitioner’s occupation noise exposure was the

11
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primary contributing cause of the current hearing loss and tinnitus, Although there was a pre-
employment finding of mild hearing loss at the time of his 2003 hiring as a police officer, the
subsequent deterioration of his hearing abilities and current need for hearing aids is direcﬂy
related to his employment as a police officer, Therefore, based upon the extensive nature of the
industrial noise exposures, Petitioner’s worsening hearing loss and tinnitus is industrially related.

Thus, the Appeals Officer incorrectly applied the NRS 616C.150 and NRS 617.440 wher,
finding that Petitioner’s hearing loss condition did not qualify for benefits as an industrial injury
or occupational disease. Petitioner’s hearing loss absolutely qualifies for benefits under NRS
616C.440. Moreover, the available reporting demonstrates that Claimant’s mild pre-existing
hearing loss at the tire of his hire as a police officer was aggravated and accelerated by the
ensuring years of occupational noise exposures.

B. RESPONDENT WILL NOT SUFFER IRREPARABLE HARM.,

Respondent has the burden of demonstrating that it will suffer irreparable harm if the

stay order is not issued. Dollar Rent a Car of Washington v. Travelers Indem., 774 F.2d at 1374 ;

American Horse Protection Assoc. v. Frizzel, 403 F.Supp. at 1215. Respondent argues in its

Motion that if the stay is not granted, it will be irreparably harmed because of the payment of
benefits, This argument, however, is without merit since there are no Nevada Supreme Court

cases that indicate irreparable harm results from the sole payment of money. To the contrary,

the Nevada Supreme Court, in DIIR v, Circus Circus Enterprises, held that?

..the object of workers' (sic) compensation social legislation is to
provide the disabled worker with benefits during the period of his

- disability so that the worker and his dependents may survive the
catastrophe which the temporary cessation of necessary income
occasions,

12
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101 Nev, 405; 408, 705 P.2d 645, 648 (1985). The court also indicated that "...it is clearly the
injured worker and not the employer who is more likely to be irreparably harmed when
immediate payment of henefits is contrasted with delayed payment pending the outcome of the
hearing on the merits." Id. (Emphasisadded) .. Respondent is the party more likely to be harmed
by the issuance of a stay since liability for the February 9, 2016 claim would continue to be
denied and the payment of appropriate benefits withheld.

C. THE ISSUANCE OF A STAY ORDER WILL SUBSTANTIALLY HARM AN
INTERESTED PARTY,

In determining whether or not to issue a stay, the Coutt must consider whether the

issuance of a stay order will substantially harm an interested party. Dollar Rent a Car of

Washington v, Travelers Indem., 774 F.2d at 1374; American Horse Protection Assoc, V. Frizzel,

403 F.Supp. at 1215, In this matter, the issuance of a stay is unwarranted because it would
substantially harm Petitioner, an interested party, by further delaying the payment of industrial
injury benefits for a legitimate and compensable occupationally related hearing loss, Moreover,
the continued delay of benefits is contrary to the policy expressed by the Nevada Supreme Court

in DIIR v. Circus Circus Enterprises, supra.

D. THE PUBLIC INTEREST FAVORS PETITIONER IN THE INSTANT CASE.

In determining whether to issue a stay, the Court must consider where the public interest

lies. Dollar Rent a Car of Washington v. Travelers Indem., 774 F.2d at 1374; American Horse

Protection Assoc. v. Frizzel, 403 F.Supp. at 1215, A stay in this matter is unwarranted since
there is no public interest which will be sacrificed by the Court’s refusal to grant the stay.

The issue in this case involves Responden‘; denying a legitimaté occupationally related
hearing loss condition that clearly developed and was aggravated from a non-industrial source,

as specifically considered under NRS 616C.175(1). Clearly, the evidence confirms that

13
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1 || Respondent’s current hearing loss wasaggravated and exacerbated by occupational factors and
2 || hazards related to his occupation as apolice officer, Respondent has made no allegation that
p .
3 _
such action will force it into liquidation, necessitate the termination of employees, or result in
4
' e similar outcome that might affect the public interest.
6 CONCLUSION
7 Respondent’s Motion for Stay must be denied since it has not made 2 stroﬁg showing
8 that it is Iikely to prevail on the metits of the appeal or that it will suffer irreparable harm.
9
- Moreover, Petitioner’s interest will be adversely affected by the issuance of a stay order and the
e 10
é 11 public interest will be unaffected either way., Based on the foregoing, Claimant hereby
£
L % 12 || respectfully requests that the District Court’s Order Granting Petition for Judicial Review remain
&8 %
o8 13| in force as entered, and that Respondent”s Motion for Stay be denied.
Kol
FeH kd
f"f{ 14 Dated this__\"S¥- day of July, 2018.
L»l) 1 5 .
0 :
=4 GREENMAN, GOLDBERG, RABY & MARTINEZ
% 16
517 /
£
E 18 By: %/2//
3 LISA M. AJ%J\IJ;E W LSQ.
(3 19 Nevada Bar
20 THADDEUS J. YUREK IIL ESQ.
Nevada Bar No. 011332
21 GREENMAN, GOLDBERG, RABY & MARTINEZ,
601 South Ninth Street
22 Las Vegas, Nevada 89101
3 (702) 384-1616
24
25
26
27
28
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ACTIOENT MUURY ATTORNEYS

Greenman Goldberg Raby Martinez
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13

CERTIFICATE OF MAILING

I hereby certify that on the _@day of July, 2018, I deposited a true and correct copy
ofthe PETITIONER’S OPPOSITION TO RESPONDENT’S MOTION FOR STAY PENDING
SUPREME COURT APPEAL in the U.S. Mails, postage fully prepaid, enclosed in envelopes
addressed as follows:” |

Daniel L. Schwartz, Esq.

LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue

Suite 300, Box 28

Las Vegas, Nevada 89102

Attorney for Respondents

Georganne Bradley, Esq.

Appeals Officer

DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

2200 South Rancho Drive

Suite 220

Las Vegas, Nevada 89102

)

An Employee of GREENMAN, GOLDBERG, RABY & MARTINEZ

15
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DANIEL L. SCHWARTZ, ESQ.

Nevada Bar No, 5125

JOEL P. REEVES, ESQ.

Nevada Bar No. 13231

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave. Ste. 300

Las Vegas, Nevada 89102

Telephone: (702) 893-3383

Facsimile: (702) 366-9563

Email: daniel.schwartz@lewisbrisbois.com
Attorneys for Respondents,

City of Henderson and Cochran
Management Services, Inc. (CCMSI)

DISTRICT COURT

CLARK COUNTY, NEVADA
JARED SPANGLER,

Petitioner,

V. CASENO.: A-17-75987]-]

CITY OF HENDERSON, CANNON DEPTNO.: 1
COCHRAN MANAGEMENT SERVICES,
INC. (CCMSI), THE DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE,

Respondents.

ORDER GRANTING MOTION F(jR STAY

After careful review and consideration of Petitioners’ Motion for Stay,
Respondent’s Opposition, the oral argument of the parties, and good cause appearing:
111
11
111
1117
117
117

AUG 10 2018

4816-7244-7343.1 /1 26990-1176
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%\’g : ,
/KTEL . REEVES, ESQ. 601 South Ninth Street

The Court GRANTS Respondents motion for stay pending appeal. The object of the
appeal is to prevent duplication of effort and resources that would result if the remanded
proceedings were to continue before the Appeals Officer. Respondent would incur some
irreparable harm if the stay were denied because the Respondent would be required to pay
benefits to Petitioner with no statutory mechanism to recover such benefits if Petiti:)ner were to
prevail on appeal. Petitioner has not supported any claim of irreparable harm through some
further delay in the payment of benefits because Petitioner has not identified any upcoming
treatment that would not be covered by insurance, or otherwise outside of Petitioner's ability to
pay pending appeal. Finally, although the Court does not believe that there exists a "likelihood"
of success on appeal, the Court does recognize that there is indeed a "possibility" of success on
appeal, as this Court's decision required an interpretation of the term "accident” as used in MRS
616C.175(1), which interpretation has not been the subject of any clear precedent,

IT IS HEREBY ORDERED that Petitioner’s Motion for Stay of this Court’s June 18,
2018 Decision and Order is GRANTED,

[ ¥l )
DATED this M; day of /vy ¥ L2018,

/f;’/
DISTRICT COURMUDGE
RICHARD F. SCOTT]

£

Submitted by: Approved as to form and content:

LEWIS BRISBOIS BISGAARD & — -GREENMAN, GOLDBERG, RABY &
SMITH LLp MARTINEZ.

By: By_“4ad(rf oy ohtary Sisaatvor—
LISA ANDERSON, ESQ.

Nevada Bar No. 004907

: '.SCHWARTZ ESQ.
Bar No. 005125

a Bar No. 013231 ' Las Vegas, NV 89101
2300/W. Sahara Ave. Ste. 300 Attorneys for Petitioner
Las Vegas, Nevada 89102

Attorneys for Respondents

4816-7244-7343.1/26990-1176 2
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DANIEL L. SCHWARTZ, ESQ.

Nevada Bar No., 5125

JOEL P. REEVES, ESQ.

Nevada Bar No. 13231

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W, Sahara Ave. Ste. 300

Las Vegas, Nevada 89102

Telephone: (702) 893-3383

Facsimile: (702) 366-9563

Email: daniel.schwartz@lewisbrisbois.com
Attorneys for Respondents,

City of Henderson and Cochran
Management Services, Inc, (CCMSD)

DISTRICT COURT

Electronically Fited
8/21/2018 4:37 PM
Steven D, Grierson
CLERK OF THE COU

CLARK COUNTY, NEVADA

JARED SPANGLER,
Petitioner,
V.

CITY OF HENDERSON, CANNON
COCHRAN MANAGEMENT SERVICES,

INC. (CCMSI), THE DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE,

Respondents,

CASENO.:

DEPT NO.:

A-17-759871-]
II

NOTICE OF ENTRY OF ORDER

YOU, AND EACH OF YOU, please take notice than an ORDER

GRANTING MOTION FOR STAY was ‘entered on August 20, 2018 and is

111
11/
111
111
117
111

4850-6933-1312.1 /26990-1176 1

Case Number: A-17-759871-J
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10
11
12
13
14
15
16

17

18
19
20
21
22
23
24
25
26
27
28

attached hereto and made a part hereof,
DATED this <./ day of August, 2018,
LEWIS BRISBOIS BISGAARD & SMITH LLP

o )

ANIEET. SCEWARIZ, BSQ,
_—"Nevada Bar No. 5125

" 2300 W. Sahara Ave. Ste. 300
ol Las Vegas, Nevada 89102,
Attorneys for Respondents

/11
/11
/11
/11
/11
/11
/11
/11
/11
/11
/11
111
/11
/11
111
/11
111
/11
171
/11
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), 1 certify that I am an employee of Lewis Brisbois Bisgaard &

Smith LLP and that I did cause a true copy of NOTICE OF ENTRY OF ORDER to be pl

in the United States Mail, with first class postage prepaid to:

Lisa Anderson, Esq.

GREENMAN, GOLDBERG, RABY & MARTINEZ,
601 South Ninth Street

Las Vegas, NV 89101

City of Henderson

Attn: Sally Thmels

P.O. Box 95050, MSC 127
Henderson, NV 89009-5050

CCMSI

Sue Riccio

P.O. Box 35350

Las Vegas, NV 89133

e
~ 85
DATED this él day of August, 2018.

(—\&w—ﬁ

o,
An Employee of LEWIS BRISBOIS
BISGAARD & SMITH LLP

4850-6933-1312.1/26990-1176 3
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Electronlcally Filed
B8/20/2018 10:48 AM
Steven D. Grierson

. , ' CLERK OF THE coU '
ORDR Al A ,‘QMW
DANIEL L. SCHWARTZ, ESQ. , Nebhbeel 2 O T '

Nevada Bar No, 5125

JOEL P, REEVES, ESQ.

Nevada Bar No. 13231

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave. Ste, 300 _
Las Vegas, Nevada 89102 ,
Telephone: (702) 893-3383 |
Facsimile: (702) 366-9563 :
Email: daniel.schwartz@lewisbrisbois.com ,
Atlorneys for Respondents, :
City of Henderson and Cochran
Management Services: Inc. (CCMS]))

DISTRICT COURT

CLARK COUNTY, NEVADA
JARED SPANGLER,

Petitioner,

V. CASENO.: A-17-759871.J i

CITY OF HENDERSON, CANNON DEPT NO.: 11
COCHRAN MANAGEMENT SERVICES,

INC. (CCMSI), THE DEPARTMENT OF i
ADMINISTRATION, HEARINGS DIVISION, i
APPEALS OFFICE, '

]

Respondents, j
l

1]

ORDER GRANTING MOTION FOR STAY

After careful review and consideration of Petitioners’ Motion for Stay, |
Respondent’s Opposition, the oral argument of the parties, and good cause appearing: !

114
1
1/
/117

1

AUG1 0 208 |

4816-7244-7343 17 26990-1176

Case Number: A-17-759871-J 309



The Court GRANTS Respondents motion for stay pending appeal. The object of the
appeal is to prevent duplication of effort and resources that would result if the remanded
proceedings were to continue before the Appeals Officer. Respondent would incur some
irreparable harm if the stay were denied because the Respondent would be required to pay
benefits to Petitioner with ne statutory mechanism to recover such benefits if Petili:)ner were to

prevail on appeal. Petitioner has not supported any claim of irreparable harm through some

further delay in the payment of benefits because Petitioner has not identified any upcoming

treatment that would not be covered by insurance, or otherwise outside of Petitioner's ability to
pay pending appeal. Finally, although the Court does not believe that there exists a "likelihood"

of success on appeal, the Court does recognize that there is indeed a "possibility” of success on

616C.175(1), which interpretation has not been the subject of any clear precedent.
IT IS HEREBY ‘ORDERED that Petitioner's Motion for Stay of this Court’s June 18,
2018 Decision and Order is GRANTED. '

118
DATED this _ f L day or_ABQN’“ _,2018,

£y

Submitted by: Approved as to form and content:

LEWIS BRISBOIS BISGAARD & »GREENMAN, GOLDBERG, RABY &
SMITH LLp f o MARTINEZ

WU

By: /..—-—-"WH By"’?‘\*{{-( L JZ} 0‘6%"7;% 5;;&1“""‘4/1"""‘
DANIZEESCHWARTZ, ESQ. LISA ANDERSON, ESQ,

- cvadh Bar No. 005125 Nevada Bar No. 004907

L AOELIP. REEVES, ESQ. 601 South Ninth Street

" Nevada Bar No. 01323 ] Las Vegas, NV 89101

2300/W. Sahara Ave, Ste. 300 Altorneys for Pelitioner

Las Vegas, Nevada 89102

Attorneys for Respondents

4816-7244-7343.1 1 26990-1175 2
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IN THE SUPREME COURT OF THE STATE OF NEVADA

p—

21| CITY OF HENDERSON; and
31| CANNON COCHRAN CASE NO.;: 76295
A MANAGEMENT SERVICES, INC.,
5 Appellant,
0 VS.
7
s|| JARED SPANGLER
, 9 Respondents.
3 10
N § :
24 H RESPONDENT’S APPENDIX VOLUME II
5 12
Z: 13| DANIEL L. SCHWARTZ, ESQ. LISA M. ANDERSON, ESQ.
%é JOEL P. REEVES, ESQ, GREENMAN GOLDBERG
& 14| LEWIS BRISBOIS BISGAARD RABY & MARTINEZ
& 15|| & SMITH 601 South Ninth Street
G s 2300 West Sahara Avenue Las Vegas, Nevada 89101
é Suite 300, Box 28 Attorney for Respondent
= 17 || Las Vegas, Nevada §9102 JARED SPANGLER
= 13 || Attorney for Appellants
% CITY OF HENDERSON and
: 191 CANNON COCHRAN

MANGEMENT SERVICES, INC.

N NN NN NN
0 Y bW = O

Docket 76295 Document 2019-17761




| APPELLANT’S APPENDIX
2 DOCUMENT YOLUME PAGE
: Appeals Officer’s Record on Appeal I 1-148
4 Appellant’s Answering Brief II 192-208
3 Appellant’s Initial Appearance Fee Disclosure II 163-165
6 Appellant’s Motion for Stay Pending Supreme Court
7 Appeal and Motion for Order Shortening Time 11 270-287
8 Appellant’s Notice of Appeal II 259-269
3 12 Appellant’s Notice of Intent to Participate II 160-162
. & Appellant’s Notice of Entry of Order II 306-310
% ¢l court Minutes I 245
5 i Court Minutes I 246247
5% Order Granting Petition for Judicial Review I 248-251
%‘i ta Order Granting Motion for Stay II 304-305
% 12 Order Scheduling Hearing and Briefing Schedule II 190-191
é‘; - Respondent’s Affidavits of Service 11 168-171
& Respondent’s Certificate of Mailing 11 166-167
% 18 Respondent’s Letter to Department 11 II 209-244
zifé 19 Respondent’s Notice of Entry of Order IT 252-258
20 Respondent’s Opening Brief II 172-189
21 Respondent’s Opposition to Motion for Stay Pending
22 Supreme Court Appeal II 288-303
23 Respondent’s Petition for Judicial Review II 149-159
24
25
26
27
28
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AL CIDEIIT INILRY ATTORNEYS

Greenman Gokdberg Raby ﬁ'iaft%sacx%

O ©0 ~2 O i W N e

N F e e ped md b med ek e e

. Electronically Filed
8/14/2017 10:14 AM
Steven D. Grierson

CLERK OF THE COURT
PTIR : ! '

LISA M. ANDERSON, ESQ.

Nevada Bar No. 4507

GREENMAN GOLDBERG RABY & MARTINEZ
601 South Ninth Street

Las Vegas, NV 89101

Phone: 702.384.1616 ~ Fax: 702.384.2990 -
Attorneys for Petitioner

DISTRICT COURT

CLARK COUNTY, NEVADA
JARED SPANGLER, )
)

Petitioner, )

VS. gCASE NO,: A-17-759871-J

: YDEPT. NO.:
CITY OF HENDERSON, CANNON )
COCHRAN MANAGEMENT SERVICES, )

INC. (CCMSI), THE DEPARTMENT OF )
ADMINISTRATION, HEARINGS
DIVISION,

Department 18

Respondents,

)
)
)
)
)

PETITION FOR JUDICIAL REVIEW
ARBITRATION EXEMPTION CLAIMED
REVIEW OF ADMINISTRATIVE DECISION

Date: N/A
Time: N/A

COMES NOW, Petitioner, JARED S'PANGLER, by and through his attorney, Lisa i\/I.
Anderson, Bsq, of the law firm of Greenman, éoldberg, Raby & Martinez and prays for this
Court to judicially‘review the decision of the Appeals Officer, dated July 20, 2017 attached
hereto as Exliibit "1" and made a part hereof, This Petition for Judicial Review is made
pursuant to the provisions of NRS 233B.130.

Petitioner clai_ms his substantial rights have been prejudiced .because the administration

findings, inferences, conclusions or decisions are:
1

Case Number: A-17-759871-J |




(a) In violation of constitutional or statutory provisions;,

1
2 (b) In excess of the statutory authority of the agency;
3 (c) Made upon unlawful procedure;
4 (d) Affected by other error of law;
5
p (e) Clearly erroneous in view of the reliable, probative and substantial evidence on the
7 whole record; or
8 (£) Arbitrary or capricious or characterized by abuse of discretion,
9 WHEREFORE, Petitioner prays that this Court allow briefs to be filed, oral argument
1 1 0 .
W ; be heard, and following a review of the record, that this Court enters its Order reversing the
5 11
QL
. : above decision of the Appeals Officer.
‘;‘; § 12 LE NI
,{: % 13 DATED this u day of August, 2017.
i
28
&5 14 GREENMAN GOLDBERG, RABY
515
0
w2
%;:’j 16
& LISA M. ANDERS@N ESQ.
o 17 Nevada Bar #4907
& 18 601 South Ninth Street
‘53 Las Vegas, NV 89101
O 19 Attorneys for Petitioner
7
20
21
22
- 23
24
25
26
27
28
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NEVADA DEPARTMENT OF ADMINISTRATI%
PPEALS OFFICE

BIFORE THE APPEALS OFFICER

In the Matter of the Contested Claim No.: 16C52G555847
Industrial Insurance Claim
’ of Hearing No.: 1523393-MT
JARED SPANGLER Appeal No.: 1524756-GB
3550 TUNDRA SWAN ST. ' :
LAS VEGAS, NV 89122, Employer:
Claimant, CITY OF HENDERSON

ATTN: SALLY IHMELS

P.0, BOX 95050 MSC 127
HENDERSON, NV 89009-5050

DECISION AND ORDER

The above-captioned appeal came on for. hearing before Appeals Officer
GEORGANNE W, BRADLEY, ESQ. The claimant, JARED SPANGLER (hereinafter referred to as
“claimant”), was represented by his counsel, LISA M. ANDERSON, ESQ., of GREENMAN
GOLbBERG RABY & MARTINEZ. The Employert, CIT’Y OF HENDERSON (hereinafter referred
to as “Employer”), was represented by DANTEL L. SCHWARTZ, ESQ., of LEWIS BRISBOIS
BISGAARD & SMITH LL, |

OnMarch 15,2016, the claimant was informed that hig industrial insurance claim was
denied. Claimant appealed that determination and the parties agreed to bypass the Hearing Officer
and proceed before this Court, generating the instant hearing.

After considering the documentary evidence and the argument of counsel, the Appeals
Officer finds and decides as follows:

FINDINGS OF FACT

L. On February 9, 2016, the claimant, JARED SPANGLER, alleges that has
hearing loss and ringing in the ears which he attributes to job related exposure to loud ﬁoises, The

claimant was seen by Dr, Blake at Anderson Audiolo gy where hearing loss was noted. The claimant

@'1

4824-8670-1065.1/26990-1176
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appears to have failed to have revealed his earlier 2005 denied hearing loss claim or that the claimant

k.

apparently has been working a desk job for the last 5-6 years, (Exhibit A at 1)

2, The Employer’s Report of Industrial Injury or Occupational Disease notes a
nearly one month delay in reporting the hearing loss. (Exhibit A at 2)

3, The Employer’s First Notice of Injury or Occupational Disease notes that the
claimant alleges exposure to excessive loud noises and that he has had tinnitus for several years.
(Exhibit A at 3) | |

4, The claimant has previously filed a hearing loss claim in November of 2005,

e o = T 7 ) B S S B 6

On February 22,2006, Dr. Manthei noted that the claimant’s family had a positive history of hearing

[Ry
fess)

loss. He noted that MRI testing revealed that the claimant had revealed “a contrast enhancement of

=
=1

the left internal auditory canal suggesting extrinsic compression from a neoplastic process of the

==
b3

brain” It was concluded that the claimant’s symptomatology was most likely due to a nonindustrial

e
O8]

component, and that the claimant’s hearing loss should not be considered to be industrial in nature, A

[y
=

claim denial determination for the November 1, 2005, hearing loss claim was issued on March 7y

ok
¢4

2006, (Bxhibit A at 4-21)

fomt
[=a

5. Hearing testing has been performed throughout the claimant’s employment with

e
~3

the City of Henderson. (Exhibit A at 22-34)

ek
[&4]

6. As aresult of hearing testing in October of 2015, the claimant was seen by Dr.

Blake at Anderson Audiology. A hearing loss was found which was found to be suggestive loss due

By e
S @

to noise exposure. (Exhibit A at 35-38)

7. A medical release was signed by the claimant on February 9, 2016, (Exhibit A

1
B e

at 39) 7
8. ‘On March 2, 2016, the claimant was seen by Dr, Theobald. The claimant

2 B2
S W

complained of difficulty in hearing conversational speech, particularly women and children’s voices,

2
)]

especially in the presence of background noise. It was noted that the claimant has a “possible tumor

located in the area of the left cochlear nerve,” It was recommended that the claimant be seen by a

|\
=)

neuro-otologist to assess the potential likelihood of left sided cochlear pathology. (Exhibit A at 40-

o o
o BN |

ZW/13 )
UBOL
IGAARD 4850-9713-3897.1 . 152
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9. OnMarch 15,2016, a claim denial determinationi was issued. However, it was
noted that bills related to Dr. Theobold’s evaluation would be paid. (Exhibit A at 44)

10. On March 28, 2016, the claimant appealed the claim denial determination,
(Exhibit A at 45) This appeal was transferred directly to the Appeals Officer. (Exhibit A at 46)

11, Claimant provided fifty-one (51) pages of evidence which was reviewed and
duly considered. (Exhibits 1-2)-

12. These Findings of Fact are based upon substantial evidence within the réoord.

13, AnyFinding of Fact more appropriately deemed a Conclusion 'of Law shall be

so deemed, and vice versa,

CONCILUSIONS OF LAW

1. It is the claimant, not the Employer, who has the burden of proving his case,

and that is by a preponderance of all the evidence. State Industrial Insurance System v, Hicks, 100

Nev. 567, 688 P.2d 324 (1984); Holley v, State ex rel. Wyomine Worker's Compensation Div,, 798

P.2d 323 (1990); Hagler v. Micron Teclmolbgy, Inc., 118 Idaho 596, 798 P.2d 55 (1990).

' 2. In attempting to prove his case, the claimant has the burden of going beyond
speculation and conj ectufe. That meaﬁs that the elaimant must establish the work connection of his
injuries, the causal relationship between the work-related injury and his disability, the extent of his
disability, and all facets of the claim by a prepondera'née of all ofthe .evidence. Toprevail, a claimant
must present and prove more evidence than an amount which would make iliS case and his opponent's

“evenly balanced.” Maxwell v. STIS, 109 Nev. 327, 849 P.Zd.267 (1993); S1IS v, Khweiss, 108 Nev.

123,825 P.2d 218 (1992); SIS v. Kelly, 99 Nev. 774, 671 P.2d 29 (1983); 3, A. Larson, The Law of

Workmen's Compensation, §80.33(a),
3. NRS 61 6A.010 makes it clear that:

A claim for compensation filed pursuant to the provisions of
this chapter or chapter 617 of NRS must be decided on its merits and
not according to the principle of common law that requires statutes
governing worker's compensation to be liberally construed because
they are remedial in nature,

4850-9713-3897.1
26990-1176 3
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4, Claimant was unable to meet his burden of proof in this case. He was unable to
demonstrate that his hearing loss is a compensable industrial injury.

5. Under NRS 616C.150 and NRS 617.358, the claimant has the burden of proof
to show that the injury arose out of and in the course of employment. The claimant must satisfy this
burden by a preponderance of the evidence. Further, NRS 616B.612 mandates that an employee is
only entitled to compensation if he is injured in the course and scope of his employment.

6. The Nevada Supreme Court has held that:

An accident or injury is said to arise out of employment when
there is a causal connection between the injury and the employee’s
work ... the injured employee must establish a link between the
wotkplace conditions and how those conditions caused the injury... a
claimant must demonstrate that the origin of the injury is related to
some risk involved within'the scope of employment.

Rio Suite Hotel v. Gorsky, 113 Nev. 600 (1997).

7. Some courts have found a distinction between “the course of employment” and
“arising out of employment.” In addition to occurring while at work, the injury must result from a

hazard connect with the employment, See, Miedema v, Dial Corp., 551 N.W.2d 309 (Towa 1996).

8. In Nevada, the Sﬁpreme Court has defined the term “arose out of,” as contained
in NRS 616C.150, to mean that there is a causal connection between the injury énd the employee’s
work.‘ In other words, the injured party must establish a link between the workplace conditions and
how those conditions caused the injury. Further, the claimant must demonstrate that the origin of the
injury is related to some risk involved within the séope of employment. The claimant has failed to
meet his burden in this regard, especially given the prior 2006 claim denial and the intervening
primarily desk job assignment of the claimant.

9. NRS 616A.030 defines an accident as . , . an unexpected or unforeseen event
happening suddenly and violently, with or without human fault, and producing at the time ob jective
symptoms of an injury.” As explained above, there is no known acute trauma or specific mechanism

of injury, therefore, no statutory accident has been established,

4850-9713-3897.1 _ 154
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1 10, Furthermore, NRS 616A.265 defines an injury as “. . . a sudden and tangible
2 | happening of a traumatic nature, producing an immediate or prompt result which is established by
3 || medical evidence . . .”” Here, there is no statutory injury for the reasons set forth above.

4 11, TheNevada Supreme Court has held that: |

5 An award of compensation cannot be based solely upon possibilities

and speculative festimony. A testifying physician must state to a

6 degree of reasonable medical probability that the condition in question

7 was caused by the industrial injury...

8 || United Exposition Services Co. v. SIS, 109 Nev, 421, 851 P.2d 423 (1993).

9 12. This holding has been affirmed and bolstered in the Hotme v, SUS, 113 Nev,
10 || 332,936 P.2d 839 (1997) case, which held that “mere speculation and belief does not rise to the level
11 || of reasonable medical certainty.” Given the lack of any fully informed medical opinion making an
12 || industrial causal connection to a reasonable de gree of medical probability, claim denial was legal and
13 || proper. '

14 13, Further, the Nevada Supreme Court held in Mitchell v, Clark Count School
15 || District, 121 Nev. 179, 111 P.3d 1104 (2005):
16 Anaccident or injury is said to arise out of employment when there is a
causal connection between the injury and the employee’s work, In
17 other words, the injured party must establish a link between the
workplace conditions and how those conditions caused the injury.
18 Further, a claimant must demonstrate that the origin of the injury is

related to some risk involved within the scope of employment,

19 However, if an accident is not fairly traceable to the nature of
20 employment or the workplace environment, then the injury cannot be
- said to arise out of the claimant’s employment. Finally, resolving
21 whether an injury arose out ofemployment is examined by a totality of
the circumstances.
22 :
23 14, The Court in Rio Suite Hotel & Casino v. Gorslky, 113 Nev. 600, 605939 p2d.

24 || 1043 (1997) held that the “Nevada Industial Insurance Act is not a mechanism which makes
25 employers absolutely liable for injuries suffered by employees who are on the job.” The Court
2% concluded by stating, “The requirements of ‘arising out of and in the course of employment’ make it
27 clear that a claimant must establish more than being at work and suffering an injury in order to
28 recover.”
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15, The Coutin Rio All Suite Hotel and Casino v. Phillips, 126 Ney, Ad. Opn. 34

(2010) clarified Mitchell. It indicated that:

some risk in the course of employment, given the claimant’s past denied hearing loss claim and

subsequent apparent assignment to a desk job, and given the lack of any acute trauma or specific

“The appeals officer found that Phillips’ case was “distinguishable’
from Mitchell because Phillips’ injury did not result from an
‘unexplained fall.” Without elaborating, the appeals officer also stated
that ‘[tlhe Mitchell [cJourt mentions the inherent dangerousness of
stairways.” . . . [The Court in Rio further discussed Mitchell: “The
employee argued that because she did not have a health affliction that
caused her to fall and ‘because staircases are inherently dangerous,” her
injury “arose out of her employment.” . . . The appeals officer
determined that the employee’s fall' did not arise out of her
employment, and the district court denied her petition for judicial
review.”. .. [Our finding in Mitchell was that] “[TThe employee must
show that ‘the origin of the injury is related to some risk involved
within the scope of employment . . . thus, because the [Mitchell]
employee could not explain how the conditions of her employment
caused her to fall. . . we determined that the appeals officer correctly
concluded that she failed to demonstrate the requisite ‘causal
connection,

16.  The claimant has failed to establish that the origin of his injury, is related to

mechanism of injury.

7. Furthermore, the claimant has not met the requirements of NRS 617.440 to

establish a compensable occupational disease, That statute states:

4850-9713-3897.1
26990-1176

NRS 617.440 Requirements for occupational disease to be deemed
to arise out of and in course of employment; applicability.
1. Anoccupational disease defined in this chapter shall be

_deemed to arise out of and in the course of the employment if:

(a) Thereisadirect causal connection between the conditions
under which the work is performed and the occupational disease;

(b) Itcanbe seen to have followed as a natural incident of the
work as a result of the exposure occasioned by the nature of the
employment; '

(c) It can be fairly traced to the employment as the proximate
cause; and

(d) It does not come from a hazard to which workers would
have been equally exposed outside of the employment,

2. The disease must be incidental to the character of the
business and not independent of the relation of the employer and
employee.
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1 3. The disease need not have been foreseen or expected,
but after its contraction must appear to have had its origin in a risk
2 connected with the employment, and to have flowed from that source
3 as a natural consequence.
' 4, In cases of disability resulting from radium poisoning or
4 exposure fo radioactive properties or substances, or to roentgen rays (X
rays) or ionizing radiation, the poisoning or illness resulting in
5 disability must have been contracted in the State of Nevada.,
5. The requirements set forth in this section do not apply to
6 claims filed pursuant to NRS 617,453, 617.455, 617.457, 617.485 or
617.4817. .
7 :
8 18, Therefore, since the claimant has failed to establish both an injury by accident
? or an occupational disease, the Appeals Officer finds that claimant has failed to establish g
10 compensable industrial claim and same was properly denied.
11 DECISION AND ORDER
12 The claimant, JARED SPANGLER, has failed to establish a compensable industial
1314, . .
injury claim.
14 ITISHEREBY ORDERED that the March 15, 2016 determination denying the claim
15 is AFFIRMED.
16 ITIS SO ORDERED. :
17 DATED this ML any or “TL0 2017, |
18 \ —
o ,
19 \w&jj/@ (LQQY Ak Y J&.) ’%/LM%%
GEORGANNE W. BRADLEY, ESQ.
20 APPEALS OFFICER
21| NOTICE:  Pursuant to NRS 233B.130, should any party desire to appeal this final decision of

the Appeals Officer, a Petition for Judicial Review must be filed with the District Court within

22 thirty (30) days after service by mail of this decision.

23

24

25

26

27
s
JGAARD 4850-9713-3897.1 ' 157
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CERTIFICATE OF MAILING

‘The undersigned, an employee of the State of Nevada, Department of Administration,
Appeals Division, does hereby certify that on the date shown below, a true and correct copy of the
foregoing DECISION AND ORDER was duly mailed, postage prepaid OR placed in the appropriate
addressee file maintained by the Division, 2200 South Rancho Drive, Second Floor, Las Vegas,
Nevada, to the following:

JARED SPANGLER
3550 TUNDRA SWAN ST.
LAS VEGAS, NV 89122

LISA ANDERSON, ESQ.

GREENMAN GOLDBERG RABY & MARTINEZ,
601 S. 9TH ST.

LAS VEGAS, NV 89101

CITY OF HENDERSON
ATTN: SALLY IHMELS

P.0. BOX 95050 MSC 127
HENDERSON, NV 89009-5050

CCMSI

SUE RICCIO

P,0.BOX 35350

LAS VEGAS, NV 89133

Daniel L. Schwartz, Bsq.

Lewis Brisbois Bisgaard & Smith LLP

2300 West Sahara Avenue, Suite 300, Box 28
Las Vegas, NV 89102

DATED this A M-day of Ny, ,2017.
N \ '

W/)mfr y gfgiil%

An ef‘{lploye’év of the State of Nevada
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26990-1176 9
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DANIEL L. SCHWARTZ, ESQ.

Nevada Bar No, 5125 -

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave. Ste, 300

Las Vegas, Nevada 89102

Telephone: (702)893-3383

Facsimile: (702) 366-9563

Email: daniel.schwartz@lewisbrisbois.com
Attorneys for Respondents,

City-of Henderson and Cochran
Management Services, Inc. (CCMSI)
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DISTRICT COURT
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<

CLARK COUNTY, NEVADA
JARED SPANGLER, CASENO.: A-17-759871-]

juy ja—y
[N} [

Petitioner, DEPT NO.: XVIII

=t
(93]

V.

oy
oS

CITY OF HENDERSON, CANNON
COCHRAN MANAGEMENT SERVICES,
INC. (CCMS]), THE DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
1| APPEALS OFFICE,

e
o

Respondents,

-y
~X

—
Qe

NOTICE QF INTENT TO PARTICIPATE

pomt
\o

|\
<

TO: JARED SPANGLER, Petitioner,

N
pd

TO: LISA M. ANDERSON, ESQ., Counsel for Petitioner.

b
%]

A COPY OF THE Petition for Judicial Review was received by Respondents, CITY OF

]
(X

HENDERSON (“CITY OF HENDERSON”) and CANNON COCHRAN MANAGEMENT

[\
N

SERVICES, INC,, (“CCMSI”) by DANIEL L. SCHWARTZ, ESQ., of LEWIS BRISBOIS
25 || BISGAARD & SMITH LLP, on or about August 17, 2017 and, pursuant to NRS 233B.130(3),
26 || please take notice that CITY OF HENDERSON and CCMS]I, are Respondents in this matfer
271111

LEWS 28|/
BRISBOIS
BISGAARD

&SMH LLP 4838-2565-1021.1 /  7600-171

ATIORHEG AT LAW
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1 |jand intend to participate in the Petition for Judicial Review filed by the Petitioner, JARED
2 || SPANGLER.
.(r‘,
3 DATED this_|¢5 day of August, 2017.
4
5 Respectfully submitted,
6 LEWIS BRISBOLS BISGAARD & SMITH LLP
7 i: ~
8 By: )
DANIEL L. SCHWARTZ, ESQ.
9 Nevada Bar No. 005125
2300 W, Sahara Ave., Ste. 300, Box 28
10 Las Vegas, Nevada 89102
Artorneys for Respondents,
11 City of Henderson and Cochran
12 Management Services, Inc. (CCMSI
131|177/
141|///
154\//7/7
16 ||///
171(|///
181(///
19141///
2014//7/7
210|717
22|/17
23 1|/7/
24 1///
2511/1/
26 ||/7/
2701111
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BISGAARD A838-2563-1021.1 7600-171 .
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), T certify that T am an employee of Lewis Brisbois Bisgaard &

Smith LLP and that on this\\ﬂi day of August, 2017, 1 did cause a true copy of the NOTICE OF

INTENT TO PARTICIPATE to be placed in the United States Mail, with first class postage
prepaid to: ‘

Lisa Anderson, Esq.

GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street

Las Vegas, NV 891071

Jared Spangler
3550 Tundra Swan 51,
Las Vegas, NV 89122

City of Henderson

Attn: Sally Thmels

P.O. Box 95050, MSC 127
Henderson, NV 89009-5050

CCMSI

Sue Riccio

P.O. Box 35350

Las Vegas, NV 89133

Cjﬁ\h ), “';ﬁp 3

T Enpployee of LEWIS BRISBOIS BISGAARD & SMITH, LLP

4838-2565-1021.1 7600-171
3 l62
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DANIEL L. SCHWARTZ, ESQ.

Nevada Bar No. 5125

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave. Ste. 300

Las Vegas, Nevada 89102

Telephone: (702) 893-3383

Facsimile: (702) 366-9563 ,

Email: daniel.schwartz@lewisbrisbois.com
Attorneys for Respondents,

City of Henderson and Cochran
Management Services, Inc, (CCMSI)

DECEIVER

L2117 1\

W

v 3 N W

DISTRICT COURT
10 CLARK COUNTY, NEVADA
11 || JARED SPANGLER, CASE NO.: A-17-759871-j

12 Petitioner, DEPT NO.: XVIII
13 V.

14 {| CITY OF HENDERSON, CANNON
COCHRAN MANAGEMENT SERVICES,

15 || INC. (CCMSI), THE DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
16 {| APPEALS OFFICE,

17 Respondents.

18

19 INITIAL APPEARANCE FEE DISCLOSURE (PURSUANT TO NRS CHAPTER 19)

20 Pursuant to NRS Chapter 19, as amended by Senate Bill 10, filing fees are submitted for

21 || parties appearing in the above-entitled action as indicated:

2241717
23 ||/11
24 \|/11
251|711
26|/11/
271/ 1/
%RElyég% 28 ||/1/ s

4814-4420-3853.1/ 7600-171

ATTORNEYS AT A%




1 CITY OF HENDERSON $ 0.00
2 AIG . $223.00
3 Total remitted $223.00
4 DATED this ) day of August, 2017.
5 Respectfully submitted,
6 LEWIS BRISBOIS BISGAARD & SMITH LLP
7 i,
.- -~
8 By L X
" DANIEL L. SCHWARTZ, ESQ.
9 Nevada Bar No. 005125
2300 W. Sahara Ave., Ste. 300, Box 28
10 Las Vegas, Nevada 89102
Attorneys for Respondents,
11 City of Henderson and Cochran
Management Services, Inc, (CCMSI
12
13 1/77
14 /77
15 |1///1
16177/
1711777
181177/
177/
20 1777
21 1171/
22 ||/
23 (/1
24 |77/
a5 i1///
261771
27|11/
/11
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Lewis Brisbois Bisgaard &
Smith LLP and that on this @&r day of August, 2017, I did cause a true copy of the INITIAL
APPEARANCE FEE DISCLOSURE to be placed in the United States Mail, with first class

postage prepaid to:

Lisa Anderson, Esq.

GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street

Las Vegas, NV 89101

Jared Spangler
3550 Tundra Swan St,
Las Vegas, NV 89122

City of Henderson

Attn: Sally Ihmels

P.0O. Box 95050, MSC 127
Henderson, NV 89009-5050

CCMSI

Sue Riccio

P.O. Box 35350 v
Las Vegas, NV 89133

e

e

——— .
(f _ ’\} /6-/" l(w\f 1 izﬁ}—‘/k‘lw‘/
AR Empﬁoyee of LEWIS BRISBOIS BISGAARD & SMITH, LLP
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8/23/2017 9:49 AM
Steven D. Grierson

» ' CLERK OF THE COURT
e e iy

COCHRAN MANAGEMENT SERVICES, )

1
LISA M. ANDERSON, ESQ.
2 || Nevada Bar No. 4907
3 GREENMAN GOLDBERG RABY & MARTINEZ
601 South Ninth Street
41| Las Vegas, NV 89101
Phone: 702, 384.1616 ~ Fax: 702.384.2990
5 Attorneys for Petitioner
6 DISTRICT COQURT
7 CLARK COUNTY,NEVADA
8 || JARED SPANGLER, )
9 N )
X Petitioner, )
Yo 10 ) <
- Vs, JCASE NO.: A-17-759871-J
g 11 )DEPT.NO.:  ~18- ||
{E CITY OF HENDERSON, CANNON )
K=
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N

13| INC. (CCMSI), THE DEPARTMENT OF )
) ADMINISTRATION, HEARINGS )
& 14| DIVISION, )
s Respondents. )
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Egé 16 _ )
Y,
g 17 CERTIFICATE OF MAILING
&
e 18 . g .
g 5 T hereby certify that on the ps”day of Apgust, 2017, 1 deposited into the U.S. Mails, postage
$e
w 20 prepaid, a copy of the foregoing PETITION FOR JUDICIAL REVIEW, addressed as follows:
51 || Department of Administration ~ Daniel L. Schwartz, Esq.
Appeals Office Lewis Brisbois Bisgaard
22 || Georganne W, Bradley, Esq. -~ & Smith, LLP
2200 S. Rancho Dr.,, #210 2300 W. Sahara Avenue
23 || Las Vegas, NV 89102 Suite 300, Box 28
24 Las Vegas, NV 89102-4375
251
260y
27
i
28
i
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Nevada Bar No. 4907

GREENMAN GOLDBERG RABY & VIARTINEZ
601 South Ninth Street ‘

Las Vegas, NV 89101

Phone: 702, 384.1616 ~ Fax; 702.384.2990
Attorneys for Petitioner
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CLARK COUNTY,NEVADA
JARED SPANGLER, )
)
Petitioner, ' )
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Vs, . YCASE NO.: A-17-759871-]
YDEPT. NO.: I
CITY OF HENDERSON, CANNON )
COCHRAN MANAGEMENT SERVICES, )
INC, (CCMSI), THE DEPARTMENT OF )
ADMINISTRATION, HEARINGS
DIVISION,

Respondents.

)
)
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AFFIDAVITS OF SERVICE

Please see attached.

afl~
DATED this 2;2’ day of September, 2017.

GREENMAN, GOLDBERG, RABY
& MARTINEZ
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LISA M ANDERSON, ESQ.
Nevada Bar No. 4907 *
601 South Ninth Street
Las Vegas, NV 89101
Attorneys for Petitioner
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[ hereby certify that on the Mday of September, 2017, I deposited into the U.S, Mails,

postage prepaid, a copy of the foregoing AFFIDAVITS OF SERVICE, addressed as follows:

Department of Administration Daniel L. Schwartz, Esq.
Appeals Office Lewis Brisbois Bisgaard
Georganne W, Bradley, Esq, : & Smith, LLP
2200 S. Rancho Dr., #210 2300 W. Sahara Avenue
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STATE OF NEVADA )

) ss. DECLARATION OF SERVICE
COUNTY OF WASHOE )

Robert Deale , declares and says: That at all times herein Declarant was and is a cltizen of the

United States, over 18 years of age, not a party to nor interested in the procesdings In which this Declaration is made. That

Declarant received __1__ copy(ies) of the PETITION FOR JUDICIAL REVIEW _in Case No, _ A<17-759871-J on the
19th _dayof _August ,2017 and servedthe same at __2:45 PM _onthe  22nd day of __ August , 2017 by:

(Declarant must complete the approprlale paragraph)

1. delivering and leaving a copy with the defendant

at
2. serve the defendant by personally delivering and leaving a copy
with » @ person of suitable age and discretion residing at the defendant's usual place

of abode located at

(Usa paragraph 3 for serve upon agent, completing A or B)

3. serving the defendant _OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF NEVADA by personally delivering
and leaving a copy at_The Office of Attorney General of the State of Nevada, 100 N. Carson Street, Carson City, NV 89701

a. With _ Taylor Mussleman as Legal Secretary » an agent lawfully designated by
statute to accept service of process;

b. With pursuantto NRS 14,020 as a person of suitable age and discration at the
above address, which address is the address of the registered agent as shown on the current certificate of
designation filted with the Secretary of State,

4. personally depositing a copy In a mail box of the United States Post Office, enclosed in a sealed envelope postage prepald
(check appropilate method):

ordinary mail
certified mail, return recelpt requested
registered malil, retumn receipt requested

addressed to the defendant at the defendant’s last known address which
s

Per NRS 53.045: | declare under penalty of perjury that the foregoing is true and correct.

Wl

Signature of Process Server, Robert Deale

Executed on: August 25, 2017,

American Process Service
10580 N, McCarran Blvd,, Sulls 115-130
Rano, Nevada 89503
776-337-1117
Nevada Llcanse 1088A
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STATE OF NEVADA )

) ss. DECLARATION OF SERVICE
COUNTY OF WASHOE ) : '

Robert Deale » declares and says: That at all times herein Declarant was and is a citizen of the

United States, over 18 years of age, not a party to nor interested In the proceedings in which this Declaration is made. That

Declarant received _1__ copy(ies) of the PETITION FOR JUDICIAL REVIEW _in Case No. _ A-17-759871-J on the
19th _day of _August , 2017 and served the same at __2:57 PM_onthe _ 22nd day of __August , 2017 by,

{Peclarant must complate the appropriate paragraph}

1. delivering and leaving a copy with the defendant at

2. serve the defendant by personally delivering and leaving a copy

with » @ person of sultable age and discretion residing at the defendant's usual place
of abode located at

(Use paragraph 3 for serve upon agent, completing A or B)

3. serving the defendant NEVADA DEPARTMENT OF ADMINISTRATION by personally delivering and leaving a copy at
The Office of The Department of Administration, 209 E. Musser St, Room 304, Carson City, NV 88701

a, With __Sara Brewer as AAD » an agent lawfully designated by statute to accept
service of process,;

b. ‘With , pursuant to NRS 14.020 as a person of suitable age and discretion at the
above address, which address Is the address of the registered agent as shown on the current certificate of
designation filed with the Secretary of State,

4. personally depositing a copy in a mall box of the United States Post Office, enclosed in a sealed envelope postage prepald
(check appropriate method):

ordinary mall -
certified mail, return recelpt requested
registered mail, return recelipt requested

addressed to the defendan : at the defendant’s last known address which
is .

Per NRS 53.045: | declare under penalty of perjury that the foregoing is true and cotrect.

S iralnte

Signature of Process Server, Robert Deale

Executed on: August 25, 2017.

American Pracess Service
10580 N, McCarran Bivd,, Sulte 115-130
Reno, Nevada 89603
776-337-1117
Nevada Licenss 1088A
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STATEMENT OF ISSUE,

The issue raised by Petitioner is whether substantial evidence supports the Appeals
Officer’s Decision and Order dated July 20,2017 affirming Respondents’ determination denying
liability for Petitioner’s February 9 ; 2016 industrial injury claim.

11

STATEMENT OF CAST,

This is the petition of JERED SPANGLER (hereinafter "P etitioner") of the Decision and
Order of the Appeals Officer below, wherein the Appeals Officer affirmed the determination of
the Employer, City of Henderson, and its workers’ compensation administrator, CCMSI,
(hereinafter and collectively “Respondent”) denying liability for Petitioner’s February 9, 2016
claim for workers’ compensation benefits related to occupationally hearing loss.

The prior history in the instant appeal is summarized as follows:

On July 20, 2017, the Appeals Officer, by and through her Decision and Order, affirmed
Respondent’s March 15, 2016 determination denying liability for Petitioner’s February 9, 2016
industrial injury claim. Petitioner filed an appeal, arguing that the Appeals Officer improperly
ruled in Respondent’s favor, alleging that the Appeals Officer’s Decision and Order lack
substantial evidence, and that the Appeals Officer committed legal error.,

Petitioner filed the instant appeal on August 14, 2017. The Record on Appeal was filed

on September 12, 2017,
111
/11
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2 STATEMENT OF FACTS
3 On or about February 9, 2016, Petitioner reported the development of occupationally
: related hearing loss and tinnitus that was sustained and accelerated while in the course and scope
6 || ofhis employment as a police officer for the City of Henderson. On that date, Petitioner reported
7|l extensive exposure to unprotected loud noises during his career as a police officer. Liability for
8| the claim was erroneously denied, Claim denial is the subject of this appeal.
; 1(9) - Petitioner participe“tted in annual physicals, including hearing tests, as part of his
. i{}i‘g 1 employment as a police office. (ROA pages 93-104) Petitioner demonstrated minor hearing
g«; ‘:‘; 12 || deficits when he was hired as a police officer in 2003, However, Petitioner’s hearing
:Ti% 13 || progressively worsened to a moderate to severe level by the time he filed his claim for workers®
L8
*":;j; 1: compensation benefits,
% s On February 9, 2016, Petitioner presented to Amanda Blake, Au.D for an audiology
(;E 17 evaluation. At that time, Ms, Blake noted Petitioner’s employment history as a police officer
g 18 || began in 2003, with eleven (11) years on active patrol. During Petitioner’s employment as a
c%f 19 police officer, Ms. Blake opined that Petitioner’s hearing progressively worsened as a result of
20 being “exposed to sirens, gunfire during range qualifications, and a radio piece in his left ear,
| 2; and then a lapel microphone on his left éide.” Ms. Blake was provided with copies of the annual

23 || hearing examinations dating back to Petitioner’s 2003 hire date, and she confirmed that

24 || Petitioner sustained additional bilateral hearing loss since his hire date, left worse than right.

25 Ms. Blake concluded that Petitioner’s “standard pure tone testing revealed borderline normal
26

hearing, 0.25-2k Hz, sloping to a moderate high frequency sensorineural hearing loss in the right
27 .
)8 ear” and a “mild sloping fo severe sensorineural hearing loss in the left ear with a notch present

2
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at 6k Hz” Ms. Blake confirmed that it was her opinion that his hearing loss was “not a
consequence o'f the normal aging process for either ear and is suggestive of noise exposure,”
Ms. Blake completed a C—4 form and opined that Petitioner’s hearing loss was directly related
to his employment as a police office. Ms. Blake recommended binaural amplification. (ROA
pages 105-109)

On March 1, 2016, Petitioner was evaluated by Ro ger Theobald, Au.D, who confirmed
that he reviewed the prior medical records pertaining to Petitioner’s annual hearing tests,
reporting from Dr. Scott Manthei in 2005, and reporting from Ms. Blake. Mr. Theobald also
reported that Petitioner’s job as a police officer exposed him to loud noises while on the job with
the Henderson Police Department. Mr. Theobald verified that Petitioner had mild to moderate
hearing loss in the left ear and normal to mild high frequency hearing loss in the ri ght ear at the
time of'his 2003 hiring. Inthe years following Petitioner’s 2003 hire date, Mr, Theobald opined
that Petitioner’s “hearing has significantly decreased bilaterally. Hearing decrease is considered
significantif a change of 1 OdB or mote occur at three or more hearing thresholds.” Mr. Tlleobaid
verified that there is a likelihood of a pre-existing underlying condition contributing to
Petitioner’s hearing loss in the left ear, “however, there is a high probability that Mz, Spangler’s
threshold shift may be as a result of on the job noise exposure.” Testing performed by Mr.
Theobald revealed “pure tone hearing threshold show a mild to moderately severe sensorineural
hearing loss in the right ear and a moderate to moderately severe sensorineural hearing loss in
the left.” M. Theobald recommended that Petitioner be provided with hearing aids and be

scheduled to sce a neuro-otologist to evaluate for a left sided cochlear pathology. (ROA pages

110-113)

111

177




e

On March 15,2016, the Insurer denied liability for Petitioner’s claim for bilateral hearing
loss. (ROA pageé 132) Petitioner appealed that determination to the Hearing Officer. Prior to
the hearing, the parties agreed to transfer the matter to the Appeals Officer.

On November 23, 2016, Petitioner sent a letter to Dr. Steven Becker asking him whether
Petitioner’s hearing loss was work related and, if not; whether Petitioner’s exposure to work
related noise contributed to the hearing loss and tinnitus. On DecemEer 23, 2016, Dr. Becker

opined that Petitioner’s hearing loss was not entirely work related, however, Dr. Becker

it

confirmed that it was his opinion that Petitioner’s work related noise exposure “contributed” to

[e- R e R B e Y e L S ')

£ 2

z

1 the extent of the present hearing loss and tinnitus. Dr. Becker based his opinion on the “original

hearing test (performed in) 2003 revealed losses bilaterally, worse in the left and hearing has

13 || steadily worsened” since that time.” (ROA pages 25-29)

o
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if:) 14 -On July 20, 2017, the Appeals Officer affirmed Respondent’s March 15,2017 claim
% 12 denial determination. The Appeals Officer concluded that Petitioner failed to establish that his
((;3 17 oceupational hearing loss qualified for benefits as an industrial injury or occupational disease.
;f 18 || The Appeals Officer ruled that the origin of Petitioner’s hearing loss was not related to an
é?: 191 employment related risk. Respondent also argued that Claimant was assigned to a desk job
20 during his career as a police officer. (ROA pages 3-11)
i; It is from the Appcals Ofﬁcer’é Decision and Order dated July 20, 2015 that Petitioner

23 || now appeals,

24171/
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LEGAL ARGUMENT

A, The Appropriate Standard for Judicial Review in Contested Workers®
Compensation Claims

In contested workers compensation claims, judicial review first requires an identification

of whether the issue to be resolved is a factual or legal issue. While questions of law may be

reviewed de novo by this Court, a more deferential standard must be employed when reviewing

the factual findings of an administrative adjudicator.

NRS 233B.135, which governs judicial review of a final decision of-an administrative
agency, provides, in pertinent part, the following;

2. The final decision of the agency shall be deemed reasonable
and lawful until reversed or set aside in whole ot in part by the
court. The burden of proof is on the party attacking or resisting
the decision to show that the final decision is invalid pursuant to
subsection 3,

3. The court shall not substitute its judgment for that of the
agency as to the weight of evidence on a question of fact, The
court may remand or affirm the final decision or set it aside in
whole or in part if substantial rights of the petitioner have been
prejudiced because the final decision of the agency is: '

(a) In violation of constitutional or statutory provisions;

(b) In excess of the statutory authority of the agency,

(¢) Made upon unlawful procedure;

(d) Affected by other error of law;

(e) Cleatly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

() Arbitrary or capricious or characterized by abuse of
discretion.

/11
111
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1 Relating to the standard of review of administrative decisions, our Supreme Court has
2 consistently held that the factual findings made by administrative adjudicators may not be
jr disturbed on appeal unless they lack the support of substantial evidence. SIIS v. Hicks, 100 Nev.
s 567, 688 P.2d 324 (1984); SIIS v. Thomas, 101 Nev. 293, 701 P.2d 1012 (1985); SIIS v.
6 || Swinney, 103 Nev. 17, 731 P.2d 359 (1987); SIIS v. Christensen, 106 Nev, 85, 787 P.2d 408
711 (1990).
8 Thus, “the central inquiry is V\./hether substantial evidence in the record supports the
’i 1 12 agency decision.” Brocas v. Mirage Hotel & Casino, 109 Nev. 579, 583, 854 P.2d 862, 865
‘iﬂé}i% 1 (1993). Substantial evidence is “that quantity and quality of evidence which a reasonable
*E: % 12.|| [person] could accept as adequate to support a conclusion.” State Employment Sec. Dep’t v.
é‘g 13 || Hilton Hotels, 102 Nev. 606, 608 n.1, 729 P.2d 497, 498 n.1 (1986). Therefore, if the agency’s
ﬁix 14 decision lacks substantial evidentiary support, the decision is unsustainable as being arbitrary
% 12 and capricious. Bartick Goldstrike Mine v, Peterson, 116 Nev. 541, 547,2P.3d 850? 854 (2000).
(?' 17 The Court must defer to an agency’s findings of fact only as long as they are supported by
:g 18 || substantial evidence. Law Offices of Barry Levinson v. Milko, 124 Nev. 355,362,184 P.3d 378,
5 1911 383-84 (2008).
29 On the other hand, purely legal questions may be determined by the District Court
Z without deference to an agency determination, upon de novo review. SIIS v. Khweiss, 108 Nev.
23 || at 126, 825 P.2d at 220 (1992). Furthermore, the construction of a statute is a question of law,
24 || subject to de novo review. See State, Dep’t of Motor Vehicles v, Lovett, 110 Név. 473, 476,
2511 874 P.2d 1274, 1249 (1994).
26
111
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1 The matter at issue in this appeal clearly involves a factual issue regarding whether
2 || Petitioner has met his burden in establishing compensability for the extent of hearing loss
3 . , . .
detected at the time of the filing of the February 9, 2016 workers’ compensation claim.
4
B. The Appeals Officer’s Decision And Order Dated July 20. 2017 is Not
> Supported by Substantial Evidence and Contains Legal Error
6
Itis the Petitioner’s position that his employment as a police officer directly contributed
7
g to the extent of hearing loss and tinnitus present when the February 9, 2016 claim for workers’
9 || compensation was filed. Petitioner maintains that his particular profession, that of a law
iy 10| enforcement officer, exposes his to various noise hazards that the average citizen does not
Z
2§
2 1 experience,
o2
<3 b NRS 617.440 states: :
=g 13
o ,
-2 ¥ 14 1. An occupational disease defined in this chapter shall be
£ deemed to arise out of and in the course of the employment if:
%f’ 15 (a) Thereis a direct causal connection between the conditions
fi under which the worlk is performed and the occupational disease;
iz 16 (b) It can be seen to have followed as a natural incident of the
(lf?‘ 17 work as a result of the exposure occasioned by the nature of the
2 employment;
5;: 18 (¢) It can be fairly traced to the employment as the proximate
%)) cause; and
(':”)‘ 19 (d) It does not come from a hazard to which workers would ;
' : have been equally exposed outside of the employment. :
20 . L
2. The disease must be incidental to the character of the
21 business and not independent of the relation of the employer and
employee.
22 3. The disease need not have been foreseen or expected, but
23 after its contraction must appear to have had its origin in a risk
connected with the employment, and to have flowed from that
24 source as a natural consequence,
_ 4. In cases of disability resulting from radium poisoning or
25 exposure to radioactive properties or substances, or to roentgen
26 . rays (X-rays) or ionizing radiation, the poisoning or illness
resulting in disability must have been contracted in the State of
27 Nevada.
28 7
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5. The requirements set forth in this section do not apply to
claims filed pursuant to NRS
017.453,617.455,617.457, 617.485 or 617.487.

[Part 26:44:1947; A 1949, 365; 1953, 297] — (NRS A 1961,
589; 1963, 874; 1967, 685; 1983, 458; 2007, 3366)

The medical reporting from the audiologists, who examined, tested and reviewed all
prior hearing studies, verifies that the extent of Petitioner’s hearing loss and tinnitus is directly
related to occupational exposures. These exposures consist of, but are not limited to, fire arm
use, sirens, radio and various tactical maneuvers, Police officers are trained to be prepared to
be in loud, chaotic environments. Ms. Blake and Mr. Theobald note Petitioner’s prior hearing
exposure but directly relate the ensuring severity of the hearing loss to employment related
exposures. Further, Dr. Becker verified that Petitioner’s hearing loss did not originate with his
employment, but opined that the work related exposures contributed to the steady decline in
hearing capabilities. Thus the totality of the feporting establishes a “direct causal connection”
between the extent of Petitioner’s hearing loss and tinnitus and his job as a police officer,
Petitioner is not placed in this type of situation outside of his employment. Since there was not
a singular moment when Petitioner sustained hearing damage, the reporting clearly establishes
that his occupational exposures contributed to Petitiqner’s level of hearing damage, which is a
natural incident of his employment and qualifies for coverage as an occupational disease. It is

Pelid i pany s . _ ,
clear that Me-BPewvis’ work conditions and work environment directly contributed to the February
9, 2016 claim for occupational hearing loss.
111
/11
/11

111

182




kY
i

artines/ .

ACCICENT NEMY ATTORNINVG

Raby v

OO~ O i

was Petitioner’s job in law enforcement that significantly accelerated his hearing loss and

produced the tinnitus, NRS 616C.175 addresses the issue of when industrial factors aggravate

or accelerate a pre-existing condition,

/11
/17
117
/1]

111

Although Petitioner started his career as a police officer with a minor hearing deficit, it

NRS 616C.175 states:

1. Theresulting condition of an employee who:

(1) Hasa pleemstlng condition from a cause or origin that did
not arise out of or in the course of the employee’s current or past
employment; and

(b) Subsequently sustains an injury by accident arising out of

and in the course of his or her employment which aggravates,
precipitates or accelerates the preexisting condition,
[ shall be deemed to be an injury by accident that is compensable
pursuant to the provisions of chapters 616A to 616D, inclusive, of
NRS, unless the insurer can prove by a preponderance of the
evidence that the subsequent injury is not a substantial
confributing cause of the resulting condition.

2. Theresulting condition of an employee who:

(a) Sustains an injury by accident arising out of and in the
course of his or her'employment; and

(b) Subsequently aggravates, precipitates or accelerates the

injury in @ manner that does not arise out of and in the course of
his or her employment,
E shall be deemed to be an injury by accident that is compensable
pursuant to the provisions of chapters 616A to 616D, inclusive, of
NRS, unless the insurer can prove by a p1epondelance of the
evidence that the injury described in paragraph (a) is not a
substantial contributing cause of the resulting condition.

(Added to NRS by 1993, 663; A 1993, 2147, 1999, 1777)
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Respondent denied liability for Petitioner’s bilateral hearing loss and tinnitus.
Respondent based its denial on the fact that Claimant Had some héaring deficit at the time of his
2003 hire date. Respondent has acknowledged the hearing deficit from 2003, however, he
maintains that the ensuing hearing loss and tinnitus is associated with employment related noise
exposure. Thus it was Petitioner’s occupational exposures that accelerated his future hearing
losses.

The reporting from the audiologists, Ms. Blake and Mr. Theobald, eétablishes that

Petitioner had some hearing loss at the time of his 2003 hire as a police officer. However, these
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11 audiologists verified that Petitioner’s hearing loss progressively worsened due to employment

related noise exposure,

o 13 Ms. Blake confirmed that it was her opinion that Petitioner’s hearing loss was “not a

SRRV e e ‘ . . ,

o consequence of the normal aging process for either ear and is suggestive of noise exposure,

5

& 15 _ . -

o2 Ms. Blake noted that during his eleven (11) years on active patrol, Petitioner’s hearing has

**é;; 16

e . f . '

o 17 progressively worsened as a result of being “exposed to sirens, gunfire during range

o

¢4

E"’:‘ 18 || qualifications, and a radio piece in his left ear, and then a lapel microphone on his left side.”

3]

o 19 Mr, Theobald verified that there is a likelihood of a pre-existing underlying condition
20

contributing to Petitioner’s hearing loss in the left ear, “however, there is a high probability that
Mr. Spangler’s threshold shift may be as a result of on the job noise exposure.” In the years
3 || following Petitioner’s 2003 hire date, Mr, Theobald opined that Petitioner’s “hearing has

24 || significantly decreased bilaterally. Hearing decrease is considered significant if a change of

2511 10dB or more occur at three or more hearing thresholds,”
26
111
27
03 1117
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1 Furthermore, Dr. Becker confirmed that, while Pétitioner’s job did not cause the hearing
2 loss, his job was absolutely a “contributing factor” in the loss that developed after his 2003 hire
: date as a police officer,
4
s NRS 616C.175 addresses the issue of when an industrial injury “aggravates, precipitates
61| or accelerates” a pre-existing condition, This statute mandates that an Insurer is responsible for
7|| treatment related to a pre-existing condition if the industrial injury “aggravates, precipitates or
8| accelerates” thg pre-existing condition. Moreover, if the Insurer denies responsibility for
12 treatment 1'ela‘£ed to a pre-existing condition, this statute requires the Insurer to “prove by a
_ ‘- % 1 preponderance of the evidence that the subsequent (industrial) injury is not a substantial
| % 12| contributing cause of the resulting condition.”
M% 13 In this case, Respondent has completely failed to meet its statutory obligation of proving
";j 14 by “a preponderance of the evidence” that Petitioner’s occupationally related noise exposure is |-
j‘é 12 “not a substantial contributing cause of the resulting condition.” Petitioner began experiencing
(é) 17 increased hearing loss and the development of tinnitus symptoms after his 2003 hire date as a
g 18 || police officer. This fact was documented in Ms. Blake, Mr. Theobald and Dr, Becker’s reporting.
[
:*i 1941 petitioner’s job as a police officer regularly exposed him to extremely loud sirens, unprotected
2(1) sounds of gunfire, a radio piece in the left ear and a lapel radio in closeproximity to this leff ear,
- It was during these activities that resulted in the acceleration of hearing loss following his 2003
7 || hire date.
240111
250011
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Petitioner experienced minimal hearing deficit at the time of his 2003 hire date. Durin g
the subsequent years of active patrol duty, Petitioner was exposed to wide-ranging sources of
loud noise without protection. In fact, the reporting verified that Petitioner’s increased hearing
loss in the left ear compared to the right ear was related to the use of the ear piece in the left ear
and the lapel radio on the left side. These exposures were a “contributing factor” in Petitioner’s
accelerated hearing loss and the development of tinnitus. The current level of hearing loss has
been directly related to his occupdion as a iaolice officer.

Therefore, Petitioner’s job as a police officer is clearly the primary contributing cause of
the current level of hearing loss aﬁd the development of tinnitus. The reporting from Ms. Blake,
Mr. Theobald and Dr. Becker confirms that Petitioner’s occupation noise exposure was the
primary contributing cause of the current hearing loss and tinnitus. Although there was a pre-
employment finding of mild hearing loss at the time of his 2003 hiring as a police officer, the
subsequent deterioration of his hearing abilities and current need for hearing aids is directly
related to his employment as a police officer. Therefore, based upon the extensive nature of the
industrial noise exposures, Petitioner’s worsening hearing loss and tinnitus is industrially related.

Thus, the Appeqls Officer incorrectly applied the NRS 616C.150 and NRS 617.440 when
finding that Petitioner’s hearing loss condition did not qualify for benefits as én industrial injury
or occupational disease. Petitioner’s hearing loss absolutely qualifies for benefits under NRS
616C.440. Moreover, the available reporting demonstrates that Claimant’s mild pre-existing
hearing loss at the tire of his hire as a police officer was aggravated and accelerated by the
ensuring years of occupational noise exposures.

11/
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Based upon the totality of the evidence, this Court should reverse the Appeals Officer’s
July 20, 2017 Decision and Order, as the decision of the administrative agency on questions of

fact if the decision is supported by substantial evidence in the record. SIIS v, Thomas, 101 Ney,

293,701 P.2d 1012 (1985). Therefore, the Appeals Officer’s decision, is not supported by the
evidence, and should be reversed on appeal.
y

CONCLUSION

Since the Appeals Officer’s Decision and Order lacks substantial evidéntiary support and
contains legal error as outlined above, Petitioner respectfully requests entry of this Honorable
Court's order REVERSING the Appeals Officer Deciston and Order as outlined above. This
matter should be returned to Respondent for the acceptance of the F ebruary 9, 2016 claim for
occupational hearing loss.

g
DATED this a day of October, 2017,

GREENMAN, GOLDBERG, RABY & MARTINEZ

: ':/ /// /M
THADDEUS J, YUREK 111, ESQ.
Nevada Bar No.: 011332
LISA M. ANDERSON, Esq.

Nevada Bar No.: 004907
601 South Ninth Street
Las Vegas, Nevada 89101

Attorneys for Petitioner
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this Petitioner’s Opening Brief, and to the best of my
knowledge, information and belief, it is not frivolous or interposed for any improper purpose. I
further certify that this reply brief’ complies with all applicable Nevada Rules of Appellate
Procedure, in particular NRAP 28(e), which requires every assertion in the brief regarding
matters in the 1'eco1;d to be supported by appropriate references to the record on appeal.

[ understand that I may be subject to sanctions in the event that the accompanying brief

is not in conformity with the requirements of the Nevada Rules of Appellate Procedure.

DATED this a&?lay of October, 2017,

GREENMAN, GOLDBERG, RABY & MARTINEZ

AN

DEUS J. YUREK 111, ESQ.
evada Bar No.: 011322
LISA M. ANDERSON, Esq.
Nevada Bar No.: 004907
601 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Petitioner
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CERTIFICATE OF MAILING

Ny .
I hereby certify that on the mﬁ%\y of October, 2017, 1 deposited a true and correct

copy of the OPENING BRIEF in the U.S. Mails, postage fully prepaid, enclosed in envelopes

addressed as follows:

Daniel L. Schwartz, Esq,

LEWIS BRISBOIS BISGAARD & SMITH

2300 West Sahara Avenue

Suite 300, Box 28
Las Vegas, Nevada 89102

[ < [

" An Einployee of GREENMAN, GOLDBERG, RABY & MARTING?
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Richard F. Scotti
District Judge

Department Two
Lis Vegas, NV 891355

{ ORDR

2

3 DISTRICT COURT

) CLARK COUNTY, NEVADA

: J

JARED SPANGLER, Case No.:  A-17-759871.4,
6 Dept. No.: 11
Appellant,
7 Date: May 7, 2018
g VS, Time: Chambers
CITY OF HENDERSON, et al., ORDER SCHEDULING HEARING
9 AND BRIEFING SCHEDULE
Respondents.
10
11
12 TO: ALL PARTIES AND THEIR COUNSEL OF RECORD
13 PLEASE TAKE NOTICE that the undersigned will bring a hearing on appeal on the
14][ 7" day of May, 2018 in Chambers, or as soon thereafter as counsel/parties can be heard.
15 Parties shall file briefs in accordance with the deadlines established in JRCP 75 as
16]{ follows:
17 Appellant’s Opening Brief: Filed 10/20/18
18 Respondent’s Brief: April 9,2018
o 19 Appellant’s Reply: . April 24,2018
20 Appellant to provide courtesy copies of all pleadings to Depértment 11, 200 Lewis
21{| Avenue, 11" Floor, no later than May 4, 2018.
22 IT IS SO ORDERED.,
223 ...Dated this 7" day of March, 2018, ... . ... ... . __
24
25
. SCOTTI

26 DISTRICT COURT JUDGE
27
28
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Richard F. Scotti

District Judge

Department Two
Las Vegas, NV 89155

Lhevnrear

CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed, a copy of this Order was electronically
served and/or placed in the attorney’s folder maintained by the Clerk of the Court and/or
transmitted via facsimile and/or mailed, postage prepaid, by United States mail to the proper

parties as follows:

Thaddeus J. Yurek, I11, Esq.
Lisa M. Anderson, Esq.
Daniel L. Schwartz, Esq.

Is! Melody Howard

Melody Howard
Judicial Executive Assistant
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12300 W. Sahara Ave. Ste. 300
| Las Vegas, Nevada 89102
| Telephone: (702) 893-3383

N = e )

| INC. (CCMSI), THE DEPARTMENT OF

| Attorneys for Respondents,

| OLot
Electronically Filed

4/9/2018 12:09 PM
Steven D. Grierson

' CLERK OF THE COU

DANIEL L. SCHWARTZ, ESQ.
Nevada Bar No. 5125
LEWIS BRISBOIS BISGAARD & SMITH LLP

Facsimile: (702) 366-9563

Email: daniel.schwartz@lewisbrisbois.com
Attorneys for Respondents,

City of Henderson and Cochran
Management Services, Inc. (CCMSI)

DISTRICT COURT
CLARK COUNTY, NEVADA
JARED SPANGLER,
. CASENO.: A-17-759871-]
Petitioner,
DEPT NO.: 1I
v, ;

CITY OF HENDERSON, CANNON
COCHRAN MANAGEMENT SERVICES,

ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE, -

Respondents.

RESPONDENTS’ ANSWERING BRIEF

DANIEL L. SCHWARTZ, ESQ. LISA ANDERSON, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH LLp ~ GREENMAN, GOLDBERG, RABY &
2300 W. Sahara Avenue, Suite 300, Box 28 MARTINEZ
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STATEMENT OF THE CASE

This is a worker's compensation case. Prior to the subject claim, in 2005, Petitioner
JARED SPANGLER (hereinafter “Petitioner”) filed a claim for workers’ compensation benefits
alleging that he had a hearing loss that was job incurred. This claim was denied as there was

evidence that Petitioner had hearing loss prior to his employment. Petitioner did not contest this

| denial.

In the instant claim, on February 9, 201.6, Petitioner filed a second claim alleging that his
non-industrial hearing loss was made worse over time by his employment. This claim was denied.
Petitioner appealed.

On July 20, 2017, the Appeals Officer affirmed claim denial given that there was no

conclusive evidence that his hearing loss was related to his employment. Petitioner filed the

| instant Petition for Judicial Review contesting this July 20, 2017 Decision.

Petitioner argues to’ this Court that the aggravation over time of his non-industrial
condition should be compensable. However, as will be explained below, the Nevada workers’
compensation system does not allow for such a claim. The Appeals Officer’s Decision was proper.

IL.
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S STATEMENT-OF-THEISSUES - - o

1. Whether substantial rights of Petitioner have been prejudiced as set forth in NRS
233B.135(3) because the Appeals Officer’s Decision and Order filed on July 20, 2017 was:
()  inviolation of constitutional or statutory provisions;
(b)  inexcess of statutory authority of the agency;
(¢)  made upon unlawful procedure;
(d) affected by other error of law;
(e)  clearly erroneous in view of the reliable, probative and substantial evidence
on the whole record; or

(f)  arbitrary or capricious or characterized by abuse of discretion; and

4813-1514-8385.1 4816:3285-3086.1 4811-0607-0348.1
26990-1176 1 196




LEWIS
BRISBOIS
BSGARD
&SVHLLP

ATORSES AT LAY

Jud

W

104

11
12
13
14
15
16
17

15
20
21
22

231}

24

26
27

HOWWN

=R -

2. Whether the Appeals Officer’s Decision and Order was based upon substantial
evidence as required by NRS 233B.125.
1L
STATEMENT OF FACTS

On February 9, 2016, the Petitioner, JARED SPANGLER (hereinafter referred to as
“Petitioner”), alleges that has hearing loss and ringing in the ears which he attributes to job related
exposure to loud noises. The Petitioner was seen by Dr. Blake at Anderson Audiology where
hearing loss was noted. The Petitioner appears to have failed to have reveal his earlier 2005
denied hearing loss claim or that the Petitioner apparently has been working a desk job for the last
5-6 years. Further, Petitioner also failed to reveal that Employer modified his position after 2005
to avoid loud noises. (Record on Appeal p. 35)(hereinafter “ROA p. __ ")

The Employer’s Report of Industrial Injury or Occupational Disease notes a nearly one
 month delay in reporting the hearing loss. (ROA p. 36)

* The Employer’s First Notice of Injury or Occupational Disease notes that the Petitioner
alleges exposure to excessive loud noises and that he has had tinnitus for several years. (ROA p.
37)

The Petitioner has previously filed a hearing loss claim in November of 2005. On

| February 22,2006, Dr.-Manthei-noted-that the Petitioner’s family-had a-positive history of-hearing

loss. He noted that MRI testing revealed that the Petitioner had revealed “a contrast enhancement
of the left internal auditory canal suggesting extrinsic compression from a neoplastic process of
the brain.” It was concluded that the Petitioner’s symptomatology was most likely due to a
nonindustrial component, and that the Petitioner’s hearing loss should not be considered to be
industrial in nature. A claim denial determination for the November 1, 2005, hearing loss claim
was issued on March 7, 2006. (ROA pp. 38-55) Petitioner did not contest this claim denial.
Hearing testing has been performed throughout the Petitioner’s employment with the City

of Henderson. (ROA pp. 56-68)

4813-1514-8385.1 4816-3285-3086.1 4811-0607-0348.1
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As a result of hearing testing in October of 2015, on February 9, 2016, the Petitioner was

seen by Dr. Blake at Anderson Audiology. A hearing loss was found which was deemed to be

| suggestive of loss due to noise exposure. Again, it must be noted that there is no indication that

Petitioner informed Dr. Blake that he had been working a desk job for 5-6 years prior té lt.}iis‘éxaxn
and prior to that had a modified job to avoid loud noises. Furthermore, it does not appear that Dr.
Blake had access to Petitioner’s entire file. (ROA pp. 69-72)

A medical release was signed by the Petitioner on February 9,2016. (ROA p. 73)

On March 2, 2016, the Petitioner was seen by Dr. Theobald who noted that, prior to his
employment Petitioner had hearing loss in both ears, but that his left was worse than his right,

prior to employment with Employer. It was noted that “there is a high likelihood that there is an

| underlying condition that may be contributing to Mr. Spangler’s hearing loss in his left ear” and

ATIORHES AT LAY

12 [| that the Petitioner has a “possible tumor located in the area of the left cochlear nerve.” Job noise
13 || exposure was also a potential cause of the hearing loss. It was recommended that the Petitioner‘be
14 |} seen by a neuro-otologist to assess the potential likelihood of left sided cochlear pathology. (ROA
15 || pp. 74-76)
16 On March 15, 2016, a claim denial determination was issued. However, it was noted that
17 || bills related to Dr. Theobold’s evaluation would be paid. (ROA p. 77) T
- 18 On March-28;2016;-the Petitioner-appealed the-claim-denial-determination: (RO A-p:-78)-
19 || This appeal was transferred direc‘cly to the Appeals Officer. (ROA p. 79)
20 On July 20, 2017, the Appeals Officer affirmed claim denial given that there was no
21 || conclusive evidence that his hearing loss was related to his employment. (ROA pp. 3-11)
22 Petitioner filed the instant Petition seeking review of the Appeals Officer’s July 20, 2017
23 || Decision and Order.
24 |,
25 |
26
27
%RE]X'VOIISS 28
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1 Iv.
2 JURISDICTION
3 1. Standard Of Review
4 Judicial review of a final decision of an agency is governed by NRS 233B.135.
5 NRS 233B.135 Judicial review: Manner of conducting; burden
of; standard for review. :
6 .
1. Judicial review of a final decision of an agency must be:
7
(a) Conducted by the court without a jury; and
8
(b) Confined to the record. -
9
In cases concerning alleged irregularities in procedure before an
10 agency that are not shown in the record, the court may receive
evidence concerning the irregularities.
11
‘ 2. The final decision of.the agency shall be deemed
12 reasonable and lawful until reversed or set aside in whole or in part
by the court. The burden of proof is on the party attacking or
13 resisting the decision to show that the final decision is invalid
pursuant to subsettion 3.
14 ,
. 3. The court shall not substitute its judgment for that of the
15 agency as to the weight of evidence on a question of fact. The court
may remand or affirm the final decision or set it aside in whole or in
16 | part if substantial rights of the petitioner have been prejudiced
' because the final decision of the agency is:
17 ‘
(a) In violation of constitutional or statutory provisions;
- — —.1 8V.‘ [ — [
(b) In excess of the statutory authority of the agency;
19 .
(¢) Made upon unlawful procedure;
20 ||
(d) Affected by other error of law;
21 '
(e) Clearly erroneous in view of the reliable, probative and
22 substantial evidence on the whole record; or
23 (f) Arbitrary or capricious or characterized by abuse of
discretion.
24
25 The standard of review is whether there is substantial evidence to support the underlying
26 || decision. The reviewing court should limit its review of administrative decisions to determine if
27 || they are based upon substantial evidence. North Las Vegas v. Public Service Comm’n., 83 Nev.
LEWIS 281278, 291, 429 P.2d 66 (1967); McCracken v. Fancy, 98 Nev. 30, 639 P.2d 552 (1982). Substantial
BRISOIS
BISGRARD 4813-1514-8385.1 4816-3285-3086.1 4811-0607-0348.1
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evidence is that quantity and quality of evidence which a reasonable man would accept as

adequate to support a conclusion. See, Maxwell v. SIS, 109 Nev. 327, 331, 849 P.2d 267, 270

(1993); and Horne v. SIS, 113 Nev. 532,537, 936 P.2d 839 (1997).

When reviewing administrative court decisions, the Court has held that, on factual
determinations, the findings and ultimate decisions of an appeals officer are not to be disturbed

unless they are clearly erroneous or otherwise amount to an abuse of discretion. Nevada Industrial

Comm’n. v. Reese, 93 Nev. 115, 560 P.2d 1352 (1977). An administrative determination

regarding a question of fact will not be set aside unless it is against the manifest weight of the

=T RN - B S P R N

evidence. Nevada Indus. Comm’n. v. Hildebrand, 100 Nev. 47, 51, 675 P.2d 401 (1984). A

—
S

decision by an appeals officer that is based upon the credibility of Respondent and other witnesses
is “not open to appellate review.” Brocasv. Mirage Hotel & Casino, 109 Nev. 579, 585, 854 P.2d
1 862, 867 (1993).

oy
jw_—y

o
W N

In determining whether an administrative decision is supported by substantial evidence, the

methodology of the District Court is also well-defined. First, for each issue appealed, the

oy
L

'pertinent rule of law is identified. Thereafter, the Record on Appeal is reviewed to determine

e
N W

whether the agency’s decision on each issue is supported by substantial factual evidence. State

17 || Dep’t of Motor Vehicles v. Torres, 105 Nev. 558, 560, 799 P.2_d 959, 960-961 (1989).

e = = ==18 |- —-1f~the~decision—of -the—administrative—agency ~on -the—appealed-issue -is —supported —by-
19 || substantial factual evidence in the Record on Appeal, the District Court must affirm the decision
20 || of the agency as to that issue. On the other hand, a decision by an administrative agency that lacks
21 || support in the form of substantial evidence is arbitrary or capricious and, thus, an abuse of

22 || discretion that warrants reversal. NRS 233B.135(3); Titanium Metals Corp. v. Clark County, 99

23 || Nev. 397, 399, 663 P.2d 355, 357 (1983).
24 Substantial evidence has been defined as that quantity and quality of evidence which a

25 || reasonable man could accept as adequate to support a conclusion. State Emp’t Sec. Dep’t v.

26 || Hilton Hotels Corp., 102 Nev. 606, 608 at n.1, 729 P.2d 497 (1986). Additionally, substantial

27 || evidence is not to be considered in isolation from opposing evidence, but evidence that survives

LEWIS 28 || whatever in the record fairly detracts from its weight. Universal Camera Corp. v. NLRB, 340 U.S.

BRISBOIS
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474,477, 488 (1951); Container Stevedoring Co. v. Director, OWCP, 935 F.2d 1544, 1546 (9[h
Cir. 1991). This latter point is clearly the significance of the requirement in NRS 233B.135(3)(e)
‘,'_which states that the reviewing court consider the whole record.

While the Court is not required to give deference to pure legal questions determined by the
agency, those conclusions of the agency which are “closely related to the agency’s view of the
 facts, are entitled to deference, and will not be disturbed if they are supported by substantial

bevidence.” Jones v. Rosner, 102 Nev. 215, 217, 719 P.2d 805, 806 (1986).

V.

LEGAL ARGUMENT

J—t
o

A. Standard at the Appeals Officer Level.

Y
j

It is the Petitioner, not the Respondents, who has the burden of proving his case, and that is

ok
[ S8

| by a preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100 Nev. 567,

—
[#8)

688 P.2d 324 (1984); Holley v. State ex rel. Wyoming Worker's Compensation Div., 798 P.2d 323

(1990); Hagler v. Micron Technology, Inc., 118 Idaho 596,' 798 P.2d 55 (1990).

-
£

P
n

In attempting to prove his case, the Petitioner has the burden of going beyond speculation

o
<

and conjecture. That means that the Petitioner must establish the work connection of his injuries,

[
~J

'the causal relationship between the work-related injury and his disability, the extent of his

ok
G2

1| disability; and all facets of the claimrbya-preponderance -of -all-of the-evidence.To prevail;—a

Petitioner must present and prove more evidence than an amount which would make his case and

ju—y
\D

his opponent's “evenly balanced.” Maxwell v. SIIS, 109 Nev. 327, 849 P.2d 267 (1993); SIIS v.'

[\
<

o
ok

Khweiss, 108 Nev. 123, 825 P.2d 218 (1992); SIIS v. Kelly, 99 Nev. 774, 671 P.2d 29 (1983), 3,

|3
[\

A. Larson, The Law of Workmen's Compensation, § 80.33(a).

23 | NRS 616A.010 makes it clear that:
24 A claim for compensation filed pursuant to the provisions of this
chapter or chapter 617 of NRS must be decided on its merits and not
25 according to the principle of common law that requires statutes
governing worker's compensation to be liberally construed because
26 they aré remedial in natute,
27
LEWS 28
BRISBOIS
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B. The Denial of the Claim was Legal and Proper

Here, Petitioner argues that he has a non-occupational hearing loss that was exacerbated

1 over time by his employment. However, workers’ compensation does not recognize such a claim.

To provide context for this analysis, there are essentially two types of claims that can be made
under the Nevada workers’ compensation system: acute injury claims which are governed by NRS
616C; and occupational disease claims which are governed by NRS 617.

Acute injury claims arise when .an employee is able to establish “by a preponderance of the
evidence that the employee’s injury arose out of and in the course of his or her employment.” NRS
616C.150. To sustain that burden, the employee must prove a statutory “accident” and “injury.”

NRS 616A.030 defines an accident as “. .. an unexpected or unforeseen event happening suddenly

and violently, with or without human fault, and producing at the time objective symptoms of an

injury.” Furthermore, NRS 616A.265 defines an injury as “. . . a sudden and tangible happening of

|a traumatic nature, producing an immediate or prompt result which is established by medical

evidence .
Occupational disease claims on the other hand have no requirement to establish an

“accident” or “injury.” Instead, making out a claim for an occupational disease is governed by

NRS 617.440 as follows:
- - NRS8617. 440*~Reqmrements “for—occupational disease~to - be - o
deemed to arise out of and in course of employment;

applicability.

1. An occupational disease defined in this chapter shall be
deemed to arise out of and in the course of the employment if:

(a) There is a direct causal conriection between the
conditions under which the work is performed and the occupational
disease;

(b) It can be seen to have followed as a natural incident of
the work as a result of the exposure occasioned by the nature of the
employment;

() It can be fairly traced to the employment as the
proximate cause; and

(d) It does not come from 2 hazard to which workers would
have been equally exposed outside of the employment,

2. The "disease fiust be incidental to the character of the
business and not independent of the relation of the employer and
employee.

3. The disease need not have been foreseen or expected, but
after its contraction must appear to have had its origin in a risk

4813-1514-8385.1 4816-3285-3086.1 4811-0607-0348.1
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connected with the employment, and to have flowed from that
source as a natural consequence.

4, In cases of disability resulting from radium poisoning or
exposure to radioactive properties or substances, or to roentgen rays
(X rays) or n, the poisoning or illness resultmg in
disability’ ntracted in‘the State of Nevada.~

5. The requirements set forth in this section do not apply to
claims filed pursuant to NRS 617.453, 617.455, 617.457, 617.485 or
617.487.

Here, Petitioner is not alleging that he has either an acute injury claim or an occupational
disease claim. Rather, Petitioner argues that he has a non-occupational disease that was made

worse over time by his employment. Because an acute injury is not being alleged, the provisions

- N L - 7. T O S S N)

of NRS 616C do not come into play. If anything, this matter would be governed exclusively by

10 {| NRS 617. Therein lies the problem with Petitioner’s argument.
11 Petitioner argues that this claim should have been analyzed under NRS 616C.175(1) which
12 |} allows a Petitioner the mechanism to prove that an acute injury has aggravated a non-industrial

13 {| condition. That statute provides in pertinent part as follows:
14 1. The resulting condition of an employee who:
(a) Has a preexisting condition from a cause or origin that did
15 not arise out of or in the course of the employee’s current or past
employment; and
16 (b) Subsequently sustains an injury by accident arising out of
and in the course of his or her employment which aggravates,
17 precipitates or accelerates the preexisting condition,
E shall be deemed to be an injury by accident that i is compensable
T o8 T T pursuanttothe prowslons of chaptersﬁ] 6A-1t0-616D, inclusive, of — -~ —
NRS, unless the insurer can prove’ by a preponderance of the
19 evidence that the subsequent injury is not a substantial contributing
cause of the resulting condition.
20

21 || (emphasis added)

22 As the highlighted portions of the above statute make clear, NRS 616C.175(1) only applies
23 || to acute injuries. Chapter 617 is even explicitly carved out of the stétue. It would have been very
24 || simple for the statute above to reach from chapter 616A to 617. Yet it does not. This is the main
25 || problem with Petitioners argument; there is no mechanism which would ailow a claim for a non-
26| occtipational disease which has allegedly gotten worse over time due to work conditions. Even if
27 || the medical evidence supported such a scenario, Petitioner’s argument that the Appeals Officer

LEWIS 28 || committed legal error for failing to consider NRS 616.175 is demonstrably incorrect,

BRISBOIS
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Without the benefit of NRS 616C.175, Petitioner concedes that he cannot prove an acute

injury and is left trying to prove that he has an occupational disease under NRS 617. As the

Appeals Officer properly found, Petitioner fails in carrying that burden.

To begin with, Petitioner is making a claim for hearing loss. As noted above and as
Petitioner concedes, Petitioner’s prior claim for hearing loss was denied. Petitioner failed to

contest that claim denial. Based on that failure to appeal, it was conclusively proven that

| Petitioner’s hearing loss was not work related. That claim denial stands and Petitioner is barred

from making any new claims for the same condition. (See Reno Sparks Convention Visitors

Authority v. Jackson, 112 Nev. 62, 910 P.2d 267 (1996))

The fact that Petitioner is now arguing that the same non-occupational hearing loss is now
worse is of no consequence. The hearing loss is non-industrial. It does not matter how bad it gets,
it will always be non-industrial per the 2005 determination.

Indeed, NRS 617.440 requires a “direct causal connection between the conditions under
which the work is performed and the occupational disease.” The alleged occupational disease in

this case is hearing loss. However, Petitioner is not alleging that his job caused his hearing loss;

| Petitioner is alleging that his job made his non-industrial hearing loss worse. This type of situation

is not covered by NRS 617.440.

-Even if-Petitioner could somehow-make-a-showing-that-the worsening-of-a non-industrial
condition over time could be deemed compensable Nevada industrial insurance, Petitioner would

not be able to carry his burden before the Appeals Officer and certainly cannot carry his burden

 before this Court. At the Appeals Officer level, Petitioner needed to prove by a preponderance of

the evidence that his claimed condition was work related. The only evidence which was presented
to the Appeals Officer were the reports of Dr. Blake and Dr. Theobold.

Though Dr. Blake “checks the box™ on the C-4 form that she believed Petitioner’s hearing
loss was industrial, her reporting is flawed as it is obviously incomplete. She did not have
Petitioner’s whole file and apparently did not know about Petitioner’s actual work situation given
that Employer modified his position after the 2005 claim so that Petitioner would not be exposed

to loud noises and that he had been working a primarily desk job for the last several years.

4313-1514-8385.1 4816-3285-3086.1 4811-0607-0348.
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As for Dr. Theobold, his reporting is inconclusive as he explains that Petitioner’s hearing

[

loss could be either from his employment or from some underlying neurological condition. Put
simply, there was not enough evidence to prove to the Appeals Officer by a preponderance that
Petitioner’s non-occupational hearing loss was worsened over time by his employmént. |
However, the standard at this Court on questions of fact is whether the Appeals Officer’s
decision was afflicted by clear error. There is no clear error here. Though Respondents will
concede that there is support for both sides on the question of whether Petitioner’s non-industrial

occupational disease was worsened over time by his job, that question is not for this Court to

(I RN T 7 B NI N

decide. This Court must decide whether the Appeals Officer could have come to the conclusion

10 || that she did. (Hilton Hotels Corp., Id.) Even if this Court would have decided this case differently,
11 {las a court of appeal, this Court is simply not permitted to substitute its judgment for the
12 || administrative officer that ultimately decided this case. (NRS 233B.135(3); Titanium Metals
13 {} Corp,, Id)
14 In conclusion, Petitioner’s entire argument rests on establishing an exacerbation claim
15 |} under NRS 616C.175. However, that statute only applies to acute exacerbations of non-industrial
16 |} conditions. Petitioner is alleging an exacerbation over time to a non-industrial condition which is
17 || simply not contemplated by NRS 616C.175 or any other statutory mechanism which Respondents

— e -] B are-aware of-Without-a legal-frameworlke-to establish-a-claim;-Petitioner’s arguments must-fail.-The
19 || Appeals Officer’s Decision was legally proper and supported by substantial evidence. This
20 || Petition must be denied and the Appeals Officer affirmed.
21
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that are amply suppotted by the record.

VI
CONCLUSION

Based upon the foregoing, the Appeals Officer’s Decision and Order was appropriate. The -

Appeals Officer’s Decision and Order was based on sound legal theories and factual conclusions

Therefore, Respondents respectfully ask this Court to affirm the Appeals Officer’s
Decision and Order and deny Petitioner’s Petition for Judicial Review.

Dated this 17 day of April, 2018.

Respectfully st b@

LEWIS] BRIS@}S,/BIS GAARD & SMITH,

LLW 7

N ~SCHWARTZ, ESQ.

(W Sahara Ave. Ste. 300
egas, Nevada§9102

orey for Respondents

4813-1514-8385.1 4816-3285-3086.1 4811-0607-0348.1
269901176

11 206




1 CERTIFICATE OF COMPLIANCE
2 I hereby certify that I have read this appellate brief and, to the best of my knowledge,
3 ||information, and belief, it is not frivolous or interposed for any improper purpose, I further certify
4 || that this brief complies with all applicable Nevada Rules of Appellate Procedure, in particular
5 |INRAP 28(e), which requires every assertion in the brief regarding matters in the record to be
6 || supported by appropriate references to the record on appeal. I understand that I may be subject to
7 |l sanctions in the event that the accompanying brief is not in conformity with the requirements of
8 Il the Nevada Rules of Appellate procedure.
0 Dated this &of April, 2018.
10| Respectfully submitte
11 ,
} RD & SMITH LLp
12 =
13 By A
14 L. SCHWARTZ, ESQ. (005125)
W. Sahara Ave. Ste. 300
15 s Vegas, Nevada 89102
ttorneys for Respondents
17 /
18 B
19
20
21
22
23
24
25
26
27
LEMS 28
BRIBOIS
BISGAARD 4813-1514-8385.1 4816-3285-3086.1 4811-0607-0348. 1
& STH LLP

T RITESES AT LN

26990-1176

12

207




[ [ Pt ot . et S et

[ay

=T N - Y TNV

CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the S

|| day of April, 2018, service of the attached RESPONDENTS” ANSWERING BRIEF was made

this date by depositing a true copy of the same for mailing, first class mail and electronic service,

as follows:

Lisa Anderson, Esq.

GREENMAN, GOLDBERG, RABY & MARTINEZ
601 South Ninth Street

Las Vegas, NV 89101

City of Henderson

 Attn: Sally Thmels

P.O. Box 95050, MSC 127

I+ Hendérson, NV 89009-5050

 CCMST
| Sue Riccio

P.O. Box 35350

| Las Vegas, NV §9133

N\ vewsn

An efployee of LEWIS BRISBOIS BISGAARD &

SMITH LLP

LEWIS
BRISBOIS
BISGAARD
_&SMHUIP

ATIGRHES ATLAW

[N L] L aed (S0 [\ o [ o [\ et It
oo ~J N 94} B [#3] [\ Pt @ el co

4813-1514-8385.1 4816-3285-3086.1 4811-0607-0348.1
26990-1176 13

208




GREENMAN, GOLDBERG, RABY & MARTINEZ
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AUBREY GOLDBERG ATTORNEYS AT LAW E. MATTHEW ZOBRIST
GABRIEL A. MARTINEZ 601 SOUTH NINTH STREET JEREMY R. BEASLEY
LISA M. ANDERSON LAS VEGAS, NEVADA 89101 ROCHELLE A. HARDING-ROED
THOMAS W. ASKEROTH TELEPHONE: (702)384-1616 DAVID J. ROTHENBERG
THADDEUS J. YUREK III FACSIMILE: (702)384-2990 JOSHUA DAVIDSON
DILLON G. COIL : ROBERT W. CURTIS

April 26,2018

The Honorable Richard F. Scott

Department II

FIGHTH JUDICIAL DISTRICT COURT
200 Lewis Avenue

11"™ Floor

Las Vegas, Nevada 89155

Re: Jared Spangler v. City of Henderson, et al.
Case No.: A-17-759871-J

Deai Honorable Richard F. Scott:

Pursuant to your Order Scheduling Hearing and Briefing Schedule, enclosed please find a copy
of the Petitioner’s Opening Brief and Respondent’s Answering Brief.

Please be advised that after reviewing Respondent’s Answering Brief, Petitioner stands by its
arguments outlined in its Opening Brief and will not be submitting a Reply Brief in these proceedings.
For that reason; please accept this matter as being submitted and ready for your ruling at the Court’s
convenience. :

Your attention to this matter is greatly appreciated. If you have any questions, please contact me.

Very truly yours,
o

=/

st
o

/ !
, 7 (g. //
Lisa M. AnderSon

IMA/rw
Enclosure
cc: Daniel L. Schwartz, Esq.
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I

STATEMENT OF ISSUE

The issue raised by Petitioner is whether substantial evidence supports the Appeals
Officer’s Decision.and Order dated July 20,2017 affirming Respondents’ determination denying
liability for Petitioner’s February 9, 2016 industrial injury claim.,

II

STATEMENT OF CAST

Thisis the petition of JERED SPANGLER (hereinafter "Petitioner") of the Decision and

Order of the Appeals Officer below, wherein the Appeals Officer affirmed the determination of

S E
5e 11
2k
B ‘E 12| the Employer, City of Henderson, and its worlers’ compensation administrator, CCMSI,
prl . ' , o .
:§ 13| (hereinafter and collectively “Respondent”) denying liability for Petitioner’s February 9, 2016
2t
ks i . . . '
i’*; 14 claim for workers’ compensation benefits related to occupationally hearing loss.
# .
St 1 5
¥ . H . .
,:g The prior history in the instant appeal is summarized as follows:
v 16
O
Cj‘ 17 On July 20,2017, the Appeals Officer, by and through her Decision and Order, affirmed
v :
g 18 || Respondent’s March 15,2016 determination denying liability for Petitioner’s February 9, 2016
o B | L B
% 191 ndustrial injury claim. Petitioner filed an appeal, arguing that the Appeals Officer improperly
20 . . .
ruled in Respondent’s favor, alleging that the Appeals Officer’s Decision and Order lack
21
o substantial evidence, and that the Appeals Officer committed legal error,
23 Petitioner filed the instant appeal on August 14, 2017. The Record on Appeal was filed
241} on September 12, 2017,
23011
26
/11
27
/11
28
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1 1

2y STATEMENT OF FACTS
3 (o
On or about February 9, 2016, Petitioner reported the development of occupationally
4 .
s related hearing loss and tinnitus that was sustained and accelerated while in the course and scope
6 || ofhis employment as a police officer for the City of Henderson. On that date, Petitioner teported
7 || extensive exposure to unprotected loud noises during his career as a police officer, Liability for
81! the claim was erroneously denied. Claim denial is the subject of this appeal.
9 ' | _
; Petitioner participated in annual physicals, including hearing tests, as part of his
h, e 10 '
Nl b ' In] Y [y .
s‘:‘g 11 employment as a police office. (ROA pages 93-104) Petitioner demonstrated minor hearing
4 =
‘=% 1o deficits when he was hired as a police officer in 2003. However, Petitioner’s hearing
& 2
e . ; is clas
s 8 13 progressively worsened to a moderate to severe level by the time he filed his claim for workers’
AN .
*“r compensation benefits,
Ch
515 N
% On February 9, 2016, Petitioner presented to Amanda Blake, AuD for an audiology
i 16
@
W 17 evaluation. At that time, Ms, Blake noted Petitioner’s employment history as a police officer
o
:{ 18 || began in 2003, with eleven (11) years on active patrol. During Petitioner’s employment as a
& e - - : . - —-
- Cj 19 police oificer, Vs, Blake opinad thaf Pefitioner’s hearing progressively worsened as g result of
20 e . ) o . . TS
being “exposed to sirens, gunfire during range qualifications, and a radio piece in his left ear,
21 :
2 and then a lapel microphone on his left side.” Ms. Blake was provided with copies of the annual

93 || hearing examinations dating back to Petitioner’s 2003 hire date, and she confirmed that

24|} Petitioner sustained additional bilateral hearing loss since his hire date, left worse than i ght.

25 Ms. Blake concluded that Petitioner’s “standard pure tone testing revealed borderline normal
26 ) _

hearing, 0.25-2k Hz, sloping to a moderate high frequency sensorineural hearing loss in the ri ght
27
08 ear” and a “mild sloping to severe sensotineural hearing loss in the left ear with a notch present

2
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at 6k Hz” Ms. Blake confirmed that it was her opinion that his hearing loss was “not a
consequence o'f the normal aging process for either ear and is suggestive of noise exposure,”
Ms. Blake completed a C-4 form and opined that Petitioner’s hearing loss was directly related
fo his employment as a police office. Ms. Blake recommended binaural amplification. (ROA
pages 105-109)

On March 1, 2016, Petitioner was evaluated by Roger Theobald, AuD, who confirmed
that he reviewed the prior medical records pertaining to Petitioner’s annual hearing tests,

reporting from Dr. Scott Manthei in 2003, and reporting from Ms, Blake. Mr. Theobald also

the Henderson Police Department, Mr, Theobald verified that Petitioner had mild to moderate
hearing loss in the left ear and normal to mild high frequency hearing loss in the right ear at the
time of his 2003 hiring. In the years following Petitioner’s 2003 hire date, Mr, Theobald opined
that Petitioner’s “hearing has significantly decreased bilaterally. Hearing decreass is considered
significantifa change of 1 OC'T.B ormore occur at three or more hearing thresholds,” Mr, Theob aid

! 1 o ¢ fetino : e
verified that there is a likelihood of a pre-existing underlying condition contributing to

reported that Petitioner’s job as a police officer exposed him to loud noises while on the job with

) I T B S e ; PE 2 Mol o e : . 114 L
Petitioner”s hiearing 1053 1ii the 1efi ear, “However, there is a high probability that Mr. Spangler’s

threshold shift may be as a result of on the job noise expoéuref’ Testing performed by Mr.
Theobald revealed “pure tone hearing threshold show a mild to moderately severe sensorineural
hearing loss in the right ear and a moderate to moderately severe sensorineural hearing loss in
the left”” Mr. Theobald recommended that Petitioner be provided with hearing aids and be
scheduled to see a neuro-otologist to evaluate for a left sided cochlear pathology. (ROA pages
110-113)

11/
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OnMarch 15,2016, the Insurer denied liability for Petitioner’s claim for bilateral hearing

1
211 oss. (ROA pages 132) Petitioner appealed that determination to the Hearing Officer. Prior to
. the hearing, the parties agreed to transfer the matter to the Appeals Officer,
: On November 23, 2016, Petitioner sent a letter to Dr. Steven Becker asking him whether
6 |1 Petitioner’s hearing loss was work related and, if not; whether Petitioner’s exposure to worle
7 || related noise contributed to the hearing loss and tinnitus. On Decenﬁer 23,'2016, Dr. Becker
8 opined that Petitioner’s hearing loss was not entirely work related, however, Dr. Becker
\@3% ; 12 confirmed that it was his opinion that Petitioner’s work related noise exposure “contributed” o
‘ %‘;\j g 11 the ext;ellt of the present hearing loss and tinnitus. Dr. Becker based his opinion on the “original
g ;S 12 | hearing test (performed in) 2003 revealed losses bilaterally, worse in the left and hearing has
’Eﬁé 131} steadily worsened” since that time,” (ROA pages 25-29)
Rol:
Q}Z BERE On July 20, 2017, the Appeals Officer affirmed Respondent’s March 15, 2017 claim
i
-é iz denial determination. The Appeals Officer concluded that Petitioner failed to establish that his
(:? 17 occupational hearing loss qualified for benefits as an industrial injury or occupational disease.
? 18|} The Appeals Officer ruled that the origin of Petitioner’s hearing loss was not felated to an
- (ig 1 employment Telated 1isk. Respondent also arguéd that Claimant was assigned to a degk job 7
20 during his career as a police officer, (ROA pages 3-1 1) |
2 .
;; It is from the App_eals Officer’s Deci;ion and Order dated July 20, 2015 that Petitioner
23 || now appeals.
2401711
25011
26
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1 v
2 LEGAL ARGUMENT
3 .
A, The Avpropriate Standard for Judicial Review in Contested Workers®
4 Compensation Claims
5 In contested workers compensation claims, judicial review first requires an identification
6 i
of whether the issue to be resolved is a factual or legal issue. While questions of law may be
7
g reviewed denovo by this Court, a more deferential standard must be employed when reviewing
9| the factual findings of ah administrative adjudicator.
N 4 g 10 NRS 233B.135, which governs judicial review of a final decision of-an administrative
bl
~ E
o E t agency, provides, in pertinent part, the following:
ELERY
N !’ 2. The final decision of the agency shall be deemed reasonable
“& o 13 and lawful until reversed or set aside in whole or in part by the
L 14 court. The burden of proofis on the party attacking or resisting
=3 ‘ the decision to show that the final decision is invalid pursuant to
%‘ 15 subsection 3.
%
& 16 3. The court shall not substitute its judement for that of the
O 17 agency as to the weight of evidence on a question of fact, The
= court may remand or affirm the final decision or set it aside in
E 18 whole or in part if substantial rights of the petitioner have been
& prejudiced because the final decision of the agency is; e
—- ~--E-~,5 19 - (&) In'violation of éonstitutional or statutory provisions;
20 (b) Inexcess of the statutory authority of the agency;
(c) Made upon unlawful procedure;
21 (d) Affected by other error of law:
e) Clearly erroneous in view of the reliable, probative and
9 y p
L4 substantial evidence on the whole record; or
3 (f) Arbitrary or capricious or characterized by abuse of
discretion,
24
/1
25
26117111
271111
28 s
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Relating to the standard of review of administrative decisions, our Supreme Court has
consistently held that the factual findings made by administrative adjudicators may nét be
disturbed on appeal unless they lack the support of substantial evidence. STIS v. Hicks, 100 Nev,

567, 688 P.2d 324 (1984); SIS v. Thomas, 101 Nev. 203, 701 P.2d 1012 (1985); SIIS v,

Swinnev, 103 Nev, 17, 731 P.2d 359 (1987); SIIS v. Christensen, 106 Nev. 85, 787 P.2d 408
(1990).
Thus, “the central inquiry is whether substantial evidence in the record supports the

agency decision.” Brocas v. Mirace Hotel & Casino, 109 Nev, 579, 583, 854 P.2d 862, 865

(1993). Substantial evidence is “that quantity and quality of evidence which a reasonable

[person] could accept as adequate to support a conclusion.” State Emoloyment Sec. Dep’t v,

Hilton Hotels, 102 Nev. 606, 608 0.1, 729 P.2d 497, 498 1.1 (1986). Therefore, if the agency’s

decision lacks substantial evidentiary support, the decision is unsustainable as being arbitrary

and capricious. Barrick Galdstrike Mine v, Peterson, 116 Nev. 541, 547,2 P.3d 85 0, 854 (2000,
The Court must defer to an agency’s findings of fact only as long as they are supported by

substantial evidence. Law Offices of Barry Levinson v, Milko, 124 Nev. 355,362, 184 P.3d 378

On the other hand, purely legal questions may be determined by the District Court
without deference to an agency determination, upon de novo review. SIS v. Khweiss, 108 Ney,
at 126, 825 P.2d at 220 (1992). Furthermore, the construction of a statute is g question of law

subject to de novo review, See State, Dep’t of Motor Vehicles v, Lovett, 110 Nev. 473, 476,

874 P.2d 1274, 1249 (1994).
/11
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The matter at issue in this appeal clearly involves a factual issue regarding whether
Petitioner has met his burden in establishing compensability for the extent of hearing loss
detected at the time of the filing of the February 9, 2016 workers’ compensation claim.

B. The Appeals Officer’s Decision And Order Dated July 20, 2017 is Not
Supported by Substantial Evidence and Contains Legal Error

Itis the Petitioner’s position that his employment as a police officer directly contributed
to the extent of hearing loss and tinnitus present when the February 9, 2016 claim for workers’
compensation was filed. Petitioner maintains that his particular profession, that of a law

nforcement officer, exposes his to various noise hazards that the average citizen does not

NRS 617.440 states:

1. An occupational disease defined in this chapter shall be-
deemed to arise out of and in the course of the employment if:

() Thereisa direct causal connection between the conditions
under which the work is performed and the occupational disease;

(b) It canbe seen to have followed as a natural incident of the
work as a result of the exposure occasioned by the nature of the
employment;

(¢) It can be fairly traced to the employment as the proximate
cause; and

(@) It doesTct comie from a hazard T which workers would ~~
have been equally exposed outside of the employment,

2. The disease must be incidental to the character of the
business and not independent of the relation of the employer and
employee,

3. The disease need not have been foreseen or expected, but
after its contraction must appear to have had its origin in 4 rigk
connected with the employment, and to have flowed from that
source as a hatural consequence.

4. In cases of disability resulting from radium poisoning or
exposure to radioactive propetties or substances, or to roentgen
rays (X-rays) or ionizing radiation, the poisoning or illness
resulting in disability must have been contracted in the State of
Nevada.
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5. The requirements set forth in this section do not apply to
claims filed pursuant to NRS
617.453, 617455, 617.457, 617.485 or 617.487.

[Part 26:44:1947; A 1949, 365;1953,297] — (NRS A 1961,
589; 1963, 874; 1967. 685; 1983, 458; 2007, 3366)

The medical reporting from the audiologists, who examined, tested and reviewed all
prior hearing studies, verifies that the extent of Petitioner’s héaring loss and tinnitus is directly
related to occupational exposures, These exposures consist of, but are not limited to, fire arm
use, sirens, radio and various tactical maneuvers, Police officers arre trained to be prepared to
be in loud, chaotic environments. Ms, Blake and Mr. Theobald note Petitioner’s prior hearing
exposure but directly relate the ensuring severity of the hearing loss to employment related
exposures. Further, Dr. Becker verified that Petitioner’s hearing loss did not originate with his
employment, but opined that the work related exposures contributed to the .steady decline in
hearing capabilities, Thus the totality of the reporting establishes a “direct causal connection”
between the extent of Petitioner’s hearing loss and tirmitus and his job as a police officer,
Petitioner is not placed in this type of situation outside of liis employment. Since there was not
a singular moment when Petitioner sustained hearing damage, the reporting clearly establishes
tha{—hi-é@ ceupational-exposures-contributedto Petitioner’s level of lisaring da age, whichis a |
natural incident of ﬁis employment and qualifies for coverage as an occupational disease. Tt is

elidt gy v ‘
clear that Ma-Paswis’ work conditions and work environment directly contributed to the February
9,2016 claim for occupational hearing loss.
/17
/11
/17
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1 Although Petitioner started his career as a police officer with a minor hearing deficit, it
21| was Petitioner’s job in law enforcement that significantly accelerated his hearing loss and
3 . . _ , ,
produced the tinnitus, NRS 616C.175 addresses the issue of when industrial factors aggravate
4
or accelerate a pre-existing condition.
5
G NRS 616C.175 states:
7 1. Theresulting condition of an employee who:
(a) Hasapreexisting condition from a cause or origin that did
8 not arise out of or in the course of the employee’s current or past
9 employment; and
; (b) Subsequently sustains an injury by accident arising out of
5‘, g 10 and in the course of his or her employment which aggravates,
e é 11 precipitates or accelerates the preexisting condition,
2k E shall be deemed to be an injury by accident that is compensable
=k, pursuant to the provisions of chapters 616A to 61 6D, inclusive, of
3 g NRS, unless the insurer can prove by a preponderance of the
Tk 13 evidence that the subsequent injury is not a substantial
%3 ' . . O
g 14 contributing cause of the resulting condition,
fe ' 2. Theresulting condition of an employee who;
£ 15 (1) Sustains an injury by accident arising out of and in the
£ cowse of his or her'employment; and
R . .
G 16 (b) Subsequently aggravates, precipitates or accelerates the
C 17 injury in a manner that does not arise out of and in the course of
E his or her employment,
& 18 E shall be deemed to be an injury by accident that is compensable
[e . . »
& pursuant to the provisions of chapters 616A to 616D, inclusive, of
(";j 19 RS, unless the insurer can prove by a preponderance of the
- 20 evidence that the injury described in paragraph (a) is not a
- substantial contributing cause of the resulting condition.
21 (Added to NRS by 1993, 663; A 1995, 2147; 1999, 1777)
2211171/
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1 Respondent denied liability for Petitioner's bilateral hearing loss and tinnitys,
2 Respondent based its denial on the fact that Claimant had some hearing deficit at the time ofhis
i .
J . R ,
2003 hire date. Respondent has acknovledged the hearing deficit from 2003, however, he
4
. || maintains that the ensuing hearing loss and tinnitus is associated with employment related noise
3
6 || exposure. Thus it was Petitioner’s ocoupational exposures that accelerated his future hearing
71| losses.
8 The reporting from the audiologists, Ms. Blake and M, Theobald, establishes that
\\3-. 9 s '
\ 1 Petitioner had some hearing loss at the time of his 2003 hire as a police officer, However, these
Dy 8 10
h, | 2 s B . o, e ' .
g audiologists verified that Petitioner’s hearing loss progressively worsened due to employment
o '
=% 19]| related noise exposure.
{:‘: 3 403 2 L Lt : ¢
S8 13 Ms. Blake confirmed that it was her opinion that Petitioner’s hearing loss was “not a
G5 14 1 . : . : e o0f e
F consequence of the normal aging process for either ear and is suggestive of noise exposure,”
&is
515 ,
o2 Ms. Blake noted that during his eleven (11) years on active patrol, Petitioner’s hearing has
& 16
v 17| progressively worsened as a result of being “exposed to sirens, gunfire during rance
&
i 18 || qualifications, and a radio piece in his left ear, and then a lapel microphone on his left side.”
-~ q > ) )
g S
é;‘ 19 M Theobald verified that there 15 a likelihood of & pre-existing underlying condition
20 o " , - . ‘ C o
confributing to Petitioner’s hearing loss in the left ear, ‘however, there is a high prob ability that
21
- Mr, Spangler’s threshold shift may be as a result of on the job noise exposure.” In the years
53 || following Petitioner’s 2003 hire date, Mr, Theobald opined that Petitioner’s “hearing has
24| significantly decreased bilaterally. Hearing decrease is considered significant if a change of
23\ 10dB or more occur at three or more hearing thresholds,”
26
/1]
27
/1]
28

10
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I Petitioner’sjob asa police officer regularly exposed him to extremely loud sirens, unprotected

Furthermore, Dr. Becker confirmed that, while Petitionsr’s job did not cause the hearing
loss, his job was absolutely a “contributing factor” iﬁ the loss that developed afrer his 2003 hire
date as a police officer.

NRS 616C.175 addresses the issue of when an industrial injury “aggravates, precipitates
or accelerates” a pre-existing condition, This statute mandates that an Insurer is responsible for
treatment related to a pre-existing condition if the industrial injury “aggravates, precipitates or
accelerates” thg pre-existing condition, Moreover, if the Insurer denies responsibility for
treatment 1~elafed to a pre-existing condition, this statute requires the Insurer to “pl'ove.by a
preponderance of the evidence that the subsequent (industrial) injury is not g substantial
coﬁtributing cause of the resulting condition.”

In this case, Respondent has completely failed to meet its statutory obligation of proving
by “a preponderance of the evidence” that Petitioner’s occupationally related noige exposure is
“not a substantial contributing cause of the resulting condition.” Petitioner began experiencing
increased hearing loss and the development of tinnitus symptorns after his 2003 hire date as 4

police officer, This fact was documented in Ms, Blake, Mr, Theobald and Dr, B ecker’s reporting,

sounds of gunfire, a radio piece in the lefs ear and a lapel radio in close proximity {0 this left ear,
It was during these activities that resulted in the acceleration of hearing loss following his 2003
hire date,

117

111

111

/11
11
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1 Petitioner experienced minimal hearing deficit at the time of his 2003 hire date. During

21 the subsequent years of active patrol duty, Petitioner was exposed to wide-ranging sources of

3 . , , , , i . ,
loud noise without protection. In fact, the reporting verified that Petitioner’s increased hearing

4

- || loss in the left ear compared to the right ear was related to the use of the ear piecein the left ear

5

6 || and the lapel radio on the left side. “These exposures were & “contributing factor”” in Petitioner’s

71| accelerated hearing loss and the development of tinnitus. The current level of hearing loss has
81 been directly related to his occupation as a police officer,
9 e e . -
" Therefore, Petitioner’s job as a police officeris clearly the primary contributing cause of
! 9 10
fiy v . . . .
£ the current level of hearing loss and the development of tinnitus, The reporting from Ms. Blake,
3 g 11
£ & 19| Mr. Theobald and Dr. Becker confirms that Petitioner’s occupation noise exposure was the
o % - : '
Y . . . i . o
& 13| primary contributing cause of the current hearing loss and tinnitus, Although there was a pre-
S ,
5 14 o 1 . . , . . ,
£ employment finding of mild hearing loss at the time of his 2003 hiring as a police officer, the
h - .
¥ 15 o , o L
2 subsequent deterioration of his hearing abilities and current need for hearing aids is directly
g 16
U his employment as lice officer. Therefore, based upon 1l 1ve nature
o 17 related to his employment as a police officer, There 0re, based upon tne extensive nature of the
.
&3
:Lf 18 || industrial noise exposures, Petitioner’s worsening hearing loss and tinnitus is industrially related,
S S N ¥ | e , . _—
B Thus, the Appeals Officer incorrectly applied the NRS 616C.150 and NRS 617,440 when
20 : . . " . A - .
finding that Petitioner’s hearing loss condition did not qualify for benefits as an industrial injury
21
or occupational disease. Petitioner’s hearing loss absolutely qualifies for benefits under NRS
22

23 || 616C.440. Moreover, the available reporting demonstrates that Claimant’s mild pre-existing

24| hearing loss at the tire of his hire as a police officer was aggravated and accelerated by the

25 ensuring years of occupational noise exposures,
26
/11
27
23 /11
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Based upon the totality of the evidence, this Court should reverse the Appeals Officer’s
July 20, 2017 Decision and Order, as the decision of the administrative agency on questions of]
fact if the decision is supported by substantial evidence in the record. SIIS v, Thomas, 101 Nev,

293,701°'P.2d 1012 (1985). Therefore, the Appeals Officer’s decision, is not supported by the

evidence, and should be reversed on appeal,

““7

CONCLUSION

Since the Appeals Officer’s Decision and Order lacks substantial evidentiary support

contains legal error as outlined above, Petitioner respectfully requests entry of this Honorable
Court's order REVERSING the Appeals Officer Decision and Order as outlined above, This

matter should be returned to Respondent for the acceptance of the February 9, 2016 claim for

occupational hearing loss.
Ao
P3)
DATED this 3 ay of October, 2017,

GREENMAN, GOLDBERG, RABY & MARTINEZ

and

THADDEUS J) YUREK 111, ESQ.
Nevada Bar No.: 011332

LISA M, ANDERSON, Esq.
Nevada Bar No.: 004907

601 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Petitioner
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CERTITICATE OF COMPLIANCE

I hereby certify that T have read this Petitioner’s Opening Brief, and to the best of my
knowledge, information and belief, it is not frivolous or interposed for any improper purpose, I
further certify that this reply brief complies with ‘all applicable Nevada Rules of Appellate
Procedure, in particular NRAP 28(e), which requires every assertion in the brief regarding
matters in the record to be supported by appropriate references to the record on appeal,

['understand that I may be subject to sanctions in the event that the accompanying brief
is not in conformity with the requirements of the Nevada Rules of Appellate Procedure,

DATED this %ﬂﬁ\d;;of October, 2017.

GREENMAN, GOLDBERG, RABY & MARTINEZ

A

THADDEUS 7, YUREK 111, ESQ.

Nevada Bar No.; 011322

LISA M. ANDERSON, ¥sq.

Nevada Bar No.: 004907

601 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Petitioner
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I hereby certify that on the « “dase of October, 2017, 1 deposited a true and correct
copy of the OPENING BRIEF in the U.S, Mails, postage fully prepaid, enclosed in envelopes
addressed as follows:
Daniel L. Schwartz, Esq,
LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue

Suite 300, Box 28 _
Las Vegas, Nevada 89102
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I.
STATEMENT OF THE CASE

This is a worker's compensation case. Prior to the subject claim, in 2005, Petitioner
JARED SPANGLER (hereinafter “Petitioner”) filed a claim for workers’ compensation beﬁeﬁts
alleging that he had a hearing loss that was job incurred. This claim was denied as there was
evidence that Petitioner had hearing loss prior to his employment. Petitioner did not contest this
denial.

In the instant claim, on February 9, 2016, Petitioner filed a second claim alleging that his

non-industrial hearing loss was made worse over time by his-employment-Thisclaim was demted,

 Petitioner appealed.

On July 20, 2017, the Appeals Officer affirmed claim denial given that there was no
conclusive evidence that his hearing loss was related to his employment. Petitioner filed the
instant Petition for Judicial Review contesting this July 20, 2017 Decision..

Petitioner argues to this Court that the aggravation over time of his non-industrial
condition should be compensable. However, as will be explained below, the Nevada workers’
compensation system does not allow for such a claim. The Appeals Officer’s Decision was proper.

1.
STATEMENT OF THE ISSUES

1. Whether substantial rights of Petitioner have been prejudiced as set forth in NRS

233B.135(3) because the Appeals Officer’s Decision and Order filed on July 20, 2017 was:

(a)  inviolation of constitutional or statutory provisions;

(b)  inexcess of statutory authority of the agency;

(¢)  made upon unlawful procedure;

(d)  affected by other error of law;

()  clearly erroneous in view of the reliable, probative and substantial evidence
on the whole record; or

(f)  arbitrary or capricious or characterized by abuse of discretion; and

4813-1514-8385.1 4816-3285-3086.1 4811-0607-0348. ,
26990-1176 1 232
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2. Whether the Appeals Officer’s Decision and Order was based upon substantial
evidence as required by NRS 233B.125.
1L
STATEMENT OF FACTS

On February 9, 2016, the Petitioner, JARED SPANGLER (hereinafrer referred to as
“Petitioner™), alleges that has hearing loss and ringing in the ears which he attributes to job related
exposure to loud noises. The Petitioner was seen by Dr. Blake at Anderson Audiology where
hearing loss was noted. The Petitioner appears to have failed to have reveal his earlier 2005
denied hearing loss claim or that the Petitioner apparently has been working a desk job for the last

5-6 years. Further, Petitioner also failed to reveal that Employer modified his position after 2005

11 {to avoid loud noises. (Record on Appeal p. 35)(hereinafter “ROA p._"M
12 The Employer’s Report of Industrial Injury or Occupational Disease notes a nearly one
13 || month delay in reporting the hearing loss. (ROA p.36)
14 - The Employer’s First Notice of Injury or Occupational Disease notes that the Peti;ioner
15 || alleges exposure to excessive’loud noises and that he has had tinnitus for several years. (ROA p.
16 1|37
17 The Petitioner has previously filed a hearing loss claim in November of 2005. On
18 ,F ebruary 22, 2006, Dr. Manthei noted that the Petitioner’s family had a posftive history of hearing
19 |{loss. He noted that MRI testing revealed that the Petitioner had revealed “a contrast enhancement
20 || of the left internal auditory canal suggesting extrinsic compression from a neoplastic process of
21 ||the brain” It was concluded that the Petitioner’s symptomatology was most likely due to a
22 || nonindustrial component, and that the Petitioner’s hearing loss should not be considered to be
23 ||industrial in nature. A claim denial determination for the November 1, 2005, hearing loss claim
24 || was issued on March 7, 2006. (ROA pp. 38-55) Petitioner did not contest this claim denial,
25 Hearing testing has been performed throughout the Petitioner’s employment with the City
26 |} of Henderson. (ROA pp. 56-68)
27

e

BISGAIRD 4813-1514-8385.1 4816-3285-3086.1 4811-0607-0348.1

&SVIHUP

ATICRMES ALY

26990-1176 2 " - 233




1 As a result of hearing testing in October of 2015, on February 9, 2016, the Petitioner was

2 || seen by Dr. Blake at Anderson Audiology. A hearing loss was found which was deemed to be
3 || suggestive of loss due to noise exposure. Again, it must be noted that there is no indication that
4 || Petitioner informed Dr. Blake that he had been working a desk job for 5-6 years prior t(; .t‘h.is“ex.am
5 || and prior to that had a modified job to avoid loud noises. Furthermore, it does not appear that Dr.
6 || Blake had access to Petitioner’s entire file. (ROA pp. 69-72)

7 ' A medical release was signed by the Petitioner on February 9, 2016. (ROA p.73)

8 On March 2, 2016, the Petitioner was seen by Dr. Theobald who noted that, prior to his
9 |t employment Petitioner had hearing loss in both ears, but that his left was worse than his right,

10 || prior to employmeﬁt with Employer. It was noted that “there is a high likelihood that there is an
11 |} underlying condition that may be contributing to Mr. Spangler’s hearing loss in his left ear” and
12 || that the Petitioner has a “possible tumor located in the area of the left cochlear nerve.” Job noise
13 || exposure was also a potential cause of the hearing loss. It was recommended that the Petitioner.be
14 || seen by a neuro-otologist to assess the potential likelihood of left sided cochlear pathology. (ROA
15 || pp. 74-76)

16 On March 15,2016, a claim denial determination was issued, However, it was noted that
17 || bills related to Dr. Theobold’s evaluation would be paid. (ROA p. 77)

18 On March 28, 2016, the Petitioner appealed the claim denial determination, (ROA p.78)

19 {| This appeal was transferred directly to the Appeals Officer. (ROA p. 79)

20 On July 20, 2017, the Appeals Officer affirmed claim denial given that there was no
21 gonclusive evidence that his hearing loss was related to his employment. (ROA pp. 3-11)

22 Petitioner filed the instant Petition seeking review of the Appeals Officer’s July 20, 2017

23 || Decision and Order.

244 ...
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03 2016 13:53 HP LASERJET FAX p.3

Today's results show type A tympanograms bilaterally, with Otoacoustic emigslons
being absent bilaterally, Pure tone hearing thresholds show a mild to moderately
severe sensorineural hearing loss in the right ear and a modearate to moderataly severe
sorisorineural hearing loss in the left,

ltls my oplnion that Mr. Spangler should be fit with hearing alds in order to minimize hls
stuggles with cormmunication, | recommend due to the diverse environments that Mr,
Spangler is in dally, that he obtain the highest level of hearing aid technology currently
avallable,

| am also recommeriding that Mr, Spangler schedule an appointrent with a Nauro-
Otologist who can evaluate the potentlal likelihood of a left sided cochlear pathology.

Thank you for this opportunity to participate .in Mr. Spangler's hearing health cars
needs. If you have any questions or commenis regarding the test results or
recommendations, please fasl free to contact our office at (702)896-0031.

Sincarely, .

1 M%
Rogé&r Thedbald A,

Doctor of Audiology

Docket 76295 Document 2019-17761
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March 15, 2016

Jared Spangler
3550 Tundra Swan
Las Vegas, NV 89122

RE: Claim Number :16C52G555847
Date of Injury :01/14/2016
Insurer : City of Henderson

Dear Mr. Spangler;

CCMSI is in receipt of your claim filed for the above date of injury. After a thorough review of all
the information submitted, it cannot be determined whether or not an actual noise exposure
occurred. Based on the information provided, it is the decision of CCMS! to deny your clalm. This
denial Is also based on the fact that the Information supplied does not clearly establish that your
disability arose in the course and scope of your employment, as specified in Nevada Revised
Statute 616C.150 or 617.440. Additionally, this claim does not qualify for coverage under
Chapter 617 of the Nevada Revised Statutes.

Please be aware that, although your claim is being denied, the bills related to your appointment
with Dr. Theobald only will be covered as a courtesy.

If you disagree with this decision, you may appeal by completing and submitting the attached
“Request for Hearing” form to the Department of Administration, Hearings Division within
seventy (70) days of the date of this letter.

If you have any questions regarding this matter, please feel free to contact this office.

Sincerely,

S/mem@/cw
Susan Riccio

Claims Representative

enc: NRS 616C.150, 617.440
“Request for Hearing"” form

cc: City of Henderson,
File

Cannon Cochran Management Services, Inc.
PO Box 35350 o Las Vegas, NV 89133-5350
mre aAs A AMA 2 7A% 02ARNN A Fave 707-033-4861 o www.ccmsi.com
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Nevada Department of Administration Hearings Division
2200 8. Rancho Dr, #210

Las Vegns, NV 89102 ""33:-0}
(702) 486-2525 /5‘ /.}:"‘:;\
REQUEST FOR HEARING %, Yo,
S L
CLAIMANT INFORMATION EMPLOYER INFORMATION " (:" !’:‘,
Clalmant: Jared Spangler @ Clalm number: 16C52G555847 a ::’ 9;3 a1
Address: 3550 Tundra Swan Employer: City of Henderson <’ i f‘;r.\
Las Vegas, NV 89122 Address: 240 Water Street
~ Hendarson, NV 83015

Telephone: Telephone:

PERSON REQUESTING APPEAL: (clrele one) CLAIMANT EMPLOYER INSURER
IWISH TO APPEAL THE DETERMINATION DATED: March 15, 20146

YOU MUST ATTACH A COPY OF THE DETERMINATION LETTER
PER NRS 616C.315 2(a)(b)

LBR!EFLY EXPLAIN REASON FOR APPEAL: Disagree with Insurer's March 15, 2016 letter denying claim.

lfyou are repressnted by an attorney or other agent, please print the name and address below.

ATTORNEY/REPRESENTATIVE: INSURANCE COMPANY:

Name: Thaddeus J. Yurek ll], Esq. Nama; CCMst
Address: 601 8. Ninth St. Address: P.0, Box 35350
Las Vegas, NV 89101 Las Vegas, NV 89133-5350
Talephone: (702} 384-1618 P Telephone:  (866) 888-4755 -J

March 28, 2016 _ 1 i=ULED ON

Slgnatype™"

Data st

spR 01 206

A COPY OF THE DETERMINATION LETTER MUST BE SUBMITTED:

NRS 616C.3156 Request for hearing; forms for request to be provided by Insurer; appeals; expeditious and

Informal hearing required; direct submission to Appeals Officer,
2. Exceptas otherwise provided In NRS 61 6C.305, a person who is aggrieved by:
(a) A written determination of an Insurer; or

{(b) The fallure of an Insurer to respond within 30 days to a wrltten requsst malled to the Insurer by thea
person who is aggrieved, may appeal from the determination or failure to respond by filing = request for

a hearing before a Hearlng Officer,

15 23292~ 3T
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| STATE OF NEVADA PTG o .
DEPARTMENT OF ADMINISTRATION " " |

HEARINGS DIVISION T I 9y

T et . RTINS
In the matter of the Contested Hearing Number: 1523393V
Industrial Insurance Claim of Claim Number: 15052{%5%@847

IR ol L

JARED SPANGLER ATTN ROBERT OSIP
3550 TUNDRA SWAN % CITY OF HENDERSON
LAS VEGAS, NV 89129 240 S WATER ST MSC 1292

HENDERSON, NV 890 15-7227
_—
ORDER TRANSFERRING HEARING TO APPEALS OFFICE

" The Claimant's Request for Hearing was filed on March 28, 2016 and
scheduled for May 11, 2016. The requesting party appealed the Insurer's
determination dated March 15, 2016. The hearing was scheduiled for May 11,

The parties have filed & stipulation to waive a hearing at the Hearing Officer
level and to proceed directly to the Appeals Officer level.

NRS 616C.315(7) provides that the parties to a contested
claim may, if the Claimant is represented by counsel, agree to forego
a hearing before a Hearing Officer and submit the contested claim
directly to an Appeals Officer. '

Therefore, good cause appearing, the Hearing Officer proceeding shall be and is
hereby transferred to the Appeals Officer for further proceedings.

A &
] ed

A,
IT IS 8O ORDERED this “day of May, 2016.

— —
Megan Trenkler
Hearing Officer

NOTICE: If any party objects to this transfer to the Appeals Office,
an objection thereto must be filed with the Appeals Office at 2200 South
Rancho Drive, Suite 220, Las Vegas, Nevada 89102, within 15 days of
this order. '

SCHEDULED ON
MaY B8 201
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NEVADA DEPARTMENT OF ADMINISTRATION
BEFORE THE APPEALS OFFICER

In the Matter of the Contested Claim No.: 16C52G555847
Industrial Insurance Claim

Hearing No.: 1523393-MT

of
Appeal No. : 1524756-GB
JARED SPANGLER
3550 TUNDRA SWAN ST. Employer: '
LAS VEGAS, NV 89122, CITY OF HENDERSO
ATTN: ROBERT OSIP
Claimant. P.0. BOX 95050 MSC 127

HENDERSON, NV 89009-5050

DOH: 06/20/16 AT 1:00 P.M.

EMPLOYER’S APPEAL MEMORANDUM

COMES NOW the Employer, CITY OF HENDERSON (hereinafter referred to as
“Employer”), by and through its attorneys, DANIEL L. SCHWARTZ, ESQ., and LEWIS
BRISBOIS BISGAARD & SMITH LLP, and submits its Appeal Memorandum for the hearing on
the instant matter currently set to be heard on Monday, June 20, 2016, at 1:00 p.m. In support of
its position, the Employer states as follows:

1. That there is no medical, legal or factual basis upon which to warrant an
entitlement to any benefits for the claimant due to his failure to meet his burden in establishing
that he sustained an injury arising out of and in the course and scope of his employment.

2. That there is no medical, legal or factual basis upon which to warrant an
entitlement to any benefits for the claimant as the claimant failed to meet his burden of proof that
the claim denial determination was impropez.

3. That there is no medical, legal or factual basis upon which to warrant an
entitlement to any benefits for the claimant given his prior 2005/2006 hearing loss claim, which
was denied, and the intervening desk job assignment of the claimant.

WHEREFORE, the Employer, CITY OF HENDERSON, respectfully requests

that the Appeals Officer provide the following relief:

4815-4055-2754.1 / 26990-1176 82
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1. That the Appeals Officer affirm the claim denial determination dated
March 15, 2016.

2
DATED this | 7 day of June, 2016.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By: "("‘E‘«J\ M\?\m st
DANIEL L. SCHWARTZ, ESQ.
Nevada Bar No. 5125
2300 W. Sahara Ave., Ste. 300, Box 28
Las Vegas, NV §9102
(702) 893-3383
Fax: (702)366-9689
Attorneys for Employer

DOCUMENTS TO BE INTRODUCED AT HEARING

The Employer shall rely upon its Index of Documents, consisting of forty-six (46)
pages, filed separately herein. Further, the Employer shall rely upon any documents produced by

the claimant, subject to objection.

STATEMENT OF THE ISSUES

The following issue is before the Appeals Officer for review:

1. Whether the claimant has demonstrated through credible evidence that he
sustained an industrial injury that arose out of and in the course and scope of her efnployment.

WITNESSES

The Employer may call the following witnesses at the time of hearing:

1. Proper representatives of the Employer;

Further, the Employer does reserve the right to call the claimant himself, together
with any treating or examining physicians of the claimant, for rebuttal and other purposes at the

time of hearing.

TIME ESTIMATED FOR HEARING

It is estimated that the time for hearing of the Employer case as respondent will be

one (1) hour or less.

4815-4055-2754.1 / 26990-1176 2 83
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STATEMENT OF THE FACTS

On February 9, 2016, the claimant, JARED SPANGLER (hereinafter referred to
as “claimant”), alleges that has hearing loss and ringing in the ears which he attributes to job
related exposure to loud noises. The claimant was seen by Dr. Blake at Anderson Audiology
where hearing loss was noted. The claimant Aappears to have failed to have revealed his
earlier 2005 denied hearing loss claim or that the claimant apparently has been working a
desk job for the last 5-6 years. (Exhibit p. 1)

The Employer’s Report of Industrial Injury or Occupational Disease notes a
nearly one month delay in reporting the hearing loss. (Exhibit p. 2)

The Employer’s First Notice of Injury or Occupational Disease notes that the
claimant alleges exposure to excessive loud noises and that he has had tinnitus for several years.
(Exhibit p. 3)

The claimant has previously filed a hearing loss claim in November of 2005.
On February 22, 2006, Dr. Manthei noted that the claimant’s family had a positive history of
Hearing loss. He noted that MRI testing revealed that the claimant had revealed “a contrast
enhancement of the left internal auditory canal suggesting extrinsic compression from a
neoplastic process of the brain.” [Emphasis supplied.] It was concluded that the claimant’s
symptomatology was most likely due to a nonindustrial component, and that the claimant’s
hearing loss should not be considered to be industrial in nature, A claim denial determination for
the November 1, 2005, hearing loss claim was issued on March 7, 2006. (Exhibit pp. 4-21)

~ Hearing testing has been performed throughout the claimant’s employment with
the City of Henderson. (Exhibit pp. 22-34)

As aresult of hearing testing in October of 2015, the claimant was seen by Dr.
Blake at Anderson Audiology. A hearing loss was found which was found to be suggestive loss
due to noise exposure. (Exhibit pp. 35-38)

A medical release was signed by the claimant on February 9, 2016, (Exhibit p.
39)

4815-4055-2754.1 / 26990-1176 3 84
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On March 2, 2016, the claimant was seen by Dr. Theobald. The claimant
complained of difficulty in hearing conversational speech, particularly women and children’s
voices, especially in the presence of background noise. It was noted that the claimant has a
“possible tumor located in the area of the left cochlear nerve.” It was recommended that the
claimant be seen by a neuro-otologist to assess the potential likelihood of left sided cochlear
pathology. (]éxhibit pp. 40-43)

On March 15, 2016, a claim denial determination was issued. However, it was
noted that bills related to Dr. Theobold’s evaluation would be paid. (Exhibit p. 44)

On March 28, 2016, the claimant appealed the claim denial determination.
(Exhibit p. 45) This appeal was transferred directly to the Appeals Officer. (Exhibit p. 46)

This appeal ensues,

The Claimant Bears the Burden

It is the claimant, not the Employer, who has the burden of proving his case, and

that is by a preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100

Nev. 567, 688 P.2d 324 (1984); Holley v. State ex rel. Wyoming Worker’s Compensation Div.,

798 P.2d 323 (1990); Hagler v. Micron Technology, Inc., 118 Idaho 596, 798 P.2d 55 (1990).

In attempting'to prove his case, the claimant has the burden of going beyond
speculation and conjecture. That means that the claimant must establish the work connection of
his injurieé, the causal relationship between the work-related injury and his disability, the extent
of his disability, and all facets of the claim by avpreponderance of all of the evidence. To prevail,
a claimant must present and prove more evidence than an amount which would make his case

and his opponent’s “evenly balanced.” Maxwell v. STIS, 109 Nev. 327, 849 P.2d 267 (1993),

SIIS v. Khweiss, 108 Nev. 123, 825 P.2d 218 (1992); SIIS v. Kelly, 99 Nev. 774, 671 P.2d 29
(1983); 3, A. Larsbn, The Law of Workmen’s Compensation, § 80.33(a).

NRS 616A.010(2)makes it clear that:

4815-4055-2754.1 / 26990-1176 4 85
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A claim for compensation filed pursuant to the provisions of
chapters 616A to 616D, inclusive, or chapter 617 of NRS must be
decided on its merit and not according to the principle of common
law that requires statutes governing worker’s compensation to be
liberally construed because they are remedial in nature.

Based upon the present information, the evidence supports the Employer’s
position that the claimant has failed to meet his burden of establishing that he has a compensable
claim,

B.

The Denial of the Claim was Legal and Proper

As set forth above, the claimant had filed a hearing loss claim in late 2005, which
was denied in early 2006. Further, it is believed that the claimant has been working a desk job
for the last 5-6 years. These facts were not accounted for in the C-4 form and the evidence
further establishes that the claimant has not met his burden of establishing a compensable claim.
Therefore, claim is legal and proper in relation to this claim.

Under NRS 616C.150 and NRS 617.358, the claimant has the burden of proof to
show that the injury arose out of and in the course of employment. The claimant must satisfy
this burden by a preponderance of the evidence. Further, NRS 616B.612 mandates that an
employee is only entitled to compensation if he is injured in the course and scope of his
employment.

The Nevada Supreme Court has held that:

An accident or injury is said to arise out of employment when there
is a causal connection between the injury and the employee’s work
... the injured employee must establish a link between the
workplace conditions and how those conditions caused the injury
. a claimant must demonstrate that the origin of the injury is
related to some risk involved within the scope of employment.

Rio Suite Hotel v. Gorsky, 113 Nev. 600 (1997).

Some courts have found a distinction between “the course of employment” and
“arising out of employment.” In addition to occurring while at work, the injury must result from

a hazard connect with the employment. See, Miedema v. Dial Corp., 551 N.W.2d 309 (Towa
1996).

4815-4055-2754.1 / 26990-1176 5 86
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In Nevada, the Supreme Court has defined the term “arose out of,” as contained in
NRS 616C.150, to mean that there is a causal connection between the injury and the employee’s
work. In other words, the injured party must establish a link between the workplace conditions
and how those conditions caused the injury. Further, the claimant must demonstrate that the
origin of the injury is related to some risk involved twithin the scope of employment. The
claimant has failed to meet his burden in this regard, especially given the prior 2006 claim denial
and the intervening primarily desk job assignment of the claimant,

NRS 616A.030 defines an accident as “. . . an unexpected or unforeseen event
happening suddenly and violently, with or without human fault, and producing at the time
objective symptoms of an injury.” (Emphasis added.)

In this case, as explained above, there is no known acute trauma or specific
mechanism of injury, therefore, no statutory accident has been established,

Furthermore, NRS 616A.265 defines an injury as *. . . a sudden and tangible
happening of a traumatic nature, producing an immediate or prompt result which is established
by medical evidence . . .” (Emphasis added.) In this case, there is no statutory injury for the
reasons set forth above.

The Nevada Supreme Court has held that:

An award of compensation cannot be based solely upon

possibilities and speculative testimony. A testifying physician

must state to a degree of reasonable medical probability that

the condition in question was caused by the industrial injury...

United Exposition Services Co. v. SIIS, 109 Nev. 421, 851 P.2d 423 (1993).

This holding has been affirmed and bolstered in the Horne v. SIIS, 113 Nev. 532,

936 P.2d 839 (1997) case, which held that “mere speculation and belief does not rise to the level
of reasonable medical certainty.” Given the lack of any fully informed medical opinion making
an industrial causal connection to a reasonable degree of medical probability, claim denial is
legal and proper.

Further, the Nevada Supreme Court held in Mitchell v. Clark County School

District, 121 Nev. 179, 111 P.3d 1104 (2005):

4815405527541 / 26990-1176 6 87




LEWIS
BRISBOIS
BISGAARD
&SMTHUP

ATIORMEYS AFUW

[\

N Yy o R W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26
27
28

An accident or injury is said to arise out of employment when there
is a causal connection between the injury and the employee’s
work. In other words, the injured party must establish a link
between the workplace conditions and how those conditions
caused the injury. Further, a claimant must demonstrate that the
origin of the injury is related to some risk involved within the
scope of employment. However, if an accident is not fairly
traceable to the nature of employment or the workplace
environment, then the injury cannot be said to arise out of the
claimant’s employment. Finally, resolving whether an injury arose
out of employment is examined by a totality of the circuriistances.

The Court in Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 605 939 P2d.

1043 (1997) held that the “Nevada Industrial Insurance Act is not a mechanism which makes
employers absolutely liable for injuries suffered by employees who are on the job.” The Court
concluded by stating, “The requirements of ‘arising out of and in the course of employment’
make it clear that a claimant must establish more than being at work and suffering an injury in
order to recover.”

The Court in Rio All Suite Hotel and Casino v. Phillips, 126 Nev. Ad. Opn. 34

(2010) clarified Mitchell. Tt indicatsd that:

“The appeals officer found that Phillips’ case was ‘distinguishable’
from Mitchell because Phillips’ injury did not result from an
‘unexplained fall.” Without elaborating, the appeals officer also
stated that ‘[t]he Mitchell [cJourt mentions the inherent
dangerousness of stairways.” . . . [The Court in Rio further
discussed Mitchell: “The employee argued that because she did
not have a health affliction that caused her to fall and ‘because
staircases are inherently dangerous,” her injury “arose out of her
employment.” . . . The appeals officer determined that the
employee’s fall did not arise out of her employment, and the
district court denied her petition for judicial review.”. . . [Our
finding in Mitchell was that] “[T]he employee must show that ‘the
origin of the injury is related to some risk involved within the
scope of employment . . . thus, because the [Mitchell] employee
could not explain how the conditions of her employment caused
her to fall . . . we determined that the appeals officer correctly
concluded that she failed to demonstrate the requisite ‘causal
connection.

The claimant has failed to establish that the origin of his injury, is related to some
risk in the course of employment, given the claimant’s past denied hearing loss claim and

subsequent apparent assignment to a desk job, and given the lack of any acute trauma or specific

mechanism of injury.

4815-4055-2754.1 / 26990-1176 7 88
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Furthermore, the claimant has not met the requirements of NRS 617.440 to

establish a compensable occupational disease. That statute states:

NRS 617.440 Requirements for occupational disease to be
deemed to arise out of and in course of employment; applicability.
l. An occupational disease defined in this chapter shall be
deemed to arise out of and in the course of the employment if:

(a) There is a direct causal connection between the
conditions under which the work is performed and the
occupational discase;

(b) It can be seen to have followed as a natural incident of
the work as a result of the exposure occasioned by the nature of the
employment;

(¢) It can be fairly traced to the employment as the
proximate cause; and

(d) It does not come from a hazard to which workers
would have been equally exposed outside of the employment.

2. The disease must be incidental to the character of the
business and not independent of the relation of the employer and
employee.

3. The disease need not have been foreseen or expected, but
after its contraction must appear to have had its origin in a risk
connected with the employment, and to have flowed from that
source as a natural consequence.

4. Incases of disability resulting from radium poisoning or
exposure to radioactive properties or substances, or to roentgeén
rays (X rays) or ionizing radiation, the poisoning or illness
resulting in disability must have been contracted in the State of
Nevada. :

5. The requirements set forth in this section do not apply to
claims filed pursuant to NRS 617.453, 617.455, 617.457, 617.485
or 617.487.

CONCLUSION

Based upon the foregoing points and authorities, it is clear that the claimant has

failed to meet his burden of establishing an entitlement to an accepted workers’ compensation

claim.

WHEREFORE, the Employer, CITY OF HENDERSON, requests that the

Appeals Officer provide the following relief:

4815-4055-2754.1 / 26990-1176 3 89
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1. That the Appeals Officer affirm the claim denial determination dated

March 15, 2016.
Dated this\g date of June, 2016.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLpP

By”\)fiﬁbQ 3%"“\ o

DANIEINL. SCHWARTZ, ESQ.
Nevada Bar No. 005125

2300 W. Sahara Ave., Ste. 300, Box 28
Las Vegas, NV 89102-4375
Tel.: 702.893.3383

Fax: 702.366.9563
Attorneys for the Employer,
CITY OF HENDERSON

4815-4055-2754.1 / 26990-1176 9
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CERTIFICATE OF MAILING

I hereby certify that, on the iy :ﬁﬁ day of June, 2016, [ served a true and correct
copy of the above and foregoing EMPLOYER’S APPEAL MEMORANDUM by depositing a

true and correct copy of the same for mailing, postage prepaid thereon, in an envelope addressed

to the following:

THADDEUS J. YUREK, 11, ESQ.
601 S. 9TH ST.
LAS VEGAS, NV 89101

CITY OF HENDERSON

ATTN: ROBERT OSIP

P.0. BOX 95050 MSC 127
HENDERSON, NV 89009-5050

CCMSI

P.0.BOX 35350
LAS VEGAS, NV 89133

Cyit

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP

4815:4055-2754.1 / 26990-1176 10 91
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BEFORE THE APPEALS OFFICER

In the Matter of the Contested

Industrial Insurance Claim Claim No.: 15C52G555847

JARED SPANGLER, Appeal No.:  1524756-GB
Claimant.

CLAIMANT’S EVIDENCE PACKAGE

COMES NOW the Claimant and submits the following evidence pack

hereto, collectively marked as Exhibit “1” as follows:

/¢-d0)TY

age attached

DOCUMENT PAGE NO.

1. City of Henderson Hearing Examinations 001-012
2. C-4 013

3, Dr. Amanda Blake, Au. D.’s records 014-017
4. Dr. Roger Theobald, Au.D.’s records 018-021
3. Dr. John Elmore, Au.D., M.B.A.’s records 022-025
6. City of Henderson Hearing Examinations 026-039
7. CCMSD’s claim denial letter dated March 15,2016 040

8. Notice of Appeal and Order to Appear (1524756-GB) 041-042

9. Order Transferring Hearing to Appeals Office (1523393-MT) 043-046
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AFFIRMATION PURSUANT TO NRS 293B.030

The Undersigned does hereby affirm that the attached exhibits do not contain the
personal information of any person.

Dated this 13" day of June, 2016.

Respectfully submitted,

GREENMAN GOLDBERG RABY & MARTINEZ

A

THADDEUS J. YUREK III, ESQ.
Nevada Bar No. 11332

601 South Ninth Street

Las Vegas, NV 89101

Phone: 702.384.1616 ~ Fax: 702.384.2000
Attorney for Claimant

CERTIFICATE OF MAILING

I do hereby certify that on the /247/day of June, 2016, T caused a true and correct copy
of the foregoing CLAIP»L'-\NT’S EVIDENCE PACKAGE to be duly mailed, postage
prepaid, hand delivered OR placed in the appropriate addressee runner file at the Department
of Administration, hearings Division, 2200 S. Rancho Dr., Suite 210, Las Vegas, NV to the
following:

Daniel L. Schwartz, Esq.
Lewis Brisbois Bisgaard & Smith, LLP

2300 W. Sahara Ave., Ste. 300, Box 28
Las Vegas, NV 89102-4375

%y//ﬁ 774 é :7/;5//(’/@

JEmployee of GREENMAN, GOLDBERG
ABY & MARTINEZ
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Address

32%%

TuiRe  pn s

21 |

Personal Physician’s Name

Gccupation
folee (; OFFrcte

24

,Frequen

£5, RS Encohonoy

500

Audiometric Results

Average of 2K, 3K,

Average of 2K, 3K,
—and 4K Results:

and 4K Results:ﬁ

Otoscopic Examination

—_——

——a ]

———

Complete Audiogram

-t

el

salibrat ion Date 11/19/0’ bu M
slibration Due Date 11,1808

. AR Date D8-04.028  Time pg
3E 000000000 Job I1D:As=p
Normal Appearance )
akiemt
Excessive Wax or Debris
. Veduency Lefi Riaht
Abnormal Appearance 00D Vaiidity 25
S00 Hz o5 25
I Hz 45 21 _
, T Yy 45 15 by
RECOMMENDATIONS w3 e 55 s Qg
o0 Hx 55 an Od
. 00T Hy , 70 &0
Medical Referral 000 Hz 60 50
Retest Recommended Examiver__

U |

Audiometer

Serial Nurnber

/

Calbration Date

oy, Clenct

Pleas\g)mgn ong/c

Teslerfs Signature

/ Tes??lzz;n‘dcgr%/

ur employer or organization,

Employee s Signature

77
/7(/(/

7 7
0py’of this form and submit it to

um O0-5 {5, 7/99%

L

Date i(// %g

Received
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R ¢ ' Ir ghter
a3 Clity of Henderson - ”Exa;
240 Water Street 4 il :
Henderson, Nevada 89015 2 =

! Name (Last First, Middle)

rﬂ

dRollcs

I ATER

Sex . Date of Examination
SO/W@caze , XTARED 2 e /70 ¢
Address Age Date of Eirth
3558 TuNMDAA cvnns k7o /7%
ljrgamzahon/Employer Occtipation v
ClTY  oF GErmER o f"oz,/ccf OEFHEER

6000 ;8000
IR
r:‘ llur A W T P .‘.4.4 Tizer Ih ‘S e
-E ‘(E!r—f{lﬁ“ _T:l!).-l Ll\_lf'D FM, r|._1 l"l
T@5+ D2s Date 08-17.058 Time D721
Average of 2K, 3K, SEE ODOOO0RES  Jok, ID:ag=s
and 4K Hesults.

Please sign one copy ofthls form as acknowled

gement of receipt from youémployer.

. : . Froeauenoy Laft Fiaht
Otcoprc Examination Rec (OO0 Vs 1idi by 50
Ba— BOO Hz 45 S
000 Mz 503 20
Normal : OO0 He ) 10
/r Appearance MG He &0 s
I 0 H 55 el
Excesslve Wax W00 K 7 51
or Debris L M pz o 4
Abnormal St
ADE_B_Q.FHHCS Esam i ra
, \S [ =V
L R I o : -~
solzo > 7
U o ~9 L///
Colon |yl
Audlimeter Serial Number Calibration Date
(\2@5 RName e Testars SIgrature Test Dat and Time
0ol xﬂw Coh [ S X120l

COH 005 (12/97)

Emplyes's Signature Date
/7 syt
v LT 77 Z
V / / Received
02/16/16

97



o e (-
Llty of Hend(™ on %
240 Water Street - Q Box 95050
Henderson, NV 89009-5050

i

Firemen And
Police Officer's
Hearing
Examination Form )|

T 0all Mowe

Name [Last, Flrst, Nﬁddm) Sex Date of Examination T
SOAVELER, TAREY I | A
Address / Age Date of Birth
6__TanA SwAr <7 LYY $5/20 2 ‘7/2/7‘%
Personal Physician‘s Name 7 ! Occupation :
DA KitsTpic Louee  oermicer .

Audiometric Results

o _ uency:mtertz(tz): Right E:
b gm‘-&wﬁwfwmwmb AR

. —Pfs-g;;@% SRR
S :

4000 | 6000

Average of 2K, 3K, Average of 2K, 3K, :
and 4K Results: and 4K Results: |

Remarks
|? |
. Ca.imvar inn Lare WA AJ5-06 byl w = v
| Normal A earance Calibration Due Date 0408117 .
—~—/-~—~—~— PP Test :193 Late 08-18-07  Time p7:5p
Excessive Wax or Debr MO O0Cooooon JJob 1D ngi
Abnormal Appearance atiErn‘r.h——_.;\_m__(/&AL_ Speagler
reauercy Left Right
1000 val idity 25
RECOMMENDATIONS 500 Hz 40 25
1000 Hz 50 25
— 2000 Hz 55 15
Medical Referral 3000 Hz &5 20
— 4000 Hz &0 o
Retest Recommended 8000 Hz &0 55
-— 8000 Hz w0 55
Complete Audiogram
Esaminey -

eler
;2%% %ZFI TJf%um (ot @;}'ﬁm Uif”f—;x “EIBn

I _
Please sign one c%py of this form and submit it to'ToIJIr employer or organi

zation,

Jloyee's Sig?ure pete | 98
m/j /’% A A é%/? & 7
505 (rylgg) //// L//\‘ Received
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City ofHend(f il L
240 Water Street 4170 Box 95050 £
Henderson, NV 89009 ~5050

Firemen And
Police Officer’s
Hearing
Examination Form
Pamu Last, First, Middle) Fx Date of Examination “’
SAVGLER, Threr = | ' '
hddress Age Date of Birth
: (]
3550 Tuphph swge, el 2V, 570 2 '74/7?
Petsonal Physiclan’s Name Occupatlon ’ '
LOUEE  pptvcep ]
Audiometric Results
Subject Information;
BN
Starus - Adive
In Prugrain Yes
Languuge o o English
Nost Recent 1 et T
Date. 722000 Time: 2223 ) —
Average of 2K, 3K, I Ay Left Rigly
and 4K Results: 500 15 B
e N N A B R
e T K Sy s
i inati N 63 30
Otoscopic Examination e 5% 1
————— ok 50 L
K g 30
. ‘ Examinag
Normal Appearance : Wliadlel; Next
Serfal 25654
Excessive Wax or Debris Vil 37008
e ~ i : NS 82,6 [usg
Abnormal Appearance ‘ el ——
o Bagelgye
Curvent Anajysiy: T ———
RECOMMENDATIONS Let Riely
JSHA STR :
—— . {Age Conected), Nu ~No
Medical Referral Possibl:
—_— Ree Shitt No No
Retest Recommended SIAK Avg 5 P
E— . 23K Avg: 36 28
Complete Audiogram AAC - (97 o
e —
dlometer Serlal Numbe Exuminer Dt
a p
ster's Nane / Title %\/} Tester's Sigr Subjéot Date
AP (Gt i S
/ Pledge sign one coﬁ’y ofhis form and submit it to T
....................... - ———
ployee’s Signature M Date ' 99
'7,47 v/
QD5 {rev. 7/99)

Recelved
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Firemen And
Police Officer's
Hearing
| Examination Form
Name flast, First, Middlg) Sex | Date of Examination
Sp&m?(xzr,j?\reé | 8 129 g2y
Address 35‘5@ ——'ro i’\ai"G\ Su LD Age : Date of Birth
LS Vb cens, NV _BA122T 24 RECH
Personal Physician's Name | Occupation
N/ A oo,

Audiometric Results.

S e b letond 3 T MostRecemt Test ——————
Datel 7242013 Time:  7.8.4
SLeft L Riely =j

S0 40 33
T IK 50 25
K 35 0
Average of 2K, 3K, Avi 3k 65 40
and 4K Results: K & oS
’ e e et et S o '"*"6}{ 65 SU S——————]
e 8K 60 63
. .. -Examinar: ‘ .
Otoscopic Examination Model: Next
— o Serial; 25654 —
Cal: 41272013
‘ : ANSI $3.6-1939
Normal Appearance Baseline:
No Baseline
Excessive Wax or Debris Corrent TS —
Left Right
Abnormal Appearance OSHA STS T
(Age Corrected), N No
Passible
RECOMMENDATIONS Reo Shift No No
S2,3K Avg: 352 30
. 2,3,4K Avg; 60 35
. ’ AAO . 1070 2
Medical Referral AAD - 1979; 132,
T
Retest Recommended Examiner Date
iogr Subje 2
Complete Aud ogram Subject T
Audomerer ’ Sernal Musmby
Tester's flame ’ Title Tester's Signature Test Date and Time
Please sign on copy of Hhis form and submit it to your employer or organization, _
Employees Signature , Wi Date 100
/\ 7"2‘(:( ’ [ 3
omOD I

| A
orm OG5 (av, 7759) /” / Received




Firemen And
Police Officer's
Hearing

Examination Form
ame -(Last. Fi‘rst, Middle) Sex Date of Examination
SPAVELER a4k m /2216
Idress Age Date of Birth
5550 TusDbA suopn L7 S 7/2/7‘?
rsonal Physidan’s Name Qccupation !
PO LIcE sFEIz0

&&21 ““‘*%:%e’-w}r e e
et en

yl k% ﬁ:u?j?"r?’( Z R ,o:e:_s*

Audiometric Resulis

i

- __.\1 LS -

Lrglish

P 25R:20 L
Averageof 2K, 3K, [~ “"“ {5
and 4K Resulis: ;g 45
PR
' Lo
. . . a0 55
Otoscopic Examination e Sy 75
. b . «'\‘1‘1' 65
g A o
Exastun :
- BNl
Normal Appearance 'U bk [
Excessive Wax or Debris 1 ety
Abnormal Appearance river
x'.-! :
Ton b T
RECOMMENDATIONS o Bgln
ST :
fod? N Nu-
Medical Referral
RREITTE X0 :\'0
Retest Recommended AWM A Sy 23
v <5 28
Complete Audiogram : o7
Tieter Serial Numbe;r' L';.'{e
gz =
‘sllam Title Tester's Slonature Tias
317’%-4, W ————
" Pluse By, of € form and submit it to your-emp!
ease sign one copff o orm and submit it to your-employ 101
16e's Signatire Received vae ;
// 02/16/16 , 7@/0
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Firemen And
Police Officer’s
Hearing

Examination Form

Name (Last, FIrst, Middle) . ] Sex -| Date of Examinapion
SIMELER, T 0 o lid g// /4
Address Age Date of Birt} !
2650 TuMRA Sidns <7 S 7/2/ 7%
‘ersonal Physlcian's Narme Occupation £
FOLICE OFfLER

Audiometric Results c} r@£ 8112011
OF HENDJ:RSO\

I Subject Information:
[ < I
100 Status: Active
._L e I Program: ey
e i) [ WS, - T Language: English
. Ilost Recent Test:
Average of 2K, 3K, Ave Date: &11/2011] Le’fl;une. 9}2?0?;(
_ And4K Results: | T N e IO NS
1K 50 25
2K 50 15
Otoscopic Examination ‘ 3K 60 30
4K 60 40
. 6K 65 55 T
. 8K 55 55
Examiner;
Normal Appearance Model: Next
i . R Seral; 25654
Excessive Wax or Debris Cal 4/19/2011
| Abnormal Appearance _ ANSI 53.6-1989
T Bagseline:
No Baseline
RECOMMENDATIONS Current Analysis:
‘ Left Right
. . OSHA STS
Medical Referral (Age Corrected): No No
' ossible
Retest Recommended Rec Shif No No
5 1,-,3& Avg: 30 23
Complete Audiogram 2,3,4K Avg: 56 28
' AAO-1979; 6% .
meter Serial Number \ o
' Examine Date
s Name . Title / Tester's Signatun
WA= 4 /) G'K Sul;\'e\ct/ Date — |
j
Please srg;i one cq'py of this forya and submit it to you
yee's Slgnature / Subjzet Test : ' 102
o / // | ‘)/ /7 // /

-5 (rev, 7/5] / Received
NATAMNIAN




Firemen And
Police Officer's
Hearing '
Examination Form

First, Mi ‘ ' Sex Date ofExamiA aton
944/5&9; TARLD A %ﬂ 2\
., Age Date of BiR

Personal Physician’s Name ' Octlpation '
COLICE gP/~recg

Audiometric Results

E i s aits % na L in Srag e SO LAt s
T RS S 5 =

= e 35 ..»- A L S SRR T .:‘
L rreqtiencym e (), Right ey T

Average of 2K, 3K, I Q| e AVETaGE OF-2K, 2K,
~and 4K Resilis | O~

SRS I
and 4K Resutts: | [ \p.¢ 4

Otoscopic Examination Remarks

7 L oG oy it merialf 5390
Calibration Date 02/25-12 bulsudned
Calibration Due Date 02/22/.18

Normal Appearance Test 1000 Date 08/13/12°  Time 14:10

. ) S58# 000000000 Job ID:>»920
Excessive Wax or Debris

Paglent Lf Z’gslj

Abnormal Appearance

Frequenou Left Fight
1000 Validity 20
z 5 5
RECOMMENDATIONS Bog 1= o e
2000 Hz 55 10
. 3000 Hz 65 30
Medical Referral 4000 +Hz 60 40
6000 Hz 65 65
Retest Recommended 8000 Hz 75 65
Complete Audiogram Excam inay

Audiomater

Tester's Name p‘ M \?7(/0 Title ::t:italr.'\’un-ﬁ'm?' > Calbgao(o? Pél?(/-zl —’
R N R il

Please sign one copy of this form and submit it to your employer or brgyahilz'atfon. 103

Employee's Signature Received Date // .
[ 02/16/16 LAY, |
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Firemen And
* Police Officer's

' o o . ‘ Hearing
. .| Examination Form
Namé (last, First, Middle] , ‘Sex Date of Ex.aminatiory V
S0, Toure) SAN T e
S BES SRT N *‘?5“;;““ Pate of B o
LorS Ve, V_BU2 e
Personal Physician ‘s Name ! < Ccupation (\

Audiometric Results

o5t Recent Test;
Date:  7/31/2014 Time:  7:20:39
LB Right . e -
TR0 T Ty T 30
K 55 30
2K 65 25
Average of 2K, 3K, 3K G5 45 —]
and 4K Results: and .oy 65 so_ |
' : e 80 65
S T T : 8K 75 55
- ' Examiner;
Otoscopic Examination; - o Model: Next
Serial; 25654
T Ca. 4/ 92014
4 ANSI $3.6-1989
Baseline:
; Normal| Appearance No Baseline
Excessive Wax or DEbfiS arrent Analysis: . Rid
1 ' . Le el
Abnormal Appearance ~ OSHASTS
N (Age Corrected): N No
7 Hes Co‘fﬁ:“w{_o 1, Possible
2 Asdio\ Cenre,. . Rec Shift No No .
RECOMME@i\TI NS o S5123KAvg sg i{z
. . 234K Avg: g3 40
s CV/S: J ‘ AAO- 1079; 17%
Medical Referrg /&v V/& | N
—
Examiner Date
Retest Recommended ‘
. ’ Subjzet Date
Complete Audiogram '
- .

Serlal Number

Tester's Signature

104

02/16/16




[ Name [Cast First, Middie) T

Firemen Ang

Policé Officers

. Hearing
Examination Form

Soand e ¢ ~daled , F
Tundra Stan &t :

Addréss 36—‘ 50
NV a0,

LAY

Personal Physician's Name

Sex : Daie of Examinat}on
M _GAB 1S
Age ‘ Date ofort? T :
3¢ 2229
Oceupation . . ) - .
R0 S

Lanigige, En'_;?z:-}'.
Mot Recont Tasty ————~--
Date: 8/11/2015 Time; 8:36:24
‘ Left Right N
-500 TS 30 i
| - K 55 25 '
- 2K 60 0
Average of 2k, 3K, Av o3k 65 45
and 4K Results: aK. 65 45 remmma]
; — L 70 60 ;
e A 8K 65 50
e . . Examiner
Otoscopic Examination Model: Next
. . . Serial 256354 —
T Cal 4/ 8/2015
| . : ANSI83.6-1980  +
Normal Appearance Baseline:
. No Baseline
Excessive Wax or Debyis Current Anafyyer
Left Right
Abnormal Appearance OSHA STS
{Age Correctedy, N, No
- Possible -
'RECOMMENDATIONS Rec Shift No No
, 123K Avg: 56 3
: 234K Avg: 63 36
Medical Referral ARD- 1970, 14%

Retest Recommended

Complete Audiogfam

] T i e TN IO
Audiometer ‘ Serial Nutni Sabjecs Tesr

Examiner : Date

M

L.

Tester’s ame

Please sign one copy of

Tester’s Signature

Test Datg and T

Employee's Signature

Forrm 00.5 e, 7/99)

Received
N2MARIMA
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EMPLOYEE’S("' 1M FOR COMPENSATION/REPORT OF INIT, ‘REATMENT
ook FORMC-4 s

_PLEAS | o
5OAY ; § Bt U B o) Ve ' (N&RQ .],....A w2 \ AN IREQ S1EL]
FirstName M.l Last Name Birthdat - Sex: Clalm Numbser (insurers Use Oniy)
U’K/{@Q < SHAG = Z,z/ g M O F ,
Homg Address ., L Age T '] Helght Welght Saclal Securlly Number
3 Tudbll  Swhv S 3G | o0 | 3]0
City State Zip Telephane
LV % £ - Y5l (750
Mailing Address ity State Zip Primary Language Spoken
57 pr | EMECISIH
INSURER THIRD-PARTY ADMINISTRATOR Employse's Occupalion (Jab Title) When Infury or Occupalional
LD pAlsS Disease Occurred Potice O e R,
Employer's Name/Company Name Telephone ]
Ty OF HEdaxson | 03 - RC 7 S

OfﬁceMallAddiis:lgumberandésétgz\e/j) S_TL HC/—"/O. " /1/[/( ﬁﬁ /5,_

Date of Injury (it appiicatie) | Hours Injury (f applichble) Date Employer Notlfled Last Day of Work Atter Injury Suparvisar to Whom Injury Reportad

or Occupational Dlsease .
N/A’ am pm ¢ P A/P/‘-’ S6T. TJhSows Luzsic
Address or Location of Accldent (If applicabie)
Herppgson

Whatwere you doing at the time of the accldent? (it apolicable)
SO8 RetATen  ACTIVI T/5S

How did this Injury or occupational disease ocour? {Be specific and answer In detall.\Uss additional shest If necessary)
Exf S ke To cound AUSES i

It you belleve that you have an occupational diseass, whan did you first have knowledge of he disabilily and s | Wilnessas o aeAcclde}nt(lf .
refatlonship to your employment? AETEL  BEG HIRED applicable)
A//A ,
Nature of Injury or Occupanona! Disease Pari(s) of Body Injured or Affected
_HEARING KRBt pn- £4RS LARS I

| CERTIFY THAT THE ABOVE IS TRUE AND CORREGT TO THE BEST OF MY KNOWLEDGE AND THAT | HAVE PROVIDED THIS INFORMATIOM IN ORDER TO OBTAIN THE BENEEITS OF NEVADA'S
INDUSTRIAL INSURANCE AND OCCUPATIONAL DISEASES AGTS {NRS 816A TO 6160, INCLUSIVE OR CHAPTER 817 OF NAS). | HEREBY AUTHORIZE ANY PHYSICIAN, CHIROPRACTOR,
SURGEON, PRACTITIONER, OR OTHER PERSOM, ANY HOSPITAL, INGLUDING VETERANS ADMINISTRATION OR GOVERNMEMTAL HOSPITAL, ANY MEDICAL SERVICE ORGANIZATION, ANY
INSURANCE COMPANY, OR OTHER INSTITUTION OR ORGANIZATION TO RELEASE TO EACH OTHER, ANY MEDICAL OR OTHER INFORMATION, INCLUDING BENEFITS PAID OR PAYABLE,
PERTINENT TO THIS INJURY OR DISEASE, EXCEPT INFORMATION RELATIVE TO DIAGNOSIS, TREATMENT AND/OR COUNSELING FOR AlDS, PSYCHOLOGICA{% CONDITIONS, ALCOHOL OR

{ CONTROLLED SUBSTANGES, FOR WHICH | MUST GIVE SPECIFIC AUTHORIZATION. A PHOTOSTAT OF THIS AUTHORIZATION SHALL BE AS VALIZ AS ORIGINAL.

lm.;\":f;;»gé.[ S -,aie;ﬂs

2 3 Crpese Name of Fa Cl“ty
Aodorson A

. Employes’s Signalure

S S R e A

WORKING

1di0logn, — Hondors e 1odion

Dala Dlagnosts anch?hcrip(lon of Injury or Occupallonal Dissass lsllhere evidence that the Injurad employes was under the Influence of -alcohal
E j(ﬂ Rnﬁ\\': berdesling normald ,0.35-21¢ ] S’Omm s and/or another conlrdlled substance at the time ofthe aceident?
4

e X\é“ Treguently sencorinagtral Mo O Yes (fyes, please explaln)
Hour Left: mitg ac.ha %Gc\.e\%ﬁ- cersornatirgt hiaring [gss X
100 o with, moth present at bl Ve
Treatment . K f i Ha_".ra you advisad the patlent to remaln off work flva days or more?
Binaural arpyoli ation ypon mudical claron W) anqued |
hmm\r\g E‘VCLLLUL{’\'D’H, anct Use O!C \"Oﬁf\hg \’Q’YD‘HC‘{'ID’} ih GSe O3 Yes Indicate dates: from lo
X-Ray Fndings: / ﬂ\ No fne, Is the Injured. employse capable of: :(é full duty 1 modified duty
b 4
-~ N It modiifed duty, spaclfy any imitallonshestrictions;

Fram Information glven by the smployes, togelher with medlci%vlds\n;ca, can you direclly
this | tional di bl d? Yes OO0 N
%ﬁ%g ;{X lorrmexc( Yc@i‘@?ﬁ n?wgnaﬁ%? fﬂglom/{‘f%n(? nd srhg ?n\.«;mmﬁ !Qq e 2/\411‘
| ] v T}
Is addilonal medical care by a physiclan !ndlcg{gﬁ’;ﬂ rﬁf(ﬁ)"g% % (1’;{90 l] Fieo ko
Do youknow of any previous Injury or disease conlributing to this condition or occupational disease? B Yes O No (Explaln if yas)
tient ooted sorme nlse exppsice fom weck as_a mechantc fir 2 s durng high schanl,

Date Print Doctor's Name Icerlly that the employer's copy of
9—/‘3”(0 Yl ﬂ("d b\a/@/ this forms was malled to the employer on;
Address . ST INSURER'S USE ONLY
3120 8. Rainkow Blyd , #202
City State Zip Provider's Tax 1.0, Number Telephorie .
loVos NV g4 | 20-9984BS  [702- 123tz
Doctor's Slgnature Degree
v Pl IR oD,
ORIGINAL - TREATING PHYSICIAN OR CHIROPRACTOR  PAGE 2- INSURER/TPA  PAGE 3~EMPLOYER  PAGE 4~ EMPLOVYEE Famcafn L 06

PAGE 1
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HudlgyCertler(T

__.« -

Practice: Mroon A TGS Locaton LN

PURE TONE AUDIOM ETRY (e:Anst 1996)

.‘_‘: e .' . Name. ! bs-} e(‘ %Mnl ﬂr .Date of Birth: __.M 2 l..l
b Referred By:
il | Test(nterval: Date of Test:. Ll‘—ﬁ—
Sl ; ' KCevs '
o Lexr] Sraann )i | :
K x| ‘As__1O , :
=) K ‘ B WEETAT TYMPANOMETRY 26t
- Tt - > et <
% § \‘i ; T| Bene-Masc | € Ean Ler Ricim
y APax il . ¢ - M| No flesronss |44 Ean CanaLVorume cm? :
g /\i‘i/ i \CD 1 % N : L 12g |
o - . 3y I Saunc GRS | . —e W | i
uﬂl Ll h E "q'i ~ _\/ :. v:::-:-::l:z;w TYMPPEAKPREESURE (DAF;\) I5 k () E
& INA {"‘1 1 : Y . : :
§ & i’ ‘T'\>/-'i: ‘(3 TE::::::@ Static AomiTrance (MMH20) {22 0.€3 i
prad ' Nedt . i . i
=] : : - \4 . ‘ :. adh ? :
i H | P <..‘/\ A g:::zs@ CAAQA_ = Tymp Winte (DaPa) 78 . L
[ s » « o s '
jpou| I 1 : v . R/VA H
2 HRRE \ K| g e ]
[2 - = — ;
{ I ' TRANSOUCER 5 '
@ 20 ; : ; : lusesy = %\_ .g - :
§ 1 ] ] CIACUMAURAL X ..g - '}' :
Y ISP g | ¢ | [SowbFeo | - — B30 H S
“ : I p ' Reuabrry .20 b :
i N M N Exceudir i
)i ! ] ! ! — . Pressure o Pressure :
1 f i v Fdin Convan |5k Hz|ticrx :kuz' akHz| PSSk Hz] vieHe [ak Wz [akiHy
1 : ! M i Poos, AlghtIAD) ] TN T
1 i i i BGOTK {phuas \ 1 prebn Fae) = - E
A O I iy A N R N
fiiequeisies meHe L¢3 :
L :
) . Speech AUDIOMETRY Mipoig Bar ANALYZER... . ;
SR/ | S$peech Speach ~ :
PTA_| SKT | fecgngnlion | Recangallon | MCL | UCL _ OTOACOUSTIC EMISSIONS (OAE) |
Ran] 4y . - | EdissioN Tyee Uskn - TYesrTyee PexFoamen ¢
A0 2(\7 BO 7&)0/ _@__ y L 65 rlm Translent OAE Complete !
M3k 0 - 0~ Wil - - -
" - e < | Distortlon Produet | S| DAE Scréen
Lo | . : , OAE Results: :
sl | (135 0 7 ] =
Tk - P2 o ) 40 105 Maheear Frosont [ 9 Ake e Apirnt Wi de
P R SPECIAL et eer Alsenil 15~k Hor ;
‘ : 'OAE Unit, :
. TINNITUS EVALUATION HEARING INSTRUMENT [NFORMATION
RIGHT PT/NB kHz dBHL’ RIGHT INSTRUMENT;
LEFT "PT/NB kHz: —dRHL LEFT INSTRUMENT;__ :
BINAURAL , | PT/NB kHz dBHL | -Oriscepr: seLPI~(Y (‘l)wiﬁr"’m AS e =
HYPERACUSIS:  YES/NO 6"1*“\3{\ comoved Trpm AR phse o |
CNEGOR: 0 1 2 3 LM Yegh 1) wilheul Indident:
History, Impressions, Recommendations: VF vhroled he b (‘Liranf\{/\ d oo MRT 4o Wk ed L
Loy \m B, :
Ryt Py mcammmtmnmm mm%m}(fkm ?n VIS, cwmum ] lodalaidls :

'ﬂslﬂw {0 yyonitee Wdy}no\

. Assistant; Audiometer;
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Ctoiers

Committed to better hearing,

LasVegas Office
31208 Rainbow Blvd
Ste 202

Las\egas, NV 89148

p: 702233.4327
f. 702.233.8837

Henderson Office
2642WHorlzon Ridge
Ste Al

Hendetson, NV 89052

p: 702933.8102
f. 702.933.8106

Aliante/Centennial Office
6475N Decatur Bivd
Ste 125

Las Vegas, NV 88131 -. - ..

p: 702933,9103
f: 702833,9104

Sun Cly/Summerlin Office
9430 WLake Mead Bivd

Ste 1{— — - - e
Las Vegas, NV 89134

p: 7025276066
f: 702527.6068

~ ——
AudigyCer tified™
S~ ~

“—sitens; gunfire during farige qualifications,

£

(-
rson

sy

Committed to you,

as

A FEN R

t

February 9, 2016

RE: Jareg}lﬁ;?@'pggglggg;efi
DOB: 07/02/1979

To Whom It May Concern:

I had the pleasure of seeing the above mentioned patient at our office on F ebruary
5,2016, for an audiologic evaluation. Mr. Spangler reported he has been working
with the police department since 2003 and has noticed that his hearing has become
progressively worse and now has cricket/locust sounds bilaterally, which sometime
change in intensity. Mr. Spangler’s last hearing test was in October 2015 as part of
Toutine physical testing, conducted by_Precision Hearin g-Conservation in—-—
association with the City of Henderson, the results of which, along with every test
since the baseline, were provided to me by Mr. Spangler, These tests were used for
OSHA comparisons regarding standard threshold shifts. Mr. Spangler reported that
he was on active patrol for approximately 11 years, where he was exposed to

and a radio piece in his left ear, and then
alapel microphone on his left side. As a result of documented changes in Mr.
Spangler’s hearing in the left ear, he was sent for an MRI in 2006/7 to see if there
‘was a "kink" in a canal that wag inhibiting the sound transmission, the results of
which were negative. Mr. Spangler denied any otorrhea, otal gia, or vertigo, but did
report some previous noise exposure when he worked as a mechanic for two years
in high school. He also reported a positive family history of hearing loss with his
identical twin brother, who also works for the police department. M. Spangler
reported he has great difficulty understanding others in noisy situations and

women's and children's voices, which negatively impacts his communication with
his family.

Please find enclosed a copy of the testing results. Otoscopy revealed a semi-
occluded right ear and a clear left external auditory canal. The cerumen in the right
ear was removed without incident prior to all testing. Tympanometry revealed
normal, Type A, tracings bilaterally, suggesting normal middle ear function and
tympanic membrane movement. Distortion product otoacoustic emissions in the
right ear were present 1.5-3k Hz and absent 4-6k Hz, and for the left ear were
absent 1.5-6k Hz, Standard pure tone testing revealed borderline normal hearing,
0.25-2k Hz, sloping to a moderate high frequency sensorineural hearing loss in the
right ear, and a mild sloping to severe sensorineural hearing loss in the left ear with
anotch present at 6k Hz. Word recognition scores in quiet were 100% and 72% for

the right and left ears, respectively, ata normal presentation level in the right ear,
but an elevated level in the left ear.
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9430W Lake Mead Bivd

Committed to better hearing, g

Committed to you,

Utilizing the OSHA guidelines which define an STS, in either ear, as a change of

10 dB or more in the average thresholds at 2000 Hz, 3000 Hz, and 4000 Hz, the
results are as follows:

Left Ear:
Right Ear:

a 30 dB difference, OSHA STS: Yes
a26.7 dB difference, OSHA STS: Yes

Comparison s based on the audiometric data provided by Mr. Spangler from the
City of Henderson baseline test conducted on 8/8/2003. An age factor was not
utilized in the above comparison. Using the age correction compatison thresholds
for a 36-year-old male to the baseline age of 24-years-old, the results are as
follows:

| aiGdB difference, OSHA STS: Yes
a22.7dB difference, OSHA STS: Yes

Left Ear:
RightEar:

Based on these results, Mr. Spancler's hearing loss does not prevent him from.__. ..
pang

—~Ste i
Las Vegas, NV 89134

p: 702527.6066
f: 702527.6068

~ ————
AudgyCertifiea™
NS ~

“going back towork. The configuration of Mr, Spangler’s hearing loss is not a
- consequence of the normal aging process for either ear and is suggestive of noise
exposure.

The aforementioned results were discussed with Mr. Spangler, including that he is
a candidate for binaural amplification and he expressed understanding. In
conclusion, I would recommend binaural amplification upon medical clearance,
continuation of annual hearing evaluations or sooner if changes in hearing or
tinnitus are noted, and the use of hearing protection in noise.

I thank you £or the Opportunity to participate in the héaring health care of this
patient. Please do not hesitate to contact me with any questions,

Sincerely,

Amanda Blake, Au. D,

Wwww.An dersonAudiology.com
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‘March 2, 2018

RE! Jared Spangler
Clalm Number: 16C52G555847

To Whorm It May Concem:;

The. above mentionsd patient hés‘ a history of bilateral seﬁsorineural hearing loss and |

fnnitus that are reported to have begun after belng exposed to loud noises while on the

" job with the Henderson Clty Pollce Department, Mr. Spangler's main concern is that he

has difficulty hearing conversational speech particularly If In the presence, of background
nolse. He reports being frustrated due to not hearing his wife and children and having

{0 have tHerm repeatthemselves often—Mr-8 pangler-also-reported-having tinnitus. which
nterfaras with his abllity to relax in quiet environments. .

Medical records that were provided for review by CCMS! which included Mr. Spangler's

- annual hearing svaluations from the time that he was a new hire with the police dept In

- svalugted by Amanda Blake, Au.D. with Anderson Audiology which records were also

A0S WItH the oSt ~cavent—in—2016—Also—included-were-records.from.a_medical __

svaluation by Dr, Scatt Manthsl, D.Q. ENT In 2005, In February 20186 Mr. Spangler was

© provided.

. Aftar reviewlng the provided medieal records It is apparant that Mr, Spangler did have a
_mild t& rmoderate hearing loss in his left ear and normal to mild high frequency hearing

oss in his right ear prior to-his employment with the Henderson City Police dept.
However, in the thiteen years that Mr. Spangler has been employed as a police officer,

" his hearing has significantly decreased bilaterally. Hearing decrease ig consldered

significant if a change of 10dB or more occur at three or more hearing thresholds.

' By way of medical tecords review there ls & high likelihood that there Is an underlying
"gondition that may be may be contributing to Mr. Spangler's hearing loss in his left ear.

Dr. Manthei idenfified a possible tumor located in the area of the left cochlear nerve, -

However, there Is a high probabllity that Mr. 8pangler's threshold ghift may be as a
result of on the job nolse eXposure. '

.- An Independent audiclogy evaluation In February 2016 was also provided and

. reviewed, Amanda Blake, Au.D. an audiologlst with Anderson Audiology also reviewad
the mbove mentioned medical records of which | agree with her review with the .
sxcéption of the MRI findings which she reported as negative. The MRI reports states
that there is & possible lesion and that the recommendation of the radiologlst is to re~
Image using & higher resolution MRI in order to confirm results,
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Today's results show type A tympanograms bllatérally, with Otoacoustic emisslons
being absent bilaterally, Pure tone hearing thresholds show a mild. to moderatel
savere sensorineural hearing loss in the right ear and a moderats to moderately severe
gansorineural hearing loss in the lsft,

It 1s my oplnion that Mr. Spangler should be fit with hearing aids in order to minimize his

| struggles with cormmunication, | recommend due to the diverse environments that Mr.

Spangler is in daily, that he obtain the highest level of hearing aid technology currently
available, : ,

| am also recommending that Mr. Spangler schedule an appointrment with a Neuro-
Otologist who can evaluate the potential likelihood of a left sided cochlear pathology.

Thank you for this apportunity to participate in Mr. Spangler's ‘hearing health care
needs. I you have any questions or comments regarding the test results or
recommendations, please feal free to contact our officg—a at (702)896-0031.

Bincerely,

Roger Theabald Au.Dy .

Doctor of Audiglogy
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Name: Spangler, Jared SSN: EID: xxxxx DOB: 2 Jul 1979 (36 yrs) Date: 10 Dec 2015

After Jared Spangler was assigned to work in potentially hazardous noise, City of Henderson obtained a baseline audiogr.
August 2008. As required, a hearing test was administered on 1 October 2015 to observe any changes in hear

am on 18
ing sensitivity.

According to federal noise regulatory guidelines, the audiometer utilized for this hearing test was calibrated within the past year. An
audiometric case history revealed routine exposures to high intensity noise. An otoscopic examination was administered.

Hearing Test Results

LeftEar:  The speech frequency average, 500 to 3000 Hz, indicates a severe degree of hearing loss.
The high frequency average, 4000 to 8000 Hz, indicates a severe degree of hearing loss,

Right Ear: The speech frequency average, 500 to 3000 Hz, indicates a mild degree of hearing loss.
The high frequency average, 4000 to 8000 Hz, indicates a severe degree of hearing loss.

B AL LA A N oy Sy (e A MW P T e o PR oty i s N PR e K et S0 s

PN R e W SISO b e N

Audiometric Analysis

Left Ear:  There has been a significant decrease in hearing sensitivity (Standard Threshold Shift). @

|.Right Ear: There has been a significant decrease in hearing sensitivity (Standard Threshold Shift)

DA S Bty R 3 8 3 e Ve T Mt B Y R BT A A o A A

Recommendations

If this employee continues to be exposed to hazardous levels ofnoise, a required annual hearing test should be administered to

_monitor possible changes in hearing sensitivity. ______

[3=3

(%Y

Hearing protection devices (earplugs and/or muffs) should be refit and instructions provided on their proper use.

As a minimum, during mandatory annual training the required topics outlined in the appropriate federal noise standard should
be discussed and updated each year.

When required, the routine and proper use of hearing protection devices should be enforced. Inspections for compliance
should be scheduled and findings documented.

Within 30 days from the last hearing test, a follow-up hearing test should be administered. If necessary, earwax should be
removed. The employee should be noise-free for no less than 14 hrs prior to the test, Until retested, the most current test
should be utilized as the revised baseline and, if required, recorded with the appropriate federal agency.

Hearing test results indicate this employee should be referred to an audiologist for an advanced hearing examination.

Hearing test results indicate this employee should be referred to an ear, nose and throat

physician (otolaryngologist) for a
medical examination.

Dn S edm Eliners |

Iohn Eimore, Au.D, M.B.A. Spangler, Jared
Board Certified Audiologist

Date
Employee

(800) 357-5759

City of Henderson, Henderson, NV (10 December 2015)

13071 Adobe Walls Drive » Helotes, Texas, 78023-5112 « (210) 695-4707 + Fax (210) 695-4705
E-mail: info@precision-hearing.com » Web site: www.precision-hearing.com
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SPANELL ED___[loy / i -/ oa/m %
Address ‘ Age Date of/Birth
Y30 A8067 cr LY /t/V £9/05 5 ~/2/77
Organization/Employer Occupation £ '
M POLICE ot i

Audlome‘mc Results

Average of 2K, 3K, /
and 4K Hesults

Otoscoplc Examma’non Hecox ghe
i 330 tH=

1

i
]

:ﬁﬁ-s”””lr H=

a i
NormaI 00 He 1 10
Appearance 40 15
- =0 05
. Excessive Wax 70 55
] or Debris =h a0
/ Abnormal - : .
Appearance
| ;
Audiometer Senal Number: ' Cahbraﬁon Date 7

me } ) (.%—C/ Mm Date and Time 7

Please sign one copy ofthis form as acknowiedgement ofreoeiptfrom your employer.

Date

/R0

- e

COH NN.g 40 ia=
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Cﬁy of H@ﬂdEI‘SO

I} E[Q xa

LPY

Average o7 2K 3K,

Average-of 2K,-3K,-

e-ANd-4 K-Res ylt g

Otoscopic Examination

Normal
~ Appearance

Excessive Wax
or Debris

Abnormal
Appesarance

Recomm eng

£

Medicz

Compl
Audio

. and 4K Resulfs-

JTED R
2000 He
3000 He
4000 He
EI00 He

'_”_‘Us__l ,L,'-
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Henderson, Nevada 89015

L

CUTY  of Hewmverson

Narne (Last, First, Middle) Sex B Date of E)(éminatjon
SPABece garsn £ . AT
Address . Age Date of Birth
3656 TuMPOA svopns 27 | A4S
Organization/Employer Occupation o

Aot QEFEER

icy.

: ight E
12000

500'1009

|

Audiometric Resulis

eft Ear.
00 /8000

Average of 2K, 3K,
and 4K Results: |

—— e

s

L
tn

‘| Normal I 55 10
Appearance £ 25
Excessive Wax ‘\Jl E!j
or Debris 70 45
Abnormal Evmi i e
_ Appearance S R
,7 ;S c, PV
2o\l &3‘
2| 20 77€ifi//
CD\D'\ NS i
Audiometer Serial Number Calibration Date
TXS({EF’S Name Title Tester's Signature Test Date and Time
VO e Vg Coch [ S X120

Please sign one copy ofthis form as acknowledgemenpof receiptfrom you?e

mployer.

Employes's Signature

Dats

ety

A/
.’ .

COH OD-5 (12/97)
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LIty o1 Henderson -

240 Water sl” =" o Box 95050 (¢ ! N
Henderson, NV ,9089-5050 Firemen And
(e l™ @™ o Police Officer’s
@Mr g 4 Hearing

Examination Form‘J

Name (Last, First, Middle) Date of Examination

Sex
SCANVCUER, TARED = I MA /3 o7
Address 4 Age Date of Birth ,

26 TUNBE swhr ST Ly o) gims | OF 7/2/7%
7 7

Personal Physician’s Name

DA KILPATRICK

Occupation

COUE  oFFIcEr ]

Audiometric Results

2000

'Avé_i'a-gé of 2K, 3K, | Average of 2K, 3K,
and 4K Results: , and 4K Results:

~Otoscopic Examination

- Remarks

'3 U6 B! o= 4
Normal Appearance = = = 0517 -
Test 1183 0, ¥ Time 07:00
Excessive Wax or Debri M Oogooooon b 1D iAa=E
Abnormal Appearance At 191%.\;@ S ) lerr
Jreaunriy Loft
1000 validitw
RECOMMENDATIONS 00 iz - 40 25
' 1000 H= 50 25
2000 Hz il 15
Medical Referral 2000 Hz &5 an
4000 He i &1 20
Retest Recommended G000 Hz 20 58
8000 Hz 0 55
Complete Audiogram
Examinoe N . ._J
Audigpeter l =
£/ /a///] 2 . : ) . .
esler's Vame Tit] / “ . Testefs-Sigmiure Test Date and Time
(L/ﬂ'f/)ﬂi/j'? //é/’&i?;: /)E/ttﬂ /// %YDC' ! Ll CE15-¢7)
/ = T NP o
Please sign one 0py of this form and submit it tg your employer or organizatjon,
Employee’s Signatyre '?a;e / ‘l
,/:[ //I a éf //;/0/7 123
> ¥ A - -
Form DS (ry‘/ss) ﬂ// 7 \ ‘JM‘—-—————N




o) ':'Vfﬁa-.:)‘ & ,%
m.ausoUL/e/M H" ‘b@g . Efy

Mame (Last, First, Middle) > Date of Exapminatigh

City of H pdengon ( 3

240 Water St J0 Box 95050
Henderson, NV 89009 -5050

Firemen And
Police Officer’s
Hearing
Examination Form

SPALER,  Tared /=
e,

Addrass
S550  TuwlRA aar sy

Personal Physician's Name

6000 BDOO

Average of 2K, 3K, Average of 2K, 3K,
and 4K Results: and 4K Results:

OtoScopic Examination

Normal Appearance

Excessive Wax or Debris

FE L S o

Abnormal Appearance HOO Walidity ' ;:,
.’:TDDK*, 25 o5
G He a5 a0
RECOMMENDATIONS o 15 g vy
> 55 £

g o
T &I
Medical Referral ] A1l

- Retest Recommended Essminge —
Complete Audiogram

Audiometer Calbration Date

Test-Bate and Tl
Sﬁ L7

Employee’s Signature /‘/

Form0D-5 {rev. /% 9)
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UITY 01 HB‘IJ,HGI S0n GIEEN
CHSRGCi= 240 Water st 7 )0 Box 95050 C
<5 Henderson, N\ 4009- 5050 - Firemen And
Yoo " g g e : £ I
A ot e o OPY Police Officers
- Hearing
] Examination Form
rnam (Last, First, Middle) Sex Date of Examination ]
| SPAvEGL R, Threy = b
h ddress Age ‘ Date of Birth
$oO0 Tuphlh Swwhn, Ly A, gssg D J/a /7 7
Fersonal Phiysician’s Name ' Occupation A
POEEE  prpcsp ]

Audiometric Results

———————

Subject Tnformation:

KB

Stanis: Aotiva
It Progroan Yo
Language En:-;.'lish
\[D\TRP(_.EI‘IT:-,T T I
o o e - — = T T T T Dags, - 22000 Ty 9:03-5] »
Average of 2K, 3K, Av Lk Risht
and 4K Results: ' 500 43 -5
' tK S0 20
. 1 N 'Y
- Otoscopic Examination ; 65 30
) N o i
———— e Ok = S0 —_—
ek X 30
, . Eraniner
Normal Appearance LLadel: et
Serfal 15654
Excessive Wax or Debris al, 37009
Abnormal Appearance
PP Baseline:
N o Bagsline
Curvent Analysis:
RECOMMENDATIONS . : Rial
. No
Medical Referral
No
Retest Recommended - , o
Complete Audiogram AA0- 1579 o,
[ Audimeter Serial Numbe  pomiey B Dz
3
T'SWQ / Title / / Tester's Sigr jﬁ*\ﬁ
Ce Ckf/ﬁ" ey /ci,\
/ Plege sigh one caﬁly ofthis form and submit it to -

e '7/; ‘/éf 125

Emphyee's Signature /// /
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Name (Last, First, Middle)

Firemen And

Police Officer’s
Hearing

Examination Form

S'ex
SPANGLER G440

Date of Examination
M 7/22 / [ o
Address Avge Date of Birth
5550  Tunba swan S 7. S 7 / 2 / /9
Personal Physician’s Name Occupation !
| ‘
POLICE sEF/cee

Audiometric Regults

T

e
ey In terte (42

7 St faim Vot )
500 | 1000- | 2000 | 3000 | e e
) T S i o b )
L e |
f s Recent test
: BB
Average of 2K, 3K, Average ¢ ; sty
___Hand__qK__Resuns_ - - i SRR R i e "and 4§ - -
i
Otoscopic Examination : )
o, o
E o
Normal Appearance Mo et
Excessive Wax or Debris

Abnormal Appearance

RECOMMENDATIONS

Medical Referral

Retest Recommended

Complete Audiogram

Audiometer Serial Number

- ol . i
Test f‘s!ﬁame’/ Title / Q Tester's Signature
- P
Z"W/ e ﬂ// Ay >

R
7 " 4{/ .
Please sign one cogﬁ of this form and submit it t
Employees Signature '

Form 005 ev. 7/39)

0 your-employ
7

IRGA4
4 0 2070

s aE-1080

Biaseise
?T!u T ovida e
ik Ris,
?‘;{’ i\:)
e oduff N No
TN S A
B R 23
[
b
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CCOPY

Firemen And
Police Officer’s
Hearing
Examination Form

Name (Last, First, Middle) Sex Date of Examinapion
SPAMGLER, TR0 [ M Sy
Adldress Age Date of Birtff
(2she  TuMRA Sims ST S /é¢4;/
Personal Physician’s Name Occupation
LoLice OFF/ LER

Audiometric Results

L} T 812011
1‘61\ OF HJZND]ZR%O\
| Subject Information:
500 | 1000 | 2000 | 3000 | 4000 | 6000 | 8000 Status: Active 8000
I In Program: Yes
| Language: English
- - ) B N i NMost Recent Test: T
ate: 8/11/2011 Time:  9:08:33 —
Average of 2K, 3K, Ave P T .
d 4K Results; ' b Rielt
an esuits: © 500 40 23 ‘
2K 50 15
Otoscopic Examination 3K 60 30
4K 50 40
8K 65 55
8K 55 55
Examiner:
Normal Appearance Model: Next
X : Serial: 23654
Excessive Wax or Debris -
Cal: 4/19/2011
ANSI §3.6-198
Abnormal Appearance 5361989
Bageline:
No Baseline
RECOMMENDATIONS Current Analysis:
Left Right
OSHA STS
Medical Referral (Age Comrected): No No
Possible
Retest Recommended Rec Shift No No
S123K Avg: 30 23
Complete Audiogram 234K Avg: 56 28
AAO-1979: 6%
Audiometer Serial Number \
}‘ Ex-amine}\&M Datz
estey's Name Title / Tester’s Signaturt
N
L//y’ ,f;M \0// C/"K Subj o Date -
/ Please 5197n one cq&:y O/f’thls form and submit it to you
Employee's Signature Subject Test
Y/
Form 0D-5 {rev. 7/89) / / 4 ’ 127
ayd




NE
A i Firemen And
@__JQ@ PY Police Officer's
Hearing
Examination Form
Name (Last, First, Middle) Sex Date of Examigation
PIVELEY, THRED I o))
Address Age Date of B
3660 TuAF SwhA ST, 53 /\ / /7
Personal Physician's Name Occupation
Pol-[cE gF/~ /cﬂf\

Audiometric Results

500 1000 2000 3000 | 4000 | 6000 | 8000 A l 500 | 1000 | 2000 | 3000 | 4000 | 6000 8000
LU [0 [ 350 | Mo wIlWS | N[ Sol gyl [ s A6
- I ~
Average of 2K, 3K, 6 ’é Average of 2K, 3K, i Rp
and 4K Results: 5 - ‘ and 4K Results: /Z,LD
Otoscopic Examination ‘ Rﬁmarkt:
kel H'?":: Wl Sl cer il HoSEsd
Calibration Da
i | Calibration Du &
,// Normal Appearance Test 000 ; 210017
b =S5 0aogooonD Job IDn»>520
Excessive Wax or Debris :
Paticnt L[ Z'/ 'j
Abnormal Appearance i
Freausnow Left Fiakt
, 1000 Yaliditu 20
BOO Hz 45 o5
RECOMMENDATIONS ' 1A00 He = e
2000 H= ata] 10
. 3000 Hz 5 an
Medical Referral AN JHz a0 A1
S000 Hz &5 ata)
Retest Recommended SO00 He 75 55
Complete Audiogram Ewxam inaw ,
Audiometer ; = Serial Nury [ Calbgation t7 l
B BLD LI 5018117,
ter's Na Title Tester na Test ea im
K Wven M- ALK g% 7’7///

Please sign one copy of this form and submit it to your employer or orgahlzatlon

Employee's Signature

//7//“”“

Date

< / y 128
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Firemen And
Police Officer’s
Hearing
Examination Form

Name (Last, First, Middle) Sex Date of Examination
jpcw’lc)(gr/j"@,reé Yy ’"].20.1,1’_3)
Address DRy LIS ' i Age Date of Birth
35 > “Tondira S(}*ilm,b 3L 219
LAS Ve encasy, N BA1 2L
Personal Physician's Name \ 4 Occupation

Audiometric Results

|
I s Most Recent Test;
1 1500110 Dare: 7242013 Time: 7:08:4 8000
’ Left Right
| 500 40 33
LK 50 a3
e T ‘ 2K 35 20
Average of 2K, 3K, Avt 3K 63 40
and 4K Results: 4K G0 43
6K 63 S0
o ) ; R o1 &5 -
N — ) ) Examiner:
Otoscopic Examination Model: Next
Serial: 23654
__\“ -
Cal: 4122013
ANSI 83.6-1959
Normal Appearance Baseline:
Mo Baseline
Excessive Wax or Debris - —
Current Analysis:
Left Right
Abnormal Appearance OSHA STS “—
(Agz Comectzd): No No
Possible
RECOMMENDATIONS - Rec Shift No No
5L23K Avg 50 30
234K Avg: 60 33
. 4 - 1970 20
Medical Referral AAO - 197, 13%
Retest Recommended Examiner Date
Complete Audiogram Subjeet Date
L _— ]
: e
Audiometer Serial Mumb:

Tester s Mame Title

Tester's Signature

Test Date and Time

Please sign one, copy of this form and submit it to

your employer or organization.

Employes’s Signature /’/ pA Date
N 12612 129
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EcoPy

Firemen And
Police Officer’s
Hearing -
Examination Form

Name (Las, First, Middle) Sex Date of Examination
DN RY er@» M | Ty
Address =, = T Y-\a CNIRITEIN Age Date of Birth
et
LS VBt NV 501122 - 1 Ta
Personal Physician's Name ~ ’ Occupation ?
Audiometric Results
= l
S S R : ‘ s Most Recent Test:
500 | 1000 | 2000 | 3000 4000 | 6000 {8000 500 | 1000 |: Duate: 7312014 Time:  7:20:39 ,
' l Left Right —
] 500 50 30
1K 55 30
Average of 2K, 3K, Average 3K 63 p
and 4K Results: da > p
: and o 80 65
8K 75 55
Otoscopic Examination - Modl: Next
Serial: 23654
Cal: 4/9/2014 —_
ANSI S3.6-1989
Baseline:
Normal Appearance No Baseline
Excessive Wax or Debris Current Analysis: '
. ‘ Left Right
Abnormal Appearance ! OSHASTS ]
\ (Age Comected) No No
7! Hog Ccontinezd ‘1, Possible
e P&\Jéxo\b 4 C;,\-,f(L, | Rece Shift No No
' ‘RECOMME@QATI NS | SL2IKAve 58 32
2,3,4K Avg 65 <}
Nas C”& ) VA)\ AAD- 1979 17%
. vy
Medical Referral Wk - }
g Examiner Date
Retest Recornmended '
. Subjact Date
Complete Audiogram
Audiometer Serial Number Calbration Date
fester's Name Title Tester's Signature Test Date and Time
Pleasg sjgn one copy of this form and submit it to your employer or organization.
tmployee's Sig Lfe/ / Date 130
Z /////)/L—
Form/OD/S’ {rev. 7/99)// /7
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& WellTrac

| :
CITY OF HENDERSON HEARING CONSERVATION PROGRAM

2015]

RETEST
Date: |- - 201\R |
Name: Spangler, Jared F.

—Base Line Year-2003-Resuls—* e ———2015 ReTest Resalts
(* If first visit N/A) ]
“Right Ear—Left Ear — " RightEar ~ LeffEar

KHZ 2 lo 20 | A o
KHZ 3 S 50 ‘ =50 1D
KHZ 4 2 o 50 o5
AVERAGE 15 25-3 | o b5

(Add KHZ 2, 3 and 4 — divide the total by 3) .
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Employee’'s Name: Spangler, Jared F.

Social Security # or Employee ID #: 16712

Typeof Test | [lBaseline | [JAnnual | [RIRetest | [ Exit [1 0SHA OMSHA | [OFRA | [JOther
Employee’s Noise Audiometer
Exposure Level dB(A) Serial # 010303000488
Audiometer Baseline
Calibration Right
(month/day/year)  01/22/2015 (month/daylyear) 2003 ]
Today's Test Environment Baseline
Date lo-1~2015 Certification Left
monih/day/year) (month/daylyear) 01/22/2015 (month/day/year ) 2003
- 500 1000 2000 3000 4000 6000 8000 i
BK 1K 2K | 3K 4K | 6K | 8K . \ \ | ' l '
. 0
Rt 120 | 20| 25|50 | co| o | bs
10
Lt 150 | “5lbo |10 |65 |15 | 2o | 20 :
] - - 30 ““
Key m 40
= 50
Right Red 0 = i
,,,,, i S —— ~2_ 60T — _Y
Left Blue X 2 7 i
80
Comments 0 |
100
110

¥ have been counseled about my hearing test results.  Signature

Frequency (HZz)

Date _/¢////5
/! /

-~

So Hz
o 06 500
a9t 1000
o 5= 2000
weg 3000
gm 4000
6000
8000

Test Results

Left Righ
50a 30a
58a 20
60a 25a
70a 50a
£Ba 50a
7Ba 60a
80a 65a

I

'
t
[

<

aleH synsay
losseooidomipy
s|delg

Examiner's First Name

ﬁr&/:l!/)l

Examiner's Last Name

Roburn

]

CAQHC Certlfication #

B Exanminer's Signature @%Q/QMW |

Date /D/'ZO/S
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March 15,2016

Jared Spangler
3550 Tundra Swan
Las Vegas, NV 89122

RE:  Claim Number :16C52G555847
Date of Injury  :01/14/2016
[nsurer : City of Henderson

Dear Mr. Spangler;

CCMSlis in receipt of your claim filed for the aboVe dafe df inj'ury. Aftér a thdrbuAgH“ré\}iAéw ofall

the information submitted, it cannot be determined whether or not an actual noise exposure
occurred, Based on the information provided, it is the decision of CCMSI to deny your claim. This
denialis also based on the fact that the information supplied does not clearly establish that your

disability arose in the course and scope of your employment, as specified n Nevada Revised
Statute 616C.150 or 617.440. Additionally, this claim does not qualify for coverage under

Chapter 617 of the Nevada Revised Statutes. [

Please be aware that, although your claim is being denied, the bills related to your appointment
with Dr. Theobald only will be covered as a courtesy.

If vou disagree with this decision, you may appeal by completing and submitting the attached
“Request for Hearing” form to the Department of Administration, Hearings Division within
seventy (70) days of the date of this letter.

t

If you have any questions regarding this matter, pleaseE feel free to contact this office.

Sincerely,

S‘_/Laoﬁbu 2

Susan Riccio
Claims Representative

enc: NRS 616C.150, 617.440
“Request for Hearing” form

ce: City of Henderson,
File

Cannon Cochran Management Services, Inc.
PO Box 35350 e Las Vegas, NV 89133-5350
866-446-1424 o 702-933-4800 o Fax:702-933-4861 o www.ccmsi.com

133




(OS]

O o0 ~l N - E>N

10
11
12

14
15
16
17
18
19
20
21
22

24
25
26
27
28

In the Matter of the Contested
Industrial Insurance Claim of:

JARED SPANGLER,

/'4-207'/7

FILED

BEFORE THE APPEALS OFFICER ‘MAY 102016

APPEALS OFFICE

Claim No: 15C52G555847

Appeal No:  1524756-GB

Claimant.

NOTICE OF APPEAL-AND ORDER TO APPEAR

ALL PARTIES IN INTEREST ARE HEREBY NOTIFIED that a hearing will be held
on a STACKED CALENDAR by the Appeals Officer, pursuant to NRS 616 and 617 on:

DATE: JUNE 20,2016,

TIME: 1:00PM STACKED A

PLACE: DEPT OF ADMINISTRATION, HEARINGS DIVISION
2200 SOUTH RANCHO DRIVE, SUITE 220 '
LAS VEGAS NV 89102

The INSURER shall comply with NAC 616C.300 for the provision of documents in the
Claimant’s file relating to the matter on appeal. :

ALL PARTIES shall comply with NAC 616C.297 for the filing and serving of
information to be considered on appeal.

Pursuant to NRS 239B.030(4), any document/s filed with this agency must have all
social security numbers redacted or otherwise removed and an affirmation to this
effect must be attached. The documents otherwise may be rejected by the Hearings
Division. g ,

Pursuant to NRS 616C.282, any party failing to comply with NAC 616C.274-.336 shall be
subject to the Appeals Officer’s orders as are necessary to direct the course of the Hearing.

In the event that all parties to this action agree to have the matter RE-SCHEDULED AND
SET FOR A DATE AND TIME CERTAIN, you are hereby required to submit AT
LEAST TWO (2) DAYS prior to the scheduled Hearing date a written request, submitted
by letter, facsimile or by email, to the Appeals Office advising the Appeals Office that all
parties to the action have agreed to remove the action from the Stacked Calendar, A
continuance of the hearing date also may be obtained pursuant to NAC 616C.318. The
matter will otherwise proceed as scheduled on the STACKED CALENDAR ON A TIME
AVAILABLEBASIS.

The injured employee may be 1'epresénted by a private attorney or seek assistance and
advice from the Nevada Attorney for Injured Workers.

IT 1S SO ORDERED this (K oray of May, 2016,

£ o ,

!&j;f‘wﬁ,%ﬁww s /fﬁv;%ﬁf;@%a»
GEORGANNE W BRADLEY, ESQ. ¢ 13
APPEALS OFFICER

N



CERTIFICATE OF MAILING

: The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing NOTICE OF APPEAT. AND ORDER TO APPEAR was duly mailed, postage
prepaid OR placed in the appropriate addressee runner file at the Department of Administration,
Hearings Division, 2200 S. Rancho Drive, #220, Las Vegas, Nevada, to the following:

JARED SPANGLER
3550 TUNDRA SWAN ST
LAS VEGAS NV 89122-3501

THADDEUS J YUREK T ESQ ‘
GREEMAN GOLDBERG RABY & MARTINEZ 4
601 SOTH ST
LAS VEGAS NV 89101

CITY OF HENDERSON
ATTNROBERT OSIP

240 SWATER ST MSC 122
HENDERSON NV §9015-7227

DANIEL SCHWARTZ ESQ
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVESTE 300 BOX 28 |
LAS VEGAS NV 89102-4375

CCMSI
JULIE VACCA CLAIMS SUPERVISOR

P O BOX 35350
LAS VEGAS NV 89133-5350

Dated t? L_Lééday of ¥ay, 2016.
1 r’(/ DK

Patti Hox cLegal Secretaly iy
Emplgpyee of the State of Nevada

13




STATE OF ey 5

STATE OF NEVADA PRTOF fumaiis TR h L,
DEPARTMENT OF ADMINISTRATION = ' "&vy
HEARINGS DIVISION YLD e Ay
’ o e 2 i

In the matter of the Contested Hearing Number: 15233@§§ME
Industrial Insurance Claim of: Claim Number: 15C52§r!'51§‘%847
JARED SPANGLER ATTN ROBERT OSIP
3550 TUNDRA SWAN &7 CITY OF HENDERSON
LAS VEGAS, NV 89122 240 S'WATER ST MSC 122

HENDERSON, NV 89015-7227
/

ORDER TRANSFERRING HEARING TO APPEALS OFFICE

The Claimant's Request for Hearing was filed on March 28, 2016 and
scheduled for May 11, 2016. The requesting party appealed the Insurer's
determination dated March 15, 2016. The hearing was scheduled for May 11,
2016.

The parties have filed a stipulation to waive a hearing at the Hearing Officer
-level and to proceed directly to the Appeals Officer level.

- NRB 616C.315(7) provides that the parties to a contested
claim may, if the Claimant is represented by counsel, agree to forego
a hearing before a Hearing Officer and submit the contested claim
directly to an Appeals Officer.

Therefore, good cause appearing, the Hearing Officer proceeding shall be and is
hereby transferred to the Appeals Officer for further proceedings.

IT IS S0 ORDERED this 2 day of May, 2016.
23 )

Megan Trenlkler
Hearing Officer !

NOTICE: If any party cbjects to this transfer to the Appeals Office,
an objection therete must be filed with the Appeals Office at 2200 South
Rancho Drive, Suite 220, Las Vegas, Nevada 89 102, within 15 days of
this order,

SCHEDULED ON
May 89 20%

e O

5

14
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and correct copy of the foregoing ORDER TRANSFERRING
HEARING TO APPEALS OFFICE was duly mailed, postage prepaid OR placed
in the appropriate addressee runner file at the Department of Administration,
Hearings Division, 2200 8. Rancho Drive, #210, Las Vegas, Nevada, to the
following: : = -

JARED SPANGLER
3550 TUNDRA SWAN <7~
LLAS VEGAS NV 89122

THADDEUS J YUREK Il ESQ

GREEMAN GOLDBERG RABY & MARTINEZ
601 S 9TH ST _ .
LAS VEGAS NV 89101

ATTN ROBERT OSIP

CITY OF HENDERSON

240 S WATER ST MSC 122

HENDERSON NV 89015-7227 !

DANIEL SCHWARTZ ESQ .
LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 300 BOX 28

LAS VEGAS NV 89102-4375

CCMSI
JULIE VACCA CLAIMS SUPERVISOR :

P O BOX 35350
LAS VEGAS NV 89133-5350

o+ 5
Dated this day of May, 2016.

Dan Baiza™ S
Employee of the State of Nevada
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N .
Nev, Jepartment of Administration Hearings 1/ m
2200 S. Rancho Dr, #210 oy
Las Vegas, NV 89102 O g,
(702) 486-2525 A
s
| S, e
REQUEST FOR HEARING e
CLAMANT INFORMATION .t
Claimant: Jared Spangler \ Py
P 3 2
Address: 3550 Tundra Swan Employer: City of Henderson £,
Las Vegas, NV 89122 Address: 240 Water Street
! Henderson, NV 89015
Telephone: Telephone:
| | —
PERSON REQUESTING APPEAL: (circle one) CLAIMANT EMPLOYER INSURER
I WISHTO APPEAL THE DETERMINATION DATED: March 15, 2016
: i i
YOU MUST ATTACH A COPY OF THE DETERMINATION LETTER
PER NRS 616C.315 2(a)(b)
BRIEFLY EXPLAIN REASON FOR APPEAL: Disagree with Insurer's March 15, 2016 letter denying claim.
If youare represented by an attorney or other agent, please priﬁt the name and address below.
ATTORNEY/REPRESENTATIVE: INSURANCE COMPANY:
Name: Thaddeus J. Yurek I, Esq. Name: CcCcMmst
Address: 601 8. Ninth St. Address: P.O. Box 35350
Las Vegas, NV 89101 Las Vegas, NV 89133-5350
Telephone: (702) 384-15616 A Telephone:  (366) 889-4755
——— oty
////%(//L_,L/ e ED OM
- March 28, 2016 . ., ARG IIAS Ry
Signatype™ Date S A

A COPY OF THE DETERMINATION LETTER MUST BE SUBMITTED:

NRS 616C.315 Request for hearing; forms for re
informal hearing required; direct submission to
2. Except as otherwise provided in NRS 61 6C.305,
(a) A written determination of an Insurer; or

[b) The failure of an Insurer to respond within 30 da

quest to be provided by Insurer; appeals;
Appeals Officer.
aperson who is aggrieved by:

expeditious and

ys to a written request mailed to the Insurer by the

person who is aggrieved, may appeal from the determination or failure to respond by filing a request for

a hearing before a Hearing Officer.




March 15, 2016

Jared Spangler
3550 Tundra Swan
Las Vegas, NV 89122

RE: Claim Number :16C52G555847
Date of Injury  :01/14/2016
Insurer : City of Henderson

Dear Mr, Spangler:

CCMSlis in receipt of yourclaim filed for the above date of injury. After a thorough review of all
the information submitted, it cannot be: determined whether or not an actual noise exposure
occurred. Based on the information provided, it is the decision of CCMSI to deny your claim. This
denialis also based on the fact that the information supplied does not clearly establish that your
disability arose in the course and scope of your employment, as specified in Nevada Revised
Statute 616C.150 or 617.440. Additionally, this claim does not qualify for coverage under
Chapter 617 of the Nevada Revised Statutes.

Please be aware that, although your claim is being denied, the bills related to your appointment
with Dr. Theobald only willbe covered as a courtesy,

If you disagree with this decision, you may appeal by cbmpleting and submitting the attached
“Request for Hearing” form to the Department of Administration, Hearings Division within
seventy {70) days of the date of this letter,

If you have any guestions regarding this matter, please feel free to contact this office,

Sincerely,

Q y

QA zslen o

Susan Riccio |

Claims Representative : | - |

_enc: NRS5 616(.150, 617.440
“Request for Hearing” form '

cc: City of Henderson,
File

Cannon Cochran Management Services, Inc.
PO Box 35350 o LasVegas, NV 89133-5350
QRA-AAR-1474 o 702-933-48NN & Fav: 707.022.4R8A(1 a wnanar remei ram
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BEFORE THE APPEALS OFFICER MAY 1.0 2016

APPEALS OFFine

Claim No: 15C52G555847

Tn the Matter of the Contested
Industrial Insurance Claim of:

Appeal No:  1524756-GB
JARED SPANGLER,

Claimant.

NOTICE OF APPEAL AND ORDER TO APPEAR

1. ALL PARTIES IN INTEREST ARE HEREBY NOTIFIED that a hearing will be held
ona STACKED CALENDAR by the Appeals Officer, pursuant to NRS 616 and 617 on:

DATE: JUNE 20,2016,

TIME: 1:.00PM STACKED

PLACE: DEPT OF ADMINISTRATION, HEARINGS DIVISION
2200 SOUTH RANCHO DRIVE, SUITE 220
LAS VEGASNV 89102 ,

2. The INSURER shall comply with NAC 616C.300 for the provision of documents in the
Claimant’s file relating to the matter on appeal. :

3. ALL PARTIES shall comply with NAC 616C.297 for the ﬁiing and séwing of
information to be considered on appeal.

4, Pursuant to NRS 239B.030(4), any document/s filed with this agency must have all
social security numbers redacted or otherwise removed and an affirmation to this
effect must be attached. The documents otherwise may be rejected by the Hearings
Division. i

5. Pursuant to NRS 616C.282, any party failing to comply with NAC 616C.274-.336 shall be
subject to the Appeals Officer’s orders as are necessary to direct the course of the Hearing.

6. In the event that all parties to this action agree to have the matter RE-SCHEDULED AND
SET FOR A DATE AND TIME CERTAIN, you are hereby required to submit AT
LEAST TWO (2) DAY prior to the scheduled Hearing date a written request, submitted
by letter, facsimile or by email, to the Appeals Office advising the Appeals Office that all
parties to the action have agreed to remove the action from the Stacked Calendar. A
continuance of the hearing date also rhay be obtained pursuant to NAC 616C.318. The
matter will otherwise proceed as scheduled on the STACKED CALENDAR ON A TIME
AVAILABLE BASIS.

7. The injured employee may be represénted by a private attorney or seek assistance and
advice from the Nevada Attorney for Injured Workers.

i L
ITIS SO ORDERED this / C ~—day of May, 2016.

Eeogppans S Fptta,
GEORGANNE W BRADLEY, ESQ. ¢ 14
APPEALS OFFICER

J)6-207 ‘/“/
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing NOTICE OF APPEAL AND ORDER TO APPEAR was duly mailed, postage
prepaid OR placed in the appropriate addressee runner file at the Department of Administration,
Hearings Division, 2200 S. Rancho Drive, #220, Las Vegds, Nevada, to the following;

JARED SPANGLER

3550 TUNDRA SWAN ST
LASVEGAS NV 89122-3501

THADDEUS J YUREK III ESQ :
GREEMAN GOLDBERG RABY & MARTINE
601 SOTH ST

LAS VEGAS NV 89101

CITY OF HENDERSON
ATTNROBERT OSIP

240 S WATER ST MSC 122
HENDERSON NV 89015-7227

DANIEL SCHWARTZ ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 300 BOX 28 |
LAS VEGAS NV 89102-4375 '

CCMSI
JULIE VACCA CLAIMS SUPERVISOR

P OBOX 35350
LAS VEGAS NV 89133-5350

i

| =
Datedﬂ/n;iﬁ[ [J ([%day ofJé/fay, 2016.
[ty 0K

rd

Patti ox,cLeéal Secretary IT
Emplgyee of the State of Nevada
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: 2 TATE OF ey ap s
STATE OF NEVADA PO Aguisheh
DEPARTMENT OF ADMINISTRATION™" " " Lvia
HEARINGS DIVISION TR i
! AT a4
In the matter of the Contested Hearing Number: 1523803 M7E
Industrial Insurance Claim of: Claim Number: 15052%?%_%847
JARED SPANGLER ATTN ROBERT OSIP
3550 TUNDRA SWAN 57 CITY OF HENDERSON
LAS VEGAS, NV 89122 240 S'WATER ST MSC 122

HENDERSON, NV 89015-7227

/

ORDER TRANSFERRING HEARING TO APPEALS OFFICE

The Claimant's Request for Hearing was filed on March 28, 2016 and
scheduled for May 11, 2016. The requesting party appealed the Insurer's
determination dated March 15, 2016. The hearing was scheduled for May 11,
2016. ' ‘

The parties have filed a stipulation to waive a hearing at the Hearing Officer
level and to proceed directly to the Appeals Officer level.

NRS 616C.315(7) provides that the parties to a contested
claim may, if the Claimant is represented by counsel, agree to forego
a hearing before a Hearing Officer and submit the contested claim
directly to an Appeals Officer.

Therefore, good cause appearing, the Hearing Officer proceeding shall be and is
hereby transferred to the Appeals Officer for further proceedings.

IT IS SO ORDERED this i‘, 4, "day’of May, 2016,
Y 2N

7

Megan Trenkler
Hearing Officer ! '

NOTICE: If any party objects to this transfer to the Appeals Office,
an objection thereto must be filed with the Appeals Office at 2200 South
Rancho Drive, Suite 220, Las Vegas, Nevada 89102, within 15 days of
this order. _

SCHEDULED ON
MAY 08 20%

oy g a P>
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and correct copy of the foregoing ORDER TRANSFERRING
HEARING TO APPEALS OFFICE was duly mailed, postage prepaid OR placed
in the appropriate addressee runner file at the Department of Administration,
Hearings Division, 2200 S. Rancho Drive, #210, Las Vegas, Nevada, to the
following: z :

JARED SPANGLER
3550 TUNDRA SWAN S~
LLAS VEGAS NV 89122

THADDEUS J YUREK III ESQ

GREEMAN GOLDBERG RABY & MARTINEZ
601 S 9TH ST _

LAS VEGAS NV 89101

ATTN ROBERT OSIP
CITY OF HENDERSON
240 5 WATER ST MSC 122 :
HENDERSON NV 89015-7227 ‘

DANIEL SCHWARTZ ESQ .
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 300 BOX 28

LAS VEGAS NV 89102-4375 ;

CCMSI
JULIE VACCA CLAIMS SUPERVISOR

P O BOX 35350 _
LAS VEGAS NV 89133-5350 ,

i ’
- Dated thisl day of May, 2016,

Dan Baiza ™~ N

Employee of the State of Nevada
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Ney Jepartment of Administration Hearings v m
2200 S. Rancho Dr. #210 )

Las Vegas, NV 89102 \ &,
(702) 486-2525 _ e A\
) fl, A 1" /f'(.\
REQUEST FOR HEARING
I
CLAMANT INFORMATION _EMPLOYER INFORMATION , -3 “ . s
Claimant: Jared Spangler g Claim number: 16C52G555847 e ’/;D N
Address: 3550 Tundra Swan | . Employer: City of Henderson i : .
L.as Vegas, NV 89122 Address: 240 Water Street
! ' Henderson, NV 89015
Telephone: Telephone: ‘
: ]
| !
PERSON REQUESTING APPEAL: (circle one) CLAIMANT EMPLOYER INSURER
| WISHTO APPEAL THE DETERMINATION DATED: March 15, 2016
| :
YOU MUST ATTACH A COPY OF THE DETERMINATION LETTER
PER NRS 616C.315 2(a)(b)
BRIEFLY EXPLAIN REASON FOR APPEAL: Disagree with Insurer's March 15, 2016 letter denying claim.

If youare represented by an attorney or other agent, please print the name and address below.

ATTORNEY/REPRESENTATIVE: !NSURANCE COMPANY:
Name: Thaddeus J. Yurek Ill, Esq. Name: CCcMsI
Address: 601 S.‘Ninth St. Address: P.O. Box 35350
Las Vegas, NV 89101 _ Las Vegas, NV 89133-5350
Telephone: (702) 384-1616 ﬂ Telephone:  (866) 389-4755

| . /LVQ =1 7
/_//é/ March 28, 201 6 o] _‘{a: {“’\‘i {,%“'i“:iﬁ LAV S
Signatuze="" Date S

N I
‘,\\?ﬁ Q Is AV

A COPY OF THE DETERMINATION LETTER MUST BE SUBMITTED:

NRS 616C.315 Request for hearing; forms for request to be provided by Insurer; appeals; expeditious and

Informal hearing required; direct submission to Appeals Officer,

2. Except as otherwise provided in NRS 616C.305, a person who is aggrieved by:

() A written determination of an Insurer; or '

(o) The failure of an Insurer to respond within 30 days to a written request mailed to the Insurer by the
person who is aggrieved, may appeal from the determination or failure to respond by filing a request for
a hearing before a Hearing Officer. .




March 15, 2016

Jared Spangler
3550 Tundra Swan
Las Vegas, NV 89122

RE: Claim Number : 16C52G555847
Date of injury :01/14/2016
Insurer : City of Henderson

Dear Mr. Spangler:

CCMSI is in receipt of your claim filed for the above date of injury. After a thorough review of all
the information submitted, it cannot be determined whether or not an actual noise exposure
occurred. Based on the information provided, it is the decision of CCMSI to deny your claim. This
denial is also based on the fact that the information supplied does not clearly establish that your
disability arose in the course and scope of your employment, as specified in Nevada Revised
Statute 616C.150 or 617.440. Additionally, this claim does not qualify for coverage under
Chapter 617 of the Nevada Revised Statutes.

Please be aware that, although your claim is being denied, the bills related to your appointment
with Dr. Theobald only will be covered as a courtesy.

If you disagree with this decision, you may appeal by cbmpleting and submitting the attached
“Request for Hearing” form to the Department of Administration, Hearings Division within
seventy (70) days of the date of this letter,

If you have any questions regarding this matter, please feel free to contact this office.

Sincerely,
/
DA zslen s
Susan Riccio
Claims Representative ’ 1

. enc: NRS 616C.150, 617.440
“Request for Hearing” form

cc: City of Henderson,
File

Cannon Cochran Management Services, Inc,
PO Box 35350 o Las Vegas, NV 89133-5350
866-446-1424 o 702-933-4800 o Fax: 702-933-4861 o www.ccmsi.com
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APPEALS OFFICE

2200 S. Rancho Drive Suite 220
Las Vegas NV 89102

(702) 486-2527

DISTRICT COURT

CLARK COUNTY, NEVADA
JARED SPANGLER, )
Petitioner, g
Vs. g Case No.:  A759871

) Dept. No.:  XVIII
CITY OF HENDERSON, CANNON COCHRAN) ROA No.:  1802603-GB
MANAGEMENT SERVICES, INC. (CCMSI), ) Appeal No.: 1524756-GB

THE DEPARTMENT OF ADMINISTRATION, )
HEARINGS DIVISION, )
)

Respondents. )

)

AFFIDAVIT & CERTIFICATION
This is to certify that the documents for the aforementioned Record on Appeal have
been reviewed by the Department of Administration, Hearings Division, and to the best of my
knowledge, all personal identifying information has been redacted, and that the enclosed

Record on Appeal is a certified copy of the original on file with this agency.

DATED this _ 12"  day of SEPTEMBER, 2017.

2 O (ﬁ‘y. .w‘:}&»‘n ’ﬂ'ﬁ@{ & mz‘{ﬁ:’ %47 Ll %’iﬁﬂm‘% f‘%a
~=="Ti1sa Schiller, Legal Secretary II

An Employee of the Hearings Division
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CRTF

APPEALS OFFICE

2200 S. Rancho Drive Suite 220
Las Vegas NV 89102

(702) 486-2527

DISTRICT COURT

CLARK COUNTY,NEVADA
JARED SPANGLER,

Petitioner,

Vs, : ) Case No.:  A759871

) Dept. No.: XVIII
CITY OF HENDERSON, CANNON COCHRAN) ROA No.: 1802603-GB
MANAGEMENT SERVICES INC. (CCMSI), ) Appeal No.: 1524756-GB
THE DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION,

Respondents.

N N N N N

CERTIFICATION OF TRANSMITTAL

I certify that the hereto attached Transcript, and attached papers are all papers and
exhibits relating to the above-captioned action filed with the Appeals Officer.

Dated this 12" dayofSEPI%EMBER, 2017.
—L jpask iy

3 % P e o X
( \\\rfﬂgéggwpwgﬁ %%Q%E,f%f%éi&g

==Lisa Schiller, Legal Secretary 11
An Employee of the Hearings Division
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing was filed with the Clerk of the Court using the Court’s Wiznet, an electronic
filing system. Parties that are registered with Wiznet will be served electronically. For those

parties not registered, service was made by depositing a copy for mailing in the United States

Mail, postage prepaid to the following:

JARED SPANGLER
3350 TUNDRA SWAN ST
LAS VEGAS NV 89122

LISA M ANDERSON ESQ

GREENMAN GOLDBERG RABY & MARTINEZ
601 SNINTH ST

LAS VEGAS NV 89101

CITY OF HENDERSON
ATTN SALLY THMELS

240 S WATER ST MSC 122
HENDERSON NV 89015-7227

DANIEL SCHWARTZ ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 300 BOX 28

LAS VEGAS NV 89102-4375

- CCMST v oo

JULIE VACCA CLAIMS SUPERVISOR
P OBOX 35350
LAS VEGAS NV 89133-5350

Dated this 12" day of SEPTEMBER, 2017.

SRRy

E]

Dy, e Sy ol
Lisa Schiller, Legal Secretary I1
An Employee of the Hearings Division
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IN THE SUPREME COURT OF THE STATE OF NEVADA

—

2|l CITY OF HENDERSON; and
3|| CANNON COCHRAN CASE NO.: 76295
MANAGEMENT SERVICES, INC,, Electronically Filed
4 Apr 23 2019 10:39 a.m.
5 Appellant, Elizabeth A. Brown
Clerk of Supreme Court
6 Vs,
7
g|| JARED SPANGLER
; 9 Respondents.
ty 10
3‘;: ié RESPONDENT’S APPENDIX VOLUME I
oy 12
25 13|| DANIEL L. SCHWARTZ, ESQ. LISA M. ANDERSON, ESQ.
2% JOEL P. REEVES, ESQ, GREENMAN GOLDBERG
e 141l LEWIS BRISBOIS BISGAARD RABY & MARTINEZ
£ 15|| & SMITH 601 South Ninth Street
= 11| 2300 West Sahara Avenue Las Vegas, Nevada 89101
é Suite 300, Box 28 Attorney for Respondent
- 17|| Las Vegas, Nevada 89102 ' JARED SPANGLER
g 13 || Attorney for Appellants
5 CITY OF HENDERSON and
5 191l CANNON COCHRAN
20 || MANGEMENT SERVICES, INC.

DN DN D NN N NN
X 3 A it W=

Docket 76295 Document 2019-17761




APPELLANT’S APPENDIX

—

?|| DoCUMENT VOLUME PAGE
: Appeals Officer’s Record on Appeal I 1-148
*1| Appellant’s Answering Brief II 192208
> Appellant’s Initial Appearance Fee Disclosure II 163-165
6 Appellant’s Motion for Stay Pending Supreme Court
L Appeal and Motion for Order Shortening Time m 270-287
5 Appellant’s Notice of Appeal II 259-269
? Appellant’s Notice of Intent to Participate I 160-162
4§ || Appellant’s Notice of Entry of Order I 306-310
’% g H Court Minutes II - 245
51 || Court Minutes | 11 246247
;% 13 Order Granting Petition for Judicial Review I 248-251
%} 14 Order Granting Motion for Stay II 304-305
§ = Order Scheduling Hearing and Briefing Schedule II 190-191
:;E 1? Respondent’s Affidavits of Service I 168-171
& Respondent’s Certificate of Mailing 7 11 166-167
% 18 Respondent’s Letter to Department 11 II 209-244
é 19 Respondent’s Notice of Entry of Order II 252-258
20 Respondent’s Opening Brief II 172-189
21 Respondent’s Opposition to Motion for Stay Pending
22 Supreme Court Appeal II 288-303
23 Respondent’s Petition for Judicial Review II 149-159
24
25
26
27
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APPEALS OFFICE

2200 S. Rancho Drive Suite 220
Las Vegas NV 89102

(702) 486-2527

DISTRICT COURT

CLARK COUNTY, NEVADA
JARED SPANGLER,

Petitioner,

SN S’ e e’

Vs. ) CaseNo.. A759871

' )} Dept. No.:  XVIII
CITY OF HENDERSON, CANNON COCHRAN) ROANo.: 1802603-GB
MANAGEMENT SERVICES, INC. (CCMSI), ) Appeal No.: 1524756-GB
THE DEPARTMENT OF ADMINISTRATION,
HEARINGS DIVISION,

Respondents.

N N N N e

TRANSMITTAL OF RECORD ON APPEAL
TO:  STEVEN GRIERSON, Clerk of the above-captioned Court;

Pursuant to NRS 233B.140, the transmittal of the entire Record on Appeal, in

accordance with the Nevada Administrative Procedure Act (Chapter 233B of the Nevada

Revised Statutes), is hereby made as follows:

1. The entire Record herein, including each and every pleading, document, affidavit,

order, demsmn and eﬁﬁbit now on file with the Appeal Office, at 2200 S. Rancho Drive Suite

220, Las Vegas, Nevada 89102, under the Nevada Industrial Insurance Act, in the above-

captioned action, including the court reporter's transcripts if available, of the testimony of the

Appeal Officer hearing.

2. This Transmittal.

DATED this _12" day of SE {EMBER, 2047

C \ ok %Zﬁy\% AL B R
=588 Schiller, Legal Secretary 11
An Employee of the Hearings Division

/¢~ 207T)
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APPEALS OFFICE

2200 S. Rancho Drive Suite 220
Las Vegas NV 89102

(702) 486-2527

DISTRICT COURT

CLARK COUNTY, NEVADA
JARED SPANGLER,

Petitioner,

VS. ) Case No.:  A759871

- ) Dept.No.:  XVIII
CITY OF HENDERSON, CANNON COCHRAN) ROA No.:  1802603-GB
MANAGEMENT SERVICES, INC., (CCMSI), ) Appeal No.: 1524756-GB
THE DEPARTMENT OF ADMINISTRATION,
HEARINGS DIVISION,

Respondents.

R N M T

RECORD ON APPEAL IN ACCORDANCE WITH THE
NEVADA ADMINISTRATIVE PROCEDURE ACT

JARED SPANGLER
3350 TUNDRA SWAN ST
LASVEGAS NV 89122

LISA M ANDERSON ESQ

GREENMAN GOLDBERG RABY MARTINEZ
601 SNINTH ST

LAS VEGAS NV 89101

ATTN SALLY IHMELS
240 S WATER ST MSC 122
HENDERSON NV 89015-7227

DANIEL SCHWARTZ ESQ

LEWIS BRISBOIS BISGAARD SMITH
2300 W SAHARA AVE STE 300 BOX 28
LAS VEGAS NV 89102-4375

CCMSI

JULIE VACCA CLAIMS SUPERVISOR
P OBOX 35350

LAS VEGAS NV 89133-5350
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NEVADA DEPARTMENT OF A]DNJI][NI[STRAT]{%%@? . I

"EALS OFFICE
BEFORE THE APPEALS OFFICER

In the Matter of the Contested Claim No.: 16C52G555847
Industrial Insurance Claim

Hearing No.:  1523393-MT

of
JARED SPANGLER Appeal No. : 1524756-GB
3550 TUNDRA SWAN ST,
LAS VEGAS, NV 89122, Employer:
Claimant. CITY OF HENDERSON

ATTN: SALLY IHMELS

P.O.BOX 95050 MSC 127
HENDERSON, NV 89009-5050

DECISION AND ORDER

The above-captioned appeal came on for hearing before Appeals Officer
GEORGANNE W.BRADLEY, ESQ. The claimant, JARED SPANGLER (hereinafter referred to as
“claimant”), was represented by his counsel, LISA M. ANDERSON, ESQ., of GREENMAN
GOLDBERG RABY & MARTINEZ. The Employer, CITY OF HENDERSON (hereinafter referred
to as “Employer”), was represented by DANIEL L. SCHWARTZ, ESQ., of LEWIS BRISBOIS
BISGAARD & SMITH LLP. |

On March 15,2016, the claimant was informed that his industrial insurance claim was
denied. Claimant appealed that determination and the parties agreed to bypass the Hearing Officer
and proceed before this Court, generating the instant hearing.

After considering the documentary evidence and the argument of counsel, the Appeals

Officer finds and decides as follows:

FINDINGS OF FACT

1. ' On February 9, 2016, the claimant, JARED SPANGLER, alleges that has
hearing loss and ringing in the ears which he attributes to job related exposure to loud noises. The

claimant was seen by Dr. Blake at Anderson Audiology where hearing loss was noted. The claimant

ol

4824-8670-1065.1/26990-1176




WIS
ISBOIS
GAARD
MITH LLP

RMEYS AT LAW

W N e

LAY

e @ a3 & W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

26
27
28

appears to have failed to have revealed his earlier 2005 denied hearing loss claim or that the claimant
apparenily has been working a desk job for the last 5-6 years. (Exhibit A at 1)

2. The Employer’s Report of Industrial Injury or Occupational Disease notes a
nearly one month delay in reporting the hearing loss. (Exhibit A at 2)

3. The Employer’s First Notice of Injury or Occupational Disease notes that the
claimant alleges exposure to excessive loud noises and that he has had tinnitus for several years.
(Exhibit A at 3)

4, The claimant has previously filed a hearing loss claim in November of 2005.
On February 22, 2006, Dr. Manthei noted that the claimant’s family had a positive history of hearing
loss. He noted that MRI testing revealed that the claimant had revealed “a contrast enhancement of
the left internal auditory canal suggesting extrinsic compression from a neoplastic process of the
brain.” It was concluded that the claimant’s symptomatology was most likely due to a nonindustrial
component, and that the claimant’s hearing loss should riot be cornisidéred to be industrial in nature, A
claim denial determination for the November 1, 2005, hearing loss claim was rissued on March 7,
2006  (Exhibit A at 4-21) | | |

5. Hearing testing has been performed throughout the claimant’s employment with
the City of Henderson. (Exhibit A at 22-34)

6. As aresultof hearing testing in October 0of 2015, the claimant was seen by Dr.
Blake at Anderson Audiology. A hearing loss was found which was found to be suggestive loss due
to noise exposure. (Exhibit A at 35-38)

7. A medical reléase was signed by the claimant on February 9,2016. (Exhibit A
at 39)

8. On March 2, 2016, the claimant was seen by Dr. Theobald. The claimant
complained of difficulty in hearing conversational speech, particularly.women and children’s voices,
especially in the presence of background noise. It was noted that the claimant has a “possible tumor
located in the area of the left cochlear nerve.” Tt was recommended that the claimant be seen by a

neuro-otologist to assess the potential likelihood of left sided cochlear pathology. (Exhibit A at 40-
43)

4850-9713-3897.1
26990-1176 2




1 9. OnMarch 15,2016, aclaim denial determination was issued. However, it was
2 || noted that bills related to Dr. Theobold’s evaluation would be paid. (Exhibit A at 44)
3 10. On March 28, 2016, the claimant appealed the claim denial determination.
4 || (Exhibit A at 45) This appeal was transferred directly to the Appeals Officer. (Exhibit A at 46)
5 11. Claimant provided fifty-one (51) pages of evidence which was reviewed and
6 || duly considered. (Exhibits 1-2)
7 12. These Findings of Fact are based upon substantial evidence within the record.
8 13.  AnyFinding of Fact more appropriately deemed a Conclusion-of Law shall be
? so deemed, and vice versa.
10 CONCLUSIONS OF LAW
H 1. It is the claimant, not the Employer, who has the burden of proving his case,
12 and that is by a preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100
1 Nev. 567, 688 P.2d 324-(1 984); Holley v. State ex rel. Wyomine Worker's Compensation Div., 798
1 P.2d 323 (1990); Hagler v. Micron Technology. Inc., 118 Idaho 596, 798 P.2d 55 (1990).
o 2. In attempting to prove his case, the claimant has the burden of going beyond
10 speculation and conjecture. That means that the claimant must establish the work connection of his
t injuries, the causal relationship between the work-related injury and his disability, the extent of his
1 disability, and all facets of the claim by a preponderance of all of the evidence. To prevail, a claimant
v must present and prove more evidence than an amount which woﬂd make his case and his opponent's
2 “evenly balanced.” Maxwell v. SIIS, 109 Ney. 327,849 P.2d 267 (1993); SIIS v, Khweiss, 108 Nev.
A 123,825P.2d 218 (1992); SIS v. Kelly, 99 Nev. 774, 671 P.2d 29 (1983); 3, A. Larson, The Law of
“ Workmen's Compensation, §30.33(a).
s 3. NRS 616A.010 makes it clear that:
# A claim for compensation filed pursuant to the provisions of
25 this chapter or chapter 617 of NRS must be decided on its merits and
not according to the principle of common law that requires statutes
26 governing worker's compensation to be liberally construed because
they are remedial in nature.
27
Wi 28
[SBOIS
SAARD 4850-9713-3897.1
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4. Claimant was unable to meet his burden of proofin this case. He was unable to
demonstrate that his hearing loss is a compensable industrial injury.

5. Under NRS 616C.150and NRS 617.358, the claimant has the burden of proof
to show that the injury arose out of and in the course of employment. The claimant must satisfy this
burden by a preponderance of the evidence. Further, NRS 616B.612 mandates that an employee is
only entitled to compensation if he is injured in the course and scope of his employment,

0. The Nevada Supreme Court has held that:

An accident or injury is said to arise out of employment when
there is a causal connection between the injury and the employee’s
work ... the injured employee must establish a link between the
workplace conditions and how those conditions caused the injury ... a
claimant must demonstrate that the origin of the injury is related to
some risk involved within the scope of employment.

Rio Suite Hotel v. Gorsky, 113 Nev. 600 (1997).

7. ~ Some courts have found a distinction between “the course of emplovment” and
y

“arising out of employment.” In addition to occurring while at work, the injury must result from a

hazard connect with the employment. See, Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).

8. In Nevada, the Sﬁpreme Court has defined the term “arose out of,” as contained
in NRS 616C.150, to mean that there is a causal connection between the injury and the employee’s
work. Inother words, the injured party mustestablish a link between the workplace conditions and
how those conditions caused the injury. VF urther, the claimant must demonstrate that the origin of the
injui'y is related to some risk involved within the scope of employment. The claimant has failed to
meet his Burden in this regard, especially given the prior 2006 claim denial and thé intervening
primarily desk job assignment of the claimant.

9. NRS 616A.030 defines an accident as “. . . an unexpected or unforeseen event
happening _suddenly and violently, with or without human fault, and producing at the time objective
symptoms of an injury.” As explained above, there is no known acute trauma or specific mechanism

of injury, therefore, no statutory accident has been established.

4850-9713-3897.1
26990-1176 4

o




WIS
ISBOIS
GAARD
SMITH LLP

RMEYS AT LAW

== < B N7 T N IV S NG S

B [N B ) B N b ] [\ [N et =t [ Pt = — = = [y
=75} ~3 SN ¥4 = (o8} B2 = [l pte] o} ~3 =2 W o (€8] [ = o]

10. Furthermore, NRS 616A.265 defines an injury as “. . . a sudden and tangible
happening of a traumatic nature, producing an immediate or prompt result which is established by
medical evidence . . .” Here, there is no statutory injury for the reasons set forth above,

11. The Nevada Supreme Court has held that:

An award of compensation cannot be based solely upon possibilities
and speculative testimony. A testifying physician must state to a
degree of reasonable medical probability that the condition in question
was caused by the industrial injury...

United Exposition Services Co. v. SIIS, 109 Nev. 421, 851 P.2d 423 (1993).

12, This holding has been affirmed and bolstered in the Horne v. SIIS. 113 Neyv.
532,936 P.2d 839 (1997) case, which held that “mere speculation and belief does not rise to the leve]
of reasonable medical certainty.” Given the lack of any fully informed medical opinion making an
industrial causal connection to a reasonable de gree of medical probability, claim denial was legal and

proper.

13. Further, the Nevada Supreme Court held in Mitchell v. Clark County School

District, 121 Nev. 179, 111 P.3d 1104 (2005):

Anaccident or injury is said to arise out of employment when there is a
causal connection between the injury and the employee’s work. In
other words, the injured party must establish a link between the
workplace conditions and how those conditions caused the injury.
Further, a claimant must demonstrate that the origin of the injury is
related to some risk involved within the scope of employment.
However, if an accident is not fairly traceable to the nature of
employment or the workplace environment, then the injury cannot be
said to arise out of the claimant’s employment. Finally, resolving
whether an injury arose out ofemployment is examined by atotality of
the circumstances.

14, The Court in Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 605 939 P2d.
1043 (1997) held that the “Nevada Industrial Insurance Act is not a mechanism which makes
employers absolutely liable for injuries suffered by employees who are on the job.” The Court
concluded by stating, “The requirements of ‘arising out of and in the course of employment’ make it
clear that a claimant must establish more than being at work and-suffering an injury in order to

recover.”

4850-9713-3897.1
26990-1176 5




1 15, The Courtin Rio All Suite Hotel and Casino v. Phillips, 126 Nev. Ad. Opn. 34

2 |1 (2010) clarified Mitchell. It indicated that:

3 “The appeals officer found that Phillips’ case was ‘distinguishable’
from Mitchell because Phillips’ injury did not result from an
4 ‘unexplained fall.” Without elaborating, the appeals officer also stated
& that ‘[t]he Mitchell [c]Jourt mentions the inherent dangerousness of
> stairways.” . . . [The Court in Rio further discussed Mitchell: “The
6 employee argued that because she did not have a health affliction that
caused her to fall and ‘because staircases are inherently dangerous,” her
7 injury “arose out of her employment.” . . . The appeals officer
determined that the employee’s fall did not arise out of her
8 employment, and the district court denied her petition for judicial
9 review.”. .. [Our finding in Mitchell was that] “[TThe employee must
show that ‘the origin of the injury is related to some risk involved
10 within the scope of employment . . . thus, because the [Mitchell]
employee could not explain how the conditions of her employment
11 caused her to fall . . . we determined that the appeals officer correctly
concluded that she failed to demonstrate the requisite ‘causal
12 connection.
13

16. The claimant has failed to establish that the origin of his injury, is related to

14 o ' . : . : :
some risk in the course of employment, -given the claimant’s past denied hearing loss claim and

15 subsequent apparent assignment to a desk job, and given the lack of any acute trauma or specific
16 mechanism of injury.
17 17. Furthermore, the claimant has not met the requirements of NRS 617.440 to
18 establish a compensable occupational disease. That statute states:
19 NRS 617.440 Requirements for occupational disease to be deemed
20 to arise out of and in course of employment; applicability.
, I An occupational disease defined in this chapter shall be
21 deemed to arise out of and in the course of the employment if:
(a) Thereis a direct causal connection between the conditions
29 - under which the work is performed and the occupational disease;
23 (b) It can be seen to have followed as a natural incident of the
work as a result of the exposure occasioned by the nature of the
24 employment; '
(¢) Itcan be fairly traced to the employment as the proximate
25 cause; and
(d) It does not come from a hazard to which workers would
26 have been equally exposed outside of the employment.
27 2. The disease must be incidental to the character of the
business and not independent of the relation of the employer and
WIS 28 employee.
ISBOIS
GAARD 4850-9713-3897.1
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{1s AFFIRMED.

3. The disease need not have been foreseen or expected,
but after its contraction must appear to have had its origin in a risk
connected with the employment, and to have flowed from that source
as a natural consequence.,

4, In cases of disability resulting from radium poisoning or
exposure to radioactive properties or substances, or to roentgen rays (X
rays) or ionizing radiation, the poisoning or illness resulting in
disability must have been contracted in the State of Nevada.

5. The requirements set forth in this section do not apply to
claims filed pursuant to NRS 617.453, 617.455, 617.457, 617.485 or
617.487.

18, Therefore, since the claimant has failed to establish both an injury by accident
or an occupational disease, the Appeals Officer finds that claimant has failed to establish a
compensable industrial claim and same was properly denied.

DECISION AND ORDER

The claimant, JARED SPANGLER, has failed to establish a compensable industrial
injury claim.

ITIS HEREBY ORDERED that the March 15, 2016 determination denying the claim

IT IS SO ORDERED.

DATED this ﬁjé/i\@éiday of ~ VLAl AU

]

, 2017.

e T2, . .

\Jéjf;@mﬂm Vo, Placlis
GEORG{;@NE W. BRADLEY, ESQ. 2/
APPEATLS OFFICER .

NOTICE:  Pursuant to NRS 233B.130, should any party desire to appeal this final decision of

the Appeals Officer, a Petition for Judicial Review must be filed with the District Court within
thirty (30) days after service by mail of this decision.

10
4850-9713-3897.1
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Submitted by: ,
LEWIS BRIS @I—SNB\I‘SGAARD & SMITH LLP

o

Nevada Bar No. 005125

2300 W. Sahara Avenue, Ste. 300, Box 28
Las Vegas, Nevada 89102

Attorney for the Employer

11
4850-9713-3897.1
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Appeals Division, does hereby certify that on the date shown below, a true and correct copy of the
foregoing DECISION AND ORDER was duly mailed, postage prepaid OR placed in the appropriate
addressee file maintained by the Division, 2200 South Rancho Drive, Second Floor, Las Vegas,
Nevada, to the following:

JARED SPANGLER
3550 TUNDRA SWAN ST.
LAS VEGAS, NV 89122

LISA ANDERSON, ESQ.

GREENMAN GOLDBERG RABY & MARTINEZ
601 S. 9TH ST.

LAS VEGAS, NV 89101

CITY OF HENDERSON
ATTN: SALLY IHMELS

P.O. BOX 95050 MSC 127
HENDERSON, NV 89009-5050

CCMSI

SUE RICCIO

P.0.BOX 35350

LAS VEGAS, NV 89133

Daniel L. Schwartz, Esq.

Lewis Brisbois Bisgaard & Smith LLP

2300 West Sahara Avenue, Suite 300, Box 28
Las Vegas, NV 89102

o '4' o \
DATED this M day of {1 2017
7 ¥

)i
( /}L{x (} -;;*\@"'f

An employee of the State of Nevada

/

4850-9713-3897.1
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LEWIS BRISBOIS BISGAARD & SM.TH LLP

June 21, 2017

Georganne Bradley, Esq., Appeals Officer
NEVADA DEPT. OF ADMINISTRATION
Appeals Division, Appeals Office

2200 South Rancho Drive., Suite 220

Las Vegas, NV 89702

RE: Claimant
Employer
Claim No.
Appeal No.
Dear Appeals Officer Bradley:

Jared Spangler
City of Henderson
16C52G555847
1524756-GB

Daniel L. Schwartz

2300 W. Sanara Avenue, Su'te 300, Box 28
Las Vegas, Nevada 89102
Danlel.Schwartz@lewisbrisbois.com

D rect: 702,683.6001

File No.: 26990-1176

Attached for your review is the proposed Decision and Qrder in the above-referenced
matter. |n the event that further modifications to the document become necessary, | will

amend the Decision and Order at your direction.

Please withhold signing this Decision and Order for a period of five (5) days to allow the
Claimant’s counse! the opportunity to review the proposed Decision and Order.

Thank you for your time and attention in this matter. If you have any questions or concerns
related hereto, please feel free to contact me directly.

DLS:jhb
Enclosure

cc.  Lisa M. Anderson, Esq. (Via Electronic Mail)

ARIZONA « CALIFORNIA + COLORADO -«
LOUISIANA +» MARYLAND

NORTH CAROLUINA « OHI0 + OREGON -
4841-9830-6706.1

CONNECTICUT -

MASSACHUSETTS « MISSOUR| -

Very truly yours,

Dar
LEWIS BRISBOIS BISGAARD & SMITH LLP

PENNSYLVANIA

. Schwartz, Esq.

NEW MEXICO

FLORIDA - GEORGIA « ILLUNOIS « INDIANA = KANSAS ¢ KENTUCKY
NEVADA « NEW JERSEY
» RHODE ISLAND « TEXAS -

¢ NEW YORK
WASHINGTON «  WEST VIRGINIA
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STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
BEFORE THE APPEALS OFFICER

In the Matter of the Contested Claim No. : 15C52(3555r_8;’4;7; =
Industrial Insurance Claim of: =

Appeal No. :  1524756-GB
JARED SPANGLER,

Claimant.

CLAIMANT’S APPEAL MEMORANDUM

COMES NOW Claimant, JARED SPANGLER, by and through his attorneys GABRIEL
A. MARTINEZ, ESQ. and LISA M. ANDERSON, ESQ. of the law firm, GREENMAN,
GOLDBERG, RABY & MARTINEZ, and submits his memorandum for the hearing on the
instant matter. In support of his position, Claimant states as follows:
ISSUE
Whether the Insurer’s March 15, 2016 claim denial determination was proper.

STATEMENT OF THE CASE

On or about February 9, 2016; Claimant, JARED SPANGLER, reported the
development of occupationally related hearing loss and tinnitus that was sustained and
accelerated while in the course and scope of his employment as a police officer for the City of
Henderson. On that date, Claimant reported extensive exposure to unprotected loud noises
during his career as a police officer. Liability for the claim was erroneously denied. Claim

denial is the subject of this appeal.

STATEMENT OF THE FACTS

Claimant participated in annual physicals, including hearing tests, as part of his

employment as a police office. SEE CLAIMANT’S PAGES 1-12. Claimant demonstrated

14




n/

Raby ;\-E:U'a:im'zﬁf

Pols ST T INROH Y AT TORNE YT

3,
b

Cloldbero

"~y

pleeniun

N

(O8]

O NS N L )\ TV LN

minor hearing deficits when he was hired as a police officer in 2003, However, Claimant’s
hearing progressively worsened to a moderate to severe level by the time he filed the claim.

On February 9, 2016, Claimant presented to Amanda Blake, Au.D for an audiology
evaluation. At that time, Ms. Blake noted Claimant’s employment history as a police officer
began iﬁ 2003, with eleven (11) years on active patrol. During this time, Ms. Blake opined that
Claimant’s hearing has progressively worsened as a result of being “exposed to sirens,
gunfire during range qualifications, and a radio piece in his left ear, and then a lapel
microphone on his left side.” Ms. Blake was provided with cdpies of the annual hearing
examinations dating back to Claimant’s 2003 hire date, and she confirmed that Claimant
sustained ADDITIONAL BILATERAL HEARING LOSS SINCE HIS HIRE DATE,

LEFT YWORSE THAN RIGHT. Ms. Blake concluded that Claimant’s “standard pure tone

testing revealed borderline normal hearing, 0.25-2k Hz. sloping to a moderate hich frequency

sensorineural hearing Joss in the right ear” and a “mild sloping to severe sensorineural hearing

loss in the left ear with a notch present at 6k Hz.” Ms. Blake confirmed that it was her opinion

that his hearingloss was “nota consequence of the normal aging process for either ear and
is suggestive of noise exposure.” Ms. Blake completed a C-4 form and opined that Claimant’s
hearing loss was DIRECTLY RELATED to his employment as a police office. Ms. Blake

recommended binaural amplification. SEE CLAIMANT’S PAGES 13-17.

On March 1, 2016, Claimant was evaluated by Roger Theobald, Au.D, who confirmed
that he reviewed the prior medical records pertaining to Claimant’s annual hearing tests,
reporting from Dr. Scott Manthei in 2003, and reportiﬂg from Ms. Blake. Mr. Theobald also
reported that Claimant’s job as a police officer exposed him to loud noises while on the job

with the Henderson Police Department. Mr. Theobald verified that Claimant had mild to

15
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moderate hearing loss in the left ear and normal to mild high frequency hearing loss in the right
ear at the time of his 2003 hiring. In the years following Claimant’s 2003 hire date, Mr.
Theobald opined that Claimant’s “hearing has significantly decreased bilaterally. Hearing
decrease is considered significant if a change of 10dB or more occur at three or more
hearing thresholds.” Mr. Theobald verified that there is a likelihood of a pre-existing
underlying condition contributing to Claimant’s hearing loss in the left ear, “however, there is
a high probability that Mr. Spangler’s threshold shift may be as a result of on the job noise

exposure.” Testing performed by Mr. Theobald revealed “pure tone hearine threshold show a

mild to moderatelv severe sensorineural hearing loss in the richt ear and a moderate to

moderately severe sensorineural hearing loss in the left.” Mr. Theobald recommended that

Claimant be provided with hearing aids and be scheduled to see a neuro-otologist to evaluate for

a left sided cochlear pathology. SEE CLAIMANT’S PAGES 18-21.

On March 15,2016, the Insurer denied liability for Claimant’s claim for bilateral hearing

loss. SEE CLAIMANT’S PAGE 40. Claimant appealed that determination to the Hearing

Officer. Prior to the hearing, the parties agreed to transfer the matter to the Appeals Officer.
On November 23, 2016, Claimant sent a letter to Dr. Steven Becker asking him whether
Claimant’s hearing loss was work related and, if not, whether Claimant’s exposure to work
related noise contributed to the heariﬁg loss and tinnitus. On December 23, 2016, Dr.  Becker
opined that Claimant’s hearing loss was not work related, however, Dr. Becker confirmed that
it was his opinion that Claimant’s work related noise exposure “contributed” to the hearing loss
and tinnitus. Dr. Becker based his opinion on the “original hearing test (performed in) 2003

revealed losses bilaterally, worse in the left and hearing has steadily worsened” since that

time.” SEE CLAIMANT’S PAGES 47-51.

16
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ARGUMENT

NRS 616C.175 Employment-related aggravation of
preexisting condition which is not employment related;
aggravation of employment-related injury by incident which
is not employment related.

1. Theresulting condition of an employee who:

(a) Hasa preexisting condition from a cause or origin that did
not arise out of or in the course of the employee’s current or past
employment; and _

(b) Subsequently sustains an injury by accident arising out of

and in the course of his or her employment which aggravates,
precipitates or accelerates the preexisting condition,
E shall be deemed to be an injury by accident that is compensable
pursuant to the provisions of chapters 616A to 616D, inclusive, of
NRS, unless the insurer can prove by a preponderance of the
evidence that the subsequent injury is not a substantial
contributing cause of the resulting condition.

2. Theresulting condition of an employee who:

(a) Sustains an injury by accident arising out of and in the
course of his or her employment; and

(b) Subsequently aggravates, precipitates or accelerates the

injury in a manner that does not arise out of and in the course of
his or her employment,
E shall be deemed to be an injury by accident that is compensable
pursuant to the provisions of chapters 616A to 616D, inclusive, of
NRS, unless the insurer can prove by a preponderance of the
evidence that the injury described in paragraph (a) is not a
substantial contributing cause of the resulting condition.

(Added to NRS by 1993, 663; A 1995, 2147; 1999. 1777)

The Insurer has denied liability for Claimant’s bilateral hearing loss and tinnitus. The
Insurer based its denial on the fact that Claimant had some hearing deficit at the time of his 2003
hire date. Claimant has acknowledged the hearing deficit from 2003, however, he maintains
that subsequent hearing loss and tinnitus associated with employment related noise exposure
accelerated his future hearing losses.

The reporting from the audiologists that evaluated Claimant, Ms. Blake and Mr.

Theobald, establishes that Claimant had some hearing loss at the time of his 2003 hire as a police
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officer. However, these audiologists verified that Claimant’s hearing loss progressively
worsened due to employment related noise exposure.

Ms. Blake confirmed that it was her opinion that Claimant’s hearing loss was “not
a consequence of the normal aging process for either ear and is suggestive of noise
exposure.” Ms. Black noted that during his eleven (11) years on active patrol, Claimant’s
hearing has progressively worsened as a result of being “exposed to sirens, gunfire during
range qualifications, and a radio piece in his left ear, and then a lapel microphone on his
left side.”

Mr. Theobald verified that there is a likelihood of a pre-existing underlying condition
cont1‘ibuti1g to Claimant’s hearing loss in the left ear, “however, there is a high probability
that Mr. Spangler’s threshold shift may be as a result of on the job noise exposure.” In the
years following Claimant’s 2003 hire date, Mr. Theobald opined that Claimant’s “hearing
has significantly decreased bilaterally. Hearing decrease is considered significant if a
change of 10dB or more occur at three or more hearing thresholds.”

Furthermore, Dr. Becker confirmed that, while Claimant’s job did not cause the hearing
loss, his job was absolutely a “contributing factor” in the loss that developed after his 2003 hire
date as a police officer.

NRS 616C.175 addresses the issue of when an indﬁstrial injury “aggravates, precipitates
or accelerates” a pre-existing condition. This statute mandates that an Insurer is responsible for
treatment related to a pre-existing condition IF the industrial injury “aggravates, precipitates or
accelerates” the pre-existing condition. Moreover, if the Insurer denies responsibility for

treatment related to a pre-existing condition, this statute requires the Insurer to “prove by a
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preponderance of the evidence that the subsequent' (industrial) injury is not a substantial
contributing cause of the resulting condition.”

In this case, the Insurer has completely failed to meet its statutory obligation of proving
by “a preponderance of the evidence” that Claimant’s occupationally related noise exposure is
“not a substantial contributing cause of the resulting condition.” Claimant began experiencing
INCREASED hearing loss and the development of tinnitus symptoms AFTER his 2003 hire
date as a police officer. This fact was documented in Ms. Blake, Mr. Theobald and Dr. Becker’s
reporting. Claimant’s job as a police officer regularly exposed him to extremely loud sirens,
unprotected sounds of gunfire, a radio piece in the left ear and a lapel radio in close proximity
to this left ear. It was during these activities that resulted in the acceleration of hearing loss
following his 2003 hire date.

Claimant experienced minimal hearing deficit at the time of his 2003 hire date. During
the subsequent years of active patrol duty, Claimant was exposed to wide-ranging sources of
loud noise without protection. In fact, the reporting verified that Claimant’s increased hearing
loss in the left ear compared to the right ear was related to the use of the ear piece in the left ear
and the lapel radio on the left side. These exposures were a “contributing factor” in Claimant’s
accelerated hearing loss and the development of tinnitus. The current level of hearing loss has
been directly related to his occupation as a police officer,

The1‘efbfe, Claimant’s job as a police officer is clearly the primary contributing cause
of the current level of hearing loss and the development of tinnitus, The 1‘efjorting from Ms.
Blake, Mr. Theobald and Dr. Becker confirms that Claimant’s occupation noise exposure was

the PRIMARY CONTRIBUTING CAUSE of the current hearing loss and tinnitus, Although

there was a pre-employment finding of mild hearing loss at the time of his 2003 hiring as a
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police officer, the subsequent deterioration of his hearing abilities and current need for hearing
aids is directly related to his employment as a police officer. Therefore, based upon the extensive
nature of the industrial noise exposures, Claimant’s worsening hearing loss and tinnitus is

industrially related.

CONCLUSION

The Insurer has failed to meet its burden of proof under NRS 6161C.1 75, and, therefore,
their determination denying further spinal treatment must be REVERSED by the Appeals
Officer. The Insurer must be ORDERED to accept liability of the industrially accelerated
hearing loss and development of tinnitus as a compensable industrial injury.

WITNESSES

The Claimant may testify. Claimant reserves the right to call additional witnesses, as

necessary, and to cross-examine all Insurer/Employer witnesses.
(N

Respectfully submitted, and DATED this kc(_ day of April, 2017.

GREENMAN, GOLDBERG, RABY & MARTINEZ

L AN

\__ALISA M. ANDERS6N, ESQ.
Nevada Bar No. 004907
601 South Ninth Street
Las Vegas, Nevada 89101
Attorney for Claimant
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CERTIFICATE OF SERVICE

I do hereby certify that on the ,.;}“éiéay of April, 2017, I caused a true and correct copy
of the foregoing, CLAIMANT’S HEARING MEMORANDUM], to be duly mailed, postage
prepaid, hand delivered OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, Appeals Office, 2200 South Rancho Drive, Suite 220, Las
Vegas, Nevada 89102, to the following:

Daniel L. Schwartz, Esq.
LEWIS BRISBOISE BISGAARD & SMITH
2300 West Sahara Avenue

Suite 300, Box 28
Las Vegas, Nevada 89102-4375

a4

An employee of GREE‘NMAN, GOLDBERG, RABY & MARTINEZ
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BEFORE THE APPEALS OFFICER

2 ,
In the Matter of the Contested ) ' 4Ly,
3|| Industrial Insurance Claim of: ) Claim No: 15C52G555847
)
4 ) Appeal No:  1524756-GB
JARED SPANGLER, )
5 . )
Claimant. )
6 )
7
NOTICE OF RESETTING
Q _
TO ALL PARTIES-IN-INTEREST:
9
PLEASE TAKE NOTICE that the above-captioned matter will now be heard in front of
10
the Appeals Officer for a HEARING on:
11
DATE: April 26, 2017
12 :
TIME: 4:00PM
13
PLACE; DEPARTMENT OF ADMINISTRATION
14 2200 SOUTH RANCHO DRIVE #220
15 LAS VEGAS, NV 89102
L6 PLEASE TAKE FURTHER NOTICE that previously scheduled hearing dates in this
(7 matter, if any, are hereby vacated and reset to the above referenced date and time.
R
18
19 CONTINUANCE OF THIS SCHEDULED HEARING DATE SHALL ONLY BE
20 CONSIDERED ON WRITTEN APPLICATION SUPPORTED BY AFFIDAVITS,
#it#
21 g
9 : Z TN
ITIS SO ORDERED this /~ day of February, 2017,
23 Y
o4 Iy T YV R f%’é«fﬁﬁ%%zw
25 GEORGANNE W BRADLEY, ESQ.
26 APPEALS OFFICER
27
28

22/
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing NOTICE OF RESETTING was duly mailed, postage prepaid OR placed in the
appropriate addressee runner file at the Department of Administration, Hearings Division, 2200
S. Rancho Drive, #220, Las Vegas, Nevada, to the following:

JARED SPANGLER
3550 TUNDRA SWAN ST
LAS VEGAS NV 89122-3501

LISA M ANDERSON ESQ

GREENMAN GOLDBERG RABY & MARTINEZ
601 S NINTH ST

LAS VEGASNYV 89101

CITY OF HENDERSON
ATTN SALLY IHMELS

240 S WATER ST MSC 127
HENDERSON NV 89015-7227

DANIEL SCHWARTZ ESQ

LEWIS BRISBOIS BISGAARD & SMITHLLP
2300 W SAHARA AVE STE 300 BOX 28

LAS VEGAS NV 89102-4375

CCMSI
JULIE VACCA CLAIMS SUPERVISOR

P O BOX 35350
LAS VEGASNYV 89133-5350

Dated Z? day of Febryary, 2017.
%j@?«ﬁ% o)

Patti Fox, Legal Secretary IT
Employee of the State of Nevada
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1 BEFORE THE APPEALS OFFICER :
3|| Inthe Matter of the Contested - o
Industrial Insurance Claim Claim No.: 15C52G5558472
4 S
5 JARED SPANGLER, Appeal No.:  1524756-GB s -
6 Claimant. i
7
8 CLAIMANT’S SUPPLEMENTAL EVIDENCE PACKAGE
9 COMES NOW the Claimant and submits the following evidence package attached
g 10 || hereto, collectively marked as Exhibit “2” as follows:
551 DOCUMENT | PAGE NO.
53 121, Letter to Dr. Steven Becker dated November 23, 2016 047-051
=i 13
e AYFIRMATION PURSUANT TO NRS 293B.030
S5 14 :
B0 5 The Undersigned does hereby affirm that the attached exhibits do not contain the
3 1 personal information of any person.
2 16
@ Dated this 29" day of December, 2016.
o 17 -
& 18 Respectfully submitted,
9 19 GREENMAN GOLDBERG R4 Y & MARTINEZ
G ; .
20 . M
21 7 ~/ N
——"LISA M. ANDERSOX, £SO,
22 Nevada Bar No. 4907
. 601 South Ninth Street
23 Las Vegas, NV 89101
24 : Phone: 702.384.1616 ~Fax: 702.384.2990
Attorney for Claimant
25
26|17
27 || /1
2811/
1
24




AT CIOENT INSANTY ATTORMNIYE

bt

Greenman Goldberg Raby Martinez

)

w & 1 O o bW

CERTIFICATE OF MAILING
Ido he;‘eby certify that on the | A7 day of December, 2016, I caused a true and correct
copy of the foregoing CLAIMANT’S SUPPLEMENTAL EVIDENCE PACKAGE to be
duly mailed, postage prepaid, hand delivered OR placéd in the appropriate addressee runner
file at the Department of Administration, hearings Division, 2200 S. Rancho Dr., Suite 210,
Las Vegas, NV to the following:

Daniel L. Schwartz, Esq.

Lewis Brisbois Bisgaard & Smith, LLP
2300 W. Sahara Ave., Ste. 300, Box 28
Las Vegas, NV 89102-4375

/7%/1/4/; ) //%////’/f?,

Ak mployee of GREENMAN, GOLDBERG
Y & MARTINEZ

25
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OREENMAN, CoLDESRG, RABY & MarTings
A FROFEZSIONAL CORFORATION , *
ATTERNEYE AT LAW

JOHN A, GRLEMKAN BOL BOUTH MINTHA BTRRRT TELEPHOME; (FHX) 354-18 (&
Qggfﬂg %3‘;3HRQ . Léd Veoas, Neveana 89101-7018 EAQRIMILE) (702!l 2842950

BARRIEL A, MARTINEZ

LIS M, H):J:MSU){T I
THOHASE W, AsKEXDYH

THADDEUE J, YUREL, 11 November 23, 2016

Vig Facsimile & US Mail (702) 382.1842
teven Berker, MD

700 Shedow Lanz #2348
Les Vages, TNV 89106
Rer  Our Client H Joed Spangler
Dats of Innidar : hdne -
Data of Birth, : 712173
O File Nomber : 16-207TY
Deay Dr. Beeker

Mman Aslwaii4 4 B e iee 4

As you may be swsse, this law Hrm rpresent M, Spanglc.r regarding heesdng loss and
tinuitus which he allegss he Ingurred gver the commse of his cateer as Clty of Henderzsem Polica
Ofne, Mr, Bpangler has been smployed as 1 Pelios Officer slnes 2003 bo hes bean mepozed to

eavesaive lond nolees sueh as girens, guedive during rangs qualificstden end radio frafie by way
of wearing en ear pleoe fn kis left ear, _ :

Aftet his aumuel phyvical in 2015, thes wes indication of hewting loss and B, Spangler
was Teferred to Ir, Blake of Anderson. Andiology who noted that his hearing losg way most Ukely
attributed 1o exposurs to loud nolses. Additionally, Mr. Spangler wag svalusted by Dr, Roger

Theobeld who fadiested thet there 1s a high prohahility Ma, Bpangler's 1068 oF hearing may be 5o &
restilt of on the Job nolse exppeury,

On March 15, 2016, CCMST dssned 2 claltn dontal for bilateral hearfog loss olting that
Me. Spanglet’s heathig loss Was nos-industrial and pre-salsting in nature, Howerer, pursuset to
NRE 617440, &n occupational Alsease shell bo deemed ta arse oud of and In 4y courze of
ewoployment 3£ there ia a divect casual pormaction batwasn the sonditions vader which the work {s
performed, Addittonelly, NRS 617,366 ts well 85 NRS 6160175 shubers that employment related
aggraviion of pre-existing eonditlon. which is not employment related bt {2 aubssquently
sugravaied, precipitated or ascelerated by the saaupational disease I & toamer that doss arisa out
of endin the ¢owss of employment shall bé desmed an ecupationg] dieease that 1s compansabls,
Ihirve enclosed a copy of thass statittes for vour review and refersrce,

26
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JOMHN A, SAZENMAN €0t EOUYH NINTH BTREET
AUBREY GolLbliks

GREENMAN, GOLDBERG, RAfY & MarTINEZ

A FRAOFESSIDNAL CURPQRATION

ATTORNEYS AT Law

FABRIZL A, MARTINET

Li%A M, ANDERSON + a
THOMAZR W, ABKKMOTH . o ) -
THADDEUS u, YURER, 11 Nove:mberZE’;, 2016

P T

Via Facsinile & US Mail (702) 382-1822
Steven Becker, MD

700 Shadow Lane #233

Las Vegas, NV 89106

Re:  Our Client ! Tared Spengler
Date of Ineident : 114716
Dete of Birth : 72179
Our File Number : 16-207TY

Desr Dr, Becker:

Az you may be gware, this law firm represents Mr, Bpangler regarding bearing loss and
tinaltus which he alleges he facurred over the course of his career &3 8 City of Henderson Police
Office. Mr. Spangler has been employed as 2 Police Officer ginee 2003 ho has been, exposad to
excessive loud pojses such as sirens, gunfire during range quatification end radio trafic by way
of weering an ear plece in his loft ear,

After his annua] physical in 2015, thers was indication, of hearing loss and M. Spangler
was raferred to Tir. Rlaks of Anderson Audiclogy who noted that his hearing loss wag most Likely
aftrfited to exposurs {0 loud noises. Addifionally, Mr, Spangler was evaluated by Dr. Roger
Theobeld who indicated that thers is a high probebility Mr, Spangler’s loss of heardng may baas a
result of on the job nolse sxposure.

On Mageh 15, 2016, CCMST issued a claim dendal for bilaters] hearing Ioss oting that
M. Spangler’s hearing loss wes non-industrlal end Dre-wisting in nature, However, pursuant to
RS 617440, an ocoupationa] disease shall be desmed to srigs out of aud in the course of
smployment if thero is a direot casual cotnestion between the conditions uader which the work is
performed, Additionally, NRS 617.366 as well a3 NRS 616C.175 states that employment related
aggravation. of pre~exdsting condition which i not @nployment related but fs subsequently
rageveted, precipitated or accelerated by the ocevpational disease in & menner that doas erise out
of and in the cowse of employment shell be deemed an ocoupationsl disesss that Is compenashle,
Ihave enclosed 2 copy of these gtatutes for your review and reference, '

— e mra

TELEPHONE: (70®) 38a-j@a
UL e many LAB VEGAS, NEVADA 891017012 FAGAIMILE: (708) as4-Basa

27
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GrEENMAN, GOLDBERG, RABY & MAnTINET
A FROGFEASBIUNAL CURACANTION

ATTORNEYS AT LAW

JOHR A, GREEVMAN GDVI SQUTH NINTH 3TREEY TELEPHONE; (Y0R) 384-1 0] @
ijﬁfzzv zi;:{%:m Las Veoas, Nevaps 858101-7012 . FACSIMILE: (702) 384-28390

- GAHERIEL A. MARTINEZ

LigA M, AKDERSON
THOMAR W, ABKEROTH
THADREUS J, YUREK, {1

Therefors, st this time, wé &re respectfully requaging thet you review the attached statutes and
pravide your medical opinion on the fallowing questions:

1. With regpect to Mr. Spangler’s bilateral hearing loss and tnnitus, to 8 reasonabls
degres of medical probebility, Weaﬁng loss work ralated?

Yes: No:__g
Pleass explain:

2, If Mr, Spenglar's bilatera] hearing loss and Hundtus is ot originated by his
workdng conditions, {¢ the work exposics & contributory factor pursuant to the Statutes outlined in

this lstter?

Yes: / No;

Pleass explain: CX \ < RN \ \\L{&'F’\ ASe drf’ b O)\O 0%
S bosses YEoelirady  borsy WUl Lot s,
'(Wb{‘b N _E:J-\v{_aw\(m( Loty s - '

+ q_
Signed: oSS e Dy W aalte
Steven RBecker, MD A4~ )

Your time and attention to this matter s grestly sppraciated. Plezce do not hesitate 1o
contact me directly should you heve ey questions concerning this matter.

Yourg Very Traly,
(GREZWMAN, GOLDBERG, RARY & MARTINEZ

Lisa M. Anderson, Beq,
Thaddeus I. Yurek, I, Esg,
Gabriel A Martinaz, Bsq,

Co: COMBSI/ D, Solowastz, Bsq. / 7. Spangler / File
Encl: NRS 617.440; MRS 617,366 and NRS 6160175

-y x e L L R O Y ANy

28




5/07/2016/480 02:22 Pl LAW OFFICES OF GGRM TAX Ho, 702 384 2990 ' | 2. 004/005

NRS 617440 Requirements for occupationdl disease to be deermad to arlze out of and
I courss of employment; appleability, .

1. Anocoupational diseass dsfined in this chapter shall be deemed to srfse out of and in the
courss of the employment ift '

(2) There is £ divect cavaal connection between the conditions mnder which the work is
pexformed and the gooupations] disease;

(b) Itcan'be soen to have followed a3 2 natural inoident of the work a3 & resgl
occastoned by the nature of the employment;

(c) Ttcanba fairly traced to the employment as the proximate canse; and .

(@ Ttdoesnot come from s hazard to which workers would have been equally exposed outside
of the employment. .

2, The diszase must be incidental to the character of the business and not independant of the
telation of the eraployer and employes, :

3. The diseaseneed ot have been foressen or expacted, hut after its contraction must appear
to havehad its origln in s isk commected with the employrnent, and to have flowed fom thatsowes
as a natursl consequence, ‘ '

4, Tncases of disability resulting from radivm poisoning or exposure to radioactive properiies
or substaricss, or to roentgen rays (Xetays) or lomzing radiation, the polsoning or lnsse resulting
in disability must hgve bean contracted in the Stats oF Neavada.

3. 'The requirements set forth in this section do not apply to claims FAled pursuant to NRS
617.453, 617.435, 617.457, 617485 or 617487,

[Part 26:44:1947, A 1949, 365; 1953, 207] — (NRS A, 1961, 585; 1963, 874; 1967, 635; 1983.
438; 2007, 3366) , .

tof the exposure

INRS 617366 Employment-related aggravation of preexisting conditlon which is not
employment relatzd; aggravation of employment-related ocecupaiional disease by incident
which iz not employment related,

1. The resulting condition of an employee who:

(#) Has preewisting condition from a cause or origin that did not axise out of and in the course
of the exployae’s currant or past ecaployment; and

(b) Subsequerdly contracts an occupstional disease which aggravates, precipitates ox

scoelerates the preexisting condition,
= shall be deemed to be an occupstional disease that is compensable pursuant 1o the provisions
of chaptsrs 6164 to §17, imclusive, of NRS, unless the inawer can prove by a praponderance of
the evidencs that the oceupational disease is mot 5 substantial contributing catse of fhe resulting
condition, :

2, Theresalting condition of an employee who!

(2) Contracts an ogoupational disease; and

(b) Subsequently aggravates, pracipitates or accelerates the occupational disease in a manner
that does not atise out of and in the course of his or her employment,
= ghall be desmed to be an ocoupational disease that is compeangable przsuart to the provisiong
of chapters 610A to §17, inclustve, of NRS, 1uriless the insurer can prove by 8 preponderance of
the evidence that the ocoupational disease is not a substantial contibuting cavse of the regulting
condition.

(Added to NRS by 1993, 762; A 1993, 2162; 1999, 1804)

. ms m ot e on s bl A
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NRS 616C.175 Employmentrelated aggravation of preexisting condition which is not

smployment related; aggravation of employment-related infury by ineldsnt which is not
exploymaent related,

1. Theresulting condition of &1 amployee who:

(8) Has a preexisting condition from a cause or origin that did not arise out of ot inthe course
of the employes’s current or past employment; and

(b) Subsequently snstains an injury by accident ardsing out of and fn the course of his or her
employment which aggravates, precipitates or accalerates the preexisting condition,
= shall be desmed fo be an infury by aceident that is compsnsable pursuent to the provigions
of chaoters 616A to 616D, inclusive, of NRS, unless the insurer can prove by a preponderance of
the evidence that the subssquent injury is not a substantial contributing canss of the xesulting
condition.

2. Theresulting condition of an employze who:
(2) Sustalts an injury by sccident erising out of and in the course of his or har stoployiment;

end
(b) Subsequantly aggravates, precipitates or accelerates the injury in & manner that does not
arise out of end In the cowrse of his or her employment,
= ghell be desmed to be an injury by accldent that is compensable pursuant to the provisions
of chanters 6164 to 616D, inclusive, of NRS, unless the insurer can prove by a preponderancs of
the evidence thet the infury deseribed in paragraph (a) is not a substantial contributing cauze of the
reyulting condition.
(Added to NRS by 1993. 663; A 1995, 2147: 1999, 1777)
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FILED
BEFORE THE APPEALS OFFICER ocri3anme
APPEALS OFFICE
In the Matter of the Industrial
Insurance Claim of; Claim No; 15C52G555847

SPANGLER, JARED Appeal No:  1524756-GB

Claimant,

)
)
)
)
)
)
)

ORDER SETTING HEARING READINESS STATUS REPORT

This matter is set for a HEARING READINESS STATUS REPORT on
November 15, 2016
On the date listed above, each and every attorney/party representative involved in this
case shall submit a written report regarding the current status of the Appeél. Please provide the

case status to the Appeals Officer in writing or to Patti Fox via e-mail at pfox@admin.nv.gov,

IT IS SO ORDERED this é@déy of Qctober, 2016,

D

anf’ W Bradley, Esq.
APPEALS OFFICER
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing ORDER SETTING HEARING READINIESS STATUS REPORT was duly
mailed, postage prepaid OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 2200 S. Rancho Drive, #220, Las Vegas, Nevada, to the

following:

JARED SPANGLER
3550 TUNDRA SWAN ST
LAS YEGAS NV 89122-3501

LISA M ANDERSON ESQ

GREENMAN GOLDBERG RABY & MARTINEZ
601 SNINTH ST

LAS VEGAS NV 89101

CITY OF HENDERSON
ATTN SALLY IHMELS

240 S WATER STMSC 127
HENDERSON NV 89015-7227

DANIEL SCHWARTZ ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 300 BOX 28

LAS VEGAS NV 891024375

CCMSI
JULIE VACCA CLAIMS SUPERVISOR
POBOX 35350

LAS VEGAS NV 89133-5350

E loyee of the State of Nevada
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NEVADADEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER

In the Matter of the Contested Claﬁn No.: 16C52G555847
Industrial Insurance Claim

Hearing Nos.: 1523393-MT

of
Appeal Nos.: 1524756-GB
JARED SPANGLER
3550 TUNDRA SWAN ST. Employer:
LAS VEGAS, NV 89122, CITY OF HENDERSON -
Claimant, ATTN: ROBERT OSIP

P.0. BOX 95050 MSC 127
HENDERSON, NV 89009-5050

DOH: 06/20/16 AT 1:00 P.M.

EMPLOYER’S INDEX OF DOCUMENTS

COMES NOW the Employer, CITY OF HENDERSON (hereinafter referred to as
“Employer”), by and through its attorneys, DANIEL 1. SCHWARTZ, ESQ. and LEWIS
BRISBOIS BISGAARD & SMITH, and submits the attached Index of Documents relating to the

above-referenced matter.

ATFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the attached exhibits do not contain the

personal information of any person.
DATED this \\ _day of June, 2016.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By: ﬁu\x@,\%’/\ﬁ —%1(1.,,

DANIEL L. SCHWARTZ, ESQ.

Nevada Bar No. 5125

2300 W. Sahara Avenue, Ste. 300, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383 -

Fax: (702) 366-9563

Attorneys for Employer

4819-6811-2178.1 33
26990-1176
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TABLE OF CONTENTS
Document
Form C-4 signed by Claimant,
Aated 02/09/16....c.cii it e,
Form C-3 for doi: 01/14/16, signed by Employer,
Aated 02/11/10. ittt

Employer’s First Notice of Injury or Occupational Disease, dated 01/14/16

.....

Claimant’s file and medical records for hearing loss claim
filed in 2005, dated 11/01/05-03/07/06

...............................................................

Claimant’s record of hearing tests for the duration of his employment,
dated 07/25/03-08/13/15

.....................................................................................

Dr. Amanda Blake’s independent audiology evaluation report, dated 02/09/16

Executed medical release and prior history information, dated 02/09/16

-----------

Dr. Roger Theobald’s audiology evaluation reporting, dated 03/02/16

.............

Administrator’s notice of claim denial, dated 03/15/16

......................................

Claimant’s Request for Hearing of the 03/15/16 determination re claim denial,
dated 03/28/16

.....................................................................................................

Hearing Officer Trenkler’s Order Transferring Hearing to Appeals Office,
dated 05/02/16

.....................................................................................................

/117
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/17
/1]
/17
/11
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that service of
the foregoing EMPLOYER'S INDEX OF DOCUMENTS was made this date by depositing a
true copy of the same for mailing, first class mail, at Las Vegas, Nevada, addressed as follows:

THADDEUS J. YUREK, III, ESQ.
601 S. 9TH ST.
LAS VEGAS, NV 89101

CITY OF HENDERSON
ATTN: ROBERT OSIP

P.0. BOX 95050 MSC 127
HENDERSON, NV 89009-5050

CCMSI
P.0. BOX 35350
LAS VEGAS, NV 89133

DATED this [4%  day of June, 2016,

' (;““TTT ) iW{ :

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLp

35
4819-6811-2178.1 3 :
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EMPLOYEE'S CLAIM FOR COMPENSATIGN/REPORY OF lNlTlAL TREATMENT

FORM C-4 S
‘ , _ o DLEASE TVPE: Oi PANT . % o
Z . i3 SWE! I ERANVIS 4 0 NEORMATE ESTEL : : g@ﬁﬁﬁﬁ%}
Flrsl Nfﬁw) M.l Lagl Namg Blr(hda Sex Llarm Numher (mumn Uss Only)
! JARED) F RN Y p{/ 29 oM OF
ome Al . Ag Htilgh( Walght Social Securly Number
%0 Tuwps s g7 %o |'gvo |9l
Clty State Zip TalopHone -
LV AV £, 703 4Gl (750
Meiing Addrase 7ty Stale Zip Primary L%}zyulage Spoken i
S/ - EALCIS I
INSURER Lers i THIRD:PARTY ADMINISTRATOR | Employaiis Ocolipailian (Job Yiiley When njury of Oceupallonal
E mloyor"sName/C;r:\ ny Na : ' e Al 1 UFP/C&JQ
£ sma/Compa i . = Taleph
L B s o | Toiophep Bhd- A6 7 50

Ollice Mal :t\dd,ris?e1 %umberang, 'Streap <7} lewd. Y, S/'% /{ e

Dale of Injury @ app¥eaviay | Haurs [njury {If applichbla) | Date Employsr Nolified | Last Day of Work Allsr Injury “BUpoMisar 1o Whom Injury Fleporod
¢ Oceupatlonal P o
}/é, o Oceupatlong] Flpsase ST, TAsens Lulk

A A am pm . {

“VWhat were yoU d‘olng at tha tlme of tha sceidani? {i'applicabls)

et s

Addrass of Localon af Accldont {if appiloable)
HenouRse~’

.«..‘
OR ALLATE0 AT TNV TIES

Haw dldifils ln]un/ or occupatlonal dlsense ocour? (Be spsslile and answer in detall, Uss addllional sheel il necassary)
ExRTARE  Ta T Lould s

ICyoll Baliava ma\you hava an occupmlonat dlaeass whon dld you firat havo Rnowiedge of the diaabtiity and‘its 'V“/Hnesses' (&'l Aceldont §i
relaonghip to your employment? AT & AENE Hiaeo applicable)
- wlh
Nalure ol Injury or Qccupallonal Disansa Parl(s) of Bady Injured or Alfecled
Heh Rl . K Rnbine  yar £ARS ZARS

{ CEATIFY AT THE ADQVE 1§ TAUE ANO CORREGT TO THE DEST OF MY KHOWLEDGE AND THAT | HAYE PIOVIDED THIS INFOFBATION 1N ORDER TQ OBTAIN THE E&"NEFITS OF HEVADA'R
INDUSTHIAL INBURANUE AND OCCULATDNAL DIBEABES ACYE (NRS §1BATO 616D, INGLUSIVE OR CHAPTER 617 OF NIB), 1HERERY AUTHORIZE ANY PHYBICIAN, CHIROAAGTON,
SURAEQN, PRACTITIONER, OF DTHER PENSON, ANY HQSPITAL, INCLUDING VETERANT ARMINISTAATION O GOVEANMENTAL HOBPITAL, ANY MEDICAL 8ERVICE OF\GANIZ/\TIOH ANY
INBURANCE COMPANY, OR OTHER INATITU TION Oﬂ OF(GANIZA‘HON YO RELEASE TO EAGH QTHER, ANY FEDIGAL OR OTHER WNIORMATION, IHGLUDING DFNEFWB PAID DR PAYAGLE
PEATRNENT TO THIS INJURY OR DISEASE, EXCEPT RN ATION RELATIVE TO DIAGNOS(S, TH EATMENT AND/OR COUNBELING FOR AlDS, PBYCHOLOAICAL CONDITIONS, ALCOHOL OR
GONTROLLED 8UBBTANCES, FOR WHICH 1 HUBT GWE GPEGIHCAUTHOR!Z'AHON APHOTOSTAT OF THI3 AUTHORIZATION SHALL TIE AS 8 HE ORY AL.

Employaos S:gnalure _ / 7 ?/. ‘

Placo “ A Name ofFacmly
é\wm 53 ﬁwolow — 1 lO(cdwm
Dalo Diﬂaf\oslu and, Oiserntlon o.l Wfury of Occ‘li?mmn.xl Olyanig Ts (ho7o ovidanca thal tha mjucad employoe vian Under the Inifugnca of picoliol
/ ity Und noemal 0 16=Lk: Hey sloetngy 7l and/or snother contralled svbatancs ol tha time of the secidant?
|28k ciles iah g Lnuy (’c.\‘mr\vumn ) 5“)4 Mo D Yes {if yos, planva exploin)
Hour * tefis mu;\ d '( o gl o s atnglen huariy s :
[1:00 am Wiy 1elei pat o ‘
'g:ﬂ(mam.. \IFCOJTM " mtd_(CCU CUQ} an Y'llkovl Hava you advicod tho palienl to ramohy off work live days or moio? o ——
nauml amip pegl ) G¥
Fuory wdlehions, ol use of ooty ‘oaoh:dwm i US| Q Yes Indlente dates: from 1o

KoRay Flndmgs. N/A ﬂ No [fno, la the Injures employos cepabio of: }{ full duly O modilicd duty

e} [ hoificd Uty, Spuctly shy [miintonsfioatticlions:

Fram Information glven by (he employee, logothor with modlcsl & denne cBn you dliraeily

ls a7 :
myd ng‘}W(of\'gf llpt(“ﬁ (tr gmgf u B(?L‘/{\f'cf?rﬁr\({ Arsine zbmurﬂuﬂig ML’ZUIL

Is addillonal madleal caro by a physlclan lndlcﬂgﬁ? Y Bfn Yes [l Moy o

Do ynuknow of any prevlous Injury or disesse conlribuling 1o this condlUon or accupational disesgo? X Yas U No (Explain I yes)
utiealnojed sovr_nOYe exposore fnm st a8 amechaale fix 2 eyt diirng \mh schenl.

Dalo Print Doctors Name I cerllfy What tho employer's copy of
/q i -Am( Y\(‘\(\ b Q}q}/ this form was malled {o the employer on: e
Address "TNSURER'S USE ONLY
2120 &, Rajnow Blvd | Moo ,
City S;\c{x\t? Zip Provlder’s:‘”;? I.;D. Nurnbar | ‘Telephone " ,
Lo N ol | 2601948 L3S 70 253--H a0 - -
DoclorsSlgnﬂlUrc Degroa . RECE‘VED
Ol oLt bre., K)ﬁi\ iy Ao D

B 1120
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e

Please
Type or Print

o Employer's Name
L>L_; CITY OF HENDERSON Municipality 886000720 (555847
O Qffice Mail Address Location , . . If different from mailing address Telephone
E’. 240 WATER STREET MSC 127 702-267-1922
% City State Zip INSURER THIRD-PARTY ADMINISTRATOR
HENDERSON NV 89015 City of Henderson CCMSI, Ine.
First Name M.1 Last Name Social Security Birthdate Age Prmary Language Spoken
Jared F Spangler 07/02/1979 36 English
n Home Address (Number and Slreet)
E 3550 Tundra Swan Sex @ Male CIFemale |Marital Slatus. O Single @ Mared O Divorced [ Widowed
g Ciy State Zip Was {he employee pald for the day of Injury? How long has this person been employed by you
A, (Las Vegas NV 89122 (If applicabio) FYes O No in Navada? (8/25/2003
% Inwhich state was employee hired? Employse’s accupation (Job fife) when hired or disabled Depariment In which regularly employed:
Nevada Police Officer 2100 POLICE
Telephone Is the Injured employee a corporale officer? . .sole proprslor? .. partner? Was employes in your employ when injured or disabled
702-461-1780 O Yes {f No O Yes G¥No 0 Yes @ No by occupational dissase (Q/0)7 @ Yes DNo
Dale of (njury (il spplicable) [Time of injury (Hours: Minuls AMIPM) [l apptcable) | Date employer nolified of injury or O/D | Supervisor to whom Injury or Of0 reported
01/14/2016 unknown 02/05/2016 Kuzik
/\\Iglq{oegss or location of accident (Also provide city, county, slale) (if applicable) Accldent on employer's premises? (f appiicable)
Henderson Clark Nevada O Yes @ No

Whal was this employee doing when lhe accldent occcurred (loading ruck, walking down stalrs, elc.)? (if applicable)
Hearing loss due to job related activities

ACCIDENT OR
DISEASE

How did this injury of occupalional disease occur? Include lime employee began work. 8e specilic and answer in delail, Use addilional sheet if necassary,

lhave been exposed to numerous excessive loud noises in many different environments and work capacities. This has been an
ongoing issue for several years and | documented previous incidents, T first experienced tinnitus several years ago while on

eidson: O MON DWEDDFRI

Is paid: (I BIWKLY 3 SEMI-MONTHLY

§pecif¥ machine, {00l, substance, or object most closely connected with the accident Witnass g\éar:;:?;?u?;%rlen”l}ig one
fifapplicable) unknown w/a aceident? (If applicable)
Part-of body injured or affected If fatal, give date of death | Wilness
(L})J Both EAR(S) n/a O Yes @ N
<L Nalure of Injury or Occupational Disease (scralch, cul, brulse, siraln, ele.) Wilness 0
Lé)" Hearing Loss or Impairment
= Did employee refum [o nexl scheduled shifl atter | Will you hava light duty woek
a accldeni? (if applicable) availabla il necessary?
o @ Yes O No @A Yes O No
O If validity of claim ls doubted, stale reason Localion of Initial Trealment
5 {17 Anderson Audiclogy,3120 S Rainbow Blvd #202,Las Vega
o Treal hysician/chiropractor
) Bl Ei(ng physictan/chirop fame Emergency Room O Yes (4 No Hospitalized O Yes [ No
=
prd How many days per week doss Lastday wages were earned
- employee work? 4 From (06:00 To 16:00 2/5/16
Scheduled S M T w T F S Rolating : . . . T
days off & o O O o o of 0 Are you paying Injured or disabled employee's wages during disahility? @ Yes O No
Dale employee was hired Lasl day of work afler injury or disability Date of relum lo work Number of work days lost
B 8 (8/25/2003 02/05/2016 02/06/2016 0
E Z | Was the employee hired lo I not, for how many hours a week Oid the employes recelve unemployment compensalion any lime during the lasi 12
< a work 40 hours perweek? (@ Yes O No was the employee hired?n/g months? 0 Yes & No O Do not know
E E For the pucpose of calculalion of the average monthly wage, indicate (he smployee's gross earmnings by pay period for 12 waeks prior to the data of Injury or disability, Il
O b= e ‘rjured employee Is expected to be off work 5 days or more, attach wage verificalion form (O-8), Gross earnings will include avertime, bonuses, and other
Qi |- | femunsration, but will not Include reimbursement for expensas. If the smployee was employed by you for less than 12 weeks, provide gross eamings from the dale of hire
S| the date of injury or disabllity,
-0
~J | Pay perlod @ SUN OTUE O THUR DISAT | Emloyee {JWEEKLY (JMONTHLY CJOTHER | Onthe dale of inJury or disability

the employee's wage was: §46.58 per & Hr L) Day 3 WKL) Mo

For assistance with Workers’ Compensation Issues you may conlact tle Office of the Governor Consumer Health
Assistarice Toll Free: 1-888-333-1597 Web site: http://govehastatenvius  E-mail cha@goveha.state.nv.us

i C-3 (rov11/05)

Taffirm that the Informalion provided abova regarding e accident and Injury ar cecupalional disgasa is correct fo
Ihe bast of my knawdedge. ! lurther aHirm he wage information provided is rue and carrecl as taken from thy
payroll records of the employes in quastion, | also understand Ihat providing false informalion Is a viotation o

.~) Employer’s Eigna(ure and Tille

Dale

- Dl b

Nevada {ow,

Deemed Wage Accoynf No, Class Code
Claim is: 03 Accepted O Denled O Delerred O 3" Parly 16C52G555847
Claims Examiner’s Signalure Date Status Clerk Dale
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HENDERSON

=R EfTmon Resolrces
Far:sfé M@zfm@ @n? Imjury or @@mﬂpa&y@ﬁaﬁ @ysease

v de ke Ve o RO T e e e

SSNi 7 :l Employes # m‘

[Jared Spangler

[o171472016 | [ em

Date of accident/injury Thino

Namo of omploves

F’°”C‘3 Department l [P°“‘:e Officer ‘ ' Dld Injury oceur en omployar promises? YE&@ HDQ
¥ Deaparmont Job titla X [Various ]
) ‘J“""K“Z‘k ‘ 1 Accldontinjury location - addross

Suparvisorto wham rported : iThIshas been on golng for years _]

[S/A l .| DalofTime roported: (Explain If not reported Immadiatoly)

Supaervisor on duty at timoe of accldent/Injury 11

Witnssa(es) Name ‘————‘
Employea on overtime? YESO NO@ 11 - |

i t
No. of days worked por woek L I Schodulod days off: Rag, Workl?\g Hours

Describe sccldontinjury in dotall boglnnlng with whutyou were dolng whon it occured.*

have been exposed to numerous excessive loud nolses, In many different environments and work capacties, This has beenanon
golng Issue for several years and | documented previous Incidents, | was told by Kelei Murphy (he called me on 1/13/2016) that Tyson
Hollis wanted a C-1 completed for nolse exposure. | first experienced Tinnitus several years ago {while on the job) and ithas
increasingly gotten warse.

N/A( - .
Tmaﬁng Phynlclun Hu.mo B
i

Jupallsors tlgnatura 4#83?
H - ' N ke LT A O £
" Bafoty Flnpacommonm‘ r v e —n. .. - . SarotyRop'suignalura ;. Data’, - o
s sodiiond wheats {necesxcy,
Rapocts thall bo comploted snd distibuled n sccordenca to Safuly & Hoslh Procodurss henual, Chaplor 1-Safsly Admindsiration,
SHP-115 Cocupationsl Infury/liness Roparting.

My Employontinsure ity hove mode amungemants to dred mo (o o Hoakh Caro Providar foe modical iroabment of my !ndusafa!lnjudox
lhmboonnobﬁoda!maxuﬂmgomm Ta e & clalm ke compenyation, o ‘Clalm for Compensation (Form C~)* on roversa ax}o

Fwwldmcowmwbmwcw fumyoumzycomndmmooolmaomwmwwfmﬂhmm i
A TOLL FREE: 10833518970 chalto Rt/ povehastntoneus = B-mall chegbgoveh dtafanvs VoL Lo s

WHITE « Humsa Resourcrs  YELLOW s Drpaetmant X0 Evplayse

B N TR A

C-1 (3103)

rrsTAn[ | Bee[ ] wic[]

Equipment, teols furnlture, ste., connectod with aceidentinjury I J
Un=afo conditlons or pracilce Involvad l ‘
What ¢an be dona to prevent resccursnca? [offerhearing enhancements and protection i
'pld the accldent happan In the normal l:ourso ofwark? YES NOQ
Was anyone slse Involved? YESD NO @ Names | |
e R AR 2 ¢
BODY PART INJURY (be SpBCIﬁC) NATURE OF INJURY ACTION TAKEN
O 01 Faca [J 09 Back ) o1 Wounds (cuts) [] Hospitalizad :
02 Tooorfost [ 10 Eyes COrpL| L 02 Hemia [J Emsrgency hospltal
ROLL] [ 03 Fractura : "
: l()r?olpm%al)organs D 1 Log Or O- E] 04 Dermatitls | i:vI;‘stAld Provided by {*
. hom: ¥
4 [ o Fingors O 12x0e  OrO.| [J 05 Stin o _
Doclor's care :
[ {3Ankes DR Ok [J o6 Spramn
105 Hands RCILD) {3 o7 contuslon {brulse) 1 tims loss
[Tos ams RO LDD 14 Shoulders R [ | [J 08 Bums O3 somo doy timo foss |2
D 15 Hoad [ oo Foralgn hody Time et workt, -
1 o7 Tunk O 10 infection No timo loss an
: [Jos Lungs (1 16 Hoek O 11 ostocation Employeo returned ' [ “CEE\/ED
. [ 17 Grain O 12 gramienExposura W°:‘é woC) . .
; Ears O 13 frfactious Exposuro (oxplaln) ;E AN 2 020}6
’ .Oﬂmr 14 Otherw Tl?r{xao i ‘

% . Clty of Henderson
A lanagernent Division
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1U:J:SHM FR/EMU]‘I"! MEOICAL CENTERS 702 SQ. Jaio

( S (

4 -.-") ~ l .::1

FORM G4

EMPLOYEE'S CLAIM FOR COMPENSATION/REFORT OF INITIAL TREATMENT,
PLEASE TYPE OR PRINT @RE&QNAE—

B ;\}ﬁﬁéﬁ‘%&%&ﬁ SopiEgiege Il .&' AN : £

:,’zf \ : Bh'ihdat . " Bex Cuaim Numbmr(w:mu:aow)
- s F’\(,/D b < PR =z g/mg;zl BN D——
Dm A a{:] a =) LQeartrbv Ninmhnre
R0 TundIRA Susns 1 2¢ 1 coo.| am

Stats . Zi fa
0(/ Ay &5 /30, Y 3 ~c>c:9c/9~

Physlcal Addreas city . Stals 21 Ty Languags Spoken

' </ ! ’ TR M7 0 4
NSURER W THIRD-PARI‘Y ADMINISTRATOR Emp!oym powp&ﬁon (Jcb THia) Woan bnjury or Ocspationad
=rployersNeme/Companypema ) i Wﬁeﬂm/ .. | Taleehons ,;2@7~5dm0
SNl NSNSy ST, HPewRons S, g9oys .

date of Injiny ¢ socitia)

~

Haurs injury (If applicabls) Da(e{impbyar Notiffed Last Duy of Work Aﬂar jury | Superviser fo Whom !Pdury Roported
or Ceeupatonal Disaass

ety
- ~—

: P
\ddress orLocalion of Accident {if appllcabla) . f‘d
s

’Vha{wara you dolng at tha time of the acddent? (i sppitcably)

A

1owmdﬁ1!alryufygwwmtf IJdlsaase%ﬁg?%a&c%nggngz%%gﬂLyse%Frém i’fgmwzwy z%’—dr‘l“?""‘ é/‘/—La('

SOMETMES wa To OYS L ATEwN ; OLCASl0AFTL RINGAE Ot RS, ;/-m;gﬁﬁé

Tyou belteve that your hiave an 3?35 when did you ﬂrst hava h'ww{edgs of tha disabiilly and Hs Witnea#66 1o 1 AcIdent £
slationship la your employment? "’ y spplicabla)
X AFTER  TTHe A5 ,vé»,nge @ o
) . ) &%ﬁ THE T4, o -
Lamregf Trjury or Oecupational Diseans \ Part(s) of Bedy Injured or Affected .
. HEARE . /?K

SERTIFY THATTHS AROVE £ TRUE AND CORRERT BEET OF HY KNCWLEDGE AND THAT | HAVE PROVMDED THIS mmmumommommmsamcﬂwmws
IOUSTRIAL. IHSURANCE AND oc%ﬁmmmnw?ﬂfmmnsammnm mc:.usweoa'mmazmosmL rmwmmmmw.m CTCAR,

GR DTHSR PERSOH, ANY ROSPITAL, INCLUBING VETERANS ADMINISTRATION O brlEHTAL HOIPITAL, ANY MEDICAL SERVICE ORGARIZATION,
BSURANCTE COUPANY, QR OR DRAARIZATICN TO RELEASE TO EAGH OTHER, &Y wmt.oa wowma mtmﬂasﬁms PAID QR PAVABLE,
=mza«rmmsrwumonms&we.axcsww QRMATIH RELATIVE TO DIAGHOES, m&mmmmwn PEHOLOGIC ALCOHO, OR
ONTROLLED SJ85TANCES, mwmxmwewsmmmmmrm Apﬁorosmrosm)smwmnousmaﬁmv YO AV THE CHGT

Emplovos's Slonsture ik

w o5

5 *-'c-tva "( mﬂé ST
7 BHISIHETORT, "‘ﬂ%@aw;f,t [EDIAND Xm‘%ﬁé‘ "‘T“’i‘iZ ORI Y S A ST N

o B

Dlagraats and D scripiian of kjury < Ocsupations! Disase | ks thero, mazwwummmowwwﬁhmwdnw
. madif anothr contralicd substanca it thy ma of the secidani?
\"\G_‘ﬁ.ﬂ..thoé \Oés . MNo O You (iyos, posno espleln) .

vatmant: Hnwynuudv%éadwﬁdhmwromhoﬁw;:kﬂwdmwma?'
%m ’B CI\J \ AO»:DKO\(S&/ O Yes Idiestadabie o™ "~ 7 T w

Ray Flndlngs'

| LT Hew s o dnjures employas capabla of I fulduty O mociSad doty

mkdommﬁoomnbymmwwe toguthier with mudlczﬂmikblm can you deactly

It maditted duly, spaciy shy timitstient/ragitdctions:

wnact bl nfuy or eccupationsl disseeq as Job Inciirsd? [} Yea L1 No = E’_G i E3E
nddifonal medical care by a physicien Indicatad? /D/Y&a G No : \

i : NENUER|
1you knowcfsn/ pravious Infury of disease confriblitng fo this ocmdmon or occupaiional dlsme? 7 Yoz L3 Ne¢ (Expluinifyes) .JNUV [ 1 U

L nnng
(8]

*fc;l-(:bfs”

Srw?f Tﬂﬁea:{“m Cj('_, &ﬁ?%“ﬁéim;’ ampoyer on: Nevada ComoFir ‘

:W Laks Mead |3 T

“, INSURER'8 UBE ONLY

Slale

set’s Slgnslurs

emson Y a@oaﬁ\ﬁ%’f'g s m;rmnéaa 50 HDOS OOl SX

LV

[/ VD)
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o
{OVERMIREEORTOF
HOKOCBURATION

~§1=B

I 1EE . L

E Eumjloyér's Napic - .- T NG of Bstitess (mf ", clc.) ™ - | OSHA Lagh

i City of Henderson | Mhinicipality.; - P WC~200501156
L:. [OmMedall Address & fLocatlon,. Il different rrommmlm uddrus Lol Teléphone T -

0 240Watchtrcct, L “0W“”S”‘“““"“”mw5’ oL 1022671921
gLy 7 Shate ™~ -;',L(p‘ : lnxurer Third- I’nrfy:\dmfnls(rnlor e
R - . . . Tirst: .

NV.Conip Firs

chdcrson NV 89015

) annry Lnngunge Spokcn

[ENGLISH:

. ’i‘el;ﬁllcf;t; -
7024!30002

Is the Injurcd cmploytc a corpom(e ofrc:r"

DYc: NNO»_'.

O

[ o1 2008

Dz\lcoﬂn]ury ar lpp"clhlc) Trmc orinjury (Haun‘, Mmu(c AMIPM)

ﬂrlppllublt) ;

‘ Supcwimrluwlmm

POLICE CALL; HENDERSON NV

Addrm orloc.nlion of gectdent (Mso provldc city, counly. s(n(c) (lr:pmluble)

e 01 |2i0s. DOREEN WEL’I‘ER : .
. T . Accldanlun cmploycrspremlxu” Gr-pplluhh)

.() No-

:mm'-'c

'|§§Yes_,

WI Ificss ;©

Irvnlldlry orclalm is doubted, staie

'IREQUEST:; M'EDICAL I'NVESTIGATION

TUE
\VED FRI

On the Ji(c_éf [ﬁjury o‘r.d.imbliﬂy
the employze's wage was:

LA rmifiaf the

cnrrcc(lnlhc

takiees frod :;uym\l recordsof the :mplo;ul qucmnn 13l
ln(armn(lan h'n{ohllon o(Nr.\xv.hlm' :

ClaimsExaminer's Slgnature -

Status Clerk:

G0 (rev 100)) - -




2267 4551 HPD PATROLMAINST Zd

QG%[%; Crovme

FiesT AIDL_| BBP wie [7]

HENDF@SON

B3

e

A Riea 7o Coll owt
FH‘ 5t Noﬁ‘me af m jury or @ccupaimnai DyS@a% 2 (A
sl 571
| . e o
'-;\.’A(?\QD Spﬁ%é(;@ /U\'Aj{ﬁ’ ! amJpam. ﬂ
Name of emmployee . Date of aceldent/infury Time
Poricz  OFFILER .
Department Job title Did Injury ocour on employer prenilses? YES NO [___]
JONE [Ny sgB MOW (S WAL,
Supervisor to whom repofvied A SROISS Acclda T/inary atlon ~ address i
L MS l /05 fﬂwé(/vé 1S gETrne pole FREsu &
Supervisor on duty at time of aceldent/Iinjury Date/Time reparied: (Explain if not reporied Immaediately)
—
Employes on avertima? YES D Noﬂ Witnesa({es) Nama
L./ -O/H,S' - 15
No, of days worked per weeK? %ﬁfgg‘%&udeuen)days off: Reg. Working Hours

Deseribe accldent/Injury In detall beglnning with what you were dolng when it occured,” ‘
T HAVE AOTICED  SINCE G/o’f/ AFTER  AESPoNDIME T Burditiy/Ro
ALARIN  CALLS  And som/B  IASDE  anTH  THE ALARI o’ e T
EXIT TR HAE A RINVGING s My LrtKS,

10
¥

Equipment, tools furniture, etc., connectsd with accldenyinjury EA’Q’O"EN;
Unsafe conditians or practice Invotved 0 HerRos  PRoTECTI0n”
What can be done to prevent recceurence? [SSuE PROTECTORS o guR&GlAly cALLS

Did the accident happen In the normal course of Work? YES Qj\ NO [:]
Was anyone else invelved? YES& No[ I Names _&wY__ppE(CLR THAT HAS EEE 0N WG AL W/’“&’

BODY PART INJURY (be specific) NATURE OF INJURY ACTION TAKEN
[ o1 Facs [ 09 Back (O o1 Wounds (cuts) {1HospHalized
(explaln) Lower Middle Upper oz Hornia
oz Toe 0[1001 {1 10 Eyes L '1:1 03 Fraclure ['_'}T:;Teargsncy hosphal
{1 04 Dermatlils [T Eirst Ald Provided b
3 o3.internal organs . v
(notlungost)ﬂg E 11 Legs R L [—1 08 Strain whom.__._____________
2 K L .
[T 04 Fingers 12 Knee R [T1 06 Sprain F‘l E i \ s Doctor's care
[J43 ankles B L 1 o7 Contuslon (brulsé) [ Time loss
[Jos Hands R L {144 Shoulders R L I 08 Burns NDV 1k li\% Same day time loss
[Jos Aarms R L [ZJ15 Head [C] 09 Forslgnbody ‘ ﬂgil\::{rtwork
10 Infecll ; X
1 07 Trunk [l 16 Neck [Z1 10 Infectlon Nevada Comy TP time oss
[Z1 11 Dialocation Employse returnsd to
[J o8 Lungs 317 aroin 142 Chem!cal | Exposure ?
ARS iannchM Ex YES [K]-NO [T
& other 12 {1 13 Infectious Exposure {explaln)
9 14 Other RMB /W Date/Time: N\

DR, Il PATRICES

[~ N T l/(_‘—f\
Treniing Physlclan Namo Hospital /‘/U(b C/UZQ \

Fhyalclans Address Dotiors instructions Fhyslelan's Pharte #f

Anyperannwhowlllfuuymakounfa!namtomontorm rosonmﬂonlorlhvglégposaclobmmlnuu rpnynmmundurmopmvlalonnnlmlu to,
llir forhims ol ar oy other parsan, shall bo gtilty ol fafany. (N.H.8.€1 /
[ty erad

L

r'A._l_.(/.f.....i....—-l PIPEY H hn/ 4 1




FREMONT MEDICAL CENTER
595 W, Lake Mead Pkwy
Henderson, NV 89015

November 1, 2005

PatientID: 2WB833484
Patient Name: JARED L SPANGLER
Date of Birth: 07/02/1979

Date of Service: 11/01/2005

TIME: 08:34 am
PATIENT'S AGE: 26 yrs, 3 mths, 4 wks, 2 days
CHIEF COMPLAINT: COH WC C/O RINGING IN EARS - AFTER BURGLARY ALARMS; no other injury or
known exposure;; uses routine protection at range; concerned over increasing hearing loss
WORKIMLAN'S COMP INJURY:Yes
VITAL SIGNS:
VS-HEIGHT: 6ft0in
VS-WEIGHT; 2051bs
VS-BLOOD PRESSURE: 118/68 Left Arm Sitting
VS-RESPIRATION: 18

Do 15T

ALLERGIES:

ROOM NUMBER: 17
CLINICATL STAFF MEMBER: C.KIRKPATRICKWELLNESSCOORD

PAST MEDICAL HISTORY:
Not pertinent.

REVIEW OF SYSTEMS:
Patient denies all symptomns in all systems except as noted.

PHYSICAL EXAM:
GENERAL APPEARANCE: Well developed, well nourished individual in no acute distress.
EYES: :
CONJUNCTIVAE AND LIDS: Conjunctivae and lids appear normal.
PUPILS: Pupils equal and normally reactive to light and accommodation.
EARS, NOSE, MOUTH AND THROAT:
EXTERNAL/EARS AND NOSE: Overall appearance normal with no scars, lesions or masses.
EARS: Tympanic membranes shiny without retraction. Canals unremarkable, Hearing grossly
normal.
NOSE (AND SINUS): No abnormality of the nose or sinuses is noted.
ORAL: Inspection of gums, lips, palate, and teeth normal. No scars, lesions, or masses, Oral
mucosa unremarkable with non-inflamed posterior pharynx,

ASSESSMENT/PLAN:
389-HEARING LOSS ,tinnitus
TREATMENT/RECOMMENDATION: precautions discussed;ent,audiology referrals made through coh

RETURN VISIT: Patient is to return on a pri basis,
RECEIVED

NOV 15 2005

Nevada CompFirst-LV Fege | O,fz
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FREMOMNT MEDICAL CENTER
595 W, Lake Mead Pkwy
Henderson, NV 89015
November 1, 2005
PatientID: 2W833484
Patient Name: JARED L SPANGLER
Date of Birth: 07/02/1979

Date of Service: 11/01/2005

Electronically Signed by: Byron Kilpatrick, MD on Tuesday, November 01, 2005

Hpes OUSE

RECEIVED
NOV 15 2005
Nevada CompFirst-LV
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s Name: g\f’ﬂﬁ“f’/{) q,@ M”Q)LJLM
Age: “2lo Date:_| 72— 12— D%
Nevada Eye & Ear, Y -
Scott E. Manthei, D.O.
John R. Alway, D.O. RIGHT SYMBOLS LEFT
Ryan E. Mitchell, D.O, -
AC:UNMASKED O ACUNMASKED X
Ear, Nose & Throat MASKED A MASKED
Facial Plastic ~ Cosmetic Surgery BG:UNMASKED < BC:UNMASKED >
Adult & Pediatric Allergy MASKED [ MASKED ]

2698 Windmill Parkway, Henderson, NV '89074 (702) 896-6043
31 N. Buffalo Orive, Suite B, Las Vegas NV 89145 (702) 255-6665
999 Adams, Sulte 104, Boulder City, NV 88005 (702) 896-6043
860 Seven Hills Dr., Hendersan, NV 89052 (702) ) 456-4000

LOUDNESS DISCOMFORT LEVEL o
ACOUSTIC REFLEX THRESHOLD R

TESSTED BY:  Roger Theobald/M.S., CCC-A Lisa M. Kurak, M.A,, CCC-A [
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- g
Request for Additional Medical Information
And Release Form

(Pursuant to NRS 616C,490(3)) | //D&ﬁ _ m/gg

Injured Employee's Name: "D ARED S fmr/l/é'é&'@

DEC-15-2ARS @1:25P FROM: - TG 234 P:1s3

Claim Number: 1o 05058 Social Security Number: o

Injured Emplayee’s Address: R9%0 TuMDRA KAy ST s LU /VZ// 7722
Injury/Occupational Dissase Date: \awissvs EINT Date this Notice Printed: " ;L/O/Ué

Insurer's Name: L‘@CJM 1S Employer: & (77 @F  HeMipfss

Insurer's Address: (2.0 Lox_| 3 X7»§? Emplayer's Address: _2Q 273 L G40 ST /“LQ_/Q, i

/%E?@//\/E/, PA L [90:(2- SEF?

Please provide the information requosted below, sign and date the form, and return it to your lnsurer. Your signature on this
form also acts as a release to acquire information affecting your claim from other entiies, This renews the release you
slgned on your C-4 form at the time your claim was submitted to your insurer, Failure to fully complete and rewrn this
form to your clains agent in a timely manner could affect your benefits or delay the resolution of your claim,

Prior History Information

Flease check the appropriate box below and provide the information requestad,

I have no prior conditions, mjuries or disabilities of which I am aware, thal might affect the
disposition of the clair referenced above. (If you ehecked this box, no further information {s needed
st this polnt)  SIGHTLY MOITIGRSEE  HeARIAE LESE  SLFufs EXP SEERE pa

i} I have a prior condition, 1 jury or disability that cauld affect the disposition of the claim referenced
above. This can include birth defects, prior surgerles, injuries, etc., whether work related or not,
(If you checked this bax, indicating a pre-existing condition, please explain in detail in the space
below, Please attach additional sheets of paper to this form if necessary to Tully explain the
condition)

I
A i )
m“ A \‘i.

LOIOLIOVE RIS
_zgﬁl%u ffme?#e%s}&"

G N%%éas&e@ (R
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S e

DEC 15 2005

Nevada Cornni=iratt 1
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)EC—lSE@BS B1l:25P FROM:

0: 7488034 P23

— e

- ' Nevada

o COMP FIRST
W
Jared Spangler
HDO0500158

HDRS -85

LIST ALL PRIOR RELATIVE CLAIMS FILED FOR ACCIDENTS/INJURIES - WHETHER
INDUSTRIAL OR NON-INDUSTRIAL, WHICH YOU HAVE FILED THROUGHOUT YOUR
LIFETIME.

December 6, 2005

Claim No: AR/ Y 1yag of Injury: ___ﬁz.;'_c/w.g-.u,__.._n

Employer: ADhm’s  ARiVSHAET Body Part(s) : __THWhmE

G Industrial O Non-Industrial Settlement/ Amount Received: $ e
WA

Attending Physician's Name/Address for above-captioned injury

Claim No: Date of Imjury:
Erxnployer; Bedy Part(s)
O Industrial O Non-Indugtrial Settlemernt/ /{mount Received: $

Attending Physician's Name/Address for above~captioned injury

Clairm No: ___ Date of Injury;
Employer: Body Part(s) :
O Industrial O Non-Industrial Settlement/ Amount, Received: $

Attending Physician's Name/Address for above-captioned injury

Claim No; Date of Injury:
Employer: Body Part(s)
O Industrial [ Nop-Industdal Settlement/ Amount Received: $ .

Attending Physician's Neme/Address for above-captioned injury

Y ' /u‘?//; 05 "

o 3 ,/ / D
%gnﬂuy aP’?ECEiVE D
DD 1 5 2005
Nevady CompFirstuLV

47




S-ppEs 91:2SP FROM:

Nevéda

COMP FIRST
%

Jared Spanglet
HDOS500158

December 6, 2vo5 H D&é ~ && / 6 %

Have you ever filed a workers' compensation. claim in this state or any other before?

Yes__ Y. No_..

If yes, have you &ver received a settlement or buyout for the Blzjm?
Yes___ No

Please list the body part(s) and the amount of the settlement or buyout and the employer
under whom the award was received.

ol 7HMW$ﬂwmgwﬁa@ MO SETTLEMENVT = oty X v PMD

e

Thank you for yout coopetarion.

(Injured Worker’

RECEIVED
DEC 15 2005
Nevada CompFirst-Ly
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U ISight Health Corp. 1w, 21/2005 6:07 PM PAGE 1/2 (-,..ightFax

PARKWAY | MOUNTAIN

IMAGING CENTER DIAGNOSTICS
100 N. Gran Valley Parkway « Suile 130 ) 800 Shadnw 1 ans
Hendarsnn, Navada 89074 Iz Vegas, Nevada 89106
(702) 9907419 @ Fax (702) 990.7:418 (702) 366.9700 = Fax (702) 366-0013
Patient: SPANGLER, JARED Referred By: SCOTT R MANTHEI, DO

DOB: 07/02/1979 X-ray No. 5219679 2598 WINDMILL PKWY

Date of Exam: 12/21/2005 HENDERSON, NV 89014,

CRANIAL MRI, WITH/WITHOUT IV CONTRAST, WITH ATTENTION TO THE TEMPORAL BONES

HISTORY:
Lefi-sided hearing loss.

TECHNIQUE: :
Using the 0.3 Tesla open-sided scanner, axial FSE T2, and high-resolution T1-weighted and coronal scans were
performed through the teinporal bones, both before and following IV contrast. An additional FLATR sequence was
perlored through the sative head in the axial planes,

FINDINGS: :

L Oun the uxiul post contrast, high-resolution sequence through the Letporal bones, there Is w L x 2 i focus of
apparent contrast enhancement in the lateral dorsal aspect of the left internal auditory canal, This is not confirrned
on the coronal sequence and on the T2 weighted axial scquence, this area appears of higher signal than the
adjucent neural structures, This could, tierelore, be « tiny histnungloms und the Anding s equivoeal considering
its very small size and visualization afier contrast in only a single plane,

2. However, cousidering history of lefi-sided heuring loss, repeat itnaging on u high field MRI scunner might be
considered to allow higher resolution evaluation of this area.

3. There is a L5 e retention cyst or polyp in the right maxillary wnteuin, consistent wilh mild chrooic sinusils tere,
d. There is some asymumetry in appearance of the mastoids, with far less pnewmatization in the right mastoid process

than the lefl suggesting nastolditis during early childiood. Some minimal T2 hyperfuteusity is seen in the
mastoid processes, slightly more on the right than the left suggesting minimal current rnastoiditis,

3 The remuinder of e temporal boues, coatral skull base sud cranium ure voreinarkable, ollierwise,
IMPRESSION: _
L. Tiny equivocul focus of coutrast subanceinent in e lefl interndl auditory cunal. Consider reitnuging on high feld

MRI to allow higher resolution evaluation of the area, since this could potentially represent a tiny vestibular
schwannoma or hemnangioma.

jo

Evidence of childhood mmastoiditis on the right side causing under developiment of the mastoid; also, evidence of
minimal current mastoiditis,

. - >
3. Mild chronic right maxillary sinositis, ers OO 6 5/

RECEIVED
Dictated by: Robert E. C. Henry, Ir., M.D, DEC 3 0 2005

D: 1272172005 10:26:34(PT) T: 12/21/2005 16:01:38(PT) Doe 10 1257 174/iChnrt Job 10; 1204473/ Accession 1l 1477266 Navada Comij rst-LV

Page L of 2

Please be advised that|f a slgnature.fs not allfxed to thls document vla manual or electronic document authentlcatlon, the Information
contalned hereln should be consldered prellminary In nature, still sublect to change, and should not be relled upon,
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""IfiSight Health Corp. 1%.2£1/2005 6:07 PM DPAGE 1/2 (u--ightFax

Document authenticated by Robert . C. Henry, Jr., M.D., on 12/21/2005 18:05:31 PT

DRGS0 015 €

SPANGLER, YARED

CRANIAL MR, W’[TII/\VI'I‘IIOUT IV CONTRAST WITII ATI‘ENTTON‘TO TIIE TEMPORAL BONIS
Page 2 of 2 (¥ v g

RECEIVED
DEC 30 2005
Nevada CompFirst-LV

50




(. . . {_,MN

IMIMCO Diagnostics, Inc. La b@ rat@ ry R@p@ ﬁ'

80 Pineview Drive
Buffalo, NY 14228

USA : Accession Number:  05-19141
¢ Date of Specimén:  12/27/05
Toll Free: (800) 537-8378 : Date Recelved:  *12/29/2005
Phone:  (716) 691-0091 . Date of Report! 11412006
Fax (716) 691-0466 - o '
www.Immecodiagnostics.com
Address: Quest Diagnostics Lab Name of Patient; Spangler, Jared
Lab Services Patient ID: '
4230 Burnham Avenue g:)tf of Birth: 32”979
Las Vegas, NV 89119 Race: not provided ,
U100
Ssrology Results: Result: Unit:
Anti-68 KD (hsp-70) Antibodies® Negative

* This tes| wasa developed and lts parformanco charactarlstics datermined by [MMGO, It
has not boon clonred or appraved by the LLS. Food Bad Diuvg Adminlstration,

Serology Comments:

Antibodies to Inner ear antigen (68kD) occur in approximately 70% of patients with autoimmune
hearing loss. The antibody tests to this 68kD antigen parallel with disease activity. In addition, a
majority of patients positive for antibodies to 68kD are responsive to corticosteroid treatment.

(Hirose et.al. The Laryngosope 109; 1769-1899). )
JDESOOLS s

Vijay Kumar, Ph.D., F.A.C.B.

I
01177070
RECEIVE D]
JAN 1 9 2005
Nevada CompFirst-LV
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Vevada Eye & Ear,

IPHTHAIMOLOGY

ye Phyéicians & Sargeons

udy R, Manthet, D,0., £0.C.0,0.
‘edical Director Ophthalmology -

ouglas C Lorenz, D,O.,, EO.C.0.0.
phthalmicPlastic Surgery
Mractive Cafaract Surgery

homas E Kelly, M.D.

ymprehensive Ophthalmology
iractve Cataract Surgery

len Hatcher, Jr,, D.O., E0.C.0.0.
imprehensive Ophthalmology

owatd N, §traub, D.0,, E0.C.0.0.
\SIK & PRKRefractive Surgery
traocqlar Lens Implantation

argaref §, Lanatd, M.D,
imprehensive Ophthalmology

TOLARWGOLOGY
r,Nose & Throat Surgeons -

ott B Manthei, D.O,, E0Q.C.0.0. -
sdical Direcor Otolaryngology - -
grgy & Sinus

hn R, Alway, D.0., £0.C.0.0.
mprehensiié Otolaryngology
ergy & Sims

an E. Mitchel], D.O.
ial Plastic & Cosmetic Surgery
st & Body Seulpting

I R 3
2598 Windmill Parkway
Henderson, Nevada 89074

8605even Hills Drive
Henderson, Nevada 89052

151 North Buffalo Drive, Suite B
. Las'Vegas, Nevada 89145

999 Addams, Suite 104
Boulder City, Nevada 89005
e e o
TPhone
(702) 896-6043

Fax
{702) 896-9591

Toll Free

entirely within norwmal rarge.

(888) 425-2745

e

January 17, 2006

Jared Spangler

FHXS (O0EE

This letter is to follow-up your visit of 12/13/05 to my

clinic. As you know, we found an abnormal hearing test
involving the left ear. . - : ‘

Your follow-up MRI did show a small area of concern

involving the nerve to the left ear. This réequires

further attention and I have suggested a referral to a

neurc-otologist to best addresg this.

The remainder of your laboratory fe*\ralu‘étio‘r‘ls_b - were - .

Please. make _yourself :'ra%fai'léble for nelir'dJO,tQ'lcgy to
- address this abnormality which very well may represent a:
tumor, and should not be ignored. Conséquences not only -

could be to persistent ringing of the ear and increasing
hearing loss, but potentially serious affects on the
brain and balance.

I£f I can be of any further. assistance in your care, .

please do not hesitate to call.

cc: Nevada Comp First - -

REGEIVED

N eVadé CompFirst-LV
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Nevada Eye & Ear

JPHTHALMOLOGY
iye Physiclans & Stirgeons

tudy R. Manthei, D.O., EO.C.0.0,
Aedical Director Ophthalmology

Jouglas C. Lorenz, D.O., £O.C.0.0.
JphthalmicPhstic Surgery
efractive Catafact Surgery

homas E Kelly, M.D,

fomp'rehensiveOphthalmolo@ )
efractive Cataract Surgery

Jlen Hatcher, Jr, D.O., EQ.C,0.0.
omprehensive Ophthalmology

‘oward N, Straub, D.O., E0.C.0.0,
ASIK & PRK Refractive Surgery

traocular Leds Implantation

(atgaret §, Lanard, M.D.
smprehensive Ophthalmology

TOLARYNGOLOGY
i, Nose & Thrdat Sil_fgeon's

ot E. Mitfhel, D.0,, £0.C.0.0.
edical Director Otolaryngology ™ -
fergy & Sinus .- o

hn R Alwag, D.O., EO.C.0.0.
mprehensive Otolaryngology
ergy & Sinus

an E, Mitchell, D.O.
dal Plastic & Cosinetic Surgery
tast & Body Seulpting

¢} & %]
2598 Windmill Parloway
Hendersor, Nevada 89074

860 Seven Hills Drive
Henderson, Nevada 89052

51 North Buffalo Drive, Suite B
Las Vegas, Nevada 89145
999 Adams, Suite 104
Boulder City, Nevada 89005
— @ . @ o

Thone -
(702) 896-6043
Fax
(702) 896-9591

Tolf Free
(888) 425-2745

. Las Vegas, NV 89102

‘with heavy wélding,

. hié‘;dfy Of "hearing loss, .

February 22, 2006

Lezlie Wootén
Nevada Comp First

2310 Pafeo del Prado, Suite AL120

SPANGLER, JARED

CITY OF HENDERSON

INSURER :

This letter is in reference to correspondence dated
The patient was complaining of ringing of the..
(high frequency
-He' does have non-.
' states.
- hearing protection with this over the last two and one- -

01/11/06.
ears after & high frequencdy exposure
alahnvin:an;enclosed‘building).
industrial exposure utilizing pistols, however,

half yedrs. ~He has worked as-a mechanic in a drive line
again with ' hearing protection for
thfeeﬁand-onefhalf“yearsp;.TheregiS”a;positive.family

noiser induced. " ... .o .

Physiéaliékﬁﬁfﬁmﬁ; unrémafkable;:M~Aﬁdidmetficétéétinggn'

hoWéVer,”ShOWéd:le_frequenbyTto‘nOrmal té.high.freQdénquf

sensorinelral  hearing ~loss.:-in. the' .right ear . with
preserved discrimination.
to severe ' sensorineural hearing loss . with normal
impedance testing. - ' :

Due to the asymmetrical nature, MRI was necessary to
discern whether this was due to an extrinsic mass versus
noise induced indugtrial exposure. Laboratory evaluation

was necessary to make sure this wag not metabolic versus-

noise induced industrial.

Investigative findings reveal a contrast enhancement of

the left internal auditory canal sUggesting extrinsic

compregsion frdom a neoplastic process of the brain.

Although the patient’s-symptoms.coﬁld be consistent with =~

a noise induced traumatic hearing loss, there appears to
be "non-industrial compOnent;'that'trequireSy immediate
attention and is most likely causing this patient’s.
éYmptématbldgyﬁyiThe“aUdiometrictfindipgs and laboratory

testing is most consistent with“this:beingndue,to & nons

industrial etiology, ‘and at.this.timefshbulq;ﬁbt75¢.

RECEIVED " -+

considered work related.

fiRS

MAR 1 & 2008

NAvimda MananCient | A/

The left ear showed moderate
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SPANGLER, JARED
PAGE TWO

If I can be of any further assistance in this patient’'s
prognosis, physical findings or care, please do not
hesitate to call.

. ADDENDUM: We have tried to contact the patient several
times to notify him of the markedly’ abnormal hearing

result and that further follow-up is necessary to address

this potentially serious medical condition that can
further jeopardize his hearing, balance and even general
health.
Sincerely,
Q'a«‘/“é ﬁ%\lfﬂ
L,.) 3 ¢ L
Scott E. Manthei, D.O!
SEM b

Dictated but not edited

RECEIVED
MAR 0 6 2005
Nevada CompFirst-LV
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March 7, 2006

Mr. Jared Spangler
3550 Tundra Swan
Las Vegas, NV 89122

Re: Claim Number: HD05-00158
Date of Injury : 11/01/20085
Insurer : City of Henderson

Dear Mr. Spangler:

Nevada CompF1rst is in receipt of Dr. Manthei’s report dated February 22, 2006, and
has therefore completed the medical investigation surrounding the above- referenced
claim. Dr. Manthei indicates that although your “symptoms could be consistent with a
noise induced traumatic hearing loss, there appears to be a non-industrial component
that requires immediate attention and is most likely causing,” your symptoms. He goes
on to state that at the present time your symptorns “should not be considered work
related.” .

After a thorough review of your file and Dr. Manthei’s report, it is the decision of Nevada
CompFirst to deny your claim as you do not qualify for coverage under NRS 617.440 at
this time. If, after you have received treatment for your non-industrial condition, you
still feel you have industrial hearing loss/tinnitus, you can file a new C-4 form for
consideration.

Please be aware that although your claim is being denied, Nevada CompFirst will pay
for all bills related to your claim with dates of service prior to the date of this letter.

Pursuant to our phone conversation, you will find enclosed a copy of the medical
records contained within your file,

If you disagree with this decision, you may appeal by completing and submitting the
attached “Request for Hearing” form to the Department of Administration, Hearings
Division within seventy (70) days of the date of this letter,

If you have any ques‘mons regardmg this matter, please contact this office.

Sincerely,

%%ﬁv\

Account Executive

cc: City of Henderson
Dr. Scott Manthei
.o File
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Lan Vegas Offlce
3120 3§ Ralnlserw Bivd
Ste 202

Las Vegas, NV 89146

pr 702.033,4327
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Hendarson Office
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Canuulrred (o bewerhewling,

Copmigtedigynn,

February 9, 2016

RE; Javed Spangler
DOB: 07/62/1979

To Whom It May Conceri:

1 had the pleasure of seeing the above mentioned patient-at our-office on February
$, 2016, for an audiologic evaluation, Mr, Spangler reported he has been working

'_ with the police department since 2003 and has noticed that his hearing has become

progressively worse and now has cricket/locust sounds bilaterally, which sometime
change in intensity. Mr, Spangler’s last hearing test was in October 2015 as part of
routine physical testing, conducted by Precision Hearing Conscrvation in
agsociation with the City of Henderson, the results of which, along with every test
since the baseline, were provided to me by Mr. Spangler. Thesc tests were used for
OSHA comparisons regavding standard threshold shifls, M. Spangler seported thal
he was on active patrol for approximately 11 years, where he was exposed to
sirens, gunfire during range qualifications, and.a radio piece in'his feft car, and then
alapel ricrophone on his-Lefl side. As a result of documented changes in Mr.
Spangler's hearing in the lefi-ear, he was sent for an MRI in 2006/7fo sco if there
was a "kink" in a canal that wag inhibiting the sound transmission, the results of
which were negative. Mr, Spangler denied any otorrhes, otalgin, or vertige, but did
report some previous noise exposure when he worked as a mechanic for two years
in high school, Yle also reported a positive family history of hearing loss with his
identical twin brother, who also works for the police department. Mr. Spaugler
reporled he has great difficulty understanding otherd in noisy situations and
women's and children's voices, which negatively impacts his communication with
hig famnily.

Pleasé find enclosed a copy of the testing results. Otoscopy revealed & semi-
oceluded right car and a clear left exlema) auditory canal. The cerumen in the right
ear wags rervoved without incident prior to all testing. Tympanometry revealed
normal, Type A, teacings bilaterally, suggesting normal middle ear function and
tympanic membrane movement, Distortion product otoacoustic emissions in the
right ear were present 1,5-3k Hz and absent 4-6k Hz, and for the left car were
absent 1.5-6k Hz. Standard pure tone tesling revealed borderline norinal heating,
0.25-2k Hz, sloping to & moderate high frequency sensoxineural hearing loss in the
xight ear, and a mild sloping to severe sensorineural hearing loss in the left ear with
anotch present at 6k Hz, Word recognition scores in quiet were 100% and 72% for
the right and 1cft ears, respectively, at a normal presentation level in the right ear,
but an elovated level in the left ear,

www,AndersonAudiology.com
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./ Committed to betterhearing..

Lags Vages Office
3120 8 falnbew Blvd
St 202

Las Wopss, NV 89146

m 7032334327
f; 702233.0837

Hendurson Offlce
2642 WHorizon Rlifgs
Ste Atl

Hendlaron, NV 88052
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Allanto/Certenniat Ofice
0475 NDscolur Blvd

Slo 128

Lag Vagus, NV 88131

P 702433.9103
f: 702003,0104

Sun Cly/'Surmmerin Offlce
9430 Wlake Mend Blve

Sie 11

Las Vegae, NV BB134

p: 702527.6060
f. 7002627.6068

AudligyCerifleq™

Commitred to you,

Utilizing the OSHA. guidelines which define an STS, in ejther ear, as a ¢hange of
10 dB or more in the average thresholds at 2000 Hz, 3000 Liz, and 4000 Hz, the
results are as follows;

Left Bar:
Right Ear:

g 30 dB difference, OSITA STS: Yes
a 26,7 dR3 difference, OSHA STS: Yes

Comparison is based on the audjometric data provided By Mr. Spangler froni the

" City'of Henderson bascline test conducted on 8/8/2003. At age factor was not

utilized in the above comparison, Using the age correction comparison thresbolds
for a 36-year-old male to the bageline age of 24-years-old, the results are as
follows: :

Lefi Ean:
Right Ear;

a 26 dB difference, OSHA STS: Yes
a 22.7 dB difference, OSHA STS: Yes

Based on these results, Mr. Spangler’s hearing loss does not prevent him from
goiny back to work. Theconfiguration of Mr. Spangler’s hearing loss is ot a
consequence of the normal aging process for elther ear and is suggestive of noise
eXposuLe, '

The aforementioned results were discussed with Mr, Spangler, including that he is
a candidate for binaural uraplification and he expressed understanding. In
conclusion, I would recommend binaural amplification upon medical clearance,
continuation of annual hearing evaluations or sooner if changes in hearing or
tinnitus are noted, and the use of hearing protection in noise.

1 thank you for the opportunity to participate in the hearing health care of this

patient. Please do not hesitate to contactme with any questions,

Sincerely,

‘Anminda Blake, Au. D,

www.AndersanAudiology.com
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%7 Workers’ Compensation Accident/Injury Treatment Report (T-1)

Al b sy s

s Sl 2 s,é{ :-*-s‘" ,-Ji_._i( EE v < o .::;‘7“:\”‘_\' _'__’., D P ;
Mrad SOO(\ EmployeeNumber Q12

Date of (njury: 8[25/03“Q1f("w Date of Current Visil: ?_/‘5/

lsthis a scheduled work day'? D Yes ;S(No CURRENT WORK STATUS ﬁ(FuH Duly C Modlfed Duly O OH ka

Released toFull-buty on 2/ 5 /1l with uge of hearing pmﬁfdﬂoﬂ as nacled

» Released to Modlﬂed-Duty on / / wilh the {ollowlng restrictlons (check alf applicable):

NN Randing . Biurhing __ Rulliog O He Fiva Ouppvedivn Ruvvwo v Pataimsdle Autivings (rioiginens)
0 No Repslitive Motion to Injured Part: O No Combat Siluallons
Body Part 0 Medicalion May be used while Working

0 No Reaching/Warking above Shoulder 0 No Operating 8 Motor Vehicle or Machinery

0 No Climbing: __l.adders

Sleits _SleepTemaln O Glher __EyaPalch __Kegp Injury Clean __Must Wear Splin/Sting

ONo Lifting over: __ 6lbs, __101lbs. __201bs, __35lbs. __50bs, # lbs,
Comments/Other: i
Employee's restrictlons are: 0 Temporary 0 Parmanent

° Employee Is OFF WORK (TTD) from [ / to / /

(These dates should nol stan before thls treatiment dale or extend past noxi sppolntment dele.)

DM, Y0 SANAL.
Discharged? O Yes )z(No]5 lies 0}% Medically Stable? 0O Yes N d\ %ﬂ Ratabte? DYes ONo NTBD
Condition: O Same O Improved ) Worsened ~whan comwed -0 Wfdhw dcdﬂz‘ 8/8/03

Request Referral? ¥ Yes

Objectlve FmdmgsfrrealmenUPrognosm

0O No

Referral For/To:

NOTE FOR PT APPOINTMENTS Theraplsl may complete and slgn only the portlonsg below .
/ Job Descriptlon Pravided: O Yes 0 No Employeels. Olmproving O Maintalning O Regressing O PT/OT Complete

TRAE IN: H }m TIME QUT; 7—« 4 NEXTAPPOINTMENT: Date __TBD Time

oy

Dlorn ol Bladea, Gl . 2[5/l

PhysTcian or Clinlclan Slgnalure Oate '
peLranda Bk, (023530
Physician or Cliniclan Print Name Phone

Lo 2. - Horzen mdae Pliay, S AH Yerdorson, W 89052

Address

CnylStute/ZlP

Emﬁloye%{gnature Supenlsor Sigrature D FEB 8 2018
ORIGINAL:  HR-Risk Managament Divislon, MST 137 (Fax. 702-267-1402) PLEASE RETAIN ACOPY:  Depariment  Ermplayea thsncr.an
City of Henderson
Managemant Division

HARM-0 103, RMBED, (Rev, D4r2015)

&
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Request for Additional Medical Information
And Medical Release

(Pursuant to NRS 616C.177 & 61 6C.490(4))

Injured Employee's Name: Jared Spangler

Claim Number: Social Security Number,
Injured Employee's Address: 3550 Tundra Swan Street, Las Vegas, NV, 89122

Injury/Occupational Disease Date: Numerous Date this Natice Printed: 2/ /2016

Insurer's Name: CITY OF HENDERSON Employer: CITY OF HENDERSON

surer's Address; C'© CCMSI Employer's Address: <70 YATER STREET
P.O. BOX 35350, LAS VEGAS, NV 89133 HENDERSON, NV 89018

Prior History Information

Please check the appropriate hox below and provide the information requested,

D I have no prior conditions, injuries or disabilities of which I'am aware, that might affect the

disposition of the claim referenced above. (Ifyou checked this box, no further information is needed
at this point)

@/ Fhave a prior condition, injury or disability that could affect the disposition of the claim referenced
above. Thiscan inciude birth defects, prior surgeries, injuries, ete., whether work related or not, (If
you checked this box, indicating a pre-existing condition, please explain in detail in the space below,
Please attach additional sheets of paper to this form if mecessary to fully explain the condition)

T PAVE Dol wumenzen PRETV oS EXPGS L RES
AE/A—TZE.O 70 ny/ £AR S////,zﬁﬁ v L THIS  HAS  pexucred

a7y

L RIVGZE g MEARWE (0SS OVER THE Cowess CE ) YEARS wrhe

v.and octupationa] diseases aots (NRS 6164’ 10,61 60, inglislye
chiropractor, ’f,iumc:i:gn,'prhyuﬁqner,;p'r‘dth' person, uny hospital, tht
ital, any medicl servics organizntion, ang. C¢ Compay, or
iety any. medical of other information,

“genify, that i corteet 10 the best of my Kiowledge il that Thaye frovided i informatlon in arder i
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HEARING & BALANCE

~+DOCTORS OF NEVADA

Y

March 2, 2016

RE! Jared Spangler
Clalm Number: 16C52G555647

To Whorn It May Concern:

The' above mentionsd patient hés‘ a hlstory of bilateral ser;sorinesural hearlng loss and ,

~ {innitus that are reportéd to have begun after being exposed to loud noises whils on the
job with the Henderson Clty Police Department, Mr. Spangler's main concern is that he
has difficulty hearing conversational speech particularly if In the presence of background
nolse. He reports belnyg frustrated due to not hearing his wife and children and having
{o have them repeat themselves often. Mr. Spangler alsc reported having tinnltus which
nterfates with his ability to relax in quiet environments. :

Medioal records that wers provided for review by CCMS| which Includad Mr. Spangler's
annual hearing evaluations from the time that he was a new hire with the police dept in
- 200% with the most recent in 2015, Also ncluded were records from a medical
evaluation by Dr. Scott Manthel, D.Q. ENT In 2005, In February 2016 Mr, Spangler was

- gvaluated by Amanda Blake, Au.D. with Anderson Audiology which records were also

- provided. :

 After reviewlng the provided medical records It Is apparent that My, Spangler did have a
. mild to rmoderate hearing loss in his left ear and normal to mild high frequency hearing
loss in his right ear prior to-his employment with the Henderson City Police dept.
~ Howsever, in the thirteen years that Mr, Spangler has been employed as a police officer,
- hls hearlng hasg significantly decreassd bilaterally, Hearing decrease s consldered
slgnificant if a change of 10dB or more occur at ihree or more hearing thresholds,

By way of medical records review there ls & high likelihood that there Is an underlying
ondition that may be may be contributing to Mr. Spangler's hearing loss in his left ear,

Dr. Manthei [dentified a possible tumor located in the area of the left cochlear nerve, -

However, there is & high probabllity that Mr. Spangler's threshold shift may be as a
result of on the job nolse exposure.

An Independent audiology evaluation In Febryary 2016 was also provided and
eviewed, Amanda Blake, Au.D. an audiologist with Anderson Audiology also reviewad
ihe mabove mentioned medical records of which | agres with her review with the .
excoption of the MRI findings which she reported as negative, The MRI reports states
that there is a possible lesion and that the recommendation of the radiologist is to re-
Image using & higher resolution MR ir order to confirm results,
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