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OPPS 
MARGARET A. MCLETCHIE, Nevada Bar No. 10931 
MCLETCHIE SHELL LLC 
701 East Bridger Ave., Suite 520 
Las Vegas, Nevada 89101 
Telephone: (702) 728-5300 
Facsimile: (702) 425-8220 
Email: maggie@nvlitigation.com 
Attorney for Plaintiff, O.P.H. of Las Vegas, Inc.  

 
DISTRICT COURT 

CLARK COUNTY NEVADA 

O.P.H. OF LAS VEGAS, INC., 
 

Plaintiff, 
vs. 
 
 
OREGON MUTUAL INSURANCE 
COMPANY, DAVE SANDIN, AND 
SANDIN & CO., 
 

Defendants. 

 Case No.: A-12-672158-C 
 
Dept. No.: XXVI 
 
OPPOSITION TO DEFENDANTS 
DAVE SANDIN AND SANDIN & 
CO.’s MOTION FOR ADDITIONAL 
ATTORNEYS’ FEES AND COSTS 
ASSOCIATED WITH APPEAL  
 

  Plaintiff O.P.H. of Las Vegas, Inc. (“O.P.H.”), by and through its counsel of record, 

Margaret A. McLetchie of McLetchie Shell LLC, hereby submits this Opposition to 

Defendants Dave Sandin and Sandin & Co.’s (the “Sandin Defendants”) Motion for 

Attorneys’ Fees and Costs Associated With Appeal. This Opposition is supported by the 

attached memorandum of points and authorities, as well as all papers and pleadings on file 

in this matter. 

  DATED this 30th day of November, 2017. 

 
/s/ Margaret A. McLetchie      
MARGARET A. MCLETCHIE, Nevada Bar No. 10931 
MCLETCHIE SHELL LLC 
701 East Bridger Ave., Suite 520 
Las Vegas, Nevada 89101 
Attorney for Plaintiff, O.P.H. of Las Vegas, Inc.   

Case Number: A-12-672158-C

Electronically Filed
11/30/2017 5:38 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

  On October 23, 2017, following the Nevada Supreme Court’s issuance of an 

opinion affirming this Court’s grant of summary judgment to the Sandin Defendants, the 

Sandin Defendants filed a Motion for Decision on Attorneys’ Fees and Motion for Additional 

Attorneys’ Fees and Costs Associated With Appeal.1 (“Motion.”) In the first part of their 

pleading, the Sandin Defendants request this Court rule on its September 2, 2015 Motion for 

Attorneys’ Fees and Costs. (Motion, pp. 3:27-4:12; 5:1-6:4.) As noted by the Sandin 

Defendants, following a November `17, 2015 oral argument, the Court orally granted the 

Sandin Defendants’ Motion for Costs, and took the Motion for Attorneys’ Fees under 

advisement. O.P.H. relies on the arguments presented in its September 28, 2015 Opposition 

to the Motion for Attorneys’ Fees and arguments to this Court. 

  The Sandin Defendants then assert that because they made an offer of judgment to 

O.P.H. pursuant to Nevada Rule of Appellate Procedure (“NRAP”) 68 one day after this 

Court denied its motion to dismiss, they are now entitled to an award for fees and costs 

incurred after O.P.H. appealed this Court’s order granting them summary judgment. (See 

generally Motion, pp. 6-15.) Defendants’ argument, however, is premised on a 

misapplication of the factors outlined in Beattie v. Thomas, 99 Nev. 579, 668 P.2d 268 (1983) 

to the facts of this case. As the record of this matter demonstrates, O.P.H. brought its claims 

against the Sandin Defendants in good faith, and reasonably rejected an offer of judgment 

that was both premature and unreasonable. Moreover, the fees requested by the Sandin 

Defendants are neither reasonable nor justified in their amount. Accordingly, this Court 

should deny the Sandin Defendants’ Motion in its entirety. However, to the extent this Court 

is inclined to grant the Defendants’ request for fees, any such award should be reduced to 

reflect counsel’s overbilling. 

                            
1 The Sandin Defendants also filed a Memorandum of Costs and Disbursements on October 
20, 2017, seeking reimbursement of $97.92 for costs associated with O.P.H.’s appeal. O.P.H. 
filed objections to that Memorandum on November 6, 2017. 
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II. PROCEDURAL HISTORY 

  Plaintiff O.P.H. filed its initial Complaint in this matter on November 19, 2012 

naming Oregon Mutual Insurance Company (“O.M.I.”), as well as the Sandin Defendants. 

In that Complaint, O.P.H. raised claims for Fraud in the Inducement, unfair practices in 

settling claims in violation of Nev. Rev. Stat. § 686A.310, and Negligence as to the Sandin 

Defendants.  

  After service of the Complaint, the Sandin Defendants filed a Motion to Dismiss 

on December 26, 2012. This Motion was heard on February 13, 2013, and decided in the 

O.P.H.’s favor. (See Register of Actions; see also March 8, 2013 Order Denying the Sandin 

Defendants’ Motion to Dismiss).) Before discovery had begun in this case, and even before 

the Sandin Defendants filed an Answer to the O.P.H.’s Complaint, the Sandin Defendants 

served an Offer of Judgement on the O.P.H. in the amount of $2,000.00. (See Exh. C to 

Defendants’ Motion (February 14, 2013 Offer of Judgment).) Given that the parties had 

begun discovery, that O.P.H. had successfully pled its Complaint to survive a motion to 

dismiss, and that O.P.H. had not received an Answer from the Sandin Defendants, it rejected 

the Sandin Defendants’ offer of judgment. 

  On March 7, 2015, after the parties had completed discovery, the Sandin 

Defendants moved for summary judgment. O.M.I. filed its own motion for summary 

judgment on March 17, 2015. On June 26, 2015, the Court granted the Sandin Defendants’ 

motion for summary judgment. The Court also granted O.M.I.’s motion for summary 

judgment. O.P.H. then timely appealed the Court’s orders. 

  On September 14, 2017, the Nevada Supreme Court issued a decision reversing the 

Court granting of summary judgment to O.M.I., and affirming the order of summary 

judgment to the Sandin Defendants. See O.P.H. of Las Vegas, Inc. v. Oregon Mut. Ins. Co., 

401 P.3d 218 (2017). In the portion of its decision addressing O.P.H.’s claims against the 

Sandin Defendants, the Supreme Court noted that while that “an insurance broker may 

assume additional duties to its insured client in special circumstances,” the record of this case 

did not establish the Sandin Defendants took on such additional duties. Id., 401 P.3d 218, 
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223. The Supreme Court subsequently issued a remittitur on October 9, 2017.  

  In their Motion, the Sandin Defendants assert that, pursuant to Nevada Rule of Civil 

Procedure (“NRCP”) 68(f), they are entitled to attorneys’ fees because O.P.H. rejected its 

February 14, 2013 Offer of Judgment. (See generally Motion, pp. 6:5-17:18.) However, 

proper of analysis of the factors outlined by the Supreme Court in Beattie v. Thomas, 99 Nev. 

579, 668 P.2d 268 (1983), demonstrates the Sandin Defendants are not entitled to attorneys’ 

fees pursuant to NRCP 68(f).  

III. ARGUMENT 

A. Legal Standard 

  Under NRCP 68, either party in a suit may make an offer of judgment and serve it 

on another party to the case at least ten days before trial. If the party to whom the offer is 

made rejects it and then fails to obtain a more favorable judgment at trial, the district court 

may order that party to pay the offeror “reasonable attorney fees.” NRCP 68(f)(2); see also 

Nev. Rev. Stat. § 17.115(4)(d)(3). Although the decision to award such fees lies within this 

Court’s discretion, that discretion must be cabined by the Nevada Supreme Court’s 

admonition that the “purpose of NRCP 68 is to encourage settlement, it is not to force 

plaintiffs unfairly to forego legitimate claims.” Beattie v. Thomas, 99 Nev. 579, 588, 668 

P.2d 268, 274 (1983); accord Frazier v. Drake, 131 Nev. Adv. Op. 64, 357 P.3d 365, 371 

(Nev. App. 2015) (“[W]hile Nevada’s offer of judgment provisions are designed to 

encourage settlement, they should not be used as a mechanism to unfairly force plaintiffs to 

forego legitimate claims”). 

  In exercising its discretion, this Court must evaluate: 
(1) whether the plaintiffs claim was brought in good faith; (2) whether the 
defendants' offer of judgment was reasonable and in good faith in both its 
timing and amount; (3) whether the plaintiffs decision to reject the offer and 
proceed to trial was grossly unreasonable or in bad faith; and (4) whether 
the fees sought by the offeror are reasonable and justified in amount. 

Beattie, 99 Nev. at 588-89, 668 P.2d at 274; accord Trustees of Carpenters for S. Nevada 

Health & Welfare Tr. v. Better Bldg. Co., 101 Nev. 742, 746, 710 P.2d 1379, 1382 (1985). 

The Supreme Court has further advised that while the party served an offer of judgment may 
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have lost the case entirely, the timing of an NRCP 68 offer of judgment is relevant to whether 

the decision to reject was reasonable and in good faith. See Carpenters, 101 Nev. at 746, 710 

P.2d at 1382 (finding that the district court did not abuse its discretion in denying attorney’s 

fees to a party who failed to provide essential documents to the offeree at the time the offeree 

decided to reject an offer of judgment); see also Wynn v. Smith, 117 Nev. 6, 13-14, 16 P.3d 

424, 429 (2001) (holding that the trial court did not abuse its discretion in refusing attorney's 

fees to a prevailing party when the offeree required discovery to determine the liability of 

the parties and the offer of judgment was premature). 

  In this case, O.P.H.’s claims against the Sandin Defendants were brought in good 

faith. However, the offer of judgment provided by the Sandin Defendants was woefully 

premature and in an amount that would not have begun to compensate O.P.H. for the 

damages caused by its lapsed insurance policy. As such, an award of attorney's fees pursuant 

to Nev. R. Civ. P. 68 is not appropriate. 
A. The Beattie Factors Weigh Against an Award of Attorneys’ Fees and Costs 

to the Sandin Defendants. 

1. O.P.H.’s Claims Against the Sandin Defendants Were Brought in 
Good Faith. 

  In their analysis of the Beattie factors, the Sandin Defendants first assert that 

O.P.H.’s claims against them were not brought in good faith. (Motion, pp. 8:2-10:13.) To 

support this assertion, the Sandin Defendants point to two facts: that O.P.H. consented to 

judgment in their favor on one of its claims, and that they were unaware of the pending 

cancellation of O.P.H.’s insurance policy with O.M.I. (Motion, p. 8:2-11; id. at n. 2 and n. 

3.) These facts, however, are of little relevance to this Court’s determination of whether 

O.P.H. brought its claims in good faith, because both facts came to light almost six months 

after the Defendants made their offer of judgment to O.P.H.  

  With regard to the assertion that they had “no idea of the pending cancellation and 

could not have reminded O.P.H. to pay its premium,” the Defendants point to a series of 

discovery responses that they provided to O.P.H. nearly six months after the Defendants’ 

February 2013 offer of judgment. (Motion, p. 8:10-11 and n. 3.) Because these discovery 
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responses were provided so long after the Sandin Defendants’ pre-discovery offer of 

judgment, they are of no relevance to this Court’s assessment.  

  Likewise, O.P.H.’s concession to judgment on one claim against the Defendants is 

irrelevant to determining whether its claims against the Sandin Defendants were brought in 

good faith. As noted above, the Sandin Defendants moved for summary judgment on March 

7, 2015—over two years after its premature offer of judgment and after the close of 

discovery. Thus, the Court should not consider this post-offer factual development in 

determining whether O.P.H. brought its suit in good faith. 

  What is relevant to this Court’s consideration of this factor was the factual and 

procedural posture of the case at the time the Sandin Defendants made their offer of 

judgment. The Sandin Defendants made their offer of judgment on February 14, 2013. Just 

one day earlier—February 13, 2013—this Court had denied the Sandin Defendants’ Motion 

to Dismiss. At the time the Court denied the Defendants’ Motion to Dismiss, no discovery 

had taken place. As such, it is unclear how O.P.H. brought its claims in bad faith when the 

legal theory it was predicated upon had been upheld by this Court and the facts of the case 

had not yet been discovered. There is no evidence that O.P.H. acted maliciously or without 

a good faith belief that its claims were meritorious. 

  Moreover, the Nevada Supreme Court’s decision indicates that—while it was 

ultimately unsuccessful—O.P.H. had acted in good faith in brings its claims against the 

Sandin Defendants. As the Supreme Court observed, while insurance brokers do not typically 

have a fiduciary duty to their insured clients, brokers may nevertheless “assume additional 

duties” to their clients in “special circumstances.” O.P.H. of Las Vegas, Inc., 401 P.3d 218, 

223-24 (citing Gary Knapp, Annotation, Liability of Insurer or Agent of Insurer for Failure 

to Advise Insured as to Coverage Needs, 88 A.L.R. 4th 249, § 2[a] (1991)). Thus, although 

the Supreme Court ultimately found that the record of this case did not support a finding that 

the Sandin Defendants had assumed additional duties to O.P.H., O.P.H.’s claims were legally 

cognizable, and thus brought in good faith.  

/ / / 
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2. The Sandin Defendants’ Early Offer of Judgment in the Amount of 
$2,000.00 Was Unreasonable and Not in Good Faith. 

  With regard to the second Beattie factor, the Sandin Defendants contend that their 

$2,000 offer was not only reasonably timed but tendered in a reasonable amount. (Motion, 

pp. 10:14-1112.) What the defendants seem to ignore is that, in this case, a popular Las Vegas 

restaurant burned to the ground. Without money to rebuild the restaurant, O.P.H. suffered, 

and continues to suffer, hundreds of thousands of dollars in lost profits. Two thousand dollars 

would not even begin to compensate the Plaintiff for the damages suffered by having its 

insurance lapse.  Moreover, the $2,000.00 offer of judgment would not even begin to cover 

O.P.H.’s damages as assessed by Defendants’ own expert, Kevin Kirkendall. (See Motion, 

p. 11:7-9 (estimating damages at either $10,748.00 or $54,036.00).) 

  Further, the timing of the Offer of Judgment was entirely premature. The Sandin 

Defendants had not answered the Complaint at the time that the offer was presented. As such, 

O.P.H. was not given notice of the Sandin Defendants' contentions, affirmative defenses, or 

access to any allegedly exculpatory discovery. Thus, to assert that the O.P.H. should have 

accepted an inadequate offer before any opportunity to litigate the case is unreasonable. 
3. O.P.H.’s Decision to Reject the Sandin Defendants’ Offer of Judgment 

and Proceed to Discovery Was Reasonable and Made in Good Faith. 

  Again, the Sandin Defendants made their offer of judgment the day after this Court 

denied their Motion to Dismiss. In denying a motion to dismiss, the Court necessarily found 

that had sufficiently pled a legal claim on which relief could be granted. It is incongruous to 

suggest that O.P.H. could prevail on such a motion, and then accept the merest scintilla of 

their damages the next day. O.P.H.’s decision to proceed at this time was not only reasonable 

and in good faith, but the right decision at the time.  

4. The Fees Being Sought by the Sandin Defendants Are Excessive and 
Unreasonable. 

  The final Beattie factor this Court must consider is “whether the fees sought by the 

offeror are reasonable and justified in amount.” Beattie, 99 Nev. at 588-89, 668 P.2d at 274. 

Here, the Sandin Defendants are requesting $18,385.42 in attorneys’ fees for work performed 

in defending against O.P.H.’s appeal. (Motion, p. 15:21-23.) Pursuant to Brunzell v. Golden 
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Gate Nat. Bank, 455 P.2d 31, 33 (Nev. 1969), the Court must consider the following factors 

in determining whether this request is reasonable: 
(1) the qualities of the advocate: his ability, his training, education, 
experience, professional standing and skill; (2) the character of the work to 
be done: its difficulty, its intricacy, its importance, time and skill required, 
the responsibility imposed and the prominence and character of the parties 
where they affect the importance of the litigation; (3) the work actually 
performed by the lawyer: the skill, time and attention given to the work; (4) 
the result: whether the attorney was successful and what benefits were 
derived. 

  As to the first and fourth factor, O.P.H. does not contend that Ms. Lee, Mr. Kelley, 

or Mr. Wall are less than competent or unqualified to perform the job assigned to them. Nor 

does O.P.H. deny that the attorneys prevailed on appeal. However, the billing in this case 

exceeds the “character of the work” that was required by this case.  

  O.P.H. does not contest that appeals are complex. However, many of the Sandin 

Defendants’ billing entries are for work that was not complex, and were repetitive and 

unnecessary. For example, the Sandin Defendants’ billing ledger (attached to Motion as Exh. 

F) includes multiple, duplicative entries for routine procedural matters such as a July 30, 

2015 entry “Legal Analysis of notice of change of address filed by Plaintiff’s counsel (Exh. 

F, p. 1); two separate entries on August 3, 2015 for “Legal analysis” of O.P.H.’s notice of 

substitution of counsel (id.); two entries on September 10, 2015 for “Legal Analysis” of prior 

counsel’s withdrawal (id., p. 4); a September 14, 2015 entry for “Legal Analysis” of the 

Supreme Court’s electronic notification regarding that withdrawal; and two December 3, 

2015 entries for “Legal Analysis” of the briefing schedule set by the Nevada Supreme Court 

(Id., pp. 6-7.) 

  An award of $18,385.42 in attorney’s fees to the Sandin Defendants for the work 

their attorneys performed in connection with O.P.H.’s appeal is unreasonable on its face. As 

such, if this Court is inclined to grant attorney's fees despite the premature and unreasonable 

nature of the offer of judgment, O.P.H. requests that the fees be reduced by 50% to reflect 

the rampant over-billing by the Defendants’ attorneys.  

/ / / 
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IV. CONCLUSION 

  Based upon the foregoing, Plaintiff respectfully requests this Court deny the Sandin 

Defendants’ Motion for Attorney's Fees in its entirety. In the alternative, O.P.H. requests the 

Court reduce the attorney’s fees by 50% to reflect counsel’s overbilling. 

   

  DATED this 30th day of November, 2017. 

 
/s/ Margaret A. McLetchie      
MARGARET A. MCLETCHIE, Nevada Bar No. 10931 
MCLETCHIE SHELL LLC 
701 East Bridger Ave., Suite 520 
Las Vegas, Nevada 89101 
Telephone: (702) 728-5300 
Facsimile: (702) 425-8220 
Email: maggie@nvlitigation.com 
Attorney for Plaintiff, O.P.H. of Las Vegas, Inc.  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 30th day of November, 2017, pursuant to Administrative 

Order 14-2 and N.E.F.C.R. 9, I did cause a true copy of the foregoing OPPOSITION TO 

DEFENDANTS DAVE SANDIN AND SANDIN & CO.’s MOTION FOR ADDITIONAL 

ATTORNEYS’ FEES AND COSTS ASSOCIATED WITH APPEAL in O.P.H. of Las 

Vegas, Inc. v. Oregon Mutual Ins. Co., et al., Clark County District Court Case No. A-12-

672158-C, to be served electronically using the Court’s Odyssey File & Serve system, to all 

parties with an email address on record. 
 
Patricia M. Lee, Esq.     plee@hutchlegal.com 
Michael S. Kelley, Esq.     mkelley@hutchlegal.com 
HUTCHISON & STEFFEN    kchappuis@hutchlegal.com 
Peccole Professional Park    ntrautman@hutchlegal.com 
10080 West Alta Drive, Suite 200   gmaass@hutchlegal.com 
Las Vegas, NV 89145 
Attorneys for Sandin Defendants 
 
Robert W. Freeman, Esq.    kristen.freeman@lewisbrisbois.com 
Priscilla L. O’Briant, Esq.    priscilla.obriant@lewisbrisbois.com 
LEWIS BRISBOIS BISGAARD & SMITH LLP kellene.mckay@lewisbrisbois.com 
6385 South Rainbow Blvd., Suite 600   anne.cordell@lewisbrisbois.com 
Las Vegas, NV 89118  
Attorneys for Defendant Oregon Mutual, Ins. 
 
 
      /s/ Pharan Burchfield      
      Employee, McLetchie Shell LLC 
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RPLY
Patricia Lee (8287)
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
Tel: (702) 385-2500
Fax: (702) 385-2086
plee@hutchlegal.com

Attorneys for defendants
Dave Sandin and Sandin & Co.

DISTRICT COURT

CLARK COUNTY, NEVADA

O.P.H. OF LAS VEGAS, INC.,

Plaintiff,

v.

OREGON MUTUAL INSURANCE
COMPANY, DAVE SANDIN, and SANDIN
& CO.,

Defendants.

Case No.: A-12-672158-C

Dept. No.: XXVI

DEFENDANTS DAVE SANDIN AND
SANDIN & CO’S REPLY IN
SUPPORT OF THEIR MOTION
FOR DECISION ON ATTORNEYS’
FEES AND MOTION FOR
ADDITIONAL ATTORNEYS’ FEES
AND COSTS ASSOCIATED WITH
APPEAL

As a preliminary matter, Plaintiff, O.P.H. of Las Vegas, Inc.’s opposition does not

appear to oppose the Sandin Defendants’ request for a ruling on their prior motion for

attorneys’ fees and costs heard by this court more than two years ago. OPH’s failure to object

should be construed as a non-opposition on this narrow issue and the Court should in fact enter

her ruling on the Sandin Defendants’ prior motion for fees and costs.

In opposition to the Sandin Defendants’ Motion for Fees and costs, Plaintiff argues the

following: (1) that Plaintiff’s claim was brought in good faith (the first Beattie1 factor); (2) that

the offer of judgment upon which the Sandin Defendants’ Motion is predicated, was

unreasonable both as timing and amount (i.e. the second Beattie factor); (3) that the decision to

reject the offer was done in good faith (i.e. the third Beattie factor); and (4) that the fees being

1Beattie v. Thomas, 99 Nev. 579, 668 P.2d 268 (1983).

Case Number: A-12-672158-C

Electronically Filed
12/6/2017 5:08 PM
Steven D. Grierson
CLERK OF THE COURT
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sought by the Sandin Defendants are excessive and unreasonable (the fourth and final Beattie

factor). The following addresses each of these contentions in turn.

1. Plaintiff’s claims were extortionate and not made in good faith

Plaintiff’s lawsuit against the Sandin Defendants was ill-conceived from its inception.

Factually, this lawsuit is tantamount to suing ones real estate broker for failure to pay ones

mortgage and, as a result, suffering a foreclosure. It would not be the realtor’s fault that a

homeowner neglected to make their monthly mortgage payments thus triggering foreclosure,

and it certainly is not the Sandin Defendant’s fault that OPH failed to make its insurance

premium payments thus triggering a policy cancellation. Both the District Court and Nevada

Supreme Court emphatically agreed.

Plaintiff nonetheless continues to hang its hat on the fact that discovery had not yet

commenced when the Sandin Defendants’ offer of judgment was made. Plaintiff conveniently

fails to respond, however, to those portions of the Sandin Defendants’ Motion pointing out 3

material and undisputed facts, all of which were known by Plaintiff prior to even filing the

lawsuit: (1) as stated verbatim in paragraph 27 of Plaintiff’s complaint “Defendant OREGON

MUTUAL did not send a cancellation notice to Defendant Dave Sandin;” (2) as further stated

verbatim in Plaintiff’s complaint at paragraph 28 “Defendant DAVE SANDIN did not receive a

cancellation notice” and (3) the admission by Plaintiff that on August 13, 2012, prior to the

cancellation of the Policy2, Plaintiff realized that it did not make the monthly premium

payment for July. Plaintiff, however, did not contact anyone at Oregon Mutual or the Sandin

defendants regarding its failure to pay the July premium.3 Instead, Plaintiff cut a check on

August 13, 2012 to Oregon Mutual for the July premium but never mailed it before the Policy

was cancelled.4

2The policy terminated on August 16, 2012.

3 Deposition of Linda Snyder (Ex. I), at 90:7 – 95:14.

4 Id.; Payment Record of Check to Oregon Mutual Insurance Group, attached hereto as Ex. J
(SAN 000111) (authenticated by Deposition of Linda Snyder (Ex. I), at 90:7 – 95:14).
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Plaintiff knew that its policy was in jeopardy of being cancelled, before the effective

cancellation date (and thus by logical conclusion, did not need to rely on the Sandin defendants

to notify them of the policy cancellation or “remind them” to make a payment), and Plaintiff

also knew that Oregon Mutual did not supply the Sandin Defendants with the notice of

termination. This fact was recognized and touted by the Supreme Court as one of the reasons it

was denying Plaintiff’s appeal, to wit: “Oregon Mutual sent its premium billings to OPH, not

Sandin.” See written ruling from Supreme Court denying Plaintiff’s appeal at page 12,

attached hereto as Exhibit K. Accordingly, there is no possible way, under any set of facts

known to the parties, that the Sandin Defendants could have notified Plaintiff even if such a

duty existed (which it did not). All of this was known by Plaintiff before ever putting pen to

paper to craft the extortionate complaint against the Sandin Defendants.

Plaintiffs assertion that these facts “came to light almost six months after Defendants

made their offer of judgment to OPH” is disingenuous at best. Perhaps what Plaintiff meant to

write was that six months after Defendants made their offer of judgment to OPH, these facts

were revealed to the Sandin Defendants for the first time5. This should not be conflated with

what Plaintiff knew at the time the offer of judgment was made. None of these facts “came to

light” for Plaintiff, because this information was always in the exclusive knowledge of

Plaintiff. Plaintiff cannot be contending that it only learned from itself what it knew some 6

months into discovery. That would be nonsensical.

While the Court did deny the Sandin Defendants’ Motion to Dismiss, the Court was

careful to note that Nevada state court, unlike Federal Court, had a low pleading standard. See

Minutes from February 13, 2013 hearing. Moreover, Plaintiff has cited to no case law that

stands for the proposition that cases that survive a motion to dismiss under the minimal

pleading standards of Nevada, somehow are deemed to be prima facie evidence of good faith

claims. The former simply suggests that enough facts were alleged to meet each element of the

5Namely referring to the fact that Plaintiff knew that it had missed its premium payment
and had attempted to cure the same. The other material and undisputed facts were pleaded in
Plaintiff’s complaint.
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surviving claims and says nothing about the good faith nature of the party bringing them.

Black’s Law Dictionary defines good faith, in part, as “[a]n honest intention to abstain from

taking any unconscientious advantage of another, even through technicalities of law, together

with absence of all information, notice, or benefit or belief of facts which render transaction

unconscientious.” Black’s Law Dictionary, 4th Ed. (1951). Emphasis added. Here, while the

Court had to abide by its legally sworn duty to uphold the law and deny the Sandin Defendant’s

Motion to Dismiss based on the liberal pleading standards of Nevada, OPH then capitalized on

this technicality of the law to exploit these legal proceedings in an effort to wrongfully extort

funds from the Sandin Defendants. This Court should not allow Plaintiff to conflate the denial

of dismissal, without prejudice, with its own good faith as the former is in no way indicative of

the latter.

As for Plaintiff’s ill conceived appeal, it, much like its lower court papers “cites no

cases holding that an insurance broker owes a duty to monitor its insured client’s premium

payments and to alert the client when the policy is about to be canceled for nonpayment of

premiums.” See Nevada Supreme Court Ruling at 11, attached hereto as Exhibit K. In short,

Plaintiff had absolutely no legal or factual support for its claims, as noted by the District Court,

and ultimately echoed by the Nevada Supreme Court. Plaintiff knew it had neither before it

even brought its claims, yet maliciously and audaciously brought these claims against the

Sandin Defendants without regard for the astronomical amount of resources that the Sandin

Defendants would need to expend to defend them.

In sum, Plaintiff admits that it knew that it’s policy was in jeopardy of cancelling for

non-payment of its July 2012 premium, and even wrote a check with the intent of mailing it in

in order to cure the same. It was nobody’s fault other than Plaintiff’s that the check somehow

never found its way in the mail. Plaintiff further fails to explain, ever, how it expected the

Sandin Defendants to notify Plaintiff of the policy cancellation when Plaintiff admits, as early

as its initial pleading, that the Sandin Defendants never received notice of the policy

termination. In its opposition to the Sandin Defendants’ Motion to Dismiss, Plaintiff failed to

cite to even one case that would make the Sandin Defendants’ liable under any theory of

4
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recovery, and similarly failed to do so at the appellate level. This is the quintessential

definition of bad faith and the Sandin Defendants should recover their fees and costs as a result

of the same.

2. Under the circumstances, the Sandin Defendants’ offer of judgment
was reasonable as to both its timing and amount

There is no hard and fast rule as to when the presentation of an offer of judgment is

reasonable. It is a fact intensive inquiry and analyzed on a case by case basis. The Nevada

Supreme Court has stated, “the offer of judgment is a useful settlement device which should be

made available at every possible juncture where the rules allow.” Allianz Ins. Co. v. Gagnon,

109 Nev. 990, 995, 860 P.2d 720, 724 (1993). Emphasis added. The offer of judgment made

by the Sandin Defendants was made at a time at which “the rules allow.”

Moreover, this Court’s discretion with respect to the granting of attorneys’ fees

pursuant to the offer of judgment rule is substantially broad and can only be overturned if the

district court's exercise of discretion in evaluating the Beattie factors is arbitrary or

capricious. Coe v. Centeno-Alvarez, No. 57724, 2013 WL 3936512, at *1 (Nev. July 24, 2013);

Citing Uniroyal Goodrich Tire v. Mercer, 111 Nev. 318, 324, 890 P.2d 785, 789

(1995), superseded by statute on other grounds as stated in RTTC Commn'ns, LLC v. Saratoga

Flier, Inc., 121 Nev. 34, 41–42, 110 P.3d 24, 29 (2005). Importantly, no single Beattie factor is

determinative and the district court has broad discretion in awarding attorney fees so long as all

factors are considered in a non-arbitrary manner. Id. at *1.; Citing Yamaha Motor Co., U.S.A. v.

Arnoult, 114 Nev. 233, 251, 955 P.2d 661, 672 (1998).

Plaintiff repeatedly references the fact that the Sandin Defendants presented their offer

of judgment only one day after this Court denied their Motion to Dismiss. This fact is

immaterial to this court’s analysis since all of the facts constituting the bad faith nature of this

lawsuit were known to Plaintiff at the inception of the action. This is not unlike the Nevada

Supreme Court case of LaForge v. State, Univ. & Cmty. Coll. Sys. of Nevada, 116 Nev. 415,

423, 997 P.2d 130, 136 (2000); citing Bidart v. American Title, 103 Nev. 175, 179, 734 P.2d

732, 735 (1987), in which the Court upheld an award of attorneys’ fees per Rule 68.

5

APP00698



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In LaForge the appellant argued that his rejection of respondents' offer of judgment was

reasonable because respondents at the time, had not disclosed to him that they would raise the

issue preclusion defense. Appellant further argued that respondents' failure to give notice of the

issue preclusion defense prior to making the offer made their offer unreasonable in its timing.

Id. The Nevada Supreme Court rejected that argument holding respondents' failure to bring the

issue preclusion defense earlier did not constitute a withholding of information that rendered

appellant's rejection of the offer of judgment reasonable, because respondents did not actually

withhold any information from appellant. Appellant's failure to anticipate respondents' defense

does not amount to a withholding of information Id. at 424. Therefore there was no abuse of

discretion and the award of attorneys’ fees was proper.

In this case, Plaintiff brought this lawsuit against the Sandin Defendants in bad faith.

Plaintiff knew, at the time it filed its complaint, that it had neither any legal support or factual

substantiation for its claims. When this fact was affirmed by this Court by its granting of the

Sandin Defendants’ Motion for Summary Judgment, Plaintiff, once again, pushed its non-

existent claims onto the Court by filing an appeal which, once again, failed to offer any case

law or other legal support for its assertion that a broker “owes a duty to monitor its insured

client’s premium payments and to alert the client when the policy is about to be canceled for

nonpayment of premiums” See ruling denying Plaintiff’s appeal attached hereto as Exhibit K at

page 11. The Nevada Supreme Court further noted the lack of any support in the record

suggesting that the Sandin Defendants voluntarily assumed any such duties, to wit: “[T]he

record does not establish that Sandin undertook the duty OPH claims.” Id. at 12. The

complete absence of any factual evidence in the record as referenced by the Supreme Court,

speaks volumes as to the bad faith nature of Plaintiff’s claims.

Indeed, the only “evidence” put forth by Plaintiff, after tens of thousands of dollars of

discovery work was completed, was false testimony that Mr. Sandin had, on 3 other occasions

contacted Plaintiff to notify it of an impending policy cancellation. But, as noted by the

Supreme Court, “ [T]wo of the three times this occurred, Sandin was working elsewhere,

meaning the broker who provided OPH notice of impending cancellation was someone other

6
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than Sandin6.” See Exhibit K at page 12 .

Plaintiff knew all of this information, i.e. that there was no factual or legal basis for its

claims, before filing its malicious lawsuit against the Sandin Defendants. In an effort to

manufacture some untenable theory of liability predicated on “reliance” or “custom and

practice,” Plaintiff accused the Sandin Defendants of previously notifying it of 3 other

instances of pending cancellations. This representation was clearly false since it was

established that Mr. Sandin was not even Plaintiff’s insurance broker at the time Plaintiff

alleges that these notifications occurred.

Plaintiff’s claims were made in bad faith from their inception. Plaintiff knew that it did

not have any legitimate claims against the Sandin Defendants, but sued them anyway in an

effort to extort funds. These facts, all known to Plaintiff at the time the offer of judgment was

made, clearly justifies the both the timing and amount of the Sandin Defendants’ Offer.

3. The decision to reject the offer and force the Sandin Defendants to
unnecessarily incur fees and costs to defend bad faith claims was
unreasonable

For all of the same reasons articulated herein and in the Sandin Defendants’ original

and renewed motions for attorneys’ fees, Plaintiff’s decision to reject the offer and instead

force the Sandin Defendants to expend six figures to defend its frivolous claims, was done in

bad faith. It was indeed unreasonable for Plaintiff to pursue its claims when it knew it had no

legal or factual support.

4. The fees being sought by the Sandin Defendants are reasonable and
are well within the industry standard

Plaintiff argues that the fees charged by counsel for the Sandin Defendants were both

excessive and unreasonable. In support of this assertion, Plaintiff points to duplicative entries

by members of counsel’s firm. It is wroth noting, as a preliminary matter, that no one attorney

6Plaintiff appears to misrepresent the ruling by the Supreme Court by suggesting that the
Court held that “OPH had acted in good faith in brings [sic] its claims against the Sandin
Defendants”. See Plaintiff’s Opposition at 6:18-20. This language is not part of the Supreme
Court’s ruling. Indeed, there is no language whatsoever to suggest that the Plaintiff brought its
claims in good faith.
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billed more than once for any given task. Instead, Plaintiff’s chief complaint appears to be that

more than one attorney billed for certain tasks. Specifically, Plaintiff identifies 5 separate line

items (out of well over 100 billing entries) which were billed by two separate attorneys for

review of incoming papers and pleadings. See Plaintiff’s Opposition at 8:15-22. These entries

were reviewed by 2 separate attorneys because they were received, electronically, by two

separate attorneys. Even were the Court persuaded that these entries were “excessive” or

“unreasonable”, the sum total of these entries is $60.00 per reviewing attorney, or $120.00

total. Given the circumstances under which these entries were received and reviewed, and the

fact that each billing counsel’s hourly rate for the appeal was $159.00 per hour (well below the

industry standard for attorneys who have a combined total of 40 years of experience), the

amount billed for the appeal was neither excessive nor unreasonable.

5. Conclusion

Plaintiff unfairly tried to make the Sandin Defendants pay for its own negligent

conduct. It had absolutely no support for its claim in fact or in law. In an effort to manufacture

facts to support a theory of recovery based on “reliance” and/or “custom and practice,” it

falsely testified that the Sandin Defendants had notified them of pending cancellations on three

separate occasions in the past. Plaintiff either “mis-remembered” this evidence, or

manufactured it. If the former, Plaintiff should have conducted a reasonable inquiry of these

facts prior to bringing the lawsuit since it is the sole and single fact upon which it based its

claims of liability. If the latter, then bad faith is presumed.

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /
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In either event, Plaintiff’s claims were not brought in good faith and the Sandin

Defendants’ early attempts at resolution, given the substantially thin case against them, was

reasonable. Plaintiff’s rejection of the offer of judgment was unreasonable and the Sandin

Defendants should be awarded their attorneys’ fees and costs as a result.

DATED this 6th day of December, 2017.

HUTCHISON & STEFFEN, LLC

/s/Patricia Lee
_____________________________
Patricia Lee (8287)
Z. Kathryn Branson (11540)
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Attorneys for defendants
Dave Sandin and Sandin & Co.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN,
LLC. and that on this 6th day of December, 2017, I caused the above and foregoing document
entitled DEFENDANTS DAVE SANDIN AND SANDIN & CO’S REPLY IN SUPPORT
OF THEIR MOTION FOR DECISION ON ATTORNEYS’ FEES AND MOTION FOR
ADDITIONAL ATTORNEYS’ FEES AND COSTS ASSOCIATED WITH APPEAL*to
be served as follows:

9 by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

: to be served via electronic mail pursuant to the parties’ consents to electronic
service; and/or

9 pursuant to Administrative Order 14-2, N.E.F.C.R. 9, EDCR 8.05(a) and
8.05(f), to be electronically served through the Eighth Judicial District Court’s
electronic filing system, with the date and time of the electronic service
substituted for the date and place of deposit in the mail; and/or

9 to be hand-delivered;

to the attorneys listed below at the address and emails indicated below:

Margaret A. McLetchie, Esq.
Matthew J. Rashbrook, Esq.
MCCLETCHIE SHELL, LLC
701 East Bridger Ave., Ste. 520
Las Vegas, NV 89101

Attorneys for plaintiff
O.P.H. of Las Vegas Inc.

Robert Freeman, Esq.
Priscilla O’Briant, Esq.
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Ste. 600
Las Vegas, NV 89118

Attorneys for Oregon Mutual Insurance
Company

/s/Danielle Kelley
______________________________________
An employee of Hutchison & Steffen, LLC
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Las Vegas, Nevada, Tuesday, February 6, 2018 

 

[Case called at 11:16 a.m.] 

  THE COURT:  O.P.H. v Oregon Mutual Insurance.  

   MS. LEE:  Good morning, Your Honor.  Patricia Lee, bar 

number 8287, on behalf of the Sandin defendants. 

  THE COURT:  Okay.  

  MR. BLUMBERG:  Good morning, Your Honor.  Gabriel 

Blumberg, 12332, on behalf of O.P.H. 

  MS. O’BRIANT:  Priscilla O’Briant, bar number 10171, on 

behalf of Oregon Mutual Insurance. 

  THE COURT:  So this motion for fees had been brought 

previously, then the appeal happened.  What the Court had wanted to 

look at was these arguments that the fees were excessive during the 

arbitration phase of the case where their fees would have been limited to 

$3,000.  So is that unreasonable to have failed to accept the offer of 

judgment at that point in time, or if it wasn’t, should they be entitled to 

the fees based on $38,000 being incurred in a phase when there’s only 

$3,000?  And the reason that was significant was the Court of Appeals 

had just, a month or two earlier, decided Frazier v Drake, 357 P.3d 365, 

September 3rd, 2015, which went to this whole issue of offers of 

judgments and awarding attorney’s fees under them.  So that was really 

the case that was of interest to me.  And I don’t think anything new in the 

intervening period of time has really been decided. 

  So since this is kind of the last word on -- on appeals, you did 
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have -- oh, the only other one that was particularly significant, and this 

one is unpublished, but it’s a Supreme Court unpublished, is a decision 

on -- it really kind turned on whether attorney’s fees could be awarded 

for block billed entries.  And the Supreme Court said you can -- you can 

award block billed fees if you can tell what portion of each block billing 

entry was attributed to which part of the amount claimed.   

  So those were the cases that are of interest to me.  So if 

there’s anything further, then,  

   Ms. Lee? 

  MS. LEE:  Yes, Your Honor, and thank you.  As you know, we 

were here a couple of years ago on this motion for attorney’s fees, so 

we are trying to get rolling on that initial motion.  I know Your Honor did 

have a curiosity about this whole arbitration issue.  I hope that your 

research has satisfied your inquiries in that regard. 

  We still maintain that the offer was reasonable, both in its 

timing and amount again, at the time it was in arbitration, which would 

have limited their damages to $50,000.  The experts have ultimately 

opined that the damages ranged between $10,000 and $14,000, 

depending on whether or not this lease would have continued for 

O.P.H., or if the landlord were to cancel the lease.  Also, those damages 

were not apportioned.  We would have said that our, as the broker, our 

liability would have been substantially less than the actual insured. 

  And, Your Honor, and I won’t belabor the points.  We’ve gone 

through the Brunzell and Beattie factors ad nauseam, you’ve heard them 

before.  We have some new arguments, just in terms of the appeal, 
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which we are entitled to ask for under the relevant case law we cited. 

  THE COURT:  And so -- 

  MS. LEE:  But -- 

  THE COURT:  -- in your Exhibit F, this is the attorney’s fees 

from the appeal -- 

  MS. LEE:  Is that for the -- 

  THE COURT:  -- from the motion for fees and costs forward.  

It’s after the summary judgment was granted -- 

  MS. LEE:  Yes.  

  THE COURT:  -- going forward. 

  MS. LEE:  Correct. 

  THE COURT:  So -- 

  MS. LEE:  So and that -- that totaled about $18,000 for the 

entirety of the appellate process, which we would -- we would submit is 

fairly reasonable given the -- the complexity of the appeal, having to go 

back and review the entire record. You know, I don’t know, Michael Wall, 

who is the attorney from my office who handled that appeal, he usually 

doesn’t roll out of bed for less than 25 grand on an appeal. 

  THE COURT:  Um-hmm. 

  MS. LEE:  However, this client does have special rates for us.  

So the -- so the amount of fees are more than reasonable, we would 

argue, Your Honor. 

  And the only thing that I would like to just kind of put on the 

record orally is the timing.  I think the timing was the biggest issue that I 

saw raised in the opposition.  Granted, the offer of judgment was made 
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the day after Your Honor denied our motion to dismiss without  

prejudice -- 

  THE COURT:  Um-hmm. 

  MS. LEE:  -- and with reservation, I might add.  Your Honor 

was, you know, kind of lamenting the fact that we don’t apply the more 

stringent Iqbal standard here.  And perhaps if that were the case, Your 

Honor would have granted that motion.  And ultimately Your Honor went 

back at that motion for summary judgment phase and said:  You know, I 

really can’t see this being more than just a contract that was frustrated 

by the insured not paying their premiums on time. 

  So when we talk about timing, Your Honor, and I looked 

carefully at their motion -- their opposition -- 

  THE COURT:  Um-hmm. 

  MS. LEE:  -- and I see where they are conflating newly 

discovered facts that happened six months down the road after, you 

know, we had started this case.  You know, we had not filed a response 

to the pleading.  They didn’t know what our answer was going to be or 

our affirmative defenses or, you know, an exculpatory allegations. 

    However, what they -- this is what they did know before filing 

the Complaint.  First, they knew that our clients as the insurance brokers 

did not receive notice of the cancellation, of the pending cancellation.  

They put that right into their Complaint as an affirmative allegation.  

Paragraphs 26 and 27 of their Complaint says that the Sandin 

defendants were never provided notice of the cancellation, and they did 

not know about the notice of cancellation. 
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  So just as a practical matter, Your Honor, even if there was 

some kind of duty, some strained, tenuous duty, which the Supreme 

Court has said doesn’t exist, which Your Honor said doesn’t exist, which 

case law, statute, and every jurisdiction says doesn’t exist, there is no 

duty, but even if there was this duty, it was factually impossible for my 

client to give them notice of a pending cancellation because they 

themselves never had notice.  So they knew that before they filed the 

Complaint. 

  Another thing that they knew, the whole reason why Your 

Honor actually allowed this case to move forward is because they made 

this course and conduct argument.  Well, the Sandin defendants had 

done this in the past.  They had warned us that our policy was going to 

terminate, and so they had a duty to continue this course of conduct.  

Well turns out when we had deposed their person most knowledgeable 

on this issue, she said:  Well, the three previous times that they gave us 

notice were on these three specific dates.  And she gave very specific 

dates. 

  Well, that date span that she gave, my client wasn’t even their 

broker of record at the time.  He was working at another company under 

a noncompete.  In fact, he could not have been their broker.  And then 

Nevada Supreme Court acknowledged that fact and said out of two out 

of the three times that they touted, my client wasn’t even their broker of 

record during that time.  So they knew that before they filed the 

Complaint. 

  Another thing that they knew, Your Honor, is that they knew 
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that they actually knew about the termination prior to the termination 

term.  They wrote a check.  They realized that they were late on their 

July payment.  They wrote a check and for whatever reason, they never 

sent it.  So they were well aware. 

  So, you know, Your Honor, it’s just -- it’s just, you know, this 

whole climate of let’s blame everybody else for our things that we were 

supposed to take responsibility for.  If I don’t pay my mortgage and my 

home gets foreclosed on, I can’t go sue my real estate broker for not 

giving me notice that I didn’t pay my mortgage.   

  THE COURT:  Okay.  

  MS. LEE:  It’s not -- it’s not her responsibility.  So they knew 

that as well. 

  And, in fact, I wanted to point out that as far as the payment 

being missed, Steven Freudenberger testified during his deposition, 1 of 

16 that was taken in this case, 11 of which were out of state, he said:  

Had I done my work that I’m paying myself to do -- and he’s the 

president of O.P.H. or he was at the time -- that I’m paying myself to do 

to make sure that all this stuff gets paid in a timely manner, we wouldn’t 

be sitting here either.   

   So that is the procedure.  I didn’t do my job in that moment.  

That’s all I can say about that.  I mean, it’s a mishap in the company.  

There is no -- I’m not trying to blame anybody for that payment not being 

made on July 26th. 

  Well, they are trying to blame someone for that payment not 

being made.  And it looks here Mr. Freudenberger is trying to take 
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responsibility for it, but legally they’re doing the exact opposite.  They’re 

trying to put the blame on an insurance broker.  There was no basis in 

law. 

  THE COURT:  Well, I don’t understand why we’re talking 

about because that doesn’t really have anything to do with this whole 

issue of, as you point out, the Beattie -- first you look at Beattie, and 

then you look at Brunzell.  So how does that contribute -- 

  MS. LEE:  It goes to the -- 

  THE COURT:  -- to the analysis of the attorney’s fee? 

  MS. LEE:  The first Beattie factor, Your Honor, is whether or 

not they brought the claims in good faith.  And that ties to and informs 

the timing of our offer of judgment.  They brought the claims initially in 

bad faith.  So our bringing of an offer of judgment at the initiation of the 

case makes sense. It was a bad case.  They brought the claims in bad 

faith.  So it informs the timing of our motion, and that’s why I bring that 

up, Your Honor. 

  And I would also like to point out, under the -- the -- the offer 

of judgment rule is that the Nevada Supreme Court allows you to bring it 

at any point, at every possible juncture where the rules allow. 

  THE COURT:  Okay.  

  MS. LEE:  So we were not precluded.  So you can bring it as 

early as -- before you even answer the Complaint, as long as it’s not 

brought within ten days.  So there’s no hard and fast rule that says that 

just because they won a motion to dismiss, barely, that does not then 

translate into good faith, that they brought these claims in good faith.  So 
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we would say that it was reasonable in both its timing -- 

  THE COURT:  Okay.  

  MS. LEE:  -- and its amount.  And I just bring up the timing 

because that was the primary basis for the opposition, as far as I could 

tell. 

  THE COURT:  Thank you. 

  Ms. O’Briant, your client takes -- this is not relevant to your 

client. 

  MS. O’BRIANT:  No.  The only reason we appeared today is 

because they have new counsel and we wanted to make sure if there 

was any discussion about the procedural posture, that we were a part of 

it. 

  THE COURT:  Okay.  Thank you. 

  Counsel? 

  MR. BLUMBERG:  And we’d agree that Oregon Mutual has no 

role in this motion, Your Honor. 

  I think Your Honor has hit the nail right on the head.  We have 

to look at the Beattie factors and the Brunzell factors.  It’s not just the 

fact that they beat their offer of judgment. 

  THE COURT:  Uh-huh. 

  MR. BLUMBERG:  And we think the Beattie factors actually 

show that this was unreasonable in every single manner. 

  THE COURT:  Uh-huh. 

  MR. BLUMBERG:  First, the good faith claim is the first factor.  

And I think opposing Counsel somewhat misrepresented the Supreme 
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Court’s holding, which I have right here, wherein they say:  -- 

  THE COURT:  Uh-huh. 

  MR. BLUMBERG:  -- We recognize that an insurance broker 

may assume additional duties to its insured client in special 

circumstances.   

   Fortunately we found here we didn’t quite get there, but that 

doesn’t mean the claim was unreasonable when we brought it.  And it 

shows that it is actually possible to succeed on such a claim. 

  And then the second factor is the unreasonableness of the 

timing and the amount, and we think that’s where they have a huge 

issue in this case, the timing.  Opposing Counsel mentioned it.  Before 

they filed an answer, before any discovery was conducted, the only 

information we had was that we had won on a motion -- their motion to 

dismiss.  So there was some legs for our case and we didn’t see any 

reason why a $2,000 offer of judgment, when we had damages in the 

hundreds of thousands, if not more, was reasonable at all.  And we 

know that the amount is not reasonable based on the amount of work 

they put into this case.  In just the arbitration period, where if they’re 

claiming they believe this was actually subject to only a $50,000 cap 

despite our Complaint, our initial Complaint saying damages in excess 

of $50,000, they spent over thirty-five -- $35,000 defending a claim 

which they’re now going to claim should have only been valued at 

$2,000. 

  THE COURT:  Uh-huh. 

  MR. BLUMBERG:  It shows that’s disingenuous at best.  Even 
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they understood the claim wasn’t properly valued at $2,000.  It would not 

have been reasonable to expect O.P.H. to accept such an offer, 

especially that early in the case. 

  And then we also see, when we look at the Brunzell factors, 

that they actually ended up spending over a thousand hours on this 

case.  And if you look at that and then have them come back and say, 

you know, $2,000 was probably a very reasonable offer when we’ve now 

expended over a thousand hours defending this case, if the claim was 

as meritless as they say, it never should have taken a thousand hours of 

work.   

   And I think that also goes to, if Your Honor somehow does find 

the Beattie factors weigh in their favor that the Brunzell factors mandate 

that this award must be substantially reduced.  There’s no way that this 

case should have taken a thousand hours to defend if the claim was as 

meritless as they believe.  We had filed that in the initial opposition a 

couple years ago.  And I think we highlight another few points in our 

opposition to their attorney -- appellate attorney’s fees motion -- 

  THE COURT:  Right. 

  MR. BLUMBERG:  -- that we think there was some excessive 

billing that was incurred.  And while we agree that the hourly rate was 

reasonable, of course, it was discounted, it doesn’t mean that they can 

make up for the discount in the hourly rate by then charging a thousand 

hours throughout the duration of the case. 

  THE COURT:  Okay.  Thank you.  Originally the Court had 

found -- it’s my recollection, is I didn’t have my problem so much with the 
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Beattie factors as to the timing of the offer.  I mean, you can make an 

offer immediately after appearing.  One of the problems is how much is 

reasonable?  So that was my -- more my concern, was it reasonable at 

that point in time to offer $2,000? 

  But my real issue was more with the Brunzell factors.  And 

that kind of ties into this whole thing of if you’re really making a 

legitimate $2,000 offer, why would you then spend $35,000 when you 

know the most you can recover if you win at arbitration is $3,000?  So 

that was a problem for me.  And where we -- that’s why I got into these 

two cases that had just been decided earlier in 2015, I think like literally 

weeks on Frazier v Drake, before we had our hearing. 

  The first one is this whole concept of block billing. I know this 

is an unpublished decision, and for some reason an unpublished order 

shall not be regarded as precedent and shall not be set as legal 

authority, but that’s after the rule change, so I don’t know why they have 

that on there.  I think this can be decided.  And this is this concept of one 

problem with billing is block billing.  How, when you’re awarding 

attorney’s fees, can you, if it’s just like a big block of billing, say that’s 

reasonable or not? 

  But -- so when I went back and looked through all these bills, 

just because the word and appears in a billing entry, it doesn’t mean 

you’re doing two completely separate and unrelated things and billing 

one amount for it.  I mean, there’s one in here where it’s like, more 

recently, receive notice of substitution of counsel, and think something 

changed some database entry.  That’s not really two different things, 
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that’s one thing, they go together. 

  So in looking for, you know, do we have block billing problems 

here?  You know, I didn’t really see that that was a problem for us in this 

case.  It’s pretty clearly broken out and you can tell what was billed in 

the different entries. So I didn’t, in the end, really think that with respect 

to the reasonableness of their bills and, you know, were they something 

the Court could look at and say, yes, I think that’s all reasonable and 

necessary. 

   Under this case, I ended up in the end not seeing any real 

concern.  And that’s the Margaret Mary Adams 2006 Trust.  That’s why 

I -- that’s why I know about this case is it’s a trust case which was dated  

March 26th, 2015.  It is an unpublished Supreme Court decision, so I 

think that one was significant.  So I looked at -- first, I looked at it for 

that.  You know, you could maybe go through, if you want, the entire 

billing statement and pick and choose a couple of little entries.  But 

when I look at them, they’re like 0.2, so really, is it worth the time to go 

through and say, well, I can’t award this because it’s block billing when 

it’s 0.2.  I mean, it’s going to be more time to review for maybe a couple 

of hours of time than you’re going to -- you’re going to find.  It’s not cost 

effective.  There’s not enough of it. 

  This isn’t true block billing.  I mean, for true block billing, 

you’re looking at lengthy entries of, you know, I went to a deposition and 

I prepared for motion for summary judgment, and then I wrote a letter, 

eight hours, that’s block billing.  And I just didn’t see it.  So that -- my first 

concern there was gone. 
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  And then under Frazier v Drake, which was decided on 

September 3, 2015 and is reported, 357 P.3d 365, this is a Court of 

Appeals case.  This is the one that had just -- I don’t know, I think our 

hearing was in October and this had just been decided September 3rd, 

2015, so this was the one that was really of interest to me.  And again, 

they did do the analysis. You look first at your Beattie factors, then you 

look at your Brunzell factors.  And what most people know this case for, 

and that’s what I had done, is reduce the expert fees to $1500 because 

this is the case that gives our authority to say, you know, really, unless 

they testify, it’s unreasonable to charge more than $1500. 

  But there’s other stuff in here about the timing of the offer of 

judgment.  The District Court found that the offers of judgment were 

brought in good faith, that the -- the Frazier, Keys offers.  Drake’s offers 

were not reasonable or made in good faith in either timing or amount, 

and that the decisions to reject those offers were not grossly 

unreasonable or in bad faith. 

  So that’s kind of what was new in Frazier v Drake was this 

concept that if you decide to reject -- if your client decided to reject not in 

good faith, it had to be grossly unreasonable.  And that’s -- I mean, I 

thought pretty much everybody was operating in good faith here.  

Nobody -- it’s just you guys didn’t agree.  Your clients were relying on 

this course of conduct that they felt they had with their real estate  

agent -- insurance agent, which was what Ms. Lee was talking about, 

this course of conduct.  You know, ultimately the Court didn’t find that 

that standard was met.  That’s a very unusual and way outside normal 
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duties of insurance agents. 

  So, I mean, it wasn’t unreasonable to proceed, but on the 

other hand, it was certainly a reasonable offer from them because they 

just -- there is no such -- there is no such global duty.  It’s not a duty.  It’s 

just this exception from the failure to have a duty that is just a course of 

conduct if you can establish it.  It’s not technically a duty.  The point is 

there is no duty, but there is an exception.  And it’s a high burden to 

carry that the exception should apply. 

  So the problem that they found was with the -- what the 

District Court found that reasonable -- that the reasonableness of the 

offer alone supported the award of attorney’s fees, and they said that’s 

not enough.  You can’t just award everything just based on 

reasonableness, you have to go back and look at it all.  So that was the 

point in saying I’m going to -- I have to take another look at it under 

Frazier v Drake.  But it didn’t really -- it didn’t really change my opinion 

about overall, as we pointed out, that you can’t argue with the fee.  It’s a 

discounted fee, much lower than what they would normally charge. 

  But that I -- my one problem is, is with the arbitration phase.  

You know, I agree with you on the arbitration phase.  I just think if you 

make an offer of judgment for $2,000 at the arbitration phase and you 

insist it’s only -- an arbitration case, you’re only going to get $3,000 at 

the end of the process.  It just doesn’t make any sense to me.  That’s 

the only problem I ever had with it. 

  And after looking at it all over again, it’s still the only problem I 

have with it, because I looked at everything else.  I don’t see block 
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billing.  I don’t see overbilling.  It’s a discounted rate.  I just didn’t have 

any problems with any of the rest of it.  The only thing, and unfortunately 

neither of these cases address it, they only address the other factors, 

they don’t address this whole concept of is it really reasonable once 

you’ve made a $2,000 offer of judgment during a phase when you’re 

only going to get $3,000 if it stays where it is, that to me was -- that to 

me showed they really were intending to litigate the whole time.  And 

that’s fine.  That was their choice.  I think that everybody realized that it 

was a big claim. 

  And it was -- it was -- this was difficult.  This went on for 

months and months and months, going all over the country on 

depositions -- I just didn’t see anywhere where any of that was inflated. 

That’s what it took to get to the point where they could file the motion.  

And for me, it was a very arduous process, and it was hard fought the 

whole time. 

  So I can’t say that for either side the discovery phase of this 

thing was handled in any way inappropriately.  Those -- every one of 

those depositions, I thought they were relevant.  I mean, we looked at all 

of them in these motions because some of them were relevant to  

Ms. O’Briant, some of them were relevant to Ms. Lee.  They had to do 

the whole thing.  They had to be present for them.  They couldn’t pick 

and choose which ones they’d go to, it was because it was all one case.  

So for that reason, I did not see anything unreasonable.  As I said, my -- 

and they have every right to seek their appeal fees and costs.  I don’t 

think anybody really disputes that. 
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       So at this point, like I said, years later we come back 

around to it and I still feel the same way about it. I don’t -- I didn’t see 

anything in these cases.  I’m -- as I said, I don’t -- I think this is kind of 

the last word.  I haven’t seen any significant new offer of judgment cases 

come down.  Frazier v Drake is the last reported one that I could find.  

And these others are -- these other issues, like this unpublished 

Supreme Court decision on block billing, which nobody seems to know 

about, but I guess I do because it’s a trust case.  But I looked at the 

other things that they’ve raised that were problems, and I just -- I don’t 

see anything but the initial thing that was raised by your client initially, is 

why would you make an offer of judgment and then proceed to bill 

$35,000 when you knew you were only going to get back three?  I think 

that’s a legitimate question, and that’s really only ever been my problem 

with it. 

  So that would be the only amount I would be willing to take a 

look at.  And I think that they stuck with the $3,000, but anything over 

that, until that phase is over, that arbitration phase is over going forward, 

it was all necessary, every bit of it.  And it’s unfortunate.  This was -- 

that’s what I’ve said all along, it’s so unfortunate that we have this 

relatively low standard for motions to dismiss.  You’re entitled to try to 

prove your case and, unfortunately, this one just -- it was one of those 

cases that you just -- there’s no way to do it, but to go forward on all of 

these issues.  And everybody else was out of state.  I mean, I just -- I 

don’t think there’s any other way to do it.  It had to be done. 

  So I’m only reducing this by the -- I think it’s $32,000 from the 
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arbitration phase.  The rest of it, plus the appeal fees, I think are all 

perfectly warranted because, like I said, the only real case that picks 

around at offers of attorney’s fees after offers of judgment is this block 

billing case, and I didn’t see that was a problem for us here.  They didn’t 

block bill. 

  So since that’s about the only thing I think you can reduce 

fees by now, I mean, that’s the only -- in years that it’s come up is this 

objection to block billing.  Not relevant here, so nothing else I could 

really reduce it for.  

  So as we -- I would say they otherwise meet Brunzel.  Every 

other factor is fully satisfied under Brunzell.  And the only thing that they 

tell us to take a look at is block billing and, you know, it’s just not a 

problem for us. 

  So I don’t see anywhere else I could make any reductions with 

all -- and I read it.  You know, I did the -- I did not come in to be a judge 

in order to read other people’s billing statements, but it’s so important to 

the Supreme Court that we do a lot of it.  And under the guidance 

they’ve given us, I just don’t see anywhere else to reduce it but by the 

arbitration phase that I see as a legitimate question.  So I’ll take that 

reduction, but everything else up through the appeal is awarded.  I just 

didn’t see anywhere else to take a deduction. 

  MS. LEE:  Thank you, Your Honor.  I’ll prepare the order. 

  THE COURT:  Okay.  Thank you. 

  MR. BLUMBERG:  Thank you, Your Honor. 

  THE COURT:  And if you’d please direct it to Counsel. 
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  Do you even want to see it, Ms. O’Briant?  Do you want to 

review the -- 

  MS. O’BRIANT:  No, I don’t need to see it. 

  THE COURT:  Okay.  

  MS. LEE:  Okay.  All right. 

  THE COURT:  All right. 

  MS. LEE:  Thanks, Priscilla. 

  THE COURT:  Because I didn’t think you cared, but.  Okay.  

Thanks very much. 

  MS. LEE:  Thank you, Your Honor. 

  THE COURT:  Then we’ll see you guys back here.  And then 

just the only thing we have left is a calendar call in July.  I think we’re 

otherwise -- 

  MS. O’BRIANT:  Well, Your Honor, we discussed at the last 

hearing we need to -- 

  MS. LEE:  I’m sorry, Your Honor.  I have an appointment. 

  THE COURT:  You can leave.  Yeah.  Sorry 

  MS. LEE:  I’m going to just head out. 

  MS. O’BRIANT:  -- resubmit the motions in limines -- 

  THE COURT:  Uh-huh. 

  MS. O’BRIANT:  -- and motion for summary judgment 

because they have changed a little -- 

  THE COURT:  Okay.  

  MS. O’BRIANT:  -- with the remand back from the Supreme 

Court. 
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  THE COURT:  Right.  Yeah.  Yeah.    

  They told us to focus on some other things, yeah. 

  MS. O’BRIANT:  So I know we did set a deadline for MILs. 

  THE COURT:  Uh-huh. 

  MS. O’BRIANT:  I didn’t -- I reviewed all the calendar dates.  I 

didn’t see one for the motion for summary judgment, but we can get that 

on file -- 

  THE COURT:  Okay.  

  MS. O’BRIANT:  -- whenever. 

  THE COURT:  Yes.  Just working back from the calendar call 

date, we like, like 60 days in advance, if we can.  If not, 60 days before 

the actual trial stack date.  We just need some time to get everything 

briefed and have a chance to have a hearing before the actual -- 

  MS. O’BRIANT:  Is that for the motion -- 

  THE COURT:  -- deadline. 

  MS. O’BRIANT:  -- for summary judgment? 

  THE COURT:  On the summary judgment motion. 

  MS. O’BRIANT:  Okay.  

  THE COURT:  So we need, you know, we need 60 days -- 

  MS. O’BRIANT:  Two months, no problem. 

  THE COURT:  -- to look at -- to get that all through the 

process, so we don’t have to be doing a whole bunch on order 

shortening time.  So if you can just work on that -- 

  MS. O’BRIANT:  Okay.  Thank you, Your Honor. 

  THE COURT:  -- for your schedule. 
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  MR. BLUMBERG:  Thank you. 

  THE COURT:  Thank you, guys. 

 [Hearing concluded at 11:42 a.m.] 

* * * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:    I do hereby certify that I have truly and correctly transcribed the 
audio/video proceedings in the above-entitled case to the best of my ability. 
       

       
     _____________________________ 

     Martha Nelson 
     Court Recorder/Transcriber 
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DECLARATION OF GABRIEL A. BLUMBERG, ESQ. IN SUPPORT OF MOTION TO 
RECONSIDER AND/OR AMEND JUDGMENT 

I, Gabriel A. Blumberg, Esq. do hereby state and declare as follows: 

1. I am an attorney with the law firm of Dickinson Wright PLLC, counsel for 

Plaintiff O.P.H. of Las Vegas, Inc. ("O.P.H."). I am duly licensed to practice before all courts in 

the State of Nevada and I have personal knowledge of all facts addressed herein, except for those 

matters stated on information and belief, and as for those matters, I am informed and believe 

them to be true, and if called upon to testify, could and would do so. 

2. I make this declaration in support of OPH's Motion to Reconsider and/or Amend 

Judgment (the "Motion"). 

3. Attached hereto as Exhibit 1-A is a true and conect copy of the transcript of the 

February 6, 2018 hearing on the Sandin Defendants' motion for attorneys ' fees. 

~,0 
DA TED this __Jl____ day of March 2018. 

GABRIEL A. BLUMBERG, ESQ. 
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BEFORE THE HONORABLE GLORIA STURMAN, DISTRICT COURT JUDGE 
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RECORDER’S TRANSCRIPT OF HEARING 
MOTION FOR ATTORNEY’S FEES AND COSTS 
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Las Vegas, Nevada, Tuesday, February 6, 2018 

 

[Case called at 11:16 a.m.] 

  THE COURT:  O.P.H. v Oregon Mutual Insurance.  

   MS. LEE:  Good morning, Your Honor.  Patricia Lee, bar 

number 8287, on behalf of the Sandin defendants. 

  THE COURT:  Okay.  

  MR. BLUMBERG:  Good morning, Your Honor.  Gabriel 

Blumberg, 12332, on behalf of O.P.H. 

  MS. O’BRIANT:  Priscilla O’Briant, bar number 10171, on 

behalf of Oregon Mutual Insurance. 

  THE COURT:  So this motion for fees had been brought 

previously, then the appeal happened.  What the Court had wanted to 

look at was these arguments that the fees were excessive during the 

arbitration phase of the case where their fees would have been limited to 

$3,000.  So is that unreasonable to have failed to accept the offer of 

judgment at that point in time, or if it wasn’t, should they be entitled to 

the fees based on $38,000 being incurred in a phase when there’s only 

$3,000?  And the reason that was significant was the Court of Appeals 

had just, a month or two earlier, decided Frazier v Drake, 357 P.3d 365, 

September 3rd, 2015, which went to this whole issue of offers of 

judgments and awarding attorney’s fees under them.  So that was really 

the case that was of interest to me.  And I don’t think anything new in the 

intervening period of time has really been decided. 

  So since this is kind of the last word on -- on appeals, you did 
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have -- oh, the only other one that was particularly significant, and this 

one is unpublished, but it’s a Supreme Court unpublished, is a decision 

on -- it really kind turned on whether attorney’s fees could be awarded 

for block billed entries.  And the Supreme Court said you can -- you can 

award block billed fees if you can tell what portion of each block billing 

entry was attributed to which part of the amount claimed.   

  So those were the cases that are of interest to me.  So if 

there’s anything further, then,  

   Ms. Lee? 

  MS. LEE:  Yes, Your Honor, and thank you.  As you know, we 

were here a couple of years ago on this motion for attorney’s fees, so 

we are trying to get rolling on that initial motion.  I know Your Honor did 

have a curiosity about this whole arbitration issue.  I hope that your 

research has satisfied your inquiries in that regard. 

  We still maintain that the offer was reasonable, both in its 

timing and amount again, at the time it was in arbitration, which would 

have limited their damages to $50,000.  The experts have ultimately 

opined that the damages ranged between $10,000 and $14,000, 

depending on whether or not this lease would have continued for 

O.P.H., or if the landlord were to cancel the lease.  Also, those damages 

were not apportioned.  We would have said that our, as the broker, our 

liability would have been substantially less than the actual insured. 

  And, Your Honor, and I won’t belabor the points.  We’ve gone 

through the Brunzell and Beattie factors ad nauseam, you’ve heard them 

before.  We have some new arguments, just in terms of the appeal, 
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which we are entitled to ask for under the relevant case law we cited. 

  THE COURT:  And so -- 

  MS. LEE:  But -- 

  THE COURT:  -- in your Exhibit F, this is the attorney’s fees 

from the appeal -- 

  MS. LEE:  Is that for the -- 

  THE COURT:  -- from the motion for fees and costs forward.  

It’s after the summary judgment was granted -- 

  MS. LEE:  Yes.  

  THE COURT:  -- going forward. 

  MS. LEE:  Correct. 

  THE COURT:  So -- 

  MS. LEE:  So and that -- that totaled about $18,000 for the 

entirety of the appellate process, which we would -- we would submit is 

fairly reasonable given the -- the complexity of the appeal, having to go 

back and review the entire record. You know, I don’t know, Michael Wall, 

who is the attorney from my office who handled that appeal, he usually 

doesn’t roll out of bed for less than 25 grand on an appeal. 

  THE COURT:  Um-hmm. 

  MS. LEE:  However, this client does have special rates for us.  

So the -- so the amount of fees are more than reasonable, we would 

argue, Your Honor. 

  And the only thing that I would like to just kind of put on the 

record orally is the timing.  I think the timing was the biggest issue that I 

saw raised in the opposition.  Granted, the offer of judgment was made 
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the day after Your Honor denied our motion to dismiss without  

prejudice -- 

  THE COURT:  Um-hmm. 

  MS. LEE:  -- and with reservation, I might add.  Your Honor 

was, you know, kind of lamenting the fact that we don’t apply the more 

stringent Iqbal standard here.  And perhaps if that were the case, Your 

Honor would have granted that motion.  And ultimately Your Honor went 

back at that motion for summary judgment phase and said:  You know, I 

really can’t see this being more than just a contract that was frustrated 

by the insured not paying their premiums on time. 

  So when we talk about timing, Your Honor, and I looked 

carefully at their motion -- their opposition -- 

  THE COURT:  Um-hmm. 

  MS. LEE:  -- and I see where they are conflating newly 

discovered facts that happened six months down the road after, you 

know, we had started this case.  You know, we had not filed a response 

to the pleading.  They didn’t know what our answer was going to be or 

our affirmative defenses or, you know, an exculpatory allegations. 

    However, what they -- this is what they did know before filing 

the Complaint.  First, they knew that our clients as the insurance brokers 

did not receive notice of the cancellation, of the pending cancellation.  

They put that right into their Complaint as an affirmative allegation.  

Paragraphs 26 and 27 of their Complaint says that the Sandin 

defendants were never provided notice of the cancellation, and they did 

not know about the notice of cancellation. 
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  So just as a practical matter, Your Honor, even if there was 

some kind of duty, some strained, tenuous duty, which the Supreme 

Court has said doesn’t exist, which Your Honor said doesn’t exist, which 

case law, statute, and every jurisdiction says doesn’t exist, there is no 

duty, but even if there was this duty, it was factually impossible for my 

client to give them notice of a pending cancellation because they 

themselves never had notice.  So they knew that before they filed the 

Complaint. 

  Another thing that they knew, the whole reason why Your 

Honor actually allowed this case to move forward is because they made 

this course and conduct argument.  Well, the Sandin defendants had 

done this in the past.  They had warned us that our policy was going to 

terminate, and so they had a duty to continue this course of conduct.  

Well turns out when we had deposed their person most knowledgeable 

on this issue, she said:  Well, the three previous times that they gave us 

notice were on these three specific dates.  And she gave very specific 

dates. 

  Well, that date span that she gave, my client wasn’t even their 

broker of record at the time.  He was working at another company under 

a noncompete.  In fact, he could not have been their broker.  And then 

Nevada Supreme Court acknowledged that fact and said out of two out 

of the three times that they touted, my client wasn’t even their broker of 

record during that time.  So they knew that before they filed the 

Complaint. 

  Another thing that they knew, Your Honor, is that they knew 
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that they actually knew about the termination prior to the termination 

term.  They wrote a check.  They realized that they were late on their 

July payment.  They wrote a check and for whatever reason, they never 

sent it.  So they were well aware. 

  So, you know, Your Honor, it’s just -- it’s just, you know, this 

whole climate of let’s blame everybody else for our things that we were 

supposed to take responsibility for.  If I don’t pay my mortgage and my 

home gets foreclosed on, I can’t go sue my real estate broker for not 

giving me notice that I didn’t pay my mortgage.   

  THE COURT:  Okay.  

  MS. LEE:  It’s not -- it’s not her responsibility.  So they knew 

that as well. 

  And, in fact, I wanted to point out that as far as the payment 

being missed, Steven Freudenberger testified during his deposition, 1 of 

16 that was taken in this case, 11 of which were out of state, he said:  

Had I done my work that I’m paying myself to do -- and he’s the 

president of O.P.H. or he was at the time -- that I’m paying myself to do 

to make sure that all this stuff gets paid in a timely manner, we wouldn’t 

be sitting here either.   

   So that is the procedure.  I didn’t do my job in that moment.  

That’s all I can say about that.  I mean, it’s a mishap in the company.  

There is no -- I’m not trying to blame anybody for that payment not being 

made on July 26th. 

  Well, they are trying to blame someone for that payment not 

being made.  And it looks here Mr. Freudenberger is trying to take 
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responsibility for it, but legally they’re doing the exact opposite.  They’re 

trying to put the blame on an insurance broker.  There was no basis in 

law. 

  THE COURT:  Well, I don’t understand why we’re talking 

about because that doesn’t really have anything to do with this whole 

issue of, as you point out, the Beattie -- first you look at Beattie, and 

then you look at Brunzell.  So how does that contribute -- 

  MS. LEE:  It goes to the -- 

  THE COURT:  -- to the analysis of the attorney’s fee? 

  MS. LEE:  The first Beattie factor, Your Honor, is whether or 

not they brought the claims in good faith.  And that ties to and informs 

the timing of our offer of judgment.  They brought the claims initially in 

bad faith.  So our bringing of an offer of judgment at the initiation of the 

case makes sense. It was a bad case.  They brought the claims in bad 

faith.  So it informs the timing of our motion, and that’s why I bring that 

up, Your Honor. 

  And I would also like to point out, under the -- the -- the offer 

of judgment rule is that the Nevada Supreme Court allows you to bring it 

at any point, at every possible juncture where the rules allow. 

  THE COURT:  Okay.  

  MS. LEE:  So we were not precluded.  So you can bring it as 

early as -- before you even answer the Complaint, as long as it’s not 

brought within ten days.  So there’s no hard and fast rule that says that 

just because they won a motion to dismiss, barely, that does not then 

translate into good faith, that they brought these claims in good faith.  So 
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we would say that it was reasonable in both its timing -- 

  THE COURT:  Okay.  

  MS. LEE:  -- and its amount.  And I just bring up the timing 

because that was the primary basis for the opposition, as far as I could 

tell. 

  THE COURT:  Thank you. 

  Ms. O’Briant, your client takes -- this is not relevant to your 

client. 

  MS. O’BRIANT:  No.  The only reason we appeared today is 

because they have new counsel and we wanted to make sure if there 

was any discussion about the procedural posture, that we were a part of 

it. 

  THE COURT:  Okay.  Thank you. 

  Counsel? 

  MR. BLUMBERG:  And we’d agree that Oregon Mutual has no 

role in this motion, Your Honor. 

  I think Your Honor has hit the nail right on the head.  We have 

to look at the Beattie factors and the Brunzell factors.  It’s not just the 

fact that they beat their offer of judgment. 

  THE COURT:  Uh-huh. 

  MR. BLUMBERG:  And we think the Beattie factors actually 

show that this was unreasonable in every single manner. 

  THE COURT:  Uh-huh. 

  MR. BLUMBERG:  First, the good faith claim is the first factor.  

And I think opposing Counsel somewhat misrepresented the Supreme 
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Court’s holding, which I have right here, wherein they say:  -- 

  THE COURT:  Uh-huh. 

  MR. BLUMBERG:  -- We recognize that an insurance broker 

may assume additional duties to its insured client in special 

circumstances.   

   Fortunately we found here we didn’t quite get there, but that 

doesn’t mean the claim was unreasonable when we brought it.  And it 

shows that it is actually possible to succeed on such a claim. 

  And then the second factor is the unreasonableness of the 

timing and the amount, and we think that’s where they have a huge 

issue in this case, the timing.  Opposing Counsel mentioned it.  Before 

they filed an answer, before any discovery was conducted, the only 

information we had was that we had won on a motion -- their motion to 

dismiss.  So there was some legs for our case and we didn’t see any 

reason why a $2,000 offer of judgment, when we had damages in the 

hundreds of thousands, if not more, was reasonable at all.  And we 

know that the amount is not reasonable based on the amount of work 

they put into this case.  In just the arbitration period, where if they’re 

claiming they believe this was actually subject to only a $50,000 cap 

despite our Complaint, our initial Complaint saying damages in excess 

of $50,000, they spent over thirty-five -- $35,000 defending a claim 

which they’re now going to claim should have only been valued at 

$2,000. 

  THE COURT:  Uh-huh. 

  MR. BLUMBERG:  It shows that’s disingenuous at best.  Even 
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they understood the claim wasn’t properly valued at $2,000.  It would not 

have been reasonable to expect O.P.H. to accept such an offer, 

especially that early in the case. 

  And then we also see, when we look at the Brunzell factors, 

that they actually ended up spending over a thousand hours on this 

case.  And if you look at that and then have them come back and say, 

you know, $2,000 was probably a very reasonable offer when we’ve now 

expended over a thousand hours defending this case, if the claim was 

as meritless as they say, it never should have taken a thousand hours of 

work.   

   And I think that also goes to, if Your Honor somehow does find 

the Beattie factors weigh in their favor that the Brunzell factors mandate 

that this award must be substantially reduced.  There’s no way that this 

case should have taken a thousand hours to defend if the claim was as 

meritless as they believe.  We had filed that in the initial opposition a 

couple years ago.  And I think we highlight another few points in our 

opposition to their attorney -- appellate attorney’s fees motion -- 

  THE COURT:  Right. 

  MR. BLUMBERG:  -- that we think there was some excessive 

billing that was incurred.  And while we agree that the hourly rate was 

reasonable, of course, it was discounted, it doesn’t mean that they can 

make up for the discount in the hourly rate by then charging a thousand 

hours throughout the duration of the case. 

  THE COURT:  Okay.  Thank you.  Originally the Court had 

found -- it’s my recollection, is I didn’t have my problem so much with the 
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Beattie factors as to the timing of the offer.  I mean, you can make an 

offer immediately after appearing.  One of the problems is how much is 

reasonable?  So that was my -- more my concern, was it reasonable at 

that point in time to offer $2,000? 

  But my real issue was more with the Brunzell factors.  And 

that kind of ties into this whole thing of if you’re really making a 

legitimate $2,000 offer, why would you then spend $35,000 when you 

know the most you can recover if you win at arbitration is $3,000?  So 

that was a problem for me.  And where we -- that’s why I got into these 

two cases that had just been decided earlier in 2015, I think like literally 

weeks on Frazier v Drake, before we had our hearing. 

  The first one is this whole concept of block billing. I know this 

is an unpublished decision, and for some reason an unpublished order 

shall not be regarded as precedent and shall not be set as legal 

authority, but that’s after the rule change, so I don’t know why they have 

that on there.  I think this can be decided.  And this is this concept of one 

problem with billing is block billing.  How, when you’re awarding 

attorney’s fees, can you, if it’s just like a big block of billing, say that’s 

reasonable or not? 

  But -- so when I went back and looked through all these bills, 

just because the word and appears in a billing entry, it doesn’t mean 

you’re doing two completely separate and unrelated things and billing 

one amount for it.  I mean, there’s one in here where it’s like, more 

recently, receive notice of substitution of counsel, and think something 

changed some database entry.  That’s not really two different things, 
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that’s one thing, they go together. 

  So in looking for, you know, do we have block billing problems 

here?  You know, I didn’t really see that that was a problem for us in this 

case.  It’s pretty clearly broken out and you can tell what was billed in 

the different entries. So I didn’t, in the end, really think that with respect 

to the reasonableness of their bills and, you know, were they something 

the Court could look at and say, yes, I think that’s all reasonable and 

necessary. 

   Under this case, I ended up in the end not seeing any real 

concern.  And that’s the Margaret Mary Adams 2006 Trust.  That’s why 

I -- that’s why I know about this case is it’s a trust case which was dated  

March 26th, 2015.  It is an unpublished Supreme Court decision, so I 

think that one was significant.  So I looked at -- first, I looked at it for 

that.  You know, you could maybe go through, if you want, the entire 

billing statement and pick and choose a couple of little entries.  But 

when I look at them, they’re like 0.2, so really, is it worth the time to go 

through and say, well, I can’t award this because it’s block billing when 

it’s 0.2.  I mean, it’s going to be more time to review for maybe a couple 

of hours of time than you’re going to -- you’re going to find.  It’s not cost 

effective.  There’s not enough of it. 

  This isn’t true block billing.  I mean, for true block billing, 

you’re looking at lengthy entries of, you know, I went to a deposition and 

I prepared for motion for summary judgment, and then I wrote a letter, 

eight hours, that’s block billing.  And I just didn’t see it.  So that -- my first 

concern there was gone. 
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  And then under Frazier v Drake, which was decided on 

September 3, 2015 and is reported, 357 P.3d 365, this is a Court of 

Appeals case.  This is the one that had just -- I don’t know, I think our 

hearing was in October and this had just been decided September 3rd, 

2015, so this was the one that was really of interest to me.  And again, 

they did do the analysis. You look first at your Beattie factors, then you 

look at your Brunzell factors.  And what most people know this case for, 

and that’s what I had done, is reduce the expert fees to $1500 because 

this is the case that gives our authority to say, you know, really, unless 

they testify, it’s unreasonable to charge more than $1500. 

  But there’s other stuff in here about the timing of the offer of 

judgment.  The District Court found that the offers of judgment were 

brought in good faith, that the -- the Frazier, Keys offers.  Drake’s offers 

were not reasonable or made in good faith in either timing or amount, 

and that the decisions to reject those offers were not grossly 

unreasonable or in bad faith. 

  So that’s kind of what was new in Frazier v Drake was this 

concept that if you decide to reject -- if your client decided to reject not in 

good faith, it had to be grossly unreasonable.  And that’s -- I mean, I 

thought pretty much everybody was operating in good faith here.  

Nobody -- it’s just you guys didn’t agree.  Your clients were relying on 

this course of conduct that they felt they had with their real estate  

agent -- insurance agent, which was what Ms. Lee was talking about, 

this course of conduct.  You know, ultimately the Court didn’t find that 

that standard was met.  That’s a very unusual and way outside normal 
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duties of insurance agents. 

  So, I mean, it wasn’t unreasonable to proceed, but on the 

other hand, it was certainly a reasonable offer from them because they 

just -- there is no such -- there is no such global duty.  It’s not a duty.  It’s 

just this exception from the failure to have a duty that is just a course of 

conduct if you can establish it.  It’s not technically a duty.  The point is 

there is no duty, but there is an exception.  And it’s a high burden to 

carry that the exception should apply. 

  So the problem that they found was with the -- what the 

District Court found that reasonable -- that the reasonableness of the 

offer alone supported the award of attorney’s fees, and they said that’s 

not enough.  You can’t just award everything just based on 

reasonableness, you have to go back and look at it all.  So that was the 

point in saying I’m going to -- I have to take another look at it under 

Frazier v Drake.  But it didn’t really -- it didn’t really change my opinion 

about overall, as we pointed out, that you can’t argue with the fee.  It’s a 

discounted fee, much lower than what they would normally charge. 

  But that I -- my one problem is, is with the arbitration phase.  

You know, I agree with you on the arbitration phase.  I just think if you 

make an offer of judgment for $2,000 at the arbitration phase and you 

insist it’s only -- an arbitration case, you’re only going to get $3,000 at 

the end of the process.  It just doesn’t make any sense to me.  That’s 

the only problem I ever had with it. 

  And after looking at it all over again, it’s still the only problem I 

have with it, because I looked at everything else.  I don’t see block 
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billing.  I don’t see overbilling.  It’s a discounted rate.  I just didn’t have 

any problems with any of the rest of it.  The only thing, and unfortunately 

neither of these cases address it, they only address the other factors, 

they don’t address this whole concept of is it really reasonable once 

you’ve made a $2,000 offer of judgment during a phase when you’re 

only going to get $3,000 if it stays where it is, that to me was -- that to 

me showed they really were intending to litigate the whole time.  And 

that’s fine.  That was their choice.  I think that everybody realized that it 

was a big claim. 

  And it was -- it was -- this was difficult.  This went on for 

months and months and months, going all over the country on 

depositions -- I just didn’t see anywhere where any of that was inflated. 

That’s what it took to get to the point where they could file the motion.  

And for me, it was a very arduous process, and it was hard fought the 

whole time. 

  So I can’t say that for either side the discovery phase of this 

thing was handled in any way inappropriately.  Those -- every one of 

those depositions, I thought they were relevant.  I mean, we looked at all 

of them in these motions because some of them were relevant to  

Ms. O’Briant, some of them were relevant to Ms. Lee.  They had to do 

the whole thing.  They had to be present for them.  They couldn’t pick 

and choose which ones they’d go to, it was because it was all one case.  

So for that reason, I did not see anything unreasonable.  As I said, my -- 

and they have every right to seek their appeal fees and costs.  I don’t 

think anybody really disputes that. 
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       So at this point, like I said, years later we come back 

around to it and I still feel the same way about it. I don’t -- I didn’t see 

anything in these cases.  I’m -- as I said, I don’t -- I think this is kind of 

the last word.  I haven’t seen any significant new offer of judgment cases 

come down.  Frazier v Drake is the last reported one that I could find.  

And these others are -- these other issues, like this unpublished 

Supreme Court decision on block billing, which nobody seems to know 

about, but I guess I do because it’s a trust case.  But I looked at the 

other things that they’ve raised that were problems, and I just -- I don’t 

see anything but the initial thing that was raised by your client initially, is 

why would you make an offer of judgment and then proceed to bill 

$35,000 when you knew you were only going to get back three?  I think 

that’s a legitimate question, and that’s really only ever been my problem 

with it. 

  So that would be the only amount I would be willing to take a 

look at.  And I think that they stuck with the $3,000, but anything over 

that, until that phase is over, that arbitration phase is over going forward, 

it was all necessary, every bit of it.  And it’s unfortunate.  This was -- 

that’s what I’ve said all along, it’s so unfortunate that we have this 

relatively low standard for motions to dismiss.  You’re entitled to try to 

prove your case and, unfortunately, this one just -- it was one of those 

cases that you just -- there’s no way to do it, but to go forward on all of 

these issues.  And everybody else was out of state.  I mean, I just -- I 

don’t think there’s any other way to do it.  It had to be done. 

  So I’m only reducing this by the -- I think it’s $32,000 from the 
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arbitration phase.  The rest of it, plus the appeal fees, I think are all 

perfectly warranted because, like I said, the only real case that picks 

around at offers of attorney’s fees after offers of judgment is this block 

billing case, and I didn’t see that was a problem for us here.  They didn’t 

block bill. 

  So since that’s about the only thing I think you can reduce 

fees by now, I mean, that’s the only -- in years that it’s come up is this 

objection to block billing.  Not relevant here, so nothing else I could 

really reduce it for.  

  So as we -- I would say they otherwise meet Brunzel.  Every 

other factor is fully satisfied under Brunzell.  And the only thing that they 

tell us to take a look at is block billing and, you know, it’s just not a 

problem for us. 

  So I don’t see anywhere else I could make any reductions with 

all -- and I read it.  You know, I did the -- I did not come in to be a judge 

in order to read other people’s billing statements, but it’s so important to 

the Supreme Court that we do a lot of it.  And under the guidance 

they’ve given us, I just don’t see anywhere else to reduce it but by the 

arbitration phase that I see as a legitimate question.  So I’ll take that 

reduction, but everything else up through the appeal is awarded.  I just 

didn’t see anywhere else to take a deduction. 

  MS. LEE:  Thank you, Your Honor.  I’ll prepare the order. 

  THE COURT:  Okay.  Thank you. 

  MR. BLUMBERG:  Thank you, Your Honor. 

  THE COURT:  And if you’d please direct it to Counsel. 
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  Do you even want to see it, Ms. O’Briant?  Do you want to 

review the -- 

  MS. O’BRIANT:  No, I don’t need to see it. 

  THE COURT:  Okay.  

  MS. LEE:  Okay.  All right. 

  THE COURT:  All right. 

  MS. LEE:  Thanks, Priscilla. 

  THE COURT:  Because I didn’t think you cared, but.  Okay.  

Thanks very much. 

  MS. LEE:  Thank you, Your Honor. 

  THE COURT:  Then we’ll see you guys back here.  And then 

just the only thing we have left is a calendar call in July.  I think we’re 

otherwise -- 

  MS. O’BRIANT:  Well, Your Honor, we discussed at the last 

hearing we need to -- 

  MS. LEE:  I’m sorry, Your Honor.  I have an appointment. 

  THE COURT:  You can leave.  Yeah.  Sorry 

  MS. LEE:  I’m going to just head out. 

  MS. O’BRIANT:  -- resubmit the motions in limines -- 

  THE COURT:  Uh-huh. 

  MS. O’BRIANT:  -- and motion for summary judgment 

because they have changed a little -- 

  THE COURT:  Okay.  

  MS. O’BRIANT:  -- with the remand back from the Supreme 

Court. 
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  THE COURT:  Right.  Yeah.  Yeah.    

  They told us to focus on some other things, yeah. 

  MS. O’BRIANT:  So I know we did set a deadline for MILs. 

  THE COURT:  Uh-huh. 

  MS. O’BRIANT:  I didn’t -- I reviewed all the calendar dates.  I 

didn’t see one for the motion for summary judgment, but we can get that 

on file -- 

  THE COURT:  Okay.  

  MS. O’BRIANT:  -- whenever. 

  THE COURT:  Yes.  Just working back from the calendar call 

date, we like, like 60 days in advance, if we can.  If not, 60 days before 

the actual trial stack date.  We just need some time to get everything 

briefed and have a chance to have a hearing before the actual -- 

  MS. O’BRIANT:  Is that for the motion -- 

  THE COURT:  -- deadline. 

  MS. O’BRIANT:  -- for summary judgment? 

  THE COURT:  On the summary judgment motion. 

  MS. O’BRIANT:  Okay.  

  THE COURT:  So we need, you know, we need 60 days -- 

  MS. O’BRIANT:  Two months, no problem. 

  THE COURT:  -- to look at -- to get that all through the 

process, so we don’t have to be doing a whole bunch on order 

shortening time.  So if you can just work on that -- 

  MS. O’BRIANT:  Okay.  Thank you, Your Honor. 

  THE COURT:  -- for your schedule. 
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  MR. BLUMBERG:  Thank you. 

  THE COURT:  Thank you, guys. 

 [Hearing concluded at 11:42 a.m.] 

* * * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:    I do hereby certify that I have truly and correctly transcribed the 
audio/video proceedings in the above-entitled case to the best of my ability. 
       

       
     _____________________________ 

     Martha Nelson 
     Court Recorder/Transcriber 
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Las Vegas, Nevada, Tuesday, May 1, 2018 

 

[Case called at 9:18 a.m.] 

THE COURT:  All right.  Good morning.   

MS. LEE:  Good morning, Your Honor.  

MS. BLUMBERG:  Good Morning, Your Honor.  Gabriel 

Blumberg on behalf of Plaintiff, OPH. 

MS. LEE:  And Patricia Lee on behalf of the Sandin 

Defendants.  Bar Number 8287. 

THE COURT:  Good morning.  All right.  This is a motion for 

reconsideration.   

MR. BLUMBERG:  It is.  Thank you, Your Honor.  We're here 

today because we think that the award of attorney fees under Beatty 

Factors was incorrect in favor of the Sandin defendants.  We think one 

of the key things at issue here is determining whether or not that offer 

of judgment was worth awarding attorney's fees at the time it was 

made.   

We understand we're many years later now and what you 

know now may change your opinion, but the key in these situations is 

at the time the offer was made, was it reasonable?  Did OPH have a 

good-faith basis in pursuing its claims?  And did OPH -- was OPH 

grossly unreasonable in declining that offer of judgment.  And we think 

all three of those factors cannot be satisfied here unless the award of 

attorney's fees simply cannot stand here.     

  We think the transcript in the case from the original hearing 
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we had demonstrates that this Court found that OPH pursued its claims 

in good faith and that it was not grossly unreasonable for OPH to 

decline a $2,000 offer of judgment.  The only sticking point that I 

believe this Court had was that it found that the $2,000 offer of 

judgment was reasonable in time and amount, which we simply think 

cannot withstand scrutiny in this matter when you look at the time the 

offer was made.   

  Here that offer was made the day after the Sandin 

defendants had lost a motion to dismiss.  So at this point, the only 

thing in OPH's knowledge is they have claims.  They come in here 

having their entire business destroyed by a fire.  They file the 

complaint, which on its face said they're seeking damages in excess of 

$50,000.  They've already spent more than $2,000 in fees filing the 

complaint and arguing the motion to dismiss, which they prevailed on.  

And then before any discovery commences, they receive this $2,000 

offer of judgment, which I submit there's not a single person in this 

courtroom or county who would even hesitate to even consider that 

offer because it's so unreasonable in timing, amont, and just general 

concept as to what the damages are in this case and why anybody 

would accept that. 

  And I think that leads to the bigger issue here, which is 

policy reason-wise if this Court were to award attorney's fees on such a 

nominal offer of judgment, before discovery commences when 

damages are well in excess of that amount, this Court would basically 

be turning the Supreme Court precedent on its head, which says you 
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can't use these offer of judgments as a penalty.  You can't use them to 

force Plaintiffs into submission of forgoing their claims.  You simply 

need to have an offer of judgment if it's ever going to be a basis for 

attorney's fees, it has to make a plaintiff think, say hey, is this a 

reasonable offer, should I even consider this. 

  And that simply couldn't have been the case here, Your 

Honor.  I mean otherwise every single attorney in this courtroom is 

going to start filing motions to dismiss.   Either they're going to win the 

motion to dismiss or they'll lose.  They'll submit a 1,000 - $2,000 offer 

of judgment that they have no belief will ever be accepted, but they're 

going to do it because they're then going to then put the Plaintiff on the 

hook for hundreds of thousand dollars in attorney's fees and therefore 

enforce a penalty which is going to make every plaintiff forego 

legitimate claims which I simply don't think is what the Supreme Court 

intended when they instituted the Beatty Factors.   

THE COURT:  Ms. Lee?  

MS. LEE:  Thank you, your Honor.  On a motion for 

reconsideration counsel needs to show that you misapplied the law.  I 

didn't hear counsel say that you misapplied the law.  When he came up 

here, he just debated with your discretion, basically.  He was saying 

you made the wrong decision.   

He's not saying that you misapplied the Beatty Factors, 

which is what they said in their motion.  The record is clear, Your 

Honor, and it will not be disturbed on appeal unless there is no 

evidence to support your decision in the record.  What counsel is trying 
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to do is make you articulate your reasoning under every single Beatty 

Factor, which is not only not required, but it's expressly not required by 

the Supreme Court.  It said over and over again you don't have to 

articulate your reasoning as long as there's ample support in the record 

for your decision.  And Your Honor, there was. 

At the time that my clients made their offer of judgment, 

this case was in arbitration, which means that the amount would have 

been capped at $50,000.  So we made an offer of judgment for $2,000, 

and we made it early because we knew this case was ridiculous.  What 

they did was -- unfortunately, yes, their business burned down, but 

they didn't pay their insurance premiums and that's the only reason 

they didn't get coverage, not because the broker, who put these two 

people together, the insurance agency and the Plaintiff, did anything 

wrong.   

What they said is they were trying to create a duty that did 

not exist in the law, which is that the Sandin defendants must inform 

the Plaintiff that their insurance is going to be cancelled because they 

didn't pay their premiums.  And then they tried to say well, this was a 

course in conduct thing.  He had done it in the past.  Although, there's 

no duty in the law, they created this duty because he had warned us 

before.  Well, then we get through the depositions and we find out that 

the Sandin -- Dave Sandin, who is the person they said they relied on 

99.9 percent of the time is what they said in their opposition to our 

motion for summary judgment.   

He couldn't have advised him on the dates that they said he 
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advised them because he wasn't even their broker of record at that 

time.  He was at another firm, under a non-compete.  Linda Schneider 

(phonetic) testified to that.  And so they had absolutely no good-faith 

basis for bringing this lawsuit.  They actually knew that their premium 

was late.  They knew it was late.  They wrote the check out to pay the 

premium and for some reason, they didn't tender that check.  And 

somehow that is the broker's fault?  Even the president of the company 

says I'm not trying to blame anyone for us not paying our premium.  

Well, then what are you doing suing my client?   

It was a ridiculous lawsuit.  And Your Honor even gave 

strong admonitions at the time of motion to dismiss and I understand, 

and appreciate counsel was not counsel of record at that time.  Your 

Honor gave very strong admonitions warning the other side.  I'm not 

sure how you're going to make this burden work because it's just a 

duty that doesn't exist.  However, because we are constrained, Your 

Honor was constrained, by the very low standard of a motion to 

dismiss.  This is not Federal Court where we have the higher Iqbal 

standard.  I don't think it would have survived that.   And Your Honor 

warned them.  It's going to be a difficult case for you to approve. 

  And so we did it early because we knew we would have to 

spend hundreds and thousands of dollars to defend this ridiculous 

lawsuit.  It was absolutely asinine, which is why the offer was so early.  

And the rules permit it, Your Honor.  There's no de facto, if you submit 

your offer of judgment prior to discovery starting that it's per say 

unreasonable.  There's no prima facie unreasonableness about when 
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we served it.  It was within the times -- within the time allotted by the 

rules.  And therefore, Your Honor can say that it was reasonable. 

  And as far as the amount, as we saw in the Max Baer  case, 

it can be a token amount if the claims were bought in bad faith.  And by 

the way, the first Beatty Factor and the third Beatty Factor should be 

kept separate.  They're not the same thing.   

  The first Beatty factor is whether or not they brought the 

claims in the first instance in good faith.  And we would say no.  Now, 

when they file their reply brief, you see for the first time -- well, actually 

in their Supreme Court brief.  My Supreme Court brief they say oh, 

actually it wasn't David Sandin who was giving us this information.  It 

was Anthony Sandin, the son.  This was never, ever, ever alleged at 

any point throughout the two-year litigation.  We deposed everybody.  

Anthony Sandin's name did not come out of anyone's mouth in terms 

of he was the one that was giving them this notification of cancellation 

at the behest of his father, Dave Sandin.  That is a new allegation that 

was raised for the first time on appeal, which was soundly rejected by 

the Supreme Court as indicated by its written order, which it didn't 

mention that at all.   

  In fact, the Supreme Court looked at it and said, yeah, Dave 

Sandin couldn't have given them any notice of the cancellation because 

he wasn't broker of the record.   

  So it was a really, really bad idea, Your Honor, to sue our 

clients.  And I wanted to make sure that my clients got the full benefit 

of their offer of judgment because they knew that it was ridiculous.  
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This case was forced upon my clients, then we do our motion for 

summary judgment.  We win.  They try to get another bite of the apple 

by appealing, which is their right.  They lose again.  Then we ask for 

our attorney's fees for the appeal and revisit our motion for attorney's 

fees filed two years earlier.  And then after two years of consideration, 

Your Honor, you've read all the papers, you've read all the pleadings.  

We've incorporated the motions for summary judgment into our 

papers by reference.  The record is replete with support for your 

decision and that is all that is required, Your Honor. 

  You do not have to go through each factor and articulate 

your basis for each factor so long as the record supports it.  There is no 

abuse of discretion.  Your Honor got it right.  And we ask that you do 

not change your decision based on the dissatisfaction of opposing 

counsel.  Thank you. 

THE COURT:  Thank you.   

MR. BLUMBERG:  Thank you.  Your Honor, I think we'll start 

with a couple of the factual issues opposing counsel raised, not that I 

think they're terribly relevant, but just so the record's clear.  She spent 

a lot of time on this issue of whether Sandin was the insurance broker 

at the time or this is an issue that's been first raised on appeal.  I think 

the record clearly dispels it.   

  If you look at the motion in limine filed in this case by the 

Sandin defendant, they specifically state Dave Sandin, Anthony Sandin, 

and Sandin and Co. have worked on Plaintiff's account since 2010.  

Sandin and Co. and Anthony Sandin's respective Nevada licenses 
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expired on June 1st, 2013.  It's clear they knew that was an issue.  

We're not bringing it up now.   

  The point, that that I guess ultimately gets to is they knew 

they were the broker for OPH, one of the Sandins, or Sandin and 

company during the time of this case.  Whether or not they believe they 

had a duty, I understand they don't think they did, but the Supreme 

Court case law not only -- that ultimately ended in this case with the 

Supreme Court saying it is possible that a duty may exist.  There's case 

law from 2013 which has been cited by the Sandin defendant in this 

case in Flaherty versus Kelly where this Supreme Court in Nevada said 

many jurisdictions recognize that insurance brokers may assume 

additional duties in special circumstances.  OPH believed those special 

circumstances existed here.  They thought they had a good-faith basis 

for pursuing their claims.  That was reflected in Your Honor's 

statements during the hearing on the initial attorney's fees where Your 

Honor stated you believe that OPH was reasonable in pursuing its 

claims or thought it was pursuing its claims in good faith.  That is the 

first Beatty Factor. 

  The third Beatty Factor, I don't think there's been any 

argument as I think they concede that it wasn't grossly unreasonable 

for OPH to reject that $2,000 offer of judgment.  So really the only 

factor this Court could possibly find in favor of them is on the second 

Beatty Factor and we think the Court misapplied the law which is the 

governing standard, and I think that's clear from the Max Bear case that 

opposing counsel spoke about early here.  And I think that goes exactly 
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to the timing and amount argument.   

  In that case there was a $1,000 offer of judgment where it 

was made after the close of discovery.  And the Court was pretty clear 

that that is a huge distinction to make whether or not it comes before 

or after the close of discovery.  Yes, the rule says you can make it any 

time, but if you're going to make it before any discovery happens or 

before anyone has really moved forward in the case, you have to make 

an offer that is going to make someone pause and forego their entire 

case the day it first begins, which the $2,000 offer of judgment here 

simply didn't do.   

  And this arbitration issue they keep raising, obviously, prior 

counsel stated on the face of this complaint, they sought exemption 

from arbitration.  The damages were in excess of 50 grand.  I think 

everybody knew the damages had to be that large given that entire 

business was shut down from a fire that destroyed a restaurant.  So I 

don't think it's reasonable for them to come in here and say I think the 

damages had to be that low so the offer of judgment is reasonable.  

There's no way that a business owner who loses his entire business is 

going to even hesitate and consider an offer of $2,000 the day after this 

Court tells him he can proceed with his claims. 

  It's simply unreasonable.  It imposes a penalty directly 

contrary to what the Beatty Factor set out to avoid.  And it would set 

horribly precedent in this court, Your Honor, to allow Defendants, who 

lose on a motion to dismiss, to instantly accrue their entire attorney's 

fees by submitting an offer of judgment they know has no basis or 

APP00873



 

-11- 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

chance of being accepted.   

THE COURT:  Okay.  Well, I have always said -- and I think 

because I am familiar with the law that says an insurance broker may 

assume duties, they have to do so in some affirmative manner.    

And that was the problem in this case.  And at the time of 

the motion to dismiss, again with our low standard, I feel that the Court 

was pretty clear that this is only because we've got the Nevada 

standard and not the Federal standard, you wouldn't have passed 

muster under the Federal standard, but if you wish to proceed, I felt -- 

while I may not have used these words, I feel that it was pretty clear 

from this record, that you did so at your own risk or your client did.   

I mean, you were not counsel of record and your client was 

on notice of the response of the Sandin defendants.  Their motion to 

dismiss was very thorough on why this case was just never going to 

reach the affirmative standard necessary to show that a duty had been 

assumed.  That was on the record from the beginning.  They put you 

on notice after they were not successful in having the case dismissed 

that they felt confident in their position.   

And I never said that I thought that that was -- that it was a 

reasonable decision to reject the offer.  I felt it was a choice that was 

made by OPH to take the risk.  They were on notice that they had a 

substantial risk before them it was going to be a tough fight and if they 

proceeded with the Sandin defendants, you know, there's a risk.  And 

that's, I'm assuming, the decision analysis that they followed and 

determined that it was worth the risk to proceed.   
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  I never said that I thought it was reasonable to reject that 

offer.  I never said that.  I did do some digesting on the amount of the 

award.  I felt overall the fees were reasonable, but technically and 

arguably OPH advanced the theory that until we were out of arbitration, 

there was a limitation on what they could expect to receive.  And so the 

Court agreed with that and limited their recovery to the amount that is 

allowed in an arbitration case. 

  As you indicated, I don't think there was ever any indication 

that this case was going to stay in arbitration, but because all of this 

part of the case, the motion to dismiss was, as I said, thoroughly 

briefed.  There is a lot of fees related to that early stage of the case, 

which I felt was on them at that point.  They chose to do that that early 

in the case, okay fine.  It limited their fees for recovery until they were 

out of the arbitration.  I think that amounted to about a $30,000 cut in 

their request. 

  But I don't believe, and I -- you'd have to point me to a 

place where anywhere where I said that I felt that it was reasonable to 

reject that offer.  I never said that.  I said it -- I felt it was good faith to 

plead it after you read the motion to dismiss, they're on notice of the 

risk and the difficulty they were going to have in proving Mr. Sandin 

had assumed any obligations.  He was right up front in I think 

substantial affidavits in support of the motion to dismiss, should have 

put your client on notice of the risk in going forward.  It was their 

choice.  They took that risk.  But I think there were on full notice of what 

they were taking on. 
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  So I never said it was good faith to not accept the award.  I 

never said it.  It's good faith to bring the case once you see their 

response, then it's on you if you choose to go forward or not.  I never 

said it was good faith to reject the offer. 

  So for that reason, that's why I did what I did.  I don't think 

any of that is an error in the application of the law.  And I think we're all 

pretty much in agreement with facts.  I don't think there's been any 

change to the facts.  It's just a question of applying the Beatty Factors.  

And I think that it may have been a little unclear why I did it the way I 

did it.  I don't think under the Beatty Factors are required to lay it out, 

you know, in a lot of detail.  But if you want it on the record, there it is.  

  So I'm going to reject the motion to amend -- reconsider or 

amend a judgment.  I believe that it was appropriate, as I said.   

  With respect to reconsidering, I don't think there's any basis 

to reconsider either as a matter of law and certainly not as a matter of 

fact. 

  With respect to amending as in adjusting the award, I think 

the award -- the adjustment that was due and owing to OPH was their 

point was valid, that at the point in which the offer was made, they 

were limited in what they could hope to recover through an arbitration 

process.  So that was why the adjustment was made. 

  I didn't really see any other adjustment.  I didn't see any 

problems with the billing, no over billing, no double billing.  I just really 

did not see any other problems with the fees as requested.  And 

certainly, I think it could have been more.  I believe, as I recall, Ms. Lee 
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did this on an adjusted rate as a courtesy to this particular client.  It's 

actually pretty far below what she normally would have been charging.  

So I felt that in and of itself was enough of an adjustment that I didn't 

make any other adjustments.   

  So I see nothing that would show me that I need to 

otherwise amend the judgment.  So for that reason I'm going to deny 

both requests.   

  Ms. Lee, are you going to do the order?  

MS. LEE:  I can do it, Your Honor. 

THE COURT:  Would you please show it to counsel? 

MS. LEE:  Absolutely. 

THE COURT:  Thank you. 

MS. LEE:  Thank you, Your Honor. 

MR. BLUMBERG:  Thank you, Your Honor.   

[Proceedings concluded at 9:37 a.m.] 
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