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Attomeis for Defendants Barrick Gold Corporation and Barrick 
Goldstrtke Mines Inc. 

IN TIIE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEV ADA 

BULLION MONARCH MINING, INC., 

Plaintiff, 

Case No. CV-N-08-00227-ECR-VPC 

DECLARATION OF SYBIL E. 
VEENMAN IN SUPPORT OF RULE 
12(b)(2) MOTION TO DISMISS ALL 
CLAIMS AGAINST BARRICK GOLD 
CORPORATION FOR LACK OF 
PERSONAL JURISDICTION 

V, 

NEWMONT USA LTD., et al., 

Defendants. 

I, Sybil E. Veerunan, declare to the best ofmy knowledge as follows: 

1. I am over the age of eighteen years old, and I am authorized to make this 

declaration on behalf of Barrick Gold Corporation ("BGC''). 

2. Currently, I hold the positions of Senior Vice President, Assistant General 

Counsel, and Secretary with BOC. I have been the corporate Secretary of BGC since 1995. 
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3. Through my duties with BGC, I am familiar with the business operations ofBGC, 

2 as well as its relationship with Barrick Goldstrike Mines Inc. ("Goldstrike"). 

3 4. BGC is incorporated in Ontario, Canada, and its headquarters are located in 

4 Toronto, Ontario. 

5 5. BGC exists as a parent holding company, managing its investments and interests 

6 in various wholly and partially owned subsidiary companies. 

7 6. Although most of BGC's subsidiary companies are involved in the gold mining 

8 industry, BGC holds a diverse portfolio of interests and investments. 

9 7. BGC's subsidiary companies operate in numerous countries throughout the world 

10 and operate and exist under the laws of those jurisdictions. 

11 8. BGC is not licensed to do business in Nevada and does not regularly carry out, 

12 solicit, or transact business in the state. 

13 9. BGC does not own any real or tangible personal property in Nevada, nor does it 

14 hold any bank accounts in Nevada. 

15 10. BGC does not have any employees in Nevada and does not have an office, 

16 address, or telephone listing within the state. 

17 

18 

19 

11. 

12. 

13. 

BGC does not sell any goods or services in Nevada. 

BGC has never paid income or property troces in Nevada. 

BGC does not itself engage in mining or processing activities, operate mining or 

20 processing facilities, or participate in activities ancillary to mining or processing activities within 

21 Nevada or the United States, nor does it own any equipment or facilities to do so. 

22 14. BGC does not buy, sell, or trade commodities of any type, including gold or other 

23 . precious metals, in Nevada. 

24 

25 

15. 

16. 

There are two intermediate corporate parents between Gold.strike and BGC. 

Goldstrike is a Colorado corporation and is a wholly owned subsidiary of Barrick 

26 Gold Exploration Inc. ("Exploration"), which is incorporated in Delaware. 

27 

28 
-2-

.. 

I 
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1 17. Exploration is a wholly owned subsidiary of ABX Financeco Inc. (" ABX"), also a 

2 Delaware corporation. 

3 

4 

18. ABX is a wholly owned subsidiary of BGC. 

19. Goldstrike and BGC observe and comp!y with all applicable requirements for 

5 maintaining their separate corporate existence and identities. 

6 

7 

8 

9 

10 

11 
.·_. ·· :" 

12 ' 

·-,13 ' 
·. -· ... 

· 14 

20. Although BGC, consistent with its position as the ultimate parent company, 

monitors the overall business strategy of Goldstrike, Ooldstiike's officers and managers perform 

the day-to-day management ofthe ~mpany and.direm.ari,<i c;ntrol the company's activiti~ in 
. ( . . ' . 

Nevada 

21. Goldstrike is not authorized to. act for or on belutlf of BGC. 
. . :: ' ·. . _· 

22. BGC and Goldstrike ·mainfuin·sepamte ~rpbratc, by-laws, minutes, and records, 
' . _( .. .· . . . . . . . . -

and eacli\::oinpany maintains ~~ btilik.accdunts. . • 
. • • ,_ "'l.: · . . .'!_::·: .' 
. . ' . ., ;, .' ·. . . ..... :. . ' ... -.. - . : :" . 

. 23, None of the ~o~ o(~GC is.also ~:directof of Goldstrike. ·_, 

24: Any financial ~sabtioris betwe.~n B<JC an9 Gol.dstrike are documented on the 

· 15 appropriate financial reports of the two:companies t~ ensure thefunds are separately track~and 
' 1~ • • •• • • ' , • '!. . . ~ : . 

16 accounted for by each company. 

17 

18 

'19 

-20 

··-• 2f 
22 
23 

24 

25: 

26 

27 

28: 

Goldstrike has substantial assets in. Nevadi including. the G<>ldstrike Mine located 
·• . . . . . . ;' - - . 

north of Carlin, Nevada, and is capapleiof stitisfying riny j~~nts that may~ entered ~tit 

in this case. 

.· (g~are under penalty.bfperjury~,thila~ of,iihUnited ~of ~erica ~ the 
foreg~irig is tme and correct. ;; : . .• .< . ·i, . ' !. ·. ' . . .. . ,· ·.. '. . . ,:: . . 

/iv,. 
Executed on this /Ja of July 2009. 

·.Ji!··· ••. :' : '/__µ-
s~ · an ---------

-3-
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Nevada Rules of Civil Procedure
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Raygor v. Regents of the University of Minnesota 

Rules of Civil Procedure
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Copeland v. Desert Inn Hotel, 
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DISCLAIMER 

Electronic versions of the exhibits in these minutes may 
not be complete. 

This information is supplied as an informational service 
only and should not be relied upon as an official record. 

Original exhibits are on file at the Legislative Counsel 
Bureau Research Library in Carson City. 

Contact the Library at (775) 684-6827 or 
library@lcb.state. nv .us. 
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A. B. 40 
(Revised February 13, 2003) 

1 Section 1. Chapter 11 ofNRS is hereby amended by adding thereto a new section 
2 to read as follows: 
3 1. Notwithstanding any other provision of law, and except as otherwise 
4 provided in this section, if an action that is commenced within the applicable period of 
5 limitations is dismissed [by a court on any ground other than on the merits] based on lack 
6 of subject matter jurisdiction, the action may be recommenced in the proper court within: 
7 (a) The applicable period of limitations; or 
8 (b) Six months after the action is dismissed, whichever is later. 
9 2. An action may be recommenced only one time pursuant to paragraph (b) 

10 of subsection 1. 
11 3. No action may be recommenced pursuant to paragraph (b) of subsection 
12 1, beyond 5 years from the date the original action was commenced. 
13 M-. Paragraph (b) of subsection I does not apply to a contract that is subject to 
14 the provisions of chapter 104 ofNRS. 
15 Section 2. This act applies to any action pending on October 1, 2003, or that is 
16 filed on or after October 1, 2003. 
17 

C:\Files\LEGISLA T\AB 40.doc ASSE~ICIARY ~<2 C 
DATE: · Dqo¥,:" 31 D EXHIBIT D 
SUBMITTED Y: u ~ft _(Ile,( ---
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within the applicable period of limitations is dismissed because the court lacked jurisdiction over 

the subject matter of the action, the action may be recommenced in the court having jurisdiction 

within:

Six months Ninety days

3.

An action may not be recommenced pursuant to paragraph (b) of subsection 1 more than 5 years 

after the date on which the original action was commenced.

     4.

PA_1233
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Attorneys for Defendant Barrick Goldstrike Mines, Inc. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

BULLION MONARCH MINING, INC., 

Plaintiff, 

vs. 

BARRICK GOLDSTRIKE MINES, INC.; BAR
RICK GOLD EXPLORATION INC.; ABX FI
NAN CECO INC.; BARRICK GOLD CORPORA
TION; and DOES l through 20, 

Defendants. 

Case No. A-18-785913-B 

Dept. No. XI 

Hearing Date: 

Hearing Time: 

REPLY IN SUPPORT OF GOLDSTRIKE'S MOTION FOR SUMMARY JUDGMENT 

Defendant Barrick Goldstrike Mines Inc. ("Goldstrike"), through counsel of record Parsons 

Behle & Latimer, submits this Reply in Support of its Motion for Summary Judgment. 

PARSONS 

BEHLE & 
LATIMER 00606.131 \4842-4509-4559v2 
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2 

3 

4 

5 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

Goldstrike' s Motion is straightforward and based upon the express language ofNRS 11.500. 

6 It is undisputed that Bullion did not bring its claims against Goldstrike within the applicable four-

7 or six-year statutes of limitation. Those claims are barred as a matter of law unless they can be 

8 

9 
salvaged by 11.500. Unfortunately for Bullion, Paragraph 3 of that statute is unambiguous, and it 

similarly is undisputed that Bullion did not bring these claims within five years of the original filing 
10 

11 
as Paragraph 3 requires. The underlying statutes of limitation have expired, and the requirements 

12 of the savings statute are not met. There is nothing left for this Court to do but to find those claims 

13 time barred. 

14 

15 

16 

17 

18 

Faced with the foregoing, Bullion resorts to a myriad of complaints and arguments regard

ing the impact ofNRS 11.500, all of which are either beyond the purview of this Court, contrary to 

existing authority, or otherwise insupportable. In purporting to challenge the constitutionality of 

11.500, Bullion misconstrues its limited scope and purpose and seeks to deprive the underlying 

19 statutes of limitation of any meaning, such that it can bring claims ten years after they accrued, and 

20 after years of litigation. The bedrock principles underlying all statutes of limitation are finality and 

21 repose. Exceptions are warranted in some circumstances to avoid unjust outcomes, but in Nevada 

22 and elsewhere, these exceptions are carefully and narrowly drawn. Contrary to Bullion's implied 

23 

24 
characterizations, the savings statute merely carves out a narrow exception to otherwise applicable 

statutes of limitation for certain claims dismissed from Federal Court on procedural grounds. It 
25 

26 
represents the Nevada Legislature's considered decision about the best way to balance the compet-

27 ing goals of extending statutes of limitation for equitable reasons while upholding the principles of 

28 finality and repose embodied in those statutes. There is nothing in the legislative history or the text 

PARSONS 
BEHLE & 
LATIMER 00606.131 \4842-4509-4559v2 

4 



PA_1238

of the act that would support a finding of unconstitutionality on any of the grounds urged by Bul-

2 lion. The savings statute precisely addresses Bullion's circumstances, and it is unambiguous. The 

3 

4 

5 

Court's role is to apply the statute as written. 

Bullion's tolling argument also misses the mark. The Nevada Supreme Court has adopted 

6 
equitable tolling principles when circumstances beyond the plaintiffs control prevent it from filing 

7 its claims. These equitable tolling principles recognize that where a plaintiff did not timely bring 

8 claims because it could not discover it had been injured or could not identify the wrongdoer, the 

9 claims do not accrue for statute oflimitations purposes. What Bullion urges here-the "suspension" 

10 of statutes of limitation after a claim accrues-is very different and has never been adopted by the 

11 

12 
Nevada Supreme Court. Tolling the statutes of limitation in these circumstances, and in the face of 

an unambiguous legislative enactment covering the same subject matter, not only lacks textual sup-
13 

14 
port, it violates core separation-of-power principles. The Nevada Legislature has spoken directly 

15 and precisely on the question of when, and under what circumstances, parties may refile their claims 

16 after being dismissed from Federal Court on subject-matter jurisdiction grounds. This Court should 

17 not accept Bullion's invitation to ignore the will of the Legislature by creating a new judicial tolling 

18 
doctrine that reverses the result intended by the Legislature. 

19 

20 

21 

22 A. 

23 

24 

25 

II. 

ARGUMENT 

Bullion failed to establish ongoing subject-matter iurisdiction in Federal Court, and 
its attempted refiling in this Court is time barred. 

1. Complete diversity is an absolute prerequisite to the Federal Court's jurisdic
tion in this case. 

Bullion's Opposition fails to contend with the fact that the Federal Court could exercise and 

26 

27 
continue to exercise subject-matter jurisdiction over this case only if the parties had complete di-

versity of citizenship. U.S. Const., Art. Ill, § 2, cl. 1 (providing jurisdiction for controversies 
28 

PARSONS 
8EHLE & 
LA TIMER 00606. 131 \4842-4509-4559v2 
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between "citizens of different states."); 28 U.S.C. § 1332 (a)(l) "The district courts shall have 

2 original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value 

3 

4 

5 

of $75,000, exclusive of interest and costs, and is between-(1) citizens of different States ... "). 

By engaging in a lengthy historical discussion ofGoldstrike's motion to dismiss for lack of subject-

6 
matter jurisdiction in the federal case and suggesting that Bullion was not responsible for any delay 

7 in determining that jurisdiction was lacking (Opp'n at 5-7, 12-18), Bullion disregards three critical 

8 facts: (I) Bullion bore the burden of proof in establishing the existence of diversity jurisdiction 

9 throughout those proceedings; (2) Bullion did no discovery on issues related to Goldstrike's citi-

10 zenship in Federal Court (until 2017); and (3) the Federal Court, in any event, had an independent 

11 

12 

13 

ongoing obligation to assess its jurisdiction. 

Indeed, "[b]ecause the jurisdiction of Federal Courts is limited, there is a presumption 

14 
against [their] jurisdiction, and the party invoking federal jurisdiction bears the burden of proof." 

15 Marcus v. Kansas Dept. of Revenue, 170 F.3d 1305, 1309 (10th Cir. 1999) (citations omitted); 

16 Deleo v. Rudin, 328 F. Supp. 2d 1106, 1109 (D. Nev. 2004) (same). Furthermore, "[a] court lacking 

17 jurisdiction cannot render judgment but must dismiss the cause at any stage of the proceedings in 

18 
which it becomes apparent that jurisdiction is lacking." Marcus, 328 F.Supp.2d at 1309 (emphasis 

19 

20 

21 

in original). This is true regardless of how long the case has been pending. See Arbaugh v. Y & H 

Corp., 126 S.Ct. 1235, 1244 (2006). Accordingly, while Bullion may wish to avoid the conse-

22 quences of its failure to establish ongoing diversity sufficient to confer the Federal Court with ju-

23 risdiction, it cannot do so. 

24 

25 

26 

2. The applicable statutes of limitations continued to run as Bullion's claims 
were pending in Federal Court. 

In a situation such as this, when a complaint is filed in a Federal Court without subject-

27 matter jurisdiction, the "statute oflimitations is deemed to have continued running from whenever 

28 the cause of action accrued, without interruption by that filing"-the suit "is treated for statute of 
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limitations purposes as if it had never been filed." Lee v. Cook Cty., Ill., 635 F.3d 969, 971-72 (7th 

2 Cir. 2011) (Easterbrook, C.J.). "[T]he general rule [is] that '[i]n the absence of statute, a party 

3 

4 
cannot deduct from the period of the statute of limitations applicable to his case the time consumed 

by the pendency of an action in which he sought to have the matter adjudicated, but which was 
5 

6 
dismissed without prejudice as to him."' Huang v. Ziko, 511 S.E.2d 305, 308 (N.C. App. 1999) 

7 (quoting 51 Am.Jur. Limitation of Actions § 311 (1970)). 

8 In Wheble v. Eighth Judicial Dist. Court, 128 Nev. I I 9, 121-23, 272 P.3d 134, 135-37 

9 (2012), the Nevada Supreme Court applied this rule to a medical malpractice complaint that lacked 

10 a supporting expert affidavit when filed. Even though the plaintiffs filed an errata to the complaint 

11 

12 
five days after the original complaint, which included the required affidavit, and the defendant 

waited for three years to challenge the complaint, the Nevada Supreme Court held that the statute 
13 

14 
of limitations continued to run against the defective complaint in the meantime. Id. When the plain-

15 tiffs attempted to refile their claims three years later after the initial complaint was dismissed, the 

16 Supreme Court held that the claims were untimely under the applicable statutes of limitation. Id. at 

17 

18 

19 

20 

21 

123, 272 P.3d at 137; accord Washoe Med. Ctr. v. Second Judicial Dist. Court, 122 Nev. 1298, 

1300, 148 P.3d 790, 792 (2006). Indeed, the Nevada Supreme Court has "specifically reject[ed the] 

argument that because [parties] were litigating the same issue" in a related proceeding, "the limita

tion periods were tolled during the pendency of those [other] proceedings." Siragusa v. Brown, 114 

22 Nev. 1384, 1394 n.7, 971 P.2d 801,808 n.7 (1998). 

23 It was this rule that led many states to adopt different variations of savings statutes, also 

24 called "renewal statutes." Like Nevada's savings statute, most savings statutes "provide a condi-

25 tional, limited extension of time in certain cases and under certain circumstances." U.S. Fire Ins. 

26 

27 

28 
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2 

3 

3. Bullion's claims against Goldstrike are time barred and are not salvaged by 
the savings statute of NRS 11.500. 

The Nevada Legislature has enacted a savings statute that provides a conditional, limited 

4 extension of time to file claims. But Bullion's claims do not qualify under one of those very clear 

5 

6 

7 

8 

9 

limits-the five-year repose provision of NRS 11.500(3). 

Bullion does not dispute the key facts underlying Goldstrike's motion, that: (I) Bullion's 

Complaint here contains the very same five claims Bullion alleged in its Amended Complaint in 

the federal case, based upon the same factual allegations (e.g., compare generally Compl. with 

10 
Federal Court Amended Complaint, Ex. 1 to Mark Deel.); (2) the statutes of limitation applicable 

11 to Bullion's claims are either four or six years, and began to accrue by at least 2009, when Bullion 

12 first filed these claims against Goldstrike in Federal Court; and (3) Bullion did not file its Complaint 

13 in this action until December 2018. Accordingly, unless the savings statute applies, it is undisputed 

14 I 
that Bullion's claims against Goldstrike are barred pursuant to the applicable statutes of limitation. 

15 

16 
Nevada's savings statute, NRS 11.500, does not save Bullion's claims. The statute is clear: 

17 
"if an action that is commenced within the applicable period of limitations is dismissed because the 

18 court lacked jurisdiction over the subject matter of the action, the action may be recommenced in 

19 the court having jurisdiction within: (a) [t]he applicable period of limitations; or (b) [n]inety days 

20 after the action is dismissed, whichever is later." Bullion's federal action arguably was commenced 

21 

22 

23 

24 

within the applicable statutes of limitation, and it was dismissed for lack of subject-matter jurisdic

tion. Because the statutes of limitation had run by the time Bullion filed in this Court, Bullion was 

required to file this action within 90 days of the dismissal. Bullion did that, but it ran afoul of 

25 
Paragraph 3, which limits refiling claims under the savings statute to not "more than 5 years after 

26 the date on which the original action was commenced." This provision is unequivocal, and it is 

27 

28 
1 

Bullion's reliance upon judicial tolling is separate and addressed in Section 11.C, below. 
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undisputed that Bullion first filed against Goldstrike in 2009 and did not file this action until 2018. 

2 Bullion's action is time barred, and it is not salvaged by the savings statute. 

3 

4 

5 

B. Bullion's constitutional challenges to NRS 11.500(3} lack merit. 

Unable to overcome the foregoing, and indeed implicitly conceding that NRS 11.500(3) 

6 applied to bar this lawsuit, Bullion resorts to a myriad of arguments regarding the constitutionality 

7 of Paragraph 3. Bullion makes this the centerpiece of its argument, characterizing the statute as 

8 "slipshod," a "poorly thought-out amendment," and "poorly conceived." (Opp'n at 2, 24, & 25.) 

9 
But "[s]tatutes are presumed to be valid, and the challenger bears the burden of showing that a 

10 

11 
statute is unconstitutional." Si/var v. Eighth Judicial Dist. Court, 122 Nev. 289, 292, 129 P.3d 682, 

684 (2006). Further, when a statute is challenged on constitutional grounds, it is "to be construed 
12 

13 

14 

15 

in favor of the legislative power." Galloway v. Truesdell, 84 Nev. 13, 20,422 P.2d 237,242 (1967). 

1. NRS 11.500(3) was the product of a lengthy, deliberative legislative process. 

In support of its constitutional arguments, Bullion distorts the legislative history concerning 

16 the addition of Paragraph 3 in the 2003 Regular Session's Assembly Bill 40 ("A.B. 40"). It attempts 

17 
to make the addition of Paragraph 3 appear rushed and ill-founded, but the Legislature's consider-

18 

19 
ation was far more robust than Bullion acknowledges. Like other savings statutes, A.B. 40 was 

intended to provide a limited safe-harbor period for plaintiffs who found their claims dismissed on 
20 

21 
jurisdictional grounds. See Nevada Assembly Committee on Judiciary Minutes, Seventy-Second 

22 Session, February 13, 2003 ("Minutes"), Testimony of Mr. Ebihara. A.B. 40 was intended to reduce 

23 court congestion by requiring dual filings in far fewer cases, which was the standard practice at the 

24 

25 

26 

27 

time. Id. 

But with this change, the Legislature also recognized the problems defendants faced when 

expending resources on "prolonged" litigation. Minutes, Testimony of Mr. Adler. Accordingly, the 

Attorney General was originally prepared to testify against A.B. 40 but agreed to support it with 
28 
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2 

3 

4 

5 

6 

7 

the introduction of Amendment No. 17, adding the repose provision of Paragraph 3. Minutes, Tes-

timony of Solicitor General Parker. Solicitor General Parker explained the agreed-upon amendment 

as follows: 

the intent of the amendment [is] to reduce the coverage of the original 
language in A.B. 40 strictly to cases that were dismissed in the fed
eral court, based on lack of subject matter jurisdiction .... In addi
tion, Section 3 had new material, which had provided an essence of 
[a] statute of repose .... Under that material, there would be a five
year deadline from the original filing to recommence an action. 

8 Minutes, Testimony of Solicitor General Parker. In support of the new material in Paragraph 3, 

9 former Nevada State Senator Ernie Adler even used an example of a federal case that was litigated 

Io for five years, appealed to the Ninth Circuit, and then refiled in state court afterwards, stressing that 

11 "there should be some sympathy for a defendant ... the defendant in the case [Mr. Adler] had ref-

12 erenced had to put his life on hold for five years while his case went through the Ninth Circuit 

J 3 Court, and after all that time, he would still have to revisit the same case in state court for another 

14 five years." Minutes, Testimony of Mr. Adler. This is precisely the scenario now facing Goldstrike 

15 if the Court were to refuse to apply the plain language ofNRS 11.500(3). 

16 Furthermore, while the legislative intent of the act with the amendment was to balance the 

17 need to allow some flexibility to plaintiffs in this limited circumstance while avoiding prolonged 

18 litigation, the Legislature nonetheless contemplated that there could be other scenarios. Ifthere is 

19 a potential for an extended issue with the Federal Court's subject-matter jurisdiction, as there was 

20 

21 

22 

here, a diligent plaintiff will file a protective claim in state court to avoid forfeiture under NRS 

11.500(3).2 That was exactly the scenario here, as set forth in Goldstrike's affirmative defenses in 

23 2 
Solicitor General Parker specifically addressed this possibility: 

24 

25 

26 

27 

28 

Assemblyman Carpenter asked if it would be unnecessary to file in 
both courts. He wondered if a person had filed suit in federal court 
first, and the suit had been dismissed due to lack of subject matter 
jurisdiction, that person could still file suit in state court. 

Mr. Parker replied that there might he some cases that would re
quire a dual filing, but the intention was that the dual filing would 
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2 

3 

4 

the federal Answer filed in 2009. 

Therefore, far from being the rush job that Bullion portrays in its Opposition, the Nevada 

Legislature's discussion ofNRS 11.500(3) was robust and the final legislation attempted to balance 

the interests and expectations of both plaintiffs and defendants in lawsuits involving concurrent 
5 

6 
jurisdiction. Furthermore, when the Nevada Legislature amended the original savings statute in 

7 2005 to address a perceived constitutional issue with the original version, the Legislature left intact 

8 the repose provision. See Senate Bill 266, Seventy-Third Session, 2005; Nevada Senate Committee 

9 on Judiciary Minutes, Seventy-Third Session, April I 5, 2005. In fact, it does not appear that anyone 

10 
to date has raised any legislative concerns about the repose provision. 

II 

12 

13 

2. NRS 11.500(3) preserves the separation of powers doctrine. 

Statutes of repose are akin to statutes of limitation, which are clearly within the legislature's 

14 
power to establish. See NRS Chapter I l. Bullion's assertion that "[t]he Legislature cannot enact a 

I 5 rule of court procedure" has no bearing on NRS I I .500. (Opp'n at 22.) 

16 Although there are some superficial similarities between this case and Berkson v. LePone, 

17 Berkson addressed a hundred-year-old statute that "provide[ d] a plaintiff whose judgment is sub-

18 sequently reversed on appeal with the right to file a new action within one year after the reversal," 

19 

20 

21 

even if that reversal was on the merits of the plaintiffs claims. 126 Nev. 492, 494, 245 P .3d 560, 

562 (20 I 0). In Berkson, the Nevada Supreme Court held that the statute at issue, NRS 11.340, 

22 
conflicted with the "well established" doctrines of claim and issue preclusion because the refiling 

23 permitted under the statute avoided prior merits-based rulings of appellate courts, "act[ing] to pro-

24 long previously resolved cases, resulting in unnecessary expenses for adverse parties and the diver-

25 

26 

27 

sion of time and scare judicial resources away from undecided cases." Id. at 501, 245 P.3d at 566. 

not be necessary. 

28 Minutes, Testimony of Solicitor General Parker (emphasis added). 
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Berkson does not stand for the proposition that the legislature may not prescribe any rules 

2 that effect judicial procedure. The Nevada Supreme Court has rejected such broad propositions in 

3 
the past. 

3 
Moreover, Bullion has failed to identify a pre-existing procedural rule with which NRS 

4 

5 
11.500(3) allegedly conflicts. If Bullion's argument is that NRS I I .500(3) conflicts with NRCP 

6 4l(e), that is misplaced; if anything, NRS I 1.500(3) is consistent with NRCP 4I(e)'s mandate that 

7 cases be brought to trial within five years. (Opp'n at 22.) Indeed, as opposed to "prolonging" liti-

8 gation, like the statute at issue in Berkson, NRS 11.500(3) helps conserve "scarce judicial re-

9 sources" by putting a finite time on claims and requiring the dismissal of untimely ones. 

IO 

11 
If the Court were to adopt Bullion's unprecedented reading of the separation-of-powers 

doctrine, it would nullify a multitude of statutory procedural rules that do not directly conflict with 
12 

13 
pre-existing procedural rules, including all statutes of limitation and repose contained in the Nevada 

J 4 Revised Statutes, including all of Chapter 11. 

15 Further, NRS I 1.500(3) does not tell courts how quickly they must resolve subject-matter 

16 jurisdiction claims. (Opp'n at 22.) It merely creates a five-year period after which plaintiffs can no 

17 
longer pursue time-barred claims in state court. A court may take as long as it wants to decide the 

18 

19 
issue-the statute only addresses a plaintiffs right to refile in state court after such a decision. As 

subject-matter jurisdiction must be affirmatively established by the plaintiff, this rule encourages 
20 

21 plaintiffs to establish their basis for proceeding in Federal Court early in the process, which con-

22 serves both judicial and party resources. In the event a plaintiff is unwilling or unable to do so, the 

23 

24 
3 

See Washoe Med. Ctr. v. Second Jud. Dist. Court, 122 Nev. 1298, 1305 n. 29, 148 P.3d 790, 795 
25 n. 29 (2006) ( concluding the medical expert affidavit requirement of NRS 41 A.071 did not violate 

26 the separation of powers doctrine because did not conflict with a pre-existing procedural rule and 
therefore did not impair the judiciary's authority to procedurally manage litigation); Cramer v. 

27 Peavy, 116 Nev. 575, 581-82, 3 P.3d 665,670 (2000) (concluding NRS 616C.2I5(IO) did not vio
late separation of powers doctrine by providing for a legislatively-mandated jury instruction in cer-

28 tain workers' compensation cases). 
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right to proceed in state court can be preserved by filing a parallel action in state court. But what a 

2 plaintiff cannot do is sit idly by and presume a jurisdictional basis exists to be in Federal Court, and 

3 

4 

5 

6 

7 

then attempt to restart the action many years later in state court after it is determined the case never 

should have been in Federal Court in the first place. 

3. NRS 11.500(3) does not violate the Supremacy Clause. 

Bullion fails to explain how a state court applying a state-law savings statute to state-law 

8 claims implicates the Supremacy Clause. As set forth above, NRS 11.500(3) does not speak to 

9 either the state or Federal Court's handling of cases-rather, it dictates the plaintifrs behavior. 

IO Bullion's main reliance on Haywood v. Drown, 556 U.S. 729 (2009), is inapposite; Haywood in-

II 

12 
volved a New York statute that specifically sought to bar the use of New York state courts for civil 

rights cases under42 U.S.C. § 1983. Therefore, the statute purported to divest state courts of power 
13 

14 
to hear civil rights causes of action arising under a federal statute, even though ''state courts as well 

15 as Federal Courts are entrusted with providing a forum for the vindication of federal rights violated 

16 by state or local officials acting under color of state law." Haywood, 556 U.S. at 735. 

17 

18 

19 

20 

21 

No such situation presents itself here. Nevada has not nullified a specific federal right or 

cause of action in its creation and use of NRS 11.500(3). Bullion filed its original case in Federal 

Court based on diversity jurisdiction, not based on any federal right-all of its claims were based 

on state contract and real property law. Bullion could have proceeded in state court from the outset, 

22 
but instead it elected the federal forum for strategic reasons and without investigating the facts 

23 relating to diversity jurisdiction. The statute does not regulate the behavior of Federal Courts or 

24 judges: it encourages plaintiffs to diligently establish a basis for the Federal Court's jurisdiction 

25 within five years, while simultaneously enabling a plaintiff to file a protective second action in state 

26 court if there is any risk that the plaintiff cannot conclusively establish subject-matter jurisdiction 

27 

28 
in the five-year period. Therefore, the statute does not implicate the Supremacy Clause. 
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2 

3 

4 

5 

To the extent Bullion implies that the federal diversity jurisdiction statute preempts NRS 

11.500(3), that argument also lacks merit. In FDIC v. Rhodes, 130 Nev. 893, 898-901, 336 P.3d 

961, 965-66 (2014), cited in Bullion's Opposition, the court concluded that 12 U.S.C. 

§ 1821 (d)(l4)(a) expressly preempted Nevada's deficiency judgment statute of limitations. Id. The 

6 
deficiency action filed by the United States Federal Deposit Insurance Corporation, a federal 

7 agency, was timely under the federal extender statute, but not under the state statute of limitations. 

8 Id The Nevada Supreme Court concluded the district court erred in dismissing the FDIC's defi-

9 ciency judgment action as untimely because the federal statute (which was longer) controlled and 

10 preempted the state statute expressly. Id. 

11 

12 
Here, the federal diversity jurisdiction statute, which provides that Federal Courts have "ju-

risdiction of all civil actions where the matter in controversy exceeds the sum or value of 
13 

14 
$75,000 ... and is between citizens of different States," does not preempt NRS 11.500(3), either 

15 expressly or otherwise. 28 U.S.C. § l332(a). Bullion has not argued any othertype of preemption 

16 that would render NRS l l .500(3) nullified under the Supremacy Clause. 

17 

18 

19 

4. NRS 11.500(3) does not violate the Federal or Nevada Equal Protection 
Clauses. 

Bullion next argues that NRS 11.500(3) violates the federal and Nevada equal protection 

20 constitutional provisions because it lacks a rational basis. Equal protection analysis requires the 

21 

22 

23 

24 

25 

Court to initially determine whether the statute, either on its face or in the manner of its enforce-

ment, results in members of a certain group being treated differently from other persons based on 

membership in that group. Doe v. State ex rel. Legislature of77th Session, 133 Nev._,_, 893 

P.3d 482, 486 (2017). Then, the court establishes what level of scrutiny the legislation receives 

26 
before examining the legislation under the appropriate level of scrutiny. Vickers v. Dzurenda, 134 

27 Nev._,_, 433 P.3d 306,309 (Nev. App. 2018). 

28 

PARSONS 
8EHLE & 
LATIMER 00606. J3 I \4842-4509-4559v2 

14 



PA_1248

While not entirely clear, Bullion appears to argue that plaintiffs in a case that has been 

2 pending in Federal Court for more than five years are treated differently than plaintiffs in cases that 

3 
the Federal Courts resolve more quickly. (Opp'n at 28.) This classification is not disparate.

4 
Both 

4 

5 
identified groups may file a state court action prior to the expiration of the five-year period under 

6 NRS 11.500(3) to preserve their rights to proceed in state court if they have any questions about a 

7 potential jurisdictional defect. Nothing in the Nevada statutory scheme prohibited Bullion from 

8 filing a state action before the five-year expiration, and its failure to elect such course of action 

9 

10 

11 

does not render the statute open to constitutional challenge. The fact that some plaintiffs may file a 

state action when their federal case resolved within five years does not mean plaintiffs whose cases 

are not resolved on that timeline are prohibited from doing so. Therefore, this scenario does not 
12 

13 
present the type of classification that the equal protection doctrine is intended to address. The two 

J 4 groups are treated equally under the statute. 

15 Even assuming for the sake of argument that Bullion could satisfy this threshold inquiry, 

l 6 the legislation survives rational basis review. Legislation that leads to disparate treatment but that 

17 
does not involve a suspect class or impinge upon a fundamental right is reviewed under rational 

18 

19 
basis review. In re Candelaria, 126 Nev. 408,417,245 P.3d 518,523 (2010). Under such review, 

legislation is presumed valid and will be sustained "if there is a rational relationship between the 
20 

21 

22 

23 

24 

disparity of treatment and some legitimate government purpose," and the burden is on the 

4 Equal protection does not "forbid classifications"; instead, it "simply keeps government deci-
25 sionmakers from treating differently persons who are in all relevant aspects alike." Fournier v. 

26 Sebelius, 718 F.3d 1110, 1123 (9th Cir. 2013); see also In re Candelaria, 126 Nev. at 417,245 
P.3d at 523-24 (concluding the requirement that candidates justices of the peace in urban areas 

27 have more experience than those in rural areas because it was a rational way to advance the gov
ernment interest in attempting to identify individuals likely to succeed under particularly demand-

28 ing and fast-paced workloads). 
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challenger to "negate every conceivable basis which might support" the legislation. Heller v. Doe, 

2 509 U.S. 319, 320 (1993). 

3 

4 

5 

Here, one of the express rationales for NRS 11.500(3) was to promote timely prosecution 

of claims. Minutes, Testimony of Mr. Adler (testifying that the defendant in the case he cited was 

6 
required to "put his life on hold" while the case proceeded through the Ninth Circuit Court of Ap-

7 peals and back to state court); see also Underwood Cotton Co. v. Hyundai Merch. Marine (Am.), 

8 Inc., 288 F.3d 405, 408-09 (9th Cir. 2002) (providing that statutes of repose are concerned with a 

9 defendant's peace of mind); Joslyn v. Chang, 837 N.E.2d 1107, 1112 (Mass. 2005) (noting that 

10 statutes of repose prevent stale claims from springing up and surprising parties when the evidence 

l l 

12 
has been lost). Because NRS l l .500(3) balances a plaintiffs right to bring a claim in a state forum 

with the recognition that lengthy lawsuits strain judicial and party resources, it more than survives 
13 

14 
rational basis review. 

15 

16 

17 

5. NRS 11.500(3) does not deprive Bullion of due process of law under the Fed
eral or Nevada Constitutions. 

Due process is protected under Article 1, Section 8(5) of the Nevada Constitution, and the 

18 
Fifth and Fourteenth Amendments of the United States Constitution. Federal precedent is instruc-

19 tive in interpreting Nevada's due process clause. See Malfitano v. County of Storey, 133 Nev._, 

20 _,. 396 P .3d 815, 819-20 (2017). The United States Supreme Court has stressed that the Due 

21 

22 

23 

24 

Process clause "guarantees more than fair process, and the 'libe1ty' it protects includes more than 

the absence of physical restraint." Washington v. Glucksberg, 521 U.S. 702, 719 (1997). But the 

Court has been "reluctant to expand the concept of substantive due process because guideposts for 

responsible decisionmaking in this unchartered area are scare and open-ended." Id. at 720. The 
25 

26 
analysis of substantive due process centers upon whether the government has infringed upon a 

27 "fundamental right.'' 

28 
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2 

3 

4 

Bullion fails to identify the fundamental right that NRS 11.500(3) allegedly infringes upon. 

(Opp'n at 25 (stating merely that due process guarantees that no personal shall be deprived of live, 

liberty, or property for arbitrary reasons, but failing to further expand on the due process argu-

ment).) Goldstrike is not inclined to speculate on the right that Bullion is referencing given the one-
5 

6 
off mention of the Due Process Clause and given that it is Bullion's burden to establish the consti-

7 tutional violation. See Si/var, 122 Nev. at 292, 129 P.3d at 684 ("Statutes are presumed to be valid, 

8 and the challenger bears the burden of showing that a statute is unconstitutional."). 

9 

10 

11 

6. Declaring the savings statute unconstitutional will not save Bullion's claims. 

As explained above, the "general rule" is that "in the absence of a 'renewal' or 'saving' 

12 statute, the reinstitution of an action during the pendency of which the statute of limitations has run 

13 is not permitted." 6 A.L.R.3d 1043. Therefore, if the Court were to rule the savings statute is un-

14 constitutional, as Bullion asks, it would not change the outcome-Bullion's claims would still be 

15 
untimely. 

16 

17 C. The tolling doctrines that Bullion identifies do not apply to Bullion's claims, and the 
Court should reject Bullion's invitation to create a new one. 

18 
Faced with the unambiguous language ofNRS 11.500, Bullion resorts to multiple "tolling" 

19 
arguments, none of which are of any avail. Bullion failed to establish federal subject-matter juris-

20 

21 
diction, and the statutes of limitation accordingly ran on all of its claims. Nevada law provides a 

22 remedy in this situation, but the remedy-the savings statute-is carefully calibrated to balance 

23 competing interests, and it does not salvage Bullion's claims in this situation. 

24 

25 

26 

I. The Court should reject Bullion's request to rewrite the savings statute by 
creating a new judicial tolling doctrine. 

First, Bullion's assertion that NRS I 1.500(3) is not a statute of repose (Opp'n at 20-21) is 

27 incorrect. Paragraph 3 is the textbook definition of a repose provision: it "limits the time within 

28 which an action may be brought, but is not related to the accrual of the cause of action." 51 Am. 
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Jur. 2d Limitation of Actions § 4 (defining statutes of repose); Allstate Ins. Co. v. Furgerson, 104 

2 Nev. 772, 775 n. 2, 766 P.2d 904,907 n.2 (1988) ("'Statutes of repose' bar causes of action after a 

3 

4 
certain period of time, regardless of whether damage or an injury has been discovered."); accord 

Davenport v. Comstock Hills-Reno, 118 Nev. 389,391, 46 P.3d 62, 64 (2002). The five-year limit 
5 

6 
is triggered by the original filing of the claims, even if, as would normally be the case, the claims 

7 actually accrued before the date they were filed. 

8 The Nevada Supreme Court has recognized this very distinction between a statute of limi-

9 tation, which "prohibits a suit after a period of time that follows the accrual of the cause of action," 

IO and a statute of repose, which "bars a cause of action after a specified period of time regardless of 

11 

12 
when the cause of action was discovered or a recoverable injury occurred." FDIC v. Rhodes, 130 

Nev. 893, 899, 336 P.3d 961, 965 (2014). Statutes of limitation "can be equitably tolled" in certain 
13 

14 
circumstances, "in contrast" to statutes of repose, which cannot. Id. 

15 Relying on case law construing a different statute of repose, Bullion quibbles with the sav-

16 ings statute's drafters, suggesting that Paragraph 3 is not a true statute of repose. Bullion urges this 

17 distinction to argue that Paragraph 3 does not apply because Bullion's claims are "equitably tolled" 

18 
and thus timely under paragraph 1 (a). (Opp'n at 20-21.) In so doing, Bullion asks the Court to 

19 

20 

21 

ignore the Nevada Legislature's carefully crafted balance between the goal of allowing plaintiffs a 

fair opportunity to present their claims in court and the important societal value of finality upon 

22 which statutes of limitation are premised. The Court should decline to create a new tolling doctrine 

23 to override the Legislature's intent, as Bullion urges. 

24 "If a common rule can be distilled from [ caselaw from across the country], it is this: when 

25 a state enacts a savings statute in order to provide relief from a statute of limitations bar, courts are 

26 

27 
reluctant to deviate from the specific statutory requirements to craft alternative or additional mech-

anisms for relief." Laugelle v. Bell Helicopter Textron, Inc., No. CV IOC-12-054 PRW, 2014 WL 
28 
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2699880, at *6 (Del. Super. Ct. June l l, 2014). The Nevada Supreme Court has adhered to this rule 

2 when applying the savings statute. In Wheble, the plaintiffs had a strong case for tolling-they 

3 
timely filed the original complaint, corrected the procedural defect in the complaint five days later 

4 
(and well within the statute of limitations), litigated the case with the defendants for years before 

5 

6 
the court dismissed the original complaint, and quickly re-filed their claims within 90 days. 128 

I 

7 Nev. at 121-23. In response to a motion to dismiss the new suit, the plaintiffs raised the savings 

8 statute. Id. at l 20-21. 

9 

IO 

l l 

12 

The Nevada Supreme Court noted, however, that the savings statute was "clear on its face" 

and did not save claims that were dismissed because the complaint lacked a supporting affidavit. 

Id. at 122. The Wheble court did not suggest, consider, or even hint that it was appropriate for the 

court to create a new tolling doctrine in this circumstance, despite the sympathetic appeal of the 
13 

14 
plaintiffs' argument. Wheble's restraint reflects the Nevada Supreme Court's position that courts 

15 "should not supply judicial meaning to a statute that is plain and unambiguous" and should instead 

16 "leave th[e] decision to the Legislature if it wants to extend statute-of-limitations periods [for claims 

17 that fail] for 'technical' reasons." Berkson v. LePome, 126 Nev. 492, 503, 245 P.3d 560, 568 (2010). 

18 
"Unless there are specific constitutional limitations to the contrary, statutes are to be construed in 

19 

20 

21 

favor of the legislative power." Galloway v. Truesdell, 83 Nev. 13, 20, 422 P.2d 237, 242 (1967). 

Indeed, the "Nevada Constitution embraces separation of powers to an even greater extent than the 

22 United States Constitution." Berkson, 126 Nev. at 50 I. In short, this Court should decline Bullion's 

23 invitation to act as a super-legislature, correcting what Bullion perceives to be "slipshod" drafting.
5 

24 

25 5 Bullion's repeated attempts to convince the Court that Paragraph 3 is "slipshod" or "poorly con-
26 ceived" (Opp'n at 2 & 25) are entirely beyond the purview of this Court and unsupported in any 

event. Bullion's criticisms are properly raised with the Nevada Legislature, not this Court. Further-
27 more, the legislative history of NRS I I .500, including Paragraph 3, indicates an express intent to 

prevent claims from being re-raised potentially a decade after they were originally filed. See Ne-
28 vada Assembly Committee on Judiciary Minutes, Seventy-Second Session, February 13, 2003 
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Creating a new judicial tolling doctrine to save Bullion's claims would not only be contrary 

to the savings statute as a whole, it would directly contravene the savings statute's repose provision. 

Bullion's contention that the Court may nevertheless create a new tolling doctrine to save claims 

that are expressly barred by Paragraph 3 would "render [Paragraph 3] superfluous or make [the] 
5 

6 
provision nugatory," contrary to the Nevada Supreme Court's guiding principles of statutory inter-

7 pretation. Manuela H. v. Eighth Jud. Dist. Ct., 132 Nev. _, _, 365 P .3d 497, 50 I (2016). 

8 

9 

10 

11 

2. Rule 41(e) is not a statute of limitations, and the rule tolling the five-year pe
riod under Rule 41(e) for appeals does not apply to statutes of limitation. 

The narrow judicially created rule tolling the five-year failure-to-prosecute period under 

NRCP 4l(e) while a case is on appeal does not toll statutes oflimitation or othetwise apply outside 

12 of Rule 4l(e). That Bullion places primary emphasis on this argument is revealing. (Opp'n at 7-

13 

14 

15 

16 

10.) 

Rule 41 (e) is not a statute of limitations. Rather, it is a rule of civil procedure, created by 

the judicial branch, requiring plaintiffs to bring their claims to trial within five years of filing. As 

explained above, a statute of limitation "forecloses suit after a fixed period of time following the 
17 

18 
occurrence or discovery of an injury." Davenport, 118 Nev. at 391, 46 P.3d at 64. Rule 4l(e), by 

19 contrast, addresses a plaintiffs "lack of prosecution" of its claims after they are filed. Bullion offers 

20 no reason why a tolling rule created to address the impossibility of prosecuting claims on appeal 

21 

22 

23 

24 

25 

should be applied to extend the time to file a complaint. Indeed, the Nevada Supreme Court has 

cautioned against plucking judicially created tolling rules out of context and applying them in mar-

ginally similar circumstances. Siragusa v. Brown, 114 Nev. 1384, 1394 n.7, 971 P.2d 801,808 n.7 

26 (noting that under the "new material" in Paragraph 3, ''there would be a five-year deadline from the 
original filing to recommence an action."). The fact that Nevada's Paragraph 3 is uncommon does 

27 not change the analysis. (Opp'n at 25, 28.) Bullion cites to no authority for the novel proposition 
that this Court may decline to enforce a duly enacted legislative provision simply because it is not 

28 similar to that of other jurisdictions. 
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(1998) (noting that "prior cases tolling the statute of limitations" are "limited to their facts."). 

Here, there is no basis for applying a tolling rule adopted for the five-year period under Rule 

41(e) outside of that narrow context, much less to statutes of limitation. Bullion cannot identify a 

single judicial decision carving out an "appeal exception" to the general rule that filing a defective 
5 

6 
complaint does not toll the statute of limitations, nor has Golds trike located one. 

7 Additionally, given the differences between statutes of limitation and Rule 4l(e), the ra-

8 tionale for tolling Rule 41 ( e) while a case is on appeal is entirely in apposite to statutes of limitation 

9 in general and the savings statute in particular. While the language Bullion quotes from Massey v. 

10 Sunrise Hospital, 102 Nev. 367, 370, 724 P.2d 208, 210 (1986), is admittedly general, the rule 

11 

12 
announced in Massey derives from the Nevada Supreme Court's earlier ruling in Boren v. City of 

N. Las Vegas, 98 Nev. 5, 6, 638 P.2d 404, 405 (1982), in which the court held that "[a]ny period 
13 

14 
during which the parties are prevented from bringing an action to trial ... shall not be computed in 

15 determining the five-year period of Rule 41(e)" (emphasis added). In short, the court recognized 

16 that where circumstances make it impossible for a plaintiff to comply with a deadline, it is appro-

17 priate to toll that deadline while compliance is impossible .. 

18 

19 

20 

21 

Here, by contrast, nothing prevented Bullion from filing a complaint in state court and sat

isfying the statute of limitations. Bullion could have sued in state court at any time, including while 

its claims were on appeal in Federal Court-after all, Bullion filed its Complaint in this Court while 

22 its claims in Federal Court were on appeal. In short, nothing about the earlier appeal in Bullion's 

23 Federal Court action "prevented" Bullion from meeting its deadlines.
6 

24 

25 6 Bullion argues at length that the Federal Court's ruling on the rule against perpetuities-and 

26 Bullion's appeal therefrom-somehow prevented Bullion from filing a complaint in state court. 
For example, Bullion suggests that the ruling would have had preclusive effect if Bullion did not 

27 challenge it on appeal. But without jurisdiction, the district court's rulings were void. Landreth v. 
Malik, 127 Nev. 175, 179,251 P.3d 163, 166 (2011) ("[l]f the district court lacks subject matter 

28 jurisdiction, the judgment is rendered void."). Moreover, the Ninth Circuit frequently dismisses 
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3. There is no basis for equitable tolling. 

a. The savings statute represents the equitable considerations the Nevada 
Legislature decided were appropriate under these circumstances. 

4 By asking it to apply equitable tolling to save its claims, Bullion suggests that this Court 

5 overlook the fact that the Legislature already has spoken on this issue, and to create yet another 

6 layer of protection. (Opp'n at 11- I 9.) Savings statutes are "codified equivalents of the equitable 

7 tolling doctrine." Burr v. Trinity Med. Ctr., 492 N.W.2d 904, 907 (N.D. 1992). Here, Nevada's 

8 

9 
Legislature has already spoken on the question of what equitable circumstances pennit Bullion to 

refile its claims. Applying an additional layer of judicial tolling would be contrary to the Legisla-
10 

I I 
ture's mandate and would override the clear intent of the Legislature. For the reasons stated above, 

12 this Court should simply apply the plain and unambiguous language of the savings statute to the 

13 facts. See Seino v. Employers Ins. Co. o/Nevada, 121 Nev. 146, 153, 111 P.3d I 107, 1112 (2005) 

14 ("This court ... has never applied the doctrine of equitable tolling to statutory periods that are man-

15 

16 

17 

18 

19 

datory and jurisdictional."). 

b. Equitable tolling has not been applied in Nevada to suspend statutes of 
limitations that have started running-only to delay the accrual of 
claims. 

Bullion further misapprehends how the equitable tolling doctrine works. Equitable tolling 

20 delays the accrual of the plaintiffs claims, preventing the statute-of-limitations period from com-

21 mencing. For that reason, the doctrine focuses on when the plaintiff learns of sufficient information 

22 about its claims to assert them in court. "If a reasonable plaintiff would not have known of the 

23 

24 

25 
appeals based on a lack of diversity jurisdiction, which is often discovered during the appeal pro
cess. See, e.g., Fadal Machining Centers, LLC v. Mid-At!. CNC, Inc., 464 Fed. App'x 672,674 (9th 

26 Cir.2012) ("In the absence of diversity of citizenship of the parties, the district court did not have 
subject matter jurisdiction and should have dismissed the action. We therefore dismiss the appeal, 

27 and remand to the district court with instructions to vacate the judgment and orders and dismiss the 
case for lack of jurisdiction.") Bullion could have asked the Ninth Circuit to dismiss its case at any 

28 time based on the Federal Court's lack of jurisdiction. 
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5 

existence of a possible claim within the limitations period, then equitable tolling will serve to extend 

the statute of limitations for filing suit until the plaintiff can gather what information he needs." 

City of N. Las Vegas v. State Local Gov 't Employee-Mgmt. Relations Bd., 127 Nev. 631, 640, 261 

P .3d I 071, l 077 (201 1) (internal marks omitted) ( emphasis added). The doctrine only tolls the 

6 
accrual date "until the plaintiff has learned enough information to determine whether a claim exists, 

7 not to discover the full extent of his or her claim." Charles v. City of Henderson, No. 67125, 2016 

8 

9 

10 

1 1 

12 

WL 2757394, at* I (Nev. May 10, 2016) (unpublished; attached as Exhibit I hereto). 

Here, nothing prevented Bullion from learning about its claims or actually filing those 

claims in court. In fact, Bullion acknowledges that its claims accrued by 2009 (Opp'n at 3, 10), and 

Bullion did file them in court-just the wrong one. Bullion continued to pursue those claims in the 

wrong court for the next eight years because it did nothing to investigate the citizenship of 
13 

14 
Goldstrike in the meantime. 

15 The doctrine of equitable tolling, assuming its application is not already foreclosed by the 

16 savings statute, does not aid Bullion here. The doctrine does not "suspend" statutes of limitation 

17 once claims accrue; it prevents them from accruing in the first instance. Once claims are filed-

18 
even in the wrong court-they have accrued. At that point, the general rule applies-"the statute 

19 

20 

21 

22 

of limitations continues running as though the action was never brought." 51 Am. Jur. 2d Limitation 

of Actions § 251. 

Bullion cites cases representing "the minority view" of just two states, California and New 

23 Jersey. Peterson v. Hohm, 607 N.W.2d 8, 13 (S.D. 2000). In Mojica v. 4311 Wilshire, LLC, 131 

24 Cal. App. 4th I 069, l 071 (2005), the plaintiff timely filed two complaints in different venues after 

25 the "district court clerk initially delayed accepting the complaint for filing." While both complaints 

26 

27 
were pending, a new law took effect that extended the statute of limitations applicable to the plain-

tiffs claims. The issue in Mojica was whether "the enlarged statute of limitations" applied to the 
28 
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plaintiff, even though both of her complaints were later dismissed on jurisdictional grounds. Id. at 

I 072. Under these highly unique circumstances, the Mojica court ruled that because the plaintiffs 

"claim was pending in federal court, and thus had not expired, when the new period took effect," 

the plaintiff was permitted to take advantage of the statutory extension. Id. at I 072-73. Here, by 
5 

6 
contrast, the Court would be thwarting the will of the Legislature to apply equitable tolling to re-

7 verse the outcome mandated by the savings statute. 

8 Indeed, in Galligan v. Westfield Centre Services, Inc., the New Jersey Supreme Court felt 

9 free to adopt the equitable tolling doctrine precisely because "the New Jersey Legislature has not 

IO enacted a saving statute." 412 A.2d 122, 127 (N.J. 1980) (Pollock, J., dissenting). Unlike the years 

11 

12 
of delay involved here, Galligan involved "a mere lapse 22 days," and unlike here, the plaintiff 

made a protective filing in state court as soon as the Federal Court's jurisdiction was questioned. 
13 

14 Id. at 190, 193.
7 

Thus, while a few states have adopted the "minority view" that equitable tolling is 

15 appropriate when a federal case is dismissed on jurisdictional grounds, they have done so under 

16 unique circumstances not present here. Moreover, in none of those cases were the courts confronted 

17 
with an unambiguous savings statute directing them to dismiss the claims before them. 

18 

19 

20 

21 

22 7 
In Burnett v. New York Cent. R. Co., 380 U.S. 424, 429 (1965), the plaintiff "brought an action 

23 within the statutory period in the state court of competent jurisdiction," but did so merely in the 
wrong venue. (Emphasis added.) The Supreme Court applied equitable tolling because forty-four 

24 states had either transfer statutes or savings statutes that would have saved the plaintiffs claims, 
but there was no corresponding federal statute. Id. at 431. Since the claims at issue derived from a 

25 federal act, the Supreme Court believed that a national tolling rule that "applie[ d] in all States re-
26 gardless of whether or not a State has a 'saving' statute" best promoted the "interests of uniformity 

embodied in" the federal act. Here, the Nevada Legislature has adopted a savings statute that de-
27 fines when equitable considerations may extend a plaintiff's statute oflimitations in these circum

stances, and there are no corresponding public policy interests that require the judicial branch to 
28 create a new tolling rule to fil) a gap. 
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D. Even if equitable tolling were permitted, there is no basis for doing so here.
8 

1. Bullion was not diligent. 

On the single most important factor under the equitable tolling doctrine-the plaintiff's 

diligence-Bullion's brief is silent. Bullion does not dispute that "[e]ven though Goldstrike raised 
5 

6 
concerns about the Court's subject-matter jurisdiction in its answers to Bullion's various complaints 

7 and informed Bullion early in the discovery process that its headquarters were located in Utah, 

8 Bullion neglected to seek any discovery about the issue." (Mot. at 4.) 

9 

10 

11 

12 

13 

a. Bullion's decision to sue Goldstrike in Federal Court was strategic. 

Bullion made a strategic decision to sue Goldstrike in Federal Court in order to join it with 

the existing lawsuit against Newmont. Bullion was concerned that Newmont would assert an 

"empty chair" defense (Letter from M. Petrogeorge to C. Brust, June 19, 2009, Ex. 3 to Second 

Mark Deel.), so Bullion decided that adding Goldstrike would help its case against Newmont. When 
14 

15 a party makes a risky procedural decision for strategic advantage, there is no basis for tolling the 

16 statute of limitations for that party on equitable grounds. Ross v. Olivarez, 88 Fed. App'x 233, 234 

17 (9th Cir. 2004) ("[E]quitable tolling is not available to a plaintiff who engages in the procedural 

18 tactic of moving the case from one forum to another in the hopes of obtaining more favorable 

19 

20 

21 

rulings." ( citations omitted)). 

22 8 
While the Court should conclude that equitable tolling is not available to Bullion, if the Court 

23 decides that equitable tolling is possible, it is up to this Court-not a jury-to apply the relevant 
factors to the evidence. Socop-Gonzalez v. LN.S., 272 F.3d 1176, l 196 (9th Cir. 2001) ("A court 

24 may decide whether or not to use its equitable powers to toll a limitations period .... ). Although 
Bullion suggests that the Court should deny summary judgment if it determines there are questions 

25 of fact relating to the equitable-tolling factors, Bullion does not suggest that further discovery will 

26 yield any additional evidence on this issue. Therefore, all of the evidence on these issues is before 
the Court and ripe for a decision. The Supreme Court only reversed the summary judgment in 

27 Copeland v. Desert Inn Hotel, 99 Nev. 823, 827, 673 P.2d 490,492 (1983), because the trial court 
had not considered the equitable-tolling factors at all-not because the jury had to decide those 

28 issues. 
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b. Bullion was on notice of the importance of corporate citizenship in the 
jurisdictional analysis. 

Before Bullion added Goldstrike to its ongoing suit against Newmont in 2009, the Federal 

4 Court flagged the importance of corporate citiz~nship to the court's diversity jurisdiction for Bul-

5 lion. Indeed, the Federal Court issued a sua sponte order requiring Bullion to provide further infor-

6 mation because the court concluded that it could not "determine from the face of the Complaint 

7 
where either Plaintiff or Defendant have their principal places of business." (Order, Oct. 3, 2008, 

8 

9 

10 

11 

Bullion Monarch Miningv. Newmont USA Ltd., 3:08-cv-00227, Ex. 4 to Second Mark Deel.) 

Notably, the allegations that Bullion highlights from its original Federal Court Complaint 

against Goldstrike (Opp'n at 14) are exactly the same as the allegations the Federal Court found 

12 were facially inadequate against Newmont. Bullion knew from the outset that those allegations 

13 were insufficient, yet it did nothing to determine where Goldstrike's principal place of business 

14 was located months later. 

15 
That the Federal Court specifically warned Bullion about its defective jurisdictional allega-

16 
tions distinguishes this case from Copeland v. Desert Inn Hotel, 99 Nev. 823, 825-26, 673 P.2d 

17 

18 
490, 491-92 (1983), and Nevada Department of Taxation v. Masco Builder Cabinet Group, 127 

19 Nev. 730,739,265 P.3d 666, 672 (2011), in which the relevant government agencies assured the 

20 plaintiffs that they had adequately preserved their rights and did not need to do anything else to 

21 

22 

23 

24 

preserve their claims. 

c. Bullion did no discovery regarding Goldstrike's citizenship. 

Indeed, Bullion's brief mentions just one thing that Bullion did to establish Goldstrike's 

citizenship: it alleged in its Federal Court Complaint in 2009 that Goldstrike was incorporated in 
25 

26 
Colorado and "did business" in Nevada. (Opp'n at 14.) 

27 And while Bullion focuses on Goldstrike's responses to these allegations in 2009, which 

28 Bullion misrepresents, see Section 11.D.2, what the parties did or said before the United States 
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Supreme Court clarified the standard for corporate citizenship in early 20 I 0, effectively changing 

the law in the Ninth Circuit, is largely irrelevant. The question is what Bullion did to detennine 

whether diversity jurisdiction existed after the standard changed in Hertz Corp. v. Friend, 559 U.S. 

77 (2010).
9 

The answer is Bullion did literally nothing. 
5 

6 In Hertz, the United States Supreme Court "conclude[d] that 'principal place of business' 

7 [ under the diversity statute] ... should normally be the place where the corporation maintains its 

8 headquarters." Id. at 92-93. Three months later, Goldstrike's Rule 30(b)(6) witness gave the fol-

9 
lowing testimony: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. How many people does Barrick keep here in the Salt Lake City 
office, just approximately? 

A. There are about ninety people here in Salt Lake City. 

Q. Is the office here in Salt Lake City the administrative office for 
Barrick North America, its North American operation? 

A. Yes. It's the headquarters of Barrick North America. 

Q. And are there any other offices in the U.S. similar to the Salt Lake 
office? 

A. No. 

(Rich Haddock Depo., May 10, 2010, p. 16-17, Ex. 2-B to Bullion's Ex. IO (emphasis added).) 

Bullion never followed up on this testimony-either in a deposition or in a written discovery re

quest. The next time Bullion made any inquiry into Goldstrike's citizenship was seven years later. 

Although a party "may not [be] completely aware of all the steps necessary to pursue a 

~ 

lawsuit" at the outset, equitable tolling is not appropriate where the party "had more than sufficient 
22 

23 
time to research subsequent procedures during the [many] years between the initial complaint's 

24 submission . .. and its dismissal." Martinez v. Nevada Dep't ofCorrs., No. 216CVl675, 2017 WL 

25 

26 9 
Insofar as Bullion argues that it should not be held responsible for knowing that the United 

27 States Supreme Court changed the relevant legal standard in February 2010, "ignorance of the 
law does not equitably toll the statute of limitations." Pruett v. Hooligan, No. 307-CV-00217, 

28 2008 WL 2954750, at *7 (D. Nev. July 29, 2008) (applying Nevada law). 
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2294078, at *4 (D. Nev. May 24, 2017) (applying Copeland factors). Here, Bullion was represented 

by competent counsel throughout the proceedings but did nothing-literally nothing-to ensure 

that it had filed its claims in the correct court within the five years permitted by the savings statute. 

Peterson v. Hohm, 607 N.W.2d 8, 13 (S.D. 2000) ('To allow equitable tolling here ... would re-
5 

6 
ward poor legal research."). 

7 

8 

9 

d. Bullion could have filed a suit in state court at any time during the 
statutory period. 

All that Bullion had to do to comply with the statutes of limitations and savings statute was 

10 
to file a copy of its complaint in state court, which it could have done at any time, including when 

11 its claims were on appeal in Federal Court. When a plaintiff cannot provide "any explanation as to 

12 why [it] did not pursue [its] state causes of action during the pendency of' other federal proceed-

I 3 ings, other than a general "concern[] with judicial economy," the plaintiff has not "diligently pur-

14 sued [its] state law" claims for equitable tolling purposes. E.E.O.C. v. Caesars Entm 't, No. 

15 
02:05CV00427, 2006 WL I 168840, at *4-5 (D. Nev. Apr. 25, 2006) (applying Copeland factors 

16 
under Nevada law). A "desire to refrain from filing successive lawsuits" is not a valid excuse for 

17 

18 
failing to pursue "the diligent course of action" of filing protective claims. Porter v. S. Nevada 

19 Adult Mental Health Servs., No. 16-CV-02949-APG-PAL, 2017 WL 6379525, at *7 (D. Nev. Dec. 

20 13, 2017) (denying equitable tolling under Nevada law). 

21 

22 

23 

24 

25 

e. The evidence on Goldstrike's citizenship was not unclear, as the Fed
eral Court held, and Bullion was not timely in gathering that evidence 
in any event. 

Bullion refers the Court to deposition testimony and documents that it obtained in 2018-

nine years after it filed in Federal Court-to suggest that it is "unclear" where Goldstrike's head-

26 
quarters were located in 2009. {Opp'n at 15-16.) The Federal Court, however, did not believe the 

27 evidence was equivocal-or even very close. In light of the overarching importance of the location 

28 of the corporation's officers in the Hertz analysis, 559 U.S. at 92-93 (focusing on "where a 
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corporation's officers direct ... the corporation's activities"), the Federal Court had no trouble con-

eluding, based on "unrebutted evidence that the majority of [Goldstrike's] corporate officers and 

executives lived and worked out of offices ... in Salt Lake City in 2009," that Goldstrike's "nerve 

center was in Salt Lake City at the time." (Order at 5, Bullion's Ex. 21.) As the Federal Court 
5 

6 
concluded, "all of [Goldstrike's] witnesses deposed during jurisdictional discovery ... offered un-

7 rebutted testimony that [Goldstrike's] corporate headquarters were in Salt Lake City at the time." 

8 (Id. (emphasis added).) 
10 

9 

10 

1 1 

If Bullion had been diligent in gathering this evidence during the original discovery period 

m 20 I 0, it would have readily understood that there was a serious question about whether 

Goldstrike's headquarters were in Utah. At that point, Bullion could have taken action-including 
12 

13 
simply filing a copy of its complaint in state court. But Bullion did nothing to discover this infor-

14 mation until 2018. "[T]he principles of equitable tolling ... do not extend to what is at best a garden 

15 variety claim of excusable neglect." Pruett v. Hooligan, No. 307-CV-00217, 2008 WL 2954750, at 

16 *7 (D. Nev. July 29, 2008) {applying Copeland factors) (internal marks omitted). 

17 

18 

19 

2. Goldstrike told Bullion in its Answer in Federal Court that diversity jurisdic
tion was an issue that Bullion needed to resolve. 

While it is true that Goldstrike admitted that it was incorporated in Colorado and "did busi-

20 ness" in Nevada (Opp'n at 14), those facts are not relevant to the question of Goldstrike's principal 

21 

22 
place of business and by no means "misled" Bullion.

11 
Bullion already knew that this very 

23 10 Bullion points out that Goldstrike identified certain Nevada-based witnesses in its initial disclo-
24 sures in the federal case. (Opp'n at 15.) But since Goldstrike did not identify any of those wit

nesses as having information relating to jurisdictional issues, that evidence is irrelevant. Likewise, 
25 the mere fact that one of Goldstrike's witnesses, Rich Haddock, also testified that anoth~r Bar-
26 rick-related entity (Barrick Gold Company) did not have any connections to Nevada for personal 

jurisdiction purposes is not a reasonable basis for Bullion to conclude that Goldstrike's headquar-
27 ters were in Nevada. 

11 That Bullion would continue to suggest that its allegation that Goldstrike "did business" in Ne-
28 vada is somehow relevant to the Federal Court's jurisdiction demonstrates that Bullion has never 
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2 

3 

4 

allegation did not properly establish Goldstrike's citizenship because, as discussed above, the Fed-

era! Court specifically warned Bullion that this allegation was patently defective. 

But even more clear was Goldstrike's response in its Answer to Bullion's specific assertion 

of diversity jurisdiction (which Goldstrike repeated in its answers to all subsequent amended com-
5 

6 
plaints) that "Bullion and Goldstrike are both citizens of the same state and ... this Court therefore 

7 lacks subject matter jurisdiction over this dispute." (Goldstrike's Answer ,r 10 (p. 4), Bullion's Ex. 

8 6.) And if Bullion happened to overlook that statement, Goldstrike's First Affirmative Defense in 

9 its Answer stated: "This Court lacks subject matter jurisdiction over this matter because Bullion 

IO 
and Goldstrike are ... both citizens of the same state." (Id. at 11.) It is difficult to conceive of more 

11 

12 

13 

14 

clear statements alerting Bullion about problems with the court's jurisdiction than these. 

3. Goldstrike has been, and will be, prejudiced from Bullion's continued claims. 

The Nevada Supreme Court has squarely held that "application of the [equitable tolling] 

15 doctrine is appropriate only when the danger of prejudice to the defendant is absent." Masco, 127 

16 Nev. at 738 (internal marks omitted). But permitting Bullion's claims to continue ten years after 

17 they were first filed has prejudiced and will continue to prejudice Goldstrike. 

18 

19 

20 

21 

First, as Bullion's counsel acknowledged at the first hearing in this case, "several of the 

witnesses have passed away." (Minutes, April 22, 2019.) That alone is substantial prejudice to 

Goldstrike. See Jones v. Holmes, No. 311CV00047, 2015 WL 9273444, at *5 (D. Nev. Sept. 3, 

22 
2015) (holding that because ''four and a half years have passed since the complaint was filed," 

23 "[w]itnesses have almost certainly moved on to other locations or may not be able to be located at 

24 all," and that, as a result, "[d]efendants have most certainly been prejudiced by [p]laintiffs delay 

25 

26 
seriously addressed the question. The statutory standard for determining a corporation's citizen-

27 ship is based on its "principal place of business"-it has never been merely where a corporation 
"does business," so Bullion's allegation about where Goldstrike "did business" is wholly irrele-

28 vant to the question. 28 U.S.C. § 1332(c )(I). 

PARSONS 
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2 

3 

4 

5 

in prosecuting this action."); Galligan, 412 A.2d 122, 124 (N.J. 1980) ("Once memories fade, wit-

nesses become unavailable, and evidence is lost, courts no longer possess the capacity to distinguish 

valid claims from those which are frivolous or vexatious."). 

Second, Bullion's delay in bringing its claims to trial has prejudiced Goldstrike's ability 

6 
move forward with business decisions and structure its legal affairs in accordance with Bullion's 

7 purported rights. For a decade, the risk of Bullion's claims have loomed over the companies, pre-

8 venting them from making business decisions with a full understanding of the legal consequences 

9 of those decisions. For example, in its discovery requests, Bullion has suggested that Goldstrike 

IO 
faces additional exposure in this case as a result of a major transaction it undertook with several 

11 

12 
other companies just one month ago. Had Bullion reduced its purported claims to judgment in a 

timely fashion, Goldstrike may have made other business decisions or structured its decisions dif-
13 

14 
ferently. As the Federal Court ruled in finding that Newmont was prejudiced by Bullion's delay, 

15 Goldstrike has also 

16 over the 

1 7 course of the last decade, but Gotdstrike 

18 
had Bullion timely reduced its purported 

19 

20 

21 

claims to judgment in a reasonable amount of time. (Order at 19, September 15, 2010, Bullion 

Monarch Mining, Inc. v. Newmont USA Ltd., 3:08-CV-227, ECF 306 (Sealed) (D. Nev), Ex. 5 to 

22 Second Mark Deel). 

23 

24 

25 

26 

27 

28 

PARSONS 
BEHLE & 
LATIMER 

Regardless of how the Court decides this factor, mere lack of prejudice to the defendant "is 

insufficient, by itself, to warrant equitably tolling the statute of limitations." Caesars Entm 't, 2006 

WL I 168840, at *5 (applying Nevada law). 

31 
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2 

3 

E. Bullion's filing of its original complaint against Golds trike caused all of its claims to 
accrue at that time. 

Bullion incorrectly asserts that even if the statutes of limitations apply to its claims, and 

4 even if no tolling is permitted, it should be permitted to recover for future royalties under a "con-

5 tinuing breach" theory. (Opp'n at 29.) It is blackletter law that "[i]n the event a plaintiff elects to 

6 sue upon the anticipatory breach [ of a contract] and not the promisor' s actual nonperformance, the 

7 
accrual date of the cause of action is accelerated from time of performance to the date of such 

8 

9 

JO 

I I 

12 

election." Schwartz v. Wasserburger, 117 Nev. 703, 707, 30P.3d1114, 1116 (2001). 

Before Bullion filed suit against Goldstrike, Goldstrike told Bullion that it was "clear that 

Newmont assumed any and all liability for any royalty obligations that may be owed to Bullion 

Monarch ... and that Barrick is not therefore a proper party in the pending lawsuit." (Email from 

13 M. Petrogeorge to C. Brust, June 19, 2009, Ex. 6 to Second Mark Deel.) This "is a classic example 

14 of an anticipatory breach." Finnell v. Bromberg, 79 Nev. 211,225,381 P.2d 221,228 (1963). Three 

15 

16 
days later, Bullion elected to sue Goldstrike for prospective declaratory relief to resolve the "par-

ties' dispute as to whether Bullion is entitled to royalties" under the 1979 Agreement. (Bullion's 
17 

18 
First Am. Compl., 15, Ex. 1 to Mark Deel.) All of Bullion's claims against Goldstrike, including 

19 for purported future breaches of the I 979 Agreement, accelerated and accrued at that time. 

20 Schwartz, 117 Nev. at 707. Accordingly, the "continuing breach" theory does nothing to assist 

21 

22 

23 

24 

Bullion. 

Clayton v. Gardner, upon which Bullion's argument depends, merely stands for the rule 

that when a party breaches an installment contract requiring regular payments of a specific amount, 

of which the 1979 Agreement is not one, the non-breaching party may either elect to accelerate the 
25 

26 
future obligations of the contract by "fil[ing] suit immediately" or "allow borrowers a chance to 

27 cure" by waiting to file suit. 107 Nev. 468, 471 n.3, 813 P.2d 997, 999 n.3 (I 991). If the non-

28 breaching party elects to wait, then the statute of limitations only runs as to each installment 

PARSONS 
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2 

3 

4 

5 

6 

payment when due-the reward for not filing suit. Here, however, Bullion elected to sue immedi-

ately, which accelerated all of its claims under Schwartz. As the Federal Court ruled in response to 

Bullion's identical argument against Newmont, 

(Minute Ruling, Jan. 13, 2011, Bullion Monarch Mining, Inc. v. Newmont USA Ltd., 

7 3:08-CV-227, ECF 334 (Sealed), Ex. 5 to Second Mark Deel). 

8 

9 

IO 

I I 

F. Waiting for the Ninth Circuit's decision will not change the outcome here. 

The Ninth Circuit Court of Appeals' decision on Bullion's appeal, regardless of the out-

come, will not alter the analysis here. If Bullion prevails before the Ninth Circuit, then its claims 

will not have been "dismissed because the court lacked jurisdiction over the subject matter of the 
12 

13 
action." NRS l l.500. In that situation, Nevada's savings statute would not apply to save Bullion's 

14 claims, and the statutes of limitations that began running on Bullion's claims when they first ac-

15 crued would now bar those claims in this Court. While Bullion would be permitted to continue 

16 pursuing its claims in Federal Court in those circumstances, its claims in this Court are untimely 

17 
regardless of the outcome in Federal Court. 

18 

19 

20 

21 

III. 

CONCLUSION 

Because the savings statute firmly precludes Bullion's refiled claims against Goldstrike, the 

22 Court should dismiss all claims against Goldstrike pursuant to NRS 11.500(3). 

23 I II 

24 II I 

25 
II I 

26 
I II 

27 

28 
II I 

PARSONS 33 
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12 

13 

14 
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16 
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18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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AFFIRMATION 

Pursuant to NRS 239B.030, the undersigned hereby affirms that the preceding document 

does not contain the personal information of any person as defined in NRS 603A.040. 

DATED: August 14, 2019. 

00606. 1 J l\4842-4509-4559v2 
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CERTIFICATE OF SERVICE 

2 I hereby certify that I am an employee of the law firm of Parsons Behle & Latimer and 

3 that on the 14th day of August 2019, I filed a true and correct copy of the foregoing 

4 GOLDSTRIKE'S REPLY IN SUPPORT OF ITS MOTION FOR SUMMARY JUDG-

5 MENT with the Clerk of the Court through the Court's CMIECF system, which sent electronic 

6 notification to all registered users as follows: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

PARSONS 

BEHLE & 
LATIMER 

Clayton P. Brust, Esq. 
Robison, Sharp, Sullivan & Brust, P.C. 
71 Washington Street 
Reno, Nevada 89503 
CBrust@RSSBLaw.com 

Daniel F. Polsenberg, Esq. 
Joel D. Henriod, Esq. 
Abraham G. Smith, Esq. 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
DPolsenberg@LRRC.com 
JHenriod@LRRC.com 
ASmith@LRRC.com 

Isl Tracy L. Brown 
Employee of Parsons Behle & Latimer 
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Charles v. City of Henderson, Slip Copy (2016) 

2016 WL 2757394 
Unpublished Disposition 

Only the Westlaw citation is currently available. 
This is an unpublished disposition. See Nevada Rules of Appellate Procedure, Rule 36(c) before citing. 

Supreme Court of Nevada. 

Jeffrey CHARLES, Appellant, 

V. 

CI1Y OF HENDERSON, A Political Subdivision of the State of Nevada; Sgt. Hampton, 

individually and in his Capacity as a Police Officer of the City of Henderson; and William Purdue, 

Individually and in his Capacity as a Police Officer of the City of Henderson, Respondents. 

Attorneys and Law Firms 

Jeffrey Charles 

Henderson City Attorney 

No. 67125. 

I 
May 10, 2016. 

ORDER OF AFFIRMANCE 

*1 This is a prose appeal from a district court order of dismissal in a tort action. Eighth Judicial District Court, Clark County; 
Valorie J. Vega, Judge. 

Having reviewed the parties' briefs and appendices, we perceive no error in the district court's order dismissing appellant's 

complaint on the basis that it is barred by the three-year statute of limitations under NRS l l.190(3)(c). 1 See Buzz Stew, LLC v. 
City of N. Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 670, 672 (2008) (holding that this court reviews de novo an order granting 
an NRCP 12(b)(5) motion to dismiss, accepting all factual allegations in the complaint as true, and drawing all inferences in 
the plaintiffs favor); Winn v. Sunrise Hosp. & Med Ctr., 128 Nev. 246, 253, 277 P.3d 458, 463 (2012) (recognizing that when 
the facts are uncontroverted, the "appropriate accrual date for the statute of limitations is a question of law" (quoting Day v. 
lube/, 112 Nev. 972, 977, 922 P.2d 536, 539 (1996))). 

Although the district court's order also refers to NRS 41.036(2) as a basis for dismissal of appellant's complaint, we do not need 

to reach that issue. 

The record shows that appellant had knowledge of his claims against respondents no later than December 9, 2010, when he 
filed a motion in his justice court criminal case seeking the return of property seized under a search warrant. See City of N. Las 

Vegas v. State, EMRB, 127 Nev. 631,640,261 P.3d 1071, 1077 (2011} (holding that equitable tolling will extend a statute of 
limitations ifa reasonable plaintiff would not have known of the existence of their claim within the limitations period); Bemis 
v. Estate of Bemis, 114 Nev. 1021, 1025, 967 P.2d 437,440 (1998) (concluding that the statute oflimitations for conversion is 
discovery based). And appellant's claim began to accrue when he entered his guilty plea in the criminal case on January 5, 2011, 
as this is the date on which respondents' right to claim lawful possession of appellant's property ceased and he was entitled 
to its return. See Gates v. Towery. 435 F.Supp.2d 794, 800-0 I (N.D.Ill.2006) (holding that conversion and replevin claims for 
the return of property seized in a criminal investigation accrue on the date on which the plaintiff was first able to demand the 
return of his property); see also NRS 179.105 (requiring police officers to retain all property taken based on a warrant subject 

WESTLAW @ 2019 Thomson Reuters. No claim to original U.S. Government Works. 1 
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Charles v. City of Henderson, Slip Copy (2016) 

to court order). Though appellant argues that the statute of limitations was tolled because he did not discover the full extent 
of what the Police seized until after he saw photographs from the seizure, equitable tolling is only available until the plaintiff 

has learned enough information to determine whether a claim exists, not to discover the full extent of his or her claim. See City 
of N. Las Jiegas, 127 Nev. at 640, 261 P.3d at 1077; Ruso v. Morrison, 695 F.Supp.2d 33, 46 (S.D.N.Y.2010) ("The Jaw does 

not permit equitable tolling when a party simply did not realize the 'extent' of his claim."). Because appellant did not file the 

underlying complaint until January 30, 2014, more than three years after the date when his claims accrued, the district court 

properly concluded that appellant's claims are barred. NRS 1 l.l 90(3)(c) (providing that "[a]n action for taking, detaining or 

injuring personal property, including actions for specific recovery thereof' are subject to a three-year statute of limitations); 

Winn, 128 Nev. at 253, 277 P.3d at 463. Accordingly, we 

*2 ORDER the judgment of the district court AFFIRMED. 

All Citations 

Slip Copy, 2016 WL 2757394 (Table) 

End of Dol'umcut © 2019 Thoms..,n Reuters. N,, claim to original U.S. Gov.:mm.:nt W,,rks 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2 



Case Number: A-18-785913-B

Electronically Filed
8/14/2019 4:28 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUURTRTRRRTTRTT

PA_1272
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2 
PARSONS BEHLE & LATIMER 
Michael R. Kealy, Nevada Bar No. 971 

3 Ashley C. Nikkel, Nevada Bar no. 12838 
50 W. Liberty Street, Suite 750 

4 Reno, Nevada 89501 
Telephone: (775) 323-1601 

5 Facsimile: (775) 348-7250 

6 
Email: MKealy@parsonsbehl.com 

ANikkel@parsonsbehle.com 
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Kristine E. Johnson (Admitted Pro Hae Vice) 

8 Brandon J. Mark (Admitted Pro Hae Vice) 
201 South Main Street, Suite 1800 

9 Salt Lake City, Utah 84111 

10 
Telephone: (801) 532-1234 
KJohnson@parsonsbehle.com 

11 BMark@parsonsbehle.com 

12 Attorneys for Barrick Go/dstrike Mines Inc. 
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24 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

25 

26 

27 

28 

PARSONS 
BEHLE& 
LATIMER 

BULLION MONARCH MINING, INC., 

Plaintiff, 

vs. 

BARRICK GOLDSTRIKE MINES INC.; BAR
RICK GOLD EXPLORATION INC.; ABX FI
NAN CECO INC.; BARRICK GOLD CORPORA
TION; and DOES 1 through 20, 

Defendants. 

Case No. A-18-785913-B 

Dept. No. XI 

SECOND DECLARATION OF BRANDON MARK IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

I, Brandon J. Mark, hereby declare as follows: 

I. I am counsel of record to Barrick Goldstrike Mines Inc. ("Goldstrike") in these 

proceedings and have knowledge of the facts of this declaration. 

2. Attached as Exhibit 3 to this declaration is a copy of a letter dated June 19, 2009, 

from Goldstrike's counsel, Michael Petrogeorge, to Bullion's counsel, Clayton Brust. 

4827-9607-2864v I 
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3. Attached as Exhibit 4 to this declaration is a copy of the court's Order dated Octo-

2 ber 3, 2008, in Bullion Monarch Mining, Inc. 's ("Bullion") case against Newmont USA Ltd. 

3 (Bullion Monarch Mining Inc. v. Newmont USA Ltd, United States Court for the District of Ne-

4 vada, 08-cv-00227). 

5 4. Attached as Exhibit 5 to this declaration is a copy of the court's sealed Order dated 

6 September 15, 2010, in Bullion Monarch Mining Inc. v. Newmont USA Ltd. 

7 5. Attached as Exhibit 6 to this declaration is a copy of an email dated June 19, 2009, 

8 from Goldstrike's counsel, Michael Petrogeorge, to Bullion's counsel, Clayton Brust. 

9 6. Attached as Exhibit 7 to this declaration is a copy of the court's sealed Order dated 

10 January 13, 2011, in Bullion Monarch Mining Inc. v. Newmont USA Ltd 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

PARSONS 
BEHLE& 
LATIMER 

I declare under penalty of perjury under the law of the State of Nevada that the foregoing 

is true and correct 

DATED this 14th day of August 2019. 

Isl Brandon J. Mark 
Brandon J. Mark 

2 
4827-9607-2864vl 
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CERTIFICATE OF SERVICE 

2 I hereby certify that I am an employee of the law firm of Parsons Behle & Latimer and 

3 that on the 14th day of August 2019, I filed a true and correct copy of the foregoing SECOND 

4 DECLARATION OF BRANDON MARK IN SUPPORT OF MOTION FOR SUMMARY 

5 JUDGMENT with the Clerk of the Court through the Court's CM/ECF system, which sent elec-

6 tronic notification to all registered users as follows: 

7 
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Clayton P. Brust, Esq. 
Robison, Sharp, Sullivan & Brust, P.C. 
71 Washington Street 
Reno, Nevada 89503 
CBrust@RSSBLaw.com 

Daniel F. Polsenberg, Esq. 
Joel D. Henriod, Esq. 
Abraham G. Smith, Esq. 
Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
DPolsenberg@LRRC.com 
JHenriod@LRRC.com 
ASmith@LRRC.com 

Isl Tracy L. Brown 
Employee of Parsons Behle & Latimer 

3 
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201 SOUlh Main Slreet 
Suite 1800 
Salt Lake City, ur 84111 
Telepllooe 801.532. 1234 
Facsimile 801.536.6111 

VIA EMAIL AND U.S. MAIL 

Clayton P. Brust 
Robison, Belaustegui, Sharp & Low 
71 Washington Street 
Reno, Nevada 89503 

Matthew Hippler 
Holland & Hart, LLP 
5441 Kietzke Lane, 2nd Floor 
Reno, Nevada 89511 

Parsons 
Behle & 
Latimet 

A PRDFBSSIONAL 
LAW CORPO!!ATION 

Salt Lake City • Reno • Las Vegas 

June 19, 2009 

Michael r. PCl.fOGOOrge 

Dlrec&Dlal 
(801) 536-6899 
8-Mall 

MPe1rogeorge@parsonsbehle.com 

Re: Bullion Monarch Mining, Inc. v. Newmont USA Limited, et al, 
Case No. 3:08-CV-00227-ECR-VPC 

Dear Gentlemen: 

As you know, this firm has been retained to represent Barrick Gold North America, 
Inc. and Barrick Goldstrike Mines, Inc. with respect to a subpoena issued to Barrick Gold in 
the above captioned matter by Bullion Monarch Mining, Inc., and any claims that might be 
asserted against Barrick Goldstrike in the pending lawsuit. 

On June 3, 2009, Bullion and the defendants, Newmont USA Limited and Newmont 
Mining Corporation, entered into a Stipulation for Leave to File Amended Complaint; 
Order pursuant to which Newmont stipulated to Bullion filing a proposed amended 
complaint adding Barrick Goldstrike as a defendant in the pending action. That stipulation 
was approved by the Court on June 4, 2009, and grants Bullion until June 24, 2009 to file 
an amended complaint 

Barrick Gold was served with the subpoena on May 26, 2009. Bullion granted 
Barrick Gold several extensions, and the documents are currently due to be produced by 
July 7, 2009. 

Mr. Brust has indicated that there is some question whether Bullion has a claim 
against Barrick Goldstrike and that he needs to review the documents that will be produced 
by Barrick Gold to determine whether a claim exists. He is also looking for certain 

482S-0125-5427.1 
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Clayton P. Brust 
Matthew Hippler 
June 19, 2009 
Page2 

assurances from Newmont that it will not assert an "empty chair" defense against Barrick in 
the event Barrick is not sued. 

-Base4 on our understanding of the facts, Barrick Goldstrike should not be a party to 
your lawsuit. We therefore urge Bullion and Newmont to amend the previously entered 
stipulation, and to further extend Bullion's deadline for filing any amended complaint until 
after Bullion's counsel has had an opportunity to review the documents produced by 
Barrick Gold. More specifically, we propose a revised stipulation and order which allows 
Bullion at least ten (10) days after the date it receives documents from Barrick Gold to file 
an amended complaint. 

We hope that you and your clients will seriously consider our request and 
recommendation. Please call with any questions, or wish to discuss this matter further. 

MPP 

cc: Ted Grandy (via email) 
Fran Wikstrom (via email) 
Stephen Hull (via email) 

4825-0125-5427.l 

Sincerely, 

Parsons Behle & Latimer 
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Case 3:08-cv-00227-VPC Document 18 Filed 10/03/08 Page 1 of 2 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

RENO, NEVADA 

BULLION MONARCH MINING, INC., a 
Utah Corporation, 

Plaintiff, 

vs. 

NEWMONT USA LIMITED, a Delaware 
corporation, d/b./a NEWMONT MINING 
CORPORATION and DOES I-X, 
inclusive, 

Defendant. 

PRESENT: EDWARD C. REED, JR. 

Deputy Clerk: COLLEEN LARSEN 

Counsel for Plaintiff(s) 

Counsel for Defendant(s) 

MINUTE ORDER IN CHAMBERS 

3:08-CV-227-ECR-VPC 

MINUTES OF THE COURT 

DATE: October 3, 2008 

U. S. DISTRICT JUDGE 

Reporter: NONE APPEARING 

NONE APPEARING 

NONE APPEARING 

Now pending before the Court is Defendant Newmont USA Limited's Motion 
for Judgment on the Pleadings (#11). However, before addressing the merits 
of this motion, we must verify that we have jurisdiction over the case. 

This case is brought under this Court's diversity jurisdiction. The 
Complaint alleges in conclusory form that plaintiff and Newmont are "citizens 
of different states." (Complaint -II 10 (#1).) It alleges that Bullion 
Monarch Mining is a Utah corporation, and that Newmont USA Limited is a 
Delaware corporation. (Id. at -II-II 1-2.) Also alleged, however, is that both 
Plaintiff and Defendant have been "doing business in the State of Nevada at 
all times relevant hereto." (Id.) 

Under the diversity jurisdiction statute, a corporation "shall be deemed 
to be a citizen of any state by which it has been incorporated and of the 
State where it has its principal place of business." 28 U.S.C. § 1332 
(emphasis added.) We cannot determine from the face of the Complaint where 
either Plaintiff or Defendant have their principal places of business. It 
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Case 3:08-cv-00227-VPC Document 18 Filed 10/03/08 Page 2 of 2 

appears possible, from the face of the complaint, that both parties have 
their principal place of business in Nevada. 

The parties shall have fifteen (15) days to file contemporaneous briefs 
limited to the question of this Court's jurisdiction over this case. The 
parties shall have a further fifteen (15) days to respond to the opposing 
party's brief. 

LANCES. WILSON, CLERK 
By Isl 

Deputy Clerk 

2 
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l. 

3. 

4. 

5. 

6. 

7. 

8. 

Brandon J. Mark 

From: 
Sent: 
To: 
Cc: 

Petrogeorge, Michael P. 
Friday, June 19, 2009 11:04 AM 
cbrust@rbslattys.com 
Bowles, Didi 

Subject: Bullion Monarch v. Newmont, Case No. CV-N-08-00227-ECR-VPC 
Attachments: Barrick - Asset Exchange Agreement.pdf; Barrick - Venture Termination and Liquidation 

Agreement.pdf; Barrick - Participating Interest Termination Agreement.pdf; Barrick - Cooperative 
Operations Agreement.pdf; Barrick - Amendment to Betze-Post.pdf; Barrick - First Amendment-to 
Settlement Agreement.pdf; Barrick - Stockpile Agreement.pdf; Barrick - Agreement Regarding 
Stockpiled Ore.pdf 

CAUTION - CONFIDENTIAL 

This electronic mail message and any attachment is confidential and may also contain privileged attorney-client information or work 
product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the person responsible to 
deliver it to the intended recipient, you may not use, disseminate, distribute or copy this communication. If you have received the 
message in error, please immediately notify us by reply electronic mail or by telephone (801) 532-1234, and delete this original 
message. Thank you. 

Mr. Brust, 

This email confirms that you have agreed to extend Barrick Gold North America, Inc.s' time for responding to 
the Subpoena in a Civil Case served upon it in the above referenced matter until Tuesday, July 7. Thank you 
again for your accommodation on this matter. 

As discussed in our telephone conversation earlier this week, the following documents are attached: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Asset Exchange Agreement 

Venture Termination and Liquidation Agreement for Newmont/Barrick HD Venture 

Participating Interest Termination Agreement 

Cooperative Operations Agreement 

Amendment to Betze-Post Mine Operating and Bioleaching Agreement 

First Amendment to Settlement Agreement 

Stockpile Agreement 

Agreement Regarding Stockpiled Ore 

These documents have been marked as "Confidential," and are produced pursuant to the Revised Stipulated 
Protective Order entered by the Court on May 21, 2009. Each of these documents come from the closing 
binders for the 1999 asset exchange between Newmont and Barrick. These documents are being produced at 
this time at your specific request, and in an effort to allow Bullion Monarch to better determine whether it has 
any basis to proceed with the filing of the proposed amended complaint adding Barrick as a party in the pending 
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lawsuit. Bates stamped copies of these documents, along with the remainder of the closing binders, and other 
documents deemed responsive to the Subpoena, will be produced on or before July 7. 

I would like to draw your specific attention to Sections 2.2(c), 2.5(b)(iv), 2.5(d), and 7.2(e) of the Asset 
Exchange Agreement. We believe that these provisions make it clear that Newmont assumed any and all 
liability for any royalty obligations that may be owed to Bullion Monarch as a result of the High Desert 
operations, and that Barrick is not therefore a proper party in the pending lawsuit. 

Please call if you have any questions or concerns, or if you wish to discuss the terms of the Asset Exchange 
Agreement or any of these other documents in further detail. 

Thanks, 

Michael P. Petrogeorge 
Parsons Behle & Latimer 
201 South Main Street, Suite 1800 
Salt Lake City, Utah 84106 
Telephone: (801) 536-6899 
Facsimile: (801) 536-6111 
mpetrogeorge@parsonsbehle.com 
www.parsonsbehlelaw.com 
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1 LAS VEGAS, NEVADA, WEDNESDAY, AUGUST 19, 2019, 10:09 A.M.

2 * * * * *

3           THE COURT:  Bullion versus Barrick.  A very

4 interesting discussion on subject matter jurisdiction and

5 statutes of limitation, but not statutes of repose because   

6 I know what a statute of repose is and this ain’t it.

7 MR. POLSENBERG:  Oh, Judge, you took my opening

8 line.

9           THE COURT:  I’m sorry, Mr. Polsenberg.  I know

10 you’ve been on your toes and ready to go with that the entire

11 time.

12 MS. JOHNSON:  Good morning, Your Honor.  Kristine

13 Johnson for Barrick Goldstrike.

14           THE COURT:  Good morning.

15 MS. JOHNSON:  Your Honor, I understand the briefing

16 on this matter is very lengthy, but this is really quite a

17 straightforward issue, I think.  We’ve prepared some paper

18 slides that hopefully will simplify things and track our

19 argument.  Your Honor, may I approach?

20           THE COURT:  Sure.  Did you give a copy to opposing

21 counsel?

22 MS. JOHNSON:  Yes.

23 MR. POLSENBERG:  Thank you.

24           THE COURT:  Why do you guys always wait until after

25 you’re up here to give stuff out?
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1 MS. JOHNSON:  Thank you, Your Honor.

2           THE COURT:  Court’s Exhibit 1, please.

3 MS. JOHNSON:  Your Honor, as the Court knows,

4 whether Bullion’s claims against Goldstrike are time barred 

5 is governed by NRS 11.500.  That is because those claims are

6 barred by the underlying statues of limitation that apply to

7 them.  So the only way that they can survive here is if

8 they’re salvaged by 11.500.  So I’d like to start with that

9 statute if I could, and I’m referring right now to the second

10 page of the handout.

11 So, 11.500, sub paren 3, it’s clear.  So if an

12 action is commenced within the applicable statute of

13 limitations, it’s dimissed because the Court lacks

14 jurisdiction over the subject matter.  You can recommence

15 within the applicable statute in the appropriate court --

16 that’s pretty simple -- or 90 days after the action is

17 dismissed.  But there’s a caveat there.  The 90-day provision

18 doesn’t work if it’s recommenced more than five years after

19 the date on which the original action was commenced.

20 Your Honor, there’s no dispute that this provision

21 applies here.  The claim was dismissed by the federal court 

22 on subject matter grounds.

23           THE COURT:  And is on appeal to the Ninth Circuit.

24 MS. JOHNSON:  That’s correct, Your Honor.  And the

25 underlying --

3
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1           THE COURT:  Have they finished briefing?

2 MS. JOHNSON:  I’m sorry, Your Honor?

3           THE COURT:  Has the briefing --

4 MR. POLSENBERG:  We haven’t started, Your Honor.

5 MS. JOHNSON:  No, we have not yet started, Your

6 Honor.  I believe that their opening brief is due in

7 September.  Counsel will correct me if I’m wrong on that.

8           THE COURT:  So you’ll be done briefing in May?

9 MS. JOHNSON:  Hopefully not that long.  But Your

10 Honor is correct, it’s being briefed.

11 There’s no dispute that the underlying statutes of

12 limitation, four and six year statutes have run, so they have

13 got to somehow fit themselves within 11.500.  And those

14 statutes, by the way, it’s undisputed that they accrued at

15 least by 2009, if not before, so they’re out of luck there.

16 The provision, Your Honor, is clear and unambiguous. 

17 No dispute that it applies here.  So why are we before you? 

18 Why are we in front of you today?  If you’ll refer to the 

19 next page, it’s page 3, Bullion has advanced multiple tolling

20 arguments trying to get around 11.500.  The problem is this 

21 is just not a tolling case.  This is not a case where tolling

22 can apply.  There are a number of reasons for that.  The first

23 reason is that NRS 11.500 provides relief if it’s available. 

24 The problem is Bullion doesn’t fit within the parameters of

25 that provision.  It just does not work for them here.
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1 Second, then Bullion argued, well, what about

2 tolling during the first appeal, the appeal on the rule

3 against perpetuity issue.  The problem is there’s no automatic

4 tolling during appeal.  The Massey case that Bullion relies 

5 on pertains to Rule 41(e), which as the Court is aware, that’s

6 a procedural rule requiring cases to be brought to trial

7 within five years.  It does not apply to the situation that

8 Bullion sees themselves faced with here.

9 Finally, as I mentioned a minute ago, it’s

10 undisputed that Bullion’s claims accrued in 2009.  Those

11 claims cannot be tolled.  The Court needs to look no further

12 than the City of Las Vegas case we cited in the briefing at

13 261 P. 3d 1071.  The equitable tolling doctrine does not

14 suspend statutes of limitation once the claims accrue, it

15 prevents them from accruing in the first instance.  If you

16 don’t know about your claims and they haven’t accrued, perhaps

17 equitable tolling can help you.  Bullion knew about their

18 claims at least by 2009 and they accrued in 2009.  It just

19 doesn’t -- the doctrine that they’re trying to rely on, it

20 just doesn’t help them here.

21 And, Your Honor, perhaps even more importantly, and

22 I’m referring now to page 4 of the handout, tolling here would

23 contravene and contradict the very purpose of 11.500.  And

24 this is perhaps the most fundamental problem with Bullion’s

25 position.  That statute is a saving statute.  It’s intended 

5
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1 to ameliorate the effect of what could be perceived as a

2 potentially harsh outcome if the statute runs when a case is

3 dismissed for jurisdiction.  It essentially is tolling.  And

4 we direct the Court to the Burr v. Trinity case, again cited

5 in the briefs.  Saving statutes are codified equivalents of

6 the equitable tolling doctrine.  They already have a tolling

7 provision here.  They just don’t need it.  

8 Adding a judicial tolling here, which is essentially

9 what they’re requesting, would be contrary to the

10 legislature’s mandate in enacting 11.500.  Courts have

11 rejected similar arguments in similar situations. The Wheble

12 case, which we cited as well, the saving statute didn’t

13 salvage claims that were dismissed after years just because of

14 a procedural defect in the complaint.  

15 I’d also direct the Court to the Bell Helicopter

16 case.  When a state enacts a saving statute -- that’s what

17 11.500 is -- to provide relief from a statute of limitations,

18 courts are reluctant to deviate from the specific statutory

19 requirements to craft alternative or additional mechanisms 

20 for relief.  That’s just what Bullion is asking you to do. 

21 They’re asking you essentially to impose tolling on top of

22 tolling.  To make it very simple, they do not get the saving

23 statute and tolling.  The saving statute is their relief. It

24 applies or it doesn’t apply.

25 Your Honor, on the constitutional arguments that

6
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1 they’ve made with respect to subsection (3), I’ll be very

2 brief on that.  And again, this is addressed at page 5 of the

3 handout.  There’s no basis for a finding by this Court that

4 that provision is unconstitutional.  That provision represents

5 the effort by the legislature to balance equity and fairness

6 to plaintiffs with the need for finality and the avoidance of

7 unending litigation; fairness to defendants.  

8 Subsection (3), it appropriately limites subsection

9 (1), which would otherwise be somewhat open-ended and allow

10 claims to be brought many, many, many years after the statutes

11 have run.  The drafters specifically referred to that in

12 enacting subsection (3).  There’s no disparate treatment. 

13 There’s no protected class.  There’s no equal protection

14 argument here, Your Honor.  And there’s no fundamental right

15 at issue so there are no due process considerations for the

16 Court to be concerned about.  It’s frankly a bit of a red

17 herring.

18 Your Honor, lastly, and I’m referring to the last

19 page of the handout, even if Bullion could somehow convince

20 the Court that tolling could be recognized in this

21 circumstance, which they should not be allowed to do, there’s

22 no factual basis here for a recognition of equitable tolling. 

23 The factual circumstances would not allow that.  There’s no

24 question that Bullion as the plaintiff had the burden to

25 establish jurisdiction, both in the initial instance and

7
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1 because we’re talking about federal subject matter

2 jurisdiction on an ongoing basis.  As the Court is aware,  

3 the federal court can dismiss claims for lack of subject

4 matter jurisdiction at any point.

5           THE COURT:  Sometimes they wait for five or six

6 years before they make a decision on those kind of motions,

7 huh?

8 MS. JOHNSON:  Sometimes they do.  And sometimes  

9 the federal court raises the issue sua sponte, which they’re

10 entitled to.  Not what happened here.

11           THE COURT:  And sometimes they’re wrong.

12 MS. JOHNSON:  And sometimes they are.  Sometimes

13 they are, Your Honor.

14           THE COURT:  That would be a summary of the

15 opposition.

16 MS. JOHNSON:  I think the opposition, though, Your

17 Honor, is really, again, failing to contend with the fact that

18 11.500 is clear and unambiguous.  And it intended to address

19 the very situation we have, dismissal on subject matter

20 grounds.  That’s what happened here.  It allows essentially an

21 enlargement of the statute of limitations.  It’s not required

22 for any reason, but that’s what the legislature thought was

23 appropriate in fairness to plaintiffs.  But the legislature

24 also thought it was appropriate not to let that be open-ended,

25 not to let that enlargement extend for years and years and

8
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1 years.  So the legislature’s considered decision was five

2 years, five years from initial filing of the underlying

3 complaint.  No question that that has expired here.

4 Your Honor, on the equitable issues I would also

5 note that the evidentiary prejudice to Barrick here, to

6 Goldstrike, would be acute.  We’re talking about claims that

7 have accrued, as the Court is aware, decades ago now.  We

8 already have evidentiary issues.  Allowing this to go on in

9 the essentially open-ended manner that Bullion suggests is

10 contrary to the very purpose of the underlying principles for

11 equitable tolling.  

12 Bullion added Goldstrike to the federal suit back 

13 in 2010 for a strategic benefit.  They took a risk in doing

14 so.  They already knew that there were potential questions,

15 subject matter jurisdiction questions on the same claims

16 against Newmont. They were certainly on notice that those

17 questions could be raised with respect to Goldstrike.  They

18 elected not to do any sort of jurisdictional discovery until

19 much later.  That was their choice.  But the reality is it’s

20 Bullion that bears that burden, not Goldstrike.  They failed

21 to comply with that burden within the applicable period of

22 time, failed to perhaps file a companion case in state court,

23 which they were not precluded from doing.  They just didn’t 

24 do so.

25           THE COURT:  Thank you, counsel.

9
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1 MS. JOHNSON:  Thank you, Your Honor.

2           THE COURT:  Mr. Polsenberg.

3 MR. POLSENBERG:  Thank you, Your Honor. Let me get

4 my clock going.

5 This motion should be denied just on the face of the

6 motion.  They come in here and say that 11.500 is a statute 

7 of repose.  It’s not a statute of repose.  They said the

8 Alsenz case to explain what a statute of repose is and the

9 Nevada Supreme Court got that right in Alsenz, but that was  

10 17 years ago and they were talking about 11.202, which is a

11 statute of repose.  The statute of repose says you have a

12 certain amount of time after an event to bring a cause of

13 action or you are not allowed to bring a cause of action.

14           THE COURT:  Even if you don’t know about it?

15 MR. POLSENBERG:  Even if you don’t know about it.

16           THE COURT:  Yep.

17 MR. POLSENBERG:  And that’s what Alsenz explains. 

18 And 11.202 is a statute of repose.  We don’t have a product

19 statue of repose, we have a medical malpractice statute of

20 repose, and I can make an argument that we have a legal

21 malpractice statute of repose.  But 11.500 is a savings

22 clause.  And they come in here and say it bars anything where

23 you don’t file within five -- where another litigation has

24 been going on for five years.  No, it doesn’t say that. 

25 Subsection 1(a) even says you can file within an applicable
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1 statute of repose.  

2 You could deny this motion without even looking at

3 11.500.  I could have brought this case last year and I would

4 be entitled to because what we’re talking about is their

5 monthly obligation to pay royalties until 2078 on the area  

6 of interest in the Carlin trench.  So -- and we’re talking

7 about hundreds of millions of dollars.  And so what would

8 happen here is we could go backward six years under 11.190 

9 and the McKellar v. McKellar case.  And we would have to go

10 forward and bring subsequent actions as they continue to

11 breach in the future.

12 So there still is a cause of action in front of 

13 you.  They cite the Schwartz case.  First of all, just for my

14 record, I think Schwartz is wrong.  But you don’t have to say

15 Schwartz is wrong because what Schwartz was talking about is 

16 a circumstance where there were established installment

17 payments, they brought an action where all the payments were

18 due in the future, they brought an action under the concept of

19 anticipatory breach.  This isn’t an anticipatory breach case. 

20 We didn’t bring it that way.  We have no set installment

21 payments.  You would have to look at it each month as it goes

22 by and we would have to look at that in the future.

23 But I still win under 11.500.  11.500 says if you’ve

24 got ongoing litigation --

25           THE COURT:  So why didn’t you tell the A.G. you were

11
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1 challenging the constitutionality of 11.500?  Because I just

2 looked at your certificate of service again.

3 MR. POLSENBERG:  Yes.

4           THE COURT:  Because you know -- you know.

5 MR. POLSENBERG:  We did not.

6           THE COURT:  Okay.

7 MR. POLSENBERG:  And I’d be happy to do that and

8 there are cases that say if you fail to do that the proper

9 relief is to let the Attorney General know.

10           THE COURT:  Absolutely.

11 MR. POLSENBERG:  Right.  But I’m talking about --

12           THE COURT:  But I’m not doing it.

13 MR. POLSENBERG:  You don’t have to do it.

14           THE COURT:  Okay.

15 MR. POLSENBERG:  But what I’m really looking at is

16 it’s unconstitutional to apply it in this case, although I am

17 also making a facial challenge.  I can’t figure out why the

18 Solicitor General then made this argument for the stupid

19 amendment to the savings statute.  It makes no sense to say

20 you don’t get the savings provision if the litigation had been

21 going on for five years.  What that’s doing is it’s taking our

22 state rule 41(e) and applying it to federal court.

23           THE COURT:  That doesn’t have such a rule.

24 MR. POLSENBERG:  Which doesn’t have such a rule.

25           THE COURT:  And aborts those kind of rules if we

12
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1 were to try and get them to do stuff quickly.

2 MR. POLSENBERG:  Which is why we raised supremacy

3 clause and separation of powers.  

4           THE COURT:  Okay.

5 MR. POLSENBERG:  And look at this case.  We were  

6 on appeal for more five years.  We went to the Ninth Circuit. 

7 They certified the question to the Nevada Supreme Court.  I

8 don’t think -- under the suspension rule I don’t think any of

9 that time should apply.  Under tolling provisions they come 

10 in and say, oh, well, we should have done jurisdictional

11 discovery earlier.  They admitted that we had subject matter

12 jurisdiction.  

13 And so we -- you know, equitable tolling does not

14 mean that your opponent has kept you from figuring out you

15 have a cause of action.  Equitable tolling is the opponent has

16 kept you from filing the case.  And here they did by leading

17 us to believe that their principal place of business was in  

18 a particular place, by saying repeatedly that there’s subject

19 matter jurisdiction.  It was only when we were at the verge of

20 trial that they, as they said, recognized, I say discovered

21 that they had an argument that there’s no subject matter

22 jurisdiction.

23 So I think the tolling arguments apply to the

24 statute of limitations.  I think they also apply to the

25 application of 11.500.  But, yes, if you would like I will 
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1 let the Attorney General know I am challenging subsection (3)

2 of 11.500.  It has no rational basis.  Why would you -- why

3 would a party that is allowed to stall the litigation for

4 nearly a decade be able to come in here and say, okay, since

5 the litigation in federal court took so long, you have no

6 cause of action?

7 Final -- well, let me go back to that point.  You

8 know, we have these principles for when there’s delay.  They

9 can come in here and argue and say we’ve delayed in bringing

10 the litigation so they were not able to figure things out.  

11 We were in litigation that whole time.  This wasn’t a delay. 

12 This isn’t where they were prejudiced.  They were in

13 litigation finding out all those facts.  

14 Finally, there’s so many questions of fact here you

15 could never grant the motion.  Thank you, Your Honor.

16           THE COURT:  Thank you.  Equitable tolling and NRS

17 11.500 are not mutually exclusive.  If you want to address the

18 facial constitutionality of portions of 11.500, you must give

19 notice to the Attorney General’s Office so that that can be

20 fully addressed.

21 Given the allegation of continuing breaches, the

22 motion is denied.  After the Ninth Circuit rules there may be

23 certain other factual issues related to earlier breaches that

24 you want to raise by motion for summary judgment, but on the

25 way the motion has been presented it’s denied.
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1 MR. POLSENBERG:  Thank you, Your Honor.

2           THE COURT:  All right.

3 (PROCEEDINGS CONCLUDED AT 10:26 A.M.)

4 * * * * *

ATTEST:  I do hereby certify that I have truly and correctly
transcribed the audio/video proceedings in the above-entitled
case to the best of my ability.

__________________________
Liz Garcia, Transcriber
LGM Transcription Service
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UNITED STATES COURT OF APPEALS 
 

FOR THE NINTH CIRCUIT  
FILED 

 
SEP 04 2019 

 
MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS  

 

BULLION MONARCH MINING, 
INC., 
 
                     Plaintiff - Appellant, 
 
   v. 
 
BARRICK GOLDSTRIKE MINES, 
INC., 
 
                     Defendant - Appellee. 

No. 18-17246 
    
D.C. No. 3:09-cv-00612-MMD-WGC  

U.S. District Court for Nevada, Reno 
 
ORDER 

 

 
Appellant's motion (Docket Entry No. 17) for an extension of time to file 

the opening brief is granted. The appellant's opening brief is due October 9, 2019; 

appellee's answering brief is due November 8, 2019; and the optional reply brief is 

due within 21 days after service of the answering brief.  

 

FOR THE COURT: 
 
MOLLY C. DWYER 
CLERK OF COURT 
 
By: Grace Santos 
Deputy Clerk 
Ninth Circuit Rule 27-7 
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DISTRICT COURT 

CLARK COUNTY, NEV ADA 

BULLION MONARCH MINING, INC., ) 
) 

Plaintiff, ) 
vs ) 

) 
BARRICK GOLDSTRIKE MINES, INC., ET AL, ) 

) 
Defendant(s), ) 

Case No. 18 A 785913 
Dept. No. XI 

Date of Hearing: N/ A 
Time of Hearing: N/ A 

1st AMENDED BUSINESS COURT SCHEDULING ORDER AND 
ORDER SETTING CIVIL JURY TRIAL, 

PRE-TRIAL CONFERENCE AND CALENDAR CALL 

This 1st AMENDED SCHEDULING ORDER AND TRIAL SETTING ORDER is entered 

following the telephone conference conducted on 09/05/19. This Order may be amended or modified by 

14 the Court upon good cause shown. 
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IT IS HEREBY ORDERED that the parties will comply with the following deadlines: 

Initial Expert Disclosures are due 

Rebuttal Expert Disclosures are due 

Close of Discovery 

Dispositive Motions & Motions in Limine are to be filed by 
(Omnibus Motions in Limine are not allowed) 

IT IS HEREBY FURTHER ORDERED THAT: 

01/06/20 

02/17/20 

05/11/20 

06/29/20 

A. The above entitled case is set to be tried to a Jury on a Five week stack to begin, 

~eptember 8, 2020 at 1 :30p.m. 

=> 
0 
(.) 

~ 
B. A calendar call will be held on September 1, 2020 at 9:30a.m. Parties must 

!£'ring to Calendar Call the following: 
0 
~ (1) Typed exhibit lists; 

(2) List of depositions; 
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4 

(3) List of equipment needed for trial, including audiovisual equipment;1 and 
( 4) Courtesy copies of any legal briefs on trial issues. 

The Final Pretrial Conference will be set at the time of the Calendar Call. 

C. A Pre-Trial Conference with the designated attorney and/or parties in proper person 

5 will be held on August 13, 2020 at 9:15a.m. 
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D. Parties are to appear on May 18, 2020 at 9:00a.m. for a Status Check on the 

matter. 

E. The Pre-Trial Memorandum must be filed no later than August 7, 2020, with a 

courtesy copy delivered to Department XI. All parties, (Attorneys and parties in proper person) MUST 

comply with All REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69. Counsel should include the 

Memorandum an identification of orders on all motions in limine or motions for partial summary 

judgment previously made, a summary of any anticipated legal issues remaining, a brief summary of 

the opinions to be offered by any witness to be called to offer opinion testimony as well as any 

objections to the opinion testimony. 

F. All motions in limine, Omnibus Motions in Limine are not allowed, must be in 

writing and filed no later than June 29, 2020. Orders shortening time will not be signed except 

in extreme emergencies. 

G. No documents may be submitted to the Court under seal based solely upon the 

existence of a protective order. 

Any sealing or redaction of information must be done by motion. 

All motions to seal and/or redact and the potentially protected information must be filed at the 

clerk's office front counter during regular business hours 9 am to 4 pm. 

1 
If counsel anticipate the need for audio visual equipment during the trial, a request must be submitted 

to the District Courts AV department following the calendar call. You can reach the AV Dept at 671-

3300 or via E-Mail at CourtHelpDesk@clarkcountycourts.us 
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In accordance with, Administrative Order 19-03, the motion to seal must contain the language 

"Hearing Requested" on the front page of the motion under the Department number. 

Pursuant to SRCR Rule 3(5)(b), redaction is preferred and sealing will be permitted only under 

the most unusual of circumstances. 

If a motion to seal and/or redact is filed with the potentially protected information, the proposed 

redacted version of the document with a slip-sheet for any exhibit entitled "Exhibit** Confidential 

Filed Under Seal" must be attached as an Exhibit. 

The potentially protected information in unredacted and unsealed form must be filed at the 

same time and a hearing on the motion to seal set. While the motion to seal is pending, the potentially 

protected information will not be accessible to the public. 

If the motion to seal is noncompliant, the motion to seal may be stricken and the potentially 

protected information unsealed. 

H. All original depositions anticipated to be used in any manner during the trial must be 

delivered to the clerk prior to the final Pre-Trial Conference. If deposition testimony is anticipated to 

be used in lieu of live testimony, a designation (by page/line citation) of the portions of the testimony to 

be offered must be filed and served by facsimile or hand, two (2) judicial days prior to the final Pre

Trial Conference. Any objections or counterdesignations (by page/line citation) of testimony must be 

filed and served by facsimile or hand, one (1) judicial day prior to the final Pre-Trial Conference 

commencement. Counsel shall advise the clerk prior to publication. 

I. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits. All 

exhibits must comply with EDCR 2.27. Two (2) sets must be three hole punched placed in three ring 

binders along with the exhibit list. The sets must be delivered to the clerk prior to the final Pre-Trial 

Conference. Any demonstrative exhibits including exemplars anticipated to be used must be disclosed 

prior to the calendar call. Pursuant to EDCR 2.68, at the final Pre-Trial Conference, counsel shall be 

prepared to stipulate or make specific objections to individual proposed exhibits. Unless otherwise 

agreed to by the parties, demonstrative exhibits are marked for identification but not admitted into 

evidence. 
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J. In accordance with EDCR 2.67, counsel shall meet, review, and discuss items to be 

included in the Jury Notebook. Pursuant to EDCR 2.68, at the final Pre-Trial Conference, counsel shall 

be prepared to stipulate or make specific objections to items to be included in the Jury Notebook. 

K. In accordance with EDCR 2.67, counsel shall meet and discuss pre-instructions to the 

jury, jury instructions, special interrogatories, if requested, and verdict forms. Each side shall provide 

the Court, at the final Pre-Trial Conference, an agreed set of jury instructions and proposed form of 

verdict along with any additional proposed jury instructions with an electronic copy in Word format. 

L. In accordance with EDCR 7.70, counsel shall file and serve by facsimile or hand, two 

(2) judicial days prior to the final Pre-Trial Conference voir dire proposed to be conducted pursuant to 

conducted pursuant to EDCR 2.68. 

Failure of the designated trial attorney or any party appearing in proper person to appear 

for any court appearances or to comply with this Order shall result in any of the following: (1) 

dismissal of the action (2) default judgment; (3) monetary sanctions; (4) vacation of trial date; 

and/or any other appropriate remedy or sanction. 

Counsel is required to advise the Court immediately when the case settles or is otherwise 

resolved prior to trial. A stipulation which terminates a case by dismissal shall also indicate whether a 

Scheduling Order has been filed and, if a trial date has been set, the date of that trial. A copy should be 

given to Chambers. 

DATED this 6th day of September, 2019. 

Certificate of Sernce 
7 

I hereby certify that on the date filed, a copy of the foregoing 1st Amended Business Court 

Scheduling Order and Order Setting Civil Jury Trial, Pre-Trial Conference and Calendar Call, 

was electronically served, pursuant to N.E.F.C.R. Rule 9, to all registered parties in the Eighth Judicial 

District Court Electronic Filing Program. 
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If indicated below, a copy of the foregoing Scheduling Order was also: 

2 0 Placed in the Attorney(s) Folder on the 1st Floor of the RJC for; 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 
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D Mailed by United States Postal Service, Postage prepaid, to the proper parties listed below 

at their last known address(es): 
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